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PUBLISHERS’ PREFACE. 


In accordance with their original plan the Publishers are continuing to keep “ THE 
ENGLISH AND Empire Digest” up to date, the method adopted being very similar to 
that employed in the case of the “Laws or Enauanp,” and the system has been 
found by Subscribers to be equally satisfactory in use. 

Supplement No. 5, to which this note is a preface, brings the Work up to 
January lst, 1980. 

. The use of this Supplement will enable subscribers to find with the minimum of time 
and trouble all the judicial decisions and annotations reported since the Volumes were 
each and severally published. 

As regards English cases additional citations and annotations‘are preceded by the number 
of the case in the original volume, while new cases follow as far as possible the arrangement 
in the original volume, and are given the number of the case which they should follow, with 
the addition of a letter of the alphabet, beginning with the letter “ a.” 

In dealing with the Scottish and Irish decisions, and the decisions of the Overseas 
Dominions, where they can be justifiably connected with a specific English case in the original 
volume, or in the Supplement, or with a specific Colonial case in the original volume, that fact 
is indicated by giving them the number borne by the English case, or the letter of the alphabet 
borne by the Colonial case, followed by a serial number in Roman numerals. Cases that 
cannot be joined in this manner are marked with two letters of the alphabet, the first one 
being the letter “ s,” and are placed as near as possible to the English or Colonial case which 
they most resemble. 

As regards the Table of Cases to the Supplement the name of the title in which the case 
is cited is given in an abbreviated form between the number of the original volume in which 
the title appears and, as regards English cases, the number of the case, or, as regards 
Scottish and Irish cases and decisions of the Overseas Dominions, the number of the page 
of the Supplement on which the case is dealt with. The abbreviated forms of the titles are 
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Just as the Supplement to “ Taz Laws or Enauanp ” has helped that great Work to 
establish its unrivalled position in the British Commonwealth of Nations, so do the Publishers 
confidently believe that the Supplement to “ Tur ENnauisH AND Empire Dicsst ” will assist 
in making “ Tut ENGLISH AND Empire Dicest”’ not only always complete and up to date, 
but also indispensable wherever the great system of law practised by the English-speaking 
nations is in force. 

BUTTERWORTH & CO. (PUBLISHERS), Lr. 
Bett YARD, 
TEMPLE Bar, 
LONDON. 
May, 1980. 
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ACTION. 
Part |.—Definitions. 


Add. Citation :—on appeal, sub nom. Roya | 82. 


AGRICULTURAL HALL Co. v. IStINGTON ASSESS- 
MENT COMMITTEE, [1918] A. C. 525, H. L. 


Add. Annotation :—Consd. R. v. L. C. C., 
Ez p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 590. 


Add. Annotation :—Apprvd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


Add. Annotations :—Apprvd. Craigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 
Refd. Farnworth v. Manchester Corpn., [1929] 
1 K. B. 533. Mentd. The Wilhelmina, [1923] 
P. 112; Bhagchand Dagdusa Gujrathi v. 
Secretary of State for India in Council (1927), 
43 T. L. R. 617. 


Add. Annotations :—Consd. Ware & De Fre- 
ville v. Motor Trade Assocn., [1921] 3 K. BK. 
40. Apprvd. Graigola Merthyr Co. v. Swansea 
Corpn., [1929] A. C. 344. Mentd. Bhagchand 
Dagdusa Gujrathi v. Secretary of State for 
India in Council (1927), 43 T. L. R. 617. 


Add. Annotation:—As to (1) Apld. Re 
Debtor, [1929] 2 Ch. 146. 


Add. Annotations :—Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 626; Neville v. 
ar Newspaper (1918), 88 L. J. 


Add. Annotation :—Mentd. Civil Service Co- 
oP: Soc. v. McGrigor’s Trustee, [1923] 2 Ch. 


Add. Annotation :—Dbtd. Re Thomson’s 
weer Trusts, Thomson v. Bruty, [1920] 
le » 


Annotation :—Mentd. McCreagh v. 
Ford (1923), 92 L. J. K. B. 855. 


Summons—Real Property Limitation Act, 
1833 (ce. 27)..—A summons by a second 
mtgee. against the first mtgee. & other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 
the second mtge. & all arrears of interest & 
costs, & to obtain payment accordingly, is in 
substance an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds & 
is not an “ action or suit ”’ for the recovery of 
‘‘ interest in respect of money charged upon 
or payable out of land’”’ within sect. 42 
of the above Act.—He THOMSON’S MORTGAGE 
TRUSTS, THOMSON v. Bruty, [1920] 1 Ch. 
508; 89 L. J. Ch. 213; 123 L. T. 1388; 64 
Sol. Jo. 375. 


Add. Annotation :-—Refd. Thomson’s Mort- 
gage Trusts, Thomson v. Bruty, [1920] 1 Ch. 
08. 
Summons—Real Property Limitation Act, 
1833 (c. 27).])—e THOMSON’s MORTGAGE 
Trusts, THOMSON v. Bruty, No. 48a, ante. 
Add. Annotation :—Consd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 


Add. Annotation :—Consd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 


Cox & 


87. 


89. 


90. 


90a. 


Anno 


L. 


Co. 
v. Board of Trade (1924), 93 L. J. K. B. 529; 


1920 (c. 48), was passed :—Held : 


Add. Annotations :—Consd. Re Jauncey, 
Bird v. Arnold, [1926] Ch. 471. Refd. 
Dennerley v. Prestwich U. D.C. (1929), 141 
L. T. 602; Weld v. Petre, [1929] 1 Ch. 33. 
Mentd. Re Jordison, Raine v. Jordison, [1922 | 
1 Ch. 440. 

Annotations :—Consd. Robinson v. R., [1921] 
3 K. B. 183. Refd. Chester v. Bateson, [1920] 
1 K. B. 829; R. v. Hammer, [1923] 2 K. B. 
786. Mentd. R. v. Cannon Row Police 
Station, Inspector, Ex p. Brady (1921), 91 
L. J. K. B. 98. 

Annotations :—Refd. First National Reinsur- 
ance v. Greenfield, {1921|]2 K. B. 260. Mentd. 
The Saxicava (1924), 40 ‘I’. L. It. 284. 


For “ under the above scct.” read ‘ under 
rain Women’s Property Act, 1893 (c. 63), 
s. 2.” 

Add. Annotation :—Apld. Re Kmery, Emery v. 
Emery, [1923] DP. 184. 

J}—The Food Controller requisi- 
tioned certain cattle feeding stuffs under 
Defence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 F. was 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be dcter- 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Regulations were determined, but was not 
to exceed a certain maximum price fixed by 
an Ord. in Council. By reg. 2 I’. compensa- 
tion for goods taken thereunder was to be 
paid as determined by an arbitrator, taking 
into account the cost of production of the 
goods & a reasonable profit. The maximum 
price fixed by the Ord. in Council has been 
paid. The Defence of the licalm Losses 
Jommission having refused to cntertain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that the Food Controller had acted under 
reg. 2 F., & that they were entitled to com- 
pensation fixed by arbn. thereunder. At the 
trial the judge held that the Controller had 
acted under reg. 2 B., & dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 16, 1920, Indemnity Act, 
(1) the 
appeal was not a “‘ proceeding instituted ”’ 
within sect. 1 of the Act; (2) those words 
do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay.— ROBINSON (J.) & Co. v. R., [1921] 
3K. B.183; 90L. J. K.B.1177; 125 L. T. 
675; 37 T. L. R. 698, C. A. 


tations :—As to (1) Refd. Bowling v. Camp (1922), 128 
T. 342. Generally, Mentd. Fort Frances Pulp & Power 
v. Manitoba Free Press Co., [1923] A. C. 695; Swift 
Commercial 








& Estates Co. of Egypt v. Board of Trade, [1925] 1 K. B. 
271: France Fenwick v. R., [1927] 1 K. B. 458. 


90b. 


.}—A person who has lodged a 
caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, so much the actor in the proceedings 
as to be liable to give security for costs.— 
Re Emeny, Emery v. EMERY, [1923] P. 184 ; 








Cases 90b—122. 


92 L. J. P. 188: 39 T. L. R. 7133 sub nom. 
ak aoe of EMERY, EMERY v. EMERY, 130 


Add. Annotation :—Refd. Goldrei, Foucard 
v. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180. 


Add. Annotalions :—Refd. Goldrei, Foucard 
v. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180; Cheshire 
County Council v. Hopley (1923), 130 L. T. 
128; The Koursk, [1924] P. 140; Venn v. 
Tedesco, [1926] 2 K. B. 227. 


Add. Annotations :—-Apld. Cheshire County 
Council v. Hopley (1923), 130 L. T. 1238. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
kK. B. 180 ; The Koursk, [1924] P.140; Venn 
v. Tedesco, [1926] 2 K. B. 227. Mentd. Je 
Pain, Gustavson v. Haviland, [1919] 1 Ch. 388. 


Add. Annotation :—Refd. Huyton & Roby Gas 
Co, v. Liverpool Corpn., [1926] 1K. B. 146. 


Claim for damages—Right to prior 
general declaration.|—-Where the substantial 


104. 


106. 


107. 


114. 





116a. 


PART I. SECT. 1, SUB-SECT. 5. 


sa. Action—Claim for dumages & in- 
junction—Transfer of Lund Act, 1893 


104 ii. 





117. 
118. 


122. 


PART I. SECT. 2, SUB-SEOT. 1. 


-}~The expression 
cause of action *’ in Supreme Ct. Act, 


EncuisH AND Empire Dicest SUPPLEMENT. 


object of an action is damages & not the ascer- 
tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out 1ts result.—JONES v. CoRY BROTHERS & 
Co., Lrp., THomas v. GREAT MOUNTAIN 
CoOLLIERIES Co., Lrp. (1921), as reported in 
152 L. T. Jo. 70, C. A. 

For * new subsidence’ read “ recurring tort.”’ 


Add. Annotations :—As to (1) Refd. Boynton 
v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 218; Kennard v. Cory, [1922] 
1 Ch. 265 ; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. (1925), 42 T.L.R.116. Generally, 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 


Add. Annotations :—Apld. Wilson v. United 
Counties Bank, [1920] A.C. 102. Consd. Ord 
v. Ord, [1923] 2 K. B. 482. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1928] 2 K. B. 336. Refd. Goldrei, 
Foucard v. Sinclair & Russian Chamber of 
Commerce in London, [1918] 1 K. B. 180; 
Debenham v. Perkins (1925), 183 L. T. 252. 


subsequently submitted by Bb. to 
deft., who agreed to take certain of the 


“8 good at the increased prices. By the 


(No. 14), & 117.)—The term * action at 
law ”? in the above sect. embrances an 
action of the nature of a sit in equity, 
e.g. @ claim for an injunction & dam- 
ages in respect of trespass to & iuter- 
ference witb a right of way,—STRELITz 
BROTHERS v. BrirnalL (1912), 15 
W.A. 1. &. 12.— AUS. 


sb. —— Divorce petiteon— Insolvency 
word © action ’* in the above sect. does 
not include a proceeding by petition 
in divorce. — Re UWarvey, (1920) 
V.1. J. 142.—-AUS. 


sc. Petition of right. }—A petition 
ofrightisnotan “action.” The defiim- 
lions of *‘ actions’? in Judicature Act 
& rules are mercly 8 conventional 
method of interpreting the statute & 
rules, adopted for the sake of brevity 
& simplicity, & not for the purpose of 
changing the truce nature of things.— 
MILLAR v. 1, 11921] 49 O. 1. RR. 93; 
19 O. W.N. 458; 58 D. L. R. 585.— 
CAN 


° 








ed. lroceeding wn action—A pplication 
Sor relief against distraint—War Relief 
Act.J—The above Act empowcrs a 
Judge of the Supreme Ct. to dispense 
with tho restrictions therein contained. 
Applt. distrained against resp. under 
a mtge. notwithstanding that resp. 
was within the protection of the Act. 
Resp. applicd to a county ct. judge as 
* Jocal judge ” of the Supreme Ct. for 
relief, who made an order against resp. 
dispensing with the restrictions of the 
Act :-~ Held; the local judge had no 
jurisdiction, as the proceeding was not 
wu proceeding in an * action,” as re- 
quired under the wording of the Ord, 
in Council, June 16, 1906. Resp.’s 
roper reinedy against applt. was by 
njunction to restrain anpit. from in- 
vading his rights under the Act.— 
FIANNA 0. COSTERTON, [1919] 1 W.W.R. 
030; 44 D. L. R. 478.—CAN., 


se. Suit or procecdiny— Mctining de- 
pendent on contert of statute.J—The 
words “* suits ’’ & “‘ proceedings ’’ have 
different Cet EE in different statutes, 
& it is uot possible to lay down a general 
rule which would be applicable to all 
cases. In euch particular case the 
question has to beexamined in reference 
to the conteat, & that meaning is to be 
preferred which will best fit in with it. 
—Krirra SINGH tv. AJAIPAL SINGH 
(1928), I. L. R. 10 Lah. 165.-~IND. 





1915 (No. 2733), s. 141, means the 
particular act or omission occasioning 
the injury complained of, & so giving 
rise to pltf.’s claim, not every fact 
material to be proved in order to en- 
titlo pltf. to succeed.—CHIDZEY v. 
Ct imma [1920] V. L. R. 658.— 


104 iii. ——-.]—- The ‘‘cause of 
action ” in District Cts. Act, R. 8. 8., 
1920 (c. 40), 8. 29, means the whole 
cuuse of action, including every 
material fact which pltf. must allege 
& prove to give him a right to judg- 
ment, & therefore if the whole cause of 
a district ct. action did not arise in 
one judicial district the action should 
be brought in that district where dcft. 
or one of several defts. resides or 
carries on business. Notwithstanding 
sect. 2, sub-sect. 2 (2), of the Act pro- 
viding that in the Act unless there is 
somet in the subject or context 
repugnant thereto the expressions 
** cause ’’ & ** action ’’shallrespectively 
have the same meaning as the same 
expressions bave in King’s Bench Act, 
the words ‘‘ the cause of action ’’ in 
sect. 29 should not be construed in the 
same way as in King’s Bench Act, 
8. 85, because in sect. 29 ‘‘ there is 
something in the subject or context 
repugnant thereto,’’ namely, the fact 
that seot. 29 confers jurisdiction on an 
{nferior ct. & therefore must be strictly 
construed, jurisdiction not being 
assumed beyond what is clearly con- 
ferred, whereas a different principle 
applies in sect. 85 which does not. 
affect to deal with jursidiction but 
simply deals with practice & pro- 
cedure in a superior ct.—HOWELL vw. 


106 iii. S. 2. Surrr v. CANADIAN 
NATIONAL Ry. Co., [1927] 1 D. L. R. 
951; (1927}] 1 W. W. R. 198; 21 
Sask. L. R. 345.—CAN. 


PART I. SECT. 2, SUB-SECT. 2.—A. 


af. Pee Big Senda be delivered at 
place Payment to be made else- 
where. }—~Doft., in Perth, gave to B., who 
was agent for pltf., a written order for 
certain goods at a price. This order 
B. transmitted to his principal in 
Melbourne, who declined it, but 
authorised B. to inform deft. that 
pltf. would accept the order at in- 
creased prices, added in ink on the 
original order. Theso new prices were 


contract the goods were to be delivered 
f.0.b. Melbourne, payment to be by 
draft payable at Perth, cost of shah a 
to be added. [ltf. shipped the goods 
to deft. in Perth, who refused to 
accept the draft, alleging inferiority of 
the goods :—-Held: the contract was 
mado in Perth; & the only breach of 
the contract took place in Perth; & 
although delivery had to be made 
f.u.b. Melbourne, there was not & cause 
of action arising within Victoria.— 
CHIDZEY v. BRECKLER, {1920} V. L. R. 
558.—AUS. 











se. ---A ‘‘ cause of 
action ’’? on a breach of contract in- 
cludes the contract & its breach. If 
a purchaser of machinery promises to 
pay the purchase price to the vendor 
at M., but signs the agreement & 
receivos the machinery at W. the 
vendor’s cause of action for the pur- 
chascr’s failure to pay cannot be said 
to arise at M.—WESTERN CANADA 
AUTO TRACTOR Co., Liv. v. BIJARNA- 
SON, [1920] 1 W. W. R. 621.—CAN. 


sk. ——-~,J—Pltf. sold & de- 
livered a motor car to deft. at Vrince 
Albert, & deft. gave lien notes therefor 
signed at Prince Albert but payable 
at Saskatoon :—Z/eld; the suit for 
balance due thereon was properly 
entered in the Saskatoon judicial 
district as the ‘* cause of action °’ arose 
there.—OLMSTEAD v. SooTr, [1921] 1 
W. W. BR. 1033.—CAN. 


sl. Contract—Where act or omission 
giving cause of complaint occurs.}—A 
**cause of action’ as applicd to 
actions in the Ct. of King’s Bench & 
for the purpares of King’s Bench Act, 
R. 8. S., 1920 (c. 39), 5s. 35, arises 
where, with regard to a contract, the 
act or omission of deft. occurs which 
gives pitf. his cause of complaint, 
although the term may have a erent 
construction in cases involving the 
local jurisdiction of inferior cts.— 
St. Louris RURAL MUNICIPALITY »v. 


PART I. SECT. 2, SUB-SECT. 4.—B. 


sm. Breach of trust—Faiture to 
accounl,}—-The wrong of a sale of land 
in breach of trust & the wrong of & 
failure to account are entirely different 
th ; & in this case there was a 
joinder of different causes of action, 
in which the different defts. were not 








125. Add. Annotation :—Generally, Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 


129. Add. Annotations ;—As to (1) Refd. Ord v. 
Ord, [1023] 2 K. B. 432. As to (2) Refd. 
oe Kennedy v. Air Council, [1927] 2 


136. Add. Annotation :—~Refd. Ord v. Ord (1923), 
92 L. J. K. B. 859. 


144. Add. Annotation :—Consd. Fishwick v. Gyani, 
(1925] 1 K. B. 617. 


145. Add. Annotation :—Refd. Goldrei, Foucard v. 
Sinclair & Russian Chamber of Commerce in 
London, [1918] 1 K. B. 180. 


147. Add. Annotation :—As to (1) Expld. Courtenay 
v. Karle (1850), 10 C. B. 73. 


-]—In the ordinary case of pos- 
sible controversy between parties, but where 
no specific right has been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 


153a. 








| 180. 
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been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour :—Held:; the ct. had no jurisdiction 
to make a declaratory judgment under R.8. C., 
Ord. 25, r. 5, & Ord. 54a, x. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked & then to raise 
their defence.—Re Chay, CLuay v. Bootu, Re 
A DEED or INDEMNIry, [1919] 1 Ch. 66; 88 
a " Ch. 403; 119 L. T. 754; 63 Sol. Jo. 23, 
An clation :—Consd. Jaoger ». Jaeger Co. (1927), 41 R. B.C. 


Declaratory judgments generally, sce JupG- 
MENTS. 
176. Add. Annotation :—Refd. Aksionairnoye Ob- 
schestvo, A. M. Luther v. Sagor, [1921] 1 
K. B. 456. 
179. Add. Annotations :—Consd. Lowe v. Bentley 
(1928), 44 T. lu. R. 388. Mentd. Gill v. Carson 
(1917), 25 Cox, C. C. 774535 Vanderpant uv. 
Maytair Hotel Co. (1929), 27 Ia G. R. T52. 
Add. Annotations :—Consd. Lowe v. Bentley 
(1928), 44 T.L. R. 388. Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920} 1 K. B. 
720. 


Part I]—In respect of what Acts and Omissions an 
Action will Lie. 


187, 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 
Distd. Everett v. Ryder (1926), 135 L. T. 302. 
Refd. Weld-Blundell v. Stephens, [1920] A. C. 
956 ; Simmonds v. Newport Abercarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 


-|—-Where a person has a sole exclusive 
right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, for the law will not permit a 
man who has a right to be without a remedy. 
—WHITCHURCH v. Hip (1742), 2 Atk. 3OL ; 
26 FE. R. 636, L. C. 

zlniotation :- -Mentd. A.-G. to Prince of Wales v. St. Aubyn 

(1811), Wight. 167. 

191. Add. Annotations :—Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. Mentd. LButter- 
worth v. Butterworth & Englefield, Collins v. 
Oollins & Harrison, Barratt v. Barratt & lox, 
Howell v. Howell & Walker, Adams v. Adams 
& Ward, Ellworthy v. Ellworthy & Ledgard, 
[1920] P. 126. : 

193. Annotation :-—Refd. Manton v. Brocklebank, 
{1923] 1 K. B. 406. 

194. Add. Annotations :—Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
v. Sweeney, [1919] 2 K. B. 316. Mentd. 


Guaranty st Co. of New York v. Hannay, 
[1918] 2 K. B. 623. 


197. Add. Annotation :—Apld. R. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. 
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all interested. An ordcr was made 
red 





pitf. to elect upon which 1 
action he would proceed.— 
THomas v. Day (Alta.) (1912), 21 
W. L. R. 244; 2 W. W. R. 133; 4 
p. L, Rn, 238.—CAN. 


41 fi. 


was meorel 
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on conviction for a common assault, 
instead of being fined or imprisoned, 
bound over to keep the 
peace, under the magistrates’ powers 


Add. Annotations :—Consd. Neville v. London 198. Add. Annotations :---Refd. Winsford Lnter- 


tainments v. Winsford U. D. C. (1924), 23 
L. G. R. 254; Layzell v. Thompson (1926), 
43 T. L. Kt. 58. 


205. Add. Annotations :—Folld. Janvier v. Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. Refd. 
Shapiro v. La Morta (1923), 130 L. T. 622. 

205a. Injury to health caused by false statement.]| 
——The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused.— 
JANVIER v. SWEENEY, [1919] 2 K. B. 316; 
88 L. J. K. B. 12381; 121 L. T. 179; 35 
T. L. R. 360; 63 Sol. Jo. 430, C. A. 

aneaion :—Consd. Hambrook v. Stokes, [1925] 1 K. B. 


205b. Mental shock caused by negligence.]—Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pitf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife :—Held: pltf. would establish a 
eause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 


under Criminal Code, 8. 748 :—Held: 
deft. was under s. 734 of the Code 
released from any subsequent civil 
rroceedings for the same cause.— 
RINEA v. DULEBA, [1924] 3 D. L. R. 
636; 2 W. W. R. 1177: 20 Alta. 
L. R. 493,—CAN. 


.}—-Though deft: 


Cases 205b—249a. 


206a. ----— 


Annotations :-—Refd. Heriots Hospital, 
(1846), 12 Cl, & Fin. 507 ; 


running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury cither to herself 
or to her children.—HAMBROOK v. STOKES 
BroruErs, [1925} 1 K. B. 141; 94 L. J. K.B. 
435; 132 L. T. 707; 41 T. L. R. 125, C. A. 





duty upon a person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures.— 
FERGUSON v. KINNOULL (EARL) (1842), 9 
1. & Fin. 251; 4 State Tr. N. S. 785; 8 
I. R. 412, LU. LL. 


Yeoffecs wv. Toss 
Rogers v. Rajendro Dutt (1860), 


240. 


ENGLISH AND IimpirE Dicest SUPPLEMENT. 


Add. Annotation :—Refd. Ilford U. D. C. v 
Beal, [1925] 1 K. B. 671. 


241. Add. Annotation :—Refd. Valentine v. Hyde, 
[1919] 2 Ch. 129, Sorrel] v. Smith, 1925} 

A. C. 700. 
242. Add. Annotations :—Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
& De Freville v. Motor Trade Assocn., [1921] 

; 3 K. B. 40. 

-|—If the law casts any public 943, Ss 6 |~—Sr. NEDEPoRT (Prior) 


v. WESTON (1443), Y. B. 22 Hen. 6, fo. 14, 
pl. 23. 


Annotations :—Consd. Huzzey v. Field eae ipod eh 855 $ 
C. Re 


Hammerton vt. Dysart, [1916] 


1A. C Church- 


man wv. Tunstal sa Hard. 162; avain v. Partridge 
ee. ol K. B. 6; Newton v. Cubitt ee 12 
.N, . 32; Hopkins v. G. N. Ry. (1877), 2 


rae 
oF England Royal Mail Steam Packet Co. 


Q. B.D. 
oe U. G. 2, Southampton Tele of Wight & South 
, 11905] 2 K. B. 


8 Moo. Ind. App. 103; Sinclair v. Broughton & Govern- 287: Gencral Kstates Co. 7. Beaver, [1914] 3 K. B. 918. 
jag of ne AC arta 47 a “ irdoch a ee rere Mentd. Godfrey’s Case (1614), 11 Co. Rep. 42a. 
Everett v. Griffiths, [1921]1 A.C. ; 246, oe pet vaiaie irs ae er caves rhe? 
215. Add. Annotations :—Refd. cae v. Victoria BENTOCR US. Ve, VY ROSIORG sae“ dy oe 
Palace, [1918]? K.B. 539; Nevillev.London G47" couneil w Selby Bridge Co, (1020 
oO ” 1 «€ . e *9 
Wiles eee U vas ete cee iF - k : 1920) Ch. 841 ; Bournemouth-Swanage Motor Road 
AC. 108, “Menta, tee Ticlineon: ee. & Ferry Co. v. Harvey, [1929] 1 Ch. 686. 
Abdy. [1919} 2 K. B AQ ‘ ° Mentd. Layzell Vv. Thom pson (1926), 43 
? ; ; : ; T. I. R. 58; Jaeger v. Jaeger Co. (1927), 
217. Add. Annotation :—Consd. Neville v. London A4 BR. P. C. 487. 
‘ Express” Newspaper Ltd., [1919] A. C. 947, add. Annotation :—Refd. Goddard v. Wat- 


223. 


224. 


231. 
232. 


235. 
238. 


239. 
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sn. fet per se injurious—Lauysful act epee the trial judge's view, as to the 
on own land.)--Where the unavoidable 


368. 


Add. Annotations :—Mentd. Pratt v. British 9248, 
Medical Assocn., [1919] 1 K. B. 244; Said 
v. Butt, [1920] 3 Kk. B. 497. 249, 
Add. Annolations :—Refd. Boynton v. An- 


cholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 2183; Kennard v. Cory, [1922] 
1 Ch. 265; Huyton & Roby Gas Co. v. Liver- 
pool Corpn., [1926] 1 K. B. 146. 


Annotation :—Distd. The Zelo, [1922] P. 9 


Add. Annotations :—Mentd. Weinberger v. 
Inglis, [1919] A. C. 606; R. v. Housing 
Appeal Tribunal, [1920] 8 K. B. 334; lh. v. 
Leman Street Police Station, Inspector, 
Ex p. Vinicoff, R. v. Secretary of State for 
Home Affairs, L’'z p. Same (1920), 89 L. J. 
K, B. 1200. 

Add. Annotation :—Apld. Sorrell v. Smith, 
[1925] A. C. 700. 

Add. Annotations :— Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
[1929] 1 Ch. 686. 
Riding County Council v. Selby Bridge Co.., 
[1925] Ch. 841; Layzell v. Thompson (1926), 
43'T.L. R 58. 

Add. Annotations :—Refd. Everett v. Griffiths, 
11920] 3 K. B. 163; More v. Weaver, [1928] 
2K. B. 520. 


Mentd. Yorkshire East. 


249a. 


which dumages could bo assessed. 


sence of evidence of damages, was 
sustained, but it wus held that as a 


ford Co-op. Soc. (1924), 41 R. P. C. 218. 
Add. Annotation :—-Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920] 1 K. B. 720. 
Add. Annotations :—Consd. Pratt v. British 
Medical] Assocn., [1919] 1 K. B. 244; Valen- 
tine v. Hyde, [1919] 2 Ch. 129; Ware & De 
Kreville v. Motor Trade Assocn., [1921] 3 
K. B. 40; Sorrell v. Smith, [1924] 1 Ch. 506. 
Apld. Reynolds v. Shipping Federation, 
[1924] 1 Ch. 28; Thompson v. British 
Medical Assocn. (N.S.W. Branch), [1924] 
A. C. 764. Apld. Sorrell v. Smith, [1925] 
A. C. 700. Refd. Evans v. Heathcote, [1918] 
1K. B. 418; Thomas v. Moore, [1918] 1K. B. 
555; Davies v. Thomas, [1920] 2 Ch. 189; 
Rawlings v. General Trading Co., [1921] 1 
K. B. 635 ; Brimclow v. Casson, [1924] 1 Ch. 
302; British Oxygen Co. v. Liquid Air, 
|1925] Ch. 383. Mentd. Montefiore v. Menday 
Motor Components Co., [1918] 2 K. B. 241 ; 
Re Wallace, Champion v. Wallace, [1920] 
2 Ch. 274. 

Unlawful means used.]|—A single 
person or a body of persons commits an 
actionable wrong if be or they inflict actual 
pecuniary damage upon another by the in- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person’s business, even though the un- 








their lands on the shore of a lake, 
where the sand met the grass-covered 
bank, that sand swept from _ pitfs’ 
lands by storms was carried by the 


On 


consequence of a lawful act done by a 
person on his own land, such as the 
erection of a mill dam, is to injure his 
neighbour, an action lics for such 
injury: but not if such act per ae 
would not be necessarily or probably 
injurious, but becomes so from a cause 
not under the control of either party.— 
PETERS v. DEVINNEY (1857), 6 C. P. 
389.—CAN. 
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216 ili. ——-— -——.]—An action for 
damages for a misr epresentation on u 
sale of goods was dismissed on the 
ground that there was no evidence on 


breach of warranty had been shown 
pltf. was cntitled to a judgment for 
nominal damages, but that since the 
action was one for the recovery of 
substantial damages & not merely to 
assert a legal right there should be no 
costs of the trial or Rd es to either 
party.—SMITH v. Wakp, {1928] 4 
DL. RR. ou eat. Wo. S41: 
37 Man. L. it. 528.—CAN 
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237 iii. ——-.)—Pltfs. complaincd 
that defts. dug holes In the beach upon 


wind across defts.’ beach, & came to 
rest in these holes, & that, when the 
next storm came, the sand remained 
in the holes & was not blown back to 
pitfs.’ lands. Plitfs. contended that it 
was wrongtully detained by defts. :— 
licld: plitfs. had no cause of action, as 

the rand could not be considered & a 
chattel upon its severance by the wind 
from its original situs, if shifting 
sand could be said to have a situs.— 


BREMNER oo. BLEAKLEY, oat) 2 
bD L. R. 202: O. lL. 243; 
revay., [1923] 2 L. R. ie: 52 
O. L. R. 124 1 BAN 


lawful means may not comprise any specific 
act which is per se actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight. of the acts alleged 
. the extent of the damage resulting there- 
rom. 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 
taining ‘‘the honour & interests of the 
medical profession,’ & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of plitfs. in acting as the medical 
officers of a certain medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 
suffered pecuniary loss in the exercise of their 
profession :—Held: pltfs. had a good cause 
of action against all defts. for damages.— 
PraTr v. Brirish Mepicart Assocn., [1919] 
1K. B. 244; 88 L. J. K. B. 628; 120 L. T. 
41; 35T. 1. R. 14: 63 Sol. Jo. 84. 


Annotations :—-Consd. Ware & De Frevillo v. Motor Trade 


Assoen., [1921) 3 K. B. 40. 


Refd. Valentine v. Hyde, 


[1919] 3 Gh. 129; Davies v. Thomas, [1920] 1 Ch. 217: 
ones v. Webb, [1920] 2 Ch. 70: Said v. Butt, (1920) 


497; Sorrell v. Smith, [1925] A. ©. 700. Mentd. 


British Ry. Traffic & Electric Co. v. C. Tt. C. Co. & L. C. G., 


(1922]2 


250. 


251. 


253. 


255. 


256. 
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253 
virtue of his pocition or influence, has 
power to car 
without justification, to prevent, & 
succeeds in 
or special infiience upon a workman's 
employerr. or would-be omployers. 
such workman from obtaining or 
holding employment iu his calling, & 
such workman sivfers damage thereby, 
then that person is liable to the work- 
man for such damage.—THOMPSON ». 


RYALL CUNNINGHAM, [1924] 4 
D. L R. 178 ° 3 W. W. R. 524.—CAN. 
256 ii. .}—PItf. co., a manu- 


facturer of newsprint, brought this 
action against other manufacturers 
of the same articles for a declaration 


. B. 260. 


Annolations :—-Consd. Valentine v. Hyde, 
[1919] 2 Ch. 129. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 2ti; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
3K. B. 40. 


Add. Annotation :—Refd. Spalding v. Gamage 
(1918), 35 R. P. C. 101. 


Add. Annotations :—Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. LB. 2443; Valen- 
tine v. TIyde, [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920] 2 Ch. 189. Consd. 
Hodges v. Webb, [1920] 2 Ch. 70; Ware & 
De Freville v. Motor Trade Asssocn., [1921] 
3 K. B. 40; White v. Riley, [1921] 1 Ch. 1; 
Sorrell v. Smith, [1923] 2 Ch. 32. 
Sorrell v. Smith, [1925] A. C. 700. Consd. 
Hardie & Lane v. Chilton, [1928] 2 K. LB. 306. 
Refd. Wolstenholme v. Ariss, [1920] 2 Ch. 403 ; 
Sorrell v. Smith, [1924] 1 Ch. 506. 


Annotation :-—-Refd. Conron v. Ji. 
{1922} 2 Ch. 283. 


Add. Annotations :—Distd. The Zelo, [1922] 
P. 9. Apld. Federated Coal & Shipping Co. 
v. R., [1922] 2 kK. B. 42. Consd. McColl v. 
Canadian Pacific Ry., [1923] A. C. 126. 


G. C., 


ii. 





.}—1f a person who, by 
out his design, attempts, 
Treventing by threats to 





259a. 


Apid. | 


that such of defts. as supplied less than 
their proper share 
Canadian publishers during the years 
1918 & 1919, were liable to pay to pltf. 
co. the loss suffered by it in supplying 
more than its proper share during the 
two years & usked for an uccount & fair share 


of newsprint to 


payment. The claim was based upon 
an alleged agreement between the 
parties & also upon orders alleged to 
have been made by the Paper Comp- 
troller appointed by the Canadian 
Government in Nov. 
although pltf. co. sustained a sub- 
stantial loss of profit by reason of its 
having been compelled by the Govern- 
ment to supply the Western Canadian 
publishers with newsprint at prices 
fixed by the Comptroller when it could 
have been sold to limited states cus- 


1917 :—Held : 
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Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127. 


257a. ——.]—A number of discharged sailors 


entered into a partnership according to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were members of the co., complained 
that the deft. had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft. had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs.:—Held: assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft. of a sub- 
sisting contract which one party, at all 
events, is still willing & able to perform; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay.—LONG v. SMITHSON (1918), 88 
L. J. K. B. 223; 118 L. T. 678; 62 Sol. Jo. 
472, D.C. 





Annotation :—Refd. Said v. Butt, [1920] 3 K. B. 497. 
258. Annotations :—Consd. Pontardawe R.D.C. 2. 


Moore-Gwyn, [1929] 1 Ch. 656. Refd. 
Stearn v. Prentice, [1919] L K. B. 304; 
Edwards v. Birmingham Navigations, [1921] 
1K. B. 3841. 


Damage by rats.|—A firm of artificial 
manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
& entered the farmer’s land, & damaged his 
crops. ‘The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years. or anything to show that an increase 
which had actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturers. In an action by the 
farmer against the manufacturers :—-/eld : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain an action for damages.— 
STEARN v. PRENTICE BrotruHERS, Ltn., [1919] 
LK. B. 394; 88 L. J. K. B. 422; 120 I T. 


tomers at higher prices, & was thus 
compelled to bear the burden, which 
should have been shared by somo of 
defts. the ct. had no jurisdiction to 
compel an adjustment of pltf. co.’s 
claim by those defts. who shirked their 
of the  burden.-—ForT 
FRANCES PuLP Co. v. SPANIAN RIVER 
Pubtv Co., [1928] 1 PD. rT. R. 74383 «61 
QO. L. R. 51%.-—CAMN. 


257 il. —--—-.J—Where a workman 
who has been suspended by his em- 
loyers suffers damage as @ result of 
wo or more persons conspiring with- 
out justification, to induce the pe 
ers not to reinstate him, he has o right 
of action against them.— THOMPSON v. 
RYALL & OUNNIVGTIAM, [1924] 4 
D. L. R. 778; 3 W. W. H. $24.-- CAN. 





Cases 259a—-368. 


261. 


262. 


263. 
264. 


265. 


266. 


268. 
270. 


338. 


840. 


345. 


354. 


360. 


445; 35 T. L. R. 207; 63 Sol. Jo. 229; 
L. G. R. 142, D. C. 


Add. Annotation :—Refd. Ware & De Fre- 
a v. Motor Trade Assocn., [1921] 3 K. B. 
0 


Add. Annotations :—Apld. The Moliére (1924), 
41 T. I. R. 154. Refd. Kent v. Atkinson, 
[1923] P. 142. 


Add. Annotation :—Retd. Kent v. Atkinson, 
[1928] P. 142. 
Add. Annotations :—Refd. Barnett v. Cohen, 
[921 2K. B. 461; Kent v, Atkinson, [1923] 
Add. Annotations :—Refd. Nunan v. Southern 
Ry., [1924] 1 K. B. 223. Mentd. Flannagan 
v. Shaw, [1920] 3 K. B. 06; Starr Estate Co. 
v. Blackpool Corpn. (1920), 19 L. G. R. 9; 
Nicolle Nicolle, [1922] 1 A. C. 284 ; Harper 
Hedges, [1923] 2 K. B. 314; Parry v. 
Harding (1924), 88 J. P. 194; Venn v. 
Tedesco, [1926] 2 K. B. 227. 


Add. Annotations :-——Consd. Bradford Corpn. 
v. Webster, [1920] 2 K. B. 135. Apld. The 
Moliere (1924), 41 T. L. R. 154. Reofd. 


Baker v. Dalgleish 8.8. Co., [1922] 1 K B. 36. 
Annotation :—Consd. Weld-Blundeil v. Ste- 
phens, [1919] 1 K. B. 520. 


Add. Annotation :—Mentd. Pryce v. Pioneer 
Press (1925), 42 T. L. R. 29. 


296. 


' 304. 


810. 


320. 


325. 


326. 


328. 
332. 
3338. 


ENGLISH AND Empire Dicest SuppLEMENT. 


17 288, Add. Annotation :—Retd. Friern Barnet U. C. 


v. Adams, [19271 2 Oh. 25. 


Annotation :—Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 


Add, Annotation :—Refd. Everett v. Ryder 
(1926), 135 L. T. 302. 


Annotations :—Cenerally, Refd. A.-G. v. Sewell 
(1918), 88 L. J. K. B. 425; Boultwood v. 
Paignton U. D. C. (1928), 92 J. P. 98. 


Add. Annotations :—Refd. James v. British 
General Insce., [1927] 2 K. B. 311; Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 
Mentd. He Engelbach’s Estate. Tibbetts v. 
Kngelbach, [1924] 2 Ch. 348; Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 

Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


Add. Annotations :—Apld. Wild v. Simpson, 
[1919] 2 K. B. £44. Consd. Lipton v. Powell, 
(1921]2 K. B. dl. 


Add. Annotation :—Refd. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 383. 

Add. Annotation :—Refd. Weld-Blundell t. 
Stephens, [1920] A. C. 956. 


Add. Annotation :—Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 


Part Ill—-Who may Sue and be Sued. 


Add. Annotation :—-Refd. Rex Co. & Rex 368. Add. Annotation :—Refd. Aksionairnoye Ob- 


Research Corpn. v. Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 


Add. Annotations :—Refd. The Coaster (1922), 
91 I. J. P. 145; Page v. Scottish Insce. 
Corpn. (1929), 98 L. J. K. B. 308. Mentd. 
Kdwards v. Motor Union Insce., [1922] 2 
K. 18. 249; Elliott Steain te Co. v. Shipping 
Controller, [1922] 1 K. B.. 1273; McColl v. 
Canadian Pacitic Ry., [1923] A. C. 126; 
A.-G, v. Glen Line & Liverpool & London 
War Risks Insee. Assoen, (1929), 34 Com. 
Cas. 309. 

Add. Annotation:——Mentd. Johnson vv. 
to a & Carter & Golding, (1923] 2 K. B. 


Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 


Add. Annotations : — Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 456. Mentd. Commonwealth Ship- 
ping Representative v. P. O. Branch 
Service, [1923] A. C. 191. 


360a. Recognised, if acknowledged here.]— Where 


862. 


a revolution has taken place in a foreign 
country & the new Govt. has been recognised 
as the de jure Sovereign of that country by 
our Govt., that new Govt. is entitled to the 
possession & custody in England of records 
& State archives deposited here before the 
revolution by the old Govt.—Sovrer So- 
CIALIST REPUBLICS UNION v. ONoU (1925), 
69 Sol. Jo. 676. 


Add. Annotalion :—Mentd. Slack v. sea 
Industrial Co-op. Soc., [1923] 1 Ch. 431. 


366a. 


schestvo A. M. Luther v. Sagor, [1921] 1 
K. B. 456; Soviet ee Union v. 
Belaiew (1925), 42 T. L. R. 21. 


Action by procurator—Validity of 
appointment.|—Piti., the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
ships & other goods seized by deft. :—Held : 
(1) no man can make a procurator for 
another; therefore the King could not make 
a procurator for all or any of his subjects ; 
(2) the office of ambassador did not include 
a procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King.—ACUNA v. 
BINGLEY (1616), Hob. 78,113; 80 E. R. 263. 





| Annotations :—As to (2) Consd. Hullett v. cpa cee 


Bli. N.S. 31 
103. 


Folld. Penedo v. Johnson (1873 
Genera: Refd. eye v. Hanover (1844), 13 
07. Mentd. v. see tenteld (1670), 2 


L. Ch. 
Saund. 380: The Hercules eaeeiD). 2 Dods. 3 


366b. 


368. 





Claim under unregistered oi ai sale.j|— 
To a bill filed by the Chargé d’Affaires of the 
Brazilian Govt. in this country, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt. secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the minister could not sue in 
his own name was allowed.——-PENEDO (BARON) 
earns (1873), 29 L. T. 452; 22 W. R. 


Annotation :—Consd. Duff Development Co. 
v. Kelantan Government, [1923] 1 Ch. 385. 


376a. 


oe v. Kelantan Government, [1924] A. O. 


875. Annotations :—Refd. The Tervaete (1922), 


128 L. T. 176; Duff Development Co. »v. 
Kelantan Government, [1923] 1 Ch. 385; 
Duff Development Co. +. Kelantan Govern- 
ment, [1924] A. ©. 797; Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 


376. Add. Annotation :—As to (2) Folld. Soviet 


Republics Union v. Belaicw (1925), 42 


T. L. R. 21 








.|—A foreign Sovereign suing in 
the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga: 
tion of the relief claimed by him can be taker 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltis. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. <A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out.—SouTH AFRICAN REPUBLIC v. 
OOMPAGNIE FRANCO-BELGE DU CHEMIN DE 
Fer pu Norp, [1898] 1 Ch. 190; 77 L. T. 
555; 46 W. f. 151; 14 T. L. BR. 65; 42 
Sol. Jo. 66. 


| 887, 


887a. 


Vol. L—Action. Cases 372—387a. 


372. Add. Annotation :—Refd. Duff Development 883. Add. Annotation :—Refd. Soviet Republics 


Union v. Belaiew (1925), 42 T. L. R. 21. 
Add. Annotations :—Consd. Compania Mer- 
cantil Argentina v. United States Shipping 
Board (1924), 93 I. J. K. B. 816. Refd. Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176: 
The Gagara, [1919] P. 95; The Porto 
Alexandre, [1920] P. 30; Duff Development 
Co. v. Kelantan Government & Colonies 
Yrown Agents (1922), 39 T. L. R. 96; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797. 

Notwithstanding restrictions on exercise 
of sovereign rights.}—(1) It is the settled 
practice of the ct. to take judicial notice of 
the status of any foreign Govt., & for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State; & 
the information so received is conclusive. 

(2) A Govt. recognised as sovereign by His 
Majesty’s Govt. is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt. 
of Kelantan granted to applt. co. certain 
mining & other rights to be exercised in that 
State, & the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who mado an award in 





. Annotations :—Consd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. efd. Re Suarez, Suarez 
v. Suarez, [1918] 1 Ch. 176; The Tervacte, [1922] P. 259; 
Soviet Republics Union v. BRelaiew (1925), 42 T. L. R. 21. 


favour of the co. & directed the Govt. to pay 
the costs of the arbn. In Dec. 1921, the 
Govt. applied to the Ch. Div., under Arbn. 


376b. 





-J—In 1916 a Russian Govt. 
Committee, of which deft. was a member, 
was set up in London by the Imperial 
Russian Govt. & continued by its successor, 
the Russian Provisional Govt., & the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the Chargé d’Affaires of the 
Russian Provincial Govt., & deft. became 
president of the board. The documents had 
become the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 
actions were pending against deft. as a 
member of the Russian Govt. Committee 
with regard to the transactions to which the 
documents related. Plitfs. claimed the de- 
livery up of the documents, & deft. contended 
that he was entitled to a lien on the docu- 
ments until he had received an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim :—Held: although where a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft. was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed.—Sovizt REPUBLICS 
UNION v. BRLAtEW (1925), 1384 L. T. 64; 
42 T. L. R. 21. 





Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1922, the co. obtained from the K. B. Div.., 
under sect. 12 of the Act, an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, & reccived in reply 
an official letter stating that Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, & in all matters of administra- 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King :—Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive; (3) the Govt. of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, cither by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award.—DvUFF DEVELOPMENT Co. vw. 
KELANTAN GOVERNMENT, [1924] A. C. 797; 
93 L. J. Ch. 343; 181 L. fT. 676; 40 T. L. R. 
566; 68 Sol. Jo. 559, H. L. 


Annotations :-—As to (1) Apld. Engelke v. Musmann, [1928] 


A. 0. 433. 


Refd. Musinann v. Engelke (1927),96 L.J.K.B 


824. ds to (3) Refd. Dickinson v. Del Solar (1929), 45 
T. L. R. 637. 


Cases 388— 436. 
388. 
889. 


390. 


392. 


3882a. 


Annotation :—Refd. Duff Development Co. 
v. Kelantan Government, [1924] A. C. 797. 


Add. Annotation :—Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 


Add. Annotations :—Refd. The Tervaete, 
[1922] P. 259; Duff Development Co. v. 
Kelantan Government, [1923] 1 Ch. 385. 
Mentd. Aksionairnoye Obschestvo A. M. 
luther v. Sagor, [1921] 8 K. B. 532. 

Add. Annotations :—Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921]3 K. B. 
532; The Tervaete, [1922] P. 259; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385; The Jupiter (1924), 93 
_ J.P. 156; The Jupiter (No. 3) (1927), 137 
Foal War hy 








-j}——(1) In proceedings in the cts. 
of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Sccretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 


- conclusive, & the ct. will accept it without 


393. 


411. 
412. 
413. 
425. 


considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pltf. 
co. & the Govt. of Kelantan an award was 
made in favour of the co. with costs The 
Govt. of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt. of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt. of Kelantan & the 
Crown agents appeared together & contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State :—Held: (2) although the 
Govt. of Kelantan had, by initiating proceed- 
ings to set. aside the award of the ec bitentor: 
submitted to the jurisdiction of the ct., 
(3) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt. within the jurisdiction. 
-~DUFF DEVELOPMENT Co. v. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385; 92 L. J. Ch. 
273; 129 I. T. 290; 39 T. L. R. 1873; 67 
Sol. Jo. 260, C. A. 

Add. Annotations :-—Refd. The Porto Alex- 
andre (1919), 89 I. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 938 lL. J. K. B. 816. 


Part IV.—-Conditions 


Add. Annotation :-—Mentd. Ellesmere 7. Wal- 
lace, [1929] 2 Ch. 1. 

Add. Annotation :—Generally, Mentd. Elles- 
mere v. Wallace, [1929] 2 Ch. 1. 

Add. Annotation :—Mentd. R. v. Canadian 
N. Ry., [1923] A. C. 714. 


Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2K 2. 8383. 
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393a. 
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Mentd. Aksionairnoye Obschestvo ‘A. M. 
Luther v. Sagor, [1921] 1 K. B. 456; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 885; Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797. 


.]—A sovereign independent State 
does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country.—CoMPANIA MERCAN- 
TIL ARGENTINA v. UNITED STaTrs SHIPPING 
BoarD (1924), 93 t.. J. K. B. 816; 131 L. T. 
888; 40 T. L. R. 601; 68 Sol. Jo. 666, C. A. 








898b. ——- ———.}--Durr DEVELOPMENT Co. v. 


898c. 


394. 


403. 


406. 


407. 


407a. 


407b. 


409. 


KELANTAN GOVERNMENT, No. 382a, ante. 


——.]— Durr DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 387a, ante. 


Add. Annotations :—Refd. Re Suarez, Suarez 
v. Suarez, [1918] 1 Ch. 176; The Gagara, 
[1919] P. 95; The Porto Alexandre, [1920] 
P. 30; Duff Development Co. v. Kelantan 
Government (1922), 39 T. L. R. 96; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924),938 L. J. K. B. 816. Mentd. Aksionair- 
noye Obschestvo A. M. Luther v. Sagor, 
[1921] 3 K. B. 532. 


Add. Annotation :—Generally, Refd. Soviet 
Republics Union v. Belaiew (1925), 134 
L. T. 64. 


Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. Refd. Ite Suarez, Suarez v. 
Suarez, [1918] 1 Ch. 176; The Gagara, [1919] 
P. 95; The Porto Alexandre, [1920] P. 30; 
Duff Development Co. v. Kelantan Govern- 
ment (1922), 39 T. I. R. 96; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 l. J. K. B. 816. 


Add. Annotation :—Mentd. The Fagernes, 
[1927] P. 311. 


——.|—DUFF DEVELOPMENT Co. uv. 
KELANTAN GOVERNMENT, No. 392a, ante. 
——.}—DuFF DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 38%a, ant2. 
Add. Annolations :—Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 1 
K. B. 456 ; Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. 











Precedent to Action. 
428. Add. Annotation :—Refd. Bradford Old Bank, 


430. 


434. 


Ltd. v. Sutcliffe (1918), 84 T. L. R. 619. 
Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 

Add. Annotations :—Refd. Bradford Old Bank 
v. Sutcliffe, [1918] 2 K. B. 833; Joachimson 
v. Swiss Bank Corpn., [1921] 3 K. B. 110. 


436. Add. Cilation :—11 1.. J. Q. B. 87. 


448, 


457. 
461. 


496. 


497a. 


Annotation :~—Refd. Wells vr. Abrahams (1872), L. 


B. 54, 


Q. 


549. 


551. 
552. 
556. 


557. 


PART V. SECT. 4, SUB-SECT. 1. | 


498 ii. 
nal Injuries Code of Ireland.)}—The 
rvle or doctrine that no civil remedy 


Add. Annotations :—Refd. Bradford Old Bank 
v. Sutcliffe, [1918] 2 K. B. 883. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 
3 K. B. 110.+ 


Add. Annotation :—-Mentd. Re Pinto Leite, 
Kx p. Des Olivaes, [1929] 1 Ch. 221. 

Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


Part V.—-Suspension 


Add. Annoiation :—Refd. Admiralty Comrs. 
v. S.S. Amerika, [1917] A. C. 38. 


.| —If the party know that he has 
been robbed of the goods, he must, in order 
to obtain restitution, first prosecute the 
felon.—HaARRIS v. SHAW (17386), Lee femp. 
Hard. 349; 95 E. It. 226. 








RR, 7 


462. 
463 s 
480. 


of 


507. 
516. 
540. 


Vol. L— Action. Cases 448—560. 


Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2K. B. 8338. 

Add. Annotation :—As to (1) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 
Add. Annotation :—Consd. Bradford Old 
Bank v. Sutcliffe, [1918] 2 K. B. 888. 


Add ‘“ For full anns., see S. C., No. 176, 
ante.”’ 





Right of Action. 


Add. Annotation :—Refd. Admiralty Comrs. 
v. S.S. Amerika, [1917] A. C. 38. 

Add. Annotation :—Refd. Canvey Island 
Comrs. v. Preedy (1921), 91 L. J. Ch. 203. 
Add. Annotations :—Refd. Weld-Blundell v. 
Stephens, [1919] 1 K. B. 520: Samuel v. 
Dumas, [1924] A. C. 431; Pailin ». Northern 
Employers Mutual Indemnity Co., [1925] 
2K. B. 73. 





Part VIIl—Maintenance and Champerty. 


Add. Annotations :—Expld. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 
Refd. Ford v. Radford (1920), 36 T. L. R. 
658. 

Add. Annotation :—Consd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 
Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368, 
Add. Citation :—After ‘ [1917] 2 K. B. 564, 
C. A.’? add “On appeal, [1919] A. C. 368, 
H. L.,’”’ & after ‘‘ 560” add ‘ 56la, 719a.”’ 
Add Annotation :—Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 





Claim under Crimi- 








been taken 


criminal 


| 
‘ 
, 


558. 


559. 


560. 


bodily harin, pitf. will be nonsuited | 
tunless 1t appears that proceedings have 

against 
offencve.— SCHOHL 


deft. 


Add. Annolation :—Consd. Neviile v. London 
‘* xpress ’’ Newspaper, [1919] A. C. 368. 


Add. Annotations :—Consd. Neville 7. London 
‘* xpress ’’ Newspaper, [1919] A. C. 368. 
Refd. Weld-Blundell v. Stephens, [1919] 1 
K. B. 520; Wickman v. Kent or Romney 
Marsh Sheepbreeders’ <Assocn. (1920), 36 
T. L. RR. 628. 


For the existing paragraph substitute the 
following paragraph :— 
}—(1) The success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 








money W& tichets amounting to $202.74, 
* fraudulently & without colour of 
right’? converted by pitf. to his own 
use, the subject of conversion being 
the samne as that in respect of which the 


the 
KAY 


for 
v, 


will lie against the perpetrators of a 
felonious act until they have been 
prosecuted to conviction is not 
applicable to a claim for compensation 
under Criminal Injurica Code of 
Ireland for goods stolen in the course 
of rioting.—TYLER v. CORK COUNTY 
Counc!iL, (1921) 2 I. R. 8.—IR. 


499 i. ——— -——_.}}—A criminal charge 
was laid by plitf. bank against deft. in 
respect of $1,800 which the bank 
alleged it. had overpaid deft. Before 
decision in the criminal trial had been 
given, pltfs. instituted an action to 
recover the money. It was contended 
on behalf of doft. that immediately the 
evidence disclosed a criminal offence 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
plitfs. should not have been allowed to 
peoorce with the action, but should 

ave been non-suited :—Held: as a 
criminal prosecution had actually been 
carried through, even though the 
decision was under advisement, tbo 
action could be maintained.—STan- 
DARD BANK OF CANADA v. SUUEN W4AH, 








{1919) 1 W. W. lt. 686; 26 B.C. R. 
441.—CAN. 
499 ii. .] -- Where, in an 


action for assault & battery, pltf. 
proves that the injury caused gricvous 


(1862), 10 N. B. (4 All.) 214.- CAN. 


604 iii, —— ——.}--The rule 
that where pitf. sues in respect of a 
wrong which is a tort & also u felony, 
deft. should be prosecuted in respect of 
the felony bofore the civil action is heard, 
does not make such criminal prosccu- 
tion an indispensable condition prece- 
dent to the right to maintain the civil 
action. In its modern application the 
rule is merely suspensory of the civil 
rights, & is subject to the exercise of 
judicial] discretion. In exercising such 
discretion the ct. may consider circum- 
stances, such as the infancy, ignorance, 
or poverty of pltf., which may afford 
excuse for the failure to prosccute in 
respect of the felony. Where pltf. has 
obtained a verdict in the civil action, 
the ct., on motion for a new trial or for 
judgment, may consider the circum- 
stance that between verdict & motion 
deft. has been prosecuted in respect of 
the felony.— CARLISLE v. ORR (NO. 2), 
(1918) 2 1. R. 442.—IR. 


604 iv. -—On Aug. 
12, 1920, an information for theft was 
laid by defts. against pitf. On Aug. 23, 
1920, pltf. beran an action in a division 
ct. against defts. to recover $99 for 
wares; on Aug. 30, decfts. counter- 
claimed in the division ct. action for 


9 














criminal] charge ways made ; on Sept. 22 
pitf. was committed for trial on the 
criminal charge, & on Sept. 30, a 
true bill was found afainst him in the 
sessions. On a subsequent day the 
judce of the division ct. heard argu- 
ment as to whether the action should 
be proceeded with before the criminal 
charge was taken up; he decided that 
it should, & fixed a day fur tmal, but 
on Dec. 10, 1920, neither the action 
nor the criminal proceeding having 
been tried, au order was madc by a 
judge of the Supreme Ct. of Ontario, 
upon the application of defts., pro- 
hibiting the Judge of the division court 
from proceeding in the action until 
after the final disposition of the crimi- 
nal prosecution. DPitf. appealed from 
this order, & before the completion of 
the argument of the appeal pltf. was 
tried upon the crimine! charge & 
acquitted :—Held: the division ct. 
judge had the right, tho claim & 
counterclaim being within the juris- 
diction of the ct, to stuy proceedings 
or otherwise decal with the case; & 
robibition did not he, even if the 
| udge erred in the conclusion to which 
he came.—Fe BRYANT v. CITY Damy 
Co. (1921), 64 Db. L. RR. 283; 37 Can 
Crim. Cas 405; 500. I. lt. 40.—CAN, 
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will not lie in the absence of proof of special 
damage.—NEVILLE v. LONDON ‘‘ EXPRESS ”’ 
NEWSPAPER, Lrp., [1919] A. C. 868; 88 
L. J. K. B. 282; 120 L. T. 2900; 85 T. L. R. 
167; 63 Sol. Jo. 218, H. L. 
Addins :— Ae to (2) Folld. Hickman v. Kent or Romney 
oe Sheep breeders Assocn. (1920), 37 163. 
Apld. Wiegins v. Lavy (1928), 44 T. Le 121 
Refd. Wild ». {simpson, AD, 2K 
Torrington, [1920) 1 K. B. 399. 
vw. Stephens, [1920] A. C. Be 56. 
561. Annotations :—-As to (2) FRefd. Mackey v. 
Monks (Preston), [1918] A. C. 59. Generally, 
Mentd. Turner v. Kingsbury Collieries, [1921] 
3 K. B. 169. 


561a. Special damage—Necessity to prove.|— 

NEVILLE v. LONDON ‘ Express’? NEWS- 

PAPER, LTp., No. 560, ante. 
jJ—Pltt., a member of deft. 
assocn., brought an action against C., the 
secretary, & W., the president, of the assocn., 
for libel in the conduct of the business of the 
nassocn., & in the same action C. counter- 
claimed against pitf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
& W. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for which the assocn. would be 
Hable should be paid pro tanto ont of any 
moneys recovered in the action. Pltf. ther 
brought an action against the assocn. for 
maintenance & champerty, & other relief :— 
Held: (1) champerty being a form of 
maintenance, a decision which applies to 
the genus must also apply to the species ; 
(2) pitf. had not proved any special damage, 
& his claim in champerty failed equally 
with his claim in maintenance.—-HICKMAN v. 
KENT oR ROMNEY MARSH SHREPBREEDERS’ 
at (1920), as reported in 151 L. T. Jo. 5, 


Add. Annotation :—Refd. Neville v. London 
‘* xpress ’’ Newspaper, [1919] A. C. 368. 
Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 
Add. Annotation :-—Consd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 
Annotations :—For ‘‘ For full anns., sece’’ 
read ‘‘ Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.” 
Add. Annotation :—Consd. Neville v. London 
‘** }ixpress ’’ Newspaper, [1919] A. C. 368. 
Add. Annotations :—Refd. County Hotel & 
Wine Co. uv. L. & N. W. Ry., [1918] 2 K. B. 
251; Ford v. Radford (1920), 86 T. L. R. 658. 


Viseeany: 
§44; Hulls v 
Menta: Weld- Blundell 


561b. 








566. 
567. 
569. 
576. 


577. 
583. 


PART VIII. SECT. 1, SUB-SECT. 38. 
581 ix. -/-One, D., died 
sonless in 18438, leaving him surviving 
three widows, the last of whom dicd 
in 1894. The widows had from time 
to time made numerous alienations of 
portions of their husband’s estate to 
dofts., most of the transactions being 
evidenced by registered dceds. In 
1906, the present suit for possegsion 
was brought by A., @ collateral of D. 
& certain assignees from A., to whom 
he, after the death of the last sur- eee vii. 
viving widow, had transferred a share 
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584a. Special damage—Necessity to prove.]—-HICcK- 
MAN v. KENT ORB ROMNEY MARSH SHEEP- 
BREEDERS’ AssocNn., No. 561b, ante. 


585. Add. Annotation :—Refd. -Ford.v. Radford 
(1920), 36 T. L. R. 658. 


589. Add. Annotation :—-Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 


590. Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
ee ‘* Express ’’ Newspaper, [1919] A. C. 


592. Add. Annotation :—Refd. Ford v. Radford 
(1920), 36 T. L. R. 658. 


594. Add. Annotation :—Refd. Wild 6. 
[1919] 2 K. B. 544. 


~—— Percentage.]—Plitf. was retained 
by deft. to act as his solr. in an action brought . 
against him. Deft. had a counterclaim, &, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft. for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pltf. in that action. Deft. lost the action, 
& his solr. sued him for the costs :—Held: 
pltf. could not recover as (1) (BANKEs, L.J.) 
the agreement was champertous, & its effect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 
(2) (ATKIN, L.J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully, & consequently 
he could not recover on a quantum meruit.— 
WILD v. SIMPSON, [1919] 2 K. B. 544; 88 
L. J. K. B. 1085; 121 L. T. 326; 35 T. L. R. 
576; 63 Sol. Jo. 625, C. A. 


.|}—Pltf. carried on business as 
the ‘‘ Turf Register,”’ which in & prospectus 
issued by him was called a ‘“‘ society ” ; but 
he was the sole proprictor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft. in the terms of the prospectus, that in 
consideration of pltf. ‘‘ putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly is 
to be equally divided between claimant & 
the society.’ Plitf. brought an action to 
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SINGH v. MUNSHI (1919), I - LR! 
Lah. 124.—IND. 

694 viii. — —.}—An agreement 
to contribute towards the costs of a 
law suit in consideration of receiving 
a share in the result of the sult :—- 
Held: on the facts to be champertous. 
—FELLOWS-SMITH v. SHANKS (1925), 
46 N. it. bly 168.—-S. AF. 
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601 ii. 
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recover the amounts of debts alleged to have 
been wrongfully collected by deft. in breach 
of the agreement :—Held: the agreement 
was illegal & void, being contrary to public 
policy, & champertous, as there was no com- 
munity of interest between the parties, 
except such as was created by the agreement 
itself, & pltf. could not recover.—FOoRD v. 
er a (1920), 36 T. L. R. 658; 64 Sol. 
Oo. : 


Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Neville v. London ‘‘ Express ’’ News- 
paper, [1919] A. O. 368; Ellis v. Torrington, 
[1920] 1 K. B. 399. 


Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ellis v. Torrington, [1920] 1 K. B. 399. 


Annotation :—As to (1) Refd. County Hotel & 
Mis Oo. v. L. & N. W. Ry., [1918] 2 K. B. 


Annotations :—Refd. County Hotel & Wine 
Co. v. L. & N. W. Ry., [1918] 2 K. B. 251; 
Marsden v. Heyes, [1927] 2 K. B. 1. 


Assignment of option to take 
lease.|—In 1853 the I.. & C. Ry. Co., the pre- 
decessors of deft. co., leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that ‘‘ the co. & their successors & 
assigns shall permit the tenant or occupier 
of the hotel for the time being & his servants 
to have access to the platforms of the station 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ”’ at a rent to be fixed as there 
mentioned, ‘“‘in preference to any other 
party.”’ In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
co. also granted to B. a lease of the refresh- 
ment rooms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents, & an assignment 
from H. of the land comprised in the lease of 
1853 & ‘ All & singular other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1853.’" From 
1866 onwards pltfs. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L. & C. Ry. Co. On April 2, 
1891, defts. & the Caledonian Ry. Co. 
demised to pltfs. a plot of land adjacent to 
the hotel for 962 years. The deed recited 
the lease of 1853, & referred to it as the 
‘‘ principal indenture ’’; & it also provided 
that ‘‘ these presents are without prejudice 
to any of the covenants conditions & agree- 
ments contained in the principal indenture,’’ 
which were to remain & be in full force. On 
Mar. 24, 1916, defts. gave six months’ notice 
to pltfis. to determine their occupation of the 
refreshment rooms. Pltfs. gave up posses- 
sion, & then served a written notice on defts. 








607. 


615. 


617. 
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stating their desire to exercise the option 
contained in the lease of 1853, & requesting 
to be informed as to terms. Defts. having 
ignored the notice, pltfs., on Oct. 16, 1916, 
obtained an express assignment from the 
personal representatives of H., who had 
died in 1876, of ‘‘ all that the benefit right 
title & interest, if any, now remaining out- 
standing of or otherwise vested in them or 
any or either of them of & in the railway 
obligations.”’ Plt{s. claimed (a) a declara- 
tion that defts. by the lease of 1853 were 
under an obligation to put & keep the 
occupier of pltfs.’ hotel in occupation of the 
refreshment rooms, upon the terms of paying 
therefor a fixed market rent; (b) to have 
such rent fixed under the direction of the 
ct.; (ce) damages for the .breach of such 
obligation by defts.:—Held: (1) the option 
clause did not run with the land, & pass 
ipso facto by the assignment of the lease of 
1853, as it did not touch or concern the 
thing demised; (2) the option clause was 
assignable, & was not a covenant merely 
personal to the covenantee; (3) the benefit 
of this clause was not assigned by the 
deed of 1866, imasmuch as the word 
‘* premises ’’ therein reforred to the land & 
buildings demised, & not to the option 
clause; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltfs., & did not. 
constitute a binding recognition of pltfs. as 
the assignees of the option clause; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of H., of the option clause 
in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty; (6) the option clause was void 
for uncertainty ; (7) the option clause was 
ultra vires of the railway co., as it fettered 
injuriously & gravely their obligations of 
performing efficiently their public duties.— 
County HoTet & WINE Co. v. LONDON & 
NortH WESTERN Ry. Co., [1918] 2 K. B. 
251; 87 L. J. K. B. 849; 119 L. T. 38; 34 
T. L. R. 393 3 17 L. G. R. 2743 affd. on other 
grounds, [1921] 1 A. C. 85, H. I.. 


Add. Annotations :—As to (1) Distd. Ford v. 
Radford (1920), 36 T. L. It. 658. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. BR. 251. 


Annotation :—-Refd. County Hotel & Wine Co. 
ve L. & N. W. By., [1918] 2 K. B. 251. 


Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ellis v. Torrington, [1920] 1 K. B. 399. 


617a. Lease of tithes—With covenant to take legal 


proceedings for recovery of tithes.|—Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 

aid tithes to the lessor during his incum- 
baney with a stipulation that the intended 
lessee would, within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise :—Held: not to be within Statute 
of Maintenance, 1540 (c. 9).—WHITE v. 
GARDNER (1835), 1 Y. & OC. Ex. 385; 160 
BE. R. 157. 
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Cases 621—661. 


621. 


Add. Annotations :—Consd. County Hotel 
& Wine Co. v. I. & N. W. Ry., [1918] 2 
K. B. 251. Apld. Ellis v. Torrington, [1920] 
1 K. B. 399. 


621a. —-- —-— Dilapidations.|—A freehold mes- 


Annotations :—Refd. 
Mentd. Cole v. eas 11920) 2K. 


626. 


634. 


635. 


636. 


637. 


PART VIII. SECT. 2, SUB-SECT. 3. 


Add. Annotations :— As to (1) Refd. Elis v. 
Torrington, [1920] 1 K. B. 399. | 
Consd. County Hotel & Wine Co. v. L. & | 

| 


suage & tenement were the subject of the 
following leases: (a) a head lease which ex- 
pired on Dec. 25, 1917; (6) an underlease 
which expired on Dec. 18, 1917; (ce) a 
sub-underlease which expired on Dec. 15, 
1917. All three leases contained onerous 
covenants to repair the premises & to kcep 
them & yield them up in good repair. The 
sub-underlease became vested by assignment 
in deft. On Dec. 18, 1917, pltf. who had been 
a tenant to deft. of the same premises, & was 
hable to him under a covenant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, & on May 1, 
1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 
out. of repair & deft. was threatening pltf. 
with an action on his covenant. Thereupon 
pltf. obtained an assignment of the full 
benefit of the lessee’s covenants to repair 
contained in the sub-underlease, & com- 
menced an action against deft. as assignee 
of the sub-underlease for breaches of the 
lessee’s covenants therein :—Held: the as- 
signinent was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being SO | 
connected with the cnjoyment of property 
as to be more than a bare right to litigate.— | 
ELLIS v. TORRINGTON, [1920] 1 K. BH. sie 
89 L. J. K. B. 3869; 122 L. T. 361; 36 
T. L. R. 82, a A. 

ye v. aay eee) 1K. B. 446. 


Add. Annotation Rae sieve Mentd. 
Jordison, Raine v. Jordison, [1922 1 Ch. ri 


Add. Annotation :—Consd. Ellis v. Torrington, 
[1920] 1 K. B. 399. 
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As “4 ‘) 
Refd. Karle | 648. 
Nemsworth R. D. C. (1928), | 
110 Td. TT. 69. Generally, Refd. Marle vv. 
lemsworth R. oD. C. (1928), 44 TP. 2. Re 758. 
Mentd. fe Pain, Gustavson v. TLaviland, [1919] 
I Ch. 38 
Add. Annotations :—-Apld. Ellis v. ‘Torrington, 
[1920] 1 Kk. B. 399. Refd. County Hotel & 661. 
Wine Co. v. L. & N. W. Ry., [1918]2 K. B. 251. 
Add. Annotations :—As 0 (1) Apld. Ellis 
Torrington, [1920] 1 K. B. 398. Refd. | 


N.W. Ry.. [T1918] 2K. B. 251. 
(1925), Ltd. ov. 
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County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 

Actions for infringement of copyright- 
Society for protection of copyright interests of 
members.|—Pltf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the socicty. By the rules of the society 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members :—Held: 
the arrangement between the society & its 
members was made for legitimate busi- 
ness reasons & was not champertous, & 
pltfs. were entitled to succeed.— PERFORMING 
Riacntrs Sociery, Lrp. v. Tuomrson (1918), 
34 T. L. R. 351. 





| 637b. Assignment of judgment.}—In an action 


of assumpsit to pay money in consideration 
of the assignment of a judgment :—Held: 
this was good consideration & might be 
assigned without maintenance.—-LODER v. 
CHESLEYN (1664), 1 Sid. 212; 82 FE. Ti. 1063. 


pei an Hai :—Mentd. Master v. Miller (1794), oo Rep. 


Price v. Seaman (1825), 7 Dow. & Ry. 


Add. Annotation :—Consd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 
Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’? Newspaper, [1919] A. C. 368. 
. Add. Annotations :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 
Distd. Ford v. Radford (1920), 36 T. L. R. 658. 
Add. Annotation :—-Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 3368. 
Add. Annotations :—Refd. Neville v. London 
‘* Tixpress ’’’? Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 528. 


Add. Annotations :—As to (1) Apld. Ford v. 
Radford (1920), 36 T. I. R. 658. Generally, 


Refd. Neville v. London ‘‘ Express ’’ News- 
paper, [1919] A. C. 368. 
Add. Annotations :—Refd. Neville v. London 


‘‘ Express ’’ Newspaper, {1919] A. C. 368 ; 
Ford v. Radford (1920), 36 T. L. R. 658. 


Add. Annotations :— Distd. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
rea ‘* Iaxpress ’’ Newspaper, [1919] A. C. 
368. 


2 twentieth properties in the neighbourhood were 


620 i. P’urchase of lunds in litigation— 
Pending actions relating to property 
purchased --- Specifie performancc.] - 
Pitfs. having tiled a bill for specific 
performance of a contract by one KH. 
to sell a certain mine te them, it was 
agreed between pltfs. & T., one of the 
now defts., ponding such suit, that 
certain persons should purchase said 
imine from pltfs.; that they should 
deposit the moncy required for the 
security for costs which pltfs. bad been 
ordered to give in said suit & pay all 
costs incurred or to be incurred therein, 
or in any other suit brought or defended 
by thein respecting said mine, & pay 
all moncys due for the purchase thereof, 


share therein, if they should sueceed 
in getting a title through the suit: 
& that they would scttle all claims of 
Messrs. i. & G. against pltfs. Plitfs. 
having sued defts. on the last-mentioned 
covenant :—ield : the agreement was 
void for champerty & maintenance, & 
they therefore could not recover.— 
CARR v. TANNAHILL (1870), 30 U. C. RR. 
217.—CAN 
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634 ii. Subject to lttigation— 
Conveyance valid.J—By reason of the 
erection of the Quinze Lake Dam, & the 
consequent. raising of the level of the 
water in the lake, parts of certain 


1O 





flooded. The Crown expropriated the 
right so to flood these properties in- 
cluding the one in question herein, 
which at the time of the expropriation 
belonged to V. Subsequently V. xold 
the property to H. together with V.’s 
right to recover the compensation froin 
tho Crown for all damages caused 
hin by the tlooding & expropriation. 
The Crown exhibited an information 
acknowledging liability & seeking to 
have the amount of the compensation 
fixed, & made H. deft. :—Held: the 
assignment from V. to H. was not an 
assignment of litigious se dae v. 

» a-- 


665. Add. Annolation :—Refd. Neville v. London 
*‘ Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotations :—Refd. Neville v. London 
“‘ Express ’’ Newspaper, [1919] A. C. 368; 
Ford v. Radford (1920), 36 T. L. Tt. 658. 
Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotation :—Refd. Neville v. London 
‘“* Express’? Newspaper, [1919] A. C. 368. 
Add. Annotation :—Refd. Neville v. London 
‘*‘ xpress ’’ Newspaper, [1919] A. C. 368. 
Add. Annotations :—-Refd. Neville v. T.ondon 
‘* Express’? Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Shecpbreeders’ Assocn. (1920), 36 T. L. R. 


528. 


669. 


671. 
679. 
681. 
683. 


685. Add. Annotations :—As to (1) Distd. Ford v. 
Radford (1920), 36 T. L. R. 658. Refd. 
Neville v. London ‘‘ Express ’’ Newspaper, 


[1919] A. C. 368. Generally, Refd. Wiggins v. 
Lavy (1928), 441. L. R. 721. 
Add. Annolation :—As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 


687. 
689a. 








cumstances in which a solr. may take up a 
speculative case on behalf of a poor client, 
& as to the terms on which he tnay do so.— 
er v. Lavy (1928), 44 T. L. R. 721, 
aks 

Add. Annotations :—Refd. Neville v. London 
‘‘ Express’? Newspaper, [1919] A. C. 368; 
Ford v. Radford (1920), 36 T. L. R. 658. 
Annotation :—Refd. Wild v. Simpson, [1919] 
2K. B. 544. 


692. 


695 
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695 iii. Legal Professions | Y). li. R. 8775 1 
Act, 1911 (¢. 136), s. 97.J—An agree: | 
went betweon pltf. & deft. nade under | 
the above sect., as to payment ior 
deft.’8 services as solr., was rescinded , 
on the ground that the provincial | 
statute authorising such an agreement 
was ultra wvires.—-TAYLOR tv. MACKIN- 
TOSTI, [1924]3 D.L. R. 926; 3W.W. RR 








sa. Defence 


| 
-|—Observations as to the cir- 


LB. C. R. 383.—CAN, 


PART VIII. SECT. 5, SUB-SECT. 2.—-B. 


of champerty— Actton 
mews OC based on agreement. J—W here a | 
statement of claim shows a goud cause 
of action which if established at the 


Vol. I. - Action. Cases 665——731. 


696. Add. Annolalion :—Refd. Wild v. Simpson, 
[1919] 2 K. B. 644. 


699. Add. Annotation :—As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 

702. Add. Annotation :—Refd. Wild v. Simpson, 
[1919] 2 kK. B. 544. 


707. Annotation :—Mentd. Re A Solicitor (No. 2) 
(1924), 93 1. J. K. B. 761. 


| 7i1a, —— .|—A solr. will never be permitted 
to deal with his client for the property in 
question in the cause.—DOWLIN v. ---— 
(1823), as reported in 1 L. J. O. S. Ch. 169. 


713a. —-— .}—PivrmMaAN vv. PRUDENTIAT. 
DEposiT BANK, Lrp. (1896), 13 T. L. R. 110 ; 
41 Sol. Jo. 129, C. A. 


Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’? Newspapcr, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘« Express ’’ Newspaper, [1919] A. C. 368. 


719a. —-—— Necessity of proving special damage.]-— 
NEVILLE v. LONDON ‘ Express” NEws- 
PAPER, LYp., No. 560, ante. 


. Add. Annotation :—Consd. Neville v. London 
‘* Express’? Newspaper, [1919] A. C. 368. 


. This paragraph was in effect reversed by the 
House of Lords, see NEVILLE v. LONDON 
‘* Expruss ’? NEWSPAPER, Lrp., No. 560, ante. 


. Annotation :-—Refd. Neville v. London ‘‘ Ex- 
press ’? Newspaper, [1919] A. C. 568. 

. Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
London ‘‘ Express ” Newspaper, [1910] A. C. 
oG8. 








716. 


719. 


faial will entitle the pitf to succeed, 
deft. cannot by setting up 
champertous agreement between pitt. 
& strangers to the action deprive 
pltf of his right to prosecute the action. 
The defenee of champerty & main- 
tenance 1s confined to actions on the 
echampcrtous contracts themselves. - 
DAVEY vw. TALLON (Man.), [1928| 

| W. W. It. 215.—CAN. 


AGO: affg.. (19241 1 
W.W. RR. 8595 33 


Cases 1—82a. 


12a. 
12b. 


25. 
36. 
37. 


38. 


39. 


40. 


PART I. SECT. 4, SUB-SECT. 1. 


sa. Kquitable jurisdictwon.J—M. ob- 
tained Judgment. for wages, etc., against 
4., tho owncrs having made 
default to appear. 
owners of the cargo, intervened. The 
vossel was duly seized, sold at auction 
by tho sheriff, & purchased by D. & Co., 


the 


who 


Money had bcen wired by applt. to 
discharge pltf.’s claiin, but arrived too 
late to stop the sale. 
wards tendered the balance of the 
price, which was refused on account 
of an application to set aside the sale, 
& to redeem the vessel. 

purchasing the vessel, made arrange- 
ments for noraire thereto, & at the time 
the applica 

they were negotiating for 
thoreof. 
—Held: while the Admlty. Ct. 
cised an anquestionable eae ble juris- 
diction, inusmuch as app 

to show a superior equity to those 
arising in favour of the Ae eget the 
order refusing the app 


_ EnoeisH AND Empire Dicest SUPPLEMENT. 


ADMIRALTY. 


Part |—Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 


of Justice. 


Add. Annotation :—Consd. The Fagcrnes, 
[1926] P. 185. 

-|—DORRINGTON’S CASE 
Moore, K. B. 916; 72 TB. R. 995. 


-|—MARTIN v. GREEN (1664), 1 
Keb. 730; 83 H.R. 1210. 

Citalions :—For ‘‘ THe Lorp COCHRANE” 
read ‘‘ DUNCAN v. M‘CALMONT.”’ 


Add. Annotation: — Mentd. The Regina 
d'Italia, [1925] P. 123. 

Add. Annotation :—Mentd. The Sheaf Brook, 
[1926] P. 61. 


Annotations :—For ‘‘ For full anns., see 
SHIPPING & NAVIGATION ”’ read “ Mentd. The 
Hanna (1866), LL. R. 1 A. & E. 283; General 
Steam Navigation Co. v. British & Colonial 
Navigation Co. (1869), L. R. 4 Exch. 238; 
The Warsaw, [1898] P. 127.” 


Add. Citations :-—(1862), 15 Moo. P. C. C. 

















Annotations :—For ‘‘ For full anns., see 
SHIPPING & NAVIGATION ”’ read “ Mentd. The 
Stettin (1863), Brown. & Juush. 199; The 
Hanna (1866), L. RK. 1 A. & EI. 283; General 
Steam Navigation Co. v. British & Colonial 
Steam Navigation Co. (1869), L. R. 4 Exch. 
238; The Moselle (1874), 32 L. T. 570; The 
Vesta (1882), 7 P. D. 240; The Bristol City, 
11902) P. 10; 'The Cayo Bonito, [1903] P. 203.” 
Citations :—Add after the words ‘‘on another 
point” “sub nom. THE ARGOS (CARGO Ex), 
GAUDET v. BROWN, THE [Lewsons, GEIPEL 
v. CORNFORTH.”’ 

Annotations :—For ‘‘ For full anns., see 
SHIPPING & NAVIGATION” read ‘ Mentd. 
Purkis v. Flower (1873), 48 L. J. Q. B. 33; 
Flower v. Bradley (1874), 44 L. J. Ex. 1; 
G. N. Ry. v. Swaffield (1874), L. R. 9 Exch. 
132; Gunnestad v. Price, Fullmore v. Wait 


D. & Co., the 


b 
No 
of an assault 


made the necessury deposit. 


--LOUPIDER 0. 


D. & Co. after- 
MERIS (1921 








D. & Co., on 


on was originally made, 
he sale 
The application was refused ; 


exer- 


his goods, 
t. had failed 


cation should 


| 


(1615), 





41. 


46. 
51. 
538. 
56. 


65. 


66. 


70. 


(1875), L. R. 10 Exch. 65; The Alina 
(1880), 5 Ex. D. 227; Allen v. Garbutt (1880), 
6 Q. B. D. 165, The Rona (1882), 7 P. D. 
247; R. v. Southend County Court Judge 
(1884), 138 Q. B. D. 142; The County of 
Durham, [1891] P. 1; R. v. City of London 
Court Judge, [1892] 1 Q. B. 273; The 
Theodora, [1897] P. 279; Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 k. B. 470.” 

Add. Annotations :—Refd. Ellerman Lines v. 
Grayson, [1919] 2 K. B. 514; Admiralty 
Comrs. v. 8.S. Volute, [1922] 1 A. C. 129; 
Dew v. United British S.S. Co. (1928), 98 
L. J. K. B. 883; Service v. Sundell (1929), 
45 T. lL. R. 569. 


Add. Annotation :-—Refd. 
[1926] P. 185. 


Add. Annotation :—Mentd. The 
[1924] P. 140. 


Add. Annotation :—Mentd. 
(1920), 90 L. J. P. 128. 


Add. Annotation :—Mentd. 
[1921] P. 236. 


Add. Annotations :—Mentd. The Mogileff, 
[1921] P. 236; The Ambatielos, The Cepha- 
lonia, [1923] P. 68; The Stream Fisher, [1927] 
P. 73. 


Add. Annotations :—Refd. The Llandovery 
Castle, [1920] P. 119; The Jupiter, [1924] 
P, 236. 


Add. Annotations :—Consd. The St. George, 
[1926] P. 217. Refd. The Tervaete, [1922] 
P. 259; The Colorado, [1923] P. 102; 
The Sylvan Arrow, {1923] P. 220. Mentd. 
Pocahontas Fuel Co. v. Ambatielos (1922), 
27 Com. Cas. 148; The Goulandris, [1927] 
P. 182; The Stream Fisher, [1927] P. 73. 


The Fagernes, 
Koursk, 
The Rosalind 


The Mogileff, 


82a. ——.|—TuHE TUBANTIA, No. 594a, post. 


not be interfered with.—MoBRIDE v. 
DARRELL (1920), 20 Exch. C. R. 274.— 


PART I. SECT. 5. 
sb. Action in rem—Tort committed 
master—fRecovery 
maritime lien attaches in the case 
by the captain on a 
sealnan on board ship, & an action 
in rem does not lie against the vessel 
to recover darnages due to such assault. 
HE SCHOONER CALI- 
2: 69 D. L. R. 1388; 
Exch. C. R. 331.—CAN. 
sc. .}—If 
committed within the jurisdiction of 
the ct. by the master of a ship, being 
& peregrinus, against a member of his 
crew, also a peregrinus, the ct. has 
jurisdiction to arrest the tortfeasor or 
& to try an action based 
upon the tort; but the commission 
of such a tort jis not a und for 
attaching the ship to found farisdiction 
unless the master has an interest in the 
ship.—NoLan »v. S.S. RusskL HAavER- 
SIDE, [1921] C. P. D. 136.—S. AF. 


14 


of 


sd. Master’s claim for damage» 
—dé& interest on wages in arrear— 
Whether enforceable by action in rem.)|— 
A British ship was attached to satisfy 
various creditors in rem, including the 
master of the vessel. She was subsc- 
quently sold, any liens of the creditors 
being transferred to the procecds. 
The master’s claim included da ) 
against the owners for wrongful - 
missal calculated from a date subse- 
quent to the sale:—Held: (1) the 
master was entitled to damages pari 
eae with his claim for wages, which 
© could enforce by an action in rem ; 
(2) the master was not entitled to 
claim in rem for interest upon arrear 
wager.—Re GwypDyYR CasTLE (1920), 
41 N.L. R. 231.—S. AF. 


PART I. SECT. 6, SUB-SECT. 1.—-B. (b). 


82 i. Torts committed on high seas.}— 
The Exch. Ct. of Canada in Admity. has 
jurisdiction to entertain an action 
against a ship arrested in ian 
waters for a tort committed on the high 
s0a8.—-COMMERCIAL PACIFIC CABLE Co. 





damages, }j— 


20 
a tort is 


87a. 





j|—Held: barges, fitted with rudders 
& not propelled by oars, were ‘ ships ’’ within 
M. S. Act, 1894 (c. 60), ss. 503, 742.—THE 
Hartow, [1922] P. 175; 91 L. J. P. 119; 
126 L. T. 763; 38 T. L. R. 375; 15 Asp. 
M. L. C. 498. 

Annotations :—Consd. Merchants’ Marine Insce. v. North of 
Kngland Protecting & Indemnity Assocn. (1926), 42 
T. L. R. 724. Mentd. The Alde, [1926] P. 211. 

89. Add. Annotations :—As to (1) Apld. The 
Harlow, [1922] P. 175. Distd. Merchants’ 
Marine Insce. v. North of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. R. 724. 


Add. Annotations :—Refd. The Fagernes, 
[1926] P. 185. Mentd. Johnstone v. Pedlar 
(1921), 90 L. J. P. C. 181. 


126. Add. Annotation :—Refd. 
[1926] P. 185. 


130. Add. Annotation :—Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 


130a. Yacht authorised to fly White Ensign.]—By 
the Dockyard Port of Dover Order in Council 
of June 10, 1912, Sched. 1, reg. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use the eastern entrance to the Admlty. 
Harbour between one hour after sunset & 
one hour before sunrise, without the special 
authority of the King’s Harbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
lighted at the time :—Held: the fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of Lis 


125. 


The Fagernes, 





Majesty’s ships within reg. 9.—H.M.S. 
GLATTON, [1923] P. 215; 93 L. J. P. 12; 
39 T. L. R. 690. 

131. Add. Annotations :—Apld. The Crimdon 


(1918), 35 T. IL. R. 8]. Refd. The Gagara, 
11919] P. 95; The Porto Alexandre (1919), 
89 L. J. P. 97; The Tervaete, [1922] P. 197; 
France Fenwick v. R. (1926), 43 T. L. R. 18. 


131a, —-—.]—A privately owned vessel used by a 
sovereign State for public purposes is immune 
from arrest in a collision action.—TuE 
CRIMDON (1918), 35 T. L. R. 81. 

Annotation : — Consd. Tho Porto Alexandre (1919), 89 

L. J. P. 97. 

134. Add. Annolation :-—Refd. Pyman S.S. Co. v. 

Admiralty Comrs., [1919] 1 K. B. 49. 


185. Add. Annotation :—Refd. The Tervaete, 
[1922] P. 197. 
140. Add. Annotations :—Apld. The Orimdon, 


(1918), 35 T. L. It. 813; The Gagara, [1919] 
P. 95. Folld. The Porto Alexandre, [1920] 
Pp. 80. Apld. The Tervaete, [1922] P. 259. 
Cansd. Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816. Refd. Duff Development 
Co. v. Kelantan Government, [1923] 1 Ch. 
385; The Jupiter (1923), 93 lL. J. P. 156; 
The Sylvan Arrow, [1923] P. 220; Le 
Bjornstad & Ouse Shipping Co., [1924] 2 
K. B. 673; Duff Development Co. v. Kelan- 


©. THE PRINCE ALBERT (B.C.), [1926] 
4D. L. R. 543; [1926] 3 W. W. RB. 
309.—CAN. 
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ef. Vessel built for show.)—A vessel 
built for show & not for transporta- 


tion is a “ship ” within admlity. law 
& is subject to scizure for towage.— 
NEVILLE CANNERIES, LTD. v. SANTA 
Maria (1917), 16 Exch. C. R. 481; 36 
. L. R. 619 —CAN. 
sg. Conservatory attachment of barge— 


Concurrent jurisdictions of Supertor 
Court & Admiralty Court.}--GIRARD 1. 
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tan Government, [1924] A. C. 797; The 
Jupiter (No. 3) (1927), 187 L. T. 338; Engelke 
v. Musmann, [1928] A. C. 433. Mentd. 
Re Suarez, Suarez v. Suarez, [1918] 1 Ch. 
176; <Aksionairnoye Obschestvo A. ‘ 
Luther v. Sagor, [1921] 3 K. B. 532; The 
Edna, [1921] 1 A. C. 735; The Mogileff 
(No. 2), [1922] P. 122. 


Add. Annotations :—Refd. The Crimdon 
(1918), 35 T. L. R. 813; The Porto Alexandre 
(1919), 89 I. J. P. 97. 


141a. ——-.]—THE Crimpon, No. 13la, ante. 


141b. Government not formally recognised.| 
—Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs in rem 
claiming possession of the vessels, which 
had becn requisitioned or sequestered by the 
Provisional Govt. of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt. entered appearances under 
protest, & motions were sct down to set 
aside tho writs & all subsequent proceedings 
on the grounds (infer alia) that the vessels 
were in the service of the Provisional Govt. 
& therefore immune from arrest; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as tu the 
status of the Provisional Govt. of Northern 
Russia, & was informed by the Seeretary of 
State for Foreign Affairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt. in the opposition which 
that Govt. was making to the forces of the 
Russian Sovict Govt., the Provisional Govt. 
had not been ‘‘ formally recognised either by 
U.M. Govt. or by the Allied Powers as the 
Govt. of a sovereign independent State :— 
Held: (1) although under the control of an 
official of the Provisional Govt. the vessels 
were not in the possession or service of the 
Govt. ; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between forcigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct.—THE ANNETTE, THE Doka, 
[1919] P. 105; 88 L. J. P. 107; 35T. L. R 
288. 

Annotations :—As tv (2) Reid. Tho Jupiter, [1924] P. 236; 
The Jupitor (No. 2), [L925] P. 69. Generally, Mentd 
Aksionairnoye Obschestvo A. M. Luther v. Sagor, [1921] 
1K. B. 456; Duff Development Co. v. Kelantan Govern- 
ment, [1924] A. C. 797. 

141¢. Trading.|—A vessel owned or requisi- 

tioned by a sovereign independent State & 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals.— 
THE Porto ALEXANDRE, [1920] I. 30; 89 


141. 








GAnEPY (1916), Q. RK. 49 5S. C. 284.—- 
CAN. 
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141i. Ship requisitioned by foreign 
Government.}—ilcld: not Hable to 
arrest. —THE KvLo, [1918] 2 I. h. 
78.—IR. 


Cases 141c—147a. 


L. J.P. 97; 122 1. T. 661; 36 T. L. R. 66; 


15 Asp. M.L. C.1, C. A. 
Annotations :—Refd. The Tervaete, [1922] P. 259: Com- 
mania Merrantil Argentina v. United Stutes Shipping 

oard (1924), 93 L. J. K. B. 816. 


141d. 





—While under, requisition by, & 
manned & operated by, the United States 
Govt., defts.’ steamship was in collision with 
& did damage to pltfs.’ steamship. After 
the vessel had been released from requisition 
pitfs. commenced an action in rem for their 
collision damage. In that action defts. 
pleaded (inter alia) that ‘‘ at the time when 
the collision is alleged to have taken place 
the Sylvan Arrow was under requisition by & 
under the sole control & management of the 
Govt. of the United States & was being 
navigated by persons who were the servants 
of the Govt. & for whose negligence defts. 
were & are In no wise responsible. . . . Defts. 
say that. the action is not maintainable in 
rem by reason of the facts set out’ above. 
Qn the hearing of this question as a pre- 
liminary point of law:—AHeld: defts. had 
surrendered their vessel to the United States 
Govt. under compulsion ; in no sense could 
it be said that the muster & crew derived 
their authority from delts., & in the circum- 
stauces no maritime lien attached to the 
vessel] by reason of the collision, & her 
owners were not, cither through their vessel 
or otherwise, liable to pltts—THE SyLvAN 
ARROW, [1923] P. 220; 92 L. J. P.1193 180 
ie 167; 39'T. L. R. 655 5 16 Asp. M. L. C. 


Add. Annotalions :-—Refd. The Porto Alex- 
andre (1919), 389 I. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 92 L. J. K. B. 816. Mentd. 
Aksionairnoye Obschestvo A. M. Luther v. 
Sagor, [1021] 1 K. 13. 456 : Duff Development 
Co. v. Kelantan Governinent, [1923] 1 Ch. 
385; Dull Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


142a. —-— ——.J—THNE Porro ALEXANDKE, No. 
14}c, ante. 


142. 


142b. ----.]—On a motion to set aside a writ a 
rem claiming possession of a vessel in the 
possession of the Esthonian Govt. the ct. 
invited the assistance of the Forcign Office 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
Ollice stated that His Majesty’s Govt. had, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de faclo 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. :—Held: to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Ksthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts.; & the writ 
& all subsequent procecdings must be set 
aside.—THE GAGARA, [1919] P. 95; 88 
L. J. P. 101; 122 L. T. 498: 35 1. I. TR. 


142i. Vessel of forcin Sovercugn— 
Tradiny.}—The I. was the property of 
the Govt. of Indo-China, a French 
possession, administered by a Governor- 
General for & in the namwne of the 
Krenech Repubhe. Her officers & crew 
were in the service & pay of that 
Govt., & at the time of the accident 


of the Govt. of 


she was on a voyage in the interest 
ndo-China :—Zfeld ; 
the J. could not be lawfully arrested. 
Semble: a sovereign State cannot be t 
impleaded indirectly by proceedings 
un rem against its property. 
Immunity from arrest of a foreign CAN. 


ENGLISH AND EmpIRE Dicest SUPPLEMENT. 


259; 63 Sol. Jo. 301; 14 Asp. M. L. C. 
547; C. A 


Annotations :—Folld. The Jupiter, [1924] P. 236. _Refd. The 
Aunctte, The Dora, [1919] P. 105. Mentd. Duff Develop- 
ment Co. v. Kelantan Government, [1923} 1 Ch. 385; 
Duff Development Co. ». Kelantan Government, [1924] 
A. C. 797; Musmann v. Iengelke (1927), 96 L. J. K. B. 821. 

142c. Subsequent sale to private owner.|— 

Damage occasioned by collision with a foreign 
state-owned vessel does not imposc a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem.— 
Tur TERVAETE, [1922] P. 259; 91 1, J. P. 
213; 128 L. T. 176; 38 T. L. R. 88; 67 
Sol. Jo. 98; 16 Asp. M. L. C. 48, C. A. 

Annotations :—-Refd. The Colorado, [1923] P. 102; The 
Meandros, [1925] P. 61; The Stream Fisher, [1927] P. 75. 
Mentd. The Goulandris, [1927] P. 182. 

142d. .|—Pltfs., a foreign co., issued a writ 

7. rem claiming possession of the steamship 
J. The writ was directed against ‘‘ the 
steamship J. & all persons claiming any right 
or interest in the said steamship.’’ The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State :—Held: the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside.-—TuE JUPITER, [1924] 
P. 236; 93 1. J. P. 156; 1382 L. T. 624; 
40 I. L. R. 815: 16 Asp. M. L. C. 447, C. A. 


Add. Annotations : — Gencrally, Mentd. The 
Porto Alexandre (1919), 89 L. J. P. 97; 
Aksionairnoye Obschestvo A. M. Luther v. 
Sagor, [1921] 1 K. B. 456; Duff Development 
Co. v. Kelantan Government, [1923] 1 Ch. 
385; Compania Mercantil Argentina v. United 
States Shipping Board (1924), 93 L. J. K. B. 
$16; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


143a. Vessel alleged to belong to foreign Govern- 








143. 





ment under decree of nationalisation.]|—THE 
JUPITER (No. 2), No. 171la, post. 
147. Add. Annotations :—As to (1) Apld. The 


Meandros, [1925] P. 61. Generally, Mentd. 
Pyman S.S. Co. v. Admiralty Comrs., [1919] 
1K. B. 49. 

Owners liable though possession of 
vessel transferred—Ship requisitioned.]— A 
Greek steamship owned by defts., a Greek 
co., was requisitioned by the Greek Govt. 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., & the master & creW censed 
to be eniployed by defts. & were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, & was saved 
from possible total ioss by the services of 





147a. 


atate-owned ship is not affected by 
the vessel being used for trading 

urposes & as & cargo carrier, nor does 
matter how the vessel is being 
employed.—LBrown, JR. v. 8.8. INDO- 


Thut CHINE (1921), 2L Exch. C. R. 415 — 


16 


170a. 


171. 


171a. 


218. 


pltfis.’ salvage ship. After the vessel had 
been returned to her owners she was arrested 
by pitfs. in an action in rem :—Held: the 
terms of requisition did not dispossess detts. 
of their property in the vessel; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt.; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., & defts. were liable to 


Vol. 1—Admiralty. Cases 147a—277. 


ltfs. for salvage.—THr MEANDROS, [1926] 
61; 941L. J. P. 37; 182 L. T. 750; 41 
T. L. R. 236; 16 Asp. M. L. C. 476. 


Ayaan :—Refd. France Fenwick rv. R., [1927] 1 K. B. 


149. 


150. 


Add. Annolations :—-As to (1) & (2) Apld. The 
Meandros, [1925] P. 61. Generally, Mentd. 
Pee aa Co. v. Admiralty Comrs., [1919] 


Add. Annotation :—Refd. The Sylvan Arrow, 
[1923] P. 220. 


Part Il—- Jurisdiction in Particular Cases. 


170. Add Annotation : —Refd. Ths Annette, The 
Dora, [1919] P. 105. 





——.J—Tne ANNETTE, Tik Dora, 
No. 141b, ante. 

Add. Annotalion :—Refd. The Annette, The 
Dora, [1919] P. 105. 


——.]—By a contract of sale made in 
London, an English co. on behalf of the 
Soviet Govt. purported to. sell the J. to 
defts., an Italianco. The vessel had belonged 
to a Russian co., but the Soviet Govt. 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
“the J.,’’ claiming possession. The Italian 
co. entercd an appearance & moved to set 
aside the writ :—Held: (1) there is no estab- 
lished rule that the Admlty. Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt. directly or 
indirectly ; (8) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial; (4) the 
motion to set aside the writ failed.—THK 
JUPITER (No. 2), [1925] P. 69; 94 L. J. P. 
59; 183 L. T. 85; 16 Asp. M. L.C. 491, C.A, 
Add. Annotation :—Refd. The Annette, The 
Dora, [1919] P. 105. 





248a. ——-.|—(1) The Admlty. Ct. has jurisdiction, 


PART II. SECT. 1, SUB-SECT. 2. 
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has been diet dea seized by her 
crew the ct. wil 

deliver possession of it to 
upon ad Naas Serta aia sd GREAT 
EASTERN Y. , 

(1018), 21 Exch. C. R.169; 27 B.C. R. 


under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action in rem cannot sct up defences which 


i. Wrongdver.J—Where a_ ship 


order the marshal to 
the owner 


| ™ 
Cort TBe Cero reloased on ball. 


254. 


254a. 


262. 
267. 
269. 
276. 


277. 


PART II. SECT. 3, SUB-SECT. 2.—A. 

250i. Admirulty Court Act, 
(c. 10)—-Mortgage regstered abroad. |— 
Action in rem, to recover the balance 
due on a deed of mtge., executed at 
Buffalo & registered there according 
to the law & regulations of the State of 
Now York. Tho ship was arrested & 
Deft. moved for au 
order to set aside the writ of sum- 


the owners of the ship could not have set 
up had they appeared & defended.—THE 
BYZANTION (1922), 127 L. TT. 7563 38 
T. 0. R. 744; 16 Asp. M. 1. C. 19. 


Add. Annotation:—As to (2) Consd. The 
Lord Strathcona, [1925] VP. 143. 


Right of charterer—To dispute validity 
of miortgage.|—Pltfs. were mtgeces. of a 
vessel which had been chartered by her 
owners, the mtgors., for’a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rem against the shipowners, claiming 
judgment for the validity of the mtges. & an 
order, for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
é& ordering her sale. ‘Thereupon the char- 
terers intervened & claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid :—Held: the interveners had no 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party.—THE LORD STRATHCONA, [1925] P. 
148; 951. 3.2.5; 183 L. T.765; 41 T. LR. 
638; 69 Sol. Jo. 762; 16 Asp. M. L. C. 536. 
Add. Annolation :—Refd. The St. George, 
[1926] P. 217. 

Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 

Add. Annotation :—Consd. The St. George, 
[1926] P. 217. 

Add. Annotation :~=Refd. The James W. 
Elwell, [1921] P. 351. 

Add. Annotation :—Refd. The St. 
[1926] P. 217. 








George, 


which amendmont was in substance 
an allegation that deft. uudertook to 
have the ship placed unde: Canadian 
register & to mtge. the ship, which he 
failed to do. The ship was not under 
arrest or seizure at the titne of the 
institution of the actlon :—Held: 
(ix the ct. was without jurisdiction 
to entertain tho claim ; (2) the amend- 
ment could not be allowed.—-IINNIGAN 


1861 


400; [1919] 1 W. W. R. 947.— Sos ir aarp Soro maar errant 
mons, etc., for want of jurisdiction. : , 
si On the heating F. moved to amend, ©: R. 180.—CAN. 
J.8. 17 


Cases 278—347. 


278. 
279. 
288. 
284. 
286. 
288. 
289. 


291. 


300. 
304. 


315. 


Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 

Add. Annotations :—Mentd. The Russland. 
[1924] P.55; The Stream Fisher, [1927] P. 73. 
Add. Annotation :—Refd. The James W. | 
Elwell, [1921] P. 351. 

Add. Annotation :—Generally, Mentd. 
James W. Elwell, [1921] P. 351. 

‘Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 
Add. Annotation :—Refd. 
Elwell, [1921] P. 351. 
Add. Annotation :—Refd. The St. George, 
[1926] P. 217. 

Add. Annotations :—Generally, Refd. The 
St. George, [1926] P.217. Mentd. The James 
W. Elwell, [1921] P. 351. 

Add. Annotation :—-Refd. The St. George, 
[1926] P. 217. 

Add. Citation :—166 E. R. 973; on appeal 
(1851), 8 Moo. P. C. C. 459, P. C. 


Add. Annotations :--Folld. The Hamburg 
(1864), 2 Moo. P. C. O. N. 8S. 289. Consd. 
The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (otherwise Lliza Cornish) 
(1853), 1 Hoc. & Ad. 36; The Rajah of 
Cochin (1859). Sw. 473; Lloyd v. Guibert 
(1865), lL. R. 1 Q. B. 115; The St. George, 
[1926] P. 217. Mentd. Sieveking v. Maas 
(1856), 27 L. T. O. S. 264 ; Sultan (Cargo Ex.) 
(1859), Sw. 504; The Lizzie (1868), L. R. 2 
A. & Hi. 254; Australasian Steam oie ge 
Co. v. Morse (1872), 8 Moo. P. C. 

482; Acatos v. Burns (1878), 3 Ex. D. 282. 
Add. Annotations :—Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. Hy oe Matthey v. Curling, [1922] 
2 A. C. 180. 


The 


The James W. 








329. 
331. 


333. 
334. 
335. 
336. 


337. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


had repaired. It appeared from the state- 
ment of claim that 7 e ship was registered 
in an English port. No appearance was 
entered :—Held: it not bemg shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act.—TH® MAGGIE 
[ (1922), 128 L. T. 480; 16 Asp. M. L. C. 
117. 
Add. Annotation :—Refd. Pocahontas Fuel Co. 
v. Ambatielos (1922), 27 Com. Cas. 148. 
Add. Annotations :—Refd. The Mogileff, 
{[1921] P. 236. Mentd. Pocahontas Fuel Co. 
v. Ambatielos (1922), 27 Com. Cas. 148. 
Add. Annotation :—Mentd. The Mogileff, 
[1921] P. 236. 
ade ical :—Refd. The Mogileff, [1921] 
. 236. 


Add. Annotation :—Refd. The Mogileff, [1921] 
P. 236. 


Add. Citation: — sub nom. THE WEST 
FRIESLAND, Sw. 456, P. C. 

Add. Annotations :—Refd. Laws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 356; 
Northcote v. Henrich Bjorn, The Henrich 
Bjorn (1886), 11 ABP Cas. 270 ; The Mogileff, 
[1921] P. 236. entd. The Riga (1872), 
L. R. 8 A. & BH. 516; The Stream Fisher, 
[1927] P. 73. 


Add. Annotation: ——As to (5) Refd. The 
Mogileff, [1921] P. 236. 





338. sara aad :—Refd. The Mogileff, [1921] 
| : 3 
838a. —— ——.]—THE MoGILeEFfr, No. 352c, 
post. 
843. Add. Annotations :—Refd. The Mogileff, 


[1921] P. 286; The Ambatielos, The Cepha- 
Add. Annotation :—Refd. The Colorado, [1923] 
Add. Annotation :—Consd. The British Trade, 


822. Add. Annotations :—Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. lonia, [1923] P. 68. 
Mentd. The Mogileff, [1921] P. 286. 846. 
328a. Default of appearance.]—A firm P. 102. 
of ship re saree commenced an action in 847. 
rem against the owners of a vessel which they [1924] P. 104. 


PART II. SECT. 5, SUB-SECT. 1.—A. 4 D. 


L. R. 1201; 





[1923] Exch. 


C. Held: the ct. had no jurisdiction to 








327ia. —— ./-A vessel was 39; 31B.C. R. 443; [1923]1 W. W. iv ene the claim.—CIz prs Bor 
seized by a mntgee. when it was being 76. —CAN. ORD v. S.S. St. Louis (1920), 
repaired by pltf. in pitf.’s yard. Pitf. 327 iv. ** Building’ any ship.) 20 Exon Cc. R. “332. —OCA 
brought action in the Admity. Ct. —LERIKSEN BrRoTurRS v. THE MAPLE ee Shi ee arrest.|— 
claiming a lien for repairs done at the L&arF, No. 327 ili., ante.—CAN. ii PACIFICO v. INSLOW MARINE 


tiine the vessel was in possession & 
ropairs Be ed executed on her last 
trip: the ct. had no juris- 
diction to ontertain the action, as the 
vessel was not ‘‘ under arrost ” at the 
time the writ was issued. Prt at ae a 
THE SEA FOAM Or oe 

30 B. 98 vigns) oe 


750; 
W. R. 1181. ©. AN 


Ww. 

327 i b. 
v. WINSLOW MARINE away 
SHIPBUILDING Co., [1925] 2 D. L. R. 
162; [1925] Exch. CG R. 323; affy. 
S. CG. sub nom. WINSLOW MARINE Ry. 
& SHIPBUIL DING aat v. THE PACIFICO, 





}—Tae 7 aormiee 





eae }20D ae iy ere MERCY 
. KR. 90; 98404 34 
B. C. hk. ames 


327 i STACK v. THE 
BARGE “LEOPOLD (1919), 18 Exch. C. R. 
325.—CAN. 

$27 iii. ——.J—Held: work 
done in making alterations in & addi- 
tion to the pilot-house, rig, spars, sails, 
tanks, otc., of a gasoline boat necessi- 
tated by her intended new employ: 
ment in outside waters, was for the 
‘* building "’ or ‘‘ equipping ”’ of a ship 
within 8s. 4 of the nuove ok. — ERIKSEN 
BROTHERS v. THk MAPLE LEAF, (1923] 


mee nee 








329 ii. —— Ship on colonial 
register— Actual owner foreigner.}—The 
C. was registered at Vancouver, B.C., 
& was owned by a co., having its head 
office at the same port. The co. was 
preccel y A., who was domiciled in 

an Francisco, U.S.A., being the owner 
of 995 shares of a total of 1,000 shares, 
capital stock of the co. In an action 
for the price of necessaries :—Held : 
as the home port of the C. was really 
San Francisco where the true owner 
was domiciled, she was a foreign 
vessel, & the ct. had Se aaoT — 
HALEY 0. S.S. Comox, P20) 3 
toa R. 325; 20 Exch. C. 6.— 








a i. -J)— Pitf. claimed 
$1. 562.99 for work done & materials 
furnished for the S. while at Amos, 
P.Q. The vessel was arrested, & J., 
of Amos, who had an interest therein 
under an agreement to purchase, filed 
an appearance under cone The 
vessel was Tog istered at the Port of 
Montreal, & the date of institution 
of the action % the registered owner was 
S., of Smiths Falls, Ont. The vessel 
was not under arrest of the ct. at the 
time of the institution of the cause :-— 


18 


rare | & SHIPBUILDING Co., aoe 
L. R. he ‘ yoo Exch. C. R. 3 





aff, [192 4] 2D awe (ieee) 
S30, * a B. C. i. 1.—CA N 
a ili. RR Sh the ship 


not being a foreign vessel & its owner 
being domictlod in beaean the ct. had 
no jurisdiction on a claim or neces- 
saries.— PITTSBURG COAL Co. 8. 

oa {1926] Wxch. C. R. "24.— 


PART II. SECT. 5, SUB-SECT. 1.—B. 


8431. No maritime lien.]—A claim 
for the supply of necessaries to a ship 
does not cout s eee lien 
thereon.—OlE uU NORD ». 
S.S. St. Louis vreeoy 20 Exch. C. R. 
232.—CAN. 

by 


348 i. Maritime en ee 
eee law—W hether in 
Court of Canada. }—P ITTS- 
AL Co. v. 8.8. BELOHERS, (1926) 
Exch. C. R. 24.—OAN. 


348 a .}—STR 
HILL Wal Ww. VODoEe 
11936) 4 D. L. R. f. 801.-—CA. 


AND- 
Co., 


352. ary Faia :—Refd. The Mogileff, [1921] 


352a. emacs 





—~—.|—The agent for a foreign 


ship, being also part owner, may recover 
against the ship for necessaries supplied.— 
THE WEsT FRIESLAND (1859), Sw. 454; 5 Jur. 


N. S. 658; 
(1860), Sw. 456, P. C. 


166 EB. R. 1213; 


on appeal 


Annotations :—-Apld. The Underwriter (1868), 25 L. T. 279. 
Consd._ Laws v. Smith, The Rio Tinto (1884), 9 App. Cas. 


356. Dbt 
Bjorn (1886), 11. App. Cas. 270. 

{1921} P. 236. Refd. The Riga (18 
516; The El Salto (1908), 25 'T. L. 


d. Northcote v. The Henrich 


jorn, The Henrich 
Consd. The Mogileff, 
A. & Ki. 
99; Foong Tai v. 


puctaeisten {1908} A. C. 458; The Stream Fisher, [1927] 


352b. —-— —-—.]—A person who has made ad- 


vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 

An agent may sue for necessaries supplied 
under Admlty. Ct. Act, 1861 (c. 10), «. 5, & 
does not lose his right so to sue by giving 
credit in the account furnished to his principal 
for sums received.—Foona Tat & Co. v. 
BUCHIIEISTER & Co., [1908] A. C. 458; 78 
L.J.P.0.31; 99 L. T. 526; 11 Asp. M. L, C. 
122,.P. C. 


357. 


Cases 352— 449. 
The 


Vol. 1—Admiralty. 


Add. Annotation :-—Mentd. 


Mogileff, 
[1921] P. 236. 


368a. Wrongful dismissal.]—-(1) A shipmaster or 


scaman suing under Admity. Ct. Act, 1861 
(c. 10), on a special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought undcr the 
ancient jurisdiction of the High Ct. of 
Admlty. 

(2) Semble: the maritime lien which a 
seaman suing under the ordinary mariner’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service.—THr BRITISH TRADE, 
{1924] P. 104; 98 L. J. P. 33; 180 L. T. 
827; 40 T. L. R. 292; 16 Asp. M. L. CO. 296. 


398. Add. Annotation :-—Refd. Ex p. Guinness, 


401. 


415. 


417a. ——-.|—-THE British TRADE, 


429. 


Ex p. Murray (1926), 42 T. L. R. 766. 

Add. Annotation :—Refd. The British Trade, 
[1924] P. 104. 

Add. Annotation :—Refd. The British Trade, 
[1924] P. 104. 

No. 368a, 
ante. 

Add. Annotation :—Refd. The Ambatielos; 
The Cephalonia, [1923] P. 68. 


#ationg :——Consd. The Mogileff, [1921] P. 236. 


Salto (1908), 25 T. L. R. 99. 





Refd. E) | 


430. Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


352¢e. ——.J— Prim facie, persons who have 
advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem; &, 
although it may be inferred from the course 
of business between the principal & agent 
that the agent has agreed to look to the per- 
sonal liability of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowncrs’ regular agents does not 
deprive them of their rights in rem under 
Admity. Ct. Acts, 1840 (c. 65), & 1861] (c. 10). 
The test to apply in each case is whether at 
the date of the suit pltf. could maintain an 
independent action in assumpsit in the 
subject-matter of the claim.—THE MOGILEFF, 
[1921] P. 236; 90 L. J. P. 329; 37 T. L. R. 
549; 65 Sol. Jo. 581. . 


430a. ——- Pilotage Act, 1913 (c. $1), s. 49.]—-The 


433. Add. Annotation :—Refd. 


435. 


437. 


Annotation :—Retd. Pocahontas Fuel Co. v. Ambatielos | 449. 


(1922), 27 Com. Cas. 148. 


848 iii, ——- - — ——.]}-—RBAKER, 
CARVER & MorRELL INO. v. ASTORIA, 
(1927] 4 D. L. RR. 1022.—CAN. 


PART II. SECT. 5, SUB-SECT. 2. 

8571. Action by default—Proof of 
cluim—Right to proceed ex parte.j— 
PAUL v. THE AMY TURNER, [1922] 
V.L. R. 749.—AUS. 


PART II. SECT. 6. 
858i. Hertent of jurisdiction—-7 

performed in connection with repairs 
Not at owner’s special request. |— 
Towage performed in connection witb 
repairs, not at the owner’s special 
request, is not within the purview of 
‘** claims & demands for services in the 
nature of towage’’ within Admlty. 
Ot. Act, 1840 (c. 65), gs. 6, a8 would 
give the ct. jurisdiction over the 
claim ; neither a claim for towage nor 
for necessaries is the subject of a 
maritime lien.—STackK v. THE BARGE 
LEOPOLD (1919), 18 Exch. C. R. 325. 
—CAN 


PART II. SECT. 7, SUB-SECT. 1.—C. 
386 ii. ——— Claim by master for 


Iligh Ct. of Admlty. & its successor, the 
present Admlty. Div. of the High Ct., have 
always had jurisdiction to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect.. of taking proceedings in a ct. of sum- 
mary jurisdiction. Qu.: whether there is a 
maritime licn in respect: of pilotage ducs.— 
THe AMBATIELOS, ''HE CrEPIALONIA, [1923] 
P. 68; 921. J. P. 45; 128 L. T. 699; 39 
T. L. R. 183; 16 Asp. M. lL. C. 120. 

The Ambatielos, 
The Cephalonia, [1923] P. 68. 

Add, Annotation :—Refd. J¢x p. Guinness, 
Ex p. Murray (10926), 42 T. L. R. 766. 

Add. Annotation :—Refd. kx p. Guinness, 
Kx p. Murray (1926). 42 T. L. R. 766. 


Add. Annotation :—-Refd. The Stream Fisher, 
[1927] P. 73. 


wages & dumayes—Payable pari passu.)} 
—A British ship was attached to 
satisf various creditors tm “rem 
inclu the master of the vessel. 
She was subsequently sold, any lions 
of the creditors being transferred to 
the roceeds. The master’s claim 
included damages against the owners 
for wrongful dismissal calculated from 
a date subscquent to the sale :—ZJfeld : 
the master was entitled to damages 
part passu with his claim for wages, 
which he could enforce by an action 
in rem.—Re GwyDYR CASTLE (1920), 
41 N. L. BR. 231.—S. AF. 


PART II. SECT. 7, SUB-SECT. 2.— 
A (b) 


sk. Shipping Act, 1906, se. 191-—- 
Limits of jurisdiction.)— A scaman 
aued for $134:—Held : this being under 
$200, the action must be dismissed 
under the above sect., with costs.— 
Ostrom wv. Tur Mryako, [1924] 2 
D. L. R. 200; [1924] Exch. C. R. 96; 1 
W. W. R. 1098; 34 B. C. R. 4.—CAN., 


PART II. SECT. 7, SUB-SECT. 2.—B. 
sl. Assignee of wages. }—The maritime 


19 


i3: affy., [1923] Exch C. Kh. 
CAN 


lien attaching to a seaman’s wages 
is personal to the seaman & not trans- 
ferable.—MoOCULLOUGH v. THE SAMUEL 
MARSHALL, KLIASOPH v. STERL Co. or 
OAN. (QUE.), [1924] Exch. C. ht. 53; 
affg., [1923] Exch. C. R. 110.—CAN. 


sm. Person not having signed articles 
— Nor having lived on board.)— 
Hleld;: claimant not having sigued the 
ship’s articles, not having livod on 
board, & the sum sued for not having 
beon earned on board, he was not a 
seaman.—McCULLOUGL v. THK SAMUEL 
MARSHALL, KLIASOPH v. STEEL Co. 
OF CAN. (QUK.), [1924] Exch. ae R 


sn. Person voluntarily PAU Oe, wages. 
—No one voluntanly paying tho 
wages of one or more of the crow 
can claim a licn against the ship for 
the amount so paid.—McCuLLovan v. 
Tye SAMURL MARSHALL, ELIASOPH 
». STEEL Co. OF CAN. (QUE.), [1924] 
Kixch. CG. R. 53: affg.,{1923] Rxeh. C. RB. 
110.—CAN. 


Cases 459-——541la. 


459. 
460. 
469. 
470. 
471. 


483. 


489. 


490. 
491. 
494. 


504, 
508. 
510. 
511. 
516. 
518. 


518a. 


Add. Annotation :—As to (1) Consd. The 
Colorado, [1923] P. 102. 

Add. Annotation :—As to (1) Refd. The 
Colorado, [1923] P. 102. 

Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1920] A. ©. 956. 

Add. Annotation :—Refd. The Sylvan Arrow, 
[1923] P. 220. 

Add. Annotation :—-Refd. The Sylvan Arrow, 
[1923] P. 220. 

Add. Annotations :—Consd. The Rosalind 
(1920), 90 L. J. P. 126; The Joannis Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 
v. Shipping Controller, [1922] 1 K. B. 127; 
G.N. Ry. v. L. KE. P. Transport & Depository, 
[1922] of K. B. 742; The Zelo, [1922] P. 9. 
Mentd. Mersey Docks & Harbour Board v. 
Hay, [1923] A. C. 345. 

Add. Annotations :—Consd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345. 
Refd. The Stream Fisher, [1927] P. 73. 

Add. Annotation :—Generally, Refd. The Car]- 
garth, The Otarama, [1927] P. 93. 

Add. Annotation : -—Refd. Gg. W. Ry. v. S.S. 
Mostyn, [1928] A. C. 57. 


Add. Aumolalions : noe The Sylvan Arrow, 

[1923] P. 220. Mentd. The Penrith Castle, 5939, —— 
[1918] P. 142. 

Add. Annotation :—Refd. The Tervaete, 528. 


[1922] P. 259. 

Add. Annotation :—Mentd. Mersey Docks & 
lJarbour Board v. Hay, [1923] A. C. 345. 
Add. Annotation :-——As to (2) Apld. The 
Goulandris, [1927] P. 182. - 

Add. Annotation :—Mentd. Gore-Booth 
Manchester (Bp.), (1920]2 K. B. 412. 
Add. Annotation :-—Mentd. Gore-Booth v. 
Manchester (Bp.), [1920] 2 K. B. 412. 

Add. Annotations :—Refd. McColl v. Canadian 
Pacific Ry., [1923] A. C. 126; The Moliére 
(1924), 41 T. L. R. 154. Mentd. Parry v. 
Harding, [1925] 1 K. B. 111. 


-|—In a collision between 
Swedish & British steamships, for which both 
ships were held to blame, a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to recover from 
the owners of the British vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal :—Held: the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admity. rules as to division of loss had 
no application to such a claim, & sect. 3 of 


Vv. 
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that Act, which provided for contribution 
between the owners of wrongdong vessels in 
respect of (inter alia) damages for loss of life 
or personal injuries, only applied to damages 
recoverable by action, & not to claims for 
compensation arising out of some statute & 
independently of fault on the part of the 
shipowner.—THE MOLIERE, [1925] P. 27; 04 
L. J. P. 23; 1382 L. T. 733; 41 T. LR. 154; 
J6 Asp. M. L. C. 470. 


| 518b. Application of Maritime Conventions Act, 


519. 


521. 


523. 


536. 


541. 


541a. 


1911 (ce. 57).J}—-TH& MOLIERE, No. 518a, ante. 


Add. Annotations :—As to (1) Refd. The 
Koursk, [1924] P. 140. As to (2) Refd. The 
Moliére (1924), 41 T. L. R. 154. Generally, 
Refd. The Vectis, [1929] P. 204. Mentd. 
Klerman Lines v. Grayson. [1919] 2 K. B. 
514; Weld-Blundell v. Stephens, [1920] 
A. ©. 956; Anchor Line v. Dundee Harbour 
Trustees, Ellerman Lines v. Same, Thomson, 
Shepherd v. Same (1922), 38 T. T.. KR. 299. 


Add. Citation :—[1909} P. 176. 
Add. Annolation:—As to (2) Refd. The 
Moliére (1924), 41 T. lL. R. 154. 
Add. Annotation:—As to (2) Refd. The 


Moliére (1924), 41 T. L. R. 154. 
-.|—THE MOLIERE, No. 518a, ante. 


Add. Annotation :—Refd. The Sheaf Brook, 
[1926] P. 61. 

Add. Annotations :—Generally, Refd. Ireland 
v. Southdown S.S. Co. (1926), 1386 L. T. 412; 
Lewis v. Dreyfus (1926), 31 Com. Cas. 239. 
Mentd. Michalinos v. Dreyfus (1924), 131 
L. T. 177; Van Nievelt Goudrian, Stoom- 
vaart Maatschappij v. Forslind (1925), 133 
L. T. 457. 

Add. Annotation :—Mentd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 


Se eeteemmeetameemases ailiimnnscmemaseenedl 





Indorsee of document ac- 
knowledging receipt of goods for shipment as 
A document whereby the receipt ot goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (ec 111), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at 8S. to the shippers’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Resps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pitts. claimed 
as consignees or indorsees of bills of lading 








al 


PART II. SECT. 7, SUB-SECT. 3.—A ship. to oett . moved o gilismies for country | of the dN ii exch Ce 
eas efec u the affidav 6 consu v. FORT MORGAN xch.C 

Phe GUO aot lat ica a Gina. “Mllod:s Protest against the action being 165; 49 D. L. R. 123.—CA 

as to wages arising out of a contract lowed to proceed :—Held: (1) the 


protest of the American consul] did not 


PART II. SECT. 8, SUB-SECT. 2.—A. 


made abroad between the master of 
a foreign ship & the members of his 
crew.—NOLAN »v. S.S. RUSSEL HAVER- 
SIDE, {1921} C. P. D. 136.—S. AF. 


454 vi. ——.J—A soaman 
who had signed on an American ship 
instituted an action in nenee against 
the ship for wages. No notice of the 
institution of the action was given by 
him to the United States consul, & 
the affidavit to lead to warrant omitted 
to state the national character of the 








deprive the ct. of its jurisdiction ; 
(2) the ct., in proper circumstances, 
might exerciso its discretion to decline 
to proceed with such an action.— 
IROULEAU v. S.S. ALEDO, [1923] Exch. 
C. R. 10.—CAN. 


PART II. SECT. 7, SUB-SECT. 3.—B, 


458i. Conflict of eee eaion 
of law of litigants’ country.}—Admlty. 
Ct. Act, 1861 (c. 10), 8s. 10, permits the 
application by the ct. of the law of the 


20 








512 v. .J—Pitf., a seaman, 
brought an action uw rem for damages 
against a barge for bodity injuries 
sustained by him an accident 
alleged to have been occasioned by 
negligence tor which the ship was 
liable :—Held: the damage done was 
not “ by ”’ the barge, but ‘ of *’ the 
barge, & was not such dainage as gave 

piltf. a remedy in rem.—MOULVEY v. 
THE BarRGE NEOSHO (1919), 19 Exch, 
C. 1; 47 D. L. R. 437.—CAN. 


Annotation :—-.48s to 


for non-delivery of goods agrced to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder :—Held: (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
an rem & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with.—MARLBOROUGH JIILL, Sup v. 
CowaAN & Sons, [1921] 1 A. C. 444; 90 
L. J. P. C. 873 1241. 7. 645; 37 T. LR. 
190; 15 Asp. M. L. C. 163; 26 Com. Cas. 
121, P. C. 

1) Distd. pisnond Alkali Ixport 


( 
Corpn. v. Bourgeols, [1921] 3 K. B. 44 


546. 


562. 


Add. Annotation :—Refd. Marlborough Hill, 
Ship v. Cowan, [1921] 1 A. C. 444. 


Add. Annotation :—Refd. The Sheaf Brook, 
11926] P. 61. 


565a. Judicature (Consolidation) Act, 1925 (c. 49), 


ss. 22, 58 (2)—Owner domiciled in England— 
Application to transfer action to King’s Bench 
Division.|—(1) Pltfs., as owners of cargo on 
board defts.’ ship, brought an action in 
personam inthe Admity. Div. for damages for 
breach of the contract of carriage Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. :—Held: s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro 
vided that the Div. had no jurisdiction, & the 
action must be transferred to the King's 
Bench Div. 


(2) The note to R.S. C., Ord. 49, r. 3, that the 


1. 


578. 


PART Il, SECT. 9, SUB-SECT. 1.—B. 


564i. Admiraliy Court Act, 
(ec. 10), 8. 6—No breach of d 
tract with shippers imposing no obliga- 
tion on ship.j)—Pltfs. agreed to pur- 
chase goods, the shippers to deliver 


62nle 


tract did not pu 
or on behalf of the ship, but by the 
shippers, 
damages 
nou-delivery, 


Ct. of Appeal cannot order a transfer without 
the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(ATKIN, L.J.).—THE SHEAF Brook, [1926] 
P.61, 95 L. J. P.113; 184 L. 1. 534; 17 
Asp. M. L. C. 14, C. A. 


Add. Annotation :—Mentd. The Rosalind | 


(1920), 90 L. J. P. 126 


Add. Annotation :—Refd. The Wilhelmina, 
[1923] P. 112. 


1861 
uty—Con- 


jurisdiction in 


at an agreed point. The con- 


ort to be made by 


with pitfs., who claimed 
for breach of contract for 
& at their request a 


Vol. I.—-Admiralty. Cases 54la--594a. 


579a. Ship injured in dock—Dockowners repairing 


ship—In dock belonging to others.]—By tho 
negligence of pltfs.’ servants while engaged 
on work on a steamship in the Hornby Dock, 
belonging to tho Mersey Docks & Harbour 
Board, the vessel & her cargo were damaged 
by fire, & pltfs. were held liable in damages. 
Plitfs. sought to limit their liability under 
M. S. Act, 1900 (c. 32), s. 2, on the ground 
that they were the owners of a dry dock at 
Garston :—Held: the liability being in no 
way connected with the fact that pltfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability.—TuHE City 
orf EDINBURGH, [1921] P. 274; 90 L. J. P. 
304; 125 1. T. 375; 37 T. L. R. 468; 15 
Asp. M. L. C. 234, C. A. 


Annotations .—Distd. Tho Ruapehu (1926), 42 T. L. 


* 


R,. 708, 

Expld. S.S. Ruapehu v. Green & Silley Weir, [1927] A.C. 
uv e e 
579b. 








.]—Pltfs., owners of a dry dock, 
sought to limit their liability under M. S. 
Act, 1900 (c. 32), 8s. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants while the vessel was being repaired 
by them in the dry dock:—Held: while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, i.e., the damage must be in some way 
connected with the ownership of the dock.— 
THE RUAPEHU, [1927] P. 47; 96 L. J. P. 18; 
136 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. C. 138, C. A.3 affd. sub non. RUAPEHU 
(OWNERS) v. GREEN (R. & H.) & StLLeEY WEIR, 
Lrp., THE RUAPENU, [1927] A. C. 523; 96 
I. J.P. 9903 137 L. T. 353; 43 T. L. R. 402; 
71 Sol. Jo. 330; 32 Com Cas. 323; 17 Asp. 
M. L. C. 270, UF. Les subsequent proceedings 
(1929), 45 T. L. RR. 657. 


Annotdions :—---Refd. Gosse Millard r. Canadian Government, 


warrant to arrost the ship & her cargo 
was issued :—Jleld: (1) 

having been shown to be 
or consignees or asyignees ”’ of the bill 
of lading of the cargo, the ct. had no 
the matter, 
warrant of arrest should be set aside ; 
(2) the contract refcrred to in the 
above sect. contemplated an obliga- 
tion on the part of the ship, & the (Cy, y. 
contract sued on imposed no such jp), L. R. 
obligation.—LAVALLEE v. Tor ISTAR, 


21 


Merchant Marine, 
97 L. J. KK. B. 


their own 


ltfs 
we the owners, 


American Can Co. ». Snine (1927), 
193; The Ruapebu (No. 2), [1929] 
Mentd. Buecrger v. New York Life Assoc. (1927), 


961. J. K. B. 930. 
593. Citations :—For ‘36 L. T. 361’”’ read ‘6 


L. 'T. 361.” 


594a. -—-— —-— Rival salvors—Injunction to re- 





strain act on high seas.J—In 1922 pltfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over onc 
hundred feet of water. Pltfs. worked at 


-the scene of the wreck whencver the weather 


& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by sending down 
divers & interfering with pltfs. 


[1923] Exch. C. R. 212.—CAN. 


564 ii. Goods shipped from 
Canadian port.J—The jurisdiction the 
above sect. confers upon the ct. is 
clearly confined to cases of damage 
to goods carried by ships into a Cana- 
dian port, & docs not extend to the 
cause of goods shipped from Canada 
to foreign ports.—HARRIS ABATTOIR 
ALEDO (OWNERS), {1923] 4 
1196; [1923] Exch. C. R. 


not 





& th 


217.—CAN 


Cases 594a— 668a. 


diving operations, tried to secure possession 
of the wreck & cargo, & either prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion :—Held: (1) an action in respect of 
injurious acts done on the high seas had always 
been within the jurisdiction of the High Ct. 
of Admlity.; (2) pltfs. were sufficiently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 


93 L. J. P. 148; 131 L. 1.570; 40 T. L. R. 
335; 16 Asp. M. L. C. 346. 


595a. —---- Services on land.} — Tur Larwina 


(1839), 8 L. 'T. 440. 


596a. --~---.|—- Two causes of salvage against a 


598. 


603. 
606. 


611. 
618. 


vessel were consolidated upon motion by 
defts., & with the consent of all parties. 
On a petition being subsequently filed, defts. 
moved for its dismissal, with costs & damages, 
on the ground that the value of the property 
salved was under £1,000 :—Held: the pro- 
ceedings of defts. in reference to the consolida- 
tion must be construed as an agreement, 
which gave the ct. jurisdiction under Admlty. 
Jurisdiction Act, 1868 (c. 71), 8. 9. 

Semble > under Admlty. Jurisdiction Act, 
1868 (c. 71), s. 6, the et. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000.—THE JIikRMAY 
WEDEL (1870), 389 L. J. Adm. 30; 23 L. T. 
$76; 3 Mar, 1. C. 530. 

After this case insert, ‘‘ Prize salvage, sce 
Prize LAw.” 

Add. Annotation :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

Add. Annotations :—Consd. The Meandros, 
[1925] P. 61. Refd. Pyman §S.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49. 

Add. Annotation :—Refd. Pyman 8.8. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

Add. Annotations :—Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v 
Admiralty Comrs., [1919] 1 K. B. 49. 











617. 


619. 


622. 
642a. 


648a. 


650. 


650a. 


650b. 
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Add. Annotation :—Consd. Bradley v. New- 
som, [1919] A. C. 16. 


Add. Annotation :—As to (1) Refd. Bradley 
v. Newsom, [1919] A. C. 16. 


Add. Annotation :—Refd. 
[1926] P. 185. 


—-—.]—R. v. MILLER (1823), 1 Hag. Adm. 
197; 166 HK. R. 71. 


Ship not entitled to be registered as British 
ship—Ship under jurisdiction of Prize Court.] 
—A ship registered as a British ship, & 
nominally owned by a duly registered 
British co., was in fact owned & controlled 
by the Hamburg-Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28, 1916, the 
Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, & ordered her to be detained by the 
murshal until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty., & she remained 
in their possession. On Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. S. Acts, 1894 (c. 60), 
& 1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that she was not 
entitled to be registered as a British ship :— 
Held: as the Lords Comrs. of the Admlity. 
had merely temporary possession of the 
ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed.—THE 
D1 
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Add. Annotation :—Generally, Mentd. The 
Stream Fisher, |1927] P. 73. 

—-- Injunction.|]— Tite TUBANTIA, 
504a, ante. 

Res under jurisdiction of Prize Court.|— 
THE Sr. Tupno, No. 648a, ante. 


The Fagernes, 


No. 


Part IIl—Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 


668a. ——— Issue—Res not within jurisdiction.;— 


PART II, SECT. 11, SUB-SECT. 2.—B. 


608i. Action in rem—Or in per- 
sonam.}—The first & most proper 
remedy for the recovery of salvage 
in in rem.—HatTTo 
HANBEN, [1919] 
100.—SCOT. 


654i. Exceplion to jurisdiction— 
Made after i An PR bebrpsin to the 


(1) It is not necessary that, at the time of 
the issue of a writ in rem, the res should be 


BaRGE LEOPOLD 
C. R. 325.—CAN. 


N v. AKT. DURBAN 
8.0. 154; 568e. L. R. 
668 i. —— 4 

PART II. SECT. 16. 
one of 


jurisdiction will hold 
made after the tri 


their b 
was arrested & the baijl 


PART III. SECT. 1, SUB-SECT. 1.— 
A. (a). 


mendment—Increase of 
amount.}—Pltfs. claimed $4,000 dam- 
ages, by reason of a collision between 


& th 


22 


ood even if 
al.—STaAck wv. THE 
(1919), 18 Exch. 


the B. The B. 
fixed at $4,000, 


within the jurisdiction of the ct. ; & Maritime 
Conventions Act, 1911 (c. 57), s. 8, which 
provides that in the case of collision or 


the then estimated cost of repairs. 
Before the trial of the action, it was 
found that the actual cost of the 
repairs amounted to $5,512.94. Pltfs. 
moved to amend their writ by adding 
to the amount claimed :—-Held: the 
ct. might direct moasures to be taken 
to do full justice to pltfs., & to that 
end permit the amendment.—Ha.L. 
Coat Co. v. Tne Barousona, [1923] 


B Exch. C. R. 128.-—CAN. 


salvage actions the proceedings must be 
commenced within two years of the cause 
of action, is complied with if the writ is 
iastied within two years; the sect. does not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ror 
(2) general, the ct. will not grant an 
extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year as provided 
by R. 8. C., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
s. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired. —THE 
ESPANOLETO, [1920] P. 223; 90 L. J. P. 32; 
125 L. T. 121; 36 T. L. R. 554; 165 Asp. 
M. L. C. 287. 
668b. ——— Motion to set aside—-Facts in dispute.] 
—In an action in rem for damage by collision 
defts. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
lpelgnrr ons & that accordingly no maritime 
ien attached to her. Pltfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion :—Held: the facts being in dis- 
pute the ct. could not try the issue on motion 
by affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point.—THE SYLVAN ARRow, 
[1923) P.14; 92L. J.P.23; 128 L. T. 448 ; 
89 T.L.R.25; | Asp. M.L. C. 115. 
669. Add, Annotation :—-As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 
Defendant blaming another ship.]} 
—Pltfs. claimed damages from defts., owners 
of the W., in respect of a collision between the 
W. & barges belonging to pltfs. The owners 
of the W. denied liability, alleging by letter 
to pltfs. that the collision was caused by the 
negligence of the A. An action was com- 
menced between the owners of the W. & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 


672a. 








6731. Parttes—Joinder of plaintiffs 
—After jud -}+—In the course of 
a trial in the Admlty. Ct. pltf. was 
allowed to amend by adding a party 
pltt., oe failed to amend formally 

ursuant to the order & entered the 

ormal judgment with onl the 
original pitf. named therein, pro- 
ceeded to assess damages before the 
registrar :—-Held: in tho circum- 
stances pltf. had not elected to abandon 
the order for amendment & should be 
allowed to have the snoe ment & prior 
Biarer dings amended accordance 

ea a —~EVANS, COLEMAN & EVANS, 


their assignees. 


701 iii. 





v. THE | ROMAN PRINOE, (1924 j 
i“ "L. R. 95 bog Exch. C. R.133 ; 
2W. W. R 4B. 0. R. 165.— 


673 ii. ——~- Nonjoinder.] — There 


being no special rule in this Ct. dealng 
with the Joinder of parties, the practice 
& procedure of the 
Justice, in England, obtains, & 
claimant herein was cotitled to bring 
the present action in his own name 
ulone, without Joining his co-owners or 
Misjoinder or non- 
joinder cannot now defeat a claim. -- 
cA uv. R., [1928] Bxeh. C. 2.249. — 


PART III. SECT. pe Bue eect. 
. (a). 

Creditor’s action—Claimn 
for building, equipping or repairing. |— 
As soon as a creditor finds a ship under | 
arrest of the ct., he may bring his 
action for, & the ‘Admit 
immediate & irrevocab @ jurisdiction 


Vol. I.—Admiralty. Cases 668a—701. 


owners of the A. agreed pltfs.’ damages, 
but refused to pay the costs of the action by 
pltfs. against the W., which had then been 
prosecuted to the stage of filing pltfs.’ pre- 
liminary act:—Held: pltfs. were entitled 
to amend their writ by adding the owners 
of the A. as defts. The case came within 
the principle of R. S. C., Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a inisuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for pltfs. to have added both parties 
as defts. in the alternative.—THE W. Il. 
RANDALL, [1928] P. 41; 971. J.P. 42; 13% 
L. T. 459; 17 Asp. M. I. 0. 397, C. A 


6738. Add. Annotations :—Consd. The Creteforest, 
[1920] P. 111; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. C. 444. 

682a. —--— Motion to set aside acceptance & under- 
taking to appear & put in bail—Mistake as to 
authority.] — Motion dismissed.— THE GErR- 
TRUD (1927), 188 L. T. 239; 44 T. I. R. 1; 
17 Asp. M. I. C. 348. 

683a. Renewal of writ—Extension of time for -- 

Maritime Conventions Act, 1911 (c. 57), s. 8.] 

—THE ESPANOLETO, No. 668a, ante. 

Add. Annotation :—---Refd. The Point Breeze, 

[1928] P. 135. 

700a. Right to arrest—Ship under requisition.]— 
Pltfs.’ steamship & defts.’ steamship, the 
L.L., collided in Sept. 1917. The L.L. was 
at the time under requisition :—Held: there 
could be no effective arrest of the vessel 
while she was under requisition.—THE LARGO 
Law (1920), 123 L. T. 560; 15 Asp. M. L. C. 
104. 


697. 


700b. Ship seized under writ of fleril facias.|]— 
A foreign ship was seized under a sherifi’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
an rem for necessaries. Various other writs 
in rem were issucd against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants :—Held: the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem.—THE JAMES W. ELWELL, [1921] P. 
351; 90 L. J. P. 182; 37 T. L. R. 178. 


701. Add. Annotation :—Consd. The James W. 
Elwell, [1921] P. 351. 





over, any claim for building, equippins 
or repairing the ship. That junsdic- 
tion is established without the litigant 
having to show that the original 
action under which the ship was 
arrested must eventually succeod, & 
notwithstanding that the arrest was 
made without particulars being given 
to prove without doubt the status of 
Bro in that original action.— ERIKSEN 

Lt ee v. Tite MAPL Mi LEAF ee 

R. 261; [1922] 3 W. 

‘i. AN: 

701 iv. - --— Iepairs continued after 
| arrest.|—Resps. contracted with the 


High Court of 
the 


owner of a ship to do certain repairs, 
& it was delivered to them for the 
pur ose. When the ropairs were going 

he ship was arrested at the suit of 


. Ct. acquires 
appl who claimed for earlier repairs 


706a. Re-arrest—Damage 


& necessaries. 


706— 780a. 


706. Add. Annolalions :—Generally, Mentd. The 


Crimdon (1918), 35 T. L. R. 813; The Porto 
Alexandre (1919), 89 L. J. P. 97. 

in excess of bail— 
Second action—Right to bring action in 
personam.|]—In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admlty. Ct. both pltfs.’ & defts.’ vessels were 
held to blame, but the Ct. of Appeal held 


715. 


142. 


EncuisH AND Empire Digest SUPPLEMENT. 


the warrant of arrest :—Held: the effect of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside.— 
THE PoINT BREEZE, [1928] P.135; 97L. J.P. 
88; 139 L. T. 48; 44 T. L. R. 390; 17 
Asp. M. lL. C. 462. 


Add. Annotation :—Mentd. The St. George, 
[1926] P. 217. 


Add. Annotations :—-Consd. The Point Breeze, 
[1928] P. 135. Refd. The Joannis Vatis (No. 
2), [1922] P. 2138. 


defts.’ vessel] alone to blame & this decision 746. Add. Annotation :—Consd. The Joannis Vatis 
ee Hh tase by ae = mn aes (No. 2), [1922] P. 218. 

100, eing insufficien satisfy pltfs.’ . J or ; : 
judgment, pltfs. who admitted that qué ~ aoe pou erage nee SE reset 
damages they could not recover more than eae 

the £100,000, threatencd to arrest defts.’ 760. Add. Annotation :—Refd. Melanie 8.8 v. San 
vessel in respect of interest & costs ; & under Onofre 8.8., [1925] A. C. 246. 

protest, defts. provided bail in a further sum 764. Add. Annotation :—Refd. The Annette, The 
to avoid arrest:—Held: having received Dora, [1919] P. 105. 

bail in the full value of defts.’ vessel, pltfs. 766. Add. Annolation :-—Mentd. The Joannis Vatis 
could not arrest her in rem, but could proceed (No. 2), [1922] P. 213. 

an personam, & were entitled to a declaration 7§§a, —-—— Waiver of right to plead Maritime Con- 


that the amounts duc in respect of interest 
& costs were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa. 
—TyHE JOANNIS VatTis (No. 2), [1922] P. 
213; 91 L. J. P. 196; 127 L. T. 4943; 38 
T. L. R. 566; 16 Asp. M. L. C. 13. 


Annotation :—Refd. The Point Breeze, [1928] P. 135. 
706b. 








eer 
e 


In a damage action in rem 
pltfs. demanded & obtained bail from defts. 
in the sum of £3,500. After judgment had 
been given pronouncing defts.’ ship alone to 
blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 
sum demanded was insufficient to cover their 
damages. On the refusal of defts.’ solrs. 
to give an undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.’ 
ship was arrested. On a motion to set aside 


After the arrost the 


ventions Act, 1911 (c. 57), s. 8.|—By entering 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action.—THE LLANDOVERY CASTLE, [1920} 
P.119; 891. J. P. 141; 124 L. T. 383; 15 
Asp. M. L. GC. 153. 


Kiffect of Maritime Conventions Act, 1911 
(c. 57), sce, gencrally, SHIPPING. 


768a. Appearance by person interested-- -Position of 


780. 


780a. —— 
780b, post. 


ship, nor wiJl such right be granted 


intervener.|—THE BYZANTION, No. 


anle, 


Add. Annotation :—Refd. ‘he Consul Olsson, 
[1920] P. 43. 


248a, 





——.|-—-THE SAN ONOFRE, No. 


claimants could support their suits on 


ship was left. in the actual) possession 
of resps., who continned to do the 
repair work contracted for without 
the sanction of the ct. but in good 
faith :—J7eld: resps. should have 
priority for repairs made after the 
arrest 80 far as the selling value of the 
Bhip was theroby increased.—-MOoN- 
TREAL DRY Docks & SHIP REPAIRING 
Co., Ltp. v. HALIFAX SHIPYARDS, LTD., 
(1920) 3 W. W. R. 25; 54 DL R 
185; 608. C. R. 359.—CAN. 


d. Read vow ‘‘ 706a i.”’ 


706a ii. —— Mistake in sum 
claimed—Cost of repairs exceeding eati- 
matc.J—Pltis. claimed $4,000 damages, 
by reason of a collision betwecn ono of 
their barges & the B. The BL. was 
arrested & the bail fixed at $4,000, the 
then estimated cost of repairs. Before 
the trial of the action, it was found that 
the actual cost of the ropairs amounted 
to $5,512.94. Pltfs. moved to amend 
their writ by adding to the amount 
, claimed & for the issue of a warrant 
to re-arrest tho B.:—Jlicld: the ct. 
might direct incasures to be taken to 
do full justice to pltfs., & to that end 
permit the issue of a warrant for the 
re-arrest of the rane but with costs of 
the motion & of the re-arrest against 
pltfs.— Hari. COAL Co. v. THY BAYU- 
SONA, (1923] kxch. C. R. 128.—CAN. 





706a iii. ——-——- ———_ Dismissal of claim 
Jor salvage—Appeal.J—Whero a claim 
for salvago against a ship has beeu 
dismissed, there is no general right, in 
case of appeal, to hold the bail bond or 
after its cancellation to re-arrest tho 


without good reason therefor, such 
as that it Bppeats to the ct. that the 
ship will not be within the jurisdiction 
to answer the appcal should it go 
against it.—THE FREIYA v. THE R.S. 
(1921), 63 D. L. R. 687 ; 21 Exch. C. Rh. 
147; 30 B. C. R. 1382; [1921] 2 
W. W. ht. 749.—CAN. 

sp, Attachment to found jurisdiction— 
Both parties domiciled utdside juris- 
dictton—Res within gjgurisdictwn.,j— 
Where a co. alleged that it intended to 
bring an Adimity. action in rem for 
damage occasioned to1ts vessel through 
the negligent handling of resp. co. 
whilst in the territoria) waters of the 
Union, & it ln Be ptt that both the 
cos. were domiciled outside the Union, 
the attachment of the vessel was 
ordered, such order to be suspended on 
security being provided in an amount 
greater than the sum claimed as 
damages.—S.S. KERATOS vv. S.S. 
FABIAN, [1921] C. P. D. 148.—S. AF. 


PART III. SECT. 1, SUB-SECT. 2.— 


st. Mala fide arrest— Abuse of process 
of courl—Rights of other claimants.}—A 
ship was arrested at the suitofamember 
of a firm. His independent claim for 
wages as a “* ship’s carpenter on board 
the ship,’’ was in fact only a pant of 
his firm’s claim, & immediately after 
the ship was arrested his firm's action 
was instituted :—Held: those facts sv 
obviously disclosed malu fides & an 
abuse of the process of the ct. that the 
arrest could be viewod as a sham 
proceeding & as not having any legal 


ils existence 1n fact, because in good 
faith they instituted their suits ralying 
upon the records of the ct. which on 
their face showed that its jurisdictio1 
could beinvoked.—ERIKSEN BROTHERS 
vo. Tak MAPLE LEAF, [1923] 4 D. L. Rh. 
1201; (1923) Exch.C. R. 39; 31 B.C. R. 
443; [1923] 1 W. W. R 76.—CAN, 


PART III. SECT. 1, SUB-SECT. 3.-- A, 

ai. Court without jurisdic- 
tion.j—In the absence of jurisdiction 
existing by law, the filing of an appear- 
ance & the giving of bail by deft. do 
not give jurisdiction to the ct. in a 
proceeding in rem. Jurisdiction is not 
a matter of procedure & cannot be 
derived from the consent of partics.— 
MULVEY v. THE BARGE NEOSHO (1919), 
iy Exch. C. lt. 1; 47 D. L. R. 437.— 

















a ii. -J—A mere 
technical objection to an informality 
or irregularity in procedure may be 
waived by appearance, by the giving 
of bail or by taking a step in the 
action; but if, in fact, the ct has no 
jurisdiction over the subject-matter 
of the claim, no delay on the part of 
deft. & no step in the action taken by 
him can give the ct. jurisdiction.— 
HaRRIS ABATTOIR Co. wv. ALEDO 
(OWNERS), [1923] 4 D. L. R 1196; 
(1923) Exch. C. R 217.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.—-A. 

sw. Bail—Who accepted as vbail— 
Company carrying on business of 
suretyship.}—Re 251 Bars OF SILVER 
v. CANADIAN SALVAGE ASSOON. (NO. 2) 


existence as regards the firm, but other | (1915), 15 Exch. C. 2. 370.—CAN, 


24 


780b. ——— —-— Effect of contractual arrangement 


between owner & charterer.] — (1) The 
Admity. marshal appraised a salved steam- 
ship at the sum of £369,841. On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 :—Held: for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers arc 
immaterial, & the marshal’s valuation was 
properly arrived at & was based on the right 
principle. 

(2) The general rule is that an appraise- 
ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisoment. 
will be allowed.—THE SAN ONOFRE, [1917] 
Pe96; 861. J. P. 103; 116 L. T. 800; 14 
Asp. M. L. C. 74. 


Annotation :—As to (2) Consd. The Consul Olsson, [1920] P. 
781a. Nature of bail.|—THr Borrr, No. 


781b, 
post. 


781b. Undertaking to put in bail—Afterwards with- 


drawn—Effect of subsequent arrest of vessel.] 
—On June 22, 1920, defts.’ solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ i rem claiming 
damages in respect of loss by collision. In 
consequence defts.’ vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pltfs.’ solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
& that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her 
Pltfs.’ solrs. arrested the vessel, but wrote 
to defts.’ solrs. that they reserved all their 
clients’ rights under the undertaking for 
bail. On Mar. 16, 1921, 
appraised as being at that time of a value of 
£600. Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pitts. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of £600, & pltfs. estimated 
her value at £4,500 :—Held: (1) the under- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel; (3) 
defts.’ solrs. must complete their undertaking 
by putting in bail to the value of the vessel 
us on June 22, 1920; (4) nature of bail dis- 
cussed.— Tur Borne, [1921] P. 390; 91 
lL. J. P. 13 125 I. T. 576: 37 T. L. RR. 
668 ; 55 Sol. Jo. 715; 15 Asp. M. L. C. 334. 


781c. ——— When value of ship ascertained.j]— 


Tur BoRRE, No. 781b, anic. 


781d. Liability Limited to amount of bail—No 


second action if bail insufficient-—Action in 
personam — For interest & costs.|] -— THE 
JOANNIS VaTIS (No. 2). No. 706a, antec. 


781e. Benefit of bail—Action in name of cargo 


owners—Some owners not joining in pro- 
ceedings.|—-The steamships JV. & J. came 
into collision & the WW. & her cargo were 
damaged. Before the issue of the writ an 


the vessel was 
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undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J. The writ was in the names 
of ‘‘ The owners ot the steamship W. & cargo 
v. the owners of the steamship J.,’’ but at 
that time no authority from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the W. 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 


_ cargo owners, to join in the proceedings 


781f. 


781g. 


or share in the costs. Some assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the JV. contended that having sued 
as owners of the ship & bailees of the cargo 
they were entitled to reccive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage as shipowncrs in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund :—Hcld: (1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share; (2) it was 
the duty of the ct., when the bail was re- 
covered, to sec that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution.— 
THe JOANNIS VATIS, [1922] P. 9%; 91 
L. J. P. 182; 126 L. T. 718; 15 Asp. M. LC. 
506, C. A. 

—-— Several salvage actions.]|—A vessel 
which had stranded on rocks & sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repaircrs for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000. 
The cargo & freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed & dispersed. After 
some temporary repairs had been effccted 
the vessel was sold by the marshal. She only 
realised £889 :—Held: the bail for cargo & 
freight did not constitute a fund in which all 
the salvors could share; the undertaking 
was given in one action only, & plitfs. in that 
action, in which the total values were £1,217, 


could treat yee of £1,000 as bail representing 


the cargo & freight.—THE RUSSLAND, [1924 | 
P.55; 98 L. J.P. 18; 130 L. T. 763; 40 
T. L. R. 282; 68 Sol. Jo. 324; 16 Asp. 
M. 1. C. 288. 

Amount of bail—Value of ship & freight --- 
Limit of llability—Facts disputed by plaintiffs.] 
—It, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit) provided by 
M. S. Act, 1894 (c. 60), s. 503, deft. ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship & 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 


Cases 78l1g—894b. 


entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to tho full value of defts.’ 
en CHARLOTrER, [1920] P. 78; 89 
L. J. P. 62; 123 L. T. 688 3; 36 T. L. R. 204; 
64 Sol. Jo. 276; 15 Asp. M. L. OC. 98. 


781h. Effect of bail -—— Release of ship.] — THE 


796. 
806. 


808. 
810. 


829. 
834. 
837. 


839. 


POINT BREEZE, No. 706b, ante. : 


Add. Annotation :—Refd. The Consul Olsson, 
[1920] P. 43. 


Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 


Add. Annotation :—Consd. The Joannis Vatis 
(No. 2), [1922] P. 218. 

Add. Annotations :—Refd. Canadian Pacific 
Ry. vw. Kelvin Shipping Co. (1927), 138 L. T. 
369. Mentd. The San Onofre, [1922] P. 243. 
Add. Annotation :—As to (1) Distd. Bradley 
v. Newsom, [1919] A. C. 16. 

Add. Annotation:—As to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 

Add. Annotations :—As to (1) Refd. Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255. 
As to (2) Refd. New York Life Insce. v. 
Public Trustee, [1924] 2 Ch. 101. 

Add. Annotations :—Refd. The Fagernes, 
[1926] P. 185. Mentd. The Olan Sutherland 
(1918), 88 L. J. P. 26. 


857. Add. Annotation :—Refd. 
864. Add. Annotatun 


894a. 
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The Creteforest, 
[1920] P. 111 
—Refd. The Creteforest, 
(1920) P. 111. 


4a. —— —— ——.]— lnE SHEAF Brook, No. 


'565a, ante. 


876a. Transfer by Court of Appeal—Necessity for 


consent of presidents of both Divisions.|— 
Tur SHEAF BROOK,” ~~ 

Add. Annotations :—Mentd. The James W. 
Elwell, [1921] P. 351; Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345; The 
Stream Fisher, [1927] P. 73. 

Add. Annotation :—As to (1) & (2) Consd. 
The El Oso (1925), 133 L. T. 269. 


Add. Annotation :—As to (1) & (2) Expld. 
The El Oso (1925), 133 L. T. 269. 


. Add. Annotation :—Refd. The El Oso (1925), 


133 L. T. 269. 


Action between parties whose vessels 
have not been in collision with each Sther.]— 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each ether the practice as to 
requiring preliminary acts under R. S. C., 
Ord. 19, rv. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admity. cascs, & that the solrs. 
should ascertain whether the parties are 





840. Add. yin . ready to file preliminary acts under Ord. 19, 
shee l 4 ies ba Rare oningh Fe, yee r. ait If both aed are oe previed ae soa es 
Cee preliminary acts, or one o em declares 

842. Add. Annotation :—Refd. The Fagernes, hirdself unable or unwilling, then the matter 


. Add. Annotation: 


[1926] P. 1865. 

Add. Annotation :—As to (2) Refd. Johnson 
v. Taylor, [1920] A. C. 144. 

Refd. The Oreteforest, 





[1920] P. 111 

~——.]-~(1) In a consolidated salvage action 
the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owncrs of two tugs, separately owned, joined 
in one writ, & the masters & crews in another, 
defts. tendered a lump sum which the ct. 
upheld, but as defts.’ affidavit of values was 
only handed to pltfs. on the day of the trial :— 
Held : (2) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs; (3) the interests 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owners.—THE CRETEFOREST, 
[1920] P. 111; 89 L. J. P. 186; 123 L. T. 
591; 36 T. L. R. 367; 15 Asp. M. L. C. 48. 


should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act.— 
THE Ex Oso (1925), 1838 L. T. 269; 16 
Asp. M. L. C. 530. 


anneal” :—Consd. The Carlston & The Balcombe, [1926] 
. 82. 


894b. Who entitled to — Co-defendant.] —- A col- 


lision took place between the C, & the B., & 
subsequently the C. collided with pltfs.’ 
vessel. Plitfis. issued a writ in rem against 
the owners of the C., & the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
& pltfis. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act :— 
Held: (1) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltfs. & issue a writ 
against second defts, & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 


PART III. SECT. 1, SUB-SECT. 5.—B. iby lag RIS aad of.|— ATLANTIO 
O 


828 i. Property deteriorating - Appear- Coast 8.8. Co. v. NTREAL TRANS- 
ance by absent dcefendant.J— Simms v.  PORTATION Co. & THE Mary ELLEN, 
Hoppern (1818), 1 Nfid. L. R. 03.--- MONTREAL TRANSPORTATION Co. 2. 
NFLD. THE BUCKEYE STaTE (1909), 12 Exch. 

C. RR. 429.—CAN. 


PART III. SECT. 5, SUB-SECT. 1. 
sa. Object.}—The object of a prelimi- 
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nary act is to obtain a statement recento 
facto of the circumstances, to provent 
parties shaping thoir case to meet the 
one put forward by the other at trial.— 
LE BLaNc v. THE EMILIEN BURKE 
(1919), 19 Exch. C. R. 24; 46D. L. R. 

PART III. SECT. 3, SUB-SECT. 1. 59.—OAN. 
sz. Joinder of actions in rem d& in 


would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, & the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
Judgment in the present action.—THE CARL- 
STON. THE BALCOMBE, [1926] P. 82; 95 
L. J. P.51; 184 L. T. 766; 42 T. L. R. 312; 
17 Asp, M. L. C. 33. 


897a. ——— Course & speed of vessel.]—In cases of 
collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to reply “‘ at anchor.”’ The heading of the 
vessel should also be given.—THE Macroom 
(1927). 187 LT. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 

Add. Annotation: -—-As to (1) Distd. The 
Woodarra v. Admiralty (1921), 66 Sol. Jo. 





908. 


18?. 

914a. —-— Raising new claim— Effect of.]-—-THE 
re ied GLEN (1927), 164 IL. T. Jo. 480, 

916. Add. Annotation :—Distd. The Woodarra v. 
Admiralty (1921), 66 Sol. Jo. 183 

936. Add. Citation -—on appeal (1853), 8 Moo 
PC. CO. 482 PC 

939. .1dd Annotation :—~ Mentd. The Refrigerant, 
{[1925; P. 180 

952. Add. Annotation :--Retd. The San Onofre 
(1922), 92 L. J. P. 1% 

969. Add. Annotation:-—Refd The Saxicava, 


[1924] P. 131. 

969a. —— Action stayed, discontinued or dis- 
missed—Counterclaim raised in correspond- 
ence.|—A notice of counterclain: contamed 
in correspondence passing between pitf.’s & 
deft.’s solrs. is not sufficient to ‘‘ set up” a 
counterclaim within BR. S. C., Ord 21, r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
by or recognised by the rules & in respect of 
which there is a record on the files of the ct.— 
THE SAXICAVA, [1924] P.131; 93 L. J. P. 66; 
131 L. T. 342; 40 T. L lt. 334; 68 Sol. Jo. 
666; 16 Asp. M. L. C. 324, C. A. 

970a. ——— -]—Two foreign vessels, a barque 
& a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 





— 


Vol. I.—-Admiralty. Cases 894b—1047a. 


action unless an appearance & bail were 
given by the owners of the barque :—Held: 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion.—TnNE CARLYLE 
(1858), 30 L. T. O. S. 278; 6 W. R. 197. 


Annotation :—Refd. Chapman v. Royal Netherlands Steam 
Navigation Co. (1879), 4 P. D. 157. 


979a. —-—- —-— Consolidated salvage action.]— 
THE CRETEFOREST, No. 856a, ante. 

1001. Add. Annotation :—Refd. The Creteforest, 
[1920] P. 111. 

1001a. —— Tender of lump sum—cConsolidated 
salvage action.}—THE CRETEFOREST, No. 
856a, ante. 


1023. Add. Annotations :—Apld. Rc Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 678. 
Refd. The Tervaete (1922), 128 L. T. 176; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385; Duff Development 
oo v. Kelantan Government, [1924] A. C. 

1027a. —— ——.|]—Pltfs.’ & defts.’ vessels 
came into collision & both received damage. 
Pitfs. brought an action in rem against 
defts., ‘‘ the owners of the steamship N.”’ 
Defts. counterclaimed, & applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on plitfs. making a similar 
application defts. refused to give security 
on the ground that the N. was owned by the 
French Govt., & was not subject to arrest :— 
Held: the ct. had no power to order security 
to be given or, in default thereol, to stay 
defts.’ counterclaim.—-THE NEPTUNE, [1919] 
P.17; 88L. J.P. 94, 


1029. Add. Annotulion :—Mentd. 
Arrow, [1923] DP. 220. 

1082. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213 

1042. Add. Annotations :—Mentd. The Porto Alcx- 
andre (1919), 89 L. J. P. 97; Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 456; Duff Development Co. v. 
Kelantan Government, [1923} 1 Ch. 385; 
Compania Mercantil Argentina v. United 
States Shipping Board (1924), 98 L. J. K. B. 
816; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


1046 Add. Annotation :—Refd. The Shropshire 
1922), 1270. T. 


1047a. —-— For disposing fairly of cause—For 
saving costs.|—-The owncrs of the steamship 
N., one of two ships found jointly to blame 
in a collision action, limited their liability & 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners 





The Sylvan 


ance. 


PART II. SECT. 8, SUB-SECT. 2.—A. 


998 ii. Rejection of tender—- 
Acceptance, of increased tender aftcr 
amend of claim at trial.}—In an 
action for sa hes aura pee pltf. claimed 
$20, & in statement of claim 
such amount of salvage remuneration 
as to the ct. might seem meet. The 
defence was dclivered on Mar. 17, when 
deft. paid into ct. $2,000 & tendered 
it to pltf., who rojected it. Pltf. at the 
‘trial applied for leave to amend to set 
up an additional claim. The amend- 
ment was mado, & deft. increased his 
tender to $4,000, which was accepted : 
—IIeld : (1) deft. should in any event 
have the costs of & consequent upon 
the amendment granted at the trial; 
(2) as to the accepted tender, the in- 





On a motion to dismiss the original 


creased tender must be regarded as 
hav. been made accepted on 
Mar. 17, & all the costs subsequent to 
that tender should be borne by pitf. ; 
(3) the circumstances were not quite 
sufficient to deprive pltf. of costs before 
tender.—-THE PASCHENA v. THE GRIFF, 
[1925] 2 W. W. R. 676.—CAN. 


PART III. SECT. 9, SUB-SECT. 1. 


sb. Plaintiffresident out of jurisdiction 
—Foreignship. |}—Where pltf.is resident 
out of the jurisdiction & his ship is a 
foreign one, security for costs may be 
ordered. even at an advanced atage of 
the action & though the dolaying in 
applyin therefor is unaccounted for, 
in the absence of oy prejudice to the 
other side occasioned by such delay.— 


27 


of the N. & the owners of the other ship, the 


WRANGELL v. THE STEEL SCIENTIST, 
[1924]) 2 D. L. R49 5 [1924] Exch. C. li. 
136; 2 W. W. 7. 493; 34 B.C. li. 
114.—CAN. 


PART UI, sary 10, SUB-SECT. 1.— 
- (a). 


sc. Hxranunationfur discovery—-In lieu 
of interrogatories—IVhen ordered—Us8e 
of.;—While an examination for dis- 
covery may be orde"cd by the judge 
us @ matter of convemence, in place of 
the delivery o1 interrogatorics, especi- 
ally where the opposite party is in 
lgnorance of the facts, such examina- 
tion cannut be read as evidence at the 
trial. —PoINT ANNE QUARRIES v. 5.5. 
M. F. WHALEN (1921), 68 D. L. R. 
627; 20 Exch. OC. R. 483.—OCAN. 


Cases 1047a—1152b. 


1082a. 


PART III. SECT. 11, SUB-SECT. 1. 


S., & also by the owners of cargo on the S. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the S., who were not 
parties to the collision action, then sought 
leave to administer four interrogatories to 
the owners of the S. Nos. 1 & 2 asked 
whether there had becn, as between the 
owners of the two ships, a mutual abandon- 
raent of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the ec of the 
owncrs, master, & crew of the S.; & No 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides :—-Held: the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. S. C., Ord. 31, r. 2. & must be 
allowed. No. 4 was not pressed.—TukE 
NEDENES (1924), 41 JT. L. Rt. 243. 
Confidential report by master.|— 
Defts., the Port of London Authority, 
arranged with their underwriters that, in all 
cases of claims for collision in which their 
vessels were concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Defts. directed that a report on a 
printed form headed ‘* Confidential report for 
the information of the Authority's solr.’ 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. m respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report) produced to them :—Held: the 
report having been obtained for the solr., in 
the sense of being procured as materials upon 
which professional advice should be taken 
in proceedings pending or threatened or 
anticipated, it was privileged from pope 
-~Pur Hopprr No. 18, [1925] P. 6 
L.J.P.45; 132 L.'7. 7363; 41 T. L. ie 180 
16 Asp. M. I. C. 473, D.C. 





A PS aad The City of Baroda (1926), 134 L. 3 
o76. 


1062b. —--— Officers’ reports.|—Pltfs. claimed for 


short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was due to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of vheir officers 


in the prevention of theft, which reports | 


were in due course obtained through defts.’ 
agents in China. Defts. claimed that these 
reports were privileged from discovery : 
Held: (1) the reports were not privileged. 





ENGLISH AND EMPIRE Diarest SUPPLEMENT. 


(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents.—THE CITY 
OF BARODA (1926), 1384 L. T. 576; 70 Sol. Jo. 
1044; 17 Asp. M. L. C. 27. 


1078a. Taking evidence on commission—Dis- 
asa ale Avuaousta (1909), 26 T. L. R. 
98. 


1112a. Right of reply.]—Allowed in all cases.— THE 
RJUKAN (1866), 14 W. R. 973. 


1114. Add. Annotation : — Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


1114a. Damage due to collision.}] — In an 
action of damage by collision the onus of 
proving that damage directly flows from 
deft.’s negligence causing the collision is on 
pltf.; & the dicta in The Mellona (1847), 3 
Wm. Rob. 7, 13; Vhe I’ensher (1857). Sw. 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft. proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligence 
causing the collision.—THE PALUDINA, [1925] 
P.40; 1382 L. T. 724; 16 Asp. M. L. C. 453, 
C. A.; affd. sub nom. S.S. SINGLETON 
ABBEY v. S.S. PALUDINA, [1927] A. C. 16; 
17 Asp. M. L. C. 117, H. 1. 

Annotation : — Rel. re Pacific Ry. v. Kelvin Shipping 

Co. (19 27), 138 L. T. 

1119. Add. pen ener Melanie S.S. v. 

San Onofre S.S., [1925] A. C. 246. 


Ailes Log of defendants’ vessel—Right of plaintiffs 
to put in—-After admission of facts by de- 
fendants.|—Defts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services & that the allega- 
tions of the facts of such services set out in 
the respective statements of claim were in 
substance correct; but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pitfs. TPltfs. by their reply joined issuc 
upon the defence save in so far as the same 
consisted of admissions :—eld: pltfs. were 
entitled to put in the logs of defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.q. 
the displacement of certain tugs.—THE 
WOoOoDARRA (1921), 38 T. L. R. 160; 66 Sol. 
Jo. 





1152b. Oral evidence dispensed with— Salvage — 
Amount in dispute small—Discretion of 
court.]—In a case where salvage services 
had been requisitioned & the amount in 


bu mate.j—ZTeld : 
sd. Proof of claim—Righi to proceed ca | Ki. 


not admissi ble.— 1059; 19 Iexch. C. KR. 70; 48 D. L. R. 
v. Tre AINOKO (1891), 4 Exch. C. R. 213.—-CAN. 


parte---Order for sale of res.-—PauL v. | 195.—-CAN sk. Sulvaye action— Altendunce of 
140.—AUS —In the circumstances rojected as the master & crew before the ct. in an 


PART III. SECT. 14, SUB-SECT. 3.—A. 


se. Log bouks-—-dndependent log kept | COMMODORE, [1919] 
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-——THE ANDREW KELLY 


THik AMY TurRNER, (1922) V. L. RK | sf, AZanuscript notes made by master.) master d& crew.}—It is proper to have 
| evidence as part of the ship’s log. action for salvage.—JOHNSON & MAC- 


ve. THE KAY v. S.S. CHARLES S. NEFF (1918), 
Ww. W. R. 18 Exch. C. R. 168.—CAN. 


dispute was small, bv agreement the case was 
tried on the pleadings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with :—Held: the course taken was 
a mode of procedure useful to the shipping 
world, & one for which the ct. would en- 
deavour to give proper tacilities, the powcr 
of the ct. being, of course, discretionary.—- 
THe River FIsHer (1923), 39 T. L. R. 
233. 


1167. Before this case insert ‘‘ Sec, further, Tvi- 
DENCE, Vol. XXII., p. 94.’’ 


1196. Add. Annolations: — Refd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. Mentd. S.S. Mendip 
Range v. Radcliffe, [1921] 1 A. C. 556. 


1198a. Between assessors advising lower 
court & appellate court—Duty of appellate 
court.]—In a case in which there has been a 
difference of opinion between the nautical 
assessors advising the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
must make its own choice. In every case the 
responsibility is with the ct., which has to 
make up its mind alike on questions of 
nautical skill & on the valuc of the advice 
given upon them.—AUSTRALIA (OWNERS) v. 
NAUTILUS (OWNERS), THE AUSTRALIA, [1927] 
A. C. 145; 95 L. J. P. 145; 1385 LL. T. 576; 
421, L. R. 614; 82 Com. Cas. 82; 17 Asp. 
M.L. C. 86, TT. L. 


1198b. —— J 








— a ee ree es wren 





— RTEMISIA 
(OWNERS) v DouGuAs (OWNERS) (1925), 
[1927] A. C. 164, H. I. 

Annotavion :—Consd. Australia (Owners) v. Nautilus (Cargo 

Owners), [1927] A. C. 145. 

1199. Add. Annotation : —- Consd. Australia’ 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


1200a. Presence of — Dispensed with — Salvage 
action — Amount in dispute small.] — Tut 
RIVER Fisuer, No. 1152b, aie. 


PART II. SECT. 14, SUB-SECT. 4.—A. | evidence did not establish the fault, , 
assoilzied.—CamMBO 


the M. 
4O., 








1196 iii. .J—Two 
collided on a very bad might. 


ships 
The 


LTp. (RossETTI 
DAMPSKIBSSELSKABET MAGNUS, [1920] 


Vol. 1.—Admiralty. 


1201. Add. Annotations :—Refd. Australia 
(Owners) v. Nautilus (Owners), [1927] A C. 
145. Mentd. Llontestroom (Owners)  v. 
Sagaporack (Owners), Hontestroom (Owners) 
ae Castle (Owners) (1926), 95 L. J. P. 

OD. 

1204. Add. Annotation :-—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 

1206. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1224. Add. Annolation:—As to (2) Refd. The 
Disperser, [1920] P. 228. 
12381. Add. Annotation :—Mentd. 

Nassau, [1921] P. 190. 


1237a. —-— Action against two separate parties — 
One party only held to blame—Costs of 
plaintiff.}—(1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft. to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft. has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. & the 
other deft. & fails against pltf., he is entitled 
to recover from deft. against whom he 
succeeds the costs which he has to pay pltf.— 
THe SvEIN Jann (1923), 129 L. T. 255; 16 
Asp. M. L. C. 159. 

-{nnotation :—Distd. The W. If. Randall, (1928] P. 41. 

1258. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1261. Add. Annotation :—Refd. Jie Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

1262. For ‘ see S. C. No. 1266, post,’ read ‘‘ see 
S.C. No. 131, ante.”’ 


1265. Add. Annotation :—Mentd. The Disperser, 
[1920} P. 228. 

1277. Add. Citution :--sub nom, THE COMMODORE, 
] Kec. & Ad. 175, n. 


Cases 1152b --1277. 


The Oranje 


PART III. SECT. 16, SUB-SECT. 3.—A. 


bi. ——.J--GRAND TRUNK PACIFIC 
Coast SS. Co. v. THe B.B. (1914), 17 


SUIPPING 
(OWNERS)) 


collision was caused by the J/., which ; : a ty st D.L. R. 757; 15 Keech. ©. RR. 3895 6 
was light, dragging her auchors, & | °%* 57S T. Re sa —s<cnT W.W. Rt. 711.—CAN. 
coming down on the #., whch was 1201 iii. |}-Ield: evidence of sm. I’xpenses of bail bond—Not re- 





holding to her moorings. When the 
M. was dragging her anchors she had 


experiments with water 


coverable as costs.)}—— The expense of 


in a lock 


steam up but did not use it, by which 
failure sho omitted to take a reason- 
able measure which might have 
avoided the accident. In an action 
for damages by the R. against the M. 
there was uncontradicted evidence to 
the effect that the steam had not been 
used because those in charge of the M. 
did not & could not know owing to 
the darkness & the weather that they 
were dragging their anchors. The 
Lord Ordinary, without expressing any 
opinion as to whether he credited that 
evidence or not, accepted an opinion 
expressed by the nautica] assessor to 
the effect that it would not have been 
difficult for those on the Af. to know 
that they were dragging their anchors : 
—~Held: it was for the Lord Ordinary 
& not for the nautical agscssor to 
pronounce upon the trustworthiness 
of that evidence, & to say whether 
or not the master of the M. ought to 
have known when his anchor began to 
drag, &, on the ground that the 


without any steamer being in it was | 


of the nature of expert evidence, & 
as the ct. had the assistance of a 
nautical assessor to advise upon any 
matters requiring nautical or other 
professional knowledge, such expert 
evidence was inadmissible.—FRASER 

S.S. Azrnc (1920), 20 Exch. C. Rh. 


1201 iv. -}~In Adinity. cases 
where the ct. has the assistanre of 
nautical assessors, evidence involving 





uestions of nautical skill & experience | 


is not admissible.—PACIFIC STKAM 
NAVIGATION Co. (BoagoTa (OWNERS)) v. 
ANGLO NEWFOUNDLAND DEVELOPMENT 
Co., Lrp. (ALCONDA (OWNERS)), [1923] 
S.C. 526; 60 Sc. L. R. 333.—-SCOT. 


sl. Duty of judge to keep note of 
questions submiticd to & answers given 
by nautical assessor—Nautical Assessors 
(Scotland) Act, 1894 (c. 40), 8. 3.J—S 8 
Rowan v. S.S. CLAN MALCOM, [1923] 
S. C. 317.—SCOT. 
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procuring w bail bond incurred by an 
arrestee in order to liberate his ship, 
which had been arrested as a pre- 
liminary to an unsuccessful action 
in rem, cannot be charged against the 
opposite party, such expense not being 
part of the cxpenses of process.-— 
ELLERMANS WIITSON LINE, LTD. v. 
NORTHERN LIGHTHOUSES CoMRas., 
(1920), 58 Sc. L. R. 29.—-SCOT. 

en. Awarded to salvors.j]— Where 
salvors of aship arrested her as an initi- 
atory step in an action in rem to recover 
the salvage duo, they were allowed to 
recover the expenses of arresting the 
ship from her ownors —HATTON  v. 
AKr. DURBAN HANSEN, [1910] S.C. 
154; 56 Sc. L. R. 100.~-SCOT. 

so. Ices of appraiser acting as mar- 
shal’s substitute—Sypecial arrangement. | 
—Tnr PASCHENA v. THK GRIFF (1925), 
36 B.C. R. 380.0 777 

sb. Possesston fees—Marshal an 
possession under several warrants.) - 
Where u marshal is in possession of 


Cases 1280qa—14138. 


1280a. —— -|—THE INNISFAIL, THE SECRET 
(1876), 35 L. T. 819; 3 Asp. M. L. C. 837. 


ae dd. Annotation :—Refd. The Modica, [1926] 
oT: 





1284. Add. Annotation :—Consd. The Modica, 


[1926] P. 72. 


1284a. .} — Although it has 
been the practice since the above Act to 
make no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blame in 
the smaller degree such a proportion of that 
party’s costs as on the particular facts 
epost just.—THE Mopica, [1926] P. 72; 














5 L. J. P. 100; 135 I. T. 61; 17 Asp. 
M. L. C. 80. 
Annotation: Refd. The Young Sid, [1929] P. 109. 
1284b. ——— —-—— ———- ——_—..]—Where _defts. were 


three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs-—-THr RoBERT KOEPPEN, 
[1926] P. 81, n. 

Annotation :—Refd. The Modica, [1926] P. 72. 

1286. Add. Annotations :—Refd. The Modica, [1926] 
P. een Campbell v. Pollak, [1927] 
A. C. 732. 


1286a. Neither to blame—Delay in commencing 
proceedings—-Costs of claim to defendants— 
Costs of counterclaim to erratic 
& defts.’ vessels, navigating without lights in 
accordance with Admlty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pltfs. on the counter- 
claim. On the question of costs :—Held: as 
nearly eighteen months had elapsed before 
pltis. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, & for plitfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side.—Tuz CanpDIFF Hatt, 
[1918] P. 56; 87 L. J. P. 113; 119 L. T. 
156; 14 Asp. M. L. C. 328. 


1297. Add. Annotation :—Mentd. 
Castle, [1918] P. 142. 


The Penrith 


a ship simultaneously under warrants 1288 iv. 
issued in different actions, more than 
one set of possession fees will not be 


allewed.—SImMBacK v. THE ‘SaGa, 








found that both parties were 
blame :—Z/eld: each delinquent shouid 
bear his own costs.—B. 


ENGLISH AND Empire Diacest SuPPLEMENT. 


1297a. ——- ——.]—Tur Hopper No. 21, [1903] 
W. N. 114 


1298a. —~—- —— Unsuccessful counterclaim.]— 
THE SVEIN JaRr, No. 1237a, ante. 


| 1299. Add. Annotation :— Refd. The Modica, [1926] 
'1300a. S. P. Tae Eveanor & Nancy (1837), 5 
L. T. 24 


1804a. S.P. Tue Argo v. Ton Emma HEYN (1856), 
5 L. T. 122. 
sed Annotation :—Refd. The Modica, [1926] 


1332. Add. Annotation :—Mentd. Melanie S.S. v. 
San Onofre S.S., [1925] A. C. 246. 

1351a. Judgment for less than amount of 
offer refused by salvors.|-—-THr HEDWIG 
(1853), 1 Ecc. & Ad. 19; 164 HE. R. 11; 
sub nom. THE Hapwia, 17 Jur. 977. 

Annotation :—Mentd. The Racer (1874), 30 L. T. 904. 

1879. Add. Annotation :-—-Mentd. Bradley v. New- 
som, [1919] A. CO. 16. 

1405a. Expert evidence.|—On a 
reference to assess the damage arising out 
of a collision the registrar & merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence.—THE STEADFAST 
(1922), 39 T. L. R. 96. 

1406a. Reasons should be stated.]|—(1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been 
done. 

(2) The registrar & merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained the power to alter their report, 
& it is obviously right that the ct. should 
maintain such a control (ScRUTTON, L.J.).— 
THE ST. CHARLES (1927), 138 L. T. 456; 17 
Asp. M. L. C. 399, OC. A. 

1413. Add. Annotation :—Refd. The Kingsway, 
[1918] P. 344. 


-}—Where the ct. 
to 

















1323 iii. -}—Salvors ar- 
rested a ship against which they were 
claiming salvage amounting to £47,500, 
& they refused to release the ship 





W.B. NAVIGA- 


CARLSSON v. THE SAGA (1899), 6 B.C. R., 
522.—CAN. 


PART III. SECT. 16, SUB-SECT. 4.—A. 

1279 i. Inevitable accident—Costs fol- 
low event.]—The rule as to costs is the 
same in the Exchequer Ct. of Canada in 
Admity. as it is in the Admlty. Div. 
of the High Ct. in Kngland, costs 
follow the event, even in cases of 
inevitable accident, where no special 
circumstances require a departure from 
such rule.—THE JUSSIE Mao v. THE 
Sra Lion, [1919] 2 W. W. R. 411.— 
CAN. 

1283 iii. —— ./~—Where two 
vessels came into collision & both 
vessels were held to blame, no costs 
were granted to cither party.—R. v. 
Tor ARGYLISHIRGE, (1922) St. R. Qd. 
186.—AUS. 





TION Co. ». THE KILTUISH, BARNET 
LIGHTERAGE Co. v. THR KILTUISH 
(1922), 67 D. L. R. 525: 11922) 2 
W W. R. 959.—CAN. 


PART III. SECT. 16, SUB-SECT. 5.— 
A. (a). 


1822 i. General costs — Excessive 
claim.}—In a suit claiming remunera- 
tion for salvage services rendered, the 
claim was excessive & the case was such 
as to warrant a small award only. 
The ct. made an award of £25 in 
favour of pltfs., & ordered defts. to 
pay the costs of the suit, On a 
subsequent application for directions, 
the ct. refused to excreise its discretion 
& to make a special order for costs.— 
STUART v. COLUMBIA RIVER (1921), 
21S. R. N.S. W. 674.—AUS, 
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excopt upon obtaining security to the 
extent of £37,500. The arresters 
ultimately obtained decree for £4,800 
as salvage, with modified expenses 
against defenders, but they were found 
liable in the expense incurred by 
defenders in obtaining security in 
excess of £8,000 :—Held : the arresters 
were rightiy found liable for the 
expense of obtaining security in exceas 
of £8,000.—StT. Charm v. AUDNEY, 
(1922) S, C. 85.—SCOT. 


at. Costs of arrest.}—Where salvors of 
a ship arrested her as an initiatory step 
in an action in rem to recover the 
salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her owners.—HATION wv, 
AKT. DURBAN HANSEN, [1919] S. C. 
154; 56 Se. L. R. 100.—8C0T. 


1418. Add. Annotation :—Mentd. Sheppy Glue & 
Chemical Works v. Medway (River) Con- 
servators (1926), 24 L. G. R. 457. 


1422a. —~~—.]--THE St. CHarrus, No. 1406a, 


ante. 

1428. Add. Annotation :-—Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1428. Add. Citations :—Brown. & Lush. 436; 

34 L. J. P.M. & A. 118; 12 L. T. 619; 2 
Mar. L. C. 221. 
Add. Annotations :—Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 
way, [1918] P. 344; Canadian Pacific Ry. v. 
Kelvin Shipping Co. (1927), 188 L. T. 369. 

1433. Add. Annotations :—Refd. The Kingsway, 
[1918] P. 344 ; Re Mersey Docks & Admiralty 
Comrs., [1920] 3 K. B. 223; Admiralty 
Comrs. v. S.S. Valeria, [1922] 2 A. C. 242; 
Admiralty Comrs. v. 8.8. Chekiang, [1926] 
A. C. 637; Admiralty Comrs. v. S.S. Susque- 
hanna, [1926] A. C. 655. Mentd. The 
Chekiang, [1925] P. 80. 

1439. Citation :—For ‘ [1916] A. C. 38,’ read 
[1917] A. O. 88.” 


Add. Annotations :—Mentd. Bradford Corpn. 
v. Webster, [1920] 2 K. B. 135; Baker vw. 
Dalgleish S.S. Co., [1922] 1 K. B. 361; The 
Moliére (1924), 41 T. L. R. 154. 

1447. Add. Annotation :—Apld. The Young Sid. 
[1929] P. 190. 

1452. Add. Annotation :——As to (1) Refd. Mersey 
iia & Harbour Board v. Hay, [1923] A. C. 

1471. Add. Annotation :—Refd. The Young Sid, 
[1929] P. 190. 

1472. Add. Annotation :—Mentd. The Kingsway, 
[1918] P. 344. 

1478. Add. Annotation :—Refd. The Glenfinlas, 
[1918] P. 363, n. 

1482. Add. Annotations :—Refd. The Rosalind 
(1920), 90 L. J. P. 126. Mentd. The Joannis 
Vatis (No. 2), [1922] P. 218. 

14838a. -|—While on hire by the Admlty. a 
steam trawler was sunk through a collision 
with the &. The value of the trawler was 
agreed bctween the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the A. 
contended that interest was only payable 
from the date when the Admlity. paid the 
value of the trawler to her owners :—Held: 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date; but, inasmuch as there was 
an agreement between the partics that defts. 
should pay what the Admity. had to pay to 


PART III, seal 11s SUB-SECT. 2.— 
e Cc e 








collision, from the dates of such pay- 


ments.—OANADIAN DREDGING CoO. v. 


Vol. I.—Admiralty. Cases 1418—1492a. 


the owners of the trawler, interest on that 
payment only ran from the date of payment. 
—THE ROSALIND (1920), 90 L. J. P. 126; 37 
T. I. R. 116. 

1484. Add. Annotation : —Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 


1489. Add. Annotation :—Gencrally, Mentd. The 
Joannis Vatis (No. 2), [1922] bP. 213. 

1489a. Claim by foreign Government.|— 
(1) By Finnish law 24 per cent. of the sale 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. :— 
Held: the Finnish Govt. had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 

, default action in rem. 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveats, & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats, otherwise they are not 
entitled to be heard.—TuHr Eva, [1921] P. 
454; 91 L. J. P. 17; 126 L. T. 223; 37 
T. L. R. 920; 15 Asp. M. L. O. 424. 

1492. Add. Annotation :—Generully, Refd. 
Stream Fisher, [1927] P. 73. 


1492a. After postponement—Decrease in 
value of ship—Liability of intervener causing 
postponement to give further security.] — In 
a mtge. action in rem pltfs., mtgees., in Jan., 
1925, recovered judgment by default con- 
demning the ship & ordering her sale by the 
marshal, Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees.; & by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the intervencrs giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the charterparty, that 
they were entitled to the judgment they had 
obtained, & that the costs of & occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marshal for £20,000 less than she had 
been valued at nine months previously. 
Pitfs. took out a summons for further 
security :—Held: although judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, & 
the interveners could be ordered to give 
further security in respect of possible loss of 
capital & interest & for the marshal’s ex- 
penses; the case must be referred to the 
registrar to find what amount should be 








The 





appeal, sub nom. THE PaAcirico vw. 
WINSLOW MARINE Raluway & SUII- 


1437 i. Correction of report—Regis- 
trar proceeding on wrong nctple. }— 
OANADIAN VIOKERS Co., D. v. THE 
SUSQUEHANNA (1919), 18 Exch. C. R. 
210; 44D. L. R. 716.—CAN. 


PART III. SECT. 18, SUB-SECT. 2. 


1480 i. Awarded from date of loss.)— 
Interest in Admity. cases be cal- 
culated on the damages allowed from 
the date of the collision; & on pay- 
ments made in respect of wages, & 
payments made by reason of the 


NORTHERN NAVIGATION CoO. (ONT.), 
(1924] Exch. C. R. 163.—CAN. 


sq. Workdone—From date of rendering 
bill. }-—In the Admity. Ct., in an action 
to recover for work done & material 
supplied, the ct. will allow interest 
from the time of rendering of the bill 
after completion, in the absence of 
legal excuse for non Deen 

INSLOW MARINE Ry. SuIP- 
BUILDING Co. v. THE PACIFICO, [1924] 
2D. L.R.190 ; [1924] Exch. C. R. 90: 
1W. W. R. 930: 34 B. C. 11; on 
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BUILDING Co., [1925] 2 D.. BR. 162.— 
CAN. 


PART III. SECT. 18, SUB-SECT. 3. 


st. Sale of ship—By marshal—Nolt 
licensed as auctioneer— fight to fees. -— 
Tho marshal, though not licensed as 
an auctioneer, is entitled to a double 
fee on the gross proceeds in selling a 
vessel at auction by order of ct.— 
HERNANDEZ v. THK BAMFIELD (1921), 
21 Exch. C. lt. 66; 30 B.C. R. 1613 
[1921] 3 W. W. R. 69.—CAN. 


Cases 1492a—1521a. ENGLISH AND Empire Digest SuPPLEMENT. 


given & what was the amount of plitfs.’ 
damages under each head.—TueE RD 
STRATHCONA (No. 2), [1926] P. 18; 95 1..J5. P. 
168; 1384 L. T. 511; 17 Asp. M. L. C. 24. 


1493. Add. Annotations :—-Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345. 

1493a. Unascertained Mability—Right of court 
to delay distribution.|—THE KRonpRINZ 
OLAV, No. 1551a, post. 


1495. Add. Annotation :—Mentd. The Mogileff, 
[1921) P. 236. 


1496. Add. Annotation:—Consd. 'The Stream Fisher, 
{[1927] P. 73. 








1497a. —_—- Motion for payment in default action 
—Necessity for notice.]|— THE Eva, No. 1489a, 
ante. 

1497b. Damage to ship whilst under arrest— 


Payment of damages into court—Cross-claim 
for damages for breach of charterparty.]— 
A vessel whilst under arrest in a necessarics 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. Liability for the damage to the 
extent of £21 12s. was admitted. On a 
motion by pltfs: in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which had caused the damage 
claimed to deduct £21 12s. by way of set-oll 
for such damage from their claim in respect 
of the judgment recovered in the county ct.: 
—Held: claimants could not credit thein- 
selves with £21 12s., but must pay that sum 
into the fund in ct.--THE Maacii A (1923), 
155 1. T. Jo. 191. 

1497c. Priorities—Several collisions.|—Where 
there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions.—THE STREAM FISHER, 
[1927] P. 73; 96L. J. P. 29; 186 L. T. 189; 
17 Asp. M. L. C. 159. 

Maritime liens generally, see SHIPPING. 

' Add. Annotations :—As to (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 213; 
The Point Breeze, [1928] P.135. Generally, 
Mentd. The Llandovery Castle, [1920] P. 
119; The Tervaete, [1922] P. 259; The 
Jupiter, [1924] P. 236. 

1500. Add. Annotations :—-As io (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 218; 
The Point Breeze, [1928] P.1385. Generally, 
Mentd. The Llandovery Castle, [1920] P. 
119; The Jupiter, [1924] P. 236. 

1501. Add. Annolation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 

1502. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 

1503. Add. Annotation :—Mentd. 
Vatis (No. 2), [1922] P. 218. 

1504. Add. Annotations :—N.F. The Volant (1842), 





The Joannis 
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1495 iv. Claim by assignee of 
foreign shipowner.}—After sale of a 
ship & payment of all costs & charges 
there romained in ct. a balanco to the 
credit of the ship. On an application 
for payment out by a resident of Van- 
couver, who claimed to be the assignee 


California :—Iled 





upon 


of tho reputed owner who lived In 


should be adjourned & published in 
Victoria & Vancouver by notice & 
advertisement for one month, the notice 
to be posted in the rogistry & served 
the collector of customs & 
the American Conaul at Vancouver.— ©. R. 
THE SPEEDWAY (1925), 35 B.C. R B. 
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1 Wm. Rob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 536. Refd. The 
Mellona (1848), 3 Wm. Rob. 16; The 
Benares (1850), 14 Jur. 581; The Milan 
(1861), 5 L. T. 590. 


1505. Add. Annotation :—Refd. The Point Breeze, 
[1928] P. 135. 


1507. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1508. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 

1519a. Expenses of witnesses—Though not called.]- 
—Where a charge for the attendance of such 
a witness was allowed, because counsel in 

advising on evidence thought that the witness 

was necessary :—Held: that was a dangerous 

ground on which to proceed, & one upon 

which an allowance or disallowance ought 

not to be founded.—THE LORD STRATHCONA 

(No. 3), [1926] W. N. 270, C. A. 


1520a. Measure of compensation.}|— While 
it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 

a witness duly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money given him with his subpena : 
& the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains & other 
officers, as in the case of _ professional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to baso the allow- 
ance. — THE Isis VI, [1921] PB. 255; 90 
L. J. P. 289; 125 1. T. 378; 87 'T. 1. KR. 
557: 65 Sol. Jo. 514; 15 Asp. M. L. C. 
237, C. A. 

1520b. Substitute for witness.}—The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course.—THE 
MASSILIA, [1926] P. 180; 95 L. J. P. 109; 
135 L. T. G71; 42 T. L. R. 5513; 17 Asp. 
M. L. C. 109 


1521a. Costs of obtaining statements from inde- 
pendent witnesses—Discontinuance of action.| 
—In a collision action, before pltfs. had filed 
their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 





319.—CAN. 
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sw. Allowance of items not in T'able 
of Fees. |-—-T nt PASCHENA 0, THE GRIFF, 
2712 D. L. R. 757; [1927] Exch. 
QZ; (1927) 1 W. W. R. 5155 3s 
C. k. 240.—CAN. : 


the application 


1541a. 


taxation of defts.’ bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was ‘‘a well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 
will enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as events turn out, never arise’ :— 
Held: R.S. C., Ord. 65, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, & the costs in question were not 
prematurely incurred, & defts. were entitled 
to recover them from pltfs. on taxation.— 
Tor CHANNEL QUEEN, [1928] P. 157; 97 
L.J.P.97; 189 L. T. 336; 447. L. R. 505; 
17 Asp. M. L. C. 484. 


1526. Add. Annotation :—Expld. The Ibis VI, 


[1921] P. 255. 


1527. Add. Annotation :—Expld. The Ibis VI, 


[1921] P. 255. 


1586a. ——- ‘‘ To persons claiming to have sus- 


tained damage ’’—Appearance at trial— 
Right to be heard.]—In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug H7I., addressed their writ in the usual 
manner: ‘‘ To the owners of the steamship 
D. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. & her tow & the 
D. on the morning of Jan. 2, 1921.’’ Notice 
of the action was inserted in the press. At 
the trial the owners of the steamship 7’., who 
claimed to have sustained damage by reason 
of the collision or collisions between the H. 
& her tow & the D., appeared by counsel & 
claimed to be heard. The owners of the 7’. 
had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit :—Held: the 
writ made the owners of the 7’. parties to the 
action, & was served upon them by insertion 
in the press.—Cory LIGHTERAGE, I/rp. v. 
Darvon (Owners), THE TARLow (1922), 153 
I. T. Jo. 12). 


1538. Add. Cilation :—4 Asp. M. L. C. 27, n. 


Add. Annolalion :—Refd. The Vigilant, [1921] 
P $12. 








Waiver of.|—In an action of 
limitation of liability under M. S. Act, 1894 
(c. 60), s. 503, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners & crew of the vessel injured in 
the collision, in respect of which judgment 
had been given against pltfs. in the previous 
action, & some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation :—Held: a decree might be 
granted without requiring pltf. to file the 
usual affidavit.—THe CormBra (1923), 130 
L. T. 512; 186 Asp. M. L. C. 288. 


1542. Add. Annotulion:—Mentd. Brierley v. 


Bricrley & Williams (1918), 34 T. L. R. 458. 


1544, Add. Annotations :—As to (2) Refd. Mersey 


Docks & Harbour Board v. Hay, [1923] 
A. C. 3£5. Mentd. The Kronprinz Olav, 
{1921} P. 52; The Coaster (1922), 91 L. J. P. 
145. 


1546. Add. Annotation :—Mentd. Weld-Blundell 
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uv. Stephens, [1920] A. C. 956. 
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1547. Add. Annotation :—As to (2) Refd. Mersey 


Docks & Harbour Board v. Hay, [1923] 
A. ©. 345. 


1548. Add. Annotations :—As to (2) Consd. The 


oaster (1922), O91 L. J. P. 145. Generally, 
Mentd. The Kronprinz Olav, {1921} P. 52. 


1548a. —-—- —-—- —-—.]—Pltf. in an action of 


limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act, 1894 (c. 60), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a _ foreign ct.—Tne 
CoASTER (1922), 91 L. J. P. 145; 127 L. T. 
153; 38 T. L. R 511; 15 Asp. M. L. C. 560. 


1551a. ——— Unascertained liability —- Right of 


plaintiffs in limitation suit to claim against 
fund.|}—In Feb. 1917, two Norwegian 
vessels, the C. & the O., came into collision 
& the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the O. in the 
Admlty. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pitfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C., the owners of her cargo, & 
all persons claiming to have received damage 
by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro- 
nounced limiting the liability of the owners 
of the O. to £8 per ton on the registered 
tonnage of the O. calculated in accordance 
with M. S. Act, 1894 (c. 60). The decree 
provided that all claims were to be brought 
in within three months & that claims not so 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
ings & the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the report be 
not confirmed & that they might havo leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. [Pltfs., the owners 
of the O.. appealed :—Held: (1) pltfs. had 
no absolute right under the limitation sects. 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained; (2) 
limitation proceedings do not contemplate 
claims by pltfs., & the owners of the O. could 
not file a claim against the fund in their own 
right; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pitfs. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to adjust 
3 
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the distribution of the fund so that pltfs. 


might obtain credit for the amount payable | 


under the Norwegian judgment; but, hav 
ing regard to the lapse of time & to the 
fact that limitation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund.—THE KRONPRINZ 
OLAV, [1921] P. 52; 90 L. J. P. 398; 125 
L. T. 684; 15 Asp. M. L. C, 312, C. A. 


Annotation :—As to (3) Consd. The Coaster (1922), 93 
LJ. P. 145, 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


1553a. ——-.]|-——-The usual rule by which the 
successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to recover their costs of giving bail in excess 
of the amount of their statutory liability.— 
CHARLOTTE (OWNHRS) wv. THEORY (LATE) 
(OwNERS), THE OHARLOTTR (1921), 158 
lL. T. Jo. 69. 

1553b. S. P. Tye Kara.een (1925), [1927] P. 
63,n.; 69 Sol. Jo. 574. 





Part IV.—Appeals. 


1581. Cilations :—For * (1878) ”’ read ‘* (1877).”’ 
Add. Annotation: — Mentd. Wickins  v. 
Wickins, [1918] P. 265. 

1596. For ‘No appeal ’”’ read “ Right of appeal.”’ 
Add. Annotation :—Consd. The Royal Star 
(1927), 97 L. J. P. 49. 

1597a. ——— Master censured but certificate not 
dealt with.;—A master, who has been cen- 
sured in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c. 60), s. 478, but certainly has 
the right. under M. S. Act, 1906 (c. 48), s. 66, 
as being ‘‘a person having an interest ’”’ in 
the inquiry, who has appeared at the hearing, 
& is ‘‘ affected by the decision of the ct.’”’— 
THE Roya. Star, [1928] P. 48; 97 L. J.P. 
49; 138 L. T. 558; 44 T. L. R. 16383; 17 
Asp. M. lL. C. 417, D. C.3 subsequent pro- 
ceedings, [1928] P. 144, D. C. 

1600a. ---—-.]--A British master holding a Board 
of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Comr.’s Ct. appointed ‘ to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. The master appealed :— 
Held: the master, having had no notice of 
the charges on which he had been found in 
fault, had not had an opportunity of making 
his defence, & the decision of the Wreck 
Comr.’s Ct. must be quashed & the certificate 
restored free from suspension. — THE 
CHELSTON, [1920] P. 400; 90 L. J. P. 77; 
124 L. T. 223; 36 T. L. R. 688; 15 Asp. 
M. L. C. 158, D.C. 

1603a. ———.]|— THE THROSTLEGARTH (1899), 
cited, [1906] P. at p. 312. 

Annotation :—Oonsd. The Carlisle, [1906] P. 301. 

1608b. —--—- -——.]—-TH® GRECIAN (1902), [1928] 
Pr. 146,n., D.C. 








1604a. --— Preliminary motion—aAs to right 
of appeal.]—The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 


took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right. 
to appeal was decided by the Div. Ct. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him :—Held: (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & mercly appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
uestion of the right to appeal, contested by 

the Board, raised a matter of public interest, 
& the master was entitled to the costs of the 
preliminary motion.— THE Royal SrTar 
(No. 2), [1928] P. 144; 97 L. J. P. 107; 44 
T. L. R. 408; 17 Asp. M. L. C. 417, D.C. 

1610. Add. Annotation :—-Refd. Campbell v. Pollak. 
[1927] A. C. 732. 

1611a. — - -—-—- Costs.| —THRE Youna Srp, No. 
1696a, post. 

16138a. Appeal out of time—Discretion of 
court to extend time—Objection that appeal 
out of time not taken promptly.|—-Where 
an appeal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time :-—Held : asthe objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal.—THER OTTo- 
KAR, [1921] W. N. 266, O. A. 

Annotation:—Apld. London S.S. & Trading Corpn. v. 

Russian Volunteer Fleet (1926), 135 L. T. 607. 

1619. Add. Annotation :—Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


1620a. ——— Advice to be in writing.]—-Where 
the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 
sors should be clicited by written questions, 
so that these questions & the answers may 
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be available in the House of Lords.— 
MBELANIB (OWNERS) v. SAN ONOFRE (OWNERS) 
(1919), 35 T. L. R. 507; 63 Sol. Jo. 552; 
[1927] A. CO. 162, n.; subsequent proceedings, 
[1925] A. C. 246, H. L. 


Annotations :—Moentd. S.S. Artemisia v. S.S. Douglas (1925), 
etc re C.16!,n.; S.8. Australia v. S.5. Nautilus, (1927) 


1622. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (19286), 
95 L. J. P. 145. 

1627. Add. Annotations :—Mentd. The aut 
[1918} P. 344; Admiralty Comrs. v. S.S. 
Susquehanna, [1926] A. C. 655. 

1630. Add. Annotation :—Mentd. 
Vatis (No. 2), [1922] P. 213. 

1635. Add. Annotations :—Consd. Re Article X 
of Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 57 ; 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. 

1638. Add. Annotations :—Mentd. 
Sutherland, [1918] P. 332; 
[1921] P. 90. 

1640. Add. Annotation :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1642. Add. Annotation :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 


1642a. -]—Observations of LoRD Sum- 
NER on the practice of the Ct. of Appeal 
in reviewing decisions of the Admlty. Ct. 
gepenee on the credibility of witnesscs.- - 
S.S. HONTESTROOM v. S.S. SAGAPORACK, S.S. 
HontTestroom v. S.S. DURHAM CASTLE, 
[1927] A. C. 37; 95 L. J. P. 1538; 136 L. T. 
33; 17 Asp. M. L. C. 123; sub nom. THE 
Say nae Pea THE HONTEsTROOM, 42 T. L. R. 
741, H. L. 


Annotations :—Consd. Hoff Trading Co. v. De Rougemont 
(ieau) 34 Com. Cas. 291. Refd. The Backworth, [127] 
- 256. 


The Joannis 


The Clan 
The Kenora, 








1644a. Decision of court below not interfered with 
-—Joinder of plaintiffs convenient—& within 
rules locally applicable—Action in rem.]— 
MARLBOROUGH HILL, SHIP v. COWAN & SONS, 
No. 541la, anie. 


1646. Add. Annotations :—Apld. The Kingsway, 
[1918] P. 344. Refd. Admiralty Comrs. v. 
S.S. Chekiang, [1926] A. C. 637; Admiralty 
Comrs. v. 8.S. Susquehanna, [1926] A. C. 655. 

1648. Add. Annotations :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 158. Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


1649. Add. Annotation :—Consd. S.S. Hontestroom 
v. SS. Sagaporack, S.S. Hontestroom v. 
S.8. Durham Castle, [1927] A. C. 87. 


1655a. ——— Failure to consider important matter 


PART IV. SECT. 4, SUB-SECT. 1. 


sa. In estimating weight of evidence— 
Witnesses not heard in court below.}— 
Where the trial judge did not hear or 
see the witnesses, an appellate ct. is 
as competent to appreciate the facts 
& estimate the credibility of the evi- 
dence as the ct. of first instance.— 
CANADIAN VICKERS Co., LTp. v, THE 
SUSQUEUANNA (1919), 19 Exch. C, R. 
116: 48 D. L. R. 461.—CAN. 


sh. ~—— Witnesses heard in court below. ] 
—Where the local judge in 
has seen & heard the witnesses & was 
assisted by tivo assessors, 
chequer Ct. of Canada, sitting as a ct. 
of appeal, should not interfere with the 
decision of the judge of first Instance 
as regards pure questions of fact, 
unless it is firmly of the opinion that 
such decision is clear! 
FRASER v. S.S. AZTro (1920), 20 Exch. 
oO. R. 39; 56D, L. R. 440; (1921), CAN. 


Vol. I.—-Admiralty. Cases 1620a—1708. 


——Maritime Conventions Act, 1911 (c. 57).]— 
Where a judge sitting in Admlty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had differed with him on the facts & had 
found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below.— 
THE CLARA Camus (1925), 1384 L. T. 50; 16 
Asp. M. L. C. 570, C. A.3 revad. on other 
grounds (1926), 136 L. T.291; 17 Asp.M.L.(. 
171, H. L. 

1666. Add. Annotation :—Mentd. Bradley v. New 
som, [1919] A. C. 16. 

1674. Add. Annotations :—Mentd. The Clan 
Sutherland, [1918] P. 332; The Kenora, 
[1921] P. 90. 

ii a1 Annotation :—Refd. The Modica, [1926] 

. 12. 


Add. Annotation :—As to (1) Refd. The 
Modica, [1926] P. 72. 


1694. Citations :—For ‘‘P. D. 218” read “8 
P. D. 218.” 
its Annotation :—Refd. The Modica, [1926] 
Ae 
1695. Citation :—For “ 27 T. Tl. R. 1” read * 27 
T. L. R. 398.” : 


Add. Citation :--on appeal, sub nom, Tro 
(OWNERS) v. LORD HIGH ADMIRAL OF UNITED 
KINGDOM (COMRS. FOR EXECUTING THE 
OFFICE OF), [1912] A. C. 300, HI. LL. 
Add. Annotation :—Mentd. The Vectis, [1929] 
P. 204. 

1695a. ——- ——- ——— ———.]—-CANTON (OWNERS) 
v. RHESUS (OWNERS), [1928] W. N. 2143 31 
Lloyd, lL. R. 289, H. L. 

Annotation :—Expld. The Young Sid, [1929] P. 190. 

1696. Add. Annotation :—Consd. S.S. Canton v. 
S.S. Rhesus, [1928] W. N. 214. 


1696a. -]}—On appeal from a 
judgment in a collision action in which the 
judge of the county ct. had found both vessels 
to blame in the proportions of two-thirds & 
one-third, the Div. Ct. reversed the judgment. 
to the extent of holding the vessels to blame in 
equal degrees, & applts. were given the costs 
ofthe appeal. Resps. in the Div. Ct. appealed 
on the question of costs :-—Held: by R.S8. C., 
1883, Ord. 65, r. 1, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, & unless the Judge can be shown 
to have taken into consideration matters 
which are immatcrial to the issue his decision 
is unappealable.—THE YouNG Sip, [1929] 
P. 190; 98 L. J. P. 97; 141 L. T. 234; 
465 T. L. R. 389, C. A. 

1708. Add. Annotation :—Apld. The Young Sid 
(1928), 45 T. L. R. 188. Refd. The Young 
Sid, [1929] P. 190. 


20 KXxch. C. R. 450; 63 D. L. R. 543,.— 
CAN. 





oe ee 








Admilty. 
the PART IV. SECT. 4, SUB-SECT. 3.—A. 

1660 ii. -}—Tho 
amount of salvage reward is in the 
discretion of the ct., &, unless tho same 
is excessive, an appellate tribunal 
ought not to interfere.—SHIP SENECA 
v. MACDONALD, [1923] Exch. OC. BR 
177; affg., [1923] Exch. C. R 13.— 


Ex- 











erroncous,-— 
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Cases 1710—18lla. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Part V.—uurisdiction and Practice of other Courts having 
Admiralty Jurisdiction. 


1710. Add. Citation :—14 Asp. M. L. C. 21. 

1717. Add. Citations :—sub nom. Ie PERFECT v. 
POYNTER, R. v. Essex County Court JUDGE, 
53 LL. J. Q. B. 423; sub nom. R.v. Aspy, 32 
W. R. 754. 

1719. Add. Annotation ;—Mentd. Leopold Walford 
(London) v. Les Affreteurs Reunis Soc. 
Anon., [1918] 2 K. B. 498. 

1722. Add. Annotation : —Apld. The Norfolk Coast 
(1922), 153 L. T. Jo. 450. 

1723a. —— -.J—-A collision took place in the 
Thames between the dumb barge H. & the 
steamer C’.. Proceedings were cominenced by 
the owners of H. in the High Ct., but the 
action was subsequently settled, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.’ costs on the High Ct. scale, on the 
ground that the matter was within the 
Adunlty. jurisdiction of the county ct., where 
the action should have been commenced :— 
Held: pltfs. were warranted in commencing 
proceedings in the High Ct. & were entitled 
to have their costs taxed on the High Ct. 
scale.—THE Norrotk Coast (1922), 153 
L. T. Jo. 450. 

1729. Add. Annotation :- -Mentd. Mancomunidad 





Vapor Frumiz v. Royal xchange 
{1927} 1 K. B. 567. 
1732. Add. Annotation :—Apld. The Norfolk 
Coast (1922), 153 L. T. Jo. 450. 
1740. Add. Annotation :—Mentd. WUontestroom 


(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1745. Add. Annotation :—Mentd. MUontcstroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. BP. 153. 

1750. Add. Annotation :—Refd. The British Trade, 
[1924] P. 104. 

1751. Add. Annolation :--As to (2) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 





1752. Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


1766. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1928), 
95. 1,3. 27.145, 

1769. Add. Annotation :—Gencrally, Mentd. "he 
Ambatielos. The Cephalonia, [1923] P. 68. 

1793. Add. Annotation :—Mentd. The Tervaete, 
[1922] P. 259. 


« Add. Cite 

Ik. R. 50. 

Add. Annotation: -Refd. The Yuri 
The Woron [1927] A. ©. 906. 


1794a. ---—- That of High Court before 1890.] - 
(1) The effect of Colonial Cts. of Admlty. Act. 
1890 (c. 27), s. 2 (2), is to limit the jurisdiction 
of colonial cts. of admity. established under 
the Act to the admlty. jurisdiction of the 
High Ct. of Iingland as it existed at the 
passing of the Act; the cxtension of the 
wdnalty. jurisdiction of the High Ct. by Jud. 
(Consolidation) Act, 1925 (ce. 4). s. 22, does 
not apply to colonial cts. of admilty. 

(2) The Exch. Ct. of Canada has not, under 

sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction in rem to try an action for 
damages for breach of a charterparty.— THE 
YuRI MARU, THE WoRON, [19971 A © anr. 
43 T. L. RR Of, och tue. SNIA VISCOSA 
SOCIETA, Erc. v S.S. YURI Maru, CANADIAN 
AMERICAN SIPPING Co. v. S.S. WOoRAN, 
Jh. J. P. C. 1873; 1387 L. T. 747; 71 Sol. Jo. 
649: 17 Asp. M. L. (. 322, P. C. 

1795. Add. Annotation :—Refd. The Yuri Marn, 
The Woron, [1927] A. C. 906. 

1796. Add. Annotation :—Generally, Mentd. The 
ritish Trade, [1924] P. 104. 


1799a. I—-THE Vrouw Dorormea (1754), 
cited 2 Ch. Rob. at p. 246; 165 E.R. at p. 
304. 

1811a. —— Action in rem for damages for breach 
of charterparty.|-—-Trm Yurr Maru, THe 
Woron, No. 1794a, ante. 


Maru, 





PART V. SECT. 5. 


a t. ——— Plea of forum nom con- 
veniens. }—Circumstances in which plea 
sustained.-—LA SooirrTeé pu Gaz DE 
Paris ©. LA SOcikTk ANONYME DE 
NAVIGATION ‘** Les ARMATIKURS FRAN- 
CAIs,” [1926] 5. C. (H. lu.) 13.—SCOT. 


PART V. SECT. 7, SUB-SECT. 1. 


ci, —-—- Necessarics.}--A claim for 
necessaries can be enforced in a colonial 
udmiralty ct. by a suit an rem.—THE 
Herwa MARU v. BiRkD & Co. (1923), 
i. L. R. 1 Ran. 78.—IND. 


PART V. SECT. 7, SUB-SECT. 2. 


o (p. 253) f. .]—Although 
the Kxch. Ct. of Canada on its Admlty. 
side sits in Canada, it administers the 
maritimelaw of England in Jike manner 
up if the cause of action were being tried 
& dispased of in the English Ct of 
Admlty.—ROBILLARD v. THE Sr. 
Roon & CHARLAND (1921), 62 D. L. R 
145; 21 Exch. C. R 132.—CAN. 


© (p. 253) ti. Necessarnies—— 
Ship not “ under arrest.*’]—Where a shi 
is not under arrest & its owner is domi- 
ciled in Canada, tho Exch. Ct. of Canada 
has no jurisdiction over an action for 














repairs or necessaries supplied to the 
ship.—STack v. Tok Baran LEoroLp 
(1919), 18 Exch. C. R. 325.—CAN. 


Cc (p. 253) iii. ‘laim for 
damages for death of husband—Hffect 
of Maritime Conventions Act, 1914.]— 
Pitf.’s husband was killed in a collision 
between the C. & a boat in which he, 
with another man, was engaged in 
fishing. Plitf. took action in rem in 
the Kxchequer Ct. in Admiralty to 
recover daumages:—Held: the Ux- 
chequer Ct. had no jurisdiction to hear 
& determine the present action, & the 
Maritime Conventions Act, 1914, did 
not so enlurge the jurisdiction of the 
Exchequer Ct. in Admiralty, as 
oxisting under the Admiralty Court, 
Act, 1861, as to give jurisdiction in 
actions like the present.— THE CATALA 
v. DAGSLAND (B. C.), [1928] 3 D. L. R. 
334; [1928] Exch. C. R. 83.—CAN. 


rare 253)i. ——- ——- ——- ——.J—- 
Sub 








ect to the exceptions mentioned in 
Canada Shipping Act, 1906 (c. 113), 8. 
191, in an action for scaman’s wages 
earncd on a ship rogistered in Canada, 
where the amount of recovery is less, 
although the amount sued on is more 
than $200, the Exch. Ct. in Admlty. is 
without jurisdiction.—KOUAME pb. 8.8. 
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MAPLECOURT (1921), 21 Iexch. C. R. 


226.—CAN 

BO. Stevedores’ claims, ]— 
Pitfs., stevedores, entered into a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refuscd to allow them to load the 
vesse], & therenpon the ship was 
arrested on a claim: for damages arising 
out of breach of the contract :—Held : 
(1) the admlty. jurisdiction of the ct. 
was no greater than the admilty. 
jurisdiction of the High Ct. of Eng- 
land; (2) upon the facts the ct. had 
no jurisdiction to entertain the action. 
—WOLFE wv. 8.8. CLEARPOOL (1920), 
20 Exch. C. R. 143.—CAN. 

sd. ~J—The Exch. Ct. of 
Canada has jurisdiction over stevedores 
claims.—J. P. FERNS v. THE INGRLBY, 
{1923] Exch. C. R. 208.—CAN. 

Maritime lien—Created by 

foreign law.j}—See Nos. 348 i-iti, ante. 

sf. —— Appellate jurisdrction— 
Necessity for leave to appeal—ZJnter- 
locutory judgment.)—The Exch. Ct., 
sitting in appeal, cannot entertain an 
appeal from an intorlocutory decree 
without leave having previously been 
obtained from cither the local judge in 
admity. or from the Judge of the 














par Ct.—JOHNSON & MAUOKAY v., 
S.S. Cn arues S. Nerr (No. 1) (1918), 
17 Exch. C. R. 155.—CAN. 


sg. S. P. Re 251 BARS or SILVER & 
SEA INSURANCE Co. v. CANADIAN 
SaALvaGE AssSocN. (1915), 15 Exch. 
C. R. 367.—CAN. 


———————— I ee ee | ee 


(1) ‘hore by statute an ap eal is 
given to the Exch. Ct. of Canada from 
an interlocutory judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
ct. has no jurisdiction to hear the 
appeal. 


(2) The judgment of a local judge 
of admlity. confirming a taxation by 
the district registrar of the marshal's 
bill for services, otc, relating to the 
care of the ship. whilst in his custody 
ia an interlocutory judgment.—Mc:- 
JULLOUGH v. THK SAMUEL MARSHALL, 


ELIASOPIT v. gt Co. OF CAN. 





(QUE. ) eer Ply L. R. 729; 21 
Exch. C. R. 3 iN. 

sl. —— —— Appeal as to costs. ]} 
—Semble: appoals involving merely a 


question of costs should not be enter- 
tuined, more particularly when the 
pp cal is from the decision of He trial 

e confirming the findings tho 
ae ng mastcr, or when the Satter is 
only one of quantum involving the 
exercise of his discretion.—McCuL- 
LOUGH wv. THE SAMUEL MARSHALL, 
IcLIASOPH v. STEEL Co. OF CAN. 
(Qur.) (1922), 68 D. L. R. 729; 21 
Exch. C. R. 351.—CAN. 


sm. ——— -——_- - —— No jurisdiction to 
hear appeal from Commissioner's Court 
under Canada Se al Act. ee v. 
PERREAULT (1922), 66 D. L. R. 671; 
21 exch. C. It. 355.—CAN. 


. McCuLLouaen v. THE 


admiralty district to another.]—Sce 


cases ti, wi, post. 


Erercise of jurisdiction— A p- 
pellate jurisdiction—Q uestions of fact. }— 
Where the local judge in admity. has 
seen & heard the witnesses & was 
assisted by two assessors, the Exch. 
Ct. of Canada, sitting as a ct. of appeal, 
should not interfere with the decision 
of the judge of first instance as regards 
pure questions of fact, unless it is 
tirmly of opinion that such decision is 





erroncous.—-FRASER wv. S.S. AZTEC 
(1920), 20 Exch. ©. R. 39; 56D. L. R. 
21), 20 Exch. "CG. R. 450; 


440; (19 
63 D. L. R. 543.—CAN. 

_—— Dismissal of ap- 
| for want of prosecution.}—There is 
no distinction in principle to be drawn 
between tho inherent authority of the 
ct. to order the dismissal of & casc on 
appeal for want of prosecution, & 
the dismissal of one at first instance.— 

SAMUEL MAR- 
STEEL CoO. OF 
R. 16; 








SHALL, ELIASOPH v. 
Cin. (QUE.) ees 70 DL. 
21 Exch. C. R. 426.—CAN. 


st. aA pplication for 
retention of bail bond rin court or for 
re-arrest of ship.J—Application  dis- 
missed.—IEMPIRE STEVEDORING Co., 
Lrv. v. Tot EMPRESS OF JAPAN, [1927] 
2D. L. R. 985; 38 B.C. It. 438.—CAN. 

ti. -—— Trunsfer of action— 
Convenrence. }—(1) 1t is in the di&cre- 
tion of the ct. to order the removal of 
a suit from one district to another 
upon cause shown. 

(2) The determining factor in grant- 
ing such an order 1s that of general 
convenience to the parties.—JOHNSON 
v. THK CHARLES S. Nerr (1918), 21 
Exch. C. R. 171.—CAN. 


-}—On the ground 
Exch. Ct. will not 

















the 





wi. 
of comity, 


, entertain an application for the transfer 


—— —— Transfer of actwon from one | of a cause from one admity. district to 
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another without the application having 
first been made beforo the local judge. 
—JOUNSON & MACKAY »v. S.S. CHARLES 
S. Nerr (No. 2) (1918), 17 Exch. C. R. 
158.—CAN. 


PART V. SECT. 7, SUB-SECT. 3. 


sw. High Court.J}—The High Ct. {s 
a colonial ct. of Admlity. & has juris- 
diction in an action by consignees 
against a ship, the owner of which is 
not domiciled in Australia, for delivery 
in a damaged condition of goods for 
which the consignocs hold a bill of 
lading issued by the master of the 
ship.—SHAre (JOHN) & Sons, LTD. wv. 
THE KATHERINE MAOCKALL (1924), 34 
C. L. R. 420.—AUS- 


PART V. SECT. 7, SUB-SECT. 5. 


Tort of master within 
Peele vee }—If a tort is committed 
within the jurisdiction of the ct. by 
the master of a ship, boing a perec- 
grinua, against a member of his crew, 
also a peregrinus, the ct. has juris- 
diction to arrest the tort. feasor or his 
goods, & to try an action based upon 
the tort; but the commission of such 
a tort is not a ground for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship.— 
NOLAN v. sre RvusskL HAVERSIDEK, 
[1921] C. P. D. 136.—S. AF. 


—— Action inrcm—Neccssaries— 
What law applicable.|j—In a claim 
in rem against the proceeds of a vessel 
for oa sum of tnoney alleged to havo 
been expended for repairs & neces- 
saries in priority to prior mitgecs. 
of the vessel the law to be applied 
19 English admlty. law & not Roman- 
Dutch Law.—Crooks & Co. v. AGRI- 
CULTURAL ey eee UNION, LTD., 
eee D.423; 42N.. Rh. 216.— 
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Cases 1—91. 


14. 
15. 
16. 


37. 


40. 


53. 


68. 


ENGLISH AND EmprrE Diarst SuPPLEMENT. 


AGENCY. 
Part |—The Relation of Agency. 


Add. Annotation :—Consd. vas er Greene 
v. De Courville (1920), 36 T. L. R. 790. 


Add. Annotations :—Mentd. Keen v. Mear, 
[1920] 2 Ch. 574; Jones (Holloway) v. 
Woodhouse, [1923] 2 K. B. 1173; Prager v. 
Blatspiel, Stamp & Heacock, [1924} 1 K. B. 
566; Tarn v. Scanlan, Neilsen, Andersen v. 
Collins, Muller (London) v. Lethem, Muller v. 
I. R. Comrs. (1927), 44 'T. L. R. 68. 


Add. Annotation :—Consd. Verner-Jeffreys v. 
Pinto, [1929] 1 Ch. 401. 

Add. Annotations : —Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [1918] 
A. © 777; Joachimson v. Swiss Bank 
Corpn., [1921] 3 K. B. 110. 

Add. Annotations :—Mentd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 423; Taylor 
v. Davies, [1920] A. C. 636 ; Dominion Coal 
vn v. Maskinonge S.S. Co., [1922] 2 K. B. 
Add. Annotation :—Mentd. Boynton  v. 
Richardson (1924), 69 Sol. Jo. 107. 


Add. Annotation :—Refd. Wisbech R. C. »v. 
Ward, [1927] 2 K. B. 556. 


Add. Annotations :—Consd. Wisbech R. D. C. 
v. Ward (1927), 91 J.P.200. Refd. Brightman 
v. Tate, [1919] 1 K. B. 463; Boynton v. 
Richardson (1924), 69 Sol. Jo. 107; Wisbech 
ht. C. v. Ward, [1928] 2 K. B. J. 


17. 


19. 


21. 


28. 


28. 


29. 


31. 


| 
34. 


35. 


Add. Annotations ae Folkes v. King, 
{1923} 1 K. 282; Lowther v. Harris, 
[1927] 1 K. B. 393. 


Add. Annotations :-—As to (2) Refd. A.-G. v. 
De Keyser’s Royal Hotel, [1920] A. C. 508. 
Generally, eee Oakley v. Wilson, [1927] 
2K.B 279 

Add Citation :-—8 T. L. R. 194. 


Add. Annotations :—Refd. Taylor v. Davies, 
[1920] A. C. 636. Mentd. Weld v. Petre, 
|1929] 1 Ch. 33. 


Annotation :—-Mentd. Williams v. Page (No. 
4) (1859), 28 Beav. 148. 


Add. Annotations :—Refd. Simeonsv. Durand’s 
Trustee, [1928] 2 K. B. 66. Mentd. Lamb v. 
Wright, [1924] 1 K. B. 857. 


Add. Annotations :—Consd. Simeons vv. 
Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
Re Kaufman Segal & Domb, F2 p. The 
Trustee, [1923] 2 ooh. 89. Mentd. Lamb v. 
Wright, [1924] 1 K. B. 857. 

Add. Annotations :—Mentd. 

Marsh, [1921] 2 K. B. 640; 
Price (1923), 92 L. J. K. B. 871. 


Add. Annotation :-—Mentd. Templeton v. 
Parkin (1929), 140 L. T. 819. 

Add. Annotation :—Mentd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 187 L. T. 533. 


Robinson v. 
Bradford v. 


Part Il—-Competency of Parties—Acts which can be 
done by an Agent. 


Add. Annotation :—Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, 1924} 1 Gh. 
116. 

Add. Annotation :—Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch. 
116. 

Add. Annotation :—Mentd. L. & N. B. Ry. v. 
Easington Union Assmt. Com. & Easington: 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

Add. Annotations :—Generally, Refd. Re Elis, 
[1925] 1 Ch. 564; Huddersfield Fine Wor- 
steds v. Todd (1925), 42 T. L. R. 52. Mentd. 
Re Lee, Ex p. Grunwaldt (1919), 89 L. J. K. B. 
364; Re Bankruptcy Notice, [1924] 2 Ch. 76. 


69. 
87. 


88. 


90. 


91. 


For ‘‘ Dramatic Copyright Act, 1888,’’ read 
“‘ Dramatic Copyright Act, 1833.’ 


Add. Annotation :—Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. 


Add. Annotation :—Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. 


Add. Annotations :—Refd. R. v. North Wor- 
cestershire Assmt. Com., /x p. Hadley, [1929] 
2 K. B. 397. Mentd. " Veasey v. Beardsley 
(1024). 23 L. G. RB. 118. 


Add. Annotations :—Refd. Wigg v. A.-G. of 
the Irish Free State (1927), 96 L. J. P. C. 88. 
Mentd. Cayzer, Irvine v. Board of Trade Pte 
95 L. J. K. B. 1384; Me Mason, |1929] 1 Ch. 


PART I. 

1 ii. ——.}+—The elation of 
principal & agent only arises when the 
person called the agent has authorit 
expressed or implied to act on behalf 
of the oer called the principal, & 
consents so act.—SMITLE v. SLAT- 
TARD (1919), ro W. A. L. R. 19.—AUS. 

2i. ——.}—Held: in the circum- 
stances despite the designation of deft. 
ag agent by pitf., the real relationship 
between the parties was that of pur- 
chaser & a —-BRIDGEFORD — t, 
Dixon, (1918] I. D. L. 156.—S. AF. 

5 i. lor ** AUS.’’ read ‘6S, AF.’’ 

aa. Agent distinguished from—Joint 
adventurer.]—The distinction between 





the position of a joint adventurer & 
an ordinary ent bu for his 
rincipal hia the understanding that 
bet is to be remunerated for his ser- 
vices, pointed out.—SuTTron v. FORST 
(1924), 55 O. L. R. 281.—CAN. 


ai. .}—-Where a consignee 
of goods for sale is authorised to sell 
thom at a certain minimum price & 
told that whatever amount he obtains 
above that price will be his commission, 
the relationship between consignor & 
consiguee is that i ag & agont. 
—KREexX GROOKRY as & KEEN, 
ein 3D. L. R. 565 : he ; 1ige8) 2Ww. W. 

R. 402; 19 Sask. L. 2.—CAN. 


26 iv. aoe ete v. VAN 
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AALST (Alta.) (1914), 28 W. L. R. 876. 
—CAN. 


i viii. Kor ‘* AUS.’’ read ** §S. AF ” 


.}~—Defts. gave to 
pitt a written order to ship H Sade shes from 

ngland on account of def ltf 
ardured zoods from a auuiaclarer 
in England to be shipped in a 
formance of this order :—Held: the 
relationship between the parties was 
that of principal & agent, not of 
vendor & purchaser. -—BULTERS vw. 
Roope, [1929] N. 4. L. R. 549.—N.Z. 


27 xiii. ———~ ——.]——-PI ESSE v. TAS- 
MANIAN, ETO. CO-OPERATIVE ASSOON., 
LTp. (1919), 15 Tas. L. R. 67.—AUS. 


xii. —— 





Vol. I.—Agency. Cases 105—164a. 


Part IIl—Classes of Agents. 


105. Add. Annotation :—Mentd: Collins v. Hopkins, 


{1923] 2 K. B. 617. 


127a. ——.]—Pltfs. bought from the first defts. 
a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 


goods. 


In an action for damages :—Held: 


as the second defts. were not in fact the 
agents of pltfs. but only of the first defts., & 


The 


as the mere description of the second defts. 
as del credcre agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
us against the second defts. — NOUVELLES 
ILUILERIES 
(H. C.) & Co. (1924), 40 'T. L I. SOt. 


ANVERSOISES S. A. vv. MANN 


Part IV.--Formation and Evidence of the Contract of 


148. Add. Annotation :— Generally, Mentd. Ariadne | 164a. Counsel -— Signing pleadings.] — L.. 
8.8. Co. v. McKelvie, [1922] 1 K. B. 518. 


156. Add. Annotation :—Refd. Thirkell v. Cambi, 


[1919] 2 K. B. 590. 


157. Add. Annotations :—-Apld. Grindell v. Bass, 
Refd. Thirkell v. Cambi, 
Mentd. North v. Loomes, 


[1920] 2 Ch. 487. 
[1919] 2 K. B. 590. 
[1919] 1 Ch. 378. 


PART III. 

sb. Mercantile agent-—Automobile 
dealer.|}—~Harnke & Crase, Lrp. v. 
COMMERCIAL FINANCE CORPN., UTD. 
(1925), 62 O. Ih. R. 601.—CAN. 

108 i. Broker.jJ—A broker is an agent 
of a special kind. A brokcr who 
approaches 4a buyer or seller acts in the 
first instance us agent of the person 
who employs him, but directly the 
other party is aware of the fact that 
he is a broker, he becomes the agent 
of both parties, not with a plenary 
power to bind both parties as he 
chooses, but to communicate between 
them until they aro ad idem.—JACOBS 
Levitatz & BRAUDE v. KROONSTAD 
AG MILLIS, [1921} O. PP. D. 38.— 


PART KV. SECT. 2, SUB-SECT. 1. 

149 iii. Statute of Alberta, 
1906 (c. 27).}-——It is merely the terms 
of the agency agreement, whether thoy 
inay be meagre or detailed, that must 
be in writing under the above Act. 
The price & the other terms of the pro- 
pos gale may or mae A not be men- 
foned. If they are, the circum- 
stances, an essential part of the 
agency agreement they ought to be in 
writing. But it is a quostion of 
interpretation, even since the statute, 
whether the terms mentioned as those 
of the proposed sale are intended merely 
as a basis on which the agent may 
negotiate or are intended to bind the 
agent strictly to a sale on the named 
terms before he can cl his com- 
mission.—KINna@ v. ScoHOoN, [1918] 3 
W. W. R. 892; 44D. L. R. 111.—CAN. 

149 iv. ——— —— Real Estate Com- 
mission Act, R.S.A., 1922 (ce. 139), 
3. 2.}—The fact that a written instru- 
ment evidencing an agreemont for the 
sale of land does not contain all the 
terms of the agreement does not pre- 
vent it being sufficient to satisfy the 
proviso to the above scct., if it is one 
which the ct. will order to be rectified 
to include the terms agreed on but 
omitted by mutual mistake, & which 
when ao rectified will be enforceable by 








Agency. 


the 


owner of freehold premises, agrecd to sell 


them to E., but there was no memorandum 


in writing to satisfy Stat. Frauds. 


B. then 


agreed to sell the premises to G., & a valid 


contract was executed, which Ll. 
perform. G. brought an action for specific 
performance against B., who by her defence 


did not 


signed by counsel pleaded the contract with 


the partios thereto subject to such 
legal or oequitable defences available 
to either of them as the agent who 
effected the agreemeut cannot be held 
accountable for.—HANTON v. STED- 
MAN, {1925] 1 W. W. R. 642.—CAN. 


149 v. Auctioneers & Com- 
mission Agents’ Act, 1922, 8. 23—- 
Sufficiency of agency contract.J—So long 
as the relationship of principal & agent 
in rospect of the transaction is evi- 
denced in writing, the mischief aimod 
at by the above sect. has been duly 
mot & the requirements of the sect. 
sutisfied, & the other terms of the 
agency contract may be effectively 
made & effectively varied verbally.— 
CANNIFrse v. Howik, [1925] S. R. Q. 
121; 19 Q. J. P. 57.—AUS. 

149 vi. .}—So long as 
the rolation of principal & agent in 
respect of the transaction in question 
has been evidenced in writing, the 
requirements of the above sect. have 
been complied with, & any document 
signed by pltf. at any time before 
action brought, which evidences the 
essential fact, the existence of the 
relationship in respect. of the trans- 
action in question, is sufficient to 
comply with the Act. It is sufficient 
if the writing manifests a present in- 
tention of engaging or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
in one document signed by deft., or in 
soveral documents, sufficiently inter- 
connected by internal reference, either 
direct or inferential, one or moro of 
which are signed by deft., manifesting 
such intention on his part.—SKIPPER 
«. Syrmis, (1925) S. KR. Q. 129; 19 
Q. J. P. 47.—AUS. 

149 vii. ——- —— — —.]—Roacn v. 
Hovuau, [1926] 8S. R. Q.24; 20Q. J.P. 
113.—-AUS. 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, see Nos. 
1664 xiva-1664 xivl, post. 

gi Land Agents Act, 1912- 
When applicable. |-—Deft. intimated to 
pltf. that he had been instructed to 
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| 


sell a proporty by private sale. PIitf., 
an accountant, told deft. that he could 
introduce a probable purchaser, & 
would do so if deft. would pay pltf. 
half the commission payable by the 
owner of the property to deft. in the 
evont of u sale being effected. Deft. 
agreed, & on the same day pltf. intro- 
duced B. to deft. with whom a sale 
was arranged. FPitf. im his ovidence 
stated that he was not u land agent, & 
for the preceding flve yours had had 
no transactions for the sale of land 
except the one in question :—~Feld : 
the arrangement betweon the parties 
was not one of a series nor the com- 
mencement of a series of transactions, 
but a solitary transaction, & pltf. was 
not a land agent within the above 
Act.—Cooknm vo. WALLAGH (1914), 33 
N. z. L. R 1054.—N.Z. 


g ii. .}—Land Agents 
Act, 1912, 8. 13, applies only to persony 
carrying on land agency as u btisinoss, 
& does not extend to casual agency 
outside the scope of the agent’s 
business.—CLIFTON vu. JOHNSTONE, 
{1921] N. Z. L. R. 35.—N.Z. 


iii. —— Effect of. }--—-The effect 
of Land Agents Act, 1912, 8 13, is not 
to make the contract of agency illegal 
by reason of the want of written autho- 
rity, but merely to prevent the agent 
from recovering his cormmission by 
action.—GLAsGow v. Hoon, ([(1920] 
N. Z. L. R. 586.—N.Z. 


g& iv. —— Form of appoint- 
ment.J—An appointment of a laa 
agent under 3s. 13 of the above Act 
must be signed by the principal him- 
self & is not sufficient if signed by an 
agent on his behalf.—BUCHANAN v. 
SAMSON, [1922] N. Z L. KR. 558.— 


g Vv. —— Land Ayents Act, 1921— 
Form of appointment—Need not be in 
writing. J—O LIVER v. DICKINSON, [1927] 
N. Z L. R. 411.—N.Z. 


Necossity for contract to pay com- 
mission for services in reference to the 
sale of land to be in weiting, see Nos. 
1664 xiva-—1664 xivl, poat. 
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Cases 164a—215b. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


E. in terms that made the pleading a valid 210. Add. Annotation :—Mentd. Yorke v. York- 


memorandum within the statute. G. added 
E. as a deft. to the action; & E., by a 
counterclaim, claimed specific performance 
of his agreement :—Held: counsel was the 
duly authorised agent of B. to sign the 
pleading & to plead the contract with E., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, & If. was entitled to judgment on 
his counterclaim, & G.’s action against B. 
must be dismissed.—GRINDELL v. Bass, 
[1920] 2 Ch. 487; 89 L. J. Ch. 591; 124 
L. T. 211; 36 T. L. R. 867. 


Annotation: —Consd. Farr, Smith v. Messers (1927), 44 
T.L. |. 48. 


165. 


166. 


171. 


182. 


189. 


190. 


192. 


196. 


203. 


PART IV. SECT. 3, SUB-SECT. 1. 
171 iv. 
lishing the authbormty of an agent is 
upon the person who seeks to bind the 
principal.—STEVENS  v. 
BANK se CANADA, [1920] 1 W. W, It. 


Add. Annotations :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


Add. Annotation :—Refd. Cohen v. 
(1926), 05 L. J. K. B. 045. 


Add. Annotation :—-Mentd. Clayton-Greene 
v. De Courville (1920), 36 T. L. Rt. 790. 


Add. Annotations :—As to (1) Refd. Falcon 
v. Famous Players Film Co. (1925), 42 T. L. R. 
Ql. Generally, Mentd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 


Add. Citation :—21 J. P. 4. 


Add. Annotations :—As to (1) Consd. Kemp v. 
Elisha, [1918] 1 K. B. 228. As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 KX. B. 585. 


Add. Annotation :—Generally, Mentd. Cohen 
v. Rothfield, [1919] 1K. B. 410. 


Add. Annotations :—As to (1) Consd. Perform- 
ing Night Soc. v. Ciryl Theatrical Syndicate, 
[1924] 1 K. B. 1. Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 Ik. B. 762. 


Add. Annotations :—Distd. Keeling v. Pear] 
Assce. (1923), 129 L. T. 573. Consd. Paxman 
v. Union Assce. Soc. (1923), 39 T. L. R. 42 t. 
Apprvd. Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 


Add. Antotations :—Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


Roche 





-—The onus of estab- 


MERCHANTS 
D. L. R. 528; 30 Man. L. R. 








46.—CAN. CAN. 
176 iv. For *‘AUS.’”’ read “'S. AF.’ pi 
176 v. Claim to goods of princi- 


al—In possession of third party.)— 
{fu person other than the owner makcs 
a domand for return of goods in pes- 
session of a third party, he should 


215b. 


alleged agent as such or must give prouf 
of some custom on which ostensible 
agency can be predicated.—ROoOBIN 
LINE S.S. Co. v. CANADIAN STEVE- 
DORING Co., SEAS SHIPPING Co. v, CANA- 
DIAN STEVEDORING Co., 
Db. L. R. 856; [1928] S. Cc. R. 423.— 


; ———.]~—Possession solely 
cunnot be evidence of both agency & 
Site ect ea cooing ae one mee is i 
w another does not necessa 

inake one the agent for the net tepead (atta,) (1911), 19 W. L. 


TURNER v. BEATON (P. E. I.) (1908), 


shire Insce., [1918] 1 K. B. 662. 


Secor. 4.—AGENCY OF NECESSITY (Vol. I., p. 293). 


For ‘‘ See HUSBAND & Wire: SHIPPING & 
NAVIGATION,” substitute as follows :-— 


215a. Extent of doctrine.|—An agency of neces- 


sity can arise in other cases than that of 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitlg the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commercial necessity for the sale, 
w& that the transaction was bond fide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1915 & 1916 to be forwarded to his principal 
in Roumania as the principal might direct, 
& in consequence of the occupation of 
RNoumania by the Germans in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority :— 
Held: the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had steadily increased in value, & (b) the 
agent had not acted bond fide in selling the 
skins.—PRAGER v. BLATSPIEL, StTamre & 
HeEAcocK, Lrn., [1924] 1 K. B. 566; 93 
L. J. K. B. 410; 130 L. T. 672; 40 T. L. R. 
287; 68 Sol. Jo. 460. 


Ani aiion :—Consd. Jebara v. Ottoman Bank, [1927] 2 K. B. 
54. 


Sce, also, original volume, p. 319, No. 390. 


Repayment to agent of necessity.]— 
PONTYPRIDD UNION v. DREW, [1927] 1 K. B. 
214; 95 L. J. K. B. 1030; 136 L. T. 83; 90 
J.P.169; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 
24 LL. G. R. 405, C. A. 





177 vii. ——.J]—Where a cuntract 
ix ontered into by a person in his own 
namo, but as agent of another, if in 
the contract itself thore is no special 
description or assertion of property the 
agency may be proved by _ parol.— 
Musson v. Heap, [1926] 1 D. L. R. 
965; 58 O. L. R. 210.—CAN. 


qi. ——.]—ANDERSONV 1. CAMERON 
(1857), 6 Gr. 285.—CAN. 

ii. ——.J—WHITTAKER v. TAYLOR 

R. 662; 1 


[1928] 3 


W. W. R. 259.—CAN. 


present credentials or some written 
authority to show that he is ee as 
agent of the owner.—CRAIG v. Mc- 
one [1922] 2 W. W. R. 1276.— 


176 vi. ——.]}—PLUMB wv. W. CG. 
MACDONALD REGISTERED, LATIMER vt. 
Foster Tonsacco Co., LTp. (1924), 27 
O. W. N. 365.—CAN. 

176 vii. -]— When actual au- 
thority of an ulleged agent has been 
negatived, a pitt. seeking to hold the 
alleged prin pe liable on the basis of 
ostensible authority cither must show 
a holding out by the principal of the 





4. L. R. 325.—CAN, 


177 v. ——.J—It A _ has entered 
into a contract to purchase land it is 
open to B. to show by parol evidence 
that A. did so as his agent & to ask for 


a declaration of that ency.— 
VASELENAK v. VASELENAK, (1921) 1 
W. R. 889; 57 D. L. R. 37; 16 


WwW. e 
Alta. L. R. 256.—CAN, 


177 vi. -}~—A husband obtained 
from his wifo authority to act on her 
behalf :—Held;: it was competent to 
prove the authority by parol evidence. 
—WALKER v. HENDRY, [1925] 8S. C. 


40 





, 855.--SCOT. 


qiii. ———_.]—-CROWN LUMBER Co. r. 
SAULSBERRY (Alta.) (1913), 23 W.L. R. 
ee D.L.R. 17; 4 W. W. 1. 168. 


PART? IV. SECT. 3, SU3-SEOCT. 2. 


sc. Person entering into contract “ act- 
ing on behalf of another.’’)—To say that 
& man entered into a contract ‘acting 
on bohalf of another ”’ is to alloge in the 
absence of any qualifying statement, 
that he entered into it as the agent of 
that othor.—LIND v. SPICER BROTHERS 
ie ae LTp., (1917) App. D. 147. 


215c. ---—.]—Observations by Scrurrron, L.J., 
on the limits of the doctrine.—JEBARA v. 
OTTOMAN BANE, [1927] 2 K. B. 254; 
L. J. K. B. 581; 1387 L. T. 101; 438 7. L. BR. 
369 ; “32 Com. Cas. 228, C. A.; on appeal, 
sub nom. OTTOMAN BANK v. JEBARA, [1923] 


A. ©. 269, HL. L. 


Power to delegate in cases of supervening 
necessity.]—Sce original volume, pp. 390, 391, 


Nos. 939-912. 


Vol. I.—Agency. Cases 215e—294. 


96 15], 201. 


TION. 


Authority of carrier of goods—Land carrier.|— 
See Caniisers, Vol. VIIT., pp. 26, 35, Nos. 


—— Master of ship.|—Sce Suippinc & NAvIGA- 


Authority of wife to pledge husband’s credit.}— 


See HUSBAND & WIFE. 


Acceptance of bill of exchange for honour of 
drawer.|—See BILLS oF EXCHANGE, Vol. VI., 


pp. 415, 416. 


Part V.—Authority of the Agent. 


246. Add. Annotation :—Refd. Ralli v. Compafia 
Navicra Sota y Aznar, [1920]2 K. B. 287. 

272. Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

281. Add. Annotations :—Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 IK. B.244. 


PART V. SECT. 2, SUB-SECT. 1. 


240 v. 
—Whbere the whole object of a ratifica- 
tion clause is to carry on business in 
the principal’s name, & the acts to be 
ratified, cvon when excessive, are 
specifically said to be acts done in the 
peopel name, the clause cannot 

e construed to change the whole 
nature of the power by making the 
attorney the universal agent of his 

rincipal.—BANK OF TORONTO. v. 

ATHRSON, [1927] 3 W. W. R. 10.— 
CAN. 

2471. General powers—Limiled by 
recital. J—A power of attorney enabiing 
an agent to grant a lease is not revoked 
by the return of the landlord to the 
United Kingdom, oven though the 
document containing the power of 
attorney states that it is granted 
owing to the grantor being about to 
depart from the United Kingdom.— 





GRAHAM v. MANDERS (1918), 53 
IL T. 5.—IR. 
258 iii. ——- —-—.J]—There 185 no 


power ib an agent, acting under general 
power of attorney, to present an 
insolvency petition on behalf of lus 
principal, unless the power expressly 
authorises such act.—He OSMAN (1919), 
40 N. L. R. 17.—S. AF. 


t. (p. 301) For * (1886) read 
** (1873).”’ 
277 iv. -—— —— ——.J—Power to 


borrow money & secure its repayincn 
by mtge. is not to be inferred merely 
from general powers added to an 
enumeration of specific powers in a 
power of attorney, unless the exercise 
of such a power 1s strictly necessary 
to carry out the express purpose of 
the instrument or the acts specifically 
authorised thereby.—ANDREWS v. SIN- 


CLAIR, [1923] 2 D. L. R. 903: 2 
W.W R. 166.— CAN. 
277 V. —-—- -—-—.J—A bare 





power of attorney to make & indorse 
notes, cheques, etc., docs not authorise 
the attorney to raise loans on his 

ones credit for the principal 
himse or for the attorncy’s own 
accommodation or for a thir dee 
nor is such authority conferred by a 
zeneral powor given the attorney to do 
all ‘‘ other acts & things for the pur- 
pose of carrying on any business in 
my name.” The power to borrow 
money must be conferred in express 
terms, & when this power is alleged to 
be based on a power of attorney, the 
document imust be read _ strictly.— 
Bank OF TORONTO v. MATHESON 
(Sask.), (1927}] 4 D. L. RR. 328; (1927) 
3 W. W., R. 10.—CAN. 


283 i. ——- ——- —-—.]—-Applt. co. 


Refd. 


gave to ., customs broker, a power 


Itffect of ratrfication clause. } | of atturney “to transact all business 


which *’ applt. co. ‘‘ may have with 
the Coliector of the Port of Montreal 
or relating to the Department of tho 
Customs of the said Port... rati- 
fying & confirming all that... said 
attorncy & agent sball do... .” 
Cheques to the order of the collecto 
of Customs were given to H. on his 
requisition for the payment of dutios 
on goods imported by applt. co., 
these cheques being made by the latter 
for fixed amounts corresponding to 
the invoices. Afterwards, through 
fraudulent devices, H., haviug suc- 
ceeded in passing entries for much 
smaller sums than the quantity of 
goods required, induced the Customs 
House cashier to take the cheques thus 
issued by appit. co. for a higher 
amount than the one apparently due, 
& either to apply the surplus in pay- 
ment of duties owing by third parties 
or to reimburse him in cash :—Held : 
(1) it was within the scope of the poner 
of attorney givon to H. by applt. co 
that he should receive, in cash from 
the custom officials, balances of 
cheques delivered by him to them, after 
deducting the duties Ae Reba in 
respect of entries made by H. on behalf 
of applt. co. ; (2) it was not within the 
scope of the power of attorney that he 
should direct the application of 
balances of applt. co.’s cheques in 
payment of duties owing by H.’s other 
customers.—CANADIAN Paoirio RY 
Co. v. R. (1917), 55 8. C. R. 374; 37 
D. L. R. 719.—CAN. 


283 iii. —— Power to withdraw 
Jrom bank.)—A joint savings account 
with a bank was oponed in the names of 
pitf. & hor husband. After the death of 
the husband pltf. gave her solr. a puwer 
of attorney, by which he was authorised 
to withdraw money from banks or 
individuals & to deposit same in any 
other bank or other place. In pur- 
suance of the oral instructions of the 
solr., & on production of the power of 
attorney & a cortified copy of letters 
probate of the husband’s will, the bank 

aid over the balance of the account 
o the husband’s cxors. :—Held: the 
bank had acted rightly.—Ross v. 
CANADIAN BANK OF COMMEROR (Alta.), 
{1927) 3 D. L. R. 1056; [1927] 3 
W. W. Lt. 182.—CAN. 

287 1. See, also, No. 287 vi., post. 


287 iv. ——— —— Power todischurge. } 
-—A power of atOrney appointed the 
wrautor’s wife his agent for the purpose 
of all dealings with his property, real 
cr personal, in Canada. In _ the 
specitic clause granting the power to 
execute instruments in connection 


4] 





| 
| 


Underwood v. Bank of Liverpoo!, Same v. 
Barclays Bank, [1924] 1 K. B. 775. 

288. Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


294. Add. Annotation :—Refd. Reckitt v. Barnctt, 
Pembroke & Slater, [1928] 2 K. B. 244. 


with his real property, a discharge of 
mtge. was not named as one of the 
fustruments :—Held : the very general 
words used in the power of attorney 
covered the right of the agent to 
execute a discharge of mtge.—Re 
LAND TITLES Act, Fee REGISTRATION 
OF A POWER OF A‘TTORNEY, [1918] 
2 W. W. R. 947.—CAN. 


287 v. —— —— —--.]—The dis- 
charge of a mtge. was executed under 
& power which, after authorising the 
attorney to sell the principal’s lands & 
give receipts for the consideration 
money, gave power, upon payment of 
all or any debts, to give proper & 
sufficient acquittances & discharges for 
same :—Held: sufficiont authority to 
sign the statutory cortificate.—LEE 
By SORROW. (1866), 25 U. C. R. 604.— 


287 vi. —— -- — Power lo guoe—T'o 
secure unpaid purchase-moncy J—A 
transaction whereby an agent pur- 
chased land for cash on behalf of his 
principal & subscquontly gave a mtge 
on the land & a conveyance of other 
lands in satisfaction of the amount 
romaining unpaid :—Zfeld : antbo- 
rised by the agont’s power of attornev. 
—DINSMORE v. PHILIP, [1918] 3 
W. W. QR. 457.—CAN. 


287 vii. ——- — Power to invest 
on second mortgage.|\—A power of 
attorney authorised the attorney “ to 
lond on mtge., charge or lion of real 
ostate any money belonging to ”’ the 
principal :—-Held: the attorney was 
authorised by the power to lend moncy 
on the security of a second mtge.- 
MCCUTCHEON v. REGISTRAR OF TITLES, 
Fae V.~L. R. 93; 48 A. GL. T. 157.— 
AUS. 





sd. —— Property— Power to transfer to 
himself.}—A husband had certain 
property put in his wife’s name. He 
held a general power of attorney from 
ler, Subsequently the husband, as 
his wife’s attorncy, had the property 
transferred into his own name :— 
Iteld: the wife was entitled to have 
the transfer to her husband ret aside. 


ELFoRD v. E.rorp (1922), 69 D L. R 
2R4. 6! SS. C RR. 125: [1922] ° 
W. RR. 339: affg. 61 D. L. R. 40. 


W ; 
141 Sask. L RR. 363.—CAN. 


236 vii. —-— Power to sign 
contract. |-~Resp co. having sold land 
to appit. gave to its agent in the 
Tranavaal a goneral power of attorney 
conferring upou him “* full power to 
act on our behalf in all matters & 
things that do or may affect or concern 
us in S. Africa.’”’ The power then 

roceeded in the following words ‘‘ & 
n particular but without prejudice to 


Cases 206a—338a. 
296a. 


297. 


307. 





—~--- Property held on trust for sale.} 
The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), s. 36, became vested in them on 
the statutory trusts for sale, agreed to sell 
it to deft., & the conveyance was executed 
by one plitf. in person & by an attorney on 
behalf of the other pltf. The power of 
attorney was expressed to give ‘“‘ the sole & 
absolute control of all my property real & 
personal of every description situate & being 
at Bury & elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or persons.’’ 
Deft. declined to accept the conveyance on 
the ground that a trustee for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specific per- 
formance !—Held: the words used in the 
power of attorney applied only to property 
held in beneficial ownership & not to property 
held on a trust for sale, & the action failed.— 
oe WHITEHEAD (1929), 46 T. L. R. 


Add. Annotation :—Generally, Mentd. North 
v. Loomes, [1919] 1 Ch. 378. 
Add. Annotation :—Mentd. London Joint 


Stock Bank v. Macmillan & Arthur, [1918] 
A. C. 777%. 





308a. Salesman—Authority to cancel sale.|—A 


813. 
315. 


324. 


332a. 


the foregoing generality ’’ to give 
particular instances of acts that the 
abt was empowered to perform :— 

eld: 
authorised to sign the written contract 
of sale.—M&ASROCK v. NEW SCOTLAND 
LAND Co., Lrp., Liquiparor, (1922) 


App. 


se. 
ply fo 
power of attorney epuointed H. to 
manage 
Natal] 
A. was trading under a licence er facie 
good, 


void. 


but it was 





salesman employed at a salary of £3 a week 

& 1} per cent. on sales effected by him is not 

authorised to cancel sales made on behalf of 

a aa v. WOLMAN, [1921 | 
é e 100. 


Add. Annotation :—Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotation :—-Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


Add. Annotations :—Mentd. Weigall v. Runci- 
man (1916), 85 L. J. K. B. 1187; Manbre 
Saccharine Co. v. Corn Products Co., [1919] 
1K. B. 198; Gould v. 8S. E. & C. Ry., [1920] 
2 K. B. 186; Johnson v. Taylor, [1920] 
A. C. 144; Wilson, Holgate v. Belgian Grain 
& Produce Co., [1920] 2 K. B. 1; Diamond 
Alkali Export Corpn. v. Bourgeois, [1921] 3 
Kk. B. 443; Weiss, Biheller & Brooks v. 
Farmer, (1923] 1 K. B. 226; Finn v. Shelton 
Iron, Steel & Coal Co. (1924), 1381 L. T. 213: 
Westminster Bank v. Hilton (1926), 136 L.. 'T. 
315; Sassoon v. International Banking Corpn., 
[1927] A. C. 711. 

.]—Pltf. gave a power of attorney 
to T.. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud of 
plitfi. drew a cheque on pltf.’s account, in favour 
of defts. in part-payment for a motor-car 
which T. had obtained from them for his own 


eee 





authority to 
Held: 

sufficient 
under the power the agent was 


D. 237.—S. AF. 


Trading licence— Power to ap- culing power 


r.J—A., a storekeeper, by general 


& transact- busincsas in 
At the date of appointment 


but which 


to principal-— A 
H. ap 
rs) 


later was declared 
lied for a new licence, 


jected that he had no 


—_—— 


EnauisH aND Empire Dicest SuprpLeMEN1. 


purposes on the hire-purchasesystem. Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque :—Held: as 
defts. knew that T. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 

Itf. was entitled to recover.—RECKITT v. 

ARNETT, PEMBROKE & SLATER, LTD., [1929] 
A. ©. 176; 98 L. J. K. B. 136; 140 L. T. 
ae ; 45 T. L. R. 36; 34 Com. Cas. 126, 


Annotation :—Refd. Lloyds Bank ». Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 


332b _™—_ 


338. 


338a. 


make the application :— 
the power of attorney was 
authority to 
purpose.— HAFFIZE v. JACOBSON (1919), 
40 N. L. R. 323.—S. AF 

st. Power granted by corporation to 
officials for time being—Registrar en- 
titled to require proof that persona exe- 
hold office.|—Re 
TITLES ACT, ROYAL TRUST Co.’s CASE, 
(1921) 3 W. W. R. 246.—CAN. 


PART V. SECT. 8, SUB-SECT. 1. 
sg. Ayent obtaining transfer of property pba market usage—Right 
tty to transfer Laer 

perty to third party }—Appit. sold to 
D. land, a portion of which he had not 


42 





.|—Pltf. gave to one T., who was 
a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. & obtained 
from her a cheque for nearly £5,000 for the 
discharge of certain liabilities of which T. 
had informed her. At that time deft.’s 
banking account was, though deft. was not 
aware of it, about £1,500 short of the amount 
of the cheque & T. drew a bearer cheque for 
£1,500 on pitf.’s account & paid it into deft.’s 
account, the cheque showing on its face that 
av was drawn by T. as attorney for pltf. T. 
was thus enabled to cash deft.’s cheque. 
Pitf., on ascertaining the facts, brought this 
action against deft. for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,500 cheque :—Held: as 
deft.’s bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging to plitf., & as they had received it 
as agents for deft. & had credited it to her 
account, plitf. was entitled to succeed.— 
REcKITT v. NUNBURNHOLME (1929), 45 
T. L. R. 629. 

Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Authority to sign for business pur- 
poses.|——-Resps. had two accounts with applt. 
bank at. Sydney in connection with a business 
which they there carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described as a “‘ bank cheque,’’ drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applit. bank by 
the managers, the bank issued to one of the 
managers bank cheques payable to a name 
designated by him; these cheques he 
fraudulently appropriated :—Held: applt. 
bank was not entitled to debit the bank 


obtained transfer. Applit. instructed 
resp., an attorney, to put the matter 
proush resp. thereupon obtain 
transfer of the piece of land in question 
into ap It.’ name, & then eh trans- 
fer of the whole to D. :—Held: resp.’ 
authority was wide enough to cover 
tho costs incurred by him obtaining 
transfer of the piece of land into 
applt.'s name.—STANTON v. ALLPORT, 
(1933) E, D. L. 155.—S8. AF. 


PART Vv. SECT. 3. SUB-SECT. 2. 





H. for the 


LAND 


bro 
v. CANADA WssT GRAIN 
W. Ww. R. §08.—CAN. 


of 
to close out customer.}—RUSSELL 
Co., (1925] 8 


Vol. L—-Agency. Cases 338a— 407. 


cheques against resps. The manager had 382. Add. Annotation :—Refd. Underwood v. 
not implied authority to receive bank cheques, Liverpool Bank, Same v. Bardaye Bank. 
& the circumstances in which on certain [1924] 1 K. B. 775. : 
Mlowed to cive instruction gen had ween 386. Add. Annotations :—As to (2) Distd. Lloyds 
tH f th as apps Bank v. Chartered Bank of India, Australia 
repaga pes Ree made & China, [1929] 1 K. B. 40. As to (3) Refd. 
Saoied ‘to ah ra Cee Liggett (Liverpool) v. Barclays Bank, [1928] 
ieee ie 1 K. B. 48. Generally, Mentd. Underwood 
LIAN SAN oF Comamce ». PEREL, [1926] if eri a ae ta Same v. Barclays Bank, 
a Pe BG 1805 189 TT 397, Add. Annotations :—Distd. Lloyds Bank v. 
341. Add. Annotation -—Mentd, Bradford v. Price odor eo ao Sa nee 
380 pris 92 L. J. K. B. 871. ; of Liverpool, Same v. Barclay’s Bank, [1924] 
, - Annotation :—Mentd. London Joint 1 K. B. 775; Liggett (Liverpool) v. Barclays 
here Bank v. Macmillan & Arthur, [1918] Bank, [1928] 1 K. B. 48. 
an pen Matec | 388. Add. Annotations :—Distd. Lloyds Bank v. 
oe Annotations :—As to ( 1) Consd. Jones Chartered Bank of India, Australia & China, 
v. Waring & Gillow, [1926] A. C. 670. Refd. [1929] 1 K. B. 40. Refd. Liggett (Liverpool) 
London Joint Stock Bank v. Macmillan & v. Barclays Bank, [1928] 1 K. B. 48. 
Arthur, [1918] A. C, 777. 8390. Add. Annotations :—Consd. Prager v. Blatspiel, 
371. Add. Annotations :—As to (1) Refd. London Stamp & Heacock, [1924] 1 K. B. 566; 
Joint Stock Bank v. Macmillan & Arthur, Refd. Jebara v. Ottoman Bank, [1927] 2 K. B. 
[1918] A. C. 777; Guildford Trust v. Goss 2514. 
(1927), 136 L. T. 725. | 399. For ‘bought note’? in catchwords read 
373, Add. Annotation :—As to (1) Consd. London ‘sold note.”’ 
Joint Stock Bank v. Macmillan & Arthur, 406. Add. Annotation :—As to (1) Apprvd. News- 
(1918] A. C. 777. holme v. Road Transport & General Insce., 
8379. Add. Annotation :—Consd. London Joint [1929] 2 K. B. 356. 
Stock Bank v. Macmillan & Arthur, [1918] 407. Add. Annotation :—Generally, Mentd. Isaacs 


A. C. 777. 





v. Cook (1925), 1384 L. 'T. 286. 


PART V. SECT. 3, SUR-SECT. 4.—A. 


840 iii, ——  <dAuthority to draw 
cheques in principal's nume—Agen' 
drawing cheques to repay personal 
losses.J—If & co.’s branch manager. 
whose pon cre include recoiving money, 
depositing it in a bank in the co.’s 
name, & drawing cheques against such 
funds in the co.’s name for the pur- 
poses of its business but not for his 
own personal business, misappropriates 
its funds by drawing cheques in the 
co.’8 name to ropay his own personal 
loans, the co. can recover the sims 
thus paid from those to whom they 
were paid, although the latter reccived 
them honestly & believing, as told them 
by the person paying them, that he 
had money coming to him from the 
co. for commission & that he was 
authorised to draw cheques for there 
commissions.—LONDON GUARANTEH. 
ETc., Co. v. ABRAMS & Kovskxy, (1923) 
2 W. W. I. 1006.—CAN. 


PART V. SECT. 8, SUB-SECT. 5. 


379 ii. ——_ —— .}~—Where a 
principal entrusts an agent with indicia 
of title & a signed transfer, the trans- 
feree’s namo being Icft. blank, for the 
purpose of raising a certain sum on 
such securities, & the agent borrows 
a larger sum & fraudulently appro 
priates the difference, the lender being 
jn ignorance of the amount specified 
by the principal, the principal cannot 
redeem the securities without payin 
the lender the amount lent. The fac 
that the transfer states a certain sum 
as consideration does not necessarily 
impose upon the lender the duty of 
inquiring as to the limitations of the 
agent’s authority.—MAHAN wv. MAN- 
NESS, [1918] 2 . W. R. 181; 22 
vo: L. R. 476; 40 D. L R 136.— 





PART V. SECT. 3, SUB-SECT. 6.—A. 


397 ii. —— Authority as such—Con- 
tract not completed.J—KERSHAW vv. 
UNITED ARTISTS (Man.), [1926] 1 
D. L. R. 738.—CAN, 


398 ii. Authority to sign con- 
ract—Contract providing for payment 





of price by instalments. |}—Defts. signed 
& gave to an agent a document in the 
following terms :—‘‘ We hereby agree 
to sell the property for £6,700 nett, 
provided a sale takes place within 
fourteen days from date hereof. The 
above price to be clear of all com- 
mission charges.’’ The agent, within 
the fourteen days, signed a contract of 
sale by which the property was sould to 
pitf for £6,700, payable £1,000 deposit 
(£50 preliminary deposit, to be in- 
creased to £1,000 within one month), 
£2,250 within three months, & £3,450 
within six months, possession to be 
given after the second payment 
£2,250 at the end of the three munths. 
There was no provision for interest on 
the balance :—Held: the document 
signed by defts. was not an authority 
to the agent to sign a contract con- 
taining the above terins as to payment. 
—Borp v. O'CoNnnNoR, [1923] V. L. R 
603.—AUS. 


398 iii. Contract containing 
penalty clause.}—Held: the existence 
of the penalty clauso, which was not 
covered by the agent’s instructions, & 
was not separable from the remainder 
of the contract, justified the principal 
in repudiating the agent’s action, & 
the contract must be set aside. —Du 
eres v. Lary, [1927] App. D. 21.— 








q General authority.)]—Pitf. 
contracted with defts. to purchase & 
deliver potatocs at un ayreed price 
per bushel. The farmers from whom 
the potatoes were to be purchased 
required cash payments, & defta. 
agreed to make advances to put pitf. 
in funds for this purpose. Defts. were 
not prompt in providing funds, & pltf. 
complained of the delay which ham- 
ered him in buying, &, in order to 
nduce him to carry out the contract, 
defts.’ agent offered an advance of 
95 cents per bushel on the contract 
price for four cart loads of potatoes :-—- 
Heid: the agent on the spot, lookin 

after defts.’ interests, had a genera 
authority sufficiently broad to cover 
the making of the contract for the 
advanced price.—LEGAacy v. DAVISON 
(1919), 52 N. 8S. R. 543.—CAN. 


| oa 


r. This case was reversed (1916), 
22 Cc. Ll. KR. 307. Delete the words 
‘*no actual or apparent’ in the 
sentence, ‘‘ Held: QO. had no actual 
or apparent authority to vary the 
written coutract by substituting a 
later date for deliverv.*’ 


sk. Agent agreeing to payment of com- 
pensation to purchaser if transaction nol 
completed — Authoruy to sell.j--A claim 
by wu proposed purchaser for damages 
on the ground of au agreement by the 
vendor’s agent for compensation to 
the purchaser should the contract 
not be made by the vendor, disallowed 
in the ubsence of any authonty from 
the vendor to make puch an agreement, 
—THOMPSON vw. LYNNE, [1921] J] 
W. W. KR. 238; 56 D. L. Re 729.—- 
CAN. 


sl. Salesman making reductwon wm 
pruc.)}—Held : principal not bound. 
MASON & DEAN, LTp. v. UbovIN, 
11925} 1 D. lL. R. 353; 57 N.S. RR. 
445. --CAN. 


sm. Solicitor’s clerk giving under- 
taking as to withdrawal of Regvstrar- 
General's caveat— Authority as such.)— 
HIeld: the solr. was personally bound 
by the undertuking.—HawkINs 1. 
GADEN (1925), 37 C. L. Wt. 183; 26 
S. RN. S. W. 382; [1926] Argus L. RH. 
109.—-AUS. 





PART V. SECT. 3, SUB-SECT. 8.--A. 


423 iv. Express authority to let 
on weekly tenancy—Leuse granted for 
long term.}—PItf. was the owner of 
poe let to a weekly tenant. When 
he tenant left she recommended deft. 
to pitf. as a tenant. Pitf. ucver saw 
deft., but pitf.’s husband arranged some 
form of lease with him, & thercafter 
collected the rent, which was paid 
monthly, on behalf of plift. & with her 
authority. In an action of ejectment 
deft. alluged that pltf.’k husband bad 
iven him a lease for four years from 
Des. 1913, & that he was a tenant from 
ear to year. Pitf. denied any know- 
edge of a lease for a term, or that she 
had given authority to her Dar te 
to 1€ 





make such a lease :—-Zleld: 


Cases 4268—495a. 


426. Add. Annolalions :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


427. Add. Annoiation :—Refd. Thirkell v. Cambi, 
[1919] 2 K. B. 590. 


432. Add. Annotation :—-Mentd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262; Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 


Add. Annotation :—Consd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

Add. Annotation :—Refd. Re Bebington's 
Tenancy, Bebington v. Wildman, [1921] 1 Ch. 


559. 


433. 


434. 


436. Add. Annotation :—Refd. Fe Bebington’s 
Tenancy, Bebington ». Wildman, [1921] 1 
Ch. 559. 

442. Add. Annotation :—Refd. Re Knight & 


Hubbard's Underlease, Hubbard v. Highton, 
[1923] 1 Ch. 130. 


Add. Annolalions :—As to (1) Refd. Poland 
v. Parr, [1927] 1 K. B 236. Generally, Mentd. 
Pratt. v. British Medical Assocn., [1919] 1 
K. J3. 241; Prager v. Blatspiel, Stamp & 
Heacock, [1924] 1 K. B. 666. 


465. Add. Annotation :—As to (1) Refd. Savill 7. | 
Harben (1919), 89 L. J. K. B. 47. 


467. Add. Annotation :- -Mentd. Lowther v. Harris, 
[1927] 1 K. B. 398. 

468. Add. Annotation :---Refd. Lowther v. Harris 
(1926), 48 T. L. ht. 24. 

469. Add. Annotations :-—As to (1) Consd. Jolkes 
v. King, [1923] 1 K. B. 282. Refd. Lowther 
Y. Harris (1926), 43 T. L. R. 24. 

472. Add. Annotation :—<As to (1) Refd. Lowther 
v. Harris, [1927] 1 Kk. B. 393%. 

474. Add. Annotation :— Mentd. Lowther v. Iarris, 

[1927] 1 KK. BK. 398 

Add. Annotation :—Mentd. 

[1918} A. C. 157. 

477. Add. Annotations :—Consd. Folkes v. King, 
[1923] 1 K. B. 282; Lowther v. Harris (1926), 
43 'T. L. BR. 24. 

478. Add. Annotation :- Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

4&0. Add. Annotation :—Mentd. Re Wait, [1927] 1 
Ch. 606. 

481a. -—— Person living in house of hirer of goods.| 
—-STROMMENGER tt. ATTENBOROUGH (1894), 
maT LR.7, D.C, 

482. Add. Annotation :—Generally, Mentd. Lake 
v. Simmons (1926), 95 L. J. K. B. 586. 
483a. —— Agent intrusted with motor car—To 
sell to specified person.|— HEAP v. MOTORISTS’ 

ADViIsory AGENCY, LTp., No. 495b, post. 


464. 


475. The Parchin, 


fact that pitf.’s husband had collected 
her rent was no cvidence that he had 
authority to make ou lease for four 
yoats on her behalf.— Voar vt. KERR 


. Ss. W. iL. RL 84 36 
N. 3. W. W. N. 19.—AUS. 

427 ii. Authority to find pur- 
chaser or tenant.}—Deft. wrote to a 
Jand agent as follows :—‘* Re salo of 
hotel. I will take £2,500 for the free- 
hold, & stock & furniture at valuation, 
or will lease for a term of five years, 
rent £5 per week. £1,000 waik in, 


it on deft.’s 





an. Law agent— 


collect the 
repairs of a prope 
authority to grant 


rents 


terms mentioned by deft. 
behalf :—He 
letter did not authorise the agent to 
bind him by a concluded contract, 
but mercly amounted to an authority | 
to find a purchaser.—QUIOK t. WINTER, 
(1920] N. Z. L. R. 98.—N.Z. 


rents d- manage property ).—A law agent, 
even though he may be employcd to 
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484. Add. Annotation :—As to (1) Refd. Lowther 
v. Harris (1926), 43 T. L. R. 24. 


485. Add. Annotation :-—-As to (2) Consd. Lowther 
v. Harris (1926), 43 T. L. R. 24. 

Improper sale.|—Pitf. was 
the owner of the A. tapestry & the L. 
tapestry, & he gave to P., a dealer in antiques, 
a limited authority to obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pitf. that he could = = 
the A. tapestry, & pltf. allowed him to take 
it away for delivery to a purchaser, who in 
fact did not exist. P. then sold the A. 
tapestry to deft. for £250. Subsequently P., 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft. contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 
faith he had acquired the propertyin them. He 
also contended that pltf. had held out P. as 
a person with authority to sell & was estopped 
from saying that P. had no such authority 
in fact :—Held: (1) although P.’s authority 
was limited, & although be was not acting for 
any principal other than pltf., yet these facts 
did not prevent him from being a mercantile 
agent & in the circumstunces he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf., & as to 
that tapestry the defence under the Act of 
1889 was established; (2) as to the L. 
tapestry, as P. was never in possession of it 
with pitf.’s consent, the defence under the 
Act failed, &, as pitf. had never represented 
to deft. that P. had authority to sell it, there 
was no estoppel, & pitf. was entitled to 
recover the value of the L. tapestry alone.— 
LOWTHER v. HARRIS, [1927] 1 K. B. 393: 
96L.J.K B.170; 136 LT 377; 48 TL. 7. 
24. 

487. Add. Annotations :-- As to (1) Distd. Kempler 
v. Bravingtons (1925), 133 L. T. 680. Refd. 
Lowther v. Harris (1926), 43 T. L. R. 24. 
As to (2) Distd. Kempler v. Bravingtons 
(1925), 133 L. T. 680. 

' 488. Add. Annotation :—Refd. Lowther v. Larris 
(1926), 43 T. L. R. 24, 

| 492. Add. Annotation :—As to (1) Distd. Laurie & 
Morewood v. Dudin, [1925] 2 K. B. 383. 

495. Add. Annotations :—As io (1) Consd. Folkes 
v. King, [1923] 1 EK. B. 282; Lake. Simmons, 
[1926] 2 K. B. 51. Refd. Heap v. Motorists’ 
Advisory Agency, [1923] 1 K. B. 977; 
Lowther v. Harris (1926), 43 T. L. R. 24. 

Agent obtaining possession by trick— 

Authority to sell—At specified price.|—The 

owner of a motor car delivered it to a mer- 

cantile agent for sale. The owner stipulated 








485a. 





495a. 


& signed , 656,--SCOT. 
la: dett.’s | 


PART V. SECT. 3, SUB-SECT. 9. 

so. Bank manager consenting to uddi- 
tion of bank as plaintiff—Generul autho- 
rity as such. }—A local manager of a bank 
has authority to give consent in writing 
for the ad of pitf. If there be 
any reasonable doubt whether the 
signature to the consent is in reality 
his signature, the order should be that 
the bank be added as a party pitf. on 


Authorily to colleci 


& attend to the 
rty has no genetal 
leases on behalf of 


walk out.” The agent submitted the | bis employer. Tho existence of such ‘ 
Brperey to pltf., who elected to take | an authority must be proved by the , 7° ane det Oy Bry BA a ares 
4 leuse. The agent drew up an agree- person who requires to found upon it. | lT4: veus "15 Sask. L. R. 324.—OAN. 


ment to lease the property upon the —DANISH po, 


ILLESPIE, [1922] S. C. 


44, 


& the agent agreed that the car should not be 
sold at less than a specified price without 
the owner’s permission. The agent intended 
from the beginning to sell the car immediately 
for the best price he could get & to use the 
proceeds for his own purposes. On the day 
on which he got the car he sold it for less 
than the specified price to a purchaser who 
bought it in good faith & without notice of 
the agent’s fraud. The agent misappro- 
priated the proceeds. The car was subse- 
quently purchased by deft. In an action of 
detinue by the owner of the car against 
deft. :—Held: (1) deft. acquired a good 
title by virtue of 1889 Act, s. 2; (2) the 
mercantile agent had not rendered himself 
liable to be convicted of larceny by a trick. 
Inasmuch as he was authorised by pltf. to 
pass the property in the car to a purchaser ; 
(3) as pltf. in fact consented to the mer- 
cantile agent. having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick.—FoLkEs v. Kina, [1923] 
1 K. B. 282; 92 L. J. K. B. 125; 128 L. T. 
405; 39 T. L. R. 773; 67 Sol. Jo. 227; 28 
Com. Cas. 110; 86 J. P. Jo. 552, C. A. 
Annotations :——As to (2) Distd. Heap v. Motorists’ Advisory 
Agency. [1923] 1 K. LB. 577. onsd. Lake v. Simmons, 
[1926] 2 K. B. 51; Lowther v. Harris, [1927] 1 K. B. 3938 
495b. ——- —— To specified person—Sale to 
third party.]|—Pltf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell if to H. There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benetit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor enginecrs. 
In an action by pltf. against defts. for the 
return of the car or its value & damages for 
its detention :—Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
pltf. never having given any real consent to 
his having or passing the property therein, 
& pltf. should succeed in the action unless 
defts. had some valid defence thereto; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a “ mercantile agent,”’ 





, if he was, the sale by him was not a sale | 


PART V. SECT. 3, SUB-SECT. 10.— | D. L. R. 5289; 30 B. 6 R. 880.— 
A. (a) Vii. OAN. 


sp. Acl of 1889—‘* When arling in 
ordinury course of business ’’ defined. j— 
The expression ‘‘ when acting in the 
ordinary course of business of a 
mercantile agent,’’ means when acting 
within business hours, at a proper 
place of business, & in other respects 
in the ordinary way tn which a incr- 
cantile agent would act, sv that there 
is nothing to lead the pledgee to 
suppose that anything wrong is being 
done, or to give him notice that the 
disposition is one which the mercantile 
agent had no authority to make.— 
AOME STEEL Goops Co. oF CANADA, 


LTp. v. WArISH CONSTRUCTION Co., 
Lrp., [1922] 1 W. W. R. 689; 63 


| PART V. SECT. 8, 
A. (a) viii 

st. Act of 1889—WNecessity for proof of 
mala fides of purchaser.}—Where an 
owner of goods, who has placed them 
with a mercantile agent, sues an alleged 
purchaser thereof from the 
wrongful conversion, 
on [the above Act] the actual payment 
of money by deft. to the agent will not 
destroy the fact of mala 
fact that the transaction is found not 
to have been an ordinary sale, t.e. « 
sale to one desirous of either using 
the goods or disposing of them to 
advantage, can of itself have a hearing 


45 


Vol. I.— Agency. Cases 495a—538. 


in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
&, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. had not authority to 
sell the car; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onus is on the person taking under the dis- 
position ot the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authority, & is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary.—-Hrar v. Mororists’ 
ADVIsoRY AGENCY, LTp., [1923] 1 K. B. 
577; 92 L. J. IN. B. 558; 129 L. T. 1463; 39 
T. T.. R. 150; 67 Sol. Jo. 300. 


Annotation .—<As to (1) Consd. Lake v. Simmons (1926), 95 
L. J. KK. OB. 586. 


498. Add. Annotalions:—As to (1) Refd. Lake v. 
Simmons, [1926] 2 K. B. 51. Generalty, 
Mentd. Lowther v Harris, [1927] 1 K B 39%. 

500. Add. Annotations :—Consd. Folkes 7. King, 
[1923] 1 IK. B. 282. Mentd. Lowther v 
Harris, [1927] 1 K. B 393 

Agent intrusted with motor car to sell 

to specified person—Sale to third party.|— 





505a. 








HreApP v=. Moronrists’ Anpvisory AGENCY, 
LTp , No. 495b, ante. 
507a. ——- Onus of proof.|—Hrarv v. Moronists’ 


ADVISORY AGENCY, Linh., No. 495b, arle. 
Add. Annotation :—CGenerally, Mentd. Low- 
ther v. Llarris, [1927] 1 K. B. 393. 

Add. Annotation :—Generally, Mentd. Tow- 
ther v. Harris, [1927] 1 K. B. 393. 

Add. Annotation :—-Generally, Mentd. TLow- 
ther v. Lllarris, [1927] 1 K. B. 393. 

Add. Annotation :—-Generally, Refd. Lake v. 
Simmons, [1926] 2 KX. B. 51. 


Add. Annotations :—-As to (1) Refd. Folkes v. 
King, [1928] 1 K. B. 282 9 Generally, Mentd. 
Lowther v. Harris, [1927] 1 K B 395. 

Add. Annotation: -Generally, Mentd. Muller 
(London) v Lethem, Same v. T. R. Comrs., 
[1927] 1 K. B. 780. 


Add. Annotation :—-Refd. Lake v. Simmons, 
11926] 2 K. B. 51. 


Add. Annotations :---Consd. Lloyds Bank 1. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Reckitt 7. Barnett, 
Pembroke & Slater, [1928] 2 Kk. B. 244. 
Mentd. Lowther v. Harris, [1927] 1 K. B. 393. 
Add. Annotation :—-Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


51 0. 
515. 
516. 


517. 





520. 


523. 


529. 


530. 


538. 


only on the question of good faith, 
& proof of the dishonesty of the agent 
is not sufficient; it must bo shown that 
deft. acted in bad faith, & the evi- 
dence should be such as to prove to 
the hilt. the mala fides of the alleged 
gale.—AOCME STEEL Goops Co. OF 
CANADA, LTp. v. WALSH CONSTRUO- 
TION Co., rp , [1922] 1 W. W. R. 689 : 
bt for 68 DL R 529; 30B ©. R. 539.— 


relies CAN. 


PART V. SECT. 3, SUB-SECT. 11. 


573i. Agent—Authority to buy at 
discretion—Secrel limitations.) —If a 
person desiring to buy erain arms his 
agent with contract forms for the 
urpose & sendy him out to have these 
orms executed by vendors & with 


SUB-SECT. 1 0. pases 
Vv e 


& deft. 


des, but thie 


Cases §82—711. 


582. Add. Annolation :—Refd. Pearl Mill Co. v 


Ivy Tannery Co., [1919] 1 K. B. 78. 


586. Add. Annotation :—As to (1) Refd. Cla 
Greene v. De Courville (1920), 36 T. L. R. 790. 


Add. Annotation :—Refd. Coldingham Parish 
Council v. Smith, [1918] 2 K. B. 90. 


591. Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

605. Add. Annotation :—Refd. Miss Gray, Ltd. v. 
Cathcart (1922), 38 T. L. R. 562. 

608a. Tenant of public-house—Not being licensee 
—Holding out.]—Deft. was the licensee of a 
public-house at which meals were served. 
In 1917, an agreement was entered into 
between deft. & the genera] manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft. was released from all obligations 
under the tenancy. 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft. was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft. by operation of law, or that 
deft. was estopped from denying such agency : 


590. 


—Held: where two people agreed that one 
should illegally & improperly occupy a 
position which could only be lawtully 


occupied by the other, that did not ncces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it; the tenant was 
not in fact deft.’s agent; & as between him- 
self & pltfs., deft. was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 


authority to sign them on his behalf 
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act to their detriment.—MaoFisHErins, Lrp. 
v. HARRISON (1924), 98 L. J. K. B. 811; 
182 L. T. 22; 88 J. P. 154; 40 T. L. R. 709; 
69 Sol. Jo. 89. 


| 627. Add. Annotation :—Refd. Pennington v. Re- 


— 


liance Motor Works, [1923] 1 K. B. 127. 





6452. -|—BEALE v. Mounts (1847), 10 Q. B. 
976; 5 Ry. & Can. Cas. 105; 16L. J. Q. B. 
410; 11 Jur. 845; 116 E. R. 370. 


On: -—Refd. Newton v. Belcher (1848), 6 Ry. & Can. 


646. 
656. 
The licence, however, 
664. 
Pitfs., pens 
704a. 


Add. Citation :—sub nom. Re WOLVERHAMP- 
TON, CHESTER & BIRKENHEAD JUNCTION Ry. 
Co., Ea p. CoTTLE, 14 Jur. 708. 

Add. Annotation :—Apld. Re Direct Exeter, 
Plymouth & Devenport Ry. Co., Ea p. 
Roberts (1850), 2 H. & Tw. 392. 


After this case insert ‘‘ See, also, COMPANIES, 
Vol. IX., p. 58, Nos. 116 et seq.”’ 


After this case insert ‘‘ See, also, COMPANIES; 
Vol. IX., pp. 44, 53, Nos. 61-68, 110.” 


Add. Annotation :—Mentd. Nichol v. Fearby, 
Nichol v. Robinson, [1923] 1 K. B. 480. 


Mess committee—Goods ordered by secre- 
tary.|—FPItf. supplied goods to the officers’ 
mess of a brigade of which deft. was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pltf. sued deft. for the 
price, alleging that under the King’s Regula- 
tions deft. was liable or that he was liable 

ay rincipal for the acts of the mess secretary : 
eld: the Regulations did not create any 
liability between the commanding officer & 
tradesmen, & as deft. neither gave nor 
authorised the orders, & pltf. did not give 

deft. credit, the action failed.—LASCELLES v. 
RATHBUN (1919), 85 T. L. R. 347; 63 Sol. 
Jo. 410, C. A. 


710a. S.P. BoNHAM v. Maycock (1928), 138 L. T. 


711. 


one of the defts., C., & upon his credit. 


736; 44 T. L. R. 387; 72 Sol. Jo. 254. 


Add. Annotation :—Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 


711 vi. -——— .} —Pitf. mado 








subject to the verbal condition that 
the agent must stipulate that the 
contracts are not to come tuto effect 
until his principal has approved of the 
samples, this is a holding out that the 
agent hus authority to make the con- 
tracts, the principal is bound 
thereby though no such stipulation is 
made therein & no samples approved 
by the principal, if the vendors have 
no notice of such limitation of the 
agent’s authority.—RErED & KRAST 
v. MCKENzck Co., LTp., (1921) 3 
W. W. R. 72.—CAN. 

sa. Manager of branch office— Autho- 
rity as such.}—When a co. 80 conducts 
its business that a person who sells & 
delivers goods to a branch office thereof 
on an order reccived from such office 
is reasonably led to suppose that the 
branch has authority to give the order, 
the co. will not be permitted to ercape 
Hability for the purchase price on the 
ground that such branch office had no 
authority to buy the goods.—FarRm 
Propvucts, LTN. ». MACLEOD FLOURING 
MILIA, LTD. - 1918) 3 W. W. BR. 1035: 
oni L. R. 128; 43 D. L. R.770.— 


PART V. SECT. 3, SUB-SECT. 12.—A. 

ab. Member of syndicate acting for syn- 
dicate.J—Pitf. sought to recover from 
defts., mombers of a syndicate formed 
for the purpose of exp Pane & testing 
vortain mining iipeetion the price 
of goods mpplied upon “tho order of 


At the time the goods were supplied, 
pitf. did not know that C. warn a 
member of a syndicate or was acting 
for others :—Jleld: defts. other than 
C. were not liable to pltf._—_McLauaGu- 
LIN wv. oe Lean 46 0. L. R. 
477; 51 DPD. L. R. 388; 170. W.N. 
245. ~—CAN 


PART V. some 5, ee 12.— 


sc. Committee of unincorporated 

association—Employment by.j—Held: 
the committee were under no personal 
liability to the employee for his salary. 
—-GRAHAM v. CARPENTER (1926), 28 
W.A.L. R. 66.—AUS. 


PART V. SECT. 3, SUB-SECT. 13.—A. 


sd. Agent—Holding out.}—If a debtor 
gives money to another to pay to his, 
the debtor’s, creditor, but the third 
party fails to pay the same over, tho 
debtor is liable for the amount, unless 
the third party was the creditor’s 
agent. The onus Is on the debtor to 
prove either that there was an express 
agency, or to show, by the acta of the 
creditor, that these were sufficient 
to establish agency by holding 2 out or 
estoppe].—CaRR Y 
[1924 4 DN. L. R. 735. —CAN. 

PP et if Right to receive 

rer age for’ sale has no 

pacaat bat ‘authori such to receive 
a deposit. S PEARION . Os Se : 
Q. W.N, 49; 119. J 105.—AU 
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an offer to D., as agent for L., to pur- 
chase land of Ju. for $5,000, *& with 
the offer paid $200 to D. as a deposit. 
In an action for return of the $200, 
the offer not having been accepted, 
the trial judge found that L. when 
approached by pltf. sent him to D. 
& told him to make an offer through 
D.; that D. procured from plitf. a 
written offer fo purchase at $5,000, 
paying part only cash, & that offer 
was refused by L.;: that D. obtained 
from pitf. oa aepond offer to pay all 
cash, & this L. also refused :—/eld : 

D. had authority to receive an offer, 
&, as the making of a deposit was a 
art of that offer, D. was not going 
eyond his authority in receiving it.— 
rie bs we v. LI&GREE (rede 45 
QO. L. 107; 47 D. L. R. 718; 15 
oO. W. N. 278.—CAN. 


se, Person oblaining possession of bill 
of ple SO ntervention belween shipper 
-}—Mere possession of a 
bill “of Paging in the hands of a person 
who tervened between the 
original shipper & the consignee & is 
in no way identified with the trans- 
action except by hae ena of the 
document, does not any 
authority to give a va a discharge of 
the money Ps able by the consignee.—. 


STEWART ¥. ee Sons & Co. 
Lrp., 1920) 8 Ww. R. 1345 38 
D. oS 30 "Man. L. 


712. 
714, 
714a. 


718. 
738. 
740. 
741. 


T44. 


747. 


747a, 
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Add. Annotation :—Expld. Butwick ». 
[1924] 2 K. B. 493, PF wee Grant, 


Add. Annotation :—Consd. Butwick v. Q t, 
[1924] 2 K. B. 483. ee eee 


-|—Authority to an agent to sell 
goods does not of necessity imply authority 
to receive payment of the price. —BuTWIck 
v. GRANT, [1924] 2 K. B. 483; 93 L. J. K. B. 
972; 131 L. T. 476, D. C. 
Add, Annotation :—Apld. 

cock (1928), 138 L. T. 736, 


Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


Add. Annotation :—Refd. Bonham v. May- 
cock (1028), 138 L. T. 736. 
Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 1388 L. T. 736. 


Add. Annotations :—Apld. Bradford v. Price 
(1923), 92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 


Add, Annotalion :—Generally, Mentd. Brad- 
ford v. Price (1923), 92 L. J. K. B. 871. 


Authority to receive cash for goods— 
Notice to purchaser to draw cheques to seller’s 
order].—DItfs., who were coal factors, engaged 
W. to manage a branch business for them. 
W. was authorised to receive payment in 
cash for coal supplied by pltfs. to their 
customers. Plitfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.’ order, & 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 
cheques were duly honoured on presentation. 
W. paid seven of defts.’ cheques into his own 
private account & embezzled the proceeds : 
—Held: as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
& defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 








Bonham v. May- 
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754. 
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809. 
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standing that pltfs. had notified them that 
all cheques must be made payable to 
pltfs.’ order.— BRADFoRD & SONs v. PRICE 
BkOTHERS (1923), 92 L. J. K. B. 871; 129 
L. T. 408; 39 T. L. R. 272. 

Add. Annotation :—Consd. Bradford v. Price 
(1928), 92 1. J. K. B. 871. 


Add. Annotation :——-Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotations :—As to (3) Refd. Robinson 
v. Marsh, [1921] 2 K. B. 640; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 


Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. U. R. 625. 


Add, Annotalion :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotation :—As to (1) Refd. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 
Add. Annotation :—As to (2) Refd. Bradford 
wv. Price (1923), 92 L. J. K. B. 871. 


Add. Annotations :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Butwick v. Grant, 
[1924] 2 K. B. 483. 


Add. Annotations :— Refd. Fettes v. Robert- 
son (1921), 37 T. L. R. 58). Mentd. Spencer 
v. Hemmerde (1922), 128 L. T. 33. 

Add. Annotations :—Consd. Cheshire  v. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. Mentd. Cohen v. 
Hall, [1922] 2 K. B. 37. 

Adda. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

Annotations: For ** For full anns., see LAND- 
LORD & TENANT,’ read ‘** For full anns., see 
SALE OF LAND.”’ 

Add. Annotation :-—As to (3) Refd. Chilling- 
worth v. Hsche (1923), 92 L. J. Ch. 461. 
Annotations :-~For full anns., see S. C. No. 
1192, post. 


instructions at the opening of the 
market on May 4, though the market. 


OF 


BANK 
R. 198, 


746i. Agent.J—An agent authorised 
to receive money for his principal 
may not receive anything but inoney , 
hut, if he receives a cheque on a bank, 
& the amount of the cheque 1s paid 
to the agent before his authority is 
revoked, that is a good payment to 
his) principal—DtLoky v. GUYETT 
(1920), 47 O. L. KR. 137; 52 D. L. R. 
506; 17 O. W. N. 471.—CAN. 


746 li. -~—-./-Hf one is authorised 
to sell anything for another, tho 
presumption is that he is to soll for 
cash, unless there is something to show 
to the contrary.—-WATSON v, CADILLAC 
MoTrorR Sates Co., Lrp., [1920] 3 
W. W. R. 107.—CAN. 


sf, Authority to collect debts— 
Cashing cheques received.}—A _ cierk 
employed in the business of the 
Canadian Govt. elevators, whose 
express duties were to collect amounts 
due from grain dealers for freight 
charges, etc., & on presentation of 
bills of lading & payment of charges 
to hand out warehouse receipts, & 
deposit all money collected to the 
credit of the Rocciver-Genoral in a 
designated bank & at certain intervals 
to remit by draft to the bead office 
of the business, & which charges were 
almost always paid to him by accepted 
cheque, although they might have 
been received in cash if so tendered :— 
Held: to have no authority to cash 
any cheques paid him or any 
ostensible authority justifying an 
bank giving him the cash for any suc 





50 D. L. R. 293; 30 Man. L. R. 104.-- 
CAN, 


PART V. SECT. 


804i. Agent—Implied authority from 
circumstances—Husband authorised to 
purchase stock for wife.}—The fact that 
a husband was authorised to act, & 
has acted, an his wife’s agent in the 
purchase of stock through brokers docs 
not in itsolf justify the brokers in 
assuming that he is her agent to direct 
a sale of it; & even assuming that the 
rules of the stock exchange subject 
to which the order to purchase was 
placed confer on the husband authority 
to direct such sale, the brokers 
responsibility to the wife for the pro- 
ceeds of the sale is not discharged by 
payment to the husband unless they 
show that he had authority, either 
express or implied, to receive 
the money.—AIKMAN v.  BURDICK 
BROTHERS, [1923] 4 D. L. R. 852; 3 
WwW. W. R. 785; varying, [1923] ] 
D. L. R. 1165; 31 B.C. R. 478.—CAN 

808 v. Break in market.) -— 
Instructions by an owner of wheat to 
his agent to ‘sell’? without more 
means ‘ sell as soon as possible,” unless 
there is something in the circumstances 
or the custom of a particular trade 
known to both partieg to give the words 
a different meaning. here instruc- 
tions to sell, without stipulating any 
price, were fay. after the close of the 








ket on May 3:—Held: the agent 
waa, justifie in selling without further 
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had broken by reason of the Grain 
Kixchange having withdrawn option 
trading & the possibility of the Govt. 
fixing the price —-GKARHART v. QUAKER 
Oa'rs Co., [1919]3 W. W. R. 888.—CAN. 

809 iia. ——.]— Doft. 
wired to S., a land agent: ‘* Bed-rock, 
£13,250 net, £400 down, stock & 
furniture at valuation.”® 8. replied, 
** Your wire says £400 down ; suppose 
you mean £4,000, wire us giving 
authority to sell if we can get your net 
price.”” Deft. then wired, ‘* Four 
thousand down. Sell if you can get. 
my net price.”* 8S. replied, ‘* Have sold 
in accordance with your wire, freehold 
for £13,750, stock & furuiture at 
valuation, showing you £13,250 net, 
£4,000 to be paid down, balance to 
be arranged on mtge. by you. Pos- 
session as soon as license granted, not. 
later thanAug. 20, £500 deposit paid "’: 
—Held; 8. had no authonty to selt 
on the terms on which he did seoll.- - 
PRINGLE vo. MCKAY, (1922) N ZL. R 
818.—N.Z. 

815 iiia. ~~ +Je- 
CGKARHART v. QUAKER Oars Co. (1918), 
12 D. L. R. 791.—CAN. 

815 iiib. —— oe J] - 
A land agent, whom pltf. had informed 
of his willingness to sell a property 
for £900, obtained an offer of £825 
& telegraphed it to plitf., but through 
a mistake in transmission the message 
as delivered to plitf, mentioned £925 
as the amount of offer. Pitt. tele 
graphed his acceptance without naming 








eel - ~ 











Cases 822— 836b. 


822 e 
828. 


829. 
833. 


834. 


834a. 


834. Ee 


$36. 


Add. Annotation :—Generally, Mentd. Low- 
ther v. Harris, [1927] 1 K. B. 393. 

Add. Annotations :—As to (1) Distd. Common 
wealth Trust v. Akotey (1925), 94 L. J. P. C. 
167. Refd. Bradford v. Price (19823), 92 
L. J. WK. B. 871. Generally, Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

Add. Annotation :—Refd. Iowther v. Harris 
(1926), 43 T. L. R. 24. 


Add. Annotations :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


Add. Annotation :— As to (1) Consd. Keen v. 
Mear, [1920] 2 Ch. 574. 


—.]—A general authority to an 
agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special & express authority 
to sign.—LEWCOCK v. BROMLEY (1920), 127 
L. T. 116; 37 T. L. R. 48; 65 Sol. Jo. 75. 
-|—The mere employment of an 
estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to make a binding contract & to 
sign an agreement. 

But the authority is limited to signing an 
open contract & does not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal.— IK EEN 
v. MEAR, [1920] 2 Ch. 574; 891. J. Ch. 518; 
124 L. 1. 19. 

Add. Arnoiations :---Consd. Keen vt. 








Mear, 
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[1920] 2 Ch. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


836a. ——--- -—-—.]—K EEN v. MEAR, No. 834b, air. 
836b. ———- —---- Authority alleged to be limited to 


state price.}|—Action for specific performance 
of a contract alleged to have been entered 
into by letters between pltfs. & H. & R., 
estate agents, whom pltfs. alleged were agents 
for the first deft. for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had bcen offered 
for sale by auction by order of the mtgees. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. & 
kk. inclosed plan & auction particulars to 
pltfs. stating in their letter that their client 
would be willing to sell the frechold at £550. 
On Jan. 27, pltfs. offered £100. On the 
28th Li. & R. submitted that offer to the first 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. & R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
‘‘ we are now authorised to close with you if 
you will increase your offer to £450.”’  Plitfs., 
on Feb. 14, wrote to lI. & Rt. referring to 
the letter of Feb. 10, & stating ‘‘ we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.’”? On 
Web. 17, H. & It. wrote informing the first 
deft. that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that pltfs. had agreed to buy. The second 
deft. was prepared to purchase the property 
from the wtgees. at a price more than £450 :-- 
Held: the agents had authority to conclude 


an amount. The offer having been 
withdrawn, the agent agreed to sell 
the property to deft. for £825, & let 
him into possession. On the tender 
of the formal contract to pltf. for 
execution ae month later he learned 
about the mustake in the telegram for 
the first time & refused to complete :— 
Held: the specific authority onmzinally 
fie to the agent did not authorise 
he sale of pitf.’s property for less than 
£900, & no land agent as such is held 
out as having a gencral authority on 
behalf of his client to sell on any terms 
or at any  price.—SHORTAL  v. 
BUCTIANAN, [1920] N. Z L. R. 103.— 


815 v. ——-, ]—Pltfs., an 
incorporated co., owning lots of land, 
appointed C,. their general manager to 
supervise the sale of the lots. In 
the agreement between pltfs. & C. it 
was provided that he had no authority 
to make any representation as to 
pitfs ° properties other than those con- 
tained in their printed matter, & that 
he should have authority to accept 
offera for the purchase of lots according 
to pitfs.’ ce-list. Pltfs. employed 
G. to sel] their lots. G., in Mar. 1914, 
telephoned to deft. from pltfs.’ office 
& induced deft. to buy two of the lots, 
upon the express agreement that 

itfs. would resell the lots not later 
han Aug. 1914, at a profit of $100 on 
each lot; G. informed deft. that he 
was authorised by C. to make this 
arrangement. C. was preseut when 
G. was telephoning, & heard what G. 
said; ©. told G. that he should not 
have said that pltfs. would resell 
the lots; but, according to the testi- 
mony of G., C. himself was not called 
as a witness, C. ratified the repre- 
sentation made in his name & ostensibly 
by his authority :—Held: C., as 
general manager, had ostensible autho- 








rity to make or ratify the collateral 
agreement, & any secret restriction of 
his authority would not affect deft. 
who relied upon his being the general 
manager.—CANADIAN GENERAL SE- 
CURITIES Co., LTN. v. GEORGE (1918), 
420. L. R. 560; 130. W.N 355; 14 
O. W.N.71; 43 D. I. R. 20.—CAN. 


817 ii. Implied authority.J— 
A broker who had purchased corn on 
margin for a customer :—Held: justi- 
fied 1n selling on the customer failing 
to forward margin money when a 
sluinp occurred in the market-price, 
a general condition of the broker 
transacting such business being that he 
reserved the right to close transactions 
without further notice when margins 
were unsatisfactory, which condition 
the ct. inferred must have been known 
to the customer who had been for some 

ime a ‘* room trader ’’ & dealer on a 
larger scale in the broker’s officc.— 
MALOOF v. BICKELL, [1920] 1 W W.R 
407; 50 D. L. R. 590; 17 O. WLN. 
294; 59S. C. R. 429.—CAN. 


817 iii. —— Authority to find ae . 
chaser.}—-On Jan. 20, 1920, eft. 
handed to his brokera a Jetter in these 
terms: ‘'1] authorise you to procure 
a buyer of the above premises for 
Rs. 45,000 & on your sending same, 
1 shall pay you as remuneration at 
I_ por cent. on the purchase-moncy. 
The same will be paid at the regis- 
tration of the conveyance, otherwise 
not.” The offer contained in the 
letter was accepted by pltf. & there- 
upon the fact of such acceptance was 
communicated on the same day to 
deft. :—Held: the offer contained in 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of the premises & it was in 
no sense an authority to the brokers 
to sell deft.’s property or an offer on 
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the part of the vendor to sell the 
premises to whoever might be brought 
in touch with the vendor by the 
brokers..-PURNA CHANDRA DUTT v, 
INDRA CNANDRA Roy (1921), I. L. R. 
49 Calc. 389.—IND. 


821 i. Cencral authority—Sale 
in own name.jJ—Held: position of 
pltfs. being that of brokers, in selling 
in their own name they acted beyond 
the scope of their authority.— PATER- 
SON v. MCCALLUM, [1921] N. Z L. RR. 
869,.—N.Z. 

833 xiiia. Instructions to pro- 
cure purchaser at specified sum.)—In 
negotiations for the sale of property 
a notification by a principal to his 
agent that he will accept a_pur- 
chaser at a specified sum will not 
authorise the agent to conclude ua 
contract.—CARNEY vw. Fair (1920), 
541. L. TI’. 61.—IR. 

sk. Solicitor — Authority to receive 
tenders—‘T'enders to be sent either to agent 
or principal. |}—Exors. gave instructions 
to solrs. to advertise for tenders for a 
property & they told the solrs. to 
insert in the advertisement a notice to 
the effect that tenders might be sent 
either to the solrs. or to c'ither of the 
exore : this latter the solrs. did not do. 
A tender was received by the solrs. & 
forwarded by them to the exors & thcy 
wrote acknowledging the receipt there- 
of. Some days later the tenant of the 
property forwarded a tender to one of 
the exors., who did not communicate 
with his co-exor. or the solrs. about it. 
The solrs., having heard no more from 
the exors. entered into a contract to 
sell the property to the person who 
made the first tender:—Held: the 
solrs. had no authority to give notice 
to the person muking tho first offer 
that bis tendcr was accepted.— DEANS 
v, ORR (1922), 63 dD, li RR. 720.—CAN. 








the contract, & pltfs. were entitled to judg- 
ment for specific performance of it.—ALLEN 
& Co., Lrp. v. WHITEMAN (1920), 89 L. J, Ch. 
534; 123 L. T. 773; 64 Sol. Jo. 727. 
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850. Add. Annotaiion :—Refd. Collins v. Hopkins, 


[1923] 2 K. B. 617. 


860. Add. Annotation :—Refd. Collins v. Hopkins, 


[1923] 2 K. B. 617. 


837. Add. Annotation :—Refd. Banque Belge Pour 872. Add. Cilations :—affd., [1918] A. C.°626; 87 
I. Etranger v. Hambrouck (1920), 37 T. L. R. L. J. K.B.1158; 119 L. T. 446; 34 T. L. R. 

76. 518 ; 62 Sol. Jo. 665, H. L. 
5a. —— ee | Add. Annotations :—Mentd. Calmenson v. 
S08 peu hority 00 discount “bil. It an Merchants’ Warehousing Co. (1920), 125 


agent employed by the indorsees of a bill to 

get it discounted warrant it to be a good one, 

his employers are bound by his act, & are 

liable to refund if the bill be afterwards dis- 

honoured by the acceptor.—FENN v. ILAR- 

ea (1791), 4 Term Rep. 177; 100 EB. R. 
og. 


Annotations :—Refd. Fyadell v. Clark (1796), 1 Esp. 4473 


Lyon v. Mella (1804), 1 Smith, K. B. 478 
Kec p. Busholl (1844), 3 Mont. D. & 


: Re Acraman, 
De G. 615; Roya! 


Albert Hall Corpn. v. Winchelsea (189]), 7 T. L. Lt. 362. 


906. 


922. 


926. 


941. 


942. 


PART V. SECT. 3, SUB-SECT. 16, 
a. Transpose lines 5 
paragraph, 


I.. T. 129; Dey v. Mayo, [1920] 2 K. B. 346 ; 
Everett v. Griffiths, [1921] 1 A. C. 631. 
Hearn v. Southern Ry. (1925), 41 T. L. R. 
305. 


883a. Salesman — Authority to cancel sale.|— 


897. 


LECKENBY v. WOLMAN, No. 308a, ante. 

Vor ‘ For full anns., see ESTOPPEL,’ read 
‘‘Wor full anns., see DEEDS, Vol. XVII., 
p. 216, No. 285.” 


Part Vi—Delegation. 


Add. A:notations :—Apld. Tarn v Seanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
ve. Lethem, Muller v. 1. TI. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 566. 

Add. Annotations :—-Apld. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. [. I. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. 13. 566. 

Add. Annolulions:- Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 I. B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. J. R. 
Comrs. (1927), 44 TT. L. BR. 53. 

Add. Annotations: --As to (1) Refd. Prager v. 
Blatspiel, Stamp & Heacock, [1924] 1] K. B. 
566. Generally. Mentd. Jcbara v. Ottoman 
Bank, [1927] 2 Ik. B. 254. 

Add. Annotation: Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 


710.—CAN. 
& 6 of this 


engage 
Inanager 


944. 


955. 


966. 


975. 


980a. 


Add. Annotations: - Refd. Prager v. Blatspiel, 
Stump v. Heacock, [1924] 1] IS. B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. j. 
Comrs. (1927), 44 'T. L. ht. 53. 


Add. Annotalion :----Gencrally, Refd. Muller 
(London) v. Lethem, Same v. I. lk. Comrs., 
[1927] 1 K. B. 780. 


Add. Annotation :—-Consd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


Add. Annotation :—Consd. Belvedere Tish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 

-.| — NATIONAL IMPLOYERS’ 


MUTUAL GENERAL INSURANCE ASSOCN., LTp. 
. ELPHINSTONE, [1929] W. N. 135. 








981a. ——— Fallure to give proper instructions to 


sn. Manager of farm —Authority to 
labour —d& sell producc.j—A 
of » farm. or estate may 


sub-agent.J—SELLER v. WORK (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 


tion.—BONNERJt vo. SITANAIN DAs 
(1921),49 L. R. Ind. App. 46; [. L. R. 
49 Cale 325.—IND. 


PART V. SECT. 3, SUB-SECT. 17. 


8]. Agent forbidding purchaser to use 
machinery only partly paid for—-.tulho- 
roty as such.j}—Whcere a lIctter, sent to 
% buyer of a farm machine under a 
conditional sale contract betore he 
is in default, forbidding him, under a 
threat of serious consequences, to use 
the machino, is written by an agent 
of the seller, with authority to sell & 
collect the Bure iarenOney. & make 
~ottlements therefor, as an assertion 
of a right which is to continue until 
the buyer makes a settlement, it will 
bo held to be written within tho ap- 
parent scope of such agent’s authority, 
—ROBERT BELL ENGINE & THRESHER 
Coa. v. FARQUHARSON, [1918] 1 W. WLR. 
sar cg Sask L.R.81; 39 D.L. R, 625. 


sm. Heal estate agent—.tuthoruy to 
describe property.|—A. real estate agent 
employed to find a purchaser has 
implied authority to describe to an 
intending purchaser the property 
offered for sale & to state any facts or 
circtunstances which may affect its 
value.—Huug v. Low (Sask.), [1928] 
4D. L. 315; (1928) 2 W. W. R. 


engage lubour to do tho uecessary 
work thereon, or he may sell the pro- 
duce, & then the owner will be bound 
by the representations made by the 
manager ag tu such produce.— RAVENE 
PLANTATIONS, Lrp. vu. Kstarké ABRKEY, 
[L928] App. D. 143. -S. AF 


PART VI. SECT. 1. 

906 iit. ——-— Mother managing 
daughter’s property.|—Where a person 
employs another relying upon his 
peculiar aptitude for the work entrustcd 
to him, it is not competent for that 
person to delegate the trust to another. 

Where the authority which a mother 
hud to manage her daughter’s property 
involved a certain trust or discrction 
for the exercise of which she was 
selected :-—Held : she could not dele- 
gute that trust & appoint her husband 
to perform the duties of her ageney 
ROBLNSON v. Lona, [1923] 3 D. L. R. 
¥18.—CAN. 

906 iv. Munager of property. |— 
A lease is invalid if it is granted by a 
person as attorney for one who is a 
manager of the property leased, & 
who did not negotiate or consider the 
lease or know of it until after its execu- 


49 





PART VI. SECT. 2, SUB-SECT. 1. 


943 iii. --— ~.J|--If an agent for 
sale of grain to whom the goods are 
consigned or delivered, consigus the 
same to a sub-agent for sale, & the 
bill of lading & such other documents & 
circurmstances as there ure support 
the inference of the agent’s right to 
deal with the goods, then iu the absence 
of anything showing a contrary inten- 
{10n the sub-agent has only to account 
iv respect of the proceeds to the first 
agent & not to the original principal. 
—~—HINCHCLIFFE v. BAIRD & BOTTERELL, 
11920) 3 W. W. R. 159; 53 D. L. lh. 
451; 30 Man. L. R. 520.—CAN. 





PART VI. SECT. 3, SUB-SECT. 2. 

964 v. Contract with sub- 
agent approved by principal. }—Where a 
co. had engaged an agent to sell its 
shares, had intended him to employ 
sub-agents, & had approved of the 
contract made by the agent on its 
behalf with a sub-agent :—Held: the 
co. was Liable to the sub-agent for 
commission due under his contract.— 
BERGMAN v. CANADIAN FARM IMP. Co., 
{[1924]1 D. L. R. 350.—CAN, 








Cases 987—10332a. ENGLISH AND EmMpirE Dicrest SUPPLEMENT. 
Part Vil.—Ratification. 
987. Add. Annolation :—Consd. Re Becket, Purnell 10338a. ——— After issue of notice to abate—Before 


v. Paine, [1918] 2 Ch. 12. 
.]—Resps.’ manager, without 
their authority & fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by resps. upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to bearer, & crossed 
‘not negotiable.’’ These drafts the manager 
paid to an account which he had with applts., 
& they collected the amounts. Resps. sued | 
applits. fer damages for conversion of the | 
drafts :—Weld: the action failed, since resps. | 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent | 
dealing with the drafts, the form of which 
made collection through a bank necessary. -— 
UNION BANK OF AUSTRALIA v. MCCLINTOCK, * | 
[1922] 1 A.C. 240; 91 L. J. P.C. 108; 126 
L. T'. 688, P. C. | 


Annotation Rela, Australian Bank of Commerce v. Perc], 
[1926] A. C. 73 


Compare No. 338a, ante. 


995. Add. Annotation :—Refd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 

998. Add. Annotation :—Refd. J.ake v. Simmons 
(1926), 95 L. J. K. B. 586. 

1002. Add. Annotations :—Mentd. McMillan v. 
Canadian Northern Ry., [1923] A. OC, 120; 
Mb aa - Canadian Northern ly., (1923) 


1005. Add. Annotation :—Refd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 


1009. Add. Annotations :—Refd. Drughorn v. 
Rederiaktiebolaget Trans-Atlantic, [1919] 
A. ©. 203; The Joannis Vatis (1921), 91 
fae es 182 ; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank, [1924] 1 K. B. 
775; Robinson v. Midland Bank (1925), 41 
T. L. R. 402. 

1022. Add. Annotation :—Consd. Meynolds ov. 
Atherton (1921), 125 L. T. 690. 


1026. Add. Annotation :—Refd. Reynolds v. Ather- 
ton (1921), 125 1.. T.. 690. 


1027. Add. Annotation :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 

Ch. 559. 
1028. Add. Annotation :—Refd. Re Bebington’s 
Goo Bebington v. Wildman, [1921] 1] 

e VUd. 


1029. Add. Annotation :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1] 
Ch. 559. 

1088. Add. Annotation :—Refd. Bowyer, oe 
& Payne v. Mather, [1919] 1 K. B. 419 


989a. 











1006 v a. A contract 807calle 


made on behalf of a person, but withb- 








institution of proceedings.|] — By a bye-law 
of the city council of -»» which was the 
sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1917, & Oct. 18, 
1917—the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On 
July 17, 1917, the public health committee 
passed a resolution appointing | its chairman, 
& in his absence the acting vice-chairman, 

to deal with all urgent matters on behalf. 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on July 
26, 1917. About the middle of Sept. 1917. 
the medical officer of health, being satisfied 
that a nuisance existed upon certain 
premises in the district of the council & 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Health London 
Act, 1891 (c. 76), s. 3. As the nuisance was 
not abated, the matter was reported by the 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was u rgent, & acting under 
the authority conferred upon him by the 
resolution of the public health committee, 
which had been confirmed by the council, 

as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 25, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct. 9, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 
the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same’was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 


PART VII. SECT. 8. named principal shall benefit, 1f the written on the note, “ this note will 
nT das purports to be acting be paid when demanded,” but K. did 
for himself & not for another, the not sign this 


statement as branch 


out his authority, by a person who does (ret 8 ye ao v. Conoz manager. The bank received the 


not profess to be acting fora principal —- 783; 160. aOR 362. 


cannot be ratified.— REIMER v. ROBEN, 
{1918] 1 W. W. R. 425.—CAN. 


1006 vb. 
not become a principal by any act of to the bank. 


1006 vo. 





were customers of defta.” bank & F. 
.J——-A person does was, unknown to od ee 








46 D. L. R. 
AN. 
.]—Pltf. & F. sum was then used _ to 





money bv pltf.’s cheque payable to 
order of F. & indorsed by him, which 
uidate ¥.’s 
debt to the bank.. Pitf. claimed that 


argely indebted deft. bank had ratified the acts of K. 
ranch manager, 


& were liable :—Heild: it was not the 


so-called ratification, unlessatthetime drew up a promighory” note for $2,500 intention of K. as shown by the evi- 


of the contract the so-called agent was which was signed b 
not acting for himself but was intending ave se ane pepe i oO 


to bind an ascertainable principal; 
evon if it is intended that some un- 


Pot plit.o on demand. 


. dence to act as agent of fe ts. in the 
eens Ley transactions.— BRASSETH ROYAL 
ecvente we rie ya (1922), 67 D. L. R. 


$2, 500 before the a undertaking by K., 740 


50 


or direction of tbe council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), s. 4 (1):—Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law & in pursuance of the resolution of the 
ratified by the 
council, was reported to & approved & 
ratified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 25, 
1917, & the magistrate had jurisdiction to 
make the order of Dec. 5, 1917.—R. v. 
CHAPMAN, £2 p. ARLIDGE, [1918] 2 K. B. 
87 L. J. K. B. 1342; 

82 J. P. 229: 16 L. G. R. 625, D. C. - 
Annotation :—Refd. Bowyer, Philpott & Payne v. Mather, 


committee subsequently 


298 ; 


(1919] 1 K. B. 419. 


1040. Add. Annotations :—-Refd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Tarn v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 


1079. Add. Annotation:—-As to (1) Refd. 
gton’s Tenancy, Bebington v. Wildman, 


Bebin 
[1921] 1 Ch. 559. 


1080. Add. Annotation :—Mentd. 
Chadburn v. Winfield, [1922] 2 Ch. 418. 


PART VII. SECT. 5. 


1037 val. ——~.]—In order that a 
person may be deemed to have ratified 
an act done without his authority, it is 
necessary that at the time of the 
ratification he should have full know- 
lodge of al] the material circumstances 
jn which the act was done, unless he 
intends to ratify the act & take the 
risk whatever the circumstances ma 
have been.—_WHEELER v. HISKY (1918), 
420. L. R. 654; 140. W.N. 150: 43 
D. L. R. 92.—CAN. 


1037 viii. .}+~-The agent of defts 
hired pltf{s., but exceeded his authority 
in regard to the terms of hire :—Held : 
defts, were not estopped, by accepting 
pltfs.’ services, from disputing pltfs.’ 
claim for wages, defts. having repudi- 
ated the agent’s authority as soon as 
the terms of the contract were brought 
to their attention.—Roy vy. ST. JOHN 
LUMBER Co., FISHER v. ST. JOHN 
LUMBER Co. (1919), 46 N. B. R. 120.— 
CAN : 
.-}—The burden of prov- 


1087 ix. 
ing ratification rests on the person 
alleging it, who myst prove full 
knowledge of the facts.—THOMPSON 
». LYNNE, [1921] 2 W. W. R. 635; 
66.D L.R. 729; 14 Sask. L. R. 282.— 








PART VII, SECT. 6, SUB-SECT. 1. 


1044 vii. -}) — In considering 
whether a person is bound by the acts 
of an ostensible agent which are alleged 
to have been ratified, the distinction 
is to be observed between a ratifica- 
tion to _implied from conduct 
porhidats| an intention to ratify & an 
estoppel to deny ratification, the case, 
that is, where, without a conscious 
intention to ratify, the so-called 
principal is estopped from denying 

hat his conduct must be treated as a 
ratification.—McKaY v. TuUDHOPE 
ANDERSON Co., Lirp., (1918]3 W. W. R. 
994; 44D. L. R. 100; 14 Alta. L. R. 


1044 vill. .}~Ratification by a 
of an alleged agent 


principal of the ac 
must be evidenced either by clear 








Vol. I.—Agency. 


1098. Add. Annotation :—Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


1102. Add. Annotations :—Consd. Re Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249. 
Mentd. Huddersfield Fine Worsteds v. Todd 
(1925), 42 T. L. R. 52. 


1104a. —--— ———.]—-If goods in the city of London 
are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 
reasonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the contract. 
his dissent assoon as he has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this purpose.—HODGSON v. DAVIES (1810), 2 
Camp. 530; 170 E. R. 1241, N. P. 
Annotations :—Refd. Maxwoll v. Deare (1854), 43 L. T. U.S. 
Humfrey v. Dale (1857), 7 E. & 
Trueman v. Loder (1840), 11 Ad. & El. 589; Scott v. 
Barclays Bank, (1923] 2 K. B. 1. 
| 1105. Add. Annotation :--Refd. The Yuri Maru, 
The Woron, [1927] A. OC. 906. 


1109. Add. Annotation :—As. o (2) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314 


119 L. T. 59; 


Cases 10838a—1131. 


But the vendor must intimate 


B. 266. Mentd. 


1128. Add. Annotation :—Refd. Koenigsblatt v. 


Re 


Sweet, [1923] 2 Ch. 314. 
1129. Add. Annotation :—Refd. Robinson v. Mid- 


land Bank (1925), 41 T. L. R. 402. 


Re Witham, 


adoptive acts or by acquiesconce 
equivalent thereto, & the act or acts 
of adoption or acquiescence must be 
accompanied by full knowledge of all 
the essential facts.—THOMPSON  v. 
LYNNE, [1921] 2 W. W. R. 635; 56 
D.L. R. 729; 14 Sask. L. R. 282.—CAN. 

1044 ix. .}—If an agent executes 
on behalf of a former ets ips & con- 
tract for the sale of land, although his 
authority to execute such contracts 
has terminated, then if the purchaser 
seeks to hold the principal liable there- 
under he must show that the principal 
has placed himself by some act or 
omission of his own in a position which 
compels him to accept the contract & 
carry out its terms; & this is not 
shown where there does not appear 
to have been any holding out of such 
agent by the principal either to the 
purchaser directly or by circum- 
stances of publicity which reached him 
& upon which he acted.-ZEREBEAKY 
v. POWELL, [1921] 3 W. W. R. 628.— 
CAN. 

1044 x. -]—ABBOTT v. MoDOU- 
GALL & COWANS (Man.), [1928] 1 
BAK R. 205; [1927] 3 W. W. R. 816.— 








PART VII. SECT. 6, SUB-SECT. 2. 


1086 i. Purchase — Acceptance of 
goods bought. }—Where an agent, autho- 
rised to buy goods of a certain kind, 
buys goods of a different kind, if the 
eee for whom they are bought, 
though repudiating the contract & 
returning most of the goods, keeps 
pert of them, he thereby does an act 

relation to the goods which is 
inconsistent with the ownership of the 
seller, & so accepts them, & in so doing 
ratifies the purchase.—-BONTEX Im- 
PORTING Co. v. PANAR (1922), 63 
D. lL. R. 200; [1922] 1 W. W. R. 128. 
— CAN. 

1100 iv. Paid b chee 
of unauthorised agent.}—S. took part in 
the negotiations for the sale of an engine 
by appit. to resp., but was notapplt.’s 
agent either to effect the sale or to 


collect the purchase-money. After 
the sale resp. paid the money to 58., 


5l 








1131. Add. Annotation :—Mentd. Mason v. Lack 
(1929), 140 L. T. 696. 


thinking that he was fae agent. 
& a few days later S. told applt. that 
he had received the money but could 
not pay it over then, & offered to pay 
interest on it, to which applt. agreed. 
After several applications from appit. 
S. handed him a cheque for the balance 
shown to be due in un accompanying 
statement, in which &. debited himself 
with interest & took credit for com- 
mission. Applt. accepted the cheque 
& paid it into his account, but it was 
dishonoured & he then sued resp. for 
the purchase-money :—Held: applt.’s 
acceptance of the cheque was a clear 
adoptive act evidencing his ratification 
of S.’s unanthorised act in receiving 
the money. -—-MCEWAN ov. JOHNSTONE, 
(1918) N.% lL 1’ 49 —N.Z. 

60. Demand for payment over 
of deposit.}—-Where an agent had no 
authority te sell on the terms on which 
he did sell:—Held: a letter of the 
principal, demanding payment of tho 
money received by the agent as a 
deposit, did not ratify the action of 





the agent in selling.—PRINGLE  v. 
M‘Kay, [1922] N. Z. L. R. 818.-——-N.Z. 
1104 iii a. -}—Where a 








Principal, kuowing the full circum- 
stances of the signing of an agree- 
ment for sale & purchase of land by an 
agent on his behalf, does not notify 
the purchaser of his repudiation for 
nearly three years he is cstopped by 
his acts & conduot trom objecting to 
the agreemoent.—WEST v, ILLIVAN, 
[1921] N 4% UL. BR. AIT7—N.Z. 


PART VII. SECT. 6, SUB-SECT. 3. 

11271. On person alleging ratiftca- 
tion.}—The burden of proving ratifica- 
tion rests on the person alleging it, 
who must prove full knowledge of tho 
facts.—-THOMPSON v. LYNNE, [1921] 
2W. W. R. 635: 56 D. L. R. 729; 
14 Sask. L. R. 282.—CAN. 


PART VII. SECT. 7, SUB-SECT. 1. 


1132 ili. .}Anu act done by a 
erson on behalf of another person, 
But without that other person’s autho- 
rity or knowledge, & 





subsequently 


Cases 1187—1243b. 


1137. Add. Annotation :—Generally, cos Hart- 


1138. 


1153. 


1175. 


1176. 


ley v. Hymans, [1920] 3 K. B. 4765 


Add. Annotalion :—As to (2) Refd. Com- 
mercial & Estates ne of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. 


Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


ENGLISH AND HMprirRE Digest SUPPLEMENT. 
1160. Add. Annotations :—As io (1) Refd. The 
J. P. 182. 


Joannis Vatis (1921), 91 L. 

yest Mentd. Sutters v. Briggs, [1922] 1 
1168. Add. Annotation :—Mentd. Goldrei, Foucard 

v. Sinclair & the Russian Chamber of Com- 

perce in London (1917), 87 L. J. K. B. 


Part Vill.—Relations between Principal and Agent. 


Add. Annotalion:—Refd. Cheshire v. 


Vaughan, [1920] 3 K. B. 240. 


Add. Annotations :—Refd. Cheshire v. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Till, [1921] 3 K. B. 157. Mentd. Rawlings 
v. General Trading Co., [1921] 1 K. B. 635. 


1186. Add. Annotation :—Generally, Mentd. Br 


ford v. Price (1923), 92 L. J. K. B. 871. 


1196. Add. Annotation :—Refd. Re City Equitable 


1206. 


Fire Insce., [1925] Ch. 407. 

Add. Annotations :—Consd. Gould v. S. E. 
& C. Ry., [1920] 2 K. B. 186. Apld. Finn v. 
Shelton Tron, Steel & Coal Co. (1924), 131 
L. T. 213; Westminster Bank v. Hilton 
(1926), 136 L. T. 315. Refd. Weigall v. Run- 
ciman (1916), 85 L. J. K. B. 11873; Weiss, 
Biheller & Brooks v. Farmer, [1923] "1 K. B. 
226. Mentd. Manbre Saccharine Co. v. Corn 
ieee Co., vee 1 K. B. 198; Johnson 

v. Taylor, [1920] A. C. 144; Wilson, Holgate 
Belgian Grain & Produce Co., [1920] 2 

Ki. B. 1; Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443; Sassoon v. 
oe Banking Corpn., [1927] A. ©. 

1]. 


1208. Add. Citation :—13 Asp. M. L. C. 463. 


1208a. 


1211. 


J—VALE (J.) & Co. v. VAN 
Opprn & Co., Lrp. (1921), 37 T. L. BR. 367. 


Add. Annotations :—Apld. Weigall v. Runci- 
man (1916), 13 Asp. M. L. C. 463. Refd. 
Finn v. Shelton Iron, Steel & Coal Co. 
(1921), 181 L. T. 213. Mentd. Spencer v. Ash- 
worth, Partington (1925), 94 L. J. K. B. 447. 








1248a. ——— Extent of Hability.}—Pitf. employed 
deft., a chartered accountant, to investigate 
the affairs of a co. in which he was interested. 
In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
officials of the co. -Deft. handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it, 
& communicated its contents to the two 
persons defamed, each of whom sued pltf. 
for libel & obtained judgment against him 
for damages & costs. Pltf. then sought to 
recover from deft. the amount which he had 
paid for damages & costs in the libel actions 
as damages for breach of an implied duty to 
keep secret the letter of instructions :— 
Held: pltf.’s liability for damages in the 
libel actions did not result from deft.’s 
breach of duty, & deft. was liable for 
nominal damages only.—WELD-BLUNDELL v. 
STEPHENS, [1920] A. C. 956; 89 L. J. K. B. 
705; 123 L. T. 598; 36 T. L. R. 640; 64 
Sol. Jo. 529, H. L. 

Annotations : Pie ar Re Polemis & Furness Withy, [1921] 
3K... 560; A. & B. Taxis v. Secretary of ee for a 
gay 2 Ke B. 328: Harnett v. aoa [1924] 2 K. B. 517 

efd. Proops v. Chaplin (1920), 37 T. L. R. 112; Elliott 
Steam Tug Co. v. Shipping Gontroilen, {1922} 1 K. B. 
127; The % San Onofre, [1922] P. 243; Adelaide S.S. Co. 
V. R., (1923) 1 K. B. 59; Tournier v. National Provincial 
& Union Bank of ingland, ere, i K. B. 461; Ham- 
brook v. Stokes, [1925] 1 K. : Britannia Hygienic 
Laundry Co. v. Thornycroft 1896). 135 L. T. 83; Single- 
ton Abbey Nala aes i pee ina (Owners), The Paludina 
(1926), 95 L. J. P. 


1243b. Te teacinteael employed to 
prepare balance-sheets from the books of a 








ratified by that other creates the 
relationship of principal & agent 
between the partics in pospect of that 

act.—GREAT WREST Farms, LTD. vt. 
Se a aaclaae {1924J]1 D. L. R. 185.— 


PART VII. SECT. 7, SUB-SECT. 2. 

st. Trading goods—Agent for salc.J— 
If an agent for sale of goods trades 
them for other gouds & the princi- 
pal ratifies the transaction, the goods 
received in exchange become the 
principal’s property.—REX GROCERY 
vw. Hiaas & ee pha : D. L. R. 
565; [1925] 2 Ww. 402; 19 
Sask. L. R. 492 GAN. 


PART VIN.SECT. 2,SUB-SECT.1.—A. 
1184v. —— Goods not in 
accordance with ordcr.)-—Defts. gave to 
ee a written order to ship from 
ngland on account of defts. one 





thousand two-gallon & two hundred 
& fifty three-gallon stoneware jars. 
Pitf. ordered jars from a® manu- 
facturer in Mngland to be shipped in 
performance of this order. Two lots 
were shippod & delivered to defts. who 
paid for them. Dehvery of the last 


lot, which comprised thirty-nine three- 
ra lion three hundred & forty-two 
two- pean jars, was refused by defts. 
on the ground that there were twenty- 
three more of the t -gallon jars 
& twenty-five less of the two- on 
jars than had been ordered, & also that 
the mouths of a large number of the 
ee were not of the specified size :— 
feld: piltf. was under a duty to 
Lint goods for defts. of the 
escription ordered, & his failure to do 
s0 amounted to a breach of ty.— 
a lela Rooprr, [1922] N. Z. L. R. 


1188 fi. .}—Wheat held 
by defts. for pltfs. was on a order 
shipped by defts. from to A. 
Pltfs. telegraphed eerie defte, 
to sell at once. Defts, wrote saying 
that until the cars arrived at A. they 
were unable to sell. They at once, 
however, tried to sell & after ten days 
did so:—Held: they were justified 
in selling at the price then obtainable 
& without receiving further instruc- 
tions.—.J acKBON ww. SASKATCHEWAN 
Co-OPKRATIVE ELEVATOR Co., LTD., 
{1919]}3 W. W. R 572.—CAN. 
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PART VIII. SECT. 2, SUB-SECT. 2.— 
A. (a). 


Negligent misrepre- 
seniation. |—An ent who in breach 
of his duty to his principal induces 
him by negligont misrepresentation to 
enter into a contract is liable to make 
good to his principal the loss arising 
therefrom. 

In such a case the principal may 
recover either in tort or in contract, 
& it is no answer to his claim that he 
is also entitled to recover from the 
ne oe < the contract induced 


1214 iv. 





aon nt.—-YOUNG v. TASSELL, 
518] BTN, . L. R. 924.—N.Z. 
1214 v. -J—The duty of a paid 





agent to his principal is to exercise 
care, skill, & honesty, & if he takes on 
himself to convey information which 
he considers it mater that his 
principal should know, & which he 
recommends & intends his principal 
to adopt, it is his qty to use reason- 
able care & skill in ensuring the 
accuracy of that entoumarion: —BROWN 
v. THORNES, (1920) N. Z. L. R. 306.— 


firm, stated the amount of “cash at the 
hank ” as it appeared in the books, without 
ank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as_ they 
would have been if the entries in the books 
had been checked by reference to the pass- 
(1) the accountants were 
negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
proper steps had been taken as to the pass- 
book.—Fox & Son v. Morrisy, GRANT & 
Co. (1918), 35 T. L. R. 126; 63 Sol. Jo. 193. 


1250. Add. Annotation :—Apld. Re City Equitable 


examining the 


not done so. 


book :—Held : 


Fire Insce, [1925] Ch. 407. 


1251. Add. Annotation :—Apld. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


After this case add ‘‘ See, generally, Com- 
PANIES, Vol. IX., pp. 553 et seq.”’ 


1268a. ——-.]—Agents employed to sell land are 


PART VIII. ser i SUB-SECT. 2. — 

1245 iv. -—-—- —-—-.]—-A _ law-agent, 
to whom a client entrusted money for 
investment on heritable security to 
yield 5 per cent., invested £1,000 of the 
amount in 1903 on a heritable bond 
which bore to be securéd over tenement 
property, & £200 on a postponed bond 
over other subjects. ‘These properties 
both belonged to another client of the 
agent’s firm, who, in 1905, died 
insolvent, & heavily indebted to the 
firm. He had granted an ez facie 
absolute disposition of the tencment 
property in favour of the firm prior 
in dato to the bond for £1,000, which 
loan was accordingly not validly 
secured; & the postponed bond for 
£200 was worthless, as the prior bond 
exhausted tho valuc of the security 
subjects. None of these facts were 
communicated to the lender :—J/eld : 
while the agents were not guilty of 
negligence in investing the moncy as 
they did in 1903, in view of the fact 
that thoy were called upon to obtain a 
6 per cent. investment, they were guilty 
of negligence upon the death of the 
borrower in 1905, in respect that, a 
conflict of interest having then arisen 
between them & the lender in connec- 
tion with the £1,000 bond, they failed 
to inform their client of the position, 
failed to realise her investments, & 
failed to advise her to seek Independent 
legal advicc.—WERNHAM v. M‘LEAN, 
AnD & NEILson, [1925] S&S C. 407.— 


sv. Customs broker. -—WOLSELY Toon 
& MOTOR CaR Co. v. JACKSON POTTS 
& oN 70. W. N. 617: 8 
O. W.N. 311; 33 0. L. R. 96, 587.— 


1260 1. Factor.]}— Where advances 
are made by a factor on the security of 
a world commodity, such as grain, 
consigned to him for sale, 1t is his duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 
principal also, against loss. There is 
implied in every such transaction a 
right on the part of the factor to 
realiso on his security whenever the 
exigency of the case demands it.— 
ONITED GRAIN GROWERS, LTD. v. 
- MABrEy, [1925] 1 D. L. R. 301; [1925) 
1 W. W. RR. 19.—CAN. 


1262 fi. Extent of duties.}— 
If a local agent is entrusted by an 
absent awner with looking after & 
renting a furnished house, then, 
although he is not an insurer of the 
safety of the property, he must use 
reasonable care & diligence in its 





Vol. I1.—Agency. 


protection & preservation, & if he fails 
to do so he will be liahle for the 
resulting loss. If furniture disappears 
or is damaged beyond reasonable 
wear & tear, ho is primd facie liable to 
account for : vidence sufficient 
to excuse him from Hability would in 
some instances be quite light, in others 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of the furniture, the 
character of the tenants & the con- 
atituents of the tenant’s family, the 
vane & nature of the missing articler, 
etc. 
When the owner claims damages 
against the agent for Jost or damaged 
articles the question of Hability may 
be directly involved in regard to cach 
article, & that liability is a question 
for the judge, & in such case the value 
of any article or the damage donc to 
it can be most conveniently deter- 
mined by tho judge when deciding 
the question of liability, rather than by 
a reoferee.—CARLILE v. NORTHERN 
ohn Co., [1924] 2 W. W R. 961.— 


e 
° 


1262 iii. .J—A house agent, 
employed to look after the renting 
of a furnished house, must keep a 
proper inventory of the furniture & 
check it over carefully with each 
incoming & outgoing tenant, & he 
must exercise care in seeing that 
tenants to whom he rents the house 
are the proper sort of persons to occupy 
it; but, in the absence of a special 
contract, the agent is not a guarantor 
of the rent, or bound to pay the taxcs, 
or to notify the owner so as to prevent 
& sale of the house for non-payment 
thereof.—HYLAND Vv. COSTERTON 
(B. C.), (192711 D. L. R. 1166; [1927] 
1 W. W. ht. 340.—CAN. 


1264 ii. ———- Acling for vendor & 
purchaser—Payment of rents to vendor 
after nolice of clam by purchaser. }— 
Where an agent who acted for both 

arties in connection with a sale or 
mmovable property on the terms of 
‘* cash against transfer,’’ received the 
rents &, after notice that thev were 
claimed by the purchaser, paid them 
over to the seller as having, in his 
opinion, the better title thereto :— 
Held: he was personally Hable to the 
urchaser therefor.—DE Kock  », 

INCHAM (1902), 19 S. C. 136.—S. AF. 


sw. FVool broker.|—-A wool broker, in 
cases where he receives wool from a 
customer upon which a limit has been 
laced, is not in law bound to indicate 
the customer the state of the 
markot from time to time, so as to be 
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Cases 1243b—1269. 


generally employed to obtain the best pur- 
chase price reasonably obtainable. 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged.— 
KEPPEL v. WHEELER, [1927] 1 kK. B. 577; 96 
L. J. K. B. 433; 186 L. T. 203, C. A. 


1265. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1267. Add. Annotations :—Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626; 
Griffiths, [1920] 3 Ix. B. 163. 


| 1269. Add. Annotations :—Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626; Coldman v. 
Hill, [1919] 1 K. B. 443; 
(1922), 92 L. J. P. 42; 
[1924] 1 K. B. 488. 
v. Dixon-Johnson, [1924] 2 Ch. 451. 


Their 


It is 


Everctt v. 


The Kmpress 
Pratt v. Patrick, 
Mentd. Ellis’ Trustee 


liable in damages if ho faila to do so.— 
FERREIRA v. GINGELL, [1921] I. D. I. 
374.—S. AF. 


PART VI?I. SECT. 2, SUB-SECT. 2.— C. 





1269 vii. .}—Dolt., an insur- 
ance broker, gratuitously procured 
policies from Amorican cos. :—Jlleld : 


as it was not shown that deft. was in 
any way negligent, or that he know or 
ought to have known of the invalidity 
of tho policies, deft. was not liable — 
DIMITROFF v. GONDER (1924), 56 
Q. L. R. 119.—CAN. 


PART VIII. saree SUB-SECT. 3.— 
- (a). 

ti. Purser employed on ship bi 
railway prea Aare oney advanced by 
company to enable ship to be procured. |—- 
Held : the co. were not liable to account 
to the shipowner for moncy received 
by the purser & not paid over, for he 
was accountable to the shipowner.— 
VANEVERY v. BUFFALO & LAKE HURON 
Ity. Co, (1861), 20 U. C. R. 630.—CAN. 

12761. Failure to keep accounts— 
Liability for charges of accountant pre- 
paring accounts.}—Deft., employed by 
pltf. to administer his affairs, exhibited 
gross negligence in carrying out his 
trust. He failed to keep proper books 
or records of pltf.’s affairs or to render 
accounts. Pitf. was compelled to 
employ accountants to prepare ac- 
counts between the parties :—J/eld ; 
pitt. was entitled to claim the chargen 
of two accountants for preparing 
accounts between the parties § as 
damages due to deft.’s negligence 
which deft. should bavo contemplated 
as the natural rosuJt of such negh- 
@ence.—-MEAD wv. CLARKE, [192:) 
EK. D. 1... 49.—S. AF. 

sx. Nodutyto accountto minor—- Agent 
appointed by guardian.)—An arent 
appointed by the guardian of a minor 
is not liable to account to the minor 
tor his acta, even though he received 
ae eel belonging to the minor.— 

AMATHAN CHETTIAR te. MUTHIAT 
CHETTY (1919). I. L. R. 43 Mad. 429.— 
IND. 

sy. -<iccounts framed on wrong basis—— 
& containing tncorrert ilems.}-—-Deft. 
was omployed by pltfs., the exors. of 
an estate, to administer the estate on 
their behalf. Pitfs. baviug sued deft. 
for an  accouot:—//eld> as tho 
aceonnts rendered by deft. were 
framed on a wrong basis as between 
principal & agent & were incorrect in 
certain particulars, deft. must render 
an account within fourteen days.—- 
Van Disk's EXEcUTOR:, 
D. 110.—S. AF. 





KRIGF v. 
App 


Cases 1288—1496a. HNGLISH AND Empire DicesT SUPPLEMENT. 


1288. Delete ‘‘ For full anns., see Equrry.”’ 

1304. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 748. 

1811. Add. Annotations :—Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Distd. Jones v. Waring 
& Gillow, [1926] A. 0.670. Refd. British & 
North European Bank v. Zalzstein, [1927] 
2K. B. 92. 

saa se ar ree rae. Camillo Tank 

S. . v. Alexandria Engineeri Works 

(1921), 38 T. L. R. 134. aii 

1816. Add. Annotations :—Consd. The Mogililf. 
[1921] P. 236. Mentd. Laws v. Smith, The 
Rio Tinto (1884), 9 App. Cas. 356; The 
Stream Fisher, [1927] P. 73. 

1818. Add. Annotation :—As to (1) Refd. Anderson 
v. Equitable Assce. Soc. of United States 
(1926), 134 L. T. 557. 


1346. Add. Annotation :-—Consd. A.-G. v. Goddard 
(1929). 98 L. J. K. B. 7438. 


1852. Add. Annotation :—Mentd. Yourell >». 
Hibernian Bank, [1918] A. O. 8372. 


1856. Add. Annotation :—As to (1) Refd. Yourell 
v. Hibernian Bank, [1918] A. C. 372. 


1363, Add. Annotation :—Generally, Mentd. Yourell 
v. Hibernian Bank, [1918] A. C. 372. 


1385a. .J—FIELD v. ALLEN (1842),9M. & W. 
694; 152 H. R. 294. 

1896. Annotations:—For ‘‘ Bridger v. Savage 
(1885), 12 Q. B. D. 363” read ‘‘ Bridger v. 
Savage (1885), 15 Q. B. D. 363.” 

Add. Annotation :—Refd. Rawlings  v. 
General Trading Co., [1921] 1 K. B. 635. 





1409. Add. Annotation :—Mentd. Spencer v. Hem- 
merde, [1922] 2 A. CO. 507. 

1422. Add. Annotation :—As to (1) Refd. Baker v. 
Lloyd’s Bank, [1920] 8 K. B. 822. 


1425. Add. Annotation :-—-As to (2) Refd. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 


1426a. Proceeds of sale of goods—Goods consigned 
by commission agents for principal—Right of 
agent to set off claims against consignors.|— 
In 1917 pltf. & F., merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs’ bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pltf. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia were abolished by 
decree of the Govt., & in 1918 their assets & 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by further decree abolished & its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt. over the 


PART VIII. BECE 2. SUB-SECT. 3.— 
e 6 e 

1826i. Agent for sale—Principal’e 
intention to defraud creditors known to 
agent.}—Where goods were delivered 
to agents for sale, & the principal, 
to the knowledge of the ents, in- 
tended to defraud his creditors by 
making away with the proceeds of the 
sale :—Held : 1) the principal in 
suing the agents for an account of 
the goods so delivered to them was not 
relying .on an illegal contract & was 
entitled to succeed; (2) the ents 
were not absolved from the duty of 
accounting to the principal by the fact 
that the goods had been delivered to 
the agents on a Sunday.—RvUSKIN v. 
a paren (1917) W. L. D. 174.— 


1826 ii. ——— Goods delivered to agent 
on Bra ba ala ta v. WASSERMAN, 
No. 1326 rr) ante.—S. AF. 


1326 fii. ———. }—- LESLIE v. MORRISON 
(1858), 16 U. C. R. 818.—CAN. 


PART VIII. saa a SUB-SECT. 8.— 
gi. ——— Particulara.)—In an action 
which was substantia mA one claiming 
® gencral account in reality on the basis 
of agoncy:—Hed: an application by 
the agent for particulars of sums alleged 
to have been converted should be re- 
fused.—-SHORT v. LAMBE, [1925] 1 I. R. 
135.— IR. 
PART VIII. wate 2, SUB-SECT. 3.— 
1352 i. ——,.J]—Where fidu- 
ciary relations have subsisted between 
the parties, a ct. will not re-open 
accounta which have long been settled 
between the parties, unless pitf. 
can show definitely at least one 
fraudwent omission or insertion in 
the accountsa.«-PURAN MAt v. Forr, 
MACDONALD & Co., LTn. (1919), I. L. R. 
41 All. 635.—JND. 





1352 ii, ——_— ———.}—- RanwIM v. LOW 
(1924), 1.L. R. 3 Ran 1 cIND. 
PART VIII, SECT. 2, SUB-SECT. 8.-——C. 


1861 i. Circumstances in which right 
arises.]|—-Ranim v. Low (1924), I. L. R. 
3 Ran. 1.—IND. 


PART VIII. Seor 2, SUB-SECT. 4.— 
e a e 
1879 i. Deposit on purchase paid to 
and agent.J}--A licensed land agent. 
who does not hold from his principal 
a written authority to sell, & who, 
having effected a sale of his principal’s 
land, has received from the pur- 
chaser, without his principal’s know- 
ledge, a deposit, is not entitled to retain 
thereout 8 commission, hut must 
account to his principal for the whole 
of such deposit.—SmMITH wv. BASON, 
[1921] N. Z. L. R. 467.—N.Z. 
1879 fi. .J—Where a deposit on 
a sale of land is paid to a land agent 
he holds it, unless otherwise stipulated 
as » for the vendor, must 
pay it over to him on demand, subject 
the agent’s right to apply the same 
in payment of expenses, commission, 
or other charges incidental to the sale ; 
but the commission does not include 
commission which is made irrecoverable 
ce law.—BUCHANAN 0. SAMSON, [1922] 
° Z. L. R. 558.—N.2Z. 


sz. Money paid to agent by members 
of syndicate for purchase of land—Claim 
one member of syndicate for return 

of subscription on rescission of sale.}-— 
Pitf., who had joined with a number 
of other persons in the purchase of a 
farm, subscribed £50 which was, with 
other subscriptions, deposited with 
deft. to be by him paid out in reduction 
of the purohase-price. The sale of 
the farm having been cancelled, to 
a claim by piltf. for the return of his 
subscription deft. raised the defence 
that he had beon tructed by the 
syndicate not to pay over the money 
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received by him btt to hold it for 
another purpose :—Held: the defence 
raised could not succeed.——-MANGENA 
ag ee aa {1918] App. D. 650. 


sa. Profits received in foreign cur- 
rency——Rate of excha tn favour of 
70.L. R. 113; affd., [1926]1 D. L. R- 
353.—CAN. 
sb. Commission received by sub-agent 
from vprincipal—Right of agent to 
recover from sub-agent.}—Pltf. listed 
with deft. as a sub-agent the lands of 
a cortain principal, agreeing to pay 
deft. 25 cents an acre for sag a 
purchaser. Deft. unknown to pitf. 
communicated directly with the princi- 
al, obtained a listing of the lands 
rom him & effected a sale thereof, 
deducting the commission :—Held: 
pitf. was entitled to recover from deft. 
the commission less the sum of 24 
cents per acre.—-OSWALT wv. KING, 
(1919] 3 W. W. R. 72.—CAN. 
sco. Venue.)—It is settled law that 
a suit by a principal against a com- 
mission agent whu has agreed to execute 
an order placed with him by corre- 
spondence must be instituted at the 
place where the commission agent 
carries on his business & that a principal 
cannot sue him at the place from where 
he sent his order.—BHAMBOO MAL vw. 
RaM NARAIN (1928), I. L. R. 9 Lah. 
455.— IND. 


PART VIII. a Ua A} SUB-SECT. 4.— 
» (0). 

1396 ii. ———. ]}—Assum a trane- 
action between brokers & their princi- 
pal was an illegal one, & the brokers 
paid the proceeds to a person as being 
the nt of their principal to receive 
it :—Held: the principal could recover 
such proceeds from the agent.— 
AIKMAN v. BURDICK BROTHERS, [1923] 
4D. L. R. 852; . W. #H. 785; 
varying, [1923] 1 D. L. R. 1165; 31 
B. C. R. 478.—CAN. 


Ukraine—the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt. claimed 
neither a de facto nor de jure jurisdiction, & 
which was also recognised by foreign powers 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as a de facto &, 
recently, as a de jure Govt. by the Govt. of 
this country. During transit of the goods 
to England some of the goods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that I’. assigned 
all his rights in his consignment to pltf., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded al their rights in the bristles 
consigned to them to plitf. & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 


defts.’ commission, but defts. refused pay- | 


ment, alleging (inter alia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Soviet Govt., & pltf. 
in 1923 brought this action:—Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to detts., 
followed by the transfer of the bank’s rights 
to pitf. & F. & the transfer of F.’s rights to 
pltf., made it clear that the bank’s title to 
the bristles had gone; (2) assuming that the 
bank was non-existent & that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 


demand.—DorRF v. NEUMANN, LUEBECK & , 


Co. (1924), 40 T. L. R. 405. 


1437. Add. Annotation :—Refd. Re Achillopoulos, | 


Johnson v. Mavromichali, [1928] Ch. 433. 

1438a. --—— Unless jus tertii set up./—An agent 
entrusted with money or goods by a principal 
to be applied on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person & 
that he is defending on behalf, & with the 
authority, of that third person.—BHAWANI 
SiIncH (Raga) v. MAULVI MISRBAH-UD-DIN 
(1929), 56 L. R. Ind. App. 170, P. C. 

1452. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 748. 

1459. Add. Annotations :—Generally, Refd. Do- 
minion Coal Co. v. Maskinonge S.S. Co. 
[1922] 2 K. B. 1382. Mentd. Re Richardson, 


Cases 1426a-—-1508. 


Pole v. Pattenden, [1920] 1 Oh. 428; Taylor 
v. Davies, [1920] A. C. 636. 


1460. Add. Annotation :—Refd. Dominion Coal Co. 
v. Maskinonge 8.S. Co., [1922] 2 K. B. 132. 


1467. Add. Annotation :—Refd. Rawlings v. 
General Trading Co., [1920] 3 K. B. 30. 


1482. Add. Annotations :—Apld. Mortimer v, 
Beckett, [1920] 1 Ch. 571; Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Hisler, [1926] Ch. 609. 


1484. Add. Annotation :—Refd. Prosperity  v. 
Lloyds Bank (1923), 89 T. L. R. 372. 


1486. Add. Annotation :—Consd. Davey v. Robin- 
son, [1923] 1 K. B. 563. 


1490. Add. Annotations :—Refd. Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 418; Harrods v. Harrod (1924), 40 
T. L. R. 195; Motor Manufacturers’ & 
Traders’ Soc. v. Motor Manufacturers’ & 
Traders’ Mutual Insce., [1925] Ch. 675. 

1491. Add. Annotation :—Mentd. Macmillan v. 
Cooper (1923), 93 L. J. P. O. 113. 

1500. Add. Annotation :—Mentd. Lowther  »v. 
Harris, [1927] 1 K. B. 393. 


1501a. Agent wrongfully acting for other principals 
—Liability of party inducing agent to commit 
breach of duty.]— Resps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 Ibs., & 
supplied him with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applit., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 Ibs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.’ 
form, was held to be entitled to damages 
from resps. as having held out D. as their 
agent. esps. claimed to recover over from 
applt. :—Held: resps. were so. entitled, 
applt. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage.—JASPERSON 
v. DOMINION TOBACCO Co., [1923] A. C. 709; 
92 L. J. P. C. 190; 129 L. T. 771, P. C. 


1505. Add. Annotation :—As to (1) Refd. Spencer 
v. Hemmerde, [1922] 2 A. C. 507. 

1508. Add. Annotations :—-Refd. Ie Tichardson, 
Pole v. Pattenden, [1920] 1 Ch. 428; Taylor 
v. Davies, [1920] A. C. 636. 
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PART VIII. SECT. 2, SUB-SECT. 5. 

sd. General rule.}—-Where money 
is recoverable by a principal from 
an agont as neNine veer received by 
the agent on the principal’s behalf, the 
agent is not as a rule Mable for interest 
unless by virtue of an express agree- 
ment or of some mercantile usage.— 

~"____ _, CHINTAMANI (1918), I. L. It. 
41 All. 254.—IND. 


PART VII. SECT. 2, SUB-SECT. 7.—A. 

1463 i. Agent purchasing for himself— 
Specific performance granted. }-—Where 
it was shown by evidence that deft. 
had agreed to attend & buy in a pro- 
perty offered,for sale by auction, as 


the agent of pltf. & for his benefit .— 
Held : notwithstanding that the Statute 
of Krauds had been set up as a defence, 
& there was not any wit: evidencing 
the agreement, pltf. was entitled to 
wu decree to carry out the agreement.— 
noe vw. Scorr (1875), 22 Gr. 29.— 





1464 v a. ——,}—Pltf. supplied 
money for the purchase of land of which 
deft. took the deed in his own name. 
In an action to have deft. declared 
a trustee & for the recovery of mesne 
profits the defence waa that the pur- 
chase price was furnished by pitf. with 
the intention that the land should be 
deft ’s & that pltf. should have a home 


with deft. during her lifetime :—Held : 
Itf. was entitled to judgment.— 
NNOS v. MCLEAN (1919), 52 N.S. R. 
485.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 9.—A. 


fi. Agent lending money to 
pees to whom agent not authorised 
vo lend.J—A ault by a principal against 
an agent for the recovery of money 
lent to persons to whom the agent was 
not authorised to lend, is a suit for an 
ordinary money account & is governed 
by art. 89 & not art. 80 of Limitation 
Act (ix. of 1908).—MUTHIAH CHETTY 
vw, ALAGAPPA CurTry (1917), I. L. R. 
41 Mad. 1.—-IND. 





Cases 1509—1571. 
1509. Add. Annotations : 


1529a. 





Refd. Taylor v. Davies, 
[1920] A. C. 636; Re Claridge’s Patent 
Asphalte Co., [1921] 1 Ch. 543. Mentd. 
Weld v. Petre, [1929] 1 Ch. 35. 


1513. Add. Annotations :—Refd. Re Richardson, 


Pole v. Pattenden, [1920] 1 Ch. 423; Taylor 
v. Davies, [1920] A. C. 636. 


1550a. 


:--For ‘ {1894] 1 Ch. 416” read . 


Ch. 616.” 


Add. Annotation :---Refd. Ie Windsor Steam 


Coal Co. (1901), I4d., [1928] Ch. 609. 


1518. Add. Annotation :-—Refd. Albemarle Supply 


Co. v. Hind, [1928] 1 K. B. 307. 


1526. Add. Annotation :—As to (2) Refd. Wright 


v. Morgan, [1926] A. C. 788. 


Unless full disclosure—Sufficiency of 
disclosure.]—Deft. bought shares in the B. 
Co. on the recommendation of T., who was 
in the office of E. & Co., stockbrokers. IK. & 
Co. carried through the transaction & sent 
deft. two contract notes, on which were the 
words “ bought of ourselves as principals,”’ 
& no commission was charged. By arrange- 
ment deft. paid 25 per cent. of the price of 
the shares, the balance being carried over. 





| 
| 
| 
| 
| 
| 
| 
| 


IK. & Co. subsequently became bkpt. & their | 
' 1553. Add. Annotation :—Apld. Christoforides v. 


trustee in bkpcy. claimed the balance then 
due on the account from deft. :—Held: E. & 
Co. had made a sufficiently full & accurate 
disclosure to deft. that they were selling as 
principals & deft. with full knowledge gave 
his assent to their position, & the trustee’s 
claim succeeded.—ELiis & Co.’8 TRUSTEE v. 
), 155 L. T. Jo. 368. 


1532. Add. Annotation :—Mentd. Collins v. Hop- 


kins, [1923] 2 K. B. 617. 


1533. Add. Annotations :—Refd. Re Jubilee Cotton 


Mills, [1922] 1 Ch. 100; Re Etic, [1928} 
Ch. S86]. Mentd. ste City Equitable Fire 
Insce. (1924), 40 T. L. R. 853. 


1558a. 


ENGLISH AND Empire Dicest SuPPLEMENT. 





Broker.|—Applt. employed a broker 
to make speculative purchases of cotton for 
him, & became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
applt. He sold (inter alia) two lots of 
foreign cotton to different jobbers at the 
respective market prices of the day & 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 


broker having assigned his property for the 
benefit of his creditors, resp. as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. The 
trial judge found that there was a real sale 
& a real purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding :— 
Held: the simultaneous re-sale to the broker 
did not vitiate the sale by the broker & the 
account was effectually closed.—CHRISTO- 
FORIDES v. TERRY, [1924] A. C. 566: 93 
L. J. K. B. 481; 1381 L. T. 84; 40 T. L. R. 
485, Ti. 1. 


1552. Add. Annotation :—-Gencrally, Refd. Christo- 


forides v. Terry, [1924] A. C. 566. 


Terry, [1924] A. C. 566. 
——.]—IMESON v. 
149 L. T. Jo. 446. 


LISTER (1920), 





1561. Add. Annotations :—As to (1) Refd. Prager v 


1571. Add. 


Blatspicl, Stamp & Heacock, [1924] 1 K. B 
566. Gencrally, Refd. Tarn v.” — 
sen, Andersen v. Collins, Muller (London) v. 
Lethem, Muller v. I. Ro Comrs. (1927), 44 
TY. L. R. 53 Mentd. Keen v. Mear, [1920] 
2 Ch. 574; Jones (Holloway) v. Woodhouse, 
[1923] 2 K. B. 117. 

Annotation :—Refd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


PART VIII. SECT. 2, SUB-SECT. 10. 

1630 i. ——— Remedies of principal— 
Principal may repudiate or adopt 
transaction.J)—-A principal who dis- 
covers that he has purchased hir 
agent’s own property may clect cither 
to repudiate the contract or to atlirm 
it. If hoe wishes it to stand & also 
claims the resulting profit, he must 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 
ship between him & the agenut.— 
ROBINSON 0. RANDFONTEIN, iETC., 
{1921} App. 1. 188.—S. AF. 


1542 vi. -——.]— An agent employed 
to rell goods cannot himself purchase 
such goods at a sale by public auction, 
—-Osry v. Hrrscu, [1922] Cc. PL. 1. 
531.—S. AF. 


1642 vii, ——-.]-- Jarvis tv. JARVIS, 
(1926] 3 PD. L. R. 8$97.---CAN. 

1550 ii. — -- .] -PALMIER 
CBRISTIE (Y. T’.) (1905), 2 W. 1h. 
561.—CAN. 

; 1565 i. a ee No confirma- 
tion without knowledge.J—In order to 
establish acquiescence or ratification 
on the part of pie it must be shown 
that he has, either by word or deed, 
& with a full knowledge of the cir- 
stances abandoned his rights.—Osry 
wv. Hirscu, [1922] C. P. D. 531.-——S. AF. 


PART VIII. SECT. 2, SUB-SECT. 13. 

1572 ii. ——.]—-In pursuance of an 
agreement defts. obtained for pitf. 
a mtge. of £100,00u at 5 per cent., but 
without pltf.’s knowledge entered 





into an agreemont with the mtgee. by 
which, in considcration of uw com- 
mission of ! per cent. per annum tu be 
paid to them by the mtgee. out of the 
interest payable by pltf., they agreed 
to guarantee the payment of principul 
& interest, & under that agreement 
defts. were paid by the mtgec. £2,500, 
being £250 each half-year during the 
term of the mtge. In an action by 
pltf. against defts. to recover the 
£2,500 as being a secret profit made by 
them while acting as his agent :— 
Iield: pltf. was entitled to payment 
to him of the £2,500.—KkEoOGH °. 
DALGETY & Co. (1916), 22 C. L. R. 
402.—AUS. 


1572 iii. -}—-An agent bas no 
right to rececivo remuneration other 
than from his principal, unless there is 
a contract cxpress or implied to that 
effect.—SMITLE vo. SLATTARD (1919), 
21 W. A. L. R.19.—AUS. 


1572 iv. -J—Where one man 
stands to another in a position of 
confidence involving a duty to protect 
the interests of that other, he is not 
permitted to make a secret profit at 
the other’s expense or to place himself 
in o position where his interests con- 
flict with duty.—RORINSON ov. 
RANDYONTRIN, ETC., (1921) App. D. 
168.—S. AF. 

-}—A. 


1572 v. authorised B., 
his agent, to scl) property for a certain 
sum, A. agreeing to take a portion of 
the apurehase price in cash & mtge. 
hond on the property for the balance. 
B. sold the property for the stipulated 
amount, but without the knowledge 
or consent of A. obtained & retained 


56 











a commission from the purchaser for 
raising the bond :—Held: such com- 
mission was a secret profit, & B. in 
concealing it lad acted dishonestly 
towards A.---LEVIN v, LEVY, [1917] 
T. P. D. 702.—S. AF. 


se. —— Agent receiving present.) -- 
Disclosure, after completion of a sale of 
land, by the vendor to certain directors 
of a bide iar co., Who were con- 
cerned in the negotiations for tho pur- 
chase, of his intention, afterwards 
carried out, to ake a money present 
to the purchascr’s manager & agent, 
who took the principal part in the 
negotiations, & assent thereto by such 
directors, is not cffective to prevent 
rescission on the basis of secret protit 
to the agent if the vendor has, prior 
to the completion, secretly led tho 
agent to expect that he would receive 
a substantial sum in the event of the 
sale being completed, & it 1s immateria! 
that the vendor’s motive was to a 
largo extent to recoup the agent for 
out-of-pocket expenses. — BENDIGO, 
ETC. CO. v. CUNNINGHAM, [1919] V. L. Rh. 
387.-—AUS. 


sf. Agent entering into contract 
with pine eas }—If an agent, without 
disclosing that he is the person dealing, 
himself enters into a contract with 
his principal, the latter on discovering 
the fact can have the transaction set 
aside, & it is immaterial whether there 
has been fraud or rot, or whether 
the transaction is advantageous or 
otherwise to the principal.—AcnHUTHA, 
NaIpu v. OAKLEY, BOWDEN & CO. 
(1922), I. L. R. 45 Mad. 1005.—IND. 


sg. ——— Agent for sale artificially 





1580. Add. Annotation :—Refd. Hocker v. Waller 
(1924), 29 Com. Cas. 296. 

1584, Add. Annotations : — Generally, Mentd. 
London County & Westminster Bank v. 
Tompkins, [1918] 1 K. B. 515; _ Ellis’ 
Trustee v. Dixon-Johnson, [1924] 1 Ch. 342. 

1598. Add. Annotation :—Mentd. Glicksman v. 
ae & General Assce., [1925] 2 K. B. 


1600. Add. Annotation :—Generally, Mentd. Ford 
v. Radford (1920), 36 T. L. R. 658. 

1603. Add. Annotation :—Apld. Re A Debtor, 
[1927] 2 Ch. 367. 

1607. Add. Annotation: —Apld. Re A Debtor, 
[1927] 2 Ch. 367. 


1608a. ——- -———.]—A hotel broker, who is acting 
as the vendor’s agent, for reward, is not en- 
titled to enter into a second agency of the 
Jike kind on behalf of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original principal.—FULL- 
woop v. HurRrey, [1928] 1 K. B. 498; 96 
L. J. K. B. 976; 138 J. 'T. 493 48 T. LR. 
745, C. A. 

1608b. Although no pecuniary loss to em- 
ployer.|—(1) An English information will lie 
against a servant employed by the Crown in 
making confidential inquiries, in respect. to 
secret profits alleged to have been made in 
the course of his employment. (2) The rule 








inflating rates.J}—An agent for sale of 
goods cannot, while actually selling 
or making settloments on foot of such 
transactions, make any secret profit to 
for himself, or for persons with whoin 
he is associated, by artificially inflating 
the rates & then settling on the basis 


was opposed to that of his principal, | 
80 that he had a temptation not to 
perform faithfully his duty, & failed 
disclose the facts.— 
LAND (1920), 47 N. B. 
ID. L. R. 660.—CAN., 


Vol. L—Agency. Cases 1580---1636. 


as to secret profits is applicable in spite of the 
fact that no pecuniary interest of the 
employer is involved.---A.-G. v. GODDARD 
(1929), 98 L. J. K. B. 7483 45 T. TL. R. 609 ; 
73 Sol. Jo. 514. 


1621. Add. Annotations: -Generally, Consd. A.-G. 
v. Goddard (1929). 98 L. .F. K.B. 743. Mentd. 
Clarkson v. Davies, [1920] A. (. 100. 


1623. Add. Annotation :-—As to (2) Apla. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 748. 


1626. Add. Annotations :—Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19; Fenton 
Textile Assocn. v. Thomas (1929), 45 T. L. R. 


264. Refd. Re Hall & Pim (1927), 187 L. . 
585. Mentd. Slater ». Hoyle & Smith, [1920] 


2K. B. 11. 


1626a. Crown servant. | 
No. 1608b, azvite. 


1682. Add. Annotations :— As to (1) Consd. Rhodes 
v. Macalister (1923), 29 Com. Cas. 19. Refd. 
Taylor v. Oakes, Roncoroni (1922), 127 L. T. 
267. Asto (2) Consd. A.-G. uv. Goddard (1929). 
98 L. J. K. B. 743. Refd. Adams 7. Morgan, 
[1923] 2 WK. B. 234. 


1635. Add. Annolations :—Apld. Alexander v. 
Webber, [1922] 1 K. LB. 642; Re A Debtor, 
[1927)] 2 Ch. 367. 


1636. Add. Annotation :—Apld. 
[1927] 2 Ch. 367. 








A.-G. v. GOODARD, 


Re A Debtor, 


| PART VIII. aac SUB-SECT. 15.— 


.J-- If the arent ferthe 
a sale of real property 
receives commission from the pur- 
chaser also, the vendor is entitled to 


1601 ia. 
vendor in 





"ARCY  v. 
hk. 203; 52 





of those rates.--MATHRA Das-JAGAN  , 83. ——— Agent toraise moneyadvanc- \ recover the amount of such Nr oes 
Natit 2. JIWAN MAL-GIAN CHAND ing sum himself.J—-Under a contract mission from the agent, notwith- 
(1927), 1 lL. R. 9 Lah. 7.— IND. between a principal & a financial agent, pea 
4684 iii ; by which the agent agrees to raise | has been  completed.—rosrar  r. 
81iii. ——- —_——, ]— There are Cusen sums of money for the princi al upon RrAUMeE, (1984) 20D.L i 951 > reveyy., 


where an agent is entitled to revain 
profits, such as (1) where the con- 
veetion between the agency & tne 
profit is accidental, (2) where the trans- 
uction producing the profits 15 outside 
the scope of the agency & no conflict 
between duty & interest arises, (:3) 
where the principal on account of his = -- 


right to profits by his implied consent. 
—UNION GOVERNMENT wv. CHAPPELL, 
[1918] C. P. D. 462.—S. AF. 


1581 iv. .}—Pitf. signed a 
written agreement by which he agreed 
tc pay deft. 2! per cent. on £2,500 
if deft. sold property for that sum, & 
authorised deft. to keep any amount 
paid tor the property in excess of that 
sum. Plitf. claimed a refund of the 
commission retained by the agent on 
the ground that he had secretly ob- 
tained a commission from the pur- 
chaser. The commission obtained bys 
deft. from the purchaser, who had to 
pay cash to pltf., was for raising loans 
to enable her to pay the seller --- 
Held: as the commission obtained 
from the urchaser by deft. was 
not a commission on the price, but in 
respect of an ontirely different trans- 
action, his conduct was perfectly 
honest, & he had not forfeited his 
right to be paid a commission by pitf.— 
STANTON v. HUMPHREY, [1923] E. D. L 
419.—S. AF. 

tee Remedies of nrincipal — 

incipa. _.. ., - -. .  -oe- . 
Not after afirming transaction. }-—-UNI10~N 
GOVERNMENT v. CHAPPELL, ‘1%'o! 
C. p. D. 462.—S, AF. 


| 
PART VIII. SECT. 2, SUB-SECT, 14, | 
1594 iii. Held: pltf. could | 

| 








mi. 











m ii. 


690.—CAN. 
m iii. 





[1927] 4 








not recover any commission, because 


he was in a position where his interest 4$386.—CAN, 


first & second mtges, at stated rates 
of interest, of the principal’s land, 
it is not illegal for the agent to find the 
moncy himeelf, unless there is a special 
stipulation to the contrary ; 
of the rates of interest being specified 
prevents a conflict of interest & duty 
the avent.—DALGETY v. 
19) V. L. R. 586.—AUS. 


.J]-—The rules applicable 
to agents for the sale of land do not 
apply to a middleman employed merelv 
to bring the vendor& purchaser together 
to enable them to make their own 
bargain ; peithersuch a middleman nor 
the vendor is obliged to inform the 
purchascr of the payment bythe vendor 
of a commission for introducing the 
purchaser.—CLARK 
(1918) 1 W. W RR. 147; 
395; 558. C. R. 614.—CAN. 


-—-—. ] —SMITH v. COMTOIS, 
11927) 4D. L. R. 832; (1927) 8. C. lt. 


———.]—The fact that an 
agent employed by one person to effect 
an exchange of properties is, 
bringing it about, rewarded by the 
other party for doing so does not in 
itself constitute him the agent of the 
latter, though it may be sone evidence 
that he was.—BROVEY v. BULL (Alta.), 
Dp. L. R. 

W. W. It. 513.—CAN. 


chase. j--UUNNING_ WU. 
(1922), 68 D. L. R. 89; 55 N.S. 


sl. Partner of agent to buy one of 
trustce vendors——Purchaser suffering mo 
damayge.J—WoOOLWORTH (F. .) 
Ltp. v. PooLtey (1925), 35 B. C. R 


{1923]4 D L 


——! 


R oi; 


I 
| 
| 
| 
: standing that. the sale of the properly 
: $40 L. RR. 245. 


PART VIII. SECT. 2, SUB-SECT. 15.-— 
the fact B. 


sm. Avent fo do renairs—Agent doing 
work himself.J)—Defts., house-agents, 
acted as agents for pltf. to collect the 
rents & to do the necessary repairs to 
her property, Defts. were originally 
appointed in 1908, & up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, & charged the ‘* usual trade 
prices,’? which included a_ profit. 
Quarterly statements of account were 
regularly furnished by decfts. to pltf. 
from the commencement of the agency. 
Pitf. claimed to have the accounts 
reopened on tho ground that she had 
been charged a secret profit by defts. 
on the repairs executed by them in 
uddition to their commission :—J/eld . 
us piItf. knew & approved of the repair 
work being executed by defts., & defts 
had made sufficient diselosure to plitf 
that they were charging a profit, «& 
the charges were not shown to have 
peen unfair or unusual, pltf. was nor 
entitled to have the accounts re- 
opened.—-SHERRARD v. BARRON, [1925] 
1]. R. 21.—IR. 


GRAY, 


» HekE?WORTI, 
39 DL. fh. 


after 


992; [1927] 3 


PART VIII. SECr ae SUB-SECT. 15.-— 


MUSHY UNU. ¥ 1635 iti, —-—— }—Any sxecret benefit 


given by one contracting party to the 
agent of another with the intention 
of influencing his mind in favour of 
the donor 1s a bmbe, which entities 
the other contracting party to claim: 
to set aside the contract.— DAVIES r. 
DonaLp, [1923] Cc. P YD 295 —S. AF. 


Co., 


o7 


Cases 1688 —1670. 





ENGLISH AND EmprrE Dicest SUPPLEMENT. 


1688. Add. Annotation :—Generally, Refd. Re A 1640a. ee employed L. as his agent to 


Debtor, [1927] 2 Ch. 867, 
1638a. 








tract, wrongfully, 


pltf. bought it. 


Held : 


Debtor, [1927] 2 Ch. 367. 


PART VIII. SECT. 3, SUB-SECT. 1.—A. 


1664 xiv a. -}~PIltf. not allowed 
to recover commission on exchange of 
deft.’s land, as there was no agree- 
ment in writing to pay such com- 
inission as required by Alberta Stat. 








1906, c. 27.—NUNNELEY v. BLATT, 
Aga 2W. W. R. 699: 47 DL. R. 
54.—CAN. 
1664 xiv b. .}— Alberta  Stat- 


1906, c. 27, applies only to the case of 
a vendor’s agent & does not apply to 
@& comMmmMisnion or other remuneration 
claimed by a purchaser’s eut.— 
POTTER v. LANDEN, [1920] 3 W. W. R. 
1075.—-CAN. 


1664 xiv oc. -}~—Under an oral 
agency agreement an agent claimed 
commission for selling at a lump sum 
certain property. Shortly before the 
trial, Alberta Stat. 1906, c. 27, was 
amended :—Held: (1) the amending 
Act did not apply to an agreement 
made before its passing ; (2) the agent 
was entitled to compensation, fixed 
at the commission rate on the fair 
proportionate value of the goods, for 
sale of the chattels.—Fi_trau & Dr 
Rovussy v. NERBITT, [1920] 2 W. W. R 








892: 53D. L. R. 614; 15 Alta. L. R. 
522.—CAN. 
1664 xiv d. .}—An agreement for 


the exchange of lands was on a principal 
form on one side of a sheet of paper, 
but in two parts, the one called the 
offer & the other the acceptance, the 
one being placed immediately above 
the otber; the lower part only was 
signed by deft., & the upper was 
signed only by the person with whom 
deft. was making the exch e. The 
upper part contained a clause by which 
the person signing was to pay ‘“ the 
regular commission"; & the lower 
part, aigned by decft., contained the 
wo pe ek ‘ee Lo pay a commission 
on $26,000 at 24 per cent ’’ on execu- 
tion of the agreement to pltf. :—-Held : 
the agreement to pay pltf. a commis- 
sion did not satisfy Stat. Frauds, 
s. 13, as enacted by 6 Geo. 5, c. 24, 
se, 19, & amended by 8 Geo. 5, c, 20, 
s. 58, for the agreement was not in 
writing soparate from the sale agree- 
ment, & an action for the commission 
could not be maintained.—Davis »p. 
rig AL 46 0. L. R. 169; 17 
QO. Ww. . 63.—CAN. 


.|-—Pltf. agreed to purchase a 
motor car from deft., & in accordance with 
the agreement he paid a deposit. 
afterwards purported to repudiate the con- 
as the judge found. 
During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft. had promised, without 
the knowledge of pltf., to give pitf.’s chauffeur 
a share of the profit on the sale of the car if 
On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit :— 
the surreptitious dealing 
deft. & pltf.’s chauffeur was a fraud on 
pitf.; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it; & they were entitled 
on the ground of the fraud to avoid the con- 
tract & to recover the deposit.—ALEXANDER 
v. WEBBER, [1922] 1 K. B. 642; 
K. B. 820; 126 L. T. 612; 38 T. L. R. 42. 


1640. Add. Annotation :—Generally, Retd. Re A v. 


negotia 


Pltf. 


226. 
etween 


110. 
91 L. J. 


110. 





1664 xiv e. ./—Held : the agree- 
ment to pay a commission, in ordcr 
to be separate from the sale-agrce- 
ment, need not. be on a separate piece 
of paper.—HAYGARTH v. WEBB (1923,, 
54 O. L. R. 172.—CAN. 

1664 xiv f. ———.}+~—SILVERMAN ”. 
LEGREE (1919), 45 O. L. R. 107: 47 
D.L. R. 713; 15 O. W.N. 278.—CAN. 


1664 xiv g. .}+~Held: an addi- 
tion to Stat. Frauds was not retro- 
spective, & was no bar to an action 
based upon an agreement pot in 
wee entered uto before its enact- 
ment, 

An Act which is @ bar to an action 
to recover an agent’s commission unless 
the agreement therefor be in writing 
is also a bar, where such agreement is 
not in writing, to an actiou by him 
to recover damages from his principal 
for preventing him from earning the 
commission.—SMITH v.. UPPER CANADA 
COLLEGE, [1921] 1 W. W. R. 1154; 
57 D. L. R. 648; 618. C. R. 413.—CAN. 


1664 xiv hh. ——~ Construction of 
aqreement.}—McINTYRE & Co. *. LAW, 
[191832 W. W. R. 3569: 13 Alta. L. R. 
273: 40D. L RR. 231.—CAN. 


1664 xiv j. -})— Land Agents 
Act, 1912, s. 13, prevents a land agent 
from recovering commission under an 
oral agreement extending the period 
fixed for his authority by the document. 
creating it.—-HOOPER v. ANDERSON 
(EypwarpD) & Co., Lrp., {1918} N. Z. 
L. R. 119.—N.Z. 


1664 xiv k. .)— Land Agents 
Act, 1912, s. 13, covers every action 
for remuneration for or in respect of 
the sale of land; & the fact that an 
agent is not employed to sell land but 
only to find a purchaser does not 
exolude the operation of the sect.— 
HOOPER v. ANDERSON (KDWARD) & 
Co., LTp. (No 2), [1919] N. Z L. R 











1664 xiv 1. -}—The' effect of 
Land Agents Act, 1912, s. 13, is to 
prevent the agent from recovering his 
commission by action.—GLasGow v. 
Hoon, [1920] N. Z. L. R. 586.—N.Z. 


1664 xvi a. —— ——.}—McLAUGH- 
LIN & Co. v. Brregs, [1925) 3 D. L. R. 
968; [1925] S. L. R. 690.—CAN. 


1664 xxi. Agent acting for 
syndicate— Also member of syndicate. |— 








agree 
notes for the difference as part of the 


a loan for him with a money-lender. 
B., a money-lender, lent A. £60 on his pro- 
missory note for £100, & without the know- 
ledge or consent of A., paid L. a commission : 
—Held: the payment of the commission to 
L. by B. rendered the contract voidable, if 
not void, against A.—-Re A DEBTOR (No. 229 
of 1927), [1927] 2 Ch. 367; 96 L. J. Ch. 381 ; 
137 L. T. 507: [1927] B. & C. R. 127, C. A. 

1643. Add. Annotations :—Consd. Rhodes v. Mac- 
alister (1923),29 Com. Cas.19. Refd. Re Hall 
& Pim (1927), 1387 L. T. 585. 
v. Hoyle & Smith, [1920] 2 K. B. 11. 

1649. Add. Annotation :—As to (1) Refd. Weiss, 
Biheller & Brooks v. Farmer, [1923] 1 K. B. 


Mentd. Slater 


1656. Add. Annotation :—Generally, Mentd. Ruffy- 
Arnell, etc., Co. v. R., [1922] 1 K. B. 599. 

1662. Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1664. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 


1669. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1670. Add. Annotation :—Refd. Howard Houlder 

Manx Isles 8S.S. Co.. 


[1928] 1 K. B. 


—Where an agent is interested himself, 
along with others, in a transaction 
which is being carried through by him, 
ho prima facie is not ontitled to charge 
his co-adventurers any commission.— 
GLASGOW v. Hoop, [1920] N. Z. L. R. 
586.—N.Z. 

1664 xxii. Soldier Settlement 
Act, 1919 (c. 71), s. 61.}--A real estate 
agent entitled to his commission on a 
sule made before the coming into 
operation of the above Act.—Row- 
LANDS & JOHNSTONE v. HOLLAND 
(1920), 63 D. L. R. 652.—CAN. 

1664 xxiii. .}+—Deft. listed 
lands with pltf. for sale, & pltf. negoti- 
ated with three soldicrs, although, 
apparently, pltf. did not get into 
touch with the soldiers until after 
July 7, 1919, when the above Act 
came into force. Eventually the Jand 
was sold direct by the Soldier Settle- 
ment Board to the soldiers & plitf. 
claimed commission from deft. :— 
Held: pitf. not entitled to commission. 
—-TODD v_ POTVIN, {1922] 1 W. W. R. 
479; 63 D. L. R. 233; 17 Alta. L. R. 
226.—CAN. 

1664 xxiv. .}—Lands were 
listed with the Soldier Settlement 
Board at the specified price of $3,800. 
Deft. agreed to purchase at $3,800. 
The Board refused to pay more than 
$3,200. Deft. then arranged with 
the owner that the latter should trans- 
fer the lands to the Board for $3,200, 
which was subsequently done, & he 

d to give, & did give, his pro 

















ory 


consideration & as in increase in price : 
—Held : the above sect. did not apply. 
—FLOWER v. SANDERSON, [1922] 3 
W. W. RR. 464.—CAN. 

1664 xxv. .}~In order to found 
a legal claim for commission there 
must not only be a causal, but also a 
contractual, relation between the 
introduction & the ultimate trans- 
action of sale. Where there is no 
employment to sell express or implied, 





there can be no claim to remuneration. 
—WEEDEN v. TURNER (1922), 68 
D. L. R. 748; [1922] 3 W. W. R. 623. 
—CAN. 

WALTON (1914), 28 W. L. R. 547: 18 
cae R,. 655 24 Man. L. R. 361.— 


1688. Add. Annotation :—Expld. & Distd. Patent | 1687a. 
Castings Syndicate v. Etherington, [1919] 2 


Ch. 254. 


1687. Add. Annotations :—Mentd. Lebeaupin v. 
Crispin, [1920] 2 K. B. 714; S.S. Celia v. 
S.S. Volturno, [1921] 2 A. C. 544; Soc. des 
Hotels Le Touquet-Paris-Plage v. Cummings 


(1921). 126 L. T. 5138. 


1671 viii. 
absence of an express contract as to the 
cominission which a real estate agent 
is to receive, he is entitled to a reason- 
able remuneration having regard to the 
circumstances of the particular care. 
The fact that the agents in a cortain 
town have established a custom among 
themselves as to the rate of com- 
mission, docs not render such custom 
binding upon those who do business 
with them in the absence of notice, 
express or implied, that the charges 
for their services are to be based on 
such custom.--GARLAND wv. NEWMAN 
(1922), 66 D. L. R. 770; 32 Man. 
L. R. 1: (1922]1 W. W. RR. 867.—CAN. 

1671 ix. —— When implied 
contract negatived.}—~Deft. advertised 
his business for sale in a local news- 
paper. The following day pltfs., 
having seen the advertisement, called 
on deft. & inquired the price. Pitfs. 
then entered into communication with 
A., who ultimately bought the businese: 
—lleld: deft. had never considered 
that he was employing pltfs. to act as 
his agents, & pitfs. had failed to prove 
any implied contract by deft. to 
remunerate thein.—CHAPPLE v. Moss, 
[1920) 22 W. A. L. R. 74.—AUS. 

1671 x. -)—Pitf. was 
asked by defts. to find a purchaser for 
a wagon, & he succeedod in intro- 
ducing to defts. H., who bought the 
waczon from them  Defts. denied that 
it was agroed that pit should be paid 
w commission, but it was admitted 
that they knew that he received com- 
mission for wagons sold by him. H. 
stated that he was sent to defts. by 
pitf. & would not have bought the 
wagon Lf he hud not been persuaded by 
pitf. to do so :—Held: an agreement 
to pay commission was implied.— 
NICHOLAS ». JJUMOULIN (1919), 46 
D. L. R. 687.—CAN. 

1671 xi. —— ———.J—An im- 
plied contract to pay a real estate agent 
8a commission for his services if he 


























found a purchaser for a property is 
negatived by the fact that the owner 
refused to list the provers, with him, 
although she gave the terms upon 
which she was willing to sell.—TOLLFY 
& Co. v. SKUCE (1922), 63 D. L. R. 
602.—CAN. 


1671 xii. ~~. +-It is 
not a general principle of law that 
whenever man, having found out 
from the owner of property the terms 
upon which it can be sold or leased, 
produces a third party who will ou 
or lease on those terms, he thereby & 
without more entitles himself to pay- 
ment of a commission by such owner. 
There must be, in addition to this, an 
intimation to the owner that a com- 
mission would be expected from him 
in the event of a sale or lease being 
effected upon the terms stated. The 
intimation of expectancy of a com- 
mission not negatived by the owner who 
permits the other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a commission, may well 
be a fact from which a promiseto pay 
@ commission may be inferred. A 
mere volunteer who acts as a go- 
between between buyer & seller & 
ultimately prod ules a sale cannot upon 
that fact alone found a legal claim for 
commission, nor can a third party, 
who acting for a possible purchaser, 
obtains from a property owner terms of 
sale or lease, thus brings about a 
completed transaction upon those 
identical terms, legally claim a com- 








Vol. 1L—Agency. Cases 1683-—1687a. 





Commission on sale.|]—(1) Although 
commissions on sales are usually paid by the 


vendor, an express bargain may throw the 


commission upon the purchaser. 

(2) Where an agent is employed to make 
inquiries about a particular business with a 
view to his employer’s acquiring it, on the 


terms of his being paid by the purchaser a 


.}~In the | mission from the owner in the absence 


of some promise to pay a commission, 
either express or implied.—CHAMRBER- 
LIN ». Maw (1932), 68 D. L RR. 754; 
(1922] 1 W. W. R. 299.—CAN. 

1679 iv. Out of what fund pay- 
able.}~The agent is entitled to pay 
himeelf his commission out of any 
money paid to him by his principal, 
without any appropriation by the 
latter. The right, however, does not 
extend to any sum paid to the agent 
by some third person on behalf of the 
ae aes at rao vw. Hoon, [1920) 
N. Z. L. R 586.—N.Z. 

1679 v. Deposit on sole of 
land.}—A licensed land agent, who does 
not hold from his principal a written 
anthority to sell, & who, having 
effected asale of his principal’s land, has 
received from the purchaser, without 
his principal’s knowledge, a deposit. 
is not. entitled to retain thereout his 
comnmission.—SMITH v. BASON, [1921] 
N. Z. L. R. 467.—N.Z. 

1679 vi. .}—~-When a 
deposit on a sale of land is paid to a 
land agent he must pay 11. over to him 
on domand, subject to the agent’s 
right to apply the same in payment of 
expenses, commission, or other charges 
incidental to the sale; but com- 
mission which is made irrecoverable 
by law Is not a just allowance deduct- 
ible by the agent.—BUCHANAN  v. 
SAMSON, [1922] N. Z. L. R 558.—N.Z. 

sn. Amount of remuneration—Sale of 
morigaged property—<As 2f free from 
incumbrances.}—Resp. placed a farm 
in the hands of applts. for sale or 
exchange & undertook, should a sale 
or exchange be effected by them, 
to pay commission at specified rates. 
Applts. found a purchaser tor the 
property & an agreement was exccuted 
whereby resp. agreed to sell the 
property “as {tf free from incum- 
brances.’’ Applts. sued for com- 
mission on the full value of resp.'s 
property unincumbered, but the magis- 
trate held them entitled only to com- 
mission on the value of the equity 
of redemption :—Held: commission 
was payable on the gross price of the 
property sold.—KNyvEir & PRATT »v. 
SuisrTep, (1918j N. Z. L. R. 53.—N.Z. 

so. Necessity for compliance with 
Land Ayents Act, 1922.}—Pltf., who 
was & land agent, received instructions 
from deft. to sell deft.’s property, & 
obtained a buyer at the price 
uuthorised, who paid pltf. a deposit 
of £200. On the same day that pltf. 
sold the property deft. sold it to another 
buyer & in effect repudiated the con- 
tract of sale cffected by pltf. on his 
behalf. On the repudiation of the 
contract pltf. utilised the deposit of 
£200 received froin his purchaser in the 

urchase of another property by the 
Arat buyer. Pitt. notwithstanding that 
he did not forward the deposit, with the 
signed contract to deft., less his com- 
mission, sued deft. for commission on 
the sale. Deft. applied for a nonsuit 
on the ground that pltf. had not com- 
plied with the provisions of Land 
Agents Act, 1922, s. 8, deducting his 
commission from the deposit, & 
handing the balance to deft. The 
magistrate having nonsuited pltf. :—~ 
Held: sect. 8 deals with the applica- 
tion of trust moneys & if the dea) was 
going through it was the duty of plitf. 
as nt to act in compliance with it, 
but if the deal was not going Shrough, 
if there had been repudiation as the 
magistrate found sect. 8 had 
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no 


application. Pitf. wus accordingly 
entitled to payment of his commission. 
—BALLANTYNE v. CLourr (1927), 29 
W.A. LL. R. 93.—AUS. 

1684ia. .)] —HAMEL  ¥. 
PATENAUDE, [1925] 4 D. L. R. 1071; 
[1925] S. C. R. 4933; rersg., [1925] 4 
eke R. 577; Q. R. 35 K, B. 333.— 


sp. dArtion for commission on sale— 
Dejence denying sale—Hifect.}—-When 
in an action for commission on a sale 
the principal’s pleadings deny the 
ment for sale, such denial in- 
dicates his repudiation of the agrecment 
to pay the agent, &, under the doctrine 
of anticipatory breach, the latter, on 
proving his right. to the commission, is 
entitled to judgment for the whole 
amount thereof, even though under 
the agreement it was to be paid in 
instalments at dates which aro yet in 
futuro.—HANTON v. STEDMAN, [1925] 
1W W. R. 642.—CAN. 
=. —-- Tariff rate of Estate Agents 
Institute. J—PLEIN & Co. 1. JACOBSON 
& Son, [1928] App. D. 25.—S. AF. 


PART VIIL. soa 8, SUB-SECT. 1.— 








- (a). 
1698 vii. A sale of land 
directly by the owner, after if. had beer 


listed for sale with a broker, does not 
entitle the latter to his commission, 
merely because it happened to be sold 
to a purchaser with whom he had 
negotiated in a previous transaction.— 
GILBERT BROTHERRE v. MODILL (1917), 
36 D. L. R. $24.—CAN. 


1698 viii. ---Where a person 
discovers that another is considering 
the purchase of a piece of land & then 
ascertains from the owner that he will 
sell & pay a commission, but does not 
afterwards communicate with the 
prospective buyer, & tho latter & the 
owner complete the sale themselves, 
there is no commission payable by the 
owner.— LANGTON v. NICHOLSON, [1918] 
1 W. W. Rh. 908.—CAN. 


1698 ix. .}—An agent for the 
sale of coal who had merely inter- 
viewed a customer & notified his 
principal that he hud done so :—THeld: 
not. entitled to a commission on an 
order given about two months later 
direct to the principal, & after an 
inspection of the cual by the customer. 
-——-BOND v. STURGKON CONSOLIDATED 
COLUIERIES, Lrp., {1918} 2 W. W. Xt. 
912; 41 D. L. R. 147.—CAN. 


10693 x. .}--—In the absence of a 
special eement that he Is to be 
remunerated if he does not find a 
purchaser, the agent is not entitled to a 
commission where the owner sells to a 

urchaser whom he himself has found. 
here the owner found the person who 
subsequently purchased, although the 
agent subsequently spoke to the same 
person, the agent was not allowed the 
commission.—BARAGER v. WALLACK, 
[1919] 2 W. W. R. 858; 48 D. L. R. 
158; 12 Sask. L. R. 301.—CAN. 


1693 xi. .J—Where an agent 
spoke to one about certain land & 
the latter refused to buy. but some 
time afterwards, hearing patie, oe 
another channel that the Jand could be 
rented, went to the owner’s place for 
the purpose of renting it & was induced 
by the owner tu buy it. :——-Held: the 
agent was not entitled to commission. 
—TAYLOR v. RABBITTS, [1920] 1 
Ww. W. R. 1024; 53D. u. R. 59; 13 
Sask. lL. R. 198.—CAN. 














Case 1687a. 


commission on the purchase price if business 
is transacted, & where the parties are brought 
together through his agency, he is entitled 
to commission, even where the actual pur- 
chase is ultimately effected through the inter- 


16938 xii. .}—Deft. desired to 
acquire or gain control of certain 
shares in aco. Plitf. outlined to him 
n plan, & for carrying out. the arrange- 
ment one-third of the shares were to be 
given to pltf. Pltf. worked on the 
undertaking made considerable 
progress, but before the scheme was 
varried out deft. obtaincd what he 
wanted in other ways & without 
making use of pitf.’s services :—Held : 
pltf. could not recover the agreed 
commission.—MAacINTYRE ©. MILLER 
(1922), 

Ww. W 





70 D. L. R. 218; [1922] 3 
- R. 629.—CAN. 


1698 xiii. .J—As ao general rule 
& in the absence of any stipulation 
to the contrary a principal, who em- 
ploys a house agent on commission to 
find @ purchaser for a house, retains 
the hire as against the house agent 
of selling the house to a third party, 
who has not beon introduced by tho 
house agent directly or through another 
agent at any timo before a proper offer 
is brought him by the house agent. 
If by so selling he prevents the house 
agent from earning his proper com- 
mission he is not liable in damages, for 
the act of aclling is a rightful act as 
agoinst the house agent.—Boosr v. 
ry ated 8 & DUNOAN, [1918]C.P.D. 


1698 xiv. -})— An auctioneer 
was employed to scl] property by 
auction on condition that if the 
reservo price was not reached no 
commission was to be charged. The 
reserve price not being reached, the 
property was not sold. <A prospective 
purchaser, who was present at the 
auction & who knew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formally intro- 
duced them. After protracted negoti- 
ations the prospective purchaser 
bought the property :—Held: the 
auctioneer’s agency terminated the 
moment. he failed to sell by auction.— 
MARTIN v, CURRIE, [1921] T. P. D. 
50.—S. AF. 


1693 xv. ——.]—Deft. Hsted his 
property with pitfs., real estate agents, 
for sale at a fixed pres & on named 
terms. Pltfs. mentioned the property 
to one F., who thereafter negotiated 
with deft. for the purchase of the 
property, & concealed from him the 
fact that pltfs. had sent him. Deft.. 
then, without any knowledge of 
pitfs.’ intervention, sold to F., on 
terms less advantageous to himself 
than those contemplated in the agree- 
ment between pitfs. & himself. There 
was nothing in the circumstances to 
put deft. upon his inquiry as to whether 
pltfs. had sent F. to him :—Held: 
pitfs. could recover neither a com- 
mission on the sale nor anything for 
their services by way of quantum 
merutt,—ELVIN v. CLOUGH (1908), 7 
W.L. R. 762; 8 W. 1. R. 590.—CAN. 


1700 iv. -J—If the seller has 
opened negotiations with a proposed 
buyer, but the negotiations are broken 
off, & later the buyor renews the same 
through an agent, the agent is entitled 
to commission.— FITZGERALD v. BUCK- 
LEY, (1924) 4 D. L. R. 38; affy. 25 
O. W. N. 538.—CAN. 


1702 xxxix. ——.]—H. agreed with 
S., who had certain properties in his 
hands for sale, that he should receive 
half of the commission if he effected 
a sale. At the time a likely pur- 
chaser, C., was known to both parties. 
H. pressed C. to purchase, but after a 











time, as a matter of policy, let the 
matter drop, intending to approach C. 
again on a fitting occasion. In the 
meantime a member of S.’s_ staff 
indirectly approached C., who decided 
to purchase :—Held: H. had cstab- 
lished a chain of causation between hia 
efforts & the result, & he was entitled 
to half the commission.— HEALY v. 
Pa (1921), 17 Tas. L. R. 32.— 


1702 xl. .}—Pitf. as agent for 
the owner of certain property intro- 
duced it to A. The owner was asking 
£17 17s. per week. Pltf. gave A. the 
key, on which was a label bearing only 
the name of the owner. A. told pltf. 
the property was unsuitable, & returned 
the key. About a fortnight later A., 
through seeing the owncr’s name ou 
the label & consulting the telephone 
directory, discovered the owner’s 
address, & met him to discuss the 
letting of the proporty. but did not 
tell him that she had seen pltf. After 
negotiations between A. & the owner 
extending over some days the owner 
agreed to let the property to A. for 
twelve months at £13 13s. per weck :— 
Held: pltf. was entitled to commis- 
sion.—SYMONS wv. CALLIL, [1923] 
Vv, L. R. 49.—AUS. 

1702 xli. .}—Deft. gave to 

Itfs. written authority to sell her 
and on terms, one of which was 
** price, very lowest, £10,000.°° Pitts 
brought the Property under the notice 
of A., who got into personal com- 
munication with deft. & decided that 
it would suit him in every way, oxcept. 
as to price. After a delay of some 
weeks deft. & A. resumed negotiations, 
which led to a sale of the property to 
A. for £7,300 :—Held: the relation 
of buyer & seller was really brought 
about by pltfs., who were cntitled to 
commission.—-BIRTCHNELL tv. MORRIs, 
[1913] V. L. R. 201.—AUS. 

1702 xiii. .]— Agent :— Held: 
entitled to recover commission.— 
GAMBLE v. EXCELSIOR LIFE ASSURANCE 
Co. (1917), 36 D. L. R. 592.—CAN. 

1702 xliii. .+~In 1913, deft. co. 
employed pltfs., brokers, to sell its 
lumber property at a minimum price 
of $110,000.00, & agreed to pay a 
commission on the purchase price, 
During the remainder of that year & 
tho whole of 1914, pltf{s. were working 
on this proposition, but failed to 
effect a sale. In 1915 tho selling price 
was reduced to $75,000.00. In 1916, 
deft. co. sold to a purchasor intro- 
duced by pltfs. for $65,000.00 :—Held : 

Itfs. were entitled to commission on 
he purchase price.—JARDINE v. PRES- 

















COTT LUMBER Co., LTp. (1917), 44 
N. B. R. 505.—CAN. 
1702 xliv. -}+~Where land is 


listed with a real] cstate agent for sale 
& is afterwards sold by the vendor 
directly to a purchaser introduced by 
the agent, the latter is entitled to his 
commission, even though the terms of 
sale given in the Hsting as the basis 
on which the agent is to negotiate are 
not strictly adhered to.—KIN@ v. 
Scion, [1918] 3 W. W. R. 892: 44 


D. L. R. 111.—CAN. 





1702 xlv. ~+~NUNNELLY v. ON- 
8UM mens 1 W. W. R. 506; 56 
D. L. R. 599; 16 Alta. L. R. 455.— 
CAN. 

1702 xvi. -J—Doft. agreed to 





pay pltfs. commission on the sale of 

rtain land, & agreed that it was an 
exclusive listing. subject to notice of 
withdrawal, which was not given. 
Plitfs. submitted the land to P. on 
terms of the listing & introduced P. 
to deft., who later, without plitfs.’ 
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vention of another agent, provided that his 
services are really instrumental in bringing 
about the transaction. — Bow’s EMPORIUM 
Lrp. v. BRETT (A. BR.) & Co., Lrp. (1927). 
44 7. J. R. 194, H. I. 


knowledge or consent, entered into an 
agreemcnt with P. for sale of the land 
& of certain chattels used in farming 
it. The price of the land was some- 
what less, & the cash payment con- 
siderably Jess, than as given in the 
listing :—ZHeld: pltf. was wrongfully 
deprived of the right which the listing 

ave him to earn his commission.— 

ILBERT BROTHERS, LTD. v. KEISER 
(1922), 69 D. L. R. 713; [1922] 2 
W. W. KR. 1228.—CAN. 


not entitled to recover commission.— 
KENNEDY v. VicTORY LAND & TIMBER 
Co., {1922] 3 W. W. R. 145: 68 
D.L. R. 201: revsd., [1922]3 W. W. R. 
683: 70 D. L. RR. 868.—CAN. 

1702 xviii. .}—If the rélation 
of buyer & seller is really brought 
wbout by the act of the agent. he is 
entitled to a commission although 
the actual sale has not been effected 
by him, but he must show that some 
act of his was the causa causans or the 
efficiont cause of the sale.-—BUNTING 
®. HOVLAND & WaTKINS (1923), 33 
B. C. R. 291.—CAN. 

1702 xlix. -l—Deft. wishing to 
sell his house placed it in an agent’s 
handkr, fixing a net price. The agent 
introduced P. but negotiations failing, 
deft. cancoelled the agent's instruction 
to sell. Some time later deft. & P. 
agreed upon terms & a sale resulted :—- 
Iield : commission was payable on 
the amount P. first offered through the 
agent.—FRASER wv. HARRISON, [1924] 
ane L. R. 765: 56 N. Ss. k. 431.— 

1702 1. -}-Pitf. procured A., 
B., & C. to enter into an agreement to 
purebase deft.’s mineral claims on 
certain terms of payment, upon which 
pitf. was to receive a commission as 
paris ents were made from time to time. 

nder this agreement a portion of the 
purchase price was paid & pltf. got his 
commission, but the agreement was 
afterwards cancelled. Subsequently 
E., who had advanced to A. a 
considerable part of the money paid 
by him under the agrecment, entered 
into an agreement direct with deft. 
to purchase the claims paying $10,000 
down, & pitf. ,»ought to recover com- 
mission on that sum :-— Held: piJtf. 
was not the effective cause of the 
sale.— OLSEN v. PEARSON, (1921) 1 
D. L. R. 1097.—CAN. 

1702 li.———. ]—_ R.. M. BUCHANAN Co., 
LTp. v. Ksy, (1927) 2 D. L. R. 819; 
Porgi aan W. KR. 929; 21 Sask. L. R. 














1702 lii, ——.]—NICHOLSON vw. DR- 
ye (Alta.), [1927] 3 W. W. BR. 799.— 


1702 iii. ———.}--An agent gave G. 
a card to view certain property. After 
inspection G. decided pot to buy as 
the price was too high. Some montbs 
later G. saw a “‘ for gale ’’ notice on the 
property which reminded him that he 

ad previously inspected the property. 
He then, without further communica- 
tion with the agent, negotiated with 
the owner direct & purchased for a 
smaller amount :—Held: tho causa 
causans of the sale was the previous 
introduction through the agent who 
was entitled to his commission on the 
lower purchase. price.—DOYLE  v. 
GIBBON, [1919] T. P. D. 220.—S. AF. 


1702 liv. -}+—Certain property 
given for sale by the owner to an 
auctioncer at a fixed commission was 
not sold, the reserve not being reached, 
& was thereatter given to the auctioneer 
for sale privately. L., on passing the 
property, saw a notice up referring 
intending purchasers to K., but being 





1706a. ——— -~——-.|.—Bow’s Emporium. Lip. v. 
Brerr (A. R.) & Co., Jrp., No. 1687a, 


ante. 


eee ee rw 


aware of the fact that the auctioneer 
had been selling the property went 
to the auctioneer, who referrsd him 
to the owner. . thereupon went 
direct to the owner & bought the 
property after having told him that he 
came on his own behalf & not at the 
instance of any agent :—Held: the 
auctioneer was entitled to his com- 
mission.—TREGASKES Uv. MEIKLE, [1922] 
Tt. P, D. 317.—-S. AF. 

1702 Iv. -+—-Where a vendor 
concludes a contract of sale with a 
party with whom bis real estate agent 
has becn negotiating in iguorance that 
ho is such a party, the agent is entitled 
to his commission if the circumstances 
are such that the vendor ought to have 
Jnade inquiries which would at once 
have revealed the facts.—-GRIFFITHS v. 
eae {1925} 4 Db. L. R. 976.— 








eee a ee ee ee 








1702 ivi. -}~—NELSON v. HIRSCH- 
BORN, [1927] App. D. 190.—-S_ AF. 

1702 lvii, ——~.}——TRENWITH tv. 
INTERNATIONAL HARVESTER Cu. (LB.C.), 
11928) 2 D. L. lt. 121.—-CAN. 


1702 Iviii. .|-—A real estate agent 
who brings his principal into relations 
with the actual purchaser is the 
offective cause of tho sale & ontitled 
to his commission, although the 
principal sells behind his back & the 
price paid by the purchascr 1s Jess than 
the sum at first demanded by the 

@principal. In the present case wherein 
the purchase-money was paid into deft. 
bank, a ereditor of the vendors, under 
an arrangement under which it under- 
took to pay the agent his commission 
out of the sums paid in, held that the 
fact that the property was first trans- 
ferred to the bank’s manager who 
afterwards transferred it to the pur- 
chaser introduced by the agent did not 
take away the agent’s right to the 
comunission, since the transfer to the 
manager was taken mercly to secure, 
in the iutcrests of the bank & the other 
creditors of the vendors, a sale to said 
purchaser; &, moreover, the agent 
was entitled to succeed against the 
bank on the ground that, whether the 
sale originally contemplated 1.¢., that 
from the vendors direct to said pur- 
chaser, was or was not called off, the 
bank’s manager had agreed that the 
bank would pay the agent the com- 
inission if the transfer from the manager 
to said purchaser went through.— 
LADD ». BANQUE CANADIENNE NATION- 
ee ae [1928] 2 W. W. RR. 272.— 





1702 ilix. -J-- The agent is 
entitled to commissiou if he has been 
the rmmeans of bringing tho parties 
together, although he may not actually 
have introduced them to each other, 
& although the actual sale has not been 
effected by him.—BRETr & Co., LTD. 
», Bow’s KmMpPorRiuM, Lrv., [1928] 
5S. C. (H. L.) 19.—SCOT. 


sr. Purchaser acting behind 
agent’s back.j-——-Held: principal liable 
to pay fall commission on conclusion 
uf uw contract of sale with the purchaser. 

RRITT v. Dowrerry, [1925] 3 
D. L. R. 797.—-CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
B. (b). 


1703 x. -}—-One of two real 
estate agents with whom property was 
listed for sale:—Held: entitled to 
commission on a sale initiated by him 
but completed by the other agent, to 
whom the purchaser made known bis 
wish to buy the properey after it had 
becn brought to his attention by pltf.— 
GRUFITOS v. ANDERSON, (1926] 2 
D. L. R. 657 ; 1926} 1 W. W. 7. 956 ; 
35 Man. L. R. 480.—CAN. 


1703 xi. -.J— Deft. 











placed a 





Vol. I.—Agency. 


1711. Add. Annotation :—-As to (1) Consd. Price, 
Davis v. Smith (1929), 141 L. T. 490. 





ce aietal 


property in the hands of several 
agents, including plitf., for sale. Pitf. 
found # purchaser who was willing to 
pay the price as ultimately tixed for 
tho property, & despatched a_tele- 
gram stating that fact to deft. Before 
deft. received the telegram however, 
ho had in fact sold the property to 
another person through another agent. 
In an action by pltf. for commission :— 
Held: he had not complied with tho 
implied condition attached to the 

roinisc to pay commission, namely, 
hat he should find an able & willing 
purchaser & introduce him_ to the 
vendor before the vendor had in fact 
sold the property to some other person, 
& was therefore not entitled to recovor 
commission.—DAINTON wv. CHIVERS, 
{1928] V. L. R. 555; 49 A. LT. 299 5 
{1928} Argus L. R. 394.—-AUS. 








1706 ix. Delete the words ‘** & en-* 


titled to comnmission.’’ 


1706 xiii. .}—Pltf. intro- 
duced to doft. A., who wished to 
purchase a property for his son, B 
Deft.’s house was eventually trana- 
ferred to tho trustees of C.’s estate, in 
which A.’s family was interested, & 
the purchase-money was paid by the 
trustees at the instance of A. Deft. 
allered that another agent, though 
aware of A.’s inspection of the house, 
obtained B.’s signature to the con- 
tract of sale:—Held: the verdict 
should be centered for pltf.—WEBSTER 








(A. G.) & Sons, LTD. wv. COTTON 
(1919), 15 Tas. L. R. 17.—AUS. 
1706 xiv. —-— ——.]—~An agent is 


entitled to commission on a sale 
brought about by his action in putting 
the purchaser in touch with the 
principal, even though the purchase 
is subsequently completed through 
another agent.—PETTYPIECE v. HOL- 
DEN (1920), 40 D. L R&R. 386.—CAN. 


1706 xv. .J—The commis- 
sion on a sale of real estate was given 
by the ct. to the agent who found the 
purchaser & put the vendor in motion 
to meet him, rather than to another 
who performed services in connection 
with the offecting & carrying out of 
the sale.—BATEMAN v. SNELGROVE & 
GARDEN, ann 1W. W. RR. 305; 14 
Sask. L. R. 69; 57 D. L. R. 283.— 
CAN. 

1706 xvi. ——.J—A. promised 
B. a commission if B. sold a ship. B. 
employed a broker as sub-agent, who 
mentioned the matter to another agent, 
& it was passed on through others 
until, about nine months after the 
agreement with B., a broker to whom 
the matter was mentioned came to 
A. & made an arrangement directly 
with him resulting in a purchaser 
being obtained. B. continued his 
services, which were accepted by A., 
up to the time of sale, & was of assist- 
ance in procuring the Govt.’s consent 
to a transfer of the ship to a foreign 
registry :—Held: B. entitled to com- 
mission.—GREER v. GODSON, [1921] 
2W. W. R. 209: 60S C. RR. 653; 56 
D. L. R. 696.—CAN. 


1706 xvii. -+—PItf. en- 
deavoured to effect a sale of deft.’s 
land to aco., of which H. was a director, 
& introduced H. to deft. The parties 
aliled to agree upon terms & the 
negotiations ended, & pltf. made no 
further effort to sell the land. Sub- 
sequently deft. through another agent 
sold the land to H., who purchased it 
on behalf of another co. :—Held: plttf. 
was not entitled to commission.— 
NEVE v. LEESON, [1921] 1 W. W. R. 
9004.—CAN. 

1706 xviii. --—- -- --.}—After pltfs., 
with whom a house had been listed, 
introduced a prospective purchaser to 
the vendor, the purchaser endeavoured 
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Cases 1706a—1711 











to induce the vendor to reduce the 
piice. The vendor was unwilling to 
fix a figure agreable to the purchaser, 
& the latter then negotiated through 
other agents, with whom the house 
had also been listed, & finally bought 
it:—Held: pltfs. were entitled to 
commission.— Brook & ALLISON v. 
HENDRIOKS (1922), 66 D. I. R. 825; 
15 Sask. L. R. 439: [1922] 2 W. W. RK. 
580.—CAN. 

1706 xix. —— -l—Deft. sted 
& property with plitfs. with instructions 
to find a purchaser at the price of 
$5,000. A month later deft. listed the 
Depart with another broker at 
$4,750, the second broker having his 
offices across the hall from tfs.’ 
offices in the same building. itfs. 
intcrested S. in the property & brought 
her to viow it. Shortly after S. went 
to pltfs.’ offices with a view to pur- 
chasing, & when about to enter the 
offices suw a picture of the proporty 
in the window across the hall marked 
for sale at $4,750. She went into 
pitfs.” offices, discussed the sale but 
went out without maxing the purchase, 
crossed the hall & purchased tho 
property from the second broker at 
$4,759 :—Hleld: pltfa. were entitled 
to their commission.— TURNER MEAKIN 
& Co. v. FIELD (1923), 33 B. C. R. 66.— 
CAN. 

1706 xx. —— ——~.}—CarkR v. LA 
DRECHR, [1927] 2 D. L. R. 480; [1927] 

W.W.R, 574; 38 B.C. R. 97.—CAN. 


1706 xxi. .}~—PItf. received 
written authority from deft. to enter 
into a contract with a purchaser for 
the sale of his farm & stock. The rate 
of remuneration was stated to be a 
certain percentage on the value of the 
land sold. Piltf. introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property, 
but through the instrumentality of 
another agent. Pltf. claimed from 
deft. £171 193. in respect of the land 
sold, & £65 1n respect of the stock & 
Implements. The jury found tbat the 
sale had resulted from the introduction 
of the purchaser from pe. :—Held : 
plitf.’s right to commission depended 
on the terms of his authority, & this 
did not authorise any commission on 
the sule of the estock.—-ROWE vv. 
ae (1921) N. Z L. R. 437.— 
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1706 xxii. ———. }+— Deft. agreed 
to pay pltf. commission if a sale of 
deft.’s house to X., who was intro- 
duced by plitf., went through. Deft. 
also agreed to let pitf. know should he 
be prepared to sell his house for a 
sinuller amount than he had men- 
tioned to pltf. Deft. subsequently 
instructed another attorney to offer 
the house to X. at a reduced price, & 
a sale was thereupon concluded :— 
Held: pltf. was entitled to the com- 
mission agreed upon.—VAN DEK WALT 
wv. Hormkyr, [1920] C. P. D. 5 


— 


1706 xxiii. .—A agreed to 
give B. a commission in case of a sale 
of certain premises. B. introduced 
C., but no sale resulted. C., of his 
own motion & not as an agent of BK., 
subsequently introduced D., & A. sold 
the premises to D. -——-Held: 3B. was 
not entitled to commission.— GODDARD 
v. ARNOLD, [1922] T. P. D. 167.—S. AF. 


1706 xxiv. ---—. ] —WALLACE &. 
WESTERMAN (B, C.), [1928] 3 D. L. KR. 
939.—CAN. 


1707 ii. ——.}]-—-In a dispute as to 
which of two real-estate agents was 
entitled to the commission on a sale :— 
Held: the one who first through Is 
advertisement attracted & interviewed 
the purchaser & directed him to tho 
owner was the efficient cause of the sale 











Cases 1718—1746. 


1718. Add. Annotation :—As to (2) Refd. Howard 
Houlder v. Manx Isles 8.S. Co., [1928] 1 


K. B. 110. 


1726. Add. Annotation :—Refd. Houlder Howard 
v. Manx Isles S.S. Co., [1923] 1 K. B 110. 


1788. Add. Annotation :——-Consd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 


1739. Citations :—For the existing citations sub- 


stitute as follows :— 


(1887), as reported in 58 L. T. 96; 8 T. L. R. 


836, H. L. 


Annotations :—For “‘ Mentd. Barnett v. Isaac- 


& entitled to the commission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser & whose agent first showed it 
to him.—BurreT vu. WALLER & 
LAZARNICK, {1920] 2 W. W. RR. 404; 
52D. L. R. 499; 30 Man. L R. 437.— 


1707 iii. -—— Loan broker.}—The 
office of a joan broker is to bring 
together the borrower & the lender 
who is willing to open negotiations on 
a reasonable basis, & when he has done 
that, he has done all that is necessary 
for him to do & earn his commission.— 
VASAUJI MOOLJI v. KARSONDAS TRJPAL 
(1927), I. L. R. 52 Bom. 627.—IND. 


PART VIII. ga o SUB-SECT. 1.— 
. (¢). 
ti. S. P. SATCHIDINANDA DUTT ¥. 
Nritya Nats MITTerR (1923), I. L. R. 
50 Cale. 878.—IND. 


t ii. -_}—Where a land agent is 
employed to sell or exchange the 
property of his clicnt, & commission 
is to be paid to him when he has 
*‘ effected ’’ a sale or exchange of such 
property, his right to commission 
accrues when he procures a valid 
contract for the sale or exchange of 
such ie aX ae IGRO v. WILSON, 
[1924] N. ZL. R. $34.—N.Z. 

17221. Completion of entire  con- 
fract.|—-GREER v. GODSON (1918), 40 
Dd. L. R. 918.——-CAN. 

c i, -J—Pitf., found a pur- 
chaser for deft.’s land, the amount of 
comunission was agreed on, & an agrce- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the sale :—Held : pitt. was entitled 
to the commlission.—DONER v. LOOSRK, 
[1920] 2 W. W. R. 388; 53 DL. RR. 
39: 30 Man. L. R. 350.—CAN. 

st. ———— Commission payable on re- 
ceipt of purchase-money--Payment by 
promissory notes. }—An agreement pro- 
vided that commission was ‘‘ to become 
due & payable when the purchase- 
money or any part thereof has been 
paid ’’ :——Held: defts. having accepted 
promissory notes in Heu of a cash 
payment, the promissory notes must 

e treated as a cash payment so far as 
Itf. was concerned.—CRoss v. Woop 
1921), 64 DL. L. R. 105; 500. L. RB. 
15.—CAN. 

sa. ——-—— Commission payable for ser- 
vices already rendered.}—When it has 
been definitely agreed to pay an agent 
commission for his services in negoti- 
ating a sale, & the ao ment was to be 
made for services already rendered & 
was not to be dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agreement, although the purchaser has 
fulled to make any payment after the 
first one. ARMICHAEL v0. BOWERS 
(1922), 67 D. L. R. 515.—CAN. 


PART VIII“ SECT. 8, SUB-SEOCT. 1.— 


C. (a). 
1729 iii. Sale of remainder of 
land.J—Pitf. employed deft. to sell 
w house & portion of the block of land 


on which it stood. Deft. found a 
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son (1888), 4 T. L. R. 595,” read “ Refd. 
Barnett v. Isaacson (1888), 4 T. L. R. 595.” 


Add. Annotations :—-As to (2) Consd. Price, 


| 479744 


Davies v. Smith (1929), 
Generally, Refd. Keppel v. Wheeler, [1927] 
1 K. B. 577. 
Montreal, [1918] A. C. 626; Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1740. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles §.S. Co., [1923] 1 K. B. 110. 

Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


141 L. T. 490. 


Mentd. Banbury v. Bank of 


| 1746. Add. Annotation :—Refd. Howard Houlder 


purchaser & a contract of sale was 
signed under which pltf. gave the pur- 
chaser certain provisional rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modification of the contract 
with regard to tho mghts over the 
unsold portion, & deft. did con- 
siderable work in trying to induce the 
purchaser to vary the contract ir this 
respect. During the negotiations teft. 
repeatedly urged pitf to sell the whole 
of the land. Negotiations having 
failed pltf. behind the back of deft. 
sold the remainder of the land to the 
original purchaser & the whole was 
included in a single transfer :—Held : 
deft. was not entitled to commission 
on the saje.-—MCANDREW v. GRAY 
(1920), 20 8S. R. N. S. W. 635.—AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 


sw. Transaclion similar — Further 
sale.}—A. in 1011 employed pltf. to 
sell a Crown lease, & an agreement war 
entered into which provided that if 
Itf. sold the lease for £25,000 he was 
receive €5,000. In 1914 through 
the inetrumentality of pltf. the lease 
was transferred to 8S. & on payment 
by S. of 85,000, pltf. received £1,000 
as commission. In 1919 A. & S. sold 
the lease to T. for £14,000. Some 
years prior to this sale plitf. had sub- 
mitted full particulars of the lease to 
T., who would not then buy. L., who 
was employed for that purpose by A. 
& S., had brought about the sale to T. 
Pitf. claimed commission in respect 
of the sale to T. :—Held: pltf. was not. 
entitled to commission.—-DEWDNEY uv. 
a aaa [1923] 8. A. 3. R. i05.— 


PART VIII. SECT. 8, SUB-SECT. 1.—D. 


sa. Agent to obtain money for project— 
Expansion & modification of proposal.) 
—Held : he apne was entitled to 
recover co on.—-THOMAS v. GALE, 
[1927] 1 D. L. R. 593; S.C. R. 314; 
varying, [1925] 3 D. L. R. 757.—CAN. 


sb. Ayent to procure loan to third 
Oe ee raised by third narty.|— 
*Itf. claimed a comnuission of 1 per 
cent. from deft. on the ground that the 
latter had requested him to raise a 
loan of £27,500, pragee Werrie| increased 
to €35,000, not on behalf of deft. but 
on behalf of one F. It was admitted 
that. deft. had sold a certain property 
to F, for asum of £45,000, £10,000 to be 
pec in cash & the balance to be secured 
M a bond over the property ; through 
tf.’s efforts the manager of a ce i 
nsurance co. was prepared to advance 
£27,500 to F. on a first mtge. over the 
property & that thereafter a sum of 
35,000 was in fact advanced by the 
insurance co. upon that security 
together with cortain additional 
securities. Deft. denied that he had 
made the contract alleged with pitf. 
& stated that the real arrangement 
between them was that pltf. should 
raise a loan of £27,500 on behalf of 
deft. himself & not for F., & further, 
that if F. paid off the whole amount 
of the purchase price in cash pltf. was 
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v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


not entitled to any commission what- 
ever, & that F. had peraonally raised 
on his own behalf a loan of £35,000 
not on the security of the property 
alone but on additional securities 
belonging to him. At the trial pltf. 
applied for leave to amend his declara- 
tion so as to base his cluim on a man- 
date to raise a loan of £27,000 only. 
The trial ct. refused to grant the 
amendment & held plitf. had earned 
commission on £35,000, the sum 
actually advanced to F., but as pltf. 
had declared himsolf satisfied with 
#275 awarded the latter amount. 
Deft. having appealed :—Held : com- 
mission of 1 per cent. was promised 
pltf. by deft. if the former was inxtru- 
inental in obtaining a loan of £27,500 
from the insurance co. to F.; further, 
in view of application for amondment 
which should have been granted, ib 
was unnecessary to consider whether 
pltf. was entitled to commission on the 
whole sum advanced, &, as on the facts, 
it was clear that £27,500 would have 
been advanced on the property alone, 
the fact that £35,000 h been lent 
upon the property, together with 
additional security, did not debar pltf. 
from recovoring commission on 
£27,.500.—SAMMEL v. JACOBS & Co., 
{1928} App. D. 353.—S8. AF. 

so. Agent to sell—Third party entering 
into partnership with principal.}—A., 
aun agent employed by P. to obtain a 

urchaser for a mill, introduced M. to 

- The sale did not go through. 
P. eventually entered into a contract 
of partnership to work the mill, the 
partners being P., M. & C. :—Held: as 
the transaction resulting from the 
ageucy differed substantially from that 
which A. had been employed tc 
procure, he was not entitled tc anv 
remuneration.—BORDER wv. EDLEY, 
{1920) O. P. D. 19.—S. AF. 


p i. Rei claimed for 
commission on sale of timber holdings 
of deft. co. The shareholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the directors, a letter 
from the co.’s managing director te 
pitfs. offered $35,000 commiasion 
should pitfs. make a sale at a certain 
named price, which price would net the 
co. such minimum price. <A sale was 
made through other agents, not for a 
lump sum, but for a price based on 
board measurement to bo paid for as 
the timber was taken, with an addi- 
tional sum to be paid when the timber 
had been logged :—Held: the sale 
was not a sale within the contract.— 
RoRayv. NIMPKISH LAKE LOGGING Co., 
LTp., & GARLAND, [19191 2 W. W. R. 
105.—CAN. 











y i. ——,J—E. requested S., a 
servant of pltf., to obtain a buyer for 
his property. E. told S. that he 
wanted £850, & would pay com- 
mission. S. then asked EK. if he would 
consider an offer. KE. replied he 
wanted £800 clear. S. introduced K. 
to E., but the price offered was too 
low, & after various negotiations no 
sale took place. Six months later E. 
sold the property to K. for 8600 :—~ 


1751a. 


1746a. Agent to sell property—Agent himself buy- 


ing property—With consent of principal.J]— 
Where an agent has been instructed to sell 
ae) eae on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 
to commission on the purchase by himself 
unless his principal has expressly agreed that 
such commission shall be payable.—HocKER 
v. WALLER (1924), 29 Com. Cas. 296. 


1746b. ——— At stated price- -Sale at lower price— 


With consent of principal.|—-PRIcE, 
& Co. v. SMITH, No. 1780a, post. 





DAVIES 


1751. Add. Annotation :—As io (2) Refd. Howard 


Houlder v. Manx Isles S.S. Oo., [1923] 1 
K. B. 110. 





-]—Pltfis., who were shipbrokers, nego 
tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 for 
five years, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
time between the signing of the charter & 
the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed defts. signed & gave to 


Nery eee: 
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pltfs. a commission note in these terms: 
‘* We hereby agree to pay you... 5 per cent. 
brokerage on hire. . . - Should the option of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be 343 per 
cent....’? The charterparty was acted upon 
until June, 1921, when defts. sold the steam- 
ship to the charterers for £65,000. Pltis. 
brought an action against defts., claiming 
(inter alia) 34 per cent. commission on 
£65,000, the price paid by the charterers for 
the steamship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same :—Held: (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale efiected 
being a sale at a different price from that 
upon which alone the brokerage of 34 per 
cent. was to become payable ; (2) the latter 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit.—-HOWARD-HOULDER & PARTNERS, 
Lrp. v. MANx Isrxs S.S. Co., [1923] 1 K. B. 
110; 92 L. J. K. B. 283; 128 L. T. 347; 
38 T. L. R. 757; 66 Sol. Jo. 682; 16 Asp. 
M. L. C. 95; 28 Com. Cas. 15. 


Held: as the buyer offered less than 
£800, pitf. was not entitled to com- 
mission.— ROBINSON wv. Evxs, [1917] 
S. A. L. R. 71.—AUS. 


y li. ——.]}—Held: as the 
employment was a gencral one, the 
price mentioned being intended not 
asa hard & fast one, but as a basis 
of negotiations, pitf. was entitled to 
the agreed commission on the price 
obtained.—PRENTICE v. MERRIOK, 
[1917] 3 W. W. R. 1060; 24 B.C. R. 
432; 38 D. L. R. 388.—CAN. 


y iii, —— —-——.]—An owner in Apr. 
Nsted with an agent certain land 
for sale at $35 an acre with ua fixed 
cash payment, the price to include the 
crop. n Nov., after the owner had 
taken off &*sold the crop, the agent 
sold the land for $30 an acre on a 
small cash payment :—Held: in order 
to earn his commission the agent had 
to obtain a purchaser for the land & 
crop at $35 per acre.—FITCHELL wv. 
LAWTON, (1919) 3 W. W. R. 728; 49 
D. L. R 185.—CAN. 








y iv. Deft. listed his 
farm with pltfs. for salo at $38 an 
acre. Deft. sold the land at $37 an 
acre to one introduced by pltfs. :— 
Held: pltts. were entitled to com- 
mission.— SMITH v. WRIGHT, [1919] 3 
Ww. W. RR. 1094; 49 D. L. R. 408; 
12 Sask. L. R. 491.—CAN. 


y Vv. ——.}—When a proprietor 
goes to an agent & requests him to find 
®& purchaser, naming at the same time 
the sum which he is willing to accept, 
that will constitute a general ere 
ment, & should the estate be eventually 
sold to @ purchaser introduced by the 
agent, the latter will be cntitled to his 
commission, although the price paid 
should be less than the sum named at 
the time the employment was given. 
The mention of a specific sum prevents 
the agent from selling at a lower price 
without the consent of his employer. 
but it is given merely as the basis of 
future negotiations, leaving the actual 
price to be settled in the course of those 
Ee LATE RE ETE v. HARVEY 
(1922), 65 D. L. R. 769; 15 Sask. L. HK. 
152; 1 W. W. R. 231; ape: (1920), 
55 L. R. 703; 14 Sask. L. R. 19.— 


ee eee 








y Vi. ——.J)——Where the oon- 
tract is that the agent is not to be paid 
a commission unless he prorcures @ pur- 


chaser at a specifiod figure, the fact 
that a sale is made by the owner at a 
lower price does not entitle the agent 
to remuneration by way of guantum 
merutt.——GRIFFITH v. * REDERIOKSON, 
(1926) 4D. L. R. 50; (1926]2 W. W.R. 
680 > 36 Man. L. R. 54.—OAN. 

y vii. —— ——.]— WEAVER v. DIx- 
SON, [192814 D.T. R. 226; 620.L. 2. 
419.—CAN. 


sd. Third hele taking land in a 
trade. |—Agents who had been promised 
@® commission should they obtain a 
urchaser for land at a certain price :— 
eld: not entitled to commission, as 
they only introduced a party who took 
the land in a trade & with whom the 
rincipal had previously discussed a 
rade.—BROWN v. PATCHELL, [1919] 
aN W. R. 701; 49 D. L. R. 158.— 





se. Agent to exchanye—Ezchange of 
other properties.J|—-A real estate agent 
is entitled to his commission on an 
exchange of roperties where he 
brings the parties together & engages 
actively in negotiating the exchange, 
which eventually falls through owing 
to the objection of his principal to 
include certain stock & implements 
in the transaction, the principal soon 
afterwards completing the exchange 
without the stock & implements but 
with the same purchaser for other 
Bro perty owned by him.—DUNN v. 

INOLAIR, [1923] 1 D. L. R. 426.— 
CAN. 

sf. Agent to obtain signature of wife 
—Oblaining signature of husband.}— 
Defts. agreed with pltfs. that if the 
latter obtained Mra. . to sign a4 
building contract for a house they 
would pay pitfs. the usual commission 
as on a sale of land. Pltfs. obtained 
the signature of the husband :—Held: 
as it was immaterial to defts. whether 
the contract was signed by Mrs. M. or 
by the husband, pltfs. were entitled to 
the commission agreed to.—SMmMITH & 
SMITH ©. Dinar & Houmus, [1923] 
3DL.R 68: 3 W. W. R. 49.—CAN. 


PART VIII. saa 3, SUB-SECT. 1.— 


1754 xix. ——— Principal altering 
date for giving possession.}—An agent 
with whom land has been listed for 
sale has earned his commission when 
he has introduced to the owner a 
purchaser who is ready, willing & able 
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to buy at the price & terms statod 
by the owner, though the sale dues uot 
go through by reason of the ownor 
insist on a dute for giving ot pos- 
session later than that at first stated. 
—Htacgins vo. MtTonbwsir., [1921] 1 
WwW. WwW R. 252; 57 D. L. R. 288; 31 
Man. L R. 60.—CAN. 


1754 xx. -J—Doft. :—Held: h- 
able to pltf. for an agreed commission 
for a sale of land procured by pltf. & 
which was not carried out because of 
deft.’s refusal, without  sufBeient 
reason, to carry it out.--BALLS »v. 
MoGRkEGOR (1922), 68 D. L R 718: 
32 Man. L R. 196; (1922]2W W ht 
1247; affg., 66 D. L. hR. 696.—CAN. 

1754 xxi. -—/-Where a real- 
estate agent had found a purchaser 
who had accepted the seller’s pruposi- 
tion for the sale or exchange of his 
land, & tho acceptance was made witbin 
the time limited by the seller, but the 
soller refused to complete the trans- 
action & alleged that the purchaser 
was not ready, willing or able to com- 
plete the transacllion:—Held: the 
onus of proof wus on the agent suing 
for commission.— REGINA BROKERAGE 
& INVESTMENT Co. v. KISTNER (1922), 
70 D. L. R. 75; (1922) 3 W. W. R. 
657.—CAN. 


1754 xxii. ——- Agent taking undue 
advantage of principal.}—A real estate 
dealer, who acted for a foreigner with 
an imperfect knowledge of English, 
took an undue advantage of his princi- 
pal in representing an improvident 
transaction to be a very desirable one, 
which he should enter into in substitu- 
tion for an exchange which had fallen 
through. The principal having re- 
pudiated the second transaction, the ct. 
refused to allow the agent the corn- 
mission he would have obtained there- 
under had it been completed, but 
allowed him commission on a quantum 
merutt based on the amount of com- 
mission pontenipiaved by the  firat 
transaction. —- BURNS v. MINCHAU 
(Alta.), [1926] 3 W. W. R. 791.—CAN 

1754 xxiii. -}-—-TURNER MIAKIN 
& Co. v. CALEDONIA & BRITISH 
COLUMBIA MorTGAGH Co., LTpD., [1927] 
2 Dp, L. R. 395 > 38 B. C. ht. 103.—CAN. 

1758 viii, — -.]--Deft.. having a 
property for sule, gave an authority 
to pitf. in the fullowing terms: “J 
hereby authorise you to. sell iny 
property, for the price of £2,600 nett. 











Cases 1755—1768a. ENnciish anD Emprre Dicest SUPPLEMENT. 


1755. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1759. Add. Annotution :—Consd. Price, Davies v. 
Smith (1929), 141 L. T. 490. 

1788, Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1768a. Principal selling ship to charterers—During 
currency of charter.]|—-Shipbrokers employed 
to eflect a charter of a steamship procured a 
charter for eighteen months, but after four 
months of the charter had run the owner 
sold the vessel to the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 24 per cent. on the hire paid & earned 


Any umount over & above this tigure 
to be paid to you ap Commission on the 
ndle.” Pitf. found wu purchaser who 
entered into a contract to purchase for 
£2,750. The bargain went off, how- 
ever, owing to the purchaser’sinsistonce 
on the removal of some restrictive 
covenants, which deft. was unable to 
effect :—Held; pltf. having found a 
purchaser, & having brought about 
w contract for sale at a price of £2,750, 
was ontitled to the sum of £150 hy way 
of commission, & the subsequent 
failure of the transaction, through no 
default on his part, did not deprive 
him of his right to recover that amount 
from deft.—PKRacock v. TARLETON 
(1928), 28 S. hk. N. S. W. 561: 45 
N.S. W. W.N. 164.—AUS. 


sk. Principal refusing to compete with 
other buyers. }—-Pltfs. enguged delt. to 
purchase lanibs in uw largespecified area. 

© was to receive a conunission on all 
lambs bought by him, the price to be 
the highest. market price at the time of 
delivery. Deft. proceeded to can- 
vass farmers & secure options on the 
lambs they had for sale. When the 
timo for taking the delivery was at 
hand pltfs. advanced deft. $2,000 to 
buy lambs. When the time for taking 
delivery of the lambs arrived, pltfs. 
refused to advance the price to the 
level of that of competing buyers & 
deft. was unable to procure tho lambs 
which he had agreed for :—d/eld : 
pitfs. had defaulted & were estopped 
from saying that deft. did not complete 
his contract.—NEW ENGLAND DRESSED 
Mrar & Woon Co. vw. Parrick 
Caen [1923] 1 D. L. R. 153.— 

1763i. Principal declining to accent 
loan.}-—-Where an agent. performed his 
part in obtaining a loan, & was in no 
way responsible for the non-payment 
of the money under the loan :—Held - 
he was entitled to biz commission. — 
WHITEKRIDI v. WALLACE SHIPYARDS, 





LTD. (1919) 27 B. GC. 40; 45 
O.L QR 434.—CAN. 

1766 v I—SMITH v<. UPPER 
CANADA COLLEGE (1920), 48 O. L. 1. 
120; 44 D. L. R. 548; 18 O. W.N., 
370.—CAN, 

1766 vi. -}—Pitf., a 





shi & 
general broker, sold to N. a Bhip on 
deft.’s bohalf. The purchase price was 
£140,000 payable by N. to deft. in 
instalments, & deft. agreed to pay 
pltf. £20,000 of the purchase price 
when ho received the second instalment. 
Before that instalment was d N., 
with deft.’s consent, cancelled the 
contract :——Held;> upon the cancella- 
tion of the contract of sale, pltf.’s right 
under his special contract with deft. 
was determined & his claim for com- 
mission falled.—Gowan v. BOWERN, 
[1924] App. D. 550.—S. AF. 
sl. Principal not negotiating in youd 
fatth.|\—Where under an agreement 
to pay an agent commmigsion on a sale 
of real estate, the agent is to be entitled 
to the commission only when the 
pripcipa) concludes a sale to a pur- 
chaser found by the agent, the law 


implies an agreement by the principal 
to nogotiate in good faith witb the 
purchaser proposed & to demand only 
such terms as, considering all thie 
circumstances, might be conceivably 
demanded in perfect good faith. 
Where the principal does not negotiate 
in good faith & the sale in thereby 
prevented, the agent is entitled to 
damages.—MCINTYRE & Co, v. LAw, 
f1918) 2 W. W. R. 359; 13 Alta. 
L. R. 273; 40 D. L. R. 231.—CAN. 
am. Principal selling shin to charterers 
——-Commiassion payable under charter. }— 
Pitfs. negotiated a i eaahacts tht which 
contained a clause providing for 
payment of commission on the esti- 
mated gross amount of hire as earned 
& paid. Subsequently the owners & 
the charterers entered into a contract 
of sale, which contained a clause can- 
colling the charter & so cancelling the 
clause therein providing for the com- 
mission:—Held pltfs. were entitled 
to the amount of commission which 
would have been payable If the charter- 
party had not been cancelled, but, 
especially having regard to the fact 
that the action was brought before 
the period of hiring under the charter: 
party had cxpired, subject. to a fair 
deduction in view of the risk’of the hire 
ceasing apart from any voluntary 
action by the owners.—ROXRURGH v. 
rir ee & Co, (1918) V L. R. 118.— 


PART VIII. ian 3, SUB-SECT. 1.— 


bi. ——.]—Held: the agent was not 
entitled to commission.--FLANAGAN v., 
CHAPMAN, [1926] 1D. L. R. 159; 58 
O. L. Rh. 94.-—-CAN. 

ei. ---Deft, who was autho- 
rised to procure a purchaser & accept 
a deposit & retain from the deposit his 
commission for procuring a purchaser 
then ready & willing & apparently 
able to fulfil his obligations to the 
extent at least of making the down 
payment, procured a purchaser, who 
made the agent a deposit of $250, & 
the vendor entcred into a written 
memorandum to sell to him. The 
principals afterwards by urrangements 
between themselves cancelled the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment, & the purchaser 
agreed to forfeit the $250 :—Held: 
deft. was entitled to retain the $250, 
but was not entitled to anything 
further.—DE WoLr v. DELMAGE 
(1922), 65 D. L. R. 423 #17 Alta. 
L. R. 441; [1922] 1 W. W. R. 1129.— 


CAN 

@ ii. .}—A broker, commissioned 
to obtain u purchaser for a piece of 
land, found a purchaser, who failed to 
complete the sale within a fixed period 
owing to his ney to pay ready 
money. The principal ente into a 
new arrangement direct with the 
purchaser, & such new arrangement 
Was subsequently rescinded by the 
principal :— Held: the broker was not 
entitled to commission.——FoucarR & 
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under the charterparty & on any continua: 
tion thereof. 
to recover commission for the remainder of 
the charter period :—Held: it was not an 
implied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale ot the ship to the 
charterers, & the action failed.—FRENCH (L.) 
& Co. v. LEESTON SHIPPING Co., [1922] A. C. 
451; 91L. J. K. B. 655; 127 L. T. 169; 38 
T. L. R. 459; 15 Asp. M. L. C. 544; 27 Com. 
Cas. 257, H. L. 


Annotations :—Folld. Howard Houlder v. Manx Isles 8.8. Cc., 
[1923] 1 K. B. 110. 
(1929), 93 J. P. 89. 


In an action by the brokers 


Mentd. Gaze v. Port Talbot Corpn.. 


Co. vt. MUDALIAR (1923), I. L. R. 2 Ran 


45.—IN ° 


fi. .-W., having agreed to 
sell shares to a co., entered into a 
contract to pay C. a commission for 
services in effecting the sale. The 
purchase price of tbe shurcs was to be 
paid by instalments & the commis- 
sion was to be paid out of the respectivo 
instalments. The contract provided 
that if the payments were not made 
by the purchascrs W. would be under 
no liability to pay the commission. 
The initial payment was made & the 
commission thereon paid to C. When 
the next payment fell due the pur- 
chasers dofaulted® & shortly after the 
co. was placed in liquidation. The 
liquidator offcred the assets for sale 
& accepted the tender of W. & H. 
The successful tenderers received all 
the ussets of the estate mncluding thy 
stock sold by CU. There was no evi- 
dence that the ussets had u cash value 
equivalent to the amount of the 
unpaid porcaose price of the shares :— 
Weld: . had not received payment 
tor the shares. & the commission was 
not ecarned.—CECIL v. WETTLAUFER, 
(1923) S Cc. R. 693; 1D L. R. 352; 
Sf. 20 O. W. N. 260.—CAN. 


li. .}--PROGRESSIVE AGENCY v. 
BunxNEvTT, [1928] N. Z L. R. 100.—N.Z. 


sn. Third partly repudiating contract. 
—Where a contract for sale was entered 
info between A. & B., & A. accepted 
B. as the purchaser, but B. did not 
pay any portion of the purchase- 
money, & subsequently repudiated the 
contract :—Held: the agent who 
negotiated the contract was entitled 
to commission on the sale.—BOND vw. 
Dawson, [1923] St. R. Qd. 63.—AUS. 


sD. .}—~Where a purchaser cht te 
diated the agreement of sule, the vendor 
ucquiescing :—Held: pitfs. as agents 
were not entitled to cominission.— 
MoToR FARMING & DEVELOPMENT 
Co. & Davipson v. Smitn, [1923] 2 
Ib. L. R. 1178; 1 W. W. R. 1409.— 


CAN. 


st. —~—.]—Pltf. employed 

find a purchaser for cortain land, & 
agreed to pay him commission if he suc- 
veeded. Doft. found poraons willing to 
take an option, & he prepared an option 
agreement which was entered into by 
the parties. The purchase price was 
$3,000, & the cash payment was 
$300 which was to be forfeited if the 
purchasers failed to go further in 
the purchase. Thoy paid this $300 to 
deft., who paid pltf. $150, retaining 
the balance, $150, as his commission 
on the whole purchase price. The 
purchasers refused to carry out the 
purchase :—JZeld: pltf. was entitled 
to the $150 retained by deft. as com- 
miseion.—CARLSON  v. _ THOMPSON, 
[1923] 3 W. W. R. 869.—CAN. 


8a. .)— Pitf. entered into the 
following sale agreement with deft. :— 
'T hereby authorise you to negotiate 
a sule, & agree to pay you com- 
mission provided you sell or furnish 














1776a. 


1771. Add. Annolalion :—Refd. Howard Lloulder 


v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1775. Add. Annotation :—Refd. lloward Houlder 


v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


‘* Private treaty ’? sale.|—Where an 
estate agent is employed to find a purchaser 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purchase price on sales by 
‘* private treaty,” his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. When, therc- 
fore, the agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which. 
without default or omission on the part of 
his principals, has not been > 


39 T. L. R. 399. 








1780a. -———.|—-Pltfs. D. & Co., who were partner- 


ship agents, claimed to recover from deft. 
the sum of £92 10s., being the balance of 
commission on the sale of deft.’s business 
premises at T., effected by pltfs. Dett. had 
advertised the property for sale, & pltfs. 
had sent him a “‘ particular form ’’ which was 
in blank, except the words: ‘I hereby 
instruct you to sell my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 
5 per cent. on the total price paid by the 
purchaser & appoint you agents,’”’ which, as 

Itfs. alleged, they had inserted on the form 

efore sending it to deft. On July 8, 19285, 
deft. filed in the form & returned it to pltfs., 
but he subsequently denied that the above 
words were on the form when he signed it. 
A firm of G. & Co., estate agents, believing 
that they had secured a likely customer for 
the property, communicated with pltfs. & 
sent their representative, P., to them, & 
pitfs. introduced P. to deft. Deft. alleged 
that P. had been introduced to him as a 
purchascr, but pltfs. contended that he bad 
been introduced to deft. as another agent 


1782. Add. 
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who would be likely to find a purchaser. 
Ultimately P. found a purchaser in one T., 
who agreed to pay £4,000 for deft.’s property. 
In the ‘‘ particulars form ’”’ deft. had stated : 
“Lowest price for goodwill, fixtures, & 
fittings, £4,500,” but he eventually accepted 
£4,000. Meanwhile plitfs. & G. & Co. had 
agreed to share the commission. Deft. 
subsequently paid commission amounting to 
£107 10s. to G. & Co. As this amount was 
£92 10s short of £200, the 5 per cent. com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, & deft. contended 
(inter alia) that he was not lable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 5 per cent. commission were 
in the particulars form of July 8, 1928, when 
deft. signed it, (b) that the property was 


sub-agents for pltfs. :—Held: (1) pltfs. were 
not to be deprived of their commission 
by reason of the fact that the property was 
ultimately sold for £4,000 imstead of the 
£4,500 asked by deft. in the particulars 
form; (2) the jury’s findings that the words 
about 5 per cent. commissions were in the 
document when deft. signed it, the property 
was sold through the instrumentality of the 
pitfs., & that G. & Co. were acting as sub- 
agents for pltfs., could not be interfered with ; 
& (3) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
completed, & as the writ was issued thirteen 
days before the date of the actual completion 
of the purchase, it was issued too soon & the 
action failed. —PRICE, Daviss & Co. v. SMITH 
(1929), 141 L. T. 490; 45 I. L. R. 542; 73 
Sol. Jo. 401, C. A. 


Annotation :—Generally, Mentd. 
Hughes v. Satchell (1925), 134 L. T. 93. 


1783. Add. Annotation :—-Refd. Howard Houlder 


v. Manx Isles S.S. Co., [1923] 1 K. B. 
110. 


me either directly or indirectly with 
tho name of a party to whom I may sell. 
Commission to be due & payable when 
sale is made.’”? Deft. found a pur- 
chaser, cntered into an agreement of 
salo with him, & a deposit of $200 
was paid by the purchaser to deft. 
The purchaser subsequently refused 
to complete the purchase, & the salo 
was never completed :—JIeld: the 
sale never having been completed, 
deft. was not entitled to any com- 
mission.—LEAMAN v. LAWTON (1923), 
51 N. B. R. 110.—CAN. 


PART VIII. SECT. rs SUB-SECT. 1.— 
» (CG). 


sh. Agent himself paying depovit—T'o 
prevent sale of land until definite pur- 
chaser secured.|—Where an agent for 
sale of land paid his principal $200, 
leading the principal to believe it was 
paid as a deposit on behalf of P., 
whereas it was really paid to hold the 
land until a definite purchaser could be 
secured :—Jicld: the agent was not 
entitled to any commission.—CRERER 
& PATTERSON v. BRAYBROOK, [1919] 
3 W. W. R. 422.—CAN. 


1780 ix. Agreement to pay com- 
misaum on tonrk done. )|—PIit{., who was 





employed by deft. to sell a station 
property & to find @ lease for another, 
found A., who was ready & willing 
to purchase the one & to lease the 
other, & with him deft. cntered into 
a contract. Subsequently the con- 
tract having fallen through, pltf. was 
omploved by deft. to raise money for 
hlm which it was hoped would euable 
the purchase & lease by A. to be 
carried through, & a written ogrce- 
ment was entered into between pltf. 
& deft., by winch it was provided 
that in the event of the completion 
of the sale & leuse deft. should pay to 
pltf. a certain sum ‘ representing 
commission due to” plitf. ‘‘ on these 
transactions.’? The sale & leasing 
were never completed. In an action 
to recover the sttm mentioned in the 
agrooment, the trial Judge found that 
when the agreement was entered into 
pitf. had a nght to recover a reasonable 
sum for commission in respect of the 
work he had then done, & that tho 
contract did not deprive him of that 
right :—Z/eld: pitf. was cntitled to 
recover a sum made up of 1 per cent. 
of the purchase-money & 5 per cent 
of a year’s rent.—FRY v. BYRNE (1917), 
23 C. L. lt. 589.—AUS. 

1784 iv. .}—Deft. placed a pro- 





perty in the hands of p!Itf., a commission 
ugent, for sale upon prescribed con- 
ditions. Pit{f, found A., who was 
ready & willing to purchase upon all 
the prescribed conditions except two, 
fo which at all material times he 
expressed his unwillingness to agree, 
Deft thinking that A had agreed to 
all che presersbcd conditions, submitted 
tu A.’s solr. a contract of sale Conutain- 
ing ull the prescribed conditions, <A. 
re{used to syzn the contract unless the 
two prescribed conditions were struck 
out .—Weld: pltf. was not entitled to 
any commission or other remuneration 
from deft.—TYNan vw. A’BECKETT, 
[1923] V. L. R. 412.—AUS. 


1784 v. -} In the absence of ap 
exclusive listing, or of a special arrange- 
ment that he 1s to be remunerated if 
he does not find a purchaser, the agent 
is not entitled to anything if he does 
not thud the purchaser.— GREENWOOD 
& GREENWOOD vw. WELFORD (1922), 
70 D. GC. R. 107; [1922] 3 W. W. R. 
385.—CAN, : 

so. Agent abandoning negotiations. |— 
Ueld: not entitled to commission.— 
HALES v. THOMSON (Man.), 11927] 3 
W.W.R. 1563 affd, (1928) ]W. Wer. 
127.—-CAN. 





Cases 1785—-1793. 


1785. Add. Annotation :—Apprvd. & Apld. French 
{1922} 1 A. O. 


v. Leeston Shipping Co., 
451. 


1786. Add. Citation :—23 Com. Cas. 121. | 


Add. Annotation :—Consd. Afiréteurs Réunis 
Soc. Anon. v. Leopold Walford (London), 


[1919] A. C. 801. 


1786a. ——— No hire earned—Special clause in 
charterparty.|—-A clause in a time charter- 
party provided that ‘‘ a commission of 3 per 
cent. on the estimated gross amount of hire 4 
is due to L. on signing this charter ship lost 
No hire was in fact earned 
under the charterparty :—Held : 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 


Se 


or not lost.’’ 


PART VIII. SECT. 3, SUB-SECT. 1.— 


1787 ii. -_--A claim upon a 
quantum merut for services as agent 
in respect of certain properties, cis- 
allowed on the ground that it was not 
the understanding of the parties that 
payment should be made exccpt as 
commission on a sale being effected ; 
in suing upon a quantum merud, in 
order to rely upon the acceptance by 
deft. of something pltf. has done he 
must have done it in circumstances 
which led deft. to know that if he 
accepted what had been done it was 
on the terms he must pay for 1t.— 
WEEDEN ?. TURNER (1922), 68 D.L. R. 
748; [1922] 3 W. W. Rk. 623.—CAN. 

1789 i. No right where express con- 
tract.)}—Where a contract of agenc 
stipulates the circumstances in whic 
the agent will be entitled to a coim- 
mission, compensation by way of 
quantum merud will not be allowed in 
oircurmstances where no comunission 
oan be claimed ; so to allow it would 
be to declare a contract existing be- 
tween the partics different from the 
one they have made themselves. 
LAW & MACLEAN v. SAWYER Massiy 
Co., [1913] 1 W. W. ht. 727; 13 Alta. 
L. R. 126; 38 D. Iu. R. 333.—CAN. 

1789 ii. —— Claim based on usaye.]) 
—Where an agent’s claim was based 
on a usage :—Held: a special contract 
arose between the parties, & a quantum 














meruit was excluded.—SAMSON  v. 
MoKay, (1923) N. Z. L. R. 40.—-N.Z. 
1789 fii. el—HLLIOTYT ve. WaAR- 
BURrON, [1925] 4 D. L. RR. 1070.— 
CAN. 
1798 ii. .-}-—Doft. employed pltf. 


as agent to sell land & equipment of 
cattle, horses, implements, ete, & 
furniture, at a price on a busis of 880 
an acre with a certain oash payment. 
Pitf. found a purchaser who wanted 
the land ulone, but could not make a 
cash payment. Deft. & the purchaser 
came to an agreement for sale on crop 
payinents at $60 an acre, & signed an 
agreement prepared by pitf., which was 
crude & improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more elabo- 
rate agreement was drawn by deft.’s 
solr., which because of certain onerous 
additions therein for tho protection 
of deft. the purchaser refused to sign, 
& the transaction was broken oft :— 
Held: there was 1n effect a sale of 
which pltf. was the causa causans, & 
he was entitled to puymeont for his 
services, on & quantum merurt basis.— 
BANNERMANN 0. BRADLEY, [1919] 3 
W. W. RR. 952.—OAN. 


PART VIII. SECT. 3, SUB-SECT. 1.—-F. 


wi. .]}—Where an agreement as 
to commission is that the agent is to 
receive all over & above a ccrtain 
figure, but nothing is said as to when 
the commission is to be paid, the 





ENGLISH AND Empire Dicest SUPPLEMENT. 


charterparty could not be set up by the ship- 
owners as an answer to the brokers’ claim, 


inasmuch as it was inconsistent with the 


terms of the clause.—AFFRETHURS REUNIS 
Socitt& ANONYME v. 
(LONDON), Lrp., [1919] A. C. 801; 88 L. J. 
K. B. 861; 


LEOPOLD WALFORD 


121 L. T. 393; 35 T. L. R. 542 ; 


14 Asp. M. L. C. 451; 24 Com. Cas. 268, 


(1) the 
1791a. 
LTD. v. 





agent is not entitled to bis com- 
mission until the vendor has received 
in full the amount stipulated, & a 
promise made by the principal after 
the sale to pay the commission at once 
does not render him liable to make 
immediate payment.—CLAVELLE  v. 
HUSSELL, [1918] 1 W. W. R. 900; 
40 D. L. R. 61; 11 Sask. L. R. 111.— 
CAN. 

w ii. Agreement as to payment of 
commission obtained by ayent by mis- 
representation as to nature of document.) 
—Held: the principal was not bound 
by such agrcoment.—-TAYZLOR v. SMITH, 
[1926] V. L. R. 100; 47 AL. T. 122; 
affd., {1926] V. L. R. 271.—AUS. 

sd. Commission payable out of pur- 
chase-muney — Total purchase-money 
paid into bank—Disclaimer by seller of 
interest in sum agreed to be nard tu agent. } 
—An agent for the sale of goods was 
authomsed to ask a price which would 
give him a certain amount for his own 
benefit. The buyer paid the total 
purchase price into a bank to be paid 
over to the scller, & tho latter dis- 
claimed any interest in the amount 
which he had agreed to let the agent 
have. The buyer then claimed that 
amount as his:—Held: the moncy 
belonged to the agent.~-DEVALL bv. 
(JORMAN, [1918] 3 W. W. R. 221; 42 
DL. L. R. 573.—CAN. 


88, No purchase-money paid.) 
—Where a principal incurred no con- 
tractual obligation to pay comunission 
except out of tho purchuase-muney 
as received, & no part of the purchase- 
money had been received :—Held: 
the principal was not liable.—THORN- 
DYKE-TRENHOLME REALTY CO. v. 
LYALL SHIPBUILDING Co., [1921] 3 
CANT R. 333; 59D. L. R. 490.— 


si. Commission payable out of profit 
on resale—Resale at large nominal 
proft—No part of purchase-money 
paid.J—-B. & C. through pltf. pur- 
chased certain land, agreeing to pay 
pitt. a commission of $1 per acre, 
which was to be paid, however, only 
out of a profit on a resale. B. & C. 
assumed to make a sale at a purchase 
price showing a large nominal protit, 
which purchase price was to be paid by 
crop payments. The purchasers had 
three crop failures, paid nothing on 
account of principal, interest or taxes, 
& finally abandoned the agreement of 
urchase & went out of posression of 
he land :—Held: the sale was a 
resale at a profit within the contem- 
plation of the parties, & pltf. was 
entitled to commission.—HANTON v. 
Roya. Trust Co. {1923} 3 D. L. BR. 
809; 2 W. W. R. 1046.—CAN. 


sk. Commission payable out of speci- 
fled instalment—Instalment not paid. }— 
Where it was an express stipulation 
of a contract as to commission that the 
balance of commission due was to be 
paid out of a specified instalment of the 








H. L.; affg. 8. C. sub nom. LEOPOLD WALFORD 
(LONDON) v. AFFRETEURS REUNIS SOCIETE 
ANONYME, [1918] 2 K. B. 498, C. A. 


nnotation :—As to (1) Consd. French v. Leeston Shipping 
Co. (1921), 37 T. L. R. 453. 


1790. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

-I—HowarRpD HovuLpER & PARTNERS, 

ANX IsuEs S.S. Co., No. 175la, anie. 

1798. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


purchase price payable on a specified 
date :—Held: the instalment not 
having been paid by the purchaser, 
who had abandoned the land, no 
commission was payable.—BI1LODEAU 
v. MCLEAN, [1924] 3 D. L. R. 410; 2 
wean R. 631; 34 Man. L. R. 239.— 


PART VIII. SECT. 3, SUB-SECT. 1.——G. 


1808 ix. Option to purchase. -— 
A. held an option for the sale of land, 
his remuneration to be the exccss of 
the price obtained over $29,000. 
Aftor the option had lapsed he introv- 
duced to the owner a purchaser of 
the land at $35,000 :—Held: <A. was 
not entitled to the excess over $29,000, 
but could only recover quantum 
merutt.—ACKLES wv. BEATTY (1919), 
59S. C. R. 640; 52 D. L. R. 691.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.—K. 


li. .—An agent has no 
right to remuneration uuless he suc- 
ceeds in obtaining a tenant or pur- 
chaser, as the case muy be, on the 
appointed terms, for the property 
sut in his hands for the purpose of 
Leiug sold or let. The contract 18 
revocable at the will of the principal 
at any time before the agent has 
actually procured a person ready to 
take or to purchase on the terms 
arrangod.—SMITH (JUDGE) v. RKEN- 
FREY, [1920] 22 W. A. L. R. 61.—AUS. 


1 ii. -}—Whereareul estate 
agent receives an cxeclusive Hsting of 
land it muy be revoked by the sale of 
the property by the owner, in which 
case the rea! estate agent will only be 
entitled to recover on a quantum merurt. 
—GREENWOOD & GREENWOOD v. WEL- 
FORD (1922), 70 D. L. R, 107; [1922] 
3 W. W. R. 388.—CAN. 


Di. -}—Pltf., by writing signed 
by deft. on Sept. 16, 1919, was autbo- 
rised ‘‘ from this dato until withdrawn 
by me in writing,” to olfer for sale 
land for $7,500, & deft. thereby agreed 
to pay pltf. a commission ‘‘on this 
or the selling price, should you effect 
a sale.’ Later on the same day, deft 
himself sold the property to M. for 
$7,000. On Sept. 18, pltf. obtained a 
written offer undcr seal from B. to 
buy the property for $7,500 cash, & 
the offer was accompanied ae a cheque 
for $1,000; the offer cheque 
reached deft. on Sept. 19. No notice 
in writing of the sale to M. was given 
to pitf. until Sept. 20, when deft. 
wrote advising pltf. of that sale & 
returning the B. offer & cheque :— 
Held : pitf. was entitled to recover the 
agreed payment for his services.— 
GORMAN v. YOUNG (1921), 64 D. L. R. 
51; 49 O. L. R. 162.—CAN. 


sp. Sub-agent—Appointed by person 
erpenwnd appointment as agent.}-—A co. 
which ag pert to be appointed agents 
for the Govt. of Western Australia, 




















1820. Add. Annotation :—Consd. Cramb v. Good- 


win (1919), 35 T. L. R. 314. 


1829. Add. Annotation :—As to (2) Folld. Cramb 


Vol. I.— Agency. 


1833. Add. Citations :—Affd., [1918] A. C. 239; 
87 L. J. K. B. 416; 
T. L. R. 206; 62 Sol. Jo. 290, H. L. 


Cases 1820—.1835. 


118 L. T. 126; 34 


1829a. 


v. Goodwin (1919), 35 T. L. R. 314. 


-|—Deft. engaged plitf. as a 
commercial traveller on a salary & commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the 
ground allotted to pltf., it being stipulated 
that pltf. was to have the commission on all 
accounts that he opened, including all repeat 
orders, whether they were actually handed 
to pltf. or posted direct to deft. :—Held: the 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements.—CRrRAMB 
v. GOODWIN (1919), 35 T. LL. R. 477; 68 
Sol. Jo. 496, C. A. 








1832. Add. Annotation :-—Folld. Schostall v. John- 


| 1835. Add. Annotations :—-Refd. 


Add. Annotations :—Refd. Ertel Bieber v. 
Rio Tinto Co., [1918] A. C. 260; Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331; Fried Krupp Akt. v. 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304; Rodriguez v. Speyer, [1919] A. O. 59. 
Mentd. Re Munster, [1920] 1 Ch. 268; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
are ee Re Rush, Warre v. Rush, [1923] 
1 ‘h. 6. 


1834. Add. Annotation :—Distd. Schostall v. John- 


son (1919), 36 T. L. RR. 75. 


Anderson v. 
Daniel, [1924] 1 K. B. 1838. Mentd. Cornelius 
v. Phillips, [1918] A. C. 199; Kensington & 
Knightsbridge Llectric Lighting Co. v. 
Notting Hill Electric Lighting Co. (1918), 
87 L. J. K. B.565; Re Mahmond & Ispahani, 


son (1919), 36 T. L. R. 75. 


agreed to employ W. as sub-ugent. 
The co. failed to secare the appoint- 
ment & terminated W.’s employment : 
—Held: the co. warranted that they 
would be appointed govt agents, 
they were liable to W.—OOKERRY & 
Co., LTp v. WATSON (1918), 25C. lL. BR, 
431.—AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
L. (a). 


1818 i. Insurance ageni—Commuia- 
sion on premiums paid after termination 
of agency.}—In the absence of » definite 
agreement to that effect, an agent of 
an insurance co., who has secured 
policy-holders for the co, & whose 
duties as agent do not cease with the 
first introduction of the customer, 
has no right to commission on subse- 
quent premiums paid in by such policy- 
holders, after he ceased to be agent.— 
YMprRe or INDIA Lirn ASSURANCE 
Co., BOMBAY vo. NANU AYYAR (1920), 
I. L. R. 44 Mad. 170.—IND. 


1818 ii. ——.J—The question 
whether an insurance agent, who is 
compensated by commissions on re- 
newal premiums, I» entitled to com- 
missions on such premuums paid after 
the termination of his agency, dependr 
to a great extent on the language of his 
contract with his employer. If such 
contract contains no provisions on the 
subject & the agency is terminated 
without his fault, the agent is entitled 
to commissions on renewal prem2ums 
paid thereafter ; if, however, tho agent 
voluntarily resigns his agency, or is 
discharged for good cause, the rule 
seems to be otherwise.~-BKERRY v. CON- 
FEDERATION Liftk ASSOON. (Can.), 
{1927) 3 D. L. R. 945.—CAN. 








ui. Commission on sales made 
befure termination of ayency— Deliveries 
& payments made after termination. }— 
Under an agrecment pitt. was appointed 
dofts.’ sole & exclusive salesman for 
the sale of coal, at a commission ‘* ou 
the gross amount of all sales made by ”’ 
defts. ‘‘ under this agreement ’’ :— 
Held: pltf. was entitled to com- 
mission upon sales contracted before 
termination of the agreement, but in 
respect of which deliveries of coal 
were made & paid for after it.— 
WILSON v. ATLAS CoAaL Co., Lrp., 
{192332 W W.R 890.—CAN. 


sg. Agent to obtain nermit to sell beer 
in certain area—Entitled to commission 
on subsequent sales in area.|}—JOHNSON 
v. MEDICINE Hat BREWING Co., LTD., 
(1927) 2D. L. R. 231; %([1927) l 
ae . R. 486; 22 Alta. L. R. 476.— 


| 11921] 2 K. B. 716. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (a). 


st. Land agent—Land Agents Act, 
1912.J—A person who. not being 
licensed as a land agent, obtains an ap- 
pointment from a vendor to act as such 
is guilty of an offence unders. 14 of the 
above Act, & cannot maintain an action 
against his principal for comutnission ; 
& the defect is not cured either by the 
expiry of the period of limitation or 
by the fact that the agent has obtained 
a licence before performing the ser- 
Vices 1u respect of which the com- 
mission is claimed.—NTrisoN_ vy 
CrossBy, [1919] N. Z. L. R. 369.—N.Z, 

5a. —~—.]—Land Agents Act, 
1912, 3. 13 (a), ought to be construed 
as mcaning that the land agent must 
possess 2 Licence at the time the work 
in done, & the fact that after the work 
is done the land agent fails to take out 
a further licence does not destroy a 
right to bring an action for com- 
mission, where the cause of action arose 
at the time the agent was in possession 
of a licence.—JOHNSroNE v. GOODSON, 
(t920J N. ZL IR 883.—N.Z. 

xi. —— Real Hstate Agents Licens- 
ing Act. |j—PItt., a storc-kceeper, brought 
ubout the sale of deft.» land tu another 
person. In an action for conmission : 
—ITeld: 3. 21 of the above Act did 
not apply to individual) transactions.— 
GOODALL v. Coustns, [1923] 3 D. L. R. 
718: 32 B.C. BR 440.—CAN. 


xii. —— Licence obtained before 
completion of sale.}—Ageut entitled to 
commission.—CUDWORTH wv. Kppy, 
[1927] 1 W. W. JR. 583; 37 B.C. R. 
40(7.—CAN. 

xiii. — - Unlicenced employee.) 

Pitt, a real egtate agent, sued for a 
comimussion on a sale, which = had 
resulted from the introduction of tho 
buyer to the seller by pltf.’s employee, 
who was found to be the officicnt cause 
of the sale, although deft. completed 
it through agent. Pitt. had been 
duly licenced under wbove Act, at & 
from the time of the listing; his 
employee, however, was not licenced 
under above Act when he introduced 
the buyer & conducted the negotia- 
tions although he obtamed his licence 
before the sale was made :—Held: 
under above Act his employce’s lack 
of a licence while he was doing the work 
rendcred the work illegal & prevented 
pitf. from recovering the coinmission.-— 
ANDEHSON v. LAKH (B. C.), (1928) 
4D. L. R. 220; [1928] 3 W. W. R. 
136.—CAN. 


PART VIII. bans 3, SUB-SECT. 1.— 











sb. Member of Parliament effecting 


67 


sale—Sale to Government. J—Pltts., land 
agents, were employed by deft. to 
bring about a sale of deft..’s property 
to the Govt. of Victoria. Services 
were to be rendered by D., a mem- 
ber of the Parliament of Victoria, 
who was employed by pltfs. aus their 
representative on the terms that he 
should receive a share of their com- 
mission on the sale. D.’s services 
wore un effective cause of the sule. 
In an action by pltfs. avainst deft. to 


recover commission | on the sale :— 
Held: the transaction wo» contrary 
to public policy, & pltfs.’ action 


failed.— HORNE v. BARBER (1920), 27 
C. L. R. 493.—-AUS. 


sc. Consent of Government 
necessary. }—A member of the Dominion 
Parliainent brought about, w sale, 1t 
boing his duty under agreement with 
the vendor to use his influence with 
the minister in charge to secure the 
Govt.’s consent which was necessary 
to complete the sale :— Held he 
was not entitled to a commission 
for his services, the agreement being 
void on the ground of public policy.— 
CLEMENTS v. COUGHLAN 1924), 34 
B. C. lt. 401.—CAN. 


sd. Sale under Discharged Soldiers 
Settlement Act, 31919 (No. 3039)— 
Member of advisory committee agent of 
vendor }-——A land agent, who was also 
a member of an advisory committee, 
constituted unders. 35 of the above Act, 
to the Lands Purchase & Management 
Board, entered into a contract with the 
owner for effecting the sale to the board 
of certain land, as to which the com- 
mittee had certain powers & duties 
to advise the board. The contract 
did not. refer to the use by the agent of 
any intluence as a member of the 
committee in effectuating the sule; 
the agent took no part in the discus- 
sion by the committee of the report. 
of a sub-committee as to the expedi- 
oncy of the purchase by the board of 
such land, & acted throughout bond 
fide & without concealment of the fact 
of his agency, & he was not at any 
time a member of any valuation 
sub-committee :—Held: the contract 
was void as being against public 
policy, & the agent’s claim for com- 
mission failed.—Woop  v. LITTLE, 
[1922] V. L. R. 11.—AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (c). 


se. Agent returning denosit to pur- 
chuser.|—Resps. were employed as 
agents to sell property belonging to 
applt. Thoy found a purchaser but 
applt. failed to complete the sale on the 
day fixed, & resps., on the application 


Cases 1848a—1872a. 


1848a. 


1852a. 





-|—PItf. was employed by deft., a 
music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to 
deft. their willingness to buy the lease for 


£2,500, but deft., believing that the landlords | 


would not consent to the carrying on of a 
tailoring business, 


tailoring co. who wanted to purchase the 


lease, received an assurance from the Jand- ' 


lords that they would consent to a tailoring 
business, & he, by conccaling this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business. In an action for 
commission for finding a purchaser :—Held : 
as pltf. had taken advantage of the false 
position to persuade deft. to agree to take a 
lower price than deft. could have got else- 
where, the action failed.—lIEATH v. PARKIN- 
SON (1926), 136 L. T. 128; 42 T. L. R. 698 ; 
70 Sol. Jo. 798. 


1849. Add. Annotation :—-Mentd. Re Morris, May- 


hew v. Halton, [1921] 1 Ch. 172. 


1852. Add. Annotation :—Consd. Rhodes v. Mac- 


alister (1923), 29 Com. Cas. 19. 

.]—Pltfs., a firm of mining engineers, 
were employed by defts. to negotiate the 
purchase of mining properties. Defts. were 
willing to give £9,000 for the properties, & 





did not approach the: 
landlords. Pltf., however, having found a | 
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agreed with pltfs. that if they made a bargain 
for less than £9,000, the difference between 
the £9,000 & the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale :—Held: pltfs. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from detts. 
—RHODES v. MACALISTER (1923), 29 Com. 
Cas. 19, C. A. 


1862. Add. Annotation :—Apld. Adams v. Morgan, 


[1923] 2 K. B. 234. 


1872a. Promise to indemnify vendor of business to 


company—Vendor retained as agent for 
limited period—Assessment of vendor to 
; on profits made within period.]— 
PItf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was thet o> fram Naa 21 
1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pltf. should account & be 
entitled to be indemnified accordingly. For 
his services until the date of completion pit. 
was to be paid a fixed sum monthly. Pitf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 
1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
—Held: pltf., as agent of defts., was entitled 


of purchaser, paid him back the deposit 
without communicating with applt. :— 
Held: resps. had been guilty of a 
wilful breach of the duty which, 
under Land Agents Act, 1912, 8. 8. 
they owed to applt., ®@& such breach 
deprived them of thoir right to recover 
any commission at all —BUCHANAN 
von [1920] N. 4 L. R. 889.— 


sf, Failuretomake binding contract J— 
Where pltfs., acting as brokers, tailed 
to make a contract. binding on both 
parties :—Held: thoy were not en- 
titled to commission.—PATERSON  v. 
eo [1921] N. Z L. i. 869.— 


1841 iva. —-- -——.]—-MACK 0. 
Mobi 11925) 2 D. L. RN. 1201.— 
CAN. 

1841 vi. Secret agreement ta pool 





coinmissvons.J—On a proposed ex- 
change of properties, if the agents, 
unknown to either of the principals, 
agree to pool their respective com- 
missions & to divide equally, 50 that 
under such pooling agreement one 
agent roceives more than the com- 
mission payable by his principal, that 
agent cannot recover any commissiou 
from his principal, as such an agree- 
ment gave him an interest adverse 
to the interest of his principal.—DALy 
PS [1921] 2 W. W. RR. 192.— 


1841 vii. ---—— Agent acting for both 
~~. ules of eal Estate Exchange.) 
—Where the ownor of property listed 
witb oa real estate ugent for salo ecx- 
__ .,. the property with the aasist- 
ance of the agent for otner property 
listed, to the knowledge of the owner, 
with the ugent for exchange, but had 
not agreed to pay him a commission 
an the exchange & had not been in- 
formed by him that ho still intended to 
act as her agent & to charge her a 
commission :—Held - (1) she was not 
liable for conunission ; (2) a rule of a 
eal Mstute Exchange to which the 
wzont belonged, that an agent who 
acted for both parties in an exchange 
could collect from cach one-halt the 


usual commission on a sale, did not 
legally entitle the agent to recover 
such half from  her.--HACKNrEY 
Lynn, [1925] 4 D. Tu. R. 8613 (1925) 
3 W. W. R. 614.—CAN. 

1841 viii. -}—If a vendor 
with full knowledge of the facts ugrees 
to pay commission to a purchascer’s 
agent, he will be bound by his contract, 
but the onus is on the agent to show 
clearly that the vendor knew that he 
was acting in a dual capacity * 
assented to that state of affuirs.— 








MoIitek v. Foraurt (1927), 27 S. RR. 
N.S. W. 69; 44 N. 8. W. W. IN. 42.-— 
AUS. 

1850 iiia. —— Fraudulent repre- 





sentations inducing listung.J]—Agent not. 
entitled to commission.—SLETro 

ADAMS, [1927] 1 D. I. R. 5473 [1927] 
ee W.R. 12; 22 Alta. L. R. 333.-— 


1850 vii. ——- Ayent to acll acting 
for other principals—Breach of con- 
tract.)—A contract, entered into 1n 
Feb. 1914, between a firm & a con- 
mission agent, whereby the latter was 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, con- 
tained a clause prohibiting the ugent 
from selling such goods supplied by 
others than his principals. From 
July 10, 1916, onwards the agent regu- 
larly sold goods of that class on behalf 
of another firm, & he also bought 
sold such goods on his own account :— 
Held: the agent was not entitied to an 
accounting for the period subsequent 
to July 10, 1916, as he was then in 
material breach of his contract, but 
he was ontitled to an accounting for 
the period prior to that date during 
which he had duly obtempered the 
contract.—-GRAHAM & Co. v. UNITED 
TURKEY RED., ETO. Co., LTb., [1922] 
S.C. 533; 59 Se. L. R. 420.—SCOT. 


1852 vii. .)—Where an agent 
acts Lp Oren & unfaithfully in the 
perforinance of his duties towards his 
principal, he forfcits any remuncration 
or commission to which he would 





' otherwise have been entitled if his 


unfaithful conduct is 
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unpropor or 


connected with the duty he had to 
perform. The mere fact of an agent 
receiving & rotaining au secret profit 
or commission arising out of & in 
connection with the performance of 
his duty constitutes unfaithfulness & 
dishonesty, & disentitles him to any 
remuneration or commission.—LEVIN 
v. Levy, [1917] T. P. D. 702.—S,. AF, 


PART VIII. SECT. 8, SUB-SECT. 1.— 
M. (d). 


&). Agent selling at less than listed 
price.J—An agent for the sale of goods 
is not entitled to a commission for in 
troducing a purchaser where the goods 
are sold at a reduction from the listed 
prico greater than the commission, 
& the agency contract provides that 
if any goods are sold for less than the 
current price lst by the agent, the 
acceptance of such sale shall not 
entitle the agent to the commissions 
set forth, but such reduction in price 
shall be deducted from the agent’s 
comnmission.—LAwWw & MACLEAN  », 
SAWY FB MASSEY Co., (1918) 1 W. W. R. 
727; 13 Alta. L. R. 126; 38 D.L. R. 
333.—CAN. 

sk. No commission on land not sold. } 
—Deft.’s land having been listed with 
pitr., an estate agent, the latter claimed 
commission on the proceeds of a subse- 
quent sale, but fuiled to show that he 
brought about a sale of deft.’s land, 
or that deft. made a sale thereof to a 
person introduced to him by pltf. :— 
Held: pitf. had not shown the per- 
formance of any services which 
entitled him to commussion.— DUNN 
ie (1922), 66 D. L. R. 713.— 


sl. No comnission on goods ‘‘ taken 
back.”*}—Held : goods ‘* taken back ™ 
included goods ‘ repossessed ” on 
default.——Cow1EzE v. SAWYER-MASSEY 
Co. (1916), 34 W. L. BR. 274; 10 
W. W. It. 254.—CAN. 


sm. Sale of homestead—Necessity 
for wife’s consent.)—SEMPLE v. SHARP, 
(1927]1 W.W.hR. 965; 21 Sask. Lh. 1. 
435.—CAN. 


to be indemnified by them in respect of tho 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax.—ADAMS v. MorGan & Co., 
[1924] 1 K. B. 751; 93 L. J. K. B. 382; 130 
: - 792: 40 T. L. R. 70; 6S Sol. Jo. 348, 

1875. Add. Annotations :—Consd. Weddle, Beck v. 
Hackett, [1929] 1 K. B. 321. Mentd. Flles- 
mere v. Wallace, [1929] 2 Ch. 1. 

1878. Add. Annotation :—As to (2) Refd. Weld- 
Blundell v. Stephens, [1919] 1. K. B 520. 

1886. Add. Annotation :—Refd. Adams v. Morgan, 
[1923] 2 K. B. 234; Britannia Hygienic 
Laundry Co. v. Thornycroft (1925), 94 
L. J. K. B. 858. 

1908. Add. Annotation :—Mentd. Weld-Blundell 
v. Stephens, [1920] A. C. 956. 


1941. Add. Annotation :—Refd. Christoforides v. 
Terry, [1924] A. C. 566. 


1944, Add. Annotations :—Distd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592. Consd. Warren v. Agdeshman 
(1922), 38 T. L. R. 588. Refd. Ae Windsor 
Saas Coal Co. (1901), Ltd. (1928), 140 1. T. 

1945. Add. Annotations :—Apld. French v. Leeston 
Shipping Co. (1921), 37 T. L. R. 453. Refd. 
Reigate v. Union Manufacturing Co. (Rams- 
bottom), [1918] 1 K. B. 592. 

1946. Add. Annotations :—As to (2) Consd. Warren 
v. Agdeshman (1922), 38 T. L. R. 588. 
Refd. Turpin v. Victoria Palace, [1918]2 K. B. 
539. Generally, Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592; Re Rubel Bronze & Metal Co. & 
Vos, [1918] 1 Ik. B. 815: Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 
Mentd. Blackburn Bobhin Co. v. Allen, [1918] 
2 K. B. 467; Re Comptoir Commercial 
Anversois & Power, [1920] 1 K. B. 868; 
Sweet v. Williams (1922), 128 L. T. 379. 

1947. Add. Annotation :—Refd. Warren v. Agdesh- 
man (1922), 38 T. L. ht. 588. 


1947a. |—By a contract in writing deft. 

PART VIII. maar hers SUB-SECT. 2.— 
- (a). 

1873 i. In gqeneral.J—Where an act 





o> W. W. RR. 127; 


ae 


| 
| 
| 
| 


4 


| 


13 Sask. L. Lt. 30.—CAN. 
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appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pltf{fs. were to 
be paid a commission at the rate of 22 per 
cent. on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
instrumentality of pltfs. or not, & deft. 
agreed with pltfs. that he would keep them 
fully supplied with samples, & would cxecute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft. broke these 
undertakings & then wrote to pltfs. cancelling 
the agreement :—Held: as it was a necessary 
implication from the terms of the contract 
that pltfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on commission 
for a term of years does not carry with it the 
necessary implication that the business shall 
be carried on for that term, yet, as deft. had 
undertaken certain obligations to facilitate 
the earning of the commission & had broken 
his undertakings, he could not, by a pur- 
ported cancellation of the contract, limit his 
ability for damages to the period prior to 
such purported cancellation.—WARREN & 
Oo. v. AGDESHMAN (102%), 38 T. Ll. Wt. 588. 


1949. Add. Annotation :—Mentd. Reigate ». Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
Kk. B. 592. 

1950. Add. Annotalion :—As to (2) Refd. Payzu v. 
Saunders, [1919] 2 Ik. B. 58]. 


1951a. j—By an agreement made between 
pltf. & a limited co., which carricd on business 
in Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India, & the Colonies for the sale 





refusal to reimburse them declined 
to hand the goods over to pltf.:— 
Held: defts. in railing the goods 


563 D. L. R. 375 ; 


is innocently done under the express 
direction of another, which occasions 
an injury to the rights of a third party, 
the principal must indemnify the 
innocent agent.—VICTORIA SCHOOL 
TRUSTEES v. MUIRHEAD & MANN 
(1895), 4 B. C. li. 148.—CAN. 


bi. Loss throuyh delay in 
delwery.J—-E. & Co., commission 
agents, entered into a contract with 
defts. under which they undertook to 
purchase & ship goods “‘ on account & 
risk ’’ of dofts., & EK. & Co. chipped the 
goods under a c.i.f. contract on board 
w German ship. Owing to the out- 
break of war during transit the goods 
did not arrive at their destination 
until long after due time. On defts.’ 
refusal to accept the goods they were 
sold :—Held: KE. & Co. were ontitled 
to recover damages for breach of con- 
tract.—MEREDTIH v. ABDULLA (SANMTB) 
(1918), 1. L. Rk. 41 Mad. 1060.—IND. 

sn. Broker buying wheat to mect de- 
liveries. ——Brokers were instructed by 
their principa] to sell wheat for future 
delivery :—#Held : when tho principal 
could not deliver the wheat he 
instructed the brokers to buy the wheat 
necessary to cover his contracts, which 
they did, & he must repay to them 
the amount feo expended — CANADIAN 
GRAIN Co., LTp. v. NicHOL, [1920] 





with knowledge of wlegality of transac- 
tions—Broker not entitled to recover 
balance due from customer.|—TOPrrkrRr 
GRAIN Co. v. MANTZzZ (Alta.), [1926] 2 
D. L. RK. 712; [1926] 2 W. W. R. 140. 


ae 
e 


PART VIII. oe 4 


1905 ii. —— —— —~---.]—-.JONEN Vv. 
BuRGESS (1914), 43 N. B. RK. 126.— 
CAN. 


SUB-SECT. 2.— 


sp. Forwarding agent acting in ac- 
cordance with ordinary duty.J—Defts., 
sor arcing agents in Durban, who 
acted as the agents of pltf.in clearing 
& forwarding goods consigned to him 
from India, on Oct. 21, received a letter 
from a firm in India informing them 
that they had shipped a consignment 
of goods on behalf of plitf., The goods 
arrived on Oct. 20, & on Oct. 22 defts. 
cleared & trucked the goods to Johan- 
nesburg & sent pltf. a consignment 
note which he received on Oct. 26. 
Immediately on receipt of the note 
pltf. telegraphed to defts. instructing 
them to keep the goods for sale in 
Durban. Defts. on the instructions 
of pltf. had the trucks stopped & 
returned to Durban. Defts. in order 
to obtain delivery of the goods paid 
the railway charges & upon pitf.’s 
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without awaiting special instructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
& in the absence of special instructions 
to the contrary defts. were Justified 
in so railing the goods.—PATEL v. 
re & Co, [1925] App. D. 506.— 


PART VIII. siete e SUB-SECT. 2.— 
- (6), 


sq. Contract for delwery of grain— 
Actual delivery necessary—Duty of 
broker to prove contract not wzlegal.)|—- 
HANSEN 0, LECHTZIER, [1925] 4 D. L. R. 
lous —CAN. 


PART VIII. st 2 SUB-SECT. 2.— 
- (a). 

sr. Agent assuming liability to third 
party.J—Where a supcrintendent of 
road construction for a municipality 
ordered supplies on its behalf, & which 
were charged to it :-—Z/eld : as he was not 
logally hable ou the accounts he had no 
cause of action against the muni- 
eipality in respect therco{ whether for 
payment or indemnity, although he 
had paid one of the accounts & judg- 
ment had been obtained against him 
far another.—DICKINHON RURAL 
MUNICIPALITY OF SrONEHAGUE, [1920] 
1 W. W. R. 235: 50 D. L. HR. 383, 
13 Sask. l. R. 1.—CAN. 


Cases 195la—2002. 


of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months’ notice on cither side. The agent. 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upon approving 
or rejecting the same were to inform the 
agent thereof & who were to carry out such 
orders as were accepted without undue delay ; 
& the agent was not definitely to accept orders 
for the co., but only subject to confirmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. A few months after- 
wards the co. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. Pitf. tried to do so, but failed. 
The co. then asked pltf. to give up the agency 
for the Manchester district, telling him’that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
through pltf. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years :—Held: the agree- 
ment was to cmploy pltf. as agent for the 
seven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business ; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach.—RRIGATE v. UNION MANUFAC- 
TURING Co. (RAMSBOTTOM), [1918] 1 K. B. 


however, 


obtained sufficient goods 
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592; 87 L. J. K. B. 724; 118 L. T. 479, 
C.A 


Annotations :-—Refd. Thomas v. Todd. [1926] 2 K. B. 511; 
Livock v. Pearson (1928), $3 Com. Cas, 188. 


1952. Add. Annotation :— Refd. Warren v. Agdesh- 
man (1922), 38 T. L. R. 588. 

1953. Add. Annotations :—Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 


1957. Add. Annotations :—Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 

1961. Add. Annotations :—Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. T. 267. Mentd. 
Moriarty v. Regent’s Garage Co., [1921] | 
K. B. 423. 

1968. Add. Annotation :—Gencrally, Mentd. [te 
Rubel Bronze & Metal Co. & Vos, [1918] 1 
K. B. 315. 

1974. Add. Annotations :—As to (1) Consd. Mor- 
timer v. Beckett, [1920] 1 Oh. 571. As fo (2) 
Apld. Mortimer v. Beckett, [1920] 1 Ch. 571. 

1979. Add. Annotation :—Mentd. Hamilton v. 
Caldwell (1919), 88 L. J. P. C. 1738. 

1980. Add. Annotation :—As to (2) Consd. Martin 
v. Stout, [1925] A. C. 359. 


1999. Add. Annotation :—Generally, Mentd. Low- 
ther v. Uarris, [1927] 1 K. B. 393. 

2005. Add. Annotation :—-As to (2) Refd. Wright- 
son v. McArthur & Hutchisons, [1921] 2 
K. B. 807. 

2025. Add. Annotations :—Refd. Lloyds Bank »v. 
Chartered Bank of India, Australia & China, 
1929] 1 KK. B. 40. Mentd. Lowther vw. 
Harris, [1927] 1 KK. B. 393. 

2029. Add. Annotation :—Refd. Re Gunsbourg, 
Ex p. Trustee (1920), 89 L. J. K. B. 725. 
2056. Add. Annotalion :—Refd. Booth S.S. Co. v. 
Cargo Fleet Iron Co. (1916), 13 Asp. M. LL. C. 

451. 

2092. Add. Annotation :—Generally, Mentd. Re 
Eyre-Williams, Williams v. Williams, [1923] 
2 Ch. 533. 








the subsistence of an agreement which 
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1959 ii. For this number read 
** 41967 i.”’ 
1967 ii. —-—,}--In a five years’ 





agrecinent between a selling agent & 
a firm of morchants it was provided 
that, if at the ond of the first three 
years tho agent had not realised a 
certain turnover, the merchants should 
be cntitled to torminate the agree- 
ment. The agreomecnt further pro- 
vided that the merchants undertook 
to supply goods to the agent, who was 
bound to buy exclusively from them. 
At the ond of the three years the value 
of the goods sold & delivered by the 
agent failed to reach the stipulated 
turnover, & the merchants terminated 
the agreement. The value of the sales 
effected by the agent had im _ fact 
materially exceeded the stipulated 
figure, but the value of the goods 
actually delivered by him fell short of 
it, owing to the failure of the mer- 
chants to supply him with the full 
amount of goods ordered by him. 
The merchants, who were not manu- 
facturers, were dependent on delivery 
to themselves by the manufacturers, &, 
owing to war conditions, they were 
themselves unable to obtain the full 
supplics they required. They had, 


to have implemented the agent’s 
orders, but: they preferred to distribute 
these goods ratably among all their 
agents & customers, the agent in ques- 
tion receiving his full share. In an 
action by the agent against the mer- 
chants concluding for dumages for 
unjustifiable termination of the agree- 
ment :—fHeld ; defts. were not entitled 
Lo terminate the agreement.—DOWLING 
v. METHVEN, Sons & Co, Lrp.. [1921] 
S.C. 948; 59 Se. L. R. 7.—SCOT 


1978 iii. .-Pitf. & defts., 
au English business house, entered into 
an agreement by correspondence by 
which plitf. was to be the elegee agent 
of defts.’ goods in British Columbia. 
In the letter from defts. setting out. 
the proposed terms of agreement were 
the words, ‘‘ this offer to be firm for 
one year.’’ Defts. broke the agency 
agreement during the first year :— 
Held: pltf. was ontitled to damages 
on the basis of loss of profits on two 
years’ contract, as being reasonable in 
all the circumstances.—MACDONALD v. 
oan LTp., [1919}1 W. W. R 293.— 


1978 iv. —— -}—In 1911 resps. 
agreed to employ applts. as under- 
brokers for the business of a co. during 











they themselves had as brokers to the 
co.; the latter agreement was for 
five years. In Aug. 1912, resps. 
wrongfully determined the agreement 
with applts. On Dec. 2, 1912. respe., 
bond fide & not as a means of limiting 
the damages, made a new agreement 
with the co., the terms of which were 
inconsistent with, & thus put an end to, 
the original agreement between resps. 
& the co. In Jan. 1913, applte. sued 
resps. for damages: — Held: the 
damages recoverable were limited to 
the amount which applts. would have 
curned as under-brokers down to 
Dec. 2, 1912.—LACHMANDAS, KUHAN- 
DRLWAL 0. RAGHUMULL (1919), L. R. 
oa App. 314; 24C. W.N. 577.— 


PART VIII. SECT, 4, SUB-SECT. 2. 


st. Liability of principalstoindemnify 
agent—Release of co-principal.}—The 
release of one co-principal does not 
release another co-principal from his 
obligation to éxonerate contribute 
to the extent to which he would have 
been ultimately liable bad the one 
co-principal not been released.— 
MALOWANY v. PASEMKO, [1919] 1 
W. W. R. 553.—CAN. 


Part I1X.—Relations between 


2094, Add. Annotation :—Mentd. Banque Belge 
Pour L’Ktranger v. Hambrouck, [1921] 1 
K. B. 321. 

2095. Add. Annotation :—Mentd. Banque Belge 


Pour L’Etranger v. Hambrouck, [1921] 1 
K. B. 321. oe 


2096. Add. Annotation :—Refd. Banque Belge 
tgs ta as v. Hambrouck, [1921] 1 


2098. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


2106. Add. Annotations :—Refd. Re Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189 ; Banque Belge Pour L’Ktranger v. 
Hambrouck, [1921] 1 K. B. 321; Re Wait, 
[1927] 1 Ch. 606. 


2109. Add. Annotation :—As to (1) Refd. Under- 


wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924}1 K. B. 775. 


2113. Add. Annotation :—-Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


2118. Add. Annotation :—Refd. Muller (London) 
v. Lethem, Same v. I. R. Comrs., [1927] 1 
K. B. 780. 


2120. Add. Annotation :—Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 


2125a. Action for specific performance—Effect of 
non-disclosure of principal.J}—Pltf. procured 
C. to enter into an agreement to purchase 
Jand from defts. C. never disclosed to defts, 
that he was acting as the agent of pltf. 
Subsequently C. explained to defts. that he 
was acting as agent for pltf., & at his request 
the agreement was cancelled. In an action 
for specific performance :—Held: the agree- 
ment not being one in which any personal 
qualification by C. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation.—DyYSTER v. RANDALL & 
Sons, [1926] Ch. 9382; 95 L. J. Ch. 504; 135 


PART IX. SECT. 2, SUB-SECT. 1. 


bi. Goods sold—Knowledye of GAN 
purchascr.|—-M. left two hundred & . 
titty cattle with B.,a cattle dealer. Ho 
gave B. written authority tosel] Pa 


LTp 





2120 viii. 





» 0. DOMINION 
C. B. R. 379 ; [1923]3 W. W. 


PART IX. SECT. 3, SUB-SECT. 1.—A. 
1-J., 


Vol. L—Agency. Cases 2094—2130a. 


Principal and Third Parties. 


L. T. 596 ; 70 Sol. Jo. 797; [1926] B. & C. R. 
118, C. A. 


| 2126. —— Sold by agent—Effect of mfisrepre- 


sentation as to being principal.}|—-G., em- 
ployed as a traveller by a firm of builders. 
owed deft £17 for goods sold. He asked 
deft. to buy timber from him, telling him 
that he had left the employment of the 
builders & had set up as a timber merchant 
on his own account, & deft. agreed to order 
timber from him on the terms that G.’s debt 
of £17 should be set off against the price. 
G. had not set up in business on his own 
account, but was employed by plitf. as an 
agent for sale on commission. Timber was 
delivered to deft. with invoices & letters 
bearing the name, address, & description of 
pitf., which G. told deft. were his own trade 
name, address, & description. Plitf. brought 
an action in the county ct. for the price of 
the timber, & the county ct. judge found that 
deft. honestly believed that the name, 
address, & description on the invoices & 
Ietters were those of G.. but that deft. was 
put upon inquiry by the invoices & letters, 
& had notice that G. was not selling as a 
principal but only as an agent for pitf., & he 
gave judgment for pitf. for the price of the 
timber :—Held : deft. had no more than 
constructive notice that pltf. was the principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft. had made no contract with pltf., & was 
entitled to judgment.—GREER v. DOWNS 
Suppy Co., [1927] 2 K. B.28; 96 L. J. K. B. 
534; 137 L. T. 174, C. A. 


2130a. Sub-underwriting agreement.]— 
Pit£., at the suggestion of M., who was a 
director of E. co. in Nov. 1927, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 
then been started, but its object was to acquire 
& carry on as going concerns eight greyhound 
racecourses. An underwriting agreement was 
entered into by trustees for deft. co. & B. co, 


. building contract ’? & the 
contract *’ each expressly stated that 
a copy of the other was attached to & 
made a part of it. By the ‘“ buildin 
contract ** deft. covenanted to buil 
the vessels according to the terms of 








BANK (1923), 4 ** vessel 


X. 257 .— 


as agent of 


eight, & B. was to graze the rest. — 
sold one hundred cattle to C., purporting 
to act as M.’s agent, showing the 
written authority & alleging further 
oral authority. At B.’srequestC. made 
a cheque for the purchase price payuble 
C. bought in good faith & 
for value. M. repudiated the sale & 
sucd to vindicate the cattle sold with- 
out authority :—Held: the written 
authority & the request for personal 
payment should have put the pur- 
chaser upon inquiry.—-MULLER 0». 
a (1923), 44 N. L. R. 69.— 
21061. Agent holding principal’s 
funds—M Stee pat tnto agent's banking 
account— Ag in fiduciary character. | 
~Money received by a commission 
agent from sales of his customers’ 
property, is, after deduction therefrom 
of the agent’s commission & expenses, 
money held by him in a fiduciary 
capacity, & if it is mixed by the agent 
with own money in his general 
banking account & he becomes bEpt., 
the money can be followed if it is 
atill traceable-—SartTER & ARNOLD, 


pltf., advanced sums to deft. in con- 
sideration of deft.’s going to work on 
& sugar estate, on behalf of K., who 
supplied monvy for the advance, to 
whom J. had to account, & to whom 
J, stated that he had accounted. Deft. 
stated that J. had recruited him to 
work for some person whose name was 
not given. Deft. contended in an 
action for refund of the advance that 
pltf. could not sue without cession of 
action from K. :—dfeld: pltf. had a 
right of action against deft.—GADLELAa 
MS ReuNnsor, [1921] E. D. L. 151.— 


sa. Action for money paid under con- 
tract.|—Pltf., desiring to have ten 
vessels constructed in Canada, entered 
into a preliminary agreement with A., 
whereby A. was to enter into contracts 
with three builders for the _ con- 
struction of the vessels, called *‘ build- 
ing contracts,’’ & at the same time into 
contracts with pitf., called the ‘‘ vessel 
contracts ’’ providing for the payment 
for vessels, the nature of their con- 
struction & due delivery thereof. The 


a 


the ‘* vessel] contract,’’ & this contract 
was expressed to be made with pltf. 
as well as with A., & deft. also con- 
firmed provisions of the ‘* vessel 
contract *’ for payment of the instal- 
ments of the purchase price to A. & 
appointed A. his agent to receive 
payments. Upon the signing of the 
contracts a first payment made by 
Itf. to A. was distributed by A. 
etween the three ‘* builders,’’ who 
proceeded with the construction of the 
vessels. Upon pltf.’s failure to make 
the next deposit as provided for in the 
‘* vorsel ’’ contract, deft. gave notice 
terminating the contract. Pltf. hav- 
ing brought action for repayment by 
deft. of money paid on account of the 
vessels, less such expenses as deft. had 
incurred by virtue of the contract :— 
Held: pitf. had no right of action.— 
VAN HEMELRYCK op. NEW WESTMINSTER 
CONSTRUCTION & ENGINEKRING Co., 
VaN HEMELRYCK v. NORTHERN CON- 
STRUCTION Co., VAN HEMELRYCK 0. 
PacIFIc CONSTRUCTION Co. (1920), 29 
B.C. R. 39; 55 D. L. R. 589.—CAN. 


Cases 2130a—2147a. 


& a draft prospectus was prepared therein 
referred to. On the following day M. & O. 
offered to sub underwrite 12,000 shares, & 
sent a cheque for £600 to B. co., which was 
accepted by them on Dec. 8. On Dec. 12, 
the co. was incorporated, the underwriting 
agreement ratified, & a similar prospectus 
signed by the directors, which, on Dec. 19, 
was issucd to the public. The response not 
being sufficient, the balance of shares was 
issued to the underwriters or sub-under- 
writers. One of such allotments was for 
8,160 to M. & O. as sub-underwriters. <A 
number of sub-underwriters had repudiated 
their agrcements on Dec. 16, but this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,160 were renounced in favour of pltf. The 
consequence of the failure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
fifths of the estimatcd profits, could not be 
acquired. In these circumstances, this action 
was brought for rescission on the ground of 
material misrepresentations in the prospectus. 
Defts. denied these, & claimed for the balance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, he could not) recover :— 
Held: pltf. could not establish his case on the 
basis of principal & agent, as in such a case 
as this an undisclosed principal could not be 
substituted for the persons contracting ; all 
the rights of the agents under the contract 
with the co. did not pass to pltf. by virtuc 
of the agents’ renunciation & nomination of 
pltf., & though there was a contract between 
pltf. & the co. it wasmnot a contract based on 
the prospectus.—COLLINS v. ASSOCIATED 
GREYHOUNDS RACECOURSES, LTD. (1929), 
141 L. T. 529; 45 T. L. R. 519. 


2139a. Agent acting in his own interest.]—Where 


an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 
known to the other party to the contract, the 
principal cannot, if the other party has acted 
bond fide, repudiate liability on the contract 
on the ground that the agent, in making it, 
acted in his own interests, & not in those of 
his principal.— HAMBRO v. BuURNAND, [1904] 
2K. B.10; 731. J. K. B. 669; 90 L. T. 
803; 52 W. R. 583; 20 T. L. R. 3898; 48 
Sol. Jo. 369; 9 Com. Cas. 251, C. A.; revsg., 
[1903] 2 K. B. 399. 


Annotations :—Consd. Willis, Faber vr. Joyce (1911), 104 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


». Groat Fingall Consolidated, [1904] 2 K. B. 712; Mal- 
colm, Brunker v. Waterhouse (1908), 24 T. L. R. 854; 
Lloyd v. Grace, Smith, [1912] A. C. 716: Lloyds Bank 
v. Chartered Bank of India, Australia & China, [1929] 1 
K. B. 40. Mentd. Cuthbert. v. Robarts, Lubbock, [1909] 
2 Ch. 226. 
2139b. Account stated & signed by agent.|—In 
Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
insured. The owners sent out an agent 
from L. to expedite the repairs & authorised 
him to sign the repair account with the 
Lloyds’ surveyor as ‘‘ approved subject to 
adjustment & conditions of insurances.’’ 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 
the above form after a detailed examination 
of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the owners for the balance of amount due 
for work & labour done by pltfs. & materials 
supplied at the request of defts., &, in the 
alternative, claimed the balance as being 
the amount found*due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted an account stated :— 
Held: the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, & there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
—CAMILLO TANK S.S. Co., Lrp. v. ALEX- 
ANDRIA L[EINGINEERING Wor«s (1921), 38 
T. L. R. 134, H. L. 


2140. Add. Annotation :—Mentd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 


2147a. -}—A member of the Stock 
Exchange was indebted to defts. He became 
a defaulter on the Stock Mxchange, & the 
liquidation of his affairs was undertaken 
by pltf. as official assignee. For the purposes 
of the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position & that of pltf. as official 
assignee. Pltf. having sued defts. for the 








L. T. 476; Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, [1924] 1 K. BB. 774. 
Distd. Jiechitt +. Barnett, Pembroke & Slater, [1929] A. C. 
176. Refd. British Marine Mutual Inscee. Assocn. v. 
Draffen, Read & Morgan (1903), 47 Sol. Jo. 672; Ruben 


price of the shares :—-Held: the action was 
maintainable, & defts. were not entitled to 
a set-off in respect of their dcbt.—RICHARD- 
SON v. STORMONT, Topp & Co., [1900] 1 


PART IX. SECT. 8, SUB-SECT. 1.—B. 


2134 i. General rule.}—BoLvus & Co.. 
Lrp. v. INGLIS BROTHERS, LTp., [1924] 
N. Z. L. RR. 164.—N.Z. 


2135 ii. .—Deft., owner of a 
theatre, entered into a contract with 
W., an advertining manager, under 
which W. was to conduct an advertising 
campaign relative to the theatre. Tho 
campaign was to take the form of a 
contest for prizes to be offered for 
selling tickets of admission to the 
theatre. Plitf. was assignee for value 
of a prize-winner’s rights :—TF/eld - the 
agent’s promises to the contcstants 
were the promises of deft. as principal, 
& deft. was liablo as principal.— Ross 
vw. KOBOLD, [1924] 1 D. L. R. 750; 





1 W. W. R. 428: 34 Man. L. R.111.— 
CAN. 


sb. Contract in agent’s name—Under 
seal. ]—- Defts. made an agreement with 
LB. for conditional sale to him of a large 
quantity of land, the intention of the 
parties being for its subdivision & 
sale for fruit-farming purposes. All 
surveys & sales were to be approved 
by defts., a minimum plice per acre 
in eclling was stipulated, & the pro- 
cceds of sales were to be paid into a 
bank to defts.’ credit, & title to be 
retained by defte. until the full pur- 
chase price of the sale to B. was realised. 
On aaea amounts of sales being 
efts. 


made, agreed to do certain 


72 


cloaring, irrigating & tree-planting, 
B. acting as their agent in the super- 
vision thereof. B. was to receive 
commission on sales made, should he 
not succeed in carrying out the agrcee- 
ment. B. made an approved agree- 
ment with pltf. for sale of a lot to be 
selected by plitf. who sought to recover 
from defts. the amount of payments 
made by him :—Held: the fact that 
pltf.’s agreement was with B., in B.’s 
own name & under seal, did not 
prevent recovery from defts. as for 
money had & received.— HITCHCOCK 
vy. COLUMBIA VALLEY LAND Co., LTD., 
[1919] 2 W. W. R. 969; 48 D. L. R. 
737.—CAN. 


Q.B. 701; 69L. J. Q. B. 369; 82 L. T. 316; 
48 W. R. 451; 16 T. L. R. 224; 5 Com. Cas. 
Aetuitins nga 
nnotations -—~. - Lomas v. G os, [1904] 2 K. B. 557. 
Refd. Ze Halatead, Ex p. fuchanloos, 1017) 1 vd 4 AM 
2162. Add. Annotation :—Generally, Menta. Muller 
(London) v. Lethem, Same ». I. R. Comrs., 
[1927] 1 K. B. 780. 


2168. Add. Annotation :—Refd. Bradford v. Price 


(1923), 92 L. J. K. B. 871. | 


2172. Add. Annotations :—Refd. Norbury Natzio 
v. Griffiths, [1918] 2 K. B. 369; Rodriguez 
v Speyer, [1919] A. C. 59; Bennett v. White- 
head, [1926] 2 K. B. 380; Pirie v. Richard- 
son (1926), 70 Sol. Jo. 1023; R. M. K. R. M. 
eae v. M. R. M. V. L. (Firm of), [1926] 


2176. Add. Annotation :—-Mentd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 


2177. Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), 
R, M. K. 1B. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2183. Add. Annotations :—Refd. Bennctt v. White- | 
head, [1926] 2 K. B. 380; R. M. K. R. M. | 
cures v. M. R. M. V. L. (Firm of), [1926] 


2184. Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), R. M. 
K. ht. M. Somasundaram Chetty v. M. R. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197. 

2188. Add. Annotation :—As to (3) Refd. Bennett 
v. Whitehead, [1926] 2 K. B. 380. 

2198. Add. Annotation :-—Consd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

2194. Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) v. M. Rt. M. V. L. (Firm of), [1926] 
A. C. 761. | 

2195. Add. Annotations :—-Apld. Parr v. Snell, 
[1923] 1 K. B. 1; R. M. K. BR. M. (Firm of) 
v. M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in J.ondon, [1918] J 
K. B. 180; Moore v. Flanagan, [1920] 1 
K. B. 919; Clarkson v. Davies, [1923] A. C. | 
100: Duffner v. Bowyer (1924), 40 T. L. RB. 
700; The Koursk, [1924] P 140; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023. Mentd. 
Norbury Natzio v. Griffiths, [1918] 2 Kk. B. 
369; Rodriquez v. Speyer, [1919] A. C. 59; Re 
Pennington & Owen (1925), 95 L. J. Ch. 93; 
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Bennett v. Whitehead, [1926] 2 K. B. 380; 
Hardie & Lane v Chiltern (1927), 96 L. J. 
K. B. 773. 

2197. Add. Annotations :—-Folld. Moore v. Flana- 
gan & Wife, [1920] 1 K. LB. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. Duftner v. Bowyer 
(1924), 40 T. I. R. 700; Debenham v. 
Perkins (1925), 1883 L. T. 252; Bennett v. 
Whitehead, [1926]2 K.B.380;R.M.K. RR. M. 
(Firm of) r M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2198. Add. Annotation :—As to (1) Distd. Deben- 
ham v. Perkins (1925), 1383 L. T. 252. 

2199. Add. Annotations :—As io (1) Refd. Moore 
v. Wanagan & Wife, [1920] 1 K. B. 919; 
Parr v. Snell, [1923] 1 K. B. 1; Pine »v. 
Richardson, [1927] 1 K. B. 448. 

2201. After this case insert ‘‘ Res judicata 
generally, see Ksrorre., Vol. XXT., pp. 159 
et seg., 198 ef seq.” 

2205a. Acceptance of payment from principal 
—After receiving order against agent.|—-Resp. 
was employed by the debtor, who was acting 
for a co., but who was himself personally 
liable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 
the salary offered to him by the co., & a 
proof put in by resp. for damages for the 
breach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract :—Held: resp. had not, by his 
conduct, finally elected in law to look to the 
co. for the fulfilment of the contract, & the 
proof ought to be allowed.-~—Ha p. Pirt (1923), 
40'T. L. R. 5, CL A. 


2233. Add. Annotation :—-Refd. Allen v. 
Bank of Canada (1925), 41 T. I. KR. 


2945. Add. Annotations :—As to (2) Refd. Janvier 
v. Sweeney, {1919) 2 K. B. 316; Pratt rv. 
British Medical Assocn., [1919] 1 K. B. 244. 
Generally, Refd. Kreditbank Cassel G.m BH 
v. Schenkers, [1927] 1 K. B. 826; Reckitt v. 
-Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 
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F. (a). 


2172 ii. ———.]—GLADUR v. WALCH, 
No. 2510 xiv., post.—CAN. 


PART IX. as "Alaa 2.—~ 
o (C). 


2194 v. -}—-M., without dis- 
closing the fact that he was acting as 
agont for the Crown, purchased hay 
from A., & was sued for a balance of 
the purchase price. At the trial that 
fact became known to A., but he 
nevertheless proceeded with the case 
& recovered judgment against M. :— 
Held: A., having elected to proceed 
to judgment against M., could not 
afterwards sue the Crown.—Des- 
ROISERS v. R. (1919), 18 Exch. C. R. 
461.—CAN. 


2194 vi. -}~-Enginecers brought 
an action against shipowners ‘for 
payment of the balanco of the contract 
price of two boilers for a steamship. 
The shipowners denied liability, & 
also brought a counter-action for 








damages in respect of breach of con- 
tract. Tho actions were conjoined & 
a proof was led, in the course of which 
it transpired that the shipowners were 
not the registered owners of the steam- 
stup, a8 had up to that timo bcen 
assumed, but mercly acted as Inanagers 
for a co. which owned her, Both 
parties thereupon amended _ their 
records; the shipowners averring in 
both actions that they had contracted, 
& were litigating, as agents for the 
limited co.; & the engineers, as 
defenders in the counter-action,. plead- 
ing “no title to sue’’:—Held: by 
prosecuting their own action to 
decreo, the enginecrs had elected to 
treat defts. as their debtors in the 
contract.—CraAIG & Co. v. BLACKATLR, 
[1923] S. C. 472.—SCOT. 
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F. (d). 


2206 i. Elecluon to sue one discharycs 
other.J—MURRAY tv. DELTA COPPER 
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Co., Lrp., (1925) 4 PD. L. KR. 1061 — 
CAN. 
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2245 v. .—Resp. had = taken 
fire insurance policies in several cos., 
amongst whieh were appit co. & tho 
I’. Co., both represented by D. as their 
agent. The property insured having 
been destroyed by fire, resp. received 
from the adjuster w memorandum 
showing him entitled to $2,864.45 
as against the F. Co., & to $1,841.45 
& $2,861 60, as against applt. co., 
under two policies. Later on, the 
F. Co., sent to D. their cheque payable 
to resp., & D. appropnmated ity pro- 
ceods by forging the signature of resp. 
The latter, presung DV. for a settle- 
ment, accepted as an accommodation 
D.’s personal cheque for the amount of 
his claim against the Il’. Co. On the 
afternoon of the sume duy, D. informed 
resp that the cheque of the F. Co. had 
armved. At that time, D. had also 
received from applt. co. two drafts, 
payable to the order of resp. WD. 





Cases 2246—2295. 


2246. Add. Annotations :—Consd. Janvier v. 
Sweency (1919), 35 T. L. R. 226; Rand v. 
Craig, [1919] 1 Ch. 13; Mintz wv. Silverton 
(1920), 36 T. TI. R. 399; Kreditbank Cassel 
G.MB.LL. v Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v. British Medical Assocn., [1919] 
1 iK.B. 244; Percy v. Glasgow Corpn., [1922] 
2 A. C. 299 ; Underwood v. Bank of Jiver- 
pool, Same v. Barclays Bank, [1924] 1 K. B. 
77d. 

2252. Add. Annotation :—Mentd. Re Lilewellyns’ 
Settlmt., Official Solicitor v. Evans, [1921} 
2 Ch. 281. 

2258. Add. Annotation :—~Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

2267. Add. Annotation :—Refd. Re Jubilee Cotton 
Mills, [1920] 1 Ch. 1. 

2268. Add. Annotations :—Consd. Rand v. Craig, 
[1919] 1 Ch. 1; Kreditbank Cassel G.m.B.H. 
v. Schenkers, [1927] 1 K. B. 826. 

2274. Add, Annotation :—Mentd. Foster v. Driscoll, 
Lindsay »v. Attfield, Lindsay v. Driscoll, 
[1920] 1 K. B. 470. 

2280. Add. Annotations :—Distd. Dyster v. Ran- 
dall, [1926] Ch. 932. Refd. Said v. Butt, 
[1920] 3 K. B. 497. 


2282. Add. Annotations :—Refd. Janvier  v. 
Sweeney, [1919] 2 K. B. 316; Pratt v. 
British Medical Agsocn., [1919] 1K. B. 244; 
Kreditbank Cassel G.M.z.H. v. Schenkers, 
[1927] 1 K. B. 826. 


2284. Add. Annotations :—Consd. Janvier v. 
Sweeney (1919), 35 T. L. R. 226; Kand v. 
Craig, [1919] 1 Ch. 1; Mintz v. Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 
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G.m.B.H. v. Schenkers, [1927] 1 K. B. 826; 
Britt v. Galmoye & Nevill (1928), 44 T. L. R. 
294; Reckitt v. Barnett. Pembroke & Slater. 
[1928] 2 K. B. 244. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K.B. 244 ; Percy v. 
Glasgow Corpn., [1922] 2 A. C. 299; Under- 
wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 


2285. Add. Annotation :—Mentd. Kent v. Atkin- 
son, [1923] P. 142. 


2286. Add. Annotations :—Consd. Rand v. Craig, 
[1919] 1 Ch. 1; Performing Right Soc. v. 
Mitchell & Booker, {1924] 1 K. B. 762. 
Refd. Janvier v. Sweeney (1919), 35 T. L. R. 
226; Soancs v. L. & S. W. Ry. (1919), 88: 
L. J. K. B. 524. 

2287. Add. Annotation :+—Refd. The Sylvan Arrow, 
[1923] P. 220. 


2292. Add. Annotations :—Consd. Janvier vw. 
Sweeney (1919), 35 T. L. R. 226; Rand v. 
Craig, [1919] 1 Ch. 1; Kreditbank Cassel 
Gm.B.H. v. Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v. British Medical Assocn., [1919] 
1 K. B. 244; Mintz v. Silverton (1920), 36 
T. L. R. 399; Percy v. Glasgow Corpn.. 
[1922] 2 A. C. 299; Underwood v. Bank of 
Liverpool, Same v. Barclays Bank, [1924] 1 
K. B. 775. 


2294. Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 786. 


2295. Add. Annotation :—Refd. Admiralty Comrs. 
v. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. 


for such non-performance, brought & 
counterclaim for rescission & damage, 


larger one of the drafts on the repre- 
sentation that it was the cheque of the 
IF. Co., which he would use to reim- 
burse himself for his personal cheque, 
& also secured resp.’s signature on the 
other draft on the representation that 
it was a receipt, the execution of which 
was a formality required by the FE. Co. 
D. indorsed both drafts & deposited 
them to his own credit, & they 
were later paid & charged to apnplit. 
co.’B account by the bank. kesp. 
having sued applt. co.:—-Held: in 
the fraud practised upon resp., D. 
was acting within the scope of his 
agency so a8 to make his fraud that 
of his principals, applt. co.; & the 
indorsements on the drafts of appit. 
co. were not binding on resp. in 
the circumstances in which they 
were given.—NATIONAL UNION Fimr 
INSURANCE Co. OF PITTSBURG  v. 
MARTIN, [1924] 3 D. Lh. . 1012; 
S.C. R. 348; affg., (1923) 4 D. L. R. 
674; 3 W. W. R. 897; 19 Alta. L. R. 
Hae affy., (1923) 3 D. Ll. RR. 220.— 


2245 vi. ——.]}—POPK 
STEAMBOAT Co. (1865), 6 
Old.) 18.— CAN. 

2245 vii. -}—-PARTAB NARAIN 0. 
JUTE MILIS (1927), I. L. R. 50 All. 


29.—-IND. 
.}—Pltf., believing 


v. PICTOU 
N. S. BR, (2 











2246 ii. 
2. to be agent of defts., arranged with 
him for the shipment of two carloads 
of grain to defts., & sigued the bills of 
luding, on which bis name appeared 
as shipper & defts.’ namo as con- 
signees. The documents were signed 
pay, in blank, certain particulars 

cing left to be filed in by Z Z% used 
the documents for his own purposes, 
borrowed money upon them from the 
bank, signed his own name to them, 
crossed out defts.’ name as con- 


n 
signees & substituted that of the bank. | 


Defts., being notified of shipment, 
paid the bunk, procured the bills of 


lading, disposed of the grain & settled 
with Z. for the proceeds :—Held : 
defts. were liable to pltf. for converrion 
for the value of the grain.—LENO v. 
SIMPSON-HEPWORTH Co., LTpb., [1919] 
1 W. W. R. 721; 45 DL. R. 285.— 
CAN. 

2246 iii. .}—A principal is 
liable for the fraud of his agent acting 
within the scope of his authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
benefit of the agent.—DINABANDHOU 
SAHA vw. ABDUL LATIF MOLLA (1912), 
I. L. R. 50 Cale. 258,.—IND. 

2283 iv. .J—Pltfs., who 
resided in England, were the owners of 
a sub-division in Calgary & were repre- 
sented there by agents. L. obtained 
from the agents a listing of parcels of 
lots & authority tu obtain purchascrs. 
L. induced deft. to purchase lots for 
$3,400 under an agreement made by 
@ fictitious person as vendor, which L. 
delivered to deft, & received from him 
$1,500 as the cash payment. IL. 
brought in to re agents an agree- 
ment for sale of the lots to a fictitious 
person for $3,000 of which $1,000 was 
payable in cash, which sum only be 
paid in. He also subsequently col- 
lected from deft., but never paid in, 
the doferred pa ments under deft.’s 

reement. Plitfs. had no knowledge 
of L.’s fraud until after all the money 
had been paid to him :—Held: pltfs. 
were liable for the additional $500 
of cash payment fraudulently con- 
tracted for & received by L.—DENTON 
v. GOODMAN, [1922] 1 W. W. R. 117; 
62 D. L. R. 559.—CAN. 

2253 v. Agent added as co- 
defendant.}—The agent of pltf., the 
vendor, made false representations 
without the knowledge of his principal 
in order to induce deft. to purchase 
property belonging to pitf. Deft., 
on discovering that the representations 
were false, refused to complete the 
transaction &, on being sued by piltf. 
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a 


& joined the agent as co-defendant :— 
Held: the agent was rightly made co- 
defendant.— ROTHWELL v. ATTWOOD, 
[192314 D. L. R. 7843; reved., [1924] 
1D. L. R. 43.—CAN. 


PART IX. SECT. 4, SUB-SECT. 1.—A. 


2282 vii. Negligence of 
agent’s employee.J—An agent is not 
personally responsible for damage 
done by the negligence of those 
employed by him in the service of his 
principal, but the principal or those 
actually employed only are liable.— 
WINTERMUTE 0. MOULTON (1922), 65 
D. L. R, 6538.—CAN. 

2282 viii. .+~—Deft. agreed 
to provide teams & men to cart goods 
for pltf., & in porforming such con- 
tract caused damage to certain roads. 
The county council took proccedings, 
& obtained judgment aguinst plti. 
for recovery of the expenses incurred 
by the council by reason of the 
damage caused by the extraordinary 
traffic carned on by deft. Ona claim 
by pltf. to be indemnified by deft. for 
the amount of the judgment :—Held : 
deft. was pitf.’s agent to do the carting, 
& the liability to pay for the damage 
rested on pitf.—BEGG v. HAGAN, [1921] 
N. Zz. L. R. 220.—N.Z. 














PART IX. SECT. 4, SUB-SECT. 1.—B. 


2299i. Funds received for invest- 
meni—By local manager of bank— 
Improvident investment.}--Two per- 
sous who formed the Socal advisory 
board of deft. co. purchased on defts.’ 
behalf for $7,000 the balance unpaid 
under an agreement for sale of sub- 
divided property, which amounted to 
about $7,500 taking the assignment in 
their own name “as trustees.”” One 
of these persons, the local manager of 
deft. co., had an individual private 
client, pltf,, for whom he had invested 


2318a. 


2318b. 


moncy. Having 
money on hand he invested it by 
buying a part interest in the assign- owned by deft. whilst it was being 
ment of agreement for sale, aA 


2305. Add. Annotations :—Mentd. Aksionairnoye 


Obschestvo A. M. Jiuther v. Sagor, [1921] 3 
K. B. 532; The Tervaete, [1922] P. 259; 
Duft Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385. 


2309. Add. Annotation :—As to (1) Refd. London 


Joint Stock Bank v. Macmillan & Arthur, 
{1918] A. C. 777. 


2317. Add. Annotations :—Apld. Pratt v. Patrick, 


[1924] 1 K. B. 488. Consd. Parker v. Miller 
(1926), 42 T. L. R. 408; Brooke v. Bool, [1928] 
2K. LB. 578. 


2318. Add. Annotations :—As to (1) Refd. Pratt v. 


Patrick, [1924] 1 K. B. 488. As to (2) Consd. 
Brooke v. Bool, [1928] 2 IK. B. 578. 








; : «}—Deft. was in his motor car, 
with him, on his invitation, being two 
friends, K.& P. KE. drove the car, & owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft. under Fatal 
Accidents Act, 1846 (c. 93), for damages :— 
Held: as deft. was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management & mechanical 
control to W.—Pratr v. Patrick, [1924] 
1K. B. 488; 98 L. J. K. B. 174; 130 L. T. 
735; 40 'T. L. R. 227; 68 Sol. Jo. 387; 22 
L. G. R. 185. 


Search for escape of gas.]-—A land- 
lord of a lock-up shop, occupied by a tenant, 
had the tenant’s authority to visit the 
premises at night. The landlord occupied the 
adjoining premises, & a Jodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. ‘The landlord & 
the lodger went into the shop together, & the 
landlord cormmenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in damage to the tenant’s goods on the 
premises :—Held: the landlord was liable 





2317 ii c. 





$5,000 of pltf.’a 


.}-—A man was 
knocked down & killed by a motor car 





driven by his son. The car was kept 


Vol. 1—Agency. Cases 23805— 2345. 


for the damage on the ground (inter alia) of 
agency.— BROOKE v. Boo, [1928] 2 K. B. 
578; 971. 3. K. B. 511; 1389 L. T. 376; 41 
T. L. R. 53813; 72 Sol. Jo. 354, D. C. 


2326. Add. Annotations :—Generally, Refd. Poland 


v. Parr, [1927] 1 K B 236. Mentd. Pratt 
v. British Medical Assocn., [1919] 1 K. B. 
244; Prager v. Blatspiel, Stamp & Heacock, 
[1924} 1K. B. 566. 


2831. Add. Annotation :—Distd. Goh Choon Seng 


v. Lee Kim Soo, [1925] A. C. 580. 


| 2836. Add. Annotations :—As lo (1) Refd. Britt v. 


Galmoye & Nevill (1928), 44 T. Ll. R. 294. 
Generally, Refd. Poland v Parr, [1927] 1K. B. 
236. Mentd. Jefferies & Atkey v. Derbyshire 
Farmers (1920), 36 T. L. RB. 825. 


2337a. Imprisonment by foreign sovereign—Pro- 


cured by principal.|—-Trespass lies for pro- 
curing by awe, fear, & influence, & contrary 
to his own inclination, a sovereign independent 
absolute prince to imprison pltf.— RAFAEL 
v. VERELST (1776), 2 Wm. Bl. 1055; 96 E.R. 
621. 


Annotations :-—Refd. West v. Smallwood (1838), 6 Dowl. 
580: Companhia de Mocambique v. British South Africa 
Co., De Sousa v. Same, [1892] 2 Q. B. $58. 


2339. Add. Annotations :—As to (1) Consd. Per-: 


forming Right Soc. v. Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1; Performing 
Right Soc. v. Mitchell & Booker, [1924] 1 
K. B. 762. 


2339a. Fence --Omission to.|—-Where, upon the 


diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of B., broke down his fence to 
make a passage from the new road to the close 
of A., but did not put up a gate or fence to 
protect the latter close :—Held: the trustees 
were wrong-doers, & B. was responsible for 
their acts.—WINTER v. CHARTER (1829), 3 
Y.& J. 308; 2 Man. & Ky. M. C.177; 148 
HK. R. 1197. 


2345. Add. Annotation :—Mentd. Camillo Tank 


§.S. Co. v. Alexandria Engineering Works 
(1921), 38 T. L. R. 134. 


denied that she knew that J. had a 
key of the garage in his possession on 
the day of the accident, or that she 
knew he had access to the key, & stated 


declaration of trust was made by the 
trustecs in pltf.’s favour to the extent 
of $5,000 & intercset. The investment 
turned out badly & pltf. sued deft. co. 
for reeovery of his money :—Heild : 
pitf. was entitled to recover.—Mc- 
CRINDLE v. LONDON Scorrisu CANA- 
DIAN INVESTMENT SYNDICATE, [1922] 
aw W. R. 977; 70 D. L. R. 612.— 


PART IX. SEOT. 4, SUB-SECT. 1.—C. 


2317 iia. .J)—A motor 
bicycle, the property of deft., which 
was ridden by R., deft.’s brother, 
injured pitfs. Deft.’s brother had 
general permission to ride the motor 
bicycle for himself or for deft., but he 
was never in deft.’s employment. 
The jury found that the rider was 
acting as the agent or servant of deft. 
in the management of the motor bicycle 
at the time of the accident :—Held : 
the jury’s findings & verdict must 
stand.—TnOMPSON v. REYNOLDS, GIB- 
SON v. REYNOLDS, [1926] N. 131.—IR, 

2817 iib. ——.]-—-DRISCOLL v. 
COLLETTI, (1926] 2 D. L. R. 428; 88 
O. L. R. 444.—CAN, 











in a garage on deft.’s property which 
adjoined the son’s home. Deft. was 
not licensed to drive & had never been 
seen driving the car, which on many 
occasions was driven by the son, who 
worked with his father. The accident 
took place whilst the car was proceed- 
ing in the direction of the homes of 
deft. & his son :—Held: the evidence 
was not sufficient to establish as 
between deft. & his son the relationship 
of principal & agent.—GOLDMAN 0». 
BARNFIELD (1927), 27 S. R. N.S. W. 
405; 44 N. 5. W. W. N. 147.—AUS. 


2317 ii d. -}—Pitf. collided 
with deft.’s motor car, which was driven 
by J., a son of deft., & sustained serious 
injuries. In answers to interrogatorics 
deft. admitted that she was the 
registered owner of the motor car; 
that her son C. & her daughter H. were 
licensed drivers: that she had pur- 
chased the car for pleasure; that she 
paid for all the petrol & oll; that her 
son J. resided with her; that she paid 
the rent for a lock-up garage, the key 
of which was kept by her son C. A 
witness stated that he saw J. driving 
his mother’s car more than once prior 
to the day of the accident. eft. 
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that she never at any timo gave J. 
permission to drive her car, & that he 
never drove it to her knowledge :— 
feld: if the answer of the jury that 
J. at the time of the accident was 
driving the car with the implied 
authority of deft., amounted to a 
finding of agency, it must he set aside, 
on the ground that there was no 
evidence to support it.—GIBSON vw. 
O’KEENEY, [1928] N. I. 66.—IR. 


2317 ii e. -]—A motor car 
owned by doft. was, at the time of an 
accident, being driven by @ person to 
whom it had been lent by him — 
ITeld : the mere proof of deft.’s owner- 
ship of the car was not of itself sufficient, 
to establish a prima farie case of 
liability on his part.—Ieravson %&. 
WAGNER (1926), 27 S. KK. N.S. W. 9; 
44 N.S. W. W. N. 22.—AUS. 

2317 ii f. — -~ Allowing third 
party to drive contrary to instructions— 
Principal not lable.|J-—WAINIO v. 
BEAUDREAULYT (Ont.), [1927] 4 D. L. R. 
1131.—CAN. 

2319 i. Add ‘‘ revad., sub nom. 
MURRAY v. JENKINS (1898), 28S. C. R 
665—CAN,’’ and deletethe word “AUS.” 











Cases 2348—2474a. EINGLISH AND Emprre Dicest SUPPLEMENT. 


2348. Add. Annotation :—Mentd. Akt. Reidar v. 
Arcos (1026), 42 T. L. R. 737. 


2396. Add. Annotation :—Mentd. Public Trystce v. 
Duchy of Lancaster, [1927] 1 K. B. 516. 
2409. Add. Annotation :—Mentd. North Stafford- 

shire Ry. v. Edge (1919), 89 L. J. Ix. B. 78. 
2415. Add. Annotation :—Refd. Newsholme 


v. 


Road Transport & General Insce. (1928), 


457T. L. BR. 1238. 


2436. Add. Annotation :—Generally, Refd. Sassoon 
v. International Banking Corpn., [1927] A. C. 


711. 


2446. Add. Annotation :—Refd. Clayton-Greene v. 
De Courville (1920), 36 T. L. R. 790. 


2448. Add. Annotation :-—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 


2449. Add. Annotation :—Mentd. Re Thellusson, 
Er p. Abdy, [1919] 2 K. B. 735. 


2455. Add. Annotations :—-Refd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 
monia Soda Co. v. Chamberlain, [1918] 1 Ch. 


Mentd. Am- 


266; Piercy v. Mills, [1920] 1 Ch. 77. 


Part X—-Relations between Agent and Third Parties. 


2473. Add. Annolation :—Refd. Edwards v. Porter | 


(1924), 41 T. L. R. 57. 
24742. 





hagen, charterers.”’ 


.|—The owners of a chartered ship 
sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into ‘‘ between G. T. G. 

Co., owners’ agents, & A. B.*Co., Copen- 
The charterparty, which 
was on a printed form, provided for payment 
of demurrage by ‘' the chartcrers,’”’ & at the 
end of the charterparty the following stipula- 


tion was added in writing: ‘‘ Freight & de- 


| murrage (if any in loading) to be paid in 


Coal 


ee 


PART IX. SECT. 5, SUB-SECT. 2.—B. | 1s not entitled to rclicf against the 








2384 i. -/—A letter from 
an apent to his principal which is 
merely a narrative of an intervicw 
between the agent & a third party, if 
admissible in evidence at all, 18 not 
evidence against the principal of a 
parol acceptance by the third party 
of an offer made him.-——-SWan ov. 
MILLER, [1919] 1.1. lt. 151.—IR. 


PART IX. SECT. 6, SUB-SECT. 1.—B. 


2396 ii. Not to agent’s znterest 
to dadisclose,-——Knowledge comimuni- 
cated to an agent of a fact which it 
was not the agent's interest to disclose 
& which he did not disclose to the 
principal cannot be imputed to the 
el earpr Co. wv. BOMBAY 

ANKING Co., LTD. (1919), 24 C. W. N. 
469.-——IND. 

2408 ii. ——— --}—Mount Horr 
RURAL MUNICIPALITY vv. FINDLAY, 
[1921] 3 W. W. R. 658.—CAN. 








PART IX. SECT. 6, SUB-SECT. 2.—B. 


2428 iv. ——.]—QUEBEKC FRDE- 
RATED Co-op. Co. v. FARMERS FENCE 
Co., [1925] 2 D. L. RK. 5743) affy. 
Q. R. 37 K. B. 345.—CAN. 


PART IX. SECT. 6, SUB-SECT. 3. 


so. In general.) — By conferring 
authority upon his agent the principal 
gives third persons the right to assume 
that they can deal with the agent in the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some circumstance arises which 
in all reason should put them upon 
inquiry, & this rule applies especially 
in favour of third parties who began 
to deal with the agent while his 
nuthority did in fact exlst.—WaTsSON 
vw. POWELL, [1921] 2 W. W. Rh. 128; 
a L. R. 424; 58 D.L. BR. 615.— 


sd. Owner leasing farm to former 
manager. }—When an owner of land has 
permitted his employce to manage a 
farm & to dispose of the crop, from 
year to year, to an clevator co. & 
account for the proceeds, & the owner 
changes his course of dealing, & 
leases the land to the former employeo 
on @& crop-payment rental, the owner 


elevator co. for the loss of his share by 
the lessee, unless notice of the change 
of relationship has been given to 
the co—-NORTH AMERICAN FINANCE 
Co. v. WESTERN ELEVATOR Co, (1922), 
66 D. L. R. 467; 32 Man. L. R. 76; 
11922] 2 W. W. lh. 162.—CAN. 


sf. Agent accepting goods aficr 
revocation. }—Applts., a Durban firm, 
entered through V. into contracts with 
farmers in Alexandria for the supply of 
chicory. In 1917 V. had authority to 
accept chicory on bohalf of appits., but 
when applts. entered imto a contract 
with resps. for the 1918-1919 crop of 
chicory, this authority of V. had been 
withdrawn. Kesps. tendcred a con- 
signment of chicory, which was 
acceptod at Alexandria after examina- 
tion by V., & sent to applts. at Durban ; 
but it was rejected by applits. as bemg 
unsound in terms of the contract. 
Prior to the sending off of this con- 
signment. applts. had notified all the 
farmers by circular that they would 
reject any chicory not ‘* tip-top,’’ 
& charge railage & storage to the 
senders :—Held : the circulars should 
huve put resps. on inquiry as to V.’s 
authority.—ELIIs BROWN v. VAN 


sg. Agent contracting afler revoca- 
tion.)]-—Deft. authorised his wife to sell 
land, but before the contract with pltf. 
was concluded he revoked lis witfe’s 
authority. The revocation was not 
communicated to pltf.:—Held: deft. 
was bound by the contract entered 
into by his agent with pltf.—WIL- 
1 aa v. WEST, [1921] hk. D L. t49 — 
S. AF. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) i. 

2457 i. Agent cannai siue.j-—PItf. sent 
to defts. a quotation for moods, written 
on paper headed, ‘* Niels Storaker, 
Representative for Alliance Export & 
Import Co., Chmstiania, Norway. 
All orders & contracts are subject to 
the suppliers’ terms of contract. No 
order or contract is firmly accepted 
until the suppliers have consented to 
book it.’’ In the letter he wrote: 
** All orders are booked on the under- 
standing that my principals are given 
the option of shipping by steamer or 
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Glascow by the K. Coal Co., Ltd.” 
charterparty was signed as follows: 

the A. B. Co., Copenhagen, J. B. J., of the K. 
Co., 
authority of owners, for G. T. G. & Co., J. M., 
as agents only.” 
J.B. J. signed on behalf of the K. Coal Co. :— 
Held: (1) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 


The 
cé For 


Ltd. For & by _ telegraphic 


It was admitted that 


sailing vessel."’ Defts. gave pltf. an 
order. LDitf. wrote to defts. saying: 
**]T have cabled the order over to-day 
& I hope soon to be able to give upon 
cable acceptance.”’ Subsequently he 
wrote: ‘' I am glad in being able to 
inform you that the above-mentioned 
order has been booked by my princi- 
pals & will send you official contirma- 
tion in due course.’”? Pitl.’s letters 
were al] signed ‘* Niels Storaker ”’ 
without any qualification :—ZJ/eld : 
pltf. was contracting merely as arent, 
not as principal, & was not ontitled 
to sue on the contract.—STORAKER v. 
SOUTHOUSE & Lona, LTD. (1920), 20 
S. R. N.S. W. 190.—AUS. 


2457 ii. -—-—.]—-An order for books, 
addressed to the publishers on a form 
apparentl supplied b them, re- 
quested delivery through “* your dis- 
tributors,”’ contained an agreement to 
pay them (the distributors) at their 
office & provided that ‘** this order to 
be binding shall be accepted by them.”’ 
The distributors supplied the books, & 
sued for the price °—cld : the action 
was not maintainable.—WISk v. KERR, 
[1925} 1 W. WR. 849; 35 BC. R. 
161.—CAN. 


2457 iii, ——.]—BARKLEY  v. 
WINNYCHUK (Alta.), 11926) 4 D. I. R. 
538; [1926] 3 W. W. R. 327.—CAN. 


2467 ij. Agent real principal.|—Where 
an agent names his pee & mukes 
the contract as agent on his vehalf, he 
cannot enforce it, even though he is 
the real puumapai, uuie . 
ay has affirmed the | 
snowledge of the fact.- -GLASGOW vw. 
Hoop, [1920] N. Z. L. R. 586.—N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 
A, (a) ii. 

2471 vi. Father & son.J—A 

erson acting for a disclosed principal 
in a contract is not liable thereon, 
unless there be circumstanccs to show 
that he intended to render himself 
liable. The fact that a son residing 
with his father telephones for a 
physician to come & attend his father’s 
servant who is ill, raises no presump- 
tion that the son agrees to pay for such 
services.—BLEECKER wv. STUTSMAN, 
[1920] 3 W. W. R. 644; 54D. LL. RK. 
662.—CAN. 





2487a. 


the charterparty ; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signajure.— KIMBER COAL Co. 
v. STONE & Ro.iFe, Lrp., [1926] A. C. 414; 
95 L. J. K. B. G01; 135 L. T. 161; 42 
ir. L. R. 430; 31 Com. Cas. 333; 17 Asp. 
M. L. C. 37, H. L. 


2475. Add. Annotation :—Generally, Mentd. Winter- 


botham, Gurney v. Sibthorp & Cox, [1918] 
1 K. B. 625. 


-J—Pltf., a builder, did work on the 
order of H., a director of a co. for which pltf. 
had previously done work on H.’s order. As 
the work proceeded pltf. prepared estimates 
& addressed them to the co. whose name he 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
gave credit to the co. up to a certain date, 
but did so under a mistaken impression, & 
that he never gave exclusive credit to them 
in such a way as to bind himself to look to 
them, & that he never gave credit to I. before 
the work was completed :—Ueld;: H. was 
liable for the balance.—GARDINER v. LIEAD- 
ING, [1928] 2 K. B. 284; 97 L. J. K. B. 766; 
139 L. T, 449, C. A. 








2501. Add. Annolations :-- Refd. Phillips v. Brovks, 


11919} 2 K. B. 243; Said v. Butt, [1920] 3 
K. B. 497; Lake v. Simmons, [1927] A. C. 
Boe Mentd. Berners v. Fleming, [1925] Ch. 
264. 


2504. Add. Annotation :-—Consd. 


2531. Add. Ainovtations : 


Vol. I.— Agency. Cases 2474a—2548. 


2502. Add. Annotation :—Consd. Dyster v. Ran- 


dall, [1926] Ch. 932. 


Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 


2516. Add. Annotations :—Gencrally, Mentd. Stokes 


v. Whicher, [1920] 1 Ch. 411; Reading Trust 
v. Spero (1929), 46 T. L. R. 117. 


2518. Add. Annotation :—Mentd. United States 


Shipping Board v. Strick, [1926] A. C. 645. 


2523a. Judgment obtained against undisclosed 


principal — Judgment unsatisfied.| — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfied. — LONDON 
GENERAL OMNIBUS Co., LTD. v. PUPE (1922), 
38 T. L. R. 270. 


2530. Add. Annotation :-—Mentd. United States 


Shipping Board v. Strick, [1026] A. C. 545. 

As to (1) Refd. Ariadne 
S.S. Co. v. KeKelvie, [1922] 1 K. B. 518. 
As to (2) Refd. Universal Steam Navigation 
Co. v. MclKelvie, [1923] A. C. 402. 





2537. Add. Annotations :—Refd. Ariadne S.S. Co. 


v. McKelvie, [1922] 1 K. B. 518; Universal 
Steam Navigation Co. v. McKelvic, [1923] 
A. C. 492. 


2542. Add. Annotations :—Refd. Ariadne S.S. Co. 


v. MckKelvie, [1922] 1 K. B. 518. Mentd. 
Brightman v. Tate, [1919] 1 K. B. 463. 


2543. Add. Annotations :—Consd. Kimber Coal Co. 


v. Stone & Rolfe, 11926) A. C. 414. Refd. 
Ariadne S.S. Co. v. Mclxelvie, [1922] 1 K. B. 
518; Universal Steam Navigation Cov. 
Mckelvie, [1923] A. C. 492. 


2483 i. Agent real principal.j|—PItf. 
signed an ordor for the purchase of a 
tractor addressed to a co., for whom 
deft. claimed to have made the sale as 
agent only :—Held: deft. was liable as 
the real vendor.—PETERSON v. CUSII- 
MAN Morok WokhS, [1922] 2 W. W. It. 
1041; 67 D. L. R. 38.—CAN. 


sk. Contract for work & labour.j—- 
After judgment by default on common 
counts for work & labour, etc., dott. 
may show on the execution of writ 
of inguiry that he contracted merely 
as agont of the person to whom the 
eredit was given.- FALLS v. SARGENT 
(1846), 3 Kerr, 218 -—CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 





» (b) it. 
ei. - .J—Every person who in 
tmuking a contract. discloses the 


existence, but not the name, of the 
principal on whose behalf he 1s actang, 
is personally liable on the contract 
to the other contracting party.— 
GLADUK v. WALCH, [1918] 3 W. W. Lt. 
975; 43 D. L. R. 757.—CAN. 

© ii. Name disclosed by third party. )|— 
Under Indian Contract Act, s. 230, 
pitfs. as agents for an undisclosed 
principal, could persanally enforce the 
contract. The expression ** where the 

ent does not disclose the name of 
the principal’? docs not apply to a 
ease where the name of the penctnel 
is disclosed not by the agent, but by a 
third party.—KaAPURJI MAGNIRAM ». 
PANAJI DERICHAND (1928), I. L. RR. 
53 Bom. 110.—IND. 


2492 fi. Agent real principal.}— 
Where the owner in equity signs a 
contract for the sale of land °*‘ as agent 
for the owner ”’ evidence is admissible 
to show that the person so contracting 
is the owner, & he is entitled to sue the 


purchaser without davimg given bim 
notice prior to action brought that he 
Wasp the principal, & not the agent.-- - 
MacCorMac % BRADFORD, [1927] 
Ss. A. S. IR. 152.—AUS. 

sl. Person contracting for ** buyer.’’) 
—-~lu pursuance ol authority given by 
deft. his agents purchased sheep for 
pitf. In nonce of the telegrams between 
pif, & deft.’s agents by which the 
purchase was urranged was deft. 
named, but the last telegram from the 
agents contained the words ‘* Buyer 
confirms sale’? :—Ield: the words 
** Buver conlirms sale ’? showed that 
deft.’8 ugents were contracting as 
agents, & relieved them from personal 
liability on the contract.—MURRAY uv. 
HOPKINS, [1919] N. Z L. KR. 689.— 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (c) i. 

2497 v. -}—Where an agent for 
an undiselosed principal contracts on 
such terms as import that he is the 
real & only principal, the undisclosed 
principal caunot sue or be sued on 
the contract.—Werar ov. DILLICAN, 
L1921]N.Z LL. RR. 617.—™ 7 

2497 vi. — Agent real principal.) 
—Where a person who purports to 
contract as agent for an undisclosed 
principal is in fact the principal in the 
trunsaction, it 1s not clear whother or 
not he 18 entitled to sue on the con- 
tract as principal. GLAsGcow v. Hoop, 
[1920] N. Z. L. R. 586.—N.Z. 

2497 vii. Damage suffered by 
proncipal.jJ—In an action aguinst ship- 
owners for payment of the balance of 
the contract price of goods for a ship, 
the shipowners counterclaimed fol 
damages for breach of contract. In 
the course of the action it appeared that 
the shipowners were not the registered 
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| owners of the ship, bul merely acted 


| her :—eld : 


as mapagers for a co. wlich owned 
as pltfs. had in the eair- 
cumstances elected to treat defts. as 
their debtors, deits. were entitled to 
counterclaim for damages although the 
daumages hud been suffered by the 
priueipals whom they represented, & 
not by themselves —Cralag & Co. » 
BuACKATER, (1925) S C. 472.—SCC.. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (c) in. 


2510 xiv. .J——Where a person 
makes wu contract in his own name 
without disclosing either the name 

_ existence of a principal, he is 
primarily liaable on the contract to the 
other contracting party.-—-GLADUL v. 
WaALcn, [1918] 3 W. W. RR. 975: 43 
D. L. lt. 757.-—-CAN. 

2510 xv. -J—In an action for 
the hire of a dredge obtarned by deft. 
M from p!tf., relief was sought ayainst 
deft. J. as undiseloscd principal: 
—Held: suspiqjious circumstunces mm 
the relations between M. & J. were not 
sufficient to support the judgment. 
agulust J., 1n the face of the denial 
of defts. that any such _ relation 
existed.—NoOVA SCOTIA DREDGING Co., 
Lrp. v. MUSURAVE & Co. (1018), 52 
N.S. R. 713; 40 D. L. R. 589.—CAN. 

2510 xvi. e}——An agent, who 
does not clearly indicate to the third 
party that be is acting as uu agent, is 
personally liable.—HILLs_ v. Swirr 
CANADIAN Co., [1923] 3 D. L. R. 997.— 
C 














2510 xvii. ——-.]—LITCHFIELD v. 
SASKATCHEWAN & BaTTLE RIVER LAND 
& DEVELOPING Co. (Sask.) (1908), 7 
W. L. li. 475. —CAN. 

2510 xviii. -——-.]—-WEST  v. DILLI- 
CAN, No. 2497 v., ante.---N.Z. 


Cases 25442606. 


2544. Add. Annotation :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 


2545. Add. Annotations :—Refd. Ariadne S.S. Co. 
- wv. McKelvie, [1922] 1 K. B. 518; Universal 
Steam Navigation Co. v. McKelvie, [1923] 

A. G. 492. 


2546. Add. Annotations :—<As to (1) Consd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. 5118; 
Universal Steam Navigation Oo. v. McKelvie, 
[1923] A. C. 492; Kimber Coal Co. v. Stone 
& Rolfe, (1926) A. C. 414. Asto (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. Generally, Mentd. Rederi 
Akt. Transatlantic v. Drughorn, [1918] 1 
kK. B. 394. 

2549. Add. Annolalion :—As to (2) Refd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. 518. 


2549a. Agents also described as char- 
terers.|—A charterparty was expressed to be 
made ‘‘ between T. H. S. & Co., agents for the 
owners ’’ of a steamer, ‘‘ & J. McK. & Co., 
charterers,’’ & was signed “ or & on behalf 
of J. McK. & Co. (as agents), J. A. Mck.”’ 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
Were aware at the time when the charter- 
party was signed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. McK. & Co. for demur- 
rage at the port of discharge :—Held: defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty.—UNivrERsAL STEAM 
NAVIGATION Co. v. MCKELVIE (J.) & Co., 
[1923] A. C. 492; 92 L. J. K. B. 647; 129 
L. T. 395; 39 T. lL. R. 480; 67 Sol. Jo. 
593; 16 Asp. M L. C. 184; 28 Com. Cas. 
353, H. L.; affg. S. C. sub nom. ARIADNE S.S. 
Co., Lrp. v. MCKELVIE (J.) & Co., [1922] 
1K. B. 518, C. A. 








Annotation :——-Refd. Kimber Coal Co. v. Stone & ) 


Rolfe, [1926] A. C. 414. 


2550. Add. Annotation :—Mentd. Arnour v. Leo- 
pold Walford (London), [1921] 3 K. B. 478. 
2558. Add. Annotation :—Refd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 
2559. For ‘2 C. & P. 145” read ‘2 C. & P. 124,’ 
2563. Add. Annotations :—As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414, 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


As to (83) Refd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 

2564. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v, Stone & Rolfe, [1926] A. C. 414. 

2566. Add. Annotations :—Consd. Ariadne S.S. 
Co. v. McKelvie, [1922] 1 K. B. 518 ; Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2567. Add. Annotations :—Consd. Kimber Coal Co. 
o. Stone & Rolfe, 1926] A. C. 414. Refd 
Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B. 
518. Mentd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 

2571. Add. Annolations :—Overd. Universa] Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 
Refd. Kimber Coal Co. v. Stone & Rolfe, 
[1926] A. C. 414. 

2575. Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

2576. Add. Annotation :—Expld. Akt. Ocean 
Harding, [1928] 2 K. B. 371. 

2577. Add. Annotations :—As to (1) Refd. Westa- 
cott v. Hahn, [1918] 1 IK. B. 495. Generally, 
Mentd. Sutro v. Heilbut, Symons (1917), 14 
Asp. M. L. C. 34; Rederi Akt. Acolus v. 
Hillas (1925), 42 T. L. KR. 69. 

2581. Add. Annotation :—Generally, Mentd. Uni- 
versal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

2583. Add. Annotations :—As to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelviec, 
[1923] A. C. 492. Generally, Mentd. Palgrave, 
Brown v. Turid S.8., [1922] 1 A. C. 397. 

maar Annotalion :—Refd. The Lizzie, [1919} 


Vv. 


2585. Add. Annotation :—As lo (1) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. CO. 492. 

2591. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 

2598. Add. Annotation :—Generally, Mentd. Redc- 
riakt. Argonaut v. Hani, [1918} 2 K. B. 247. 

2594. Add. Annotation :—As to (2) Refd. Bennett 
v. Whitehead, [1926] 2 K. I. 380. 


2595. Add. Annotations :—Distd. Drughorn vv. 
Rederiakt. Trans-Atlantic, [1919] A. C. 203. 
Mentd. Rederiakt. Argonaut v. Hani, [1918] 
2K. B. 247. 

2597. Add. Annotation :—As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 

2599. Add. Annotation :—Refd. Ariadne S.S. Co. 
vu. McKelvie, [1922] 1 kK. B. 518. 

2606. Add. Annotations :—Distd. Drughorn  v. 
Rederiakt. Trans-Atlantic, [1919] A. C. 208. 
Refd. Rederiakt. Argonaut v. Hani, [1918] 
2K. B. 247. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (c) i. 


2591 iii. .}+—Where a wife con- 
tracting for the sale of a house signed 
a document in her own name without 
any indication that she was acting as 
agent for her husband, & expressly 
purported as owner to contract for 
payment to pltf. of the commussion 
on the sale thereof:—Held: parol 
evidence was not admissble in an 
action against the husband to show 
that she was in fact acting us areut.— 
KATZMAN 0 OWNAHOME REALTY Co., 
{1924) 1 D. L. R. 201; 25 O. WL N. 
333.—CAN. 





PART X. SECT. 1, SUB-SECT. 1.— 
B. (o) ii. 
2598 ii. ——.])—Where a contract is 


entered into by an agent in his own 
name & tbe terms thereof clearly 
indicate personal liability the agent 
is personally bound by the contract, 
regardless of his intention, unless it 
can be shown by extrinsic evidence 
that there was an express agreement 
that the agent should not be hable & 
that the contract rendering him liable 
was so drawn by mistake.—CuRRIE v. 
RURAL MUNICIPALITY OF WREFORD, 
No. 280, & LasuEr, {1918] 1 W. W. R. 
315; 29 D. L. R. 516; 11 Sask. L. R. 
22.—CAN. 





sm. Sale of shares.}—An in- 
vestor purchased from a chartered 
accountant 150 shares in a co., paid the 
price therefor, & received from the char- 
tered accountant a receipt, which ac- 


knowledged paymentof the price of 150 
shares & concluded with these words: 
‘the transfer for which will be sent 
rou for signature in due course.' 
nh an action at the mstance of the 
purchaser against the chartered ac- 
countant for transfer of the shares 
or ropayment of the price deft. denied 
liability, averring that his position in 
the transaction was merely that of an 
agent for a disclosed principal :— 
Held: on the terms of the receipt 
deft. was personally liable to imple- 
ment the contract of sale, & it was 
incompetent for him to adduce parol 
evidence to show, in contradiction of 
its terms, that he was merely an agent. 
—LINDSAY 0. CRAIG, [1919] S. C. 139 ; 
56 Sa L. R. 93; (1918) 2S. L. T. 321. 
—S§COT. 


2608. Add. Annotations :—Generaily; Mentd. Bar- 
ker v. Stickney, [1919] 1. K B. 121; The 
Lord Strathcona, [1925] P. 148; Palmolive 
Co. (of Hngland) v. Freedman (1927), 44 
T. L. R. 86. 

2609. Add. Citations ;: — REDERIAKTIEBOLAGET 
ARGONAUT v. HANI, [1918] 2 K. B. 247; 87 
L. J. K. B. 999; sub nom. ARGONAUT v. 
HANI, 14 Asp. M. L. C. 310. 
Add. Annotation :—Refd. Drughorn v. Rede- 
rere Trans-Atlantic, [1919] A. C. 

2609a. -]-—The description in a charterparty of 
one of the contracting parties as ‘‘ charterer ”’ 
does not, of itself, designate him as the only 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as “‘ charterer,’’ & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the ground 
that such evidence would contradict the 
written contract :—Held: the evidence was 
udmissible.-—DRUGHORN (F.), Lrn. v. REDE- 
RIAKTIEBOLAGET TRANS-ATLANTIC, [1919] 
A. C. 203; 88 L. J. K. B. 233; 120 L. T. 
70; 35 T. L. R. 73; 63 Sol. Jo. 99; 14 
Asp. M. L. C. 400; 24 Com. Cas. 45, H. L.; 
affg. S. C. sub nom. REDERI AKT. ‘TRANS- 
car ibaa v. DRUGHORN, [1918] 1 K. B. 394, 


Annotation :-—Consd. Ariadne 8.9. Co. v. McKelvie, [1922] 
1K. B. 818. 


2610. Add. Annotation :—As to (2) Refd. Keen v. 
Mear (1920), 124 L. T. 19. 


2613. Add. Annolation :—Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

2620. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 

2634. Before this case, after ‘‘ See, now, Bills of 
Exchange Act, 1882 (c. 61), s. 26,” add ‘‘ &, 
generally, BILLS OF EXCHANGE, Vol. VI., 
pp. 112-114.” 

2635. Add. Annotations : —Refd. Elliott v. Bax- 
Jronside, [1925] 2 K. B. 301; Kimber Coal 
Co. v. Stone & Rolfe, [1926] A. C. 414; Kettle 
uy ee & Wakefield (1927), 43 T. L R. 
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2639. Add. Annotations :—Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. 
Mentd. The Tervacte, [1922] P. 259; The 
Colorado, [1923] P. 102 ; The Sylvan Arrow, 
[1923] P. 220; The St. George, [1926] P. 217; 
The Goulandris, [1927] P. 182; The Stream 
Fisher, [1927] P. 73. 

2655. Add. Annotations :—Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301; Kettle v. Dun- 
ster & Wakefield (1927), 43 'T. L. R. 770. 

2658. Add. Citation :—sub nom. Crew v. PETIT, 3 
Nev. & M. K. B 456; 2 Nev. & M. M. C. 309. 
Add. Annotation :—Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. 

2664. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 

2665. Add. Annotations :—Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301; Ketcle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

26686. Add. Annotation :—Generally, Refd. Kettle 
v. Dunster & Wakefield (1927), 43 T. L. R. 
770. 

2680. Add. Annotations :—Mentd. London General 
Omnibus Co. v. Pope (1922), 38 T. L. R. 270; 
R. M. K. R. M. (Firm of) v. M. R. M. V. L. 
(Firm of), R. M. K. R. M. Somasundaram 
Chetty v. M. R. M. V. L. Supramanian Chetty 
(1926), 95 L. J. P. C. 197. 


2686. Add. Annotations :-—Refd. Weiss, Biheller & 
Brooks v. Farmer, [1923] 1 K. B. 226; West- 
minster Bank v. Hilton (1926), 156 L. T 315. 
Mentd. Weigall v. Runciman (1916), 85 L. J. 
K. B. 1187; Manbre Saccharine Co. v. Corn 
Products Co., [1919] 1 Kk. B. 198; Gould v. 
S. E. & C. Ry. Co., [1920] 2 K. B. 186; 
Johnson v. Taylor, [1920] A. C. 144; Wilson, 
Holgate v. Belgian Grain & Produce Co., 
[1920] 2 kK. B. 1; Diamond Alkali Export 

Yorpn. v. Bourgeois, [1921] 3 K. B. 443; 
Finn v. Shelton Lron, Steel & Coal Co. (1924), 
131 L. T. 213; Sassoon v. Internationa! Bank- 
ing Corpn., [1927] A. C. 711. 

2695. Add. Annotations :—As to (1) Overd. Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492; Generally, Refd. Kimber Coal Co. 
v. Stone & Holfe, [1926] A. C. 414. 


2701. Add. Annotation :—Consd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


PART X. SECT. 1, SUB-SECT. 2.—C. 
bi. -—-A clause in a 
document under scal purporting to 
bind a person as principal of one of 
the partics, cannot so bind him where 
the decd was not executed by 
or executed in his name.—-BaTrLe 
CREEK TOASTED CORN FLAKE Co. v. 
KELLOGG TOASTED CORN FLAKE CO., 
{1923] 4 D, L. R. 543.—CAN. 


PART X. See y, aaeaeetes 4 
- (a). 

sn. Failure of foreign principal to 
eat contract.}—Defts., acting on 
ehalf of a foreign shipowner, who pro- 
osed to establish a service from 
alifax to Havana & other southern 
ports, contracted in their own name 
with pltf. to provide space on the ship 
for a shipment of timber to be carried 
from Halifax to Buenos Ayres. The 
proposed service was abandoned by 
the shipowner, so that the contract 
entered into by defts. could not be 
performed :—Held: there having been 
failure on defts.’ part to disclose that 
they were merely acting in the capacity 
of agents for a foreign principal, thoy 
were liable to pltf. for damages result- 
from cancellation of the ship’s 

8 SHEPARD & Morse LUMBER 
Co. INCORPORATED v. MATHERS (I. H.) 








 & Son, [1926] 2 D. L. lt. 457; 58 
_S. R. 466,—CAN, 


N.58. 1 


PART X. SECT. 1, SUB-SECT. 5. 

2712 ii. On behalf of unincor- 
porated body.}—An officer of a brother- 
bood lodge, an unincorporated body, 
who as such officer on behalf of the 
lodge borrows money & signs docu- 
Inents purporting to obligute it to 
repayment, is personally liable for 
repayment, having contracted for a 
principal who had no existence in law. 
907.—CAN. 


2712 iii. .J—A person can- 
not be the agent of a projected but 
actually as yet non-existent co., & 
the co. when formed cannot take 
advantage of any contract entered 
into by a person purporting to act 
as its agent, whether by attempted 
ratification or otherwise ; but a person 
may inake a provisional contract not 
to become binding—i.e. not to be 
a contract at all—uniless & until the 
co. becomes entitled to commence 
business. —- HUDSON-MATTAGAMI Kx- 
PLORATION MINING Co. v. WETTLAUFER 

ROTHERS, LTp., {1928] 3 D. L. R. 
661; 62 O. L. R. 387.—CAN. 

2712 tv. —— -———.]-—-A co. cannot 











be bound by any contract made on its 
behalf before it comes into existence, 
nor can it, subsequent to its formation, 
ratify such a contract.—WEARNE 
BROTHERS v. Russa ENGINEERING 
Me (1928), I. L. R. 7 Ran. 144,.-— 


sp. Billof exchange accenpted—In name 
of non-eristent company.) — Deft., o 
member of a firm, H.& S, represented 
& warranted to pitf. that H & S. Co., 
Ltd., were an incorporated co & that 
he was authorised by it to accept a 
bill of exchange as its agent. Ho 
accepted a draft in the name of the 
co. & pltf. upon the faith of such 
assertion & warranty discounted the 
draft. H. & S&S. Co., Ltd., were not 
then an incorporated § co. :—Weld: 
deft., by his acceptance of the draft 
in the name of a non-existing corpn., 
warranted & represented that there 
was such a corpn. in existence & that 
he had authority to accept tne draft 
for that co., & not having any such 
authority, he was personally liable 
for the amount of the draft & the costs 
& expenses incurred by pltf. in en- 
deavouring to collect same from I. 
& S. Co., Ltd.— BANK OF Nova ScCorTia 
v. HATFIELD (1920), 48 N. B. R. 13 ; 
5&8 D L. R. 136.-—CAN. 


Cases 2'726—-2788. 


2726. Add. Annotations :—As to (2) Refd. Public 
Works Comrs v. Pontypridd Masonic Hall 
Yo., [1920] 2 K. B. 233. Generally, Refd. 
Rowland v. Air Council (1923), 39 I. L. R. 


228. 


2727. Add. Annolatione :—Refd. Public Works 
Comrs. v. Pontypridd Masonic Hall Co., 
{1920} 2 K. B. 233. Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 


2728. Add. Annotation :—Mentd. Public Works 
Comrs. v. Pontypridd Masonic Hal) Co., 
{1920]2 K. B. 233. 


2729. Add. Annoiation :—Folld. Hosier v. Derby 
(Karl), [1918] 2 K. B. 671. 

2731. Add. Annotation :-—Refd. Johnstone v. Ped- 
Jar, (1921) 2 A. C. 262. 

2733a. For declaration as to meaning of con- 
tract.|—By a contract made between pltfs. 
& the Secretary of State for War the Secretary 
of State hired from pltfs. a steam engine & 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltis. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft. had im- 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract. :—Held: the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant 
than for substantive rehef upon the contract 
itself. —LlosiER BROTHERS v. DERBY (EARL), 
[1918J2 Kh. B. 671; 87L. J.B. B. 1009; 119 
L. T. 351; 34 T. L. Rt. 477, C. A. 

2734. Add. Annotation :—Consd. R. v. Income Tax 
Special Purposes Comrs., lz p. Dr. Barnado’s 
Homes National Incorporated Assocp., (1920] 
Lik. B. 26. 

2740a. —--- --—-- To mess.] -—- Brown v. DoyLe 
(1788), 3 Camp. 51,n.; 170 E.R. 13802. 

2742a. —— On order of secretary of -mess 
committee.|—LASCELLES v. Ratrubun, No. 
‘Oda, ante. 











2748. Add. Annolalion:—Consd. Edwards  v. 
Porter (1924), 41 T. L. R. 57. 
2749. Add. <Annolations :—Consd. Wdwards v. 


Porter, McNeall v. Uawes, [1923] 2 Kk. B. 


sq. Jurchase of goods on behalf of | 


— 


| 
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eae Midwards v. Porter (1924), 41 T. L. R. 

2751. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2752. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2753. Citations :—For ‘‘ P. C.”? read ‘‘ H. L.”’ 
Add. Annolation :—Mentd. Ruffy-Arnell, etc., 
Co. v. R., [1922] 1 K. B. 599. 


2753a. Sale of goods—Principal not entitled 
to sell..|—-Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sel] unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption docs not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability.—BENTON v. 
CAMPBELL, PARKER & Co., [1925] 2 KX. B. 
410; 94 L. J. K. B. 881; 1384 L. T. 60; 89 
J. P. 187; 41 T. L. R. 662; 69 Sol. Jo. 842, 
D.C. 


2757. Add. Annotation :-—As to (1) Consd. Edwards 
v. Porter (1924). 41 T. L. R. 57. 


2761. Add. Annotation :—As to (3) Refd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
538. 


2763. Add. Annotations :—As to (1) Refd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
538; Edwards v. Porter (1924), 41 T. L. R. 
57. <As to (2) Refd. Me Wingfields, [1923] 2 
K. B. 112. 


2769. Add. Citation :—-13 Asp. M. L. C. 463. 


2777. Add. Annotation :—Consd. HWdwards vv. 
Porter, McNeall v. Hawes, [1923] 2 kK. B. 538. 





2778. Add. Annotation :-—Mentd. Brandon v. 
Michelham (1919), 35 T. L. Ri. 617. 
2780. Add. Annotation :-—Consd. Edwards vu. 


Porter (1924), 41 T. L. KR. 57. 


2786. Add. Annotation :—Gencrally, Mentd. Sun 
Bldg. Soc. v. Western Suburban & Harrow 
Road Bldg. Soc., [1920] 2 Ch. 144. 


2788. Add. Annotation :-—Refd. Smith v. Buskell, 
Buskell v. Smith & G. W. Ry., [1919] 2 K. B. 
362. 


on (vccount of the purchase mouey, but 


frm —Firm having disposed of business. } 
—Pitis., owners of abn apple orchard, 
were visited by C., acting for deft. co., 
who represcuted to plitfs, that he was 
buying on behalf of N. & L., a firm 
which had been well-hnown to pltfs. 
jn previous years as buyers of apples, 
& was represonted to pltfs. by C., as 
all right, solid as a rock ” & * had 
running since 1847."" A paper was 

ce . containing 

the proposed sale & 


O - 
_uw.., « N. & L., or their agents, 
buyors. Pitts. dehvered — their 
les to deft., & received payment on 
account in cheques of deft. co. 
time of the transaction N. & L. had 
gone out of business, having disposed 
of the same to another cvo., which, 
after changing its name severul times 
had gone into liquidation :- J/eld: 
deft. co. was hable to pltfs. for the 
remalning unpaid on account 


balance 
c+ BERWICK 


» ante —RRENNAN t. 


At the : 


! 
| 
| 


Fruit Co., [1928] 1 D. L. R. 548; 59 
N.S. Lt. 510.—CAN. 


PART X. SECT. 1, SUB-SECT. 7.—A. 

2748 v. -}—In an action for 
breach of warranty of authority, the 
cause of action is the treach of the 
express or dnplied promise of the person 
who assumes to act as ugent that he 
has authority so to act, the con- 
sideration necessary to make that 
promise binding being found in the 
auction of the other party in entoring 
into the contract. Pitf. {mn such an 
action need not establish that he 
believed deft.’s representation that he 
had autLonty. though it must appeur 
that he acted in reliance upon 1t.— 
Lraao ce. Brown, [1923] V. L. R. 440. 
-——-AUS. 

sr. Liability for return of deposu.\— 
Where a person, falsely representing 
iuself to be the agent for the owner of 
certain land, entered into a contract 
fur the sale thercof, & received a deposit 





| 
| 
| 


the vendee could not obtain specific 
se of the contract :—-Held : 

is reinedy against the agent for the 
return of the deposit was at law, & 
that a bill for that. purpose would no 1 
lie.—GRAHAM v. POWELL (1868), 15 
Gr. 327.—CAN. 


PART X. SECT. 1, SUB-SECT. 7.—B. 


27653. Third party in error as to 
actual scope of agent’s authority j— 
Deft.. as agent of ahsentec landlords, 
instructed pitf., a solr., to distrain for 
rent. on certain goods. A claim was 
made to the goods by a chatte] mtgce , 
whose right was contested by pltf. 
under instructions from deft., whose 
authority for such proceedings was 
later repudiated by the landlords :— 
Held: pitf. could recover from deft. 
his costs of the interpleader proceed- 
tgs upon a warranty of authority.— 
CUNLIFFR v. PLaNta, [1920] 3 W. W. U. 
898; 54 D. L. LR. 196.—CAN. 


2795. Add. Annotations :—Refd. 


~ 


Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 
eee? Edwards v. Porter (1924), 41 T. L. KR. 


2807. Add. Annoiation :—Refd. Holt v. Markham, 
[1923] 1 K. B. 504. 
2812. Add. Annotation :—A to (2) Refd. Archangel 
Saw Mills v. Baring & A.-G., Steam Saw Mills 
v. Baring & A.-G. (1921), 37 T. L. R. 857. 
2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.]—In 1917 
pltfs., under licence from the 
Imperial Govt. exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchase- 
money received by them for the timber to 
deft. bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt. in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt. was over- 
thrown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
2 han 


esha oat Maan 1 Frimas lables AiaanlenA + 


Republic. Pltfs. having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltts. in the 
second action before Nov. 7, & the other by 


Russian : 








pitts. in the first action on Nov. 9, at which | 
date they did not know of the Bolshevist | 


revolution. Pltfs. in both actions alleged 
that the bankers & the Russian Govt. were 
merely trustees for them, & the money having 
been paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs. in the first action 
further contended that they had paid tbe 





Cases 2795—2924. 


British Bank for Foreign Trade, [1926] 1 
K. B. 328. 

2825. Add. Annotation ----Refd. Re A Debtor, 
[1928] Ch. 199. 

2826. Add. Annotations :—Apld. Admiralty Comrs. 
v. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. Distd. Steam 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. v. Baring, [1922] 1 Ch. 244. Consd. 
British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
Refd. Jones v. Waring & Gillow, [1926] A.C. 
670. 

2828. Add. Annotations :-—Consd. Scottish Metro- 
politan Assce. v. Samuel, [1923] 1 K. B. 348. 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 K.B. 
328. 

2831. Add. Annolation :—Consd. Guaranty Trust 
Jo. of New York v. Hannay, [1918] 2 K. B. 
623. 

2834. Add. Annotation :—As to (1) Refd. British 
American Continental] Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 
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brook, [1924] 1 K. B. 879. 


2841. Add. Annoiations :-—Refd. Holt v. Markham, 
[1923] 1 K. B. 501; Jones v. Waring & 
Gillow, [1926] A. C. 670. Mentd. Chilling- 
worth v. Esche, [1924] 1 Ch. 97. 


2866. Add. Annotation :—Folld. Hosier v. Derby 
(Warl), [1918] 2 K. B. 671. 

2867. Add. Annotation :—Consd. R. v. Income Tax 
Special Purposes Comrs., x p. Dr. Barnado’s 


Homes National Incorporated Assocn., [1920] 
1K. B. 26. 


money under a mistake of fact, & on that | 2888. Add. Annotations :—Consd. British American 


ground also they were cntitled to recover it : 
—Held: (1) this money had been paid to the 
bank as agents for the Russian Govt., & the 
cl. would not order payment of it in the 
absence of that Govt. or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pitis. & an 
order of the ct.—SreAm Saw MILIs Co. v. 
BARING Brorikrrs & Co., ARCHANGEL SAW 
MILs Co. v. BARING BROTHERS & Co., [1922] 
1 Ch. 244; 91 L. J. Ch. 325: 126 L. T. 
403; 38 T. L. R. 200 ; 66 Sol. Jo. 170, C. A. 


Annotation :—Refd. Home & Colomal Insce. ». London 
Guarantee & Accident Co. (1928), 45 T. L. Rh. 131. 


2818. Add. Annotations :—Consd. Scottish Metro- 
politan Assce. v. Samuel, [1924] 1 K. B. 348. 
Refd. British American Continental Bank v. 


PART X. SECT. 1, SUB-SECT. 8.— | 


A. (a). 
2808 iii. Subject to special 


2809 ia. 











a vendor has agreed to pay a& com- 
mission to his agent & has ugreed that 


Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones v. Waring 
& Guillow, [1926] A. C. 670. 


2895. Add. Annotation :—Refd. Lawrence v. Hayes, 
[1927] 2 Kk. B. 111. 


2899. Add. Annotation :—Refd. McCreagh v. Judd, 
[1923] W. N. 174. 


2916. Add. Annotation :—Generally, Mentd. Jordy 
v. Vanderpump (1920), 64 Sol. Jo. 324, 


2917. Add. Annotation :—Mentd. G. N. Ky. v. 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 


2924. Add. Annotation :—Refd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind Coope v. Same, 
[1920] 2 K. B. 487. 


—-—.J—Where principal, & who before discovery of 
the forgery pays the money over in 


accordance with instructions received 


terme.J—Plttf. listed land with defts. 
for sale. Defts. secured a prospective 
purchaser, receiving from him $1,000 
as deposit & gave a receipt setting 
out the terms of sale & concluding 
thas: ‘*‘ Money to be refunded if 
Gray Estate fail to deliver, as 
agreement.’’ The purchaser refused 
to complete :—Held: defts. in their 
receipt undertook an obligation to the 
pure aser to hold the deposit on his 
ehalf, & pltf. could not recover the 
money from defts. as if it had been 
received by them simply & solely on 
her behalf.—GrRay v. MURCHISON 
1922), 70 D. L. R. 7; [1922] 3 
. W. R. 645.—CAN. 


J.B. 


per 


the amount received by the agent as 
@ deposit from the purchaser should be 
retained by the agent in part payment 
of such commussiou & has given security 
for the balance, the deposit must be 
treated as paid over to the vendor, & 
in an action for money had & received 
it ig only from the vendor that it can 
be recovered.—BRUNATETTER v ZUSH- 
ING, (1918) 3 W. W. R. 546.—CAN. 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (b) ii. 


2828 v. -_-If a bank pays 
money on a forged cheque tw an inno- 
cent agent who at the time Informs 
the bank that he is an agent & not a 


81 





from his principal, the bank cannot 
recover the amount from such agent.— 
BANQUE D’HOCHELAGA v. MARSHALL, 
[1921) 2 W. W. kh. 496; 31 Man. 
L. R. 242.—CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 
A. (b). 


2918 i. Gencralruic.}—Where a third 
party has suffered loss or injury he 
has no right of action against an agent 
personally unless the agent has been 
guilty of a wrong or a breach of trust.— 
WINTERMUTE v. MOULTON (1922), 65 
D. L. R. 653.—CAN. 

6 


Cases 2926—3040a. 


2026. Add. Annotation :—Consd. Weld-Blundell v. 
Stephens, [1920] A. C.'956. 


2940. Add. Annotations :—Consd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. lL. R. 264. 
Refd. Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775; 
London & Montrose Shipbuilding & Repairing 
Co. v. Barclays Bank (1925), 31 Com. Cas. 67. 
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2943. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1925) 2 K. B. 612. 

2951. Add. Annotation :—Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. 

29538. Add. Annotation :—Consd. 
Porter (1924), 41 T. L. R. 57. 

2955. Add. Annotation :—Mentd. Glicksman v. 
eae & General Assce., [1925] 2 K. B 


Edwards vv. 


Part Xl—Duration and Termination of Agency. 


8005. Add. Annoiation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

3012. Add. Annotation :—Mentd. Hamilton v. 
Caldwell (1919), 88 L. J. P. C. 178. 

3014. Add. Annotation :—Refd. Payzu v. Saunders; 
[1919] 2 K. B. 581. 


Add. Annotation :—Mentd. MKdwards 


aay { 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 
8025. Add. Annotation :—Refd. Re Vulcaan Coal | 


Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 


3027. Add. Annotation :—As to (1) Folld. Schostall 
v. Johnson (1919), 36 T. L. R. 75. 


3027a. Agent not interned.|—In Aug. 
]912, pltf., who was an Austrian subject 
residing in this country, made with defts., 
who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but plté. 
was exempted from internment & was 
allowed to travel between his house & defts.’ 
place of business. In Sept. 1914, defts. 
wrote to pltf. that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract :— 
Held: the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pltf. was entitled to damages.—ScHOSTALL 
v. JOHNSON (1919), 36 T. L. R. 75. 


3028. Add. Citations :—affd., [1918] A. C. 239; 
87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206; 62 Sol. Jo. 290. H. L. 


Add. Annotations :—As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. OC. 260. 
As to (2) Distd. Fried Krupp Akt. v. Orconera 


PART X. SECT. 2, SUB-SECT. 2.— 
B. (a) 


2844 i. Agent holding goods or 
principal— Absolute refusal to true 
owner.J—~-A servant or ent can be 
sued for conversion of a chattel mtge. 
claimed by pltf. from the master or 
principal, where the refusal by such 
servant or agent to deliver it to the 
pitf. is absolute.—ADVANCRK RUMELY 
THRESHER CO., INCORPORATED vt. 
SERVION, [1919] 2 W. W. R. 

12 Sask, L. R. 294.—CAN, 


PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 


29501. Misrepreseniations — Reck- 
less.}—~—Deft., as agent for the owncr, 
induced pltf. to purchase a grocery 
business. Pltf. claimed damages from 








representations. 
that 


~—Held > 


KASTERBROOK  v. 


2966 vil. 





deft. on the ground that he had induced 
her to purchase the business by mis- 
The jury found that 
the representations made were untrue, 
hey had been made by deft. 
recklessly & without regard to their 
truth or falsehood, & that they had 
induced pltf. to purchase the business : 
the jury was justified in 
treating deft.’s statements as definite 
representations & in concluding that 
; they were made to induce & 

induce, pitf. to ae the business.— 
N, Z. L. R. 428.—N Z 


PART XI. SECT. 2, SUB-SECT.1.—A. 

---In an ary 
house agent’s agreement the principal 
may revoke the agent’s authority at 


Iron Ore Co. (1919), 88 L. J. Ch. 804. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331; Rodriguez 
v. Speyer, [1919] A. C. 59. Generally, Mentd. 
Re Munster, [1920] 1 Ch. 268; Re Ferdinand. 
Ex-T'sar of Bulgaria, [1921] 1 Ch. 107; 
aw Rush, Warre v. Rush, [1923] 1 Ch. 36. 
Add. Annotations :—As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331. Generally, Mentd. 
Rodriguez v. Speyer, [1919] A. C. 59; Re 
Sutherland Duchess, Bechoff v. Bubna (1921), 
65 Sol. Jo. 518. 
3030. Add. Annotation :—Refd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 
3040a. -|—By an underwriting contract 
dated Dec. 3, 1919, a syndicate agreed with 
a co. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of the 150,000 shares underwritten 
by them & stated: ‘‘ We now hand you 
application for the shares hereby under- 
written by us together with cheque for £1,256, 
being deposit of 2s. 6d. per share.’’? The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause: ‘* This contract & our 
said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 


$029. 








any time before the agent has fully 
performed what he was authorised to 
do.—TYNAN w. A’BECKETT, [1923] 
V.L. R. 412.—AUS. 

2965 viii. ———. +A contract of 
agency can in the absence of a term, 
expresa or implied to the contrary, 
be terminated at the will of either 
party.—POLLARD wv. GIBSON, [1924] 
4D. L. R. 354; 55 0. L. R. 424: 
varying 64 O. L. R. 419.—CAN, 


PART XI. SECT. 3, SUB-SECT. 1. 

st. Death of principal—Power to con- 
vey land.j}—-Held: under a power of 
attorney executed by M., who died in 
1919, her attorne could execute a 
valid transfer of her land, after her 
249 > 47 Q. L. R. 285.—CAN. 


did 


OPKINS, [1918] 


ordin 


to us the above-mentioned shares & enter 
our name in the register of members in 
respect thereof.”” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated hy the sub-underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque for £1,250 in 
their favour. On the issue of the prospectus 
only 55,000 shares were applicd for by the 
public. On Dec. 12 the syndicato verbally 
applied in their own name & in the names of 
several sub-underwriters including applt. for 
an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheaue for the total amount 
of the application money. On the same day 
the co. allotted to applt. 6,334, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 


PART XI. SECT. 


3045 iii. ‘iW: amere authority to sell was 





——.}- 


Heid: 
terms or from valuable consideration having bocn given.—_ MAHOOoD v. GEANGE, [1927] N. Z L. R. 7 


R3 


Vol. I.—Agency. Cases 3040a-—3057. 


of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom as the holder of the 6,334 shares :— 
Held: the authority given by applt. to the 
syndicate to apply for shares was a con- 
tinuing & irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw.—Re OLYMPIC REINSURANCE Co., 
POLE’sS CasE, {1920} 2 Ch. 34]; 89 L. J. Ch. 
5644; 123 L. T. 786; 36 T. L. R. 691, C. A. 
Annotation —Men td. Re Greater eral Insce. Corpn. 
Hz p. Brockdorff (1920), 124 L. T. 194 
See, generally, COMPANIES, Vol. IX., pp. 182 
et seq. 


3041. Add. Annotation :—Mentd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 


3051. Add. Annotation :—Refd. Smith v. Wood 
(1928), 189 L. T. 250. 


3057. Add. Annotations :—Refd. Cheshire v. 
Vaughan, [1920] 3 K. B. 240; Maskell »v. 
Hill, [1921] 3 K. B. 157. Mentd. Cohen v. 
Hill, [1922] 2 K. B. 37. 


4, SUB-SECT. 3. 
not rendered irrevocable, oither ae rena of its express 


Cases 4—-20d. 


to as A. H. Act, 1923. 
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AGRICULTURE. 


Nore.—The Act now in force in England is ‘‘ Agricultural Holdings Act, 1923 (c. 9),’’ herein referred 


‘ 


The Act repealed (inter alia) A. H. Act of 1908 (c. 28). 


Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 :— 

SUB-SECT. 1a.—COMPENSATION FOR INCREASED OR DIMINISHED VALUE OF HOLDING (see p. 88, post). 

SuB-SECT. 3a.—COMPENSATION FOR ENFORCEMENT OF PROPER CULTIVATION (see p. 91, post). 

SUB-SECT. 3b.—ASCERTAINMENT OF COMPENSATION (see p. 91, post). 


| Part I.——Definitions. 


Part 


4. 


19. 


24a. 


24b. 


29a. 


Add the following cross-reference :— 


‘* Market garden.’’]}—See Nos. 267b, 267c, post. 


Il—-Commencement, Duration, and Termination of 


Agricultural Tenancy. 


Add. Annotations :—Refd. Croft v. Blay, 
[1919] 1 Ch. 277; Simmons v. Crossley, 
[1922] 2 K. B. 95. 

Add. Annotation :—As to (2) Refd. Re Bebing- 
ton’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 559. 

Agriculture Act, 1920 (c. 76), s. 28--To what 
tenancies applicable.]|— The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applics not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six months’ notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a 
notice to determine the pcan —EDELL v 
DuLiEeu, [1924] A. C. 38; 93 L. J. K. B. 286 ; 
130 L. T. 390; 40 T. L. BR. 84; 68 Sol. Jo. 
183, H. L. 


Agricultural Holdings Act, 1923 (ec. 9), 
s. 25 (1).]—The above sub-sect. applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord.— 
FLATHER v. Hoop (1928), 44 T. L. R. 698; 
72 Sol. Jo. 468. 

Termination of tenancy—Whether matter for 
arbitrator—Under Agricultural Holdings Act, 


1923 (c. 9), s. 16.)—A question whether a 

tenancy has terminated or not is not a 

“question or difference arising out of the 

termination of the tenancy ”’ within the above 

sect.— SIMPSON v. BATEY, [1924] 2 K. B. 666 ; 

te L. J. K. B. 919; 131 L. T. 724; 68 Sol. Jo 
754, C. A. 

Annotations :-—Expld. R. Powell, Hz p. caaen. 25 1 
K. 33.641. Consd. Lowther ». Chiford, [1927] 1 B.13 
Refd. Harrison v. Ridgway (1925), 133 L. T. 238. 

29b. S. P. R. v. POWELL, £2 p. CAMDEN (MARQUIS), 

[1925] 1K. B. 641; 94L. J. K. B. 433; 1382 
L. T. 766; 89 J.P.64; 41 T. L. R 277; 23 
L. G. R. 391, D.C. 

Annotations :—Consd, Lowther v. Clifford, ert K.B.130. 
Refd. Harrison v. Ridgway (1925),133 L. T.2 

29c. Whether condition a Geiik - arbitra- 

tion—Under Agricultural Holdings Act, 1923 
(c. 9), s. 16.]|—The words “arising out of the 
termination of the tenancy of the holding” 
in the above sect. apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator.—R. v. POWELL, 
Ex p. CAMDEN (Marquis), [1925] 1 K. B. 641; 
04L. J. K. B. 483; 132 L. T. 766; 89 J. P. 
64; 41 T. L. R. 277; 23 L. G. R. 391, D.C. 


Ranatiiony: -—Folld. Harrison v. Ridgway ae). ae L. T. 
238. Consd. Lowther v. Clifford, {1927} 1 K. 130. 





| 20d. S. P. HARRISON v. aes 133 L. y: 


238 ; 23 L. G. R. 484, D. C. 
Annotatoon: :—Consd. Lowther v. Clifford, [1927] 1K. B.130. 


PART I. 

** Agriculturist ”°—Saskatchewan 
Co-onerative Elevator Compuny Acts.\— 
Rte COMPANIES WINDING UP Act, Fe 
SASKATCHEWAN CO-OPERATIVE ELEVA- 
TOR Co., Ln. (Sask.), [1927] 4 D. L. Kh. 
804; [1927] 3 W. W. ht. 269.—CAN., 

sd. ‘* Market garden.’’—Not experi- 
mental bulb growing establishment.) 
—WATTERS v. HUNTER, [1927] S. C 
310.—SCOT. 


PART II. SECT. 8, SUB-SECT. 2.—A. 


sk. Joint tenants in nossesson by tacit 
relocation—Notice to terminate given by 
one tenant.}—Two brothers were part- 
ners & joint tenants under a lease 
renewable by tacit relocation. The 
elder brother, the active partner, gave 
notice in writing to the landlord that 
he intended to leave the farm. Sub- 
sequently they declined to remove 


from the farm, on the ground that the 
notice being in the name of one of the 
joint tenants only, was insufficient to 
prevent renewal of the lease by tacit relo- 
cation :—J/eld: (1) the notice neces- 
sary. under A. H. (Scotland) Act, 1908 
(c. 64), 8, 18 (1), to prevent taci reloca- 
tion, might be given by aduly authorised 
agent for the tenant: (2) as the evi- 
dence showed that the elder brother 
had sufficient authority to terminate 
the lease on behalf of the partners, the 
notice given by him was effectual to 
prevent tacit relocation, although the 
fact. that he was acting both for him- 
self & as agent for his brother did not 
epneer ex facie of the notice.—GRAHAM 
TIRLING, [1922] S. C. 90.—SCOT. 


PART II. ai 3, SUB-SECT. 2.—B_ 
sp. Stat ontract- 


provisions—C 
ing out. Sea rties ah a lease of agri-® 


cultural subjects cannot contract out 
of the statutory provisions with regard 
to notice of termination of the tenancy. 
——DUGUID v. MUIRHEAD, [1926] S. 


PART II. SECT. 83, SUB-SECT. 6. 

29a i. Termination oftenancy—Whether 
matter for arbitrator—Under Agricultural 
Holdings (Scotland) Act, 1923 (ce. 10), 
8. 15.)—Held; not one ‘of the matters 
remitted to the exclusive jurisdic- 
tion of the arbitrator.— DONALDSON’S 
HOSPITAL (EDINBURGH) TRUSTEES v. 
ESSLEMONT, [1925]S.C. 1993; on appeal, 
(1926] S.C. (H. L.) 68.—SCOT. 

st. Lessor selling farm under power in 
lease—Purchaser put in possession— 
Sale not completed. Held : pitt. 
having sold the farm, & put purchaser 
in possession to the know adg6 of deft., 
the latter might conclude that pitt. 


30a. 


Agricultural Land Sales (Restriction of Notices 
to Quit) Act, 1919 (c. 63)—Application of 
Act.|—Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 
(2) to equitable as well as legal owners; 
(3) where notice is by one person & sale by 
another ; (4) to the whole holding, although 
the sale is only as to a part.—ROBINSON v. 
NESBITT (1920), 64 Sol. Jo. 291. 


annotation :—Generaily, Apprvd. Blay v. Dadswell, [1922] 1 


¥ 
e 


30b. 


30c. 


30d, 


32. 


36. 


39. 


56a. 


had exercised the rght to sell given 
the lessor under the lease & that 
his lease was therefore at an end; 
pltf.’s allowing the purchaser to with- 
draw from the agreement to purchase 
did not affect deft.’s rights or reinstato 
the lease.—RINK v Muixos, [1918] 2 
W. W. R. 1021; 11 Sask. L. R. 271; 


42 D. 


sz. Contract for share farming—No 
provision as to duration. |—Deft.cropped 
pltf.’s land on shares in 1917, & in 
1918 agreed to do so again. 


B. 632. 





Contract for sale after passing of Act— 
Notice by one person—Sale by another.]— 
ROBINSON v. NESBITT, No. 30a, ante. 

Sale requiring consent of several 
parties—Consent of some parties given after 
passing of Aect.]—-A contract to sell to plté. 
land under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft. was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently juined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1919 :—Held: the 
contract of sale was entered into with pltf. 
before the passing of the Act of 1919, & the 
notice to quit, therefore, was valid, & pltf. 
was entitled to possession.— Brooks v. BLoon 
(1920), 90 L. J. K. B. 577; 124 L. T. 316; 
36 T. L. R. 826; 64 Sol. Jo. 685, D. C. 

Sale to tenant.]—(1) Sect. 1 of the 
above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 














(2) Agriculture Act, 1920 (c. 76), s. 29 & | 
sched. 1. are amending & not merely declara- | 


30e. Agricultural Holdings 


Vol. IL—-Agriculture. Cases 30a—56a. 


tory, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act.—BLAY v. 
DADSWELL, [1922] 1 K. B. 632; 91L.J.K.B. 
739; 127 L. LT. 6; 66 Sol. Jo. 439; 20 
L. G. R. 221; 86 J. P. Jo. 65, C. A. 

Act, 1923 (c. 9)— 
Farm held under two landlords—Notice to 
quit given by both—cContract for sale by 
one for part of farm.]—On May 20,1912, T. 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 1914, T. conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4,1919, & C. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. Bya notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of pltfs. jomtly gave 
C. notice to quit the whole holding on Oct. 11, 
1924. By an agreement dated Oct. 1, 1924, 
‘I’.’s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 
1925. COC. refused to give up possession to 
pitts. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Pltfs. brought 
an action for a declaration that the notice 
to quit was eficctive, & to recover possession 
of their land :—I/cild: as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act. did not apply; the tenancy had been 
duly determined as regards pltts.’ land, & 
pltfs. were entitled to the declaration which 
they asked & to an order for possession of 
their land.— ROCHESTER & CHATIIAM JOINT 
SEWERAGE BOARD v. CLINCH, [1925] Ch. 753 ; 
95 L. J. Ch. 49; 1384 L. T. 139. 


Part Ill-—Covenants and Customs of the Country. 


Add. Annotation :—Refd. Richmond v. Savill, 
[1926) 2 K. B. 630. 


Add. Annotations :—Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. Mentd. Michael v. 
Phillips (1923), 180 L. T. 142; Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. 


Add. Annotations :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. Mentd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

Grass land laid down by tenant.]— 
By a tenancy agreement made in 1894 the 
trustees ot an estate, of which pltf. was the 
present tenant for life in possession, agrecd 
to let to deft. certain farm lands & house 


CE 





L. R. 782.—CAN. 


sa. In 


Pitf. was 


trying to sell the. land, as deft. knew, 
& during the summer sold it. 
had been tixed for deft. to give up the 
possession :—Zeld : doft. was entitled SMITH  ( 

to such occupation us was necessary D.L. R. 448; [1927] 1 W. W. R. 280.— 
to put in & harvest the crop for1918.— CAN. 

FLETCHER v. Lyons, [1919] 3 W. W. R. 

381; 48 D. L. R. 365.—CAN. 


PART III. SECT. 1, SUB-SECT. 1. 


crop-payment 
Essence of contract. |—'lrhe covenants to 
cultivate under a crop-payment pur- 


agreement 


buildings comprising 158 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
ot £48. The tenant covenanted to manage 
& cultivate the land in a lusbandlike manner, 
& that he would not plough or otherwise 
break up ‘‘any grass land’’ without the 
consent of the landlord. In the schedule to 
the agrecment the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grass land. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which had been arable at the commencc- 


chase are of the essence of the contract, 
& go to the root of the performance of 
contract by the purchaser.— 
Sask.), 11927) 1 


No time 


WRIST v. 


PART III. SECT. 2, SUB-SECT, 1.—B. 


sc. Covenant to rud land of weeds— 
Breach-—Relief from forfeiture. }—Reliet 
was granted due to exceptional weather 
conditions, ettc.—WAKNER v. LINAHAN, 
[1919] 2 W. W. R&R. 94.—CAN. 


Cases 56a—194. 


ment of his tenancy. In an action by pltf. 
to restrain him from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft. counterclaimed for 
damages by reason of the interim order :— 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
acres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner; (3) 
deft. had suftered no damage from the grant- 


ENGLISH AND EmprrE Dicest SUPPLEMENT. 


or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, 4.e. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is In 
accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Semble: agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant.—RiIcHARDS v. DAVIES, [1921] 1 Ch. 
90; 89 L. J. Ch. 601; 124 L. T. 238; 65 


ing of the interim injunction.—CLARKE- Sol. Jo. 44. 

JEKVOISE v. Scurt, ({1920}] 1 Ch. 382; 89 

L. J. Ch. 218; 122 L. T. 681. 
68. gg eat aaa epee eo v. iri hy 

20] . B. 106. entd. ev. Purcell, e cor’ 

[1926] 1K. B. 446. ¥ SuB-SECT. 16.—OTHER Marrers (Vol. II., p. 28). 
69. For ‘that relation existing between him & Add the following case :— 

the other tenants in common” read ‘“‘that 166a. Tenant to perform ‘‘ team-work ”’ for land- 

relation not existing between him & the lord.J—An agreement for an agricultural 

other tenants in common.”’ lease contained a stipulation that the tenant 
80. Add. Annotations :—Refd. Horlick v. Scully, should perform each year for the landlord, 

[1927] 2 Ch. 150. Mentd. Lloyd-Jones v. “at the rate of one day’s team-work with 

Clark-Lloyd, [1919] 1 Ch. 424. two horses & one proper person for every 
108. Add. Annotation :—Refd. Melzak v. Lilienfeld, £50 of rent when required, except at hay & 

[1926] Ch. 480. corn ra hie baie pene Pea the 
106. Add. Annotation :—As to (1) Refd. Clarke- Saarenes oe posiuaar niet ps a 

Jervoise ». Scutt, [1920] 1 Ch. 382. feokt Ary en (ory idl, ate and eeteely 
107a. S. P. AYLET v. Dopp (1741), 2 Atk. 238; 26 | y 


KE. R. 547. 


Annotation :-—Refd. Denton v. Richmond (1833), 3 Tyr. 630. 


117. 
117a. 
125. 


140. 


147. 


164a. 


PART III. SECT. 2, SUB-SECT. 3.—B. 


e i. 


he was prevented from 
fallowing by an excessive 


water 


was entitled to 6133 damages.—HUNT 
ratte (1921), 67 D. L. R. 777.— 


Add. Annotation :—Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

Grass land laid down by tenant.|— 
CLARKE-JERVOISE v. Scutt, No. 56a, ante. 
Add. Annotations :—Mentd. A.-G. for Man- 
toba v. Kelly, [1922] 1 A. C. 268; Kelantan 





Government v. Duff Development Co., [1923] 175a 
| 


A. C. 395. 

Add. Annotations :—Refd. Raikes v. Ogle; 

[1921] 1 K. B. 576; Brakspear v. Barton, 

{1924] 2 K. B. 88. 

Add. Annotation :—Generally, Mentd. Ariadne 

S.S. Co. v. McKelvie, [1922] 1 K. B. 518. 
Against sub-letting—Letting of grass keep 

in last year of tenancy—Agistment.|— Wherc 

the tenant of a farm covenants not to underlet 


L. QR. 452 ; 








-}—Applt. alleged that 
sumimer- 
ina of 

eld resp. 





@ iii. 
being on the land :— 


fallowing & 


breaki 


173. 


194. 


D. 17 Alta. 
{1922] 1 W. W. R. 70.—CAN 
¢& to break land—Breach— 
Measure of damages.|—The measure of 
damages is the value of the additional 
work necessary to do the summer- 
-—-TOCHER Ww. 


used, & therefore included drawing coals to 
B. Palace; (2) the tenant was not bound to 
supply a car or other vehicle for the purpose 
of the work.—MARLBOROUGH (DUKE) v. 
Osnorn (1864), 5 B. & S. 67; 3 New Rep. 
568; 83 L. J. Q. B. 148; 10 L. T. 28; 28 
J. P. 5382; 12 W. 1. 418; 122 E.R. 758. | 


Add. Annotation :—Mentd. Richmond v. 
Savill, [1926) 2 K. B. 530. 


. Agreement to pay interest on amount of 
incoming valuation & on quitting to leave 
equal value of tenant rights.|—-Held: not to 
create a personal debt to the lessor, but to 
enure for the benefit of a subsequent land- 
ee Naa cael v. OLINTON (1883), 1 Cab. 
& El. 45. 


Add. Annotations :—Consd. Bradbury  v. 
Grimble (1920),124L.T.189. Refd. Lowther 
v. Clifford (1926), 95 L. J. K. B. 576. 


L. R. 366; damages for miscropping made by 4 

‘ landlord against a tenant unders 35 (2) 
during the currency of the lease cannot 
be referred to arbn., but falls to be 
determined by the ct. in an ordinary 
action.—_ WESTWOOD v. BARNETT, 
[1925] S. C. 624.—SCOT. 


JOHNSON (1922), 68 D. L. R. 768; 

6 ii. Or to crop—Breach.}—A HP ser ee R. 356; [1922)2 W.W. R. PART III. SECT. 2, SUB-SECT. 16 
lessee anlar taste year ae to ad . : PP cas epg aka to mare ae es ashe 
or summer-fallow every portion o e are of crop or pay value——Option 
demised premises brought under PART Ill. SECT. 2, SUB-SECT. 4. of tenant—Time for exercising.}—The 
cultivation. The lesxee failed to crop 120 iv. —— ——— ——.}—AINLEY v- lessee of a farm agreed to deliver to 


or summer-fallow 30 acres brought 
under cultivation, owing to the land 
being covered with water. The lessor 
gave evidence that a crop of green feed 
could have been grown on the 30 
acres :~—~Held: if the Jessee could 
not, or did not choose to crop, he must 
sununer-fallow; ‘“‘ crop” within the 
covenant in the lease included a green 
crop.--STEFFES v. SMITH (1921), 66 


LowEY (Sask.), [1926] 1 D. L. R. 73.— 
CAN. 


sd. Miscropping — Claim for dam- 
ages during tenancy—How determined. } 
~— Agricultural Holdings (Scotland) 
Act, 1923 (c. 10), 8. 15 (1), is, except 
as regards disputes relating to the con- 
struction of the lease, applicable only 
to disputes arising out of the termina- 


tion of the tenancy; & a claim for 


the lessor a fixed share of the crops, 
or pay the value thereof, all crops to 
remain the property of the lessor until 
the scttlement of accounts at the 
termination of the contract :—//eld: 
the time for the exercise of the option 
was upon the settlement of accounts 
when the contract was terminated.— 
Dickie v. SPARE (1921), 62 D. L. it. 
551.—CAN. 


226. 


226a. 


229. 


Vol. I.—Agriculture. Cases 226—242a. 


Part V.—Compensation. 


Add. Annotation :—Mentd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 148. 


——.]—Where the tenant of a farm 
held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 
coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment.—Re 
WADSLEY, BETYINSON’S REPRESENTATIVE 
v. TRUSTEE (1925), 94 L. J. Ch. 215; [1925] 
B. & C. R. 76. 

Add. Annotations :—Refd. Bradshaw v. Bird, 


[1920] 3 K. B. 144; Dale v. Hatfield Chase 
Corpn., [1922] 2 K. B. 282. 





229a. Incoming tenant agreeing to repay com- 


pensation paid by landlord—Action by land- 
lord on agreement—When cause of action 
arises.|—By an agreement dated Dec. 24, 
1915, made under seal, plitfs. let to deft. a 
small-holding from year to year from Feb. 2, 
1916, at a rent of £132 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed ‘‘to pay on 
entry any allowance or compensation which 
may be due from the council tu the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part III.’”’ Deft. entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
1921. On Jan. 13, 1923, pltf. council brought 
an action in the county ct. claiming to 
recover from deft. the sum of £30 17s. 6d. 
under the agreement of Dec. 24,1915. Deft. 
pleaded that pltfs.” cause of action had 


arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought “ within six 
years next after the cause of such action or 
suit ’”’ :—Held: pltfs.’ cause of action against 
deft. did not arise on Feb. 2, 1916, when 
deft. entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agreement ; 
therefore the time only began to run from 
Feb. 11, 1918, & the action was not barred.—- 
CHESHIRE CouNTYy CouNcIL v. HOPLEY 
(1923), 1380 L. T. 128; 21 L. G. R. 524. 

Si ae PP aoe Cayzer, Irvine v. Board of Trede, [1927] 


232. Add. Annotation :—-Consd. Re Russell & 
Harding (1922), 128 L. T. 476. 


2383. Add. Annotations :—Refd. Re Masters & 
Duveen, [1923] 2 K. B. 729. Mentd. 
Bowling v. Camp (1922), 128 L. T'. 842; Ingle 
v. Farrand, [1927] A. C. 417. 


234. Add. Annotation :—Cenerally, Mentd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 


237a. Agricultural Holdings Act, 1908, s. 1 (1)— 
Improvements required to be made under 
tenancy agreement—Agreement made before 
January 1, 1921.]—-A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 
plant half the land with fruit trees & fruit 
bushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made:—Held: he 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of his tenancy & the 
contract of tenancy having been made before 
Jan. 1, 1921.—HUCKELL v. SAINTEY, [1923] 
1K.8. 150; 92 L. J. K. B. 3183; 128 L. T. 
299, C. A. 
Add. Annotation :—-As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 
242a. Agricultural Holdings Act, 1908—Attempted 
exclusion of statutory compensation. |—Je 
MASTERS & DUVEEN, No. 267a, post. 


239. 


A Jeaso entered into before Jau. 1, 19215 


PART V. SECT. 3, SUB-SECT. 1.—B. 


229 i. Purchaser.}—Aun estate was 
sold with entry to the purchaser at 
Martinmas 1922, & on the same date 
an existing lease of the lands 
terminated, & the tenunt gave up 

ossession. Less than two months 
ater, he intimated a claim for com- 
pensation for improvements to the 
purchascor, & applied to the Board of 
Agriculture, who appointed an arbiter : 
—Held: the ‘“‘ landlord’ Iiable to 
muke payment of compensation to the 
tenant was the selling owuer, in respect 
that he alone was the “ landlord ’’ 
at the termination of the tenancy when 
the tenant quitted the holding & the 
claim for compensation emerged, & 
the obligation so incurred did not 
transmit to the purchaser, & interdict 
ugainst the arbn. procecdings granted. 
—WaADDELL v. Howat, [1925] S. C. 
484.—SCOT. 


PART V. SECT. 3, SUB-SECT. 1.—D. 
287 viia. —— ——-——,J— Where a 





landlord abstains from terminating a 
tenancy, he gives no benefit to the 
tenant under s. 1 (2) (a) of the above 
Act where it is not proved that the 
tenancy was continued in considera- 
tion of the tenant executing the im- 
provement.--MACKENZIE ¥. MACGIL- 
LIVRAY, [1921] $.C. 722 58Sce. L. R. 
488.—SCOT. 


237 ix. Tenant laying down 
temporary pasture.J—-The fact that an 
arbiter finds that in laying down 
temporary pasture the tenant is com- 
plying with the rules of good husbandry, 
which he was bound to observe, does 
not preclude him from also finding 
that the temporary pasture is an 
improvement for which the tenant is 
entitled to compensation under the 
above Act —MACKENZIE v». MAOGIL- 
LIVRAY, [1921] S.C. 722; 58 Sc. L. RR. 
488.—SCOT. 

sf. Agricultural Holdings (Scotland) 
Act, 1923 (c. 10), 8. 1 (1)—Lease entercd 
into before Jan. 1, 1921— Adoption of ont 
of alternative obligations in lease.}- - 


R7 





bound the tenant to adopt one of two 
rotations of cropping. The tenant 
udopted one of the prescribed rotations. 
with the result that he made an 
improvement upon his holding within 
Sched. 1. of above Act. On quitting 
the holding at the termination of bis 
tenancy be claimed compensation for 
the improvement from the landlords 
—-ITeld: he was entitled to com 
pensation as for u voluntary improve- 
ment, in respect that he was not 
required by the lease to execute the 
particular Improvement, but was merel\ 
bound to adopt one or other of two 
prescribed methods of culliavalion.-- 
GIBSON pv. SHERRET, [L9ZS} 5 C. 493.— 
SCOT. 
PART V. SECT. 3, SUB-SECT. 1.—-G. 
sg. Agricultural Holdings (Scotland) 
Act, 1908 (ec. 61) - Sufficeency of notice. | 
—A tenant who has, before the 
determination of his tenancy, made 11 
clear to the landlord that he proposes 
to claim for unoxhausted manures & 


Oases 252-—265b. 


252. 


209. 


259. 


204 


Add. Annotation :—Mentd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 'T. L. R. 143. 

Add. Annotations :—Consd. Simpson _ v. 
Crowle, [1921]3 K. B. 243 ; Smythe v. Wiles, 
[1921] 2 K. B. 66. 
Parochial Church Council v. London Diocese 
(Chancellor), [1923] P. 88; Mansfield v. 
Robinson, [1928] 2 K. B. 353. Mentd. Hunter 
v. Stadtishe Ilochseefischerei Gemeinnutzige 
Gesellschaft (1925), 133 L. T. 488. 

Add. Annotations :-—Apld. Bradshaw v. Air 
Council, [1926] Ch. 329. Refd. Ellesmere v. 
I. R. Comrs. (1918), 88 L. J. K. B. 337; 
Haynes v. Aldridge Colliery Co. (1923), 130 
L. T. 282; Mansfield v. Robinson, [1928] 2 
K. B. 353. 

After this case add as follows :— 


See, further, Sect. 3, sub-sect. 3b, post. 


SUB-SECT. la.—COMPENSATION FOR INCREASED 


on DIMINISHED VALUE OF HOLDING. 


A. Compensation to Tenant. 
Sec A. H. Act, 1923, s. 9. 


B. Compensation to Landlord. 
See A. H. Act, 1923, s. 10. 


264a. Notice of claim—Time for giving—Agricul- 


foeding 
ing the 
suflicicntly complicd with s. 6 (2) of 
the above Act.—Ro@EmrR v. Hutrcne- 


ture Act, 1920 (c. 76).|—Held: the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect. if he gave a notice before the termination 
of the tenancy & not otherwise ; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect. should interfere with that right. 
A tenant held a farm as a yearly tenant 


under the landlord upon the terms, as the | 


arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
Jandlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 


stuffs, but without furnish- : 
varticulars or amounts, has | 


Refd. St. Magnus, etc., | 


not. one of the matters remitted by the 
Act to the exclusive jurisdiction of the 
arbiter, but was a question precedent 
to the existence of a statutory claim, “ 


265a. 


Corpn., 


ENGLISH AND Empire DicEst SUPPLEMENT. 


tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land :—Held: (1) the landlord’s claim was 
not barred by sect. 19 of the above Act; 
(2) the boozy pasture & the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 
therefore in time.—Re ARDEN & RUTTER, 
[1923] 2 K. B. 865; 130 L. T. 51; sub nom. 
ARDEN v. RuLTTER, 92 L. J. K. B. 894, C. A. 


Annotation :-—.A8s to (1) Refd. Lowther v. Clifford, [1927] 1 
Kk. B. 130. 





Right to compensation—Tenant holding 
over after notice to quit./—A.tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation :—Held : 
the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenancy, & the land which he persisted in 
occupying unlawfully was not a_ holding 
within sect. 11 of the above Act, & he, 
therefore, was not within the benefit of the 
Act.—CAVE v. PAGE (1923), 67 Sol. Jo. 659, 
C. A. 


265b. -—— Liability to pay compensation—‘‘ Land- 


lord ’’-—Purchaser entitled to rents— Purchase 
not completed till after claim.|—Certain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
a purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rents & profits, notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 15, 
1918, the sale of the farm was completed :— 
Held: (1) the purchaser was the ‘‘ landlord ”’ 
witbin the Acts; (2) the notice of intention 
to claim compensation was rightly given to 
him; (3) he was lable to pay compensation. 
—BnrapsHaw v. Birrp, [1920] 3 K. B. 144; 
90 L. J. K. B. 221; 123 L. T. 708, C. A. 


\nnotations :-—.1s to (1) Expld. Richards v. Pryse, [1927] 
2K. B. 76. Generally, Consd. Dale v. Hatfield Chase 


[1922] 2 K. 


B. 282; 
. J. K. B. 785. 


Tombs v. Turvey (1923), 
PART V. SECT. 3, SUB-SECT. 2. 


sl. Agricultural Holdings (Scotland) 
Act, 1908 (ce. 64)—What questions arbi- 


BON, [1922] S. C. (H. L.) 140, 170.— 

SCOT. 

PART V. SECT. 8. SUB-SECT. 1.— 
H. (b), 


sh. VW’hal questions arbitrator may 
determine—Termination of tenancy— 
Agricultural Holdings (Scotland) Act, 
1923 (ce. 10), s. 15.)—I1n a note of sus- 
ension & interdict brought by the 
andlords of a farm, craving the ct. to 
interdict procecdings in an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a new occupier, for com- 
pensation for improvements, the com- 
plainers maintained that the tenancy 
had not terminated, & that the appoint- 
ment of au arbiter under the Act was 
illegal :—-Held: the question of the 
claimant’s title to present a claim was 


the ct. had jurisdiction to entertain 
the action of interdict.—DONALDSON’s 
HOSPITAL (EDINBURGH) TRUSTEES 0. 
HssLemMontT, [1925] S. ©. 1993 on ap- 
peal, [1926] S.C. (H. L.) 68.—SCOT. 
sk. Form of arbitration—Artitration 
belween outgoing cd: incoming tenants 
Agricultural Holdings (Scotland) ct 
1408 (¢, 64).—There is nothing illegal 


common law arbn.—MHOGEK Vv. BMULCHK: 
oreleee 8S. Cc. (H. L.) 140, 170.— 











257 ii. .]—-Charges 
for preparing & adjusting ao special 
ease fall to be dealt with by the 
arbiter. — THOMSON wv. GALLOWAY, 
[1919] S. C. 611; 56 Sc. L. RR. 521. 


| 
| 


trailor must dclermine.}—Under s. 10 of 
the above Act it falls to the arbitor 
to dctermine questions connected with 
the tirne & validity of notices to quit 
& notices to claim compensation. 
CowDRAY v. Ferries, [1919] 8S. C. 
(A T.)97 —scoar. 


sm. Agriculture Act, 1920 (ce. 
—Clurim 7 : _ 
year’s 


rent.J—Held: the tenant was still 
entitled to one year’s rent.—M‘HarG 
v. SPEIRS, [1924] S. C. 272.—SCOT. 


sn. ——— Loss from crror in valuation 
of wayyoing grain crop.j)—Under the 
lease of a farm the Jandlord took over 
the waygoing crop of grain from the 
outgo tenant at fiars prices, the 
quantity of the growing crop being 


265c,. ——- ——~ ——— Person entitled to rents at 
end of tenancy.|—(1) Where the tenant of an 
agricultural holding, who has been disturhed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each case a question 
of fact depending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation & sale or removal is not of itself 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural | 
holding has given notice to his Jandlord under 
sect. 11, proviso (b), of his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect. assigns the reversion, the person 
who is liable to pay such compensation as | 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for impr ovements, the 
commencement of the ‘ proceedings ’’ is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator.— DALE v. HATFIELD CHASE COUENS 
[1922] 2 K. B. 282; 92 L. J. K. B. 237; 
128 L. T. 194; 87 J. P.11; 20L.G.R. TOS 


C. A. 
Annotations :—As to (2) Consd. Tombs v. Turvey (1923), 43 
ore K. B. 785. Refd. Richards «7. Pryse, (1927) 2K. B. 
) 


{ 
| 
266a. —— Notice of claim—To whom given— | 
Purchaser entitled to rents.]--BRADSILAW v. | 
Binp, No. 265b, ante. 
266b. ——- Landlord — Subsequent 
alienation of reversion.}—DALE v. DIATFIELD 
CHASE CoRrpN., No. 265c, ante. 


Reasonable opportunity of making 
valuation—What amounts to.|—DALE v. 
HATFIELD CHASE CorRPN., No. 265c, ante. 

Commencement of ‘‘ proceedings ’’~- | 
What amounts to.J—DALE v. LATFIELD 
CHASE Corpn., No. 265c, ante. 

266e. Agriculture Act, 1920 (c. 76)—Right to com- 
pensation—Withdrawal of notice to quit— 
What amounts to.J]—In Sept. 1920, a Jand- 
lord gave to the tenant notice to quit his 
tenancy of a farm for wae he was paying 
a yearly rental of £506 2 On Dec. 31, 1920, 
the landlord wrote to the tenant: ‘I have 
received an offer of £670 per annum for your 
holding.~ If you choose to give me the same, 
you are most welcome to continue the 
tenancy ” :—Held: having regard to sect. 10 














266c. 





266f. 


266¢. 
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of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect..10 (1) of that Act.—Re PERRETT & 
BENNET?T-STANFORD, [1922] 2 K. B. 592; 
91L. J. K. B. 930; 128 L. T.57; 38 T. L. R. 
849; sub nom. Prerrerr v. BENNETT- 
STANFORD, 66 Sol. Jo. 680, C. A. 

—— Ejectment proceedings following 
notice to quit.|—The Jandlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act :—Held: if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
7 les v. ROSE (1923), 68 Sol. Jo. 420, 

A. 





—— Necessity for proof of loss or 
expense—Entire holding in occupation of sub- 
tenants.|—The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his mght to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect. ; that on proof ot 
that he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he docs not bring himself within 
sub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit & the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not scll or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding :—Held: he was not entitled to 
compensation for disturbance under sect. 10. 
—AGRICULTURE & FISHERIES MINISTER v. 
DEAN, [1924] 1 K. B. 851; 93 L. J. K. B. 
374; 130 L. T. 709; 40 T. L. R. 285; 68 
Sol. Jo. 401, C. A. 





Annotations -—Consd. Wostlake v. Parc, (192611 a GB. 208. 
Refd. Sclleck v. Ucllens (1928), 98 L. J. K. B. 21 


266h. 





Notice of claim—Time for “oe 
‘*Termination of tenancy ’’—Tenancy of 
different parts of holding expiring at different 
times.j|—A landlord let a farm, according to 
the custom of the country, upon a yearly 


ascertained by arbu. After threshing quitting of the holding,’’?’ but had another farm with a bound stock, he 
it was found that the quantity had = arisen from an error of the arbiters.—- sold his shecp at a displenishing sale, 
been underestimated by the arbiters. McGrruor v. BOARD OF AGRICULTURE the landlord refusing to take them 


The outgoing tenant claimed, under coro [1925] 


the above sect., as compensation for 
loss in connection with the sale of the 
farm produce, a sum representing the 


S. C. 613.— over. In a eclaam for compensation 
for the difference between the price 
realised & the ‘“ going concern ” 


sp. Agricultural Holdings (Scotland) value :—Held: the loss was directly 


difference botween the price he had ~ Act, 1923 (c. 10), s. 12 (6)—Hefusal of attrmbutable to the quitting of the 
received & the price of the actual landlord totake over stock—Claim for loss holding under the above sub-scct.—- 
quantity threshed :—Held: tho loss onsale.)}—Thetonant of afarm received KESswick v. WRIGHT, [1924] S. C. 766. 
was not “ directly attributable to the notice to quit. Having taken over --SCOT. 

on 


Cases 266h—266n. 
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tenancy on the terms that the tenant should 266k.——— Amount of compensation—Tenant 


enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 18, & that ‘“‘ on the termination of the 
tenancy ’’ he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm :—Held : the ‘‘ termination of the 
tenancy ”’ for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date.—Semble: the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement.— 
SWINBURNE v. ANDREWS, [1923] 2 K. B. 
483; 92 L. J. K. B. 889; 129 L. IT’. 650; 39 
T. L. R. 545; 67 Sol. Jo. 726, °C. A. 


a aca :—Consd. Re Arden & Rutter, [1923] 2 K. B. 
we 
2661. —-— 





Given under Act subsequently 
repealed—Necessity for notice under repealing 
Act.|—-A tenant who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
Jandlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
s. 11. That sect. was repealed by the Act 
of 1920, which came into force on Jan. J], 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under that sect. as required by 
sub-sect. 7 (6) thereof :—Held: not having 
given notice under sect. 10 of the Act of 1920, 
he had no right of claim under that sect., 
but his right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 63), s. 38, notwithstanding 
the repeal of sect. 11.—HAMILTON-GELL t. 
WHITE, [1922] 2 K. B. 422; 91 L. J. K. B. 
875; 127 L. T. 728; 38 T. L. R. 829; 67 
Sol. Jo. 80. C. A. 


Annotation :-—Consd. Lriggs ». Dryden, Talbot v. Vickers, 
(1925) 2 K. B. 667. 


Sec, now, A. H. Act, 1923, s. 12. 


266j. Agricultural Holdings Act, 1923 (c. 9)—Right 


to compensation—Refusal or failure to agree 
to arbitration.)—(1) A landlord of a holding 
gave the tenant notice to quit, & in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. :—Held: the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a case in which the tenant remains in posges- 
sion of the other holding or holdings, not as 
tenant, but as owner.—WESTLAKE v. PAGE, 
f1926}) 1 K. B. 299; 95L. J. K. B. 456; 134 
L. T. 612, C. A. 


holding two or more holdings.]|—WESTLAKE 
v. PAGE, No. 266j, ante. 


Liability to pay compensation—‘‘ Land- 
lord ®’—-Agreement for sale—Whether pur- 
chaser entitled to rents.|—In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract; & 
it was further agreed that ‘all rents & 
periodical outgoings’’ should be ‘‘ appor- 
tioned up to the completion,’’ & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1925 :— 
Held: (1) “ completion’? in the condition 
of sale meant actual completion, & not the 
date named for completion ; (2) on Sept. 29, 
1925, the vendor was the ‘‘ person entitled 
to receive the rents & profits’’ of the farm 
within sect. 57, & he, & not the purchaser, 
was the ‘“‘landlord’’ within sect. 12 & the 
person to pay compensation to the tenants.— 
RICHARDS v. PryseE, [1927] 2 K. B. 76; 96 
L. J. K. B. 743; 1387 L. T. 170, O. A. 





266m. ——— Notice of claim—-By whom given— 


Joint tenancy.|—-W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the protection of, the landlord. 
Upon the termination of W.’s tenancy b. 
paid W. for the tenant right & also provided 
the whole of the finance necessary for carrying 
on the farm. On Feb. 21, 1924, W. alone 
gave notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation :—Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to, give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. 12 (7) (b) of the above Act 
that the landlord should have notice of what 
cian Pract oe was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice.—Howson v. Buxton (1928), 97 
L. J. K. B. 749; 189 L. T. 504, C. A. 


266n. -—~—- Notice to quit—Reason must be stated-—- 


Effect of notice giving alternative reasons. |— 
A tenant in giving a notice to quit under 
sect. 12 (8) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant’s demand for arbn. as to the rent ol 


the holding, is, as a condition precedent to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landlord 
had refused or that he had within a reasonable 
time failed to agree to the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so & the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree :-— 
Held: the tenant could not succeed in his 
claim for compensation for disturbance.— 
SELLECK v. HELLENS (1928), 98 L. J. K. B. 
214; 140 L. T. 353; 45 T. L. R. 179; 73 
Sol. Jo. 76, C. A. 


SUB-SECT. 3a.—COMPENSATION FOR ENFORCEMENT 


OF PROPER CULTIVATION. 


2660. Corn Production Act, 1917 (c. 46),s. 9 (9)— 


Who is person interested—Tenant.]—(1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. & 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to let the land to a 
tenant who entered into occupation & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirements 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
a case in which he asked the ct. certain 
questions :—Held: the tenant was a “‘ person 
who was interested in the land in respect of 
which the notice was served,’’ within sub- 
sect. 9 of the above sect., inasmuch as he 
was intcrested at the time when the loss was 
alleged to have occurred; & the tenant came 
within the words of the sub-sect. ‘‘ who 
suffers any loss by reason of the exercise of 
the powers conferred by this scct.” & was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a different field in a separate farm occupied 
by the same tenant :—Held: in the circum- 
stances, the loss, if any, in respect of each 
field should be assessed separately. 

(3) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in: 
—Held: the assessment should not be based 
on the loss, if any, in each year separately ; 
(BANKES, L.J.) the arbitrator should take 
the experience of the two years, setting off 


266p. 


266q. 


266r. 
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any profit in one year against any loss in 
the other; (Scrutron & ATKIN, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect. had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
—Re Topp & Norru Ripinag or YORK- 
SHIRE AGRICULTURAL EXECUTIVE COMMITTEE, 
[1921] 1K. B. 281; 901. J. K. B. 228; 124 
L. T. 407; 85J.P.89; 18 L. G. R. 790, C. A. 
Separate notices as to parts of two farms 
—Occupied by one tenant—-Method of assess- 
ment.|—Re Topp & NorrH RipInc OF 
YORKSHIRE AGRICULTURAL EIXECUTIVE COM- 
MITTEE, No. 206n, ante. 

Separate claims by tenant for two 
successive years—-Method of assessment.]— 
Ke Topp & NortH RIDING OF YORKSHIRE 
AGRICULTURAL EXECUTIVE COMMITIER, No. 
2660, ante. 

Award—Jurisdiction of court to remit 
—Award bad on face for ambiguity or un- 
certainty.|—In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
sub-sect.. 1, of the above Act, it is provided 
that arbns. thereunder shall be in accordance 
with A. H. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 1889.—MuRrkay v. DALTON 
(1920), 90 L. J. K. B. 401; 124 L. T. 762 ; 
37 T. L. R. 2345; 65 Sol. Jo. 155, D. C. 











Annotation :-—Refd. Re Jones & Carter, [1922] 2 Ch. 599. 


Control of food in wartime generally, see 
Foop & Druas, Vol. XXV., pp. 132 ef seq. 


SUB-SECT. 3b.—ASCERTAINMENT OF COMPENSA- 


TION. 


266s. In respect of what holdings compensation 


payable—Tenant sub-letting farmhouse.|— 
By an agreement of tenancy a landlord de 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. 7 i t= 
permission of the landlord, sub-let the farm- 
house to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. H. Act, 1908 :—Held: 
the ct. must have regard to the substance of 
what had been done; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a “* holding ”’ 
within the Act.—Re Russet. & HARDING 
(1922), 128 L. T. 476; 39 T. L. R. 92: 67 
Sol. Jo. 123, C. A. 


—— Compensation for improvements.— Under 


Agricultural Holdings Act, 1908.] -—— See 
original volume, p. 42, Nos. 230-232. 


266t. Notice of claim—-To whom given— Purchaser 


—Taking subject to existing tenancies.|— 
Applt. was the tenant of an agricultural 
holding under a tenancy exspiriug on Sept.29, 


PART V. SECT. 8, SUB-SECT. 3a. 
st. Agriculiural Holdings (Scotland) 
Act, 1908 (c. 64)}—Appeal—Whether 


maintainable from opinion of shertff on 
case staled—Claim under Corn Produc- 
tion Act, 1917 (c. 46).}—JOHNSON-FER- 


Sascaais © Boarn oF AGRICULTUKi, 
[1921] S. C. 103; 58 Sa. LL. R 
SCOT. 


6.— 


Cases 266t—266aa. 





te re 


1922. In May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a gencral condition that the rents, 
profits or possession of the property should 
be received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be deemed 
‘“ current rent,’’ & was to be payable by the 
purchaser on completion. After the deter- 
mination of the tenancy the purchaser as 
‘‘ landlord ’’ made a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation :--Held: the purchaser 
was not at the date of the termination of the 
tenancy the “landlord ’’ within A II. Act, 
1908, s. 48, & Agriculture Act, 1920 (c. 76), 
s. 18.—TomBs v. Turvey (1923), 93 L. J. 
oo B. 785; 131 L. T. 3303 68 Sol. Jo. 385, 
. A. 


~-— For compensation for improvements — 


Under Agricultural Holdings Act, 1908.]—Sce 
original volume, p. 46, Nos. 245-250. 


—-— For compensation to landlord for deteriora- 


tion.|—Sce No. 264a, ante. 

For compensation for disturbance—Under 
Agricultural Holdings Act, 1908.]—Sce 
original volume, p. 48, No. 266; & Nos. 265b, 
265c, ante. 

Under Agriculture Act, 1920 (c. 76).] 
—See Nos. 2C6h, 266i, anie. 





266u. Particulars of claim—Sufficiency.]—Held : 


having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), s. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of ‘* particu- 
Jars’? was not intended to be construed 
strictly, &, for the purpose of keeping the 


et 


claim alive & enabling the parties to get | 


before the arbitrator, a less degree of par- 
ticularity was required to satisfy the sect. 
than would be required of particulars of a 
statement of claim in an action, notwith- 
stunding that when the parties get before 
the arbitrator he might be of opinion that 
the particulars were insufficient, & might 
order further & better particulars to be 
given.—JONES «. Evans, [1923] 1 K. B. 12; 
92 L. J. K. B. 35; 128 L. T. 228, C. A. 


266v. Award—Setting aside—Jurisdiction of court 


—Erxgor on face of award.]|—The inhcrent 
jurisdiction of the High Ct. to set aside an 
award under A. H. Act, 1908, on the ground 


of error appearing on the face of it where | 
there has been no misconduct on the part of | 
the arbitrator is not taken away by that | 


266x. 


266y. 


ENGLISH AND EmprreE Dicrest SUPPLEMENT. 


Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it.—Re 
JONES & CARTER, [1922] 2 Ch. 599; 91 
L. J. Ch. 824; 127 L. T. 622; 38 T. L. R. 
779; 66 Sol. Jo. 611, C. A. 


Annotation :-—Consd. Horrell v. St. John of Blotwyo, (1928) 
2K. B. 616. 


266w. 





——— Time for notice of motion to set 
aside.|—In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 3 applt. gave notice of motion to 
set aside the award on various grounds. 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given :—Held: the words “principles of 
practice ’? in County Cts. Act, 1888 (c. 43), 
s. 164, did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
R. 8. C., Ord. 64, r. 14, was not a “‘ principle 
of practice ’’ within that sect. of the Act; 
therefore the only time limit applicable in 
the present case was under Stat. Limitations 
& under the doctrine of laches, & the motion 
to set aside the award was made in time.— 
McCrEaAGH v. FREARSON (1921), 91 L. J. K. B. 
365; 126 L. T. 601, D. C. 


Order directing arbitrator to state 
special case—Appeal lies to Divisional Court. | 
—STEVENS v. DOWNHAM, ISLE oF ELY 
eee OF Poor LaNnpbs), [1926] W. N. 
168. 








No power to order arbitrator to state 
special case on question not within submission 
to arbitration.) — STEVENS v. DOWNHAM, 
IsLE or Evry (FEOFFEES OF Poor LANDS), 
[1926] W. N. 168. 


Of compensation for improvements—Under 
Agricultural Holdings Act, 1908.] — See 
original volume, p. 47, No. 254-256. 


266z. Recovery of compensation agreed or awarded 


—In what court.|—A. Hi. Act, 1923, s. 19, 
does not give exclusive jurisdiction to the 
county ct. in all cases & prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct.— 
HORRELL v. St. JOHN OF BLETsSO (LORD), 
[1928] 2 K. B. 616; sub nom. HORRELL v. 
BLEtso, 97 L. J. K. B. 655; 139 L. T. 400. 


266aa. Costs--Agreement as to—vValidity.])—The 


parties to an arbn. under A. H. Act, 1923, 
agrecd beforehand that the successful party 
should have costs on the High Ct. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award in favour 


PART V. SECT. 3, SUB-SECT. 3b. 

266t i. Particulars of claim — Suffi- 
ciency ~~ Agricultural Loldings (Scot- 
land) Act, 1923 (c. 10), s. 15 (2).)— 
By a letter, written on receipt of a 
notice from the tenant of bis intentio 
to terminate his tenancy of a shee 
farm, the landlord intimated that h 
reserved his clairn in respect of depletio: 
of the sheep stock: & by a second 
letter, written within two months 
after the termination of the tenancy, 
in which he referred to his former 


letter, he stated that only 51 per cent. 
of the sheep stock had beon delvored 
to the incoming tenant, & that the 
umount of the claim would be intimated 
when the exact shortage was deter- 
mined :—J/eld: (1) in view of the 
severity of the penalty attached to 
non-compliance, the requirements of 
the above sub-sect. were sufficicntly 
coinplied with if fair notice was given 
to the opposite party of the nature 
of the claim against him & of the 
case he had to meet; (2) the letters 


gave such notico, although they did 
not state the legal basis of the 
cluim or its actual amount.—Monr- 
ROSE (DUKE) vt. HART, [1925] S. C. 
160.—-SCOT. 


sa. Agriculiural Holdings (Scotland) 
Act, 1908 (c. 64}—<Appeal—Decision 
of court on case stated—Binding on 
arbitrator. }- -MITCHELL-GILL v. BUCHAN, 
a 8. Cc. 390: 58 Sa L. R. 371.— 


267a. 


268. 


of the landlord, & awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs:—Held: the agree- 
ment was valid & enforceable.-—MANSFIELD 
v. ROBINSON, [1928] 2 K. B. 358; 97 Ll. J. 
K. B. 466; 189 L. T. 319; 92 J. P. 126; 44 
T. L. R. 518, D. C. 





‘‘ Treated as a market garden.’’|— 
(1) Held: the word ‘ treated ’’ in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 
1919, & made between the landlord of the 
one part & the tenant therein described as 
‘‘ market gardener ’’ of the other part. it was 
agreed (clause 1): that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 19, 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
per annum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 
general practice in the neighbourhood, & was 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at | 
any time to be planted thereon. under the 
provisions of the agreement, without the 
consent in writing of the landlord or hie | 
avent first had & obtained. By clause 9° 
the landlord was during the term to supply : 
the tenant at his own expense with all truit 
trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional | 
rent in respect of the fruit trees so supplied. | 
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Clause 11 contained the following proviso : 
‘“‘That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be Jet or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof ”’ : 
—Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden; there 
was therefore no agreement in writing within 
“sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, & therefore no claim to compensation 
ou that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim; (3) the agreement was not 
one which was avoided by sect. 5 of the Act, 
because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied.—Ne Masrmens & 
DOVEEN, [1923] 2 K. B. 729; 68 Sol. Jo. 11; 
sub nom. MASTERS v. DUVEEN, 93 L. J. KK. B. 
57; 1830 L. T. 13, C. A. 


267b. Market garden—What is—Garden of country 


house—Sale of produce.|—The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
gardens a market gurden.—BICKERDIKE v. 
lucy, [1920] 1 K. B. 707; 89 L. J. K. B. 
558; 84 J. P. 61; 36 T. I. R. 210; 64 Sol. 
Jo. 257; 18 LL. G. R. 207, D. C. 


Annotation —Refd. Lowther v. Clifford (1925), 90 J. P. 55. 
267c. 





——.]—Land was cultivated in order 
that the crops might be sold, & the crops 
included fruit & rhubarb :—Held: (1) the land 
was a market garden within A. H. Act, 1923, 
s. 57; (2) having regard to sect. 54 & other 
sects. of that Act, sect. 16 should not be read 
with an unrestricted meaning, & the land- 
lord’s right of action to recover the expense 
of making up a road had not becn affected 
by the provision for reference to arbn. in 
that sect. (3) Semble: sect. 16 deals with 
procedure.—LOWTHER v. CLIFFORD, [1927] 
1K. 3B. 1380, 95 L. J.B. B. 576, 185 L. T. 
200; 90 J. P. 113; 42 T. L. R. 482; 70 
Sol. Jo. 544; 241. G. 0. 231, C. A. 


Annotation :—As tv (3) Refd. Mansfield o Robimson, [1928] 
2K. B. 353. 


Part Vl—Fixtures. 


Add. Annotations :—Consd. Re Mann & 
Harvey (1920), 123 L. T.. 242. Refd. Pole- 
Carew v. Western Counties & General 
Manure Co., [1920] 2 Ch. 97. 

Removal by tenant—Agricultural Hold- 





of Act.|—A. H. Act, 1908, contains no pro- 
hibition against the partics to a Icase, or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 


268a. 
ings Act, 1908, s. 21—Power to contract out 
PART VI. 
m i. —~—~.]— Where a lease of farm 


land provides that the lessee shall 
have the right, within a specified 
time after the expiration of the term, 
to remove any fence which he may 
have erected during his occupancy, & 
he erects a fence consisting of strands 
of wire carried on wooden pickets, 
the pickets & wire become part of the 
land, subject to the lessec’s contractual 


right: to sever them, thercby restoring 
them to the condition of chattels, & 
to remove them.—CUERRY v. BREDIN 
(Sask.). [1927] 3 D. L. RR. 326; [1927] 
2W. W. R. 314.—CAN. 

n. (p. 49) For ‘f SASKATCHEWAN . 


- ( 

GOMRBAR”’ read ‘ SASKATCHEWAN ItL- 
Wp Co.1 re 

ni. Windmill & stable windows. } 

—A windmill, wire fencing & windows 


93 





in a stable, erected or furnished by wu 
tenant of agricultural land -—FTfeld : 
in view of the degree of annexation & 
the object of the annexation, to be 
removable by the t enant.- -CARSCALLEN 
»o. LeEkSON (Alta). [1927] 4 D. TL. R&R. 
797; [1927] 3 W. W. Ro 425.—CAN. 


GOMRAR ” read “ SASKATCHEWAN I 
BOW WHuear LAND Co. v. GOMBAR.”’ 


Cases 268a-——-311b. 


268b. 


the lessee to deliver up at the end of the 
term al] the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises :— 
Held: the covenant effectually excluded the 
provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by him during 
the term.—PREMIER DAIRIES v. GARLICK, 
[1920] 2 Ch. 17; 89 L. J. Ch. 882; 123 
L. T. 44; 64 Sol. Jo. 375. 

No notice by tenant of intention 
to remove—Claim by tenant for loss on 
removal.|—An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a hxture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 








271. 


278. 
275. 
276. 


277. 
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him by the Act to purchase the same, cannot 
afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, s. 1, & A. H. Act, 1908, 
s. 11 —Re HARVEY & MANN (1920), 89 
L. J. K. B. 687; sub nom. Re MANN & HAR- 
VEY, 128 L. T. 242, C. A. 


Add. Annotation :—Refd. Pole-Carew  v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

Add. Annotalion :—As to (3) Refd. Vaudeville 
Electric Cinema v. Muriset, [1923] 2 Ch. 74. 
Add. Annotation :—Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 

Add. Annotation :—As to (4) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

Add. Annotation :—As to (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v. Wescomb, 
[1919] 1 Ch. 110. 


Part ViII—Growing Crops and Crops, Emblements, and 
Gleaning. 


280. 


284. 


286. 
288. 


296. 


298. 


304. 


Add. Annotations :—-Refd. Richards v. Davies, 
{1921} 1 Ch. 90; Back v. Daniels (1924), 69 
Sol. Jo. 160. 


Add. Annotations :—Mentd. Cohen v. Roche 
(1926), 95 L..J.K. B. 945; Chaney v. Maclow, 
[1929] 1 Ch. 461. 


Add. Annotation :—Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 


Add. Annotation :—Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


Add. Annotations :—Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. Refd. Eng- 
lish Hop Growers v. Dering. [1928] 2 K. Bh. 
174. 


Add. Annotation :—Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


Add. Annotations :—Consd. Lebeaupin »v. Cris- 
pin, [192012 K. B. 714. Expld. & Distd. Re 
Wait, [1927] 1 Ch. 606. 


PART VIII. SECT. 1. 





e iii. 


310a. 


311b. 


———.]—Growing crops are 








-|—The owner of the herbage 
may maintain trespass quare clausum freqit.— 
PICKETT v. BUTLER (1844), 3 L. T. O. S. 39, 
183. 


3ila. S. P. ARCHER v. SADLER (1859), 1 F. & F. 
481, N. P. 


9 








.|—At an auction sale of grass & 
crops held at a farm pltf. purchased the crop 
of swedes in one of the fields, & deft. pur- 
chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 
be consumed on the field. Deft. put a 
number of sheep into his ficld of grass, & the 
sheep got into plitf.’s field of swedes & did 
considerable damage to the swedes :—Held: 
the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 


280 i. Sale—Jnterest in land—Passing 
before severance—Statute of Frauds— 
Grass.)-——ROBINSON v. LONG, [1923] 3 
D. L. R. 918.—CAN. 

286 ii. i 
As a general rule a contract for the sale 
of standing timber which is not to be 
severed zie ptr pad is = Ro of an 
interest in —HAN v. Cak- 
RUTHERS Tene ob O. i 279, -—-CAN. 
.-—-MESSERVEY v. 
rig ee pag CANADA CANNING Co., [1923] 

. Iu R. 1202; 3 W. W. R. 365.— 
CAN. 


ei. —— -—-—.}—-Crops growing at 
the completion of a sale of land pass 
to the purchaser, unless easy es ua Eo 
ae chen aage to the contra aa Fee 
ON tv. SARE oT: 1 D. CRS HT 
20 Sask. L. R 


(1926) 1W. W 107 ; 

269.— CAN. 

® ii. Sale by morigagee. }— 
A conveyance by & mtgee. under a 
power of sale entitles the purchaser to 
the PW. crops.—DYcK v. Dyck 
cage WwW. R. 762; vert I 
568; 36 Man. L. 





<a 














i. aoe nee 








** goods”? within Sale of Goods Act 
when there is an agreement that they 
are to be severed under the contract 
of sale; but, otherwise, they are part 
of the land & pass with it.—SHEWCHUK 
v. Ppa meas 3D. L. R. sate 
[1927] 2 W.R. 207; 36 Man. L. R 
469.—-CA iN. 


© iv. Right of eae e cro 
cancellation of contract t ted 
to cut crops.}-—A pocion & Aa an agree- 
ment for the sale of land that the 
vendor, on becoming entitled to cancel 
the contract, shall have the right to 
enter into possession & to possess ‘‘ the 
growing crop,”’ does not give him any 
rigt ht to crops that have been cut & 
ich thereby became chattels.— 
CANADIAN PACIFIC R ah Co. v. STEWART 
ee, (1927) 3 D. L. R. 555; [1927] 
R. 385 er Ps N. 





1. Permit to cut hay—Cancellation 
af ae leased.}—Held : the permit was 
not cancelled by only a part of the land 
peing leased.—DrEcOcK v. BARRAGHR 
(1909), 19 Man, L. R. 34.—CAN. 


pi. ——~ Right of devisee to crops 
soun by share tenant—d& growing at 
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testator’s death.}—Held: as testator’s 
interest in the wheat while growing 
arose out of the agreement, which 
amounted to a severance of the crop 
from the land, the money payable 
for testator’s share in the crop fell 
into the residue of the estate.—Re 
BoRGIn, {1922] V. L. R. 686.—AUS., 


p ii. Cost of threshing. ]—A les- 
sor on the crop-payment plan agreed 
to pay one-half the cost of threshing :—. 
Held: he was Hable for one-half of 
the cost of hauling the sheaves from 
the stook to the thresher. Tk v. 
JOHNSON (1922), 68 D. R. 768 ; 
32 Man. L. R. 356 ; 1192218 We W.R. 
616.—C. e 








p iii. Failure of lessor to supply 
aced— Me easure Ay damages. }——BEAMAN 
». TULL rena + [2987] 4D. L. R. 
148; [1927] 2 R. 953. aie 


p iv Cr J aniend. coven 
on whom Cropp ]}—Held: a nine 
ony on the purchaser & his successors 
interest under the covenant, — 
ie a7 PHODUGENS, as ee ae 





He SENGa 
pf TOUG CK (sag Saya 19ari" 4D R. 
1090 ; [192 R. 647 D: bart 


taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass.—WELLAWAY v. COURTIER, 
[1918] 1 K. B. 200; 87 L. J. K. B. 299; 118 
7 256; 34 T. L. R.115; 62 Sol. Jo. 161, 
Annotation :—Richards v. Davies, [1921] 1 Ch. 90. 


315, Add. Annotations :—As to (1) Refd. Bright- 


317. 


332a. 
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man v. Tate (1919), 35 T. L. R. 209 ; Gurney 
v. Houghton (1920), 123 L. T. 706; Hudson’s 
Bay Co. v. Maclay (1920), 36 T. L. R. 469 ; 
Newcastle Breweries v. K., [1920] 1 K. B. 
854; Shutler v. Rolfe (1920), 36 T. LL. BR. 828. 
Add. Annotation: —Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

Not lessee for life.|—-KNEVIT v. POOLE 
(1601), Gouldsb. 148; Cro. Eliz. 463; 75 
BK. R. 1053. 





Part IX.—Trees and Timber. 


352a. ——- ——- ———-.]—-Re Tower’s CONTRACT, 
[1924] W. N. 331. 

862. Add. Annotation :—Mentd. Re Terry, Terry 
v. Terry (1918), 87 L. J. Ch. 577. 


Add. Annotations :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. Mentd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 


Add. Annotations :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. Mentd. J.iloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 


Add, Citation :—15 W. R. 640. 


Add. Annotations :—Refd. De Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 54; 
Kdwards v. Birmingham Navigations, [1924] 
aaa B. 341; Brooke v. Bool, [1928] 2 K. B. 


Add. Annotations :—Distd. Noble v. Harrison, 
[1926] 2 K. B. 332. Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finishing 
Co., [1927] A. C. 226. 

Add. Annotations :—As io (1) Refd. Noble v. 
Harrison, [1926]2 K. B.332. As to (2) Refd. 
Collis v. Amphlett (1919), 89 L. J. Ch. 101; 
Edwards v. Birmingham Navigations, [1924] 1 
K. B. 341. As to (3) Refd. Edwards v. Bir- 
mingham Navigations, (1924]1 K.B.34]. As 
to (4) Consd. Collins v. Amphlett (1919), 89 
L. J. Ch. 101. Refd. Mills v. Brooker, [1919] 
1 K. B. 555; Edwards v. Birmingham 
Nawvigations, [1924] 1 K. B. 341. 


Add. Annotations :—Consd. Collis v. Amphlett 
(1919), 89 I. J. Ch. 101. Refd. Mills v. 
Brooker, [1919] 1 K. B. 555; Edwards v. 
Birmingham Navigations, [1924] 1 K. B. 341; 
Noble v. Harrison, [1926] 2 K. B. 332. 


Right to appropriate fruit.]— | 
Where the branches of fruit trees growing 
near their owner’s boundary overhang the | 
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892. 


395. 
396. 


404. 


405. 


406. 


406a. 
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403 iii. Property in severed 
portion. }——Where W. cuts off that por- 
tion of a tree overhanging his lot, the 1 
trunk of which is on L.’s lot, although 
the ownership of the fallen portion 
is in Ju. & he has the right to enter on 
W.’s lot & take it away, there is no 
obligation on the part of W. to deliver 
the cut portion to L.—LOVEROCK v. 








64.—IN 
403 vi. S. 


D. 
I ae 


407 ia. 








407. 
409. 
412. 


416, 


418. 


419. 


428. 


484. 


trees growing on his neighbour's land 
which overhang his 
JAGANNATH JOSHI v. VASUDEP RAGHU- 
NATH OKA (1918), I. L. R. 


S MAUNG PO THAUNG 
ae Gy (1923), I. L. R. 1 Ran. 281.— 


.}+Where the apil 
& freehold of a highway is in the Crown 


land.— VISHNU 


land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value.—MILLs v. BRooKkER, [1919] 1 K. B. 
555; 88L. J. K. B. 950; 121 L. T. 254; 35 
T. L. R. 261; 63 Sol. Jo. 431; 17 L. G. R. 
238, D. C. 


Add. Annotation :—Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 841. 


Add.. Annotation :—Mentd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 


Add. Annotation :-—Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 Kk. B. 34]. 


Add. Annotations: —Gencrally, Mentd. 
Michael v. Phillips (1923), 180 L. T. 142; 
Jacobs v. Batavia & General Plantations 
Trust (1924), 938 L. J. Ch. 520. 


Add. Annotation :—Refd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 


Add. Annotations :—Refd. Derry v. Sanders, 
[1919] 1 K. B. 223. Mentd. Thomson v. St. 
ia ae College, Cambridge, etc., [1919] 
A. C. 468. 


Add, Annotation :-—Generally, Mentd. Weber 


v. Birkett, [1925] 1 K. B. 720. 
479a. 





.]|—A tenant in fee simple in possession 
of real estates, with an executory gift over, 
is not impeachable for waste.—Re HANBURY’S 
SETTLED HEsTATEs, [1913] 2 Ch. 357; 82 
L. J. Ch. 428; 109 L. T. 358; 29 T. J. R. 
621; 57 Sol. Jo. 646. 


Before this case add ‘‘ See, also, ECCLESIAS- 
TICAL LAW, Vol. XIX., p. 511.” 


Add. Annotation :—Refd. Stockman vv. 
Whither (1614), 1 Roll. Rep. 86. 


overhanging portions of trees though 
he may not be able to prove any 
damage.—VISHNUO JAGANNATH JOSII 
vw VaSUDEP RAGHUNATH OKA (1918), 
I. LL. Kt. 43 Bom. 164.—IND. 


sb. Leaves blown on to neighbour's land 
—Polluting water—Trees not nortwus 
& planted for shelter.}—Held: the rule 
in Rylands v. Fletcher (1868), L. Iv. 3 
H. L. 330, did not apply.—- Marruiws 


43 Bom. 


WEBB (1921), 70 D. L. R. 748; 30 
B. O. R. 327.—CAN. 

403 iv. .-]—The owner 
of land may lop branches overhanging 
his land without previous notice to 
the owner of the treo, but may not 
keep the branches s0 lopped down for 
himself.——-DE VILLIERS v. O’SULLIVAN 
(1883), 2 8. C. 251.—S. AF. 

403 v. -—— Jj—A person is 
entitled to cut off those portions of 














& the possession of the highway in 
the municipality, an action is not 
maintainable by an adjoining land- 
owner for damages for the cutting by 
the municipality of trees on the high- 
way.—A.-G. FOR BRITISH COLUMBIA 
&Watr v. SAANICH CORPN., [1921] 1 
My ae R. 471; 56 D. L. RR. 482 


407 iia. -}--A person can 
obtain an injunction to remove the 
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. ss 





ee 


v. FORGIE, [1917] N. Z. Ie KR. 921.— 
N.Z. 


PART IX. SECT. 2, SUB-SECT. 7. 


510 i, Mortgagee.j—-The mtgee. of a 
term for years being in possession will, 
at the suit of the mtgor., be restrained 
from felling timber, although he may 
have obtained the consent of the 
reversioner.—— CHISHOLM v. SHELDON 
(1850), 1 Gr. 318.—CAN. 


Cases 518a—'739. 


518a. ——.]—-BILLINGSLEY (LADY) v. 


HERSEY 


(1612), 2 Bulst.5; 80 E. R. 912. 

519. Add. Annotations :—Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 


tractors (1926), 95 L. J. K. B. 5 


69. 


527. Add. Annotation :—Mentd. Sack v. Jones, 


[1925] Ch. 235. 


591. Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Wiliams Wynn v. Williams, [1922] 


2 Ch. 750. 
602. Add. Annotations :—Refd. 


Lioyd-Jones v. 


Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 


Scully, [1927] 2 Ch. 150. 


615. Add. Annotations :—Distd. Horlick v. Scully, 


[1927] 2 Ch. 1650. 


Refd. Lioyd-Jones v. 


OClark-Lloyd, [1919] 1 Ch. 424. 
624. Add. Annotation :—Mentd. I?e Gardner, Ellis 


v. Ellis, [1924] 2 Ch. 243. 


633a. No right to sell timber during life of tenant for 
life unimpeachable for waste.]|—WALLER & 
Petry v. SANDS (1632), Cro. Car. 274; 79 


BE. R. 839. 


649. Add. Annotation :—Mentd. 


Re Gardner, 


Kllis v. Ellis, [1924] 2 Ch. 243. 


652. Add. 


Annotation :—-Consd. 


Re TJondes- 


borough, Spicer v. Londesborough, [1923] 
Ch. 500. 








652a. ——.}—(1) 


certain hereditaments 


By a settlement 
were settled to the 


use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 


mentioned, & 


it was declared that the 


hereditaments were thereby limited to the 
trustees upon trust, duriny the lifo of A., 
that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into & remain in the possession or 
receipt of the rents & profits of the settled 
estates during his life or until he should 


become bkpt. By 


an agreement, 


dated 


Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 


estates. 


On Jan. 18, 1922, a contract was 


entered into by <A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement :—Heild: the proceeds of sale 


of the timber belonged to <A. 


(2) At the date of the contract for the sale 
of land & at the date of the conveyance, part 


PART IX. SECT. 2, SUB-SECT. 9.—A. 


518 i. General riaules.}— GOULIN v. 
CALDWELL (1867), 13 Gr. 493.—CAN. 


PART IX. SECT. 2, SUB-SECT. 9.—C. 

sc. Right to cut trees for securing 
profitable enjoyment of land.}—A tenant 
may have an implied right to cut or 
destroy bush in order to obtain in a 
reasonable way the protitable enjoy- 
ment of the land, &, in lieu of burning 
or destroying the limber, may save it 
& sell it for his own benefit. Where, 
however, the cutting down of the 
timber is done for the purpose of 
making an immediate profit out of tho 
timber, & without any regard to the 
improvement of the land, there is no 
ue pied grant to the tenant to cut & 
sell the timber. 

In the absence of any such grant, 
the property in the timber when cut 


656. 


661a. 


671. 


680. 


696. 


711. 


712. 


736, 


739. 
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of the timber, to the value of about £500, 
remained uncut :—Held: although as re- 
gards the purchaser of the land the timber 
was divided from the freehold, yet neverthe- 
less it remained part of the inheritance & 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £500 belonged 
to him.—He LONDESBOROUGH (EARL), SPICER 
v. LONDESBOROUGH (EARL), [1923] 1 Ch. 500 ; 
92 L. J. Ch. 423; 128 L. L. 792; 67 Sol. Jo. 
439. 


Add. Annotation:—- As to (4) Refd. Re 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Ch. 750. 


-.| — Re LONDESBOROUGH 
(Ear), SPICER v. LONDESBOROUGH (EARL), 
No. 652a, ante. 


Add. Annotation :-—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 


Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Wiliams Wynn v. Williams, [1922] 
2 Ch. 750. 

Add. Annotalion :—Apld. Ite Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 


Add. Annotation :—Consd. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 


Add. Annotations :-—Distd. Horlick ». Scully, 
[1927] 2 Ch. 150.  Refd. Lloyd-Jones ». 
Clark-Ljoyd, [1919] 1 Ch. 424. 


Add. Citation :—sub nom. STEWKLEY  v. 
ButTLeER (1615), Moore, K. B. 880; 72 K. BR. 
970. 

Add. Annotations :—Mentd. Ward v. Everard 
(1695), Comb. 329; Bridgwater v. Bolton 
(1704), 1 Salk. 236; Ambatielos v. Anton 
Jurgens Margarine Works, [1922] 2 K. B. 
185. 

Add. Annotations :—As to (1) Refd. Joel v. 
International Circus & Christmas Fair (1920), 
124 I. T. 459; Cohen v. Roche (1926), 95 
L.. J. Ik. B. 945; Kursell v. Timber Operators 
& Contractors (1926), 95 L. J. KR B.569; Re 
Wait, [1926] Ch. 962. As to (2) Refd. 
Waimiha Sawmilling Co. v. Waione Timber 
Co., [1926] A. C. 101. Generally, Mentd. 
Thames Sack & Bag Co. v. Knowles (1918), 
88 L. J. K. B. 585. 











vests immodiately in tho person en- 
titled to the first estate of inheritance 
in fee or in tail.—HIRaAWANU v. 
GARDNER, [1926] N. Z% Ih. KR. 483 
revsd. on the facts, sub nom. GARDNER 
v HIRAWANU, (1927) A. C. 3883 96 
L. J. P. C. 53; 136 L. T. 613: 438 
T. L. R. 198—N.Z. 


PART IX. SECT. 2, SUB-SECT. 10.— 
E. (a). 


649i. Tenant for life wnimpeach- 
able—Trees taken compulsorily by 
overruling authority.) — Held: the 
money given by way of compensation 
asucv be applied by the trustecs as 
part of the corpus of the estate.-— 
GaGE & Roper v. Pigotr & Jr 
JENNER, [1919] 1 I. R. 23.—IR. 


PART IX. SECT. 2, SUB-SECT. 11. 
682 i. Rights inter se—Cutting down 
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trees.J—If one joint owner of land cuts 
timber on it adversely to his co-tenant, 
they become joint owners of the timber. 
The wrongful act of cutting does not 
divest the tenant of his interest in the 
property.—GopARD v. TUCK (1866), 
6 All. 370.—CAN. 


PART IX. SECT. 2, SUB-SECT. 16. 


sk. Purchaser under covenant to erect 
frame dwelling.|—Held ; entitled, under 
the agreement for purchase, to take 
standing trecs to complete the building. 
— GIBBONS v. RIDDLE, [1926]3 D. L. ht. 
76; 580. L. R. 627.—CAN. 


PART IX. SECT. 8, SUB-SECT. 3. 


736 ii. -J—The owner of real 
estate sold all the hemlock bark 
thereon :—Held: the purchaser had 
a right to fell the trecs.—HatTcH v. 
Vick (1857), 5 Gr. 651.—CAN. 





745. Add. Annotation :—Apld. Re Londesborough. 
* Spicer v. Londesborough, [1928] 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Con- 

. 669. 


Add, Annotation :—As to (2) Refd. Ambatielos 
v. Anton Jurgens Margarine Works, [1922] 


tractors (1926), 95 L. J. K. 
769. 


2 K. B. 185. 
808. 


810. 


Waione Timber Co., 


810a. 





PART IX. SECT. 4, SUB-SECT. 5. 


804 1. Contract to take timber by 
valuation—V aluation by joint valuers— 
Subsequent valuation by valwers of 
vendor.|—Deft. agreed to purchase 
all merchantable timber whether 
*‘ standing or down’’ on four lots 
belonging to plitf. at $7 per M., deft. 
to do his own lo & take the timber 
off. After logging for two years, deft. 
decided to cease work & as some 
merchantable timber remained the 
parties Bereed that two cruisers, one 
appointed by each party, should 
estimate the quantity left & deft. 
should pay pltf. $7 per M. for what 
remained. ‘The cruisers reported, but 
pltf. being dissatisfied with their 
pete had two of his own cruisers 
to make an estimate & they found that 
more than double the amount of 
merchantable timber remained. On 
examination, the joint cruisers admitted 
they did not cruisc two of tho lots, as 
these lots had bcen logged by deft. & 
they concluded, without examination, 
there was no merchantable timber 
there. Pitf.’s own cruisers reported 
that there were 80,000 feet of ** down ”’ 
timber on these two lots which wero 
merchantable. FPltf.’s action to recover 
the value of the remaining timber as 
found by his own cruisers was dis- 
missed :—/feld : tho joint cruise was 
such & partial estimate of the remainin 
timber that it could not be regarde 
as & cruise contemplated i Ae partics, 
& it was not binding.—REINSETH v. 
NicoLA Pinmr MILIs, Lrp. & Mo- 
DOUGALL, [1928] 1 D. L. R. 93; 39 
B. C. R. 151.—CAN. 

807 ii. Construction—Time for 
removal of timber.|—M. conveyed to B. 
all the timber on his land, with a right 
for B. at all reusonable times during 
years to enter & cut & remove 
same :—Held: the instrument did 
not convey to B. the fee simple in the 
standing timber, but only gave him 
the right to cut & remove it within 
a reasonable time.—BEATTY  v. 
ry aaa (1908), 40 S. C. R. 557.— 


807 iii. Terms of payment. ] 
-——-©’BRIEN v. MACKINTOSH (1903), 34 
S. Cc. R. 169.—CAN. 


sl. Sale of _timber—On land sold to 
third party—Faitlure to remove timber.) 
—H, la : no action lay at tho instance 
of the purchaser of the land against 
the purchaser of the timber for any 
supposed breach of duty in not remov- 
ing the timber, as the only ground of 
action was on the contract, which did 
not vest in the purchaser of the land.— 
ane v. RANKIN (1844), 2 Kerr, 453.— 


sm. ——-~ Subsequent verbal agreement 
J.S. 














Add. Annotation :—As to (1) Refd. Re Thel- 
lusson, Ez p. Abdy, [1919] 2 K. B. 785. 


Add. Annotations :—-As to (2) Refd. Joel v. 
International Circus & Christmas Fair (1920), 
124 L. T. 459; Waimiha Sawmilling Oo. v. 
[1926] 
Generally, Mentd. Thames Sack & Bag Oo. 
v. Knowles (1918), 88 L. J. K. B. 585 ; Cohen 
v. Roche (1926), 95 L. J. K. B. 945; Kursell 
v. Timber Operators & Contractors (1926), 95 
L. J. K. B 569; Re Wait, [1926] Ch. 962. 


Confiscation by foreign State—Frustra- 
tion.]|—By a contract the vendors agreed to 
sell & the purchasers to purchase the timber 


Vol. 1.—Agriculture. 


Cases 745—810a. 


then standing uncut in a forest in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 


cutting or disposing of the timber. Merchant- 


A. C. 101. 


to let made timber remain on land— 
ere ier pane v. SCISSONS (1873), 
33 U. e R, 215.— CAN. 

sn. By  locatee — Subsequent 
patent to third pnarty—wNo reservation of 
timber.J—LANGMAID v. MICKLE (1888), 
16 O. R, 111.—CAN. 











sp. Before issue of patent.) 
—Held: the locatee was not, nor 
anyone clal under him, after its 
issue, estopped from denying the 


validity of the sale.—CHAPIEWBKI v. 
CAMPBELL (1898), 29 O. Ik. 343.—CAN, 


st. Effect of 31 Vict. 
c.8 & 37 Vict. c. 23 (O.). |—HUTCHINSON 


sw. —— On limit—Duty of vendor to 
maintain title for reasonable time for 
removal of tumber.J—CAINE v. SCHULTZ, 
[1927] 1 W. W. R. 600; 38 B.C. R. 
332.—CAN 














sx. Sale of timber—Accepted order for 
timber—W hether rece passes. |-—B. 
drew an ordcr on deft., a pond-keeper, 
in favour of R. for five hundred tons 
of pine timber, which deft. accepted 
& credited KR. with the timber in 
account. R. afterwards assigned all 
his property to pltf. :—Jleld: in the 
absence of any proof of title to the 
timber in B., or that he had delivered 
it to deft., or of any usage in the timber 
trade relative to such acceptances, no 
property vested in lt. by tho accept- 
ance in any specific tive hundred tons 
of timber, & the action could not be 
maintained.—PoOLLoK v. FisrEeR (1849), 
6 N. B. R. (1 All.) 515.—CAN. 


sy. Non-payment of Crown dues 
—Right to damages.J—EDSEALL wv. 
HAMELL (1865), 16 C. P. 93.—CAN. 

82. Fight to cut timber during 
specified period—Time for removal 
extended—Interference by vendor.}— 
Doft. having sold to pitts. the right to 
cut & remove within two years the fir 
timber on a certain section of land, & 
the time for the removal! of the timber 
having been extended by a subsequent 
agreement :—Held ; pltfs. were entitled 
to an injunction restraining deft. from 
interfering, within said extended period, 
with the removal of the timber which 
pitfs. had cut prior to the expiration 
of the two years from the date of the 
original agreement.—RIDLEY & Rip- 
LEY v. BARCLAY (KH. C.), [1928]4 D.L. RR. 
79; {1928]3 W. W. Qt. 62 . 

6a. Value fired on estimate of 
vendor’s agent—Deficiency in quantity— 
Rescission.}—Where an agreement for 
the purchase of timber liconces for a 
certain sum was found to have been 
arrived at on the basis that the timber 
was being sold & bought at so much 
per thousand feet, & it was found that 
the purchaser had entered into the 


97 











able timber was to mean & include all trunks 
& branches of trees nat less than six inches 
in diameter at a height of four feet from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, & all the rights of vendors 
& purchasers in the forest & the timber 
became entirely confiscated :—Held : 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, & the property in the timber had not 
passed, to the purchaser; the performance 


the 


agreement relying on estimates, ecx- 
hibited by the vendors’ agent, & made 
up by afirm of timber-cruisers omployed 
by them, showing the total number of 
feot of timber covered by the licences, 
& it was, afterwards, established, by 
a cruise made for the purchasor, that 
there was a shortage of about one-third 
as between the actual quantity of 
timber & said estimates :—VFJeld : the 
purchaser was entitled, even though 
there was no fraud, to rescission of the 
agrceement.——FUKUKAWA & QUEEN 
CHARLOTTE TIMBER HOLDING Co., 
LTD. v. AMERICAN TIMBER HOLDING 
Co., AMERICAN TIMBER HOLDING Co. 
v. KUOKUKAWA (B. C.), (1928) 3 D. L. R. 
44; [1928] 2 W. W. R. 37.—CAN. 


sb. Ascertainment of quantity. jJ— 
DPOucET v. SYDNEY LUMBERING Co. 
(N. B.), [1928] 2 D. L. R. 513.—CAN. 


sc. Licence to cut timber—Whether 
interest in land—Statute of Frauds.|— 
A licence to cut a quantity of timber 
within certain prescribed limits, & to 
remove the same, does not convey any 
interest in lands under Stat. Frauds, or 
give any property in the standing 
trees.—K ERR v. CONNELL (1836), Ber. 
233.—CAN. 


sd. Trees reserved in clearing 
land.J—Where a locatee of lands, in 
cloaring a portion thereof, reserved 
hehe Bela pine trees thereon, thinking 
that they would be useful] for building, 
but had previously crected a permanent 
house & stable, & put up fences, & 
had enough timber Icft for building a 
barn without reserving these trees :-— 
Held: by thus reserving these trees, 
the locatee left them the property of the 
Crown, & & liconcee of timber under tho 
Crown had a right to cut & remove 
them.—PARKER v. MAXWELL (1887), 
14 O. R. 239.—CAN. 


80. Land subject of free grant-—— 
Interference with rights of patentec.|}— 
LAKEFIELD LUMBER & MANUFACTURING 
can SHAIRP (1891), 19 8S. C. R. 657.— 


sf. Reservation of right to cut 
timber for public works—Hailway.}— 
Pitf. held a licence from the Crown 
under the Crown Lands’ Act for the 
ose of cutting timber on certain 
fan s defined in the licence. In the 
said licence was a reservation to the 
ublic, with tho permission of the 
brown, to go in at any time on the 
said lands & cut down timber for 
public works ’:—J/eld: the inter- 
pretation of the words ‘* public works ”” 
or ‘* public purposes ’? in the Crown 
Lands’ Act, or the instruments issued 
under that Act, cannot be so construed 
as to be applicable to tho building of a 
‘* railroad.’’——PHILLIPS Vv. REID (1899), 
8 Nfld. L. ht. 241.—-NFLD. 
7 














Cases 810a—98'71a. 


of the contract was entirely frustrated by the 944a. 


act of the Latvian State, & the parties were 
released from it.—KURSELL v. TIMBER 
OPERATORS & CONTRACTORS, [1927] 1 K. B. 
298; 95 L. J. K. B. 5669; 185 L. T. 228; 42 
T. L. R. 485, C. A. 


Add. Annotations :—Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scally, [1927] 2 Ch. 150. 


814. 


828. Add. Annotation:—As to (1) Refd. Re 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Ch. 750. 

0. Add. Annotations :—Generally, Mentd. Re 


Crosse, Oldham v. Crosse, [1920] 1 Ch. 240; 
Rotunda Hospital, Dublin v. Coman (1920), 
7 Tax Cas. 517; Re Shrewsbury 
ratte aaa es v. Shrewsbury, [1924] 1 
Ch. : 


Add. Citations :-—119 L. T. 596; 62 Sol. Jo. 

716, O. A. 

846a. S. P. OSBORNE v. OSBORNE (circa 1814), 
cited in 19 Ves. at p. 422; 34 KE. R. at p. 
574, L. C. 

Annotations :—Folld. Wickham v. Wickham (1815), 19 Ves. 

419. Refd. Tooker v. Annesley (1832), 5 Sim. 235. 

851. Add. Annotations :—Refd. Lloyd-Jones v. 
Clark-Liloyd, {1919} 1 Oh. 4243; Horlick v. 
Scully, [1927] 2 Ch. 150. 

856. Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

874. Add. Annotation :-—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

884a. S. P. MATTHEW v. CRASSE (1613), as reported 


in 2 Bulst. 89; 80 Ic. R. 983. 
annciation :—Mentd. Harrison v. Cage (1698), 1 Ld. Raym. 


894a,. 


842. 





——— Tenant for years unimpeachable 
for waste.|——Lessee for years sans waste 
cannot pull down trees that are a defence or 
ornament to the house.—-LONDON (BP.) v. 
WEB (1718), as reported in 1 P. Wms. 527; 
24 Kh. R. 501. 

Annotation :—Reld. Chamberlayne v Dummer (1792), 3 

Bro. ©. C. 540. 

921. Add. Annotation :—Mentd. Burrell v. Leven 

(1926), 42 T. L. R. 407. 


928. Add. Annolation :—As to (1) & (2) Consd. 
Wheeler v. Keeble (1914), Ltd., [1920] 1 Ch. 
ie 
939. Add. Annotation :—Mentd. A.-G. v. London 
& Home Oounties Joint Electricity Authority, 
[1929] 1 Ch. 513. 





949. 


953. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 








Trees excepted.}]—If a lessee cuts 
down the trees excepted out of his lease, the 
lessor shall have trespass vi ef armis against 
him.—PERcyY’s CAsE (1609), 18 Co. Rep. 60 ; 
Ley, 20; 77 B. R. 1470. 

Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

Add. Annotations :—Mentd. Osborne v. Brad- 
ley, [1903] 2 Oh. 446; Sh v. Harrison, 
[1922] 1 Ch. 502; Kelly v. Barrett, [1924] 
2 Ch. 379; Price v. Corpn. d’Energie de Mont- 


magny, [1927] A. C. 3638. 


964a. 
| 


970a. 


970b. 





.|—ALDERMAN v. BANNISTER (1826), 4 
uu. J. O. S. Ch. 126. 


tstate 970. Add. Annotations :—Consd. Baldock v. West- 


minster City Council (1918), 88 L. J. K. B. 
502; Sheppard v. Glossop Corpn., [1921] 
3 K. B. 182. MRefd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681 

Omnibus company with right to cut 
trees—Injury to passenger.]—— Where the 
route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging.—TRINDER v. 
GREAT WESTERN Ry. Co. (1919), 35 T. L. R. 
291. 





Overhanging trees.|—Deft. was pos- 
sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft. 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection :—Held: deft. was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a proper inspection, that 
nature could no longer be relied upon, to 
support it.—NoBLE v. Harrison, [1926] 2 
K. B. 3382; 95 L. J. K. B. 813; 185 L. T. 
325; 90 J. P. 188; 42 T. L. R. 518; 70 
Sol. Jo. 691, D. C. 





Part X——Fertilisers, Feeding Stuffs and Seeds. 


971a. Feeding stuffs—Act of 1906, s. 1 (4).J|—In 
Sept. 1922, pltf., a pig-keeper, saw defts.’ 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6d. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 


PART IX. SECT. 9, SUB-SECT. 1. 
922 vi. -]}—LAWRENCE ¥. JUDGE 
(1851), 2 Gr, 301.-—CAN. 





ne 


with dust & dirt & other odds & ends & 
string :—Held: the words ‘‘on the sale of 
any article’? in the above sub-sect. were 
wide enough to cover the sale of these bakery 
sweepings; the effect of the sub-sect. was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 


PART IX. SECT. 10. 


970 i. Read now “‘970b i.’”’ 
970 ii. Read now “ 970b il.”’ 


973. 


974a. 


Vol. I.—Agriculture. Cases 971a—979. 


the stringent provisions of the Act, it was 978a. ——— Effect of—‘‘ Reasonable excuse.’”]— 


competent to him to do so by as ecial con- 
tract made for that purpose.—PULLING v. 
LIDBETTER, Lrp., [1924] 2 K. B. 114; 98 
L. J. K. B. 542; 181 L. 1.119: 88 J.P. 83 ; 
68 Sol. Jo. 615; 22 L. G. R. 456, C. A. 
Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 180 L. T. 418. 


-|—A seller who in fact 
delivers a false invoice commits an offence 
under sect. 6 (1) (6) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not.—HAaArRvEy & Co. v. HERE- 
FORDSHIRE Country Counc, [1920]2 K. B. 
895; 89 L. J. K. B. 601; 1238 L. T. 428; 84 
J.P. 195; 18L. G. R. 470, D.C. 








975a. —— Sending of sample to seller—Act of 


977. 


CG i. nee Un 
Act.)—A.-G. FOR B. CO. v. ROBERTSON, 
[1924] 1 D. hs R. 1090: 
W.W.R.1155; 33 B.C. R. 325. —CAN. 


1906, s. 3 (8).]—It is a condition precedent 

@ prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the seller.—VAUGHAN v. GRINDELL, 
[1921]}8 K. B. 412; 91L. J. K.B.141; 125 
L. T. 3156; 85 J. P. 199; 19 L. G. R. 416; 
27 Cox, C. C. 5, D. C. 


Add. Annotation :—As to (2) Refd. Harvey v. 
aaa County Oouncil, [1920] 2 K. B 


PART XI. SECT. 10. hi. 
licence— Under Forest 





[1924] 1 Act, R.B.B.C., 


aa 


Right of Crown to sue for 
expenses.J}—~The Crown in the right of 
the Dominion Ey suo under Forcast 
4 (c. 93), 8. 114, to 
recover eee reed by officials 


(1) Asthe object of the Act of 1906 in requiring 
the vendor to give the cfgraaat 4 invoice & 
imposing on him a penalty in the event of 
his default is to protect the purchasers of 
fertilisers, the effect of non-compliance witb 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
S80 expensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
‘‘ reasonable excuse ’’ within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Semble: neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression ‘‘ without prejudice to any civil 
liability ’’ in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 

purchaser.—ANDERSON, Lip. v. DANIEL, 
11924} 1K. B. 138; 93 L. J. K. B. 97; 130 
L. T. 418; ay P, 58; 40 T. L. R. 61; 68 
Sol. Jo. O74 22 L. G. R. 49, O. 


A. 
Annotation :—As8s “a @) Consd. Pulling v. Lidbetter (1924), 
938 L. J. K. B. 54 


979. Add. pana :—Consd. Pontardawe RH. C. 


v. Moore Gwyn, [1929] 1 Ch. 656. Refd. 
Stearn v. Prentice (1918), 88 L. J. K. B. 
422; Edwards v. Birmingham Navigations, 
[1924] 1 K. B. 341. 


of the Dominion Forost Branch in con- 
trolling & Pes Sigtscd rari a fire on 
deft.’h property.—R. v. SWANSTROM, 
[1925] 3 D. L. a 79; [1925]1 W.W.R. 


Cases 1—49b. 


1. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


ALIENS. 
Part |—-What Constitutes Alienage. 


Add. Annotations :—Consd. Markwald vv. 
A.-G., [1920] 1 Ch. 348. Refd. Johnstone 








v. A.-G. of the Irish Free State (1927), 96 
L. J. P. C. 88. 











v. Pedlar, [1921] 2 A. C. 262. Mentd. The 20. Annotations :—For ‘‘ Re Goodman's Trust 
Tervaete (1922), 128 L. T. 176. (1881), 7 Ch. D. 266’ read ‘“‘ Re Goodman’s 
8. Add. Annolation :—Mentd. Fasbender v. Trust (1881), 17 Ch. D. 266.” 
A.-G., Kramer v. A.-G., [1922] 2 Ch. 850 29. Add. Citation :—25 Cox, C. C. 622, D. C. 
18. Add. Annotation:—As to (2) Refd. John- 35. Add. Annotations :—Mentd. Markwald v. 
stone v. Pedlar, [1921] 2 A. C. 262. ae ey : ere eee 7 neg iieee V. 
13a. -.}—By an Order in Council made pega M5 oe SUe 5 e Tervaete 
on Nov. 5, 1914, Cyprus was annexed, & by a (1922), 128 L. qT. 176. 
Proclamation made thereunder on Mar. 3, 36. Add. Annotations :—Mentd. Markwald_ v. 
1915, revoking an earlier Proclamation, it was A.-G., [1920] 1 Ch. 348; Johnstone v. 
provided that ‘‘ all Ottoman subjects, resident Pedlar, [1921] 2 A. C. 262; The Tervaete 
in Cyprus on Nov. 5, 1914, have become (1922), 128 L. T. 176. 
British subjects.””. An amending Order in 389. Add. Annotations :—Mentd. Markwald v. 
Council made on Nov. 27, 1917, after reciting A.-G., [1920] 1 Ch. 348; Johnstone v. Pedlar, 
that doubts had arisen as to the effect of the [1921]2 A. C. 262; The Tervacte (1922), 128 
Order & the proper interpretation of the L. T. 176. 
Proclamation, ordered that the following 414, Add. Annotations :—Mentd. Markwald v. 
persons (inter alio$) should be dcemed to have A.-G., [1920] 1 Ch. 348; Johnstone v. Pedlar, 
become British subjects by virtue thereof : [1921] 2 A. C. 262; The Tervaete (1922), 
“any Ottoman subject who was ordinarily 128 L. T. 176. 
resident & actually present in Cyprus on 4g  4gd. Annotations :—Refd. Re Annesle 
eee seaneen gees ar ara sine " Davidson v. Annesicy, [1926] Ch. 692 : hee 
1208 ote Fiera i a Dee Tia: he week ta Ross, Ross ». Waterfield (1929), 46 T. L. R. 
Cyprus, & after three or four months brought 49 ee cae : 
his family there. He rented a house in *8: Add. Annotations :—Mentd. Central India 
Cyprus monthly, & while there discontinued ane eer a ee 
his business in Cairo. He was present in [ a 2 AC. 962. ohnstone v. Peldar, 
Cyprus on Nov. 5, 1914, & remained there [1921] » C. 262. 
until Oct. 1915, when he returned to Cairo, 498 Under Treaties of Peace & consequent 
his family following in December. He re- Orders—Who is foreign national—‘‘ Stateless 
ceived a passport describing him as a British person ’’—Denationalised German.]—(1) Pltf. 
subject, & was so registered at the British having lost Prussian nationality in 1896, & 
Consulate at Cairo, but after annual renewals not acquired nationality of a German State 
registration was refused in 1919. He sued or other nationality :—Held: he was not a 
for a declaration that he was entitled to regis- German national within Peace Treaty of 
tration :—Held: if there were any difference Versailles, Part X., 8. 4, or Treaty of Peace 
between “‘ resident ”’ & “* ordinarily resident. ”’ Order, 1919. ; ; 
the latter became the test by virtue of the (2) Statelessness is not unrecognised by the 
interpretative Order of 1917; but on the municipal law of this country. : 
facts resp. was both “resident” & (8) Whether a man is a German national or 
‘ ordinarily resident ” in Cyprus on Nov. 5, not must be decided by German municipal 
1914, whether or not Cyprus, was then his law & not by English municipal law.— 
domicil; & whatever may have been his STOECK v. PuBLic TRUSTER, [1921] 2 Ch. 67 ; 
motive for going there, he was a British 90 L, J. Ch. 386 ; 125 L. T. 851; 37T.L R. 
subject by virtue of the Order in Council.— 666 ; 65 Sol. Jo. 605, ; 
Gour v. CrrTiaAN, [1922] 1 A. C. 105; 91 -tnnotations :—As to (3) Folld. Re Chamberlain’s Setthmt., 
: d ’ Chamberlain v. Chamberlain, [1921] 2 Ch. 533. Generally, 
L. J. P.O. 18; 38 T. L. R. 100; sub nom. — Retd. Kramer v. A.-G., [1923] A. C. 528. 
on ann ce a CIMITIAN v. GouT, 126 gop, Bae Burden of proot.]— (1) In 
sae” ae ce s. were admittedly German nationals; 
14, Add. Annotations :—Refd. Markwald Vv. A.-G., & on the bond fide assumption that they were 


[1920} 1 Ch. 348; 
[1921] 2 A. C, 262. 
(1922), 128 L. T. 176. 


Johnstone v. Pedlar, 
Mentd. The Tervaete 


18. Add. Annotation :—Generally, Mentd. Wigg 





re ee Te Eat ee a ah sere ae 








still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft. was 
in possession of their London property as 

















PART I. SECT. 1. 


1 iii. —— Birth in Native Indian 
State.}--The subject of a Native Indian 
State is an allen.—MAHOMED & SON 
v. IMMIGRANTS’ APPEAL BoarD (1918), 
38 N. L. R. 7.—S. AF. 

10 iv. i lt., who was 
by birth a Bavarian su jock, in 1881 
became a burgher of the Orange Free 
State, but in 1883 left the Free State & 





did not return before 1902, at which 
date he was resident in, but not a 
burgher of, the Transvaal. Under the 
Orange Free State Constitution of 
1878 Free State burghership was lost 
by residence abroad for more than two 
years :—Held: as at the time of the 
annexation of the Orange Free State 
& Transvaal in 1902 applt. did not 
become a British subject either as 
being a burgher of the Orange Free 


State or as a resident in the Transvaal, 
he was by inference still a Bavarian 
subject.—Wo.Lrr v. Tnhk TREASURY, 
[1919] App. D., 336.—S. AF. 


PART I. SECT. 3. 
49ai. Under Treatics of Peace & 
consequent Orders—Who is foreign 
national—‘‘ Stateless person ’’—Dena- 
tionalised German.}—PAULEY v. Cus- 
TODIAN, {1922} App. D. 161.—S. AF. 


49c. 


custodian. In an action to obtain release 
of their property :—Held: the onus was on 
pltfs. to show that they had lost their 
original German nationality befora Jan. 10, 
1920, & not on deft. to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1898, & 
with the exception of short annual visits to 
their mother, &, in the case of one, six weeks’ 
military training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt. after inquiry as to the period of 
pltfs.’ absence from Germany, & as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years’ ‘“ uninterrupted ”’ 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Cts. which, in considering 
whether German visits break the ten years’ 
period, look to the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period:—Held: (2) the certificates, 
which were admittedly only prima facie 
evidence & open to review in any German 
ct., were not conclusive in an English ct., & 
the onus was on pltfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid; (4) even if the 
Administrative Ct. view was right, pltfs. had 
failed to satisfy the English ct. that an 
Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pitfs., applications as German 
nationals in 1915 & 1921, & previous false 
statements as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920.—HAHN w 
PuBLic TRUSTEE, [1925] Ch. 715; 95 I. J. Ch. 
a ee L. T. 718; 14 T. L. R. 586; 69 Sol. 

o. 82 








British subject marrying German 
——& naturalised as German during war.]— 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, ‘‘ or until some event shall 
happen .. . whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.,”’ & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after-taken 
wife & his issue & the persons interested | 
for the time being under the ulterior trusts, 


Ann 
v. 


49f, —— 
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&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. 11. was born in England of English 
parents but had resided in Germany since 
1906 & had been twice married there to 
German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
& summons was taken out by the trustecs 
to have it detcrmined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
1o the income before Nov. 4, 1915, which had 
been paid over to H.’s agent :— Held: (1) the 
decision whether a person was a German 
national within the ‘Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & uccordingly If. was a German 
national ; (2) H.’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10, 1920, must 
be paid to the custodian.— Re CHAMBERLAIN’S 
SETTLEMENT, CHAMBERLAIN UV. CHAMBERLAIN, 
(1921] 2 Ch. 583; 91 L. J. Ch. 34; 126 L. T. 
ae 37 T. L. R. 966; 68 Sol. Jo. (W. R.) 


otation :—A8 to (1) Apprvd. Fasbender v. A.-G., Kramer 


A.-G., [1922] 2 Ch. 850. 


._— — —.]—A British-born woman, 


between the date of the signing of the Peace 
Treaty between Kngland & Germany & the 
date of its coming into force, went to Germany 
& there married a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co. :—WHWeld: under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
s 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality & became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvil).—FASBENDER 
v. A.-G., KRAMER v. A.-G., [1922] 2 Ch. 850 ; 
91L. J. Ch. 791; 128 L. T. 85; 38 T. L. R. 
852 ; 66 Sol. Jo. 709, C. A. 


Annotation :—Refd. Zte Rush, Warre v. Rush, [1923] 1 Ch. 56 
49e. ——- -—-— Dual nationality..—KRAMeEr v. 


A.-G., No. 215j, post. 


—— Austrian acquiring new nation- 
ality.|—An Austrian granted citizenship of 
the Czechoslovakian Republic after the 
distuption of the Austrian Empire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the ‘reaty.—ROTHSCHILD v. AUSTRIAN PRo- 





Cases 49f—65a. 


PERTY ADMINISTRATOR, [1923] 2 Ch. 542; 
93 L. J. Ch. 508; 180 L. T. 175; 68 Sol. Jo. 


40 
Annotations :—Folld. Bohemian Union Bank v. Austrian 
Property Administrator, (1927] 2 Ch.175. Consd. Groedel 
ve nuearien Property Administrator (1927), 44 T. L. R. 


49h. 





Czechoslovakian corporation.|— 
Under the Treaty of St. Germain, which 
came into force on July 16, 1920, a Ozecho- 
slovakian corpn., as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a corpn. 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix).—BOHEMIAN UNION 
BANK v. AUSTRIAN PROPERTY ADMINISTRA- 
TOR, [1927] 2 Ch. 175; 96 L. J. Ch. 365; 137 
L. T. 271; 43 T. L. R. 356; 71 Sol. Jo. 481. 


Hungarian.|—(1) The expression 
‘‘nationals of the former Kingdom of 
Hungary ’’ in Treaty of Peace (Hungary) 
Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Hmperor. 

(2) Where the administrator of Hungarian 
property has determined that he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the question anew.— 
GROEDEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1927), 44 T. L. R. 65. 








ENGLISH AND EmprreE Digest SUPPLEMENT. 


force of the present Treaty show that they 
have acquired ipso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power ... will not be considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.”’ 
The annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 {i) 
of the Order given full effect as law. By 
art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 

ajesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that ‘‘ for the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 

. . the expression ‘ national of the former 
Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ”’ :—Held: where the administrator 
had decided that he was not satisfied that 
pltt., who was originally a national of the 
ormer Austrian Empire, had acquired ipso 
facto the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has ‘‘ shown 
that he has acquired ipso facto in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, & that 


his property, rights & interests in His 

491. —— By what law decided.]—Sroxcx v. Majesty’s Dominions are not subject to be 
PuBLic TRUSTHE, No. 49a, ante. charged under the Treaty & the Treaty of 

49). ——- —— -——.]— Re  COHAMBERLAIN’S Peace Order,’’ go behind the decision of the 


SETTLEMENT, CHAMBERLAIN UV. OHAMBERLAIN, 
No. 49c, ante. 


Decision of administrator—Whether 








administrator & investigate independently 
the question of nationality.—REITZES DE 

IENWERT v. AUSTRIAN PROPERTY AD- 
MINISTRATOR, [1924] 2 Oh. 282; 93 L. J. Ch. 
587; 132 L. T. 42, 40 T. L. R. 698 ; 68 Sol. 


serge iat the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that ‘‘ persons 
who within six months of the coming into 


Jo. 644, C. A. 


Annotations :—Folld. Groedel v. Hungarian Property Ad- 
ministrator (1927), 44 'T. L. KR. 65. Refd. Groebel v. Hun- 
garian Property Administrator (1925), 70 Sol. Jo. 345. 


491. —— ——.]—-GROEDEL v. HUN- 
GARIAN PROPERTY ADMINISTRATOR, No. 49h, 
ante. 





Part Il—Rights, Liabilities, and Disabilities of Aliens in 





Time of Peace. 

50. Add. Annotation :—Refd. The Wilhelmina, 65a. ———- Detention of property—Ratification by 
[1923] P. 112. oan lueen of irlendly State personally 

eae hostile to Crown.]—(1) is not a goo 
61. aoa San Johnstone v. Ped- defence to an eon of tort brought by a 
: gd : friendly alien resident in the United gdom 
63. Add. Annotations :—Refd. Rodriguez v. against an officer of the Crown in respect of 
Speyer, [1919] A. C. 59; Johnstone v. the wrongful seizure & detention of the alien’s 
Pedlar, [1921] 2 A. C. 262. property that the seizure & detention have 
491 i, —— By what law de- PART JI. SECT. n SueSEee ‘i — leave ta Pa non-resident alien ve sue in 


cided. |j—Questions of nationality must 
be determined by the municipal law 
of the country concerned.—PAULEY 
7 ea [1922] App. D. 161.— 


forma R ie rn —AUGUSTINO v. CANA- 
DIAN NORTH-WESTERN Ry, Co. (Alta. ), 
[1927] 4 D. L. R. 609; [1927] 
W. W. R. 321.—OAN. 


sa. Non-resident alien-—Leave to sue 
in forma pauperis.|—The Supreme Ct. 
of Alberta has jurisdiction to grant 


1m0 


been adopted & ratified by the Crown as an 
act of State. 


Pitf., who was born in Ireland, having 116. 


become a naturalised American citizen, 
returned to Ireland in 1916 & took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 
&, on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authorities, 
the seizure & detention being subsequently 
ratified by the Ohief Secretary for Ireland. 
In an action by pltf. against the Ohief Comr. 
of the Police for the recovery of the money, 
deft. pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State :—Held: the plea 
was bad & plitf. was entitled to judgment. 
(2) Semble: the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection.—.] OHNSTONE v. PEDLAR, 
[1921] 2 A. C. 262; 90 L. J. P. C. 181; 125 
L. T. 809; 37 T. L. R. 870; 65 Sol. Jo. 
679; 27 Cox, O. C. 68, P. C. 
Annotation :-—.A8 to (1) Refd. Commercial & Estates Co. of 
Kgypt v. Board of Trade, [1925] 1 K. B. 271 
68. Add. Annotation :—Mentd. Rodriguez 
Speyer, {1919] A. C. 59. 
Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1919] 1 K. B. 520. 
Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 
Add. Annotation :—Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 
Add. Annotations :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. Mentd. Markwald 
vw. A.-G., [1920] 1 Ch. 348; The Tervaete 
(1922), 128 L. T. 176. 
Add. Annotation :—Dbtd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 
To the cross-reference after this case to 
Copyright Act, 1911 (c. 46), add ‘‘ &, generally, 
CoPpYRIGHT, Vol. XIII., pp. 180-182.” 
Add. Annotations :—Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 848; Johnstone »v. 
Pedlar, [1921] 2 A. O. 262; The Tervacte 
(1922), 128 L. T. 176. 
Add. Annotation :—Mentd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 
Add. Annotation :—Mentd. Fasbender 
A.-G., Kramer v. A.-G., [1922] 2 Ch. 850. 
Add. Annotations :—Consd. Re Lyne’s Settle- 
ment Trusts, Re Gibbs, Lyne v. 


; : 
69. 
70. Rodriguez v. 
79. 
82. 


85. 


94. 
96. 


97. 


106. 
106. v. 


114. 


Part Ill——Aliens tn 


144. Add. Annotation :—Refd. Johnstone v. Ped- 


lar, [1921] 2 A. O. 262. 
146. Add. Annotation :—Refd. Central India Min- 


PART II. SECT. 7, SUB-SECT. 2. 

129i. Right to hold & dispose—Law 3 
of 1885— Act 35 of 1908—Company with 
Astalto shareholders.}—Law 3 of 1885 
& Act 35 of 1908 do not apply to joint 
stook cos., even though their shares are 
held by Asiatics.—Dapoo v. KRUGERS- 


Gibbs, | 


DORP, [1920] App. D. 530.—-S. AF. 


PART II. SECT. 8. 


at yi office of : 
i r. 1e «(Office Oo 
specter is one of trust which an alien 


Vol. I1.—Aliens. Cases 65a—147. 


[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told v. Capron, [1923] 1 Ch. 192. 
Add. Citations :—Sty. 20, 40, 75; 
Abr. 19b. 

Add. Annotations :—As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79; 
Barrow v. Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. v. Sands (1670), Kreem. Ch. 129; 
A.-G. v. Duplessis (1752), Park. 144 ; Burgess 
v. Wheate, A.-G. v. Wheate (1759), 1 Eden. 
177; Rittson v. Stordy (1855), 3 Sm. & G. 
230; Sharp v. St. Sauveur (1871), 7 Ch. App. 
343. As to (2) Refd. Burgess v. Wheate, 
A.-G. uv. Wheate (1759), 1 Eden. 177. 
Generally, Mentd. Gage v. Acton (1699), 12 
Mod. Rep. 288. 


1 Roll. 


-J—A devise of land to 
trustees, upon trust to sell & invest the 
proceeds in the public funds upon trust tor 
persons some of whom were aliens :—Helid : 
the aliens did not take any interest or estate 
which the Crown could lay claim to.—DErE 
HOURMELIN v. SHELDON, DE HoURMELIN v. 
A.-@. (1839), 4 Jur. 116, 

Member of Stock Exchange.]-—By the rules 
of the London Stock Exchange cach member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
provides that the committee shall on the 
first Monday in March proceed (inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations :—-Hcld: the de- 
cision of the committee had proceeded solely 
upon the ground of applt.’s enemy birth, & 
before deeming him incligible for re-election 
on that ground he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision.—WEINBERGER v. Ina is, [1919] 
A. ©. 606; 88 L. J. Ch. 2875; 121 Ju. T. 65; 
35 T. L. R. 399; 63 Sol. Jo. 461, H. L. 


See, further, StOCK EXCHANGE. 


119a. 





ee ere 





140a. 


Time of War. 


ing Co. v. Soc. Coloniale Anversvise, [|] 920] 
1K. 8. 753. 


147. Add. Annotations :—Mentd. Markwald +t. 
is ineligible to bold — i. v. HrigHion 
(1) (1922), G9 DLT R.38G; 55 N.S. TR. 
(G. & RR.) 612.—C*™ 


truast— Town 132%. S. P. oo» UHrieayron (2) 
town in- (1922), 69 DL R 3963 55 NLS RR 
(G. & R.) 527.—CAN. 


Cases 147—-195. 


149. 


154. 


155. 


156a. 


A.-G., [1920] 1 Ch. 348; 
Pedlar, [1921] 2 A. O. 262; 
(1922), 128 L. T. 176. 

Add. Annotation :—Mentd. Lala Indar Prasad 
vee Jagmohan Das (1927), 43 T. L. R. 
OU. 


Johnstone v. 
The Tervaete 


Add. Annotation :—Mentd. Rodriguez uv. 
Speyer, [1919] A. C. 59. 
Add. Annotations :—Apld. Re Sutherland, 


Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 
Mentd. fe Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
{1921} 2 A. C. 262. 

.]—A man who, having a business 
& commercial domicil in a neutral country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so far as he is able, 
cannot be considered anything but an enemy, 
& his business is an enemy firm & the assets 
are enemy property. —THE ANTWERPEN, 
[1919] P. 252,n.; 89 L. J. P. 26, n. 








Annolation :-—Mentd. ‘The ‘Davahile [1919] P. 249. 


156b. 


157. 


160. 


161. 


162. 
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181 fi. 
an alien Stato atwarwith His Majesty, 
who resides ip the province of Quebec 
& has submitted to the luws of that 
country, 
RAGUSZ Vv. MONTREAL HARBOUR COMRS. 
(1916), 18 MY. P. R. 98; 
87.—CAN. 


155 1. 
gd bade on trade.|}—‘‘ Enemy ’’ means 
a person, of whatever nationality, who 








-]—An action was brought to 
recover a debt by a firm consisting of two 
French subjects & a German subject, & a 
scquestrator was subsequently appointed in 
respect of the property of the German 
pltf.:—Held: as the German subject was 
not residing nor carrying on business in an 
enemy State, tho action was maintainable, 
& the sequestrator was not a necessary party. 
—He SUTHERLAND (DucHEsS), BECHOFF & 
Co. v. BUBNA (1921), 65 Sol. Jo. 513. 


Add. Annotations :—Refd. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 613. 
Mentd. Re Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
{1921} 2 A. C. 262. 


Add. Annotations :—Generally, Mentd. The 
Dirigo (1919), 88 L. J. P. 192 ; The Noordam 


(No. 2), [1919] P. 255; The Edna, [1921] 1 
A. C. 735; The Kronprinsessan Margareta, 


The Parana, etc., [1921] 1 A. O. 486; The 
Vesta, etc., [1921] 1 A. C. 774. 


Citation :—For ‘‘ [1916] A. OC. 421” read 
‘“* [1916] 1 A. ©. 421.” 

Add. Annotation :—As to (1) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 


Add. Annotations :—As to (1) Consd. Stoeck 








.}—The subject of 


in Germany, 
is not an alien enemy.— 
Q. K. 26 Held : 
Germany 


K. B. 





Place of residence &: 
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v. Public Trustee, [1921] 2 Ch. 67. As to (2) 
Refd. Stoeck v. Public Trustee, [1921] 2 Ch. 67. 


Add. Annotation :—Refd. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 518. 


166. Add. Citation :—subsequent proceedings (1921), 


168. 


178. 


181. 


183. 
187. 


189. 


192. 
195. 


D. L. R. 266; 15 Alta. L. R. 204.— 
CAN. 


IA 
cioty, the headquarters of which were 
held Drovers in Natal 
& had an agent thero for the 
ment of its property & interests :— 
(1) the society was resident in 
was an allen cnemy; 
(2) a person's place of business, though 
one test, is not the sole test of his 
enemy character. —SIBISI v. HERMANB- 


65 Sol. Jo. 518. 
Add. Citation :—1 Br. & Col. Pr. Cas. 605. 


Add. Annotation :—Generally, Mentd. Cas- 
dagli v. Casdagli, [1919] A. C. 145. 


Add. Annotations :—Mentd. Re Ferdinand, 
Ix-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. C. 262. 


Add. Annotations :—Mentd. The Dirigo 
(1919), 88 L. J. P. 192 ; The Noordam (No. 2), 
[1919] P. 255 ; The Edna, [1921]1 A. O. 735 ; 
The Kronprinsessan Margareta, The Parana, 
etc., [1921] 1 A. C. 486; The Vesta, etc., 
[1921] 1 A. C. 774. 
Add. Annotation :—Refd. The Liitzow, [1918] 
A. C. 435. 
Add. Annotations :—Consd. Rodriguez v. 
set had [1919] A. C. 59. Refd. Tertal Bieber 
. Rio Tinto Co., etc., [1918] A. C. 260; Re 
Badische Co. , Bayer Co., etc., [1921]2 Ch. 331. 


Add. Annotations :—Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. Mentd. Central 
India Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. ; 
Add. Annotation :-—Refd. 
Speyer, [1919] A. C. 59. 


Add. a :—As to (1) Consd. The 
Poona (1915), 84 L. J. P. 150; The St. 
Tudno, [1916] P. 291; Re Hilckes, Laz p. 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331; Russian Commercial & Industrial 
Bank v. Comptoir d’ Escompte de Mulhouse, 
{[1923] 2 K. 630. Refd. R. v. L. C. C., 
Ez p. London & Provincial Electric Theatres, 
[1915] 2 K. B. 466; Clapham S.S. Co. v. 
Handels-en- ‘Transport- Maatschappij Vulcaan 
of Rotterdam, [1917] 2 K. B. 639; Continho 
Caro v. Vermont, [1917] 2 K. B. 587 ; Ilders 
& Fyffes v. Hamburg Amerikanische Packet- 
fahrt Act., Elders & Fytfes v. Hamburg 
Columbien "Bananen Act. (1918), 34 T. L. R. 
275; Re British Incandescent Mantle Works 
(1923), 129 L. T. 126; Swedish Central Ry. 
v. Thompson, [1924] 2 K. B. 255; Russian 
Commercial & Industrial Bank v. Comptoir 
d’Escompte de Mulhouse, [1925] A. C. 112; 


Rodriguez v. 


or STATE OF CANADA, [1927] Exch. 
OC. R. 86.—CAN. 
PART III. SECT. 1, SUB-SECT 2. 
sa. Widow of naturalised British sub- 
ject—- Return to foreign country after 
death of husband.) — Resp., a German 
subject by birth, married a naturalised 
British subject in Cape Colony. After 
the death of her husband in 1901 resp. 
returned to Germany where she 
resided until 1915, & then removed 
to Switzerland :-—H eld: resp. Was 


Mission So- 


manage- 


resides or carries on business in enomy = RENO Mission SocieTy (1916), 37 not an enemy under Act 39 of 1916.— 
territory.—LAMPEL v. BERGER agin, 8 - R. 409.—S, AF. THE TREASURY v. HAnF, [1919] App. D. 
40 OL . R. 165; 38 DL. R. 47.— oe iv. : : Lest “ alion 50.—S. AF. 
° enemy ”’ does not mean a subject of a PART III. SECT. 1, SUB-SECT. 4. 
155 ii, The question State at war with this country but a 193 iii, ——-.}—A person who volun- 


whether a porson is an alicn enemy is 
determined not by his nationality, but 


or carries 


on business 


person of any nationalit 


= an enemy 


who resides tarily resides in a hostile country for a 


substantial period of time acquircs 


by the place where he resides or country. ——MALCOMESS DURBAN tho disability attaching to an enemy 
carries on business.—REVENLTOW- oe a (1917), 38 N. L. during that period even if he is a 
CRIMINID ov. STREAMSTOWN FRURAL British subject, unless such residence 
ae givey Ne ll, {1917 ] a st. Who is an ‘* enem within is with the consent of the Crown.— 

Rt. 546; DL. ik. aber of Peace (Germany) ae 1920, Hast AH JON v. ABDUL JALIL KHAN 


ava. oe 


Vv. : 304 
{1920] 1 w. W. R. 578; 52 


32.]}—BAUMFELDER v. SECRETARY 


(1920), I. L. R. 1 Lah, 276.—IND. 


195a. ne 


198a. 


Bohemian Union Bank v. Austrian Property 
Administrator, [1927) 2 Ch. 175. As to 
(2) Consd. The St. Tudno, [1916] P. 291. 
Apld. The Hamborn, [1919] A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 255; 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. Refd. The Vesta, [1920] P. 385; 
I. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As to (3) Consd. Re Hilckes, Ex p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331. As to (4) Consd. Re Hilckes, 
Ea p. Muhesa Rubber Plantations, [1917] 
1 K. B. 48. As do (5) Consd. Rio Tinto Co. 
v. Ertel Bieber (1917), 116 L. T. 810 ; Tingley 
v. Miller, [1917] 2 Ch. 144; Naylor, Benzon 
v. Krainische Industrie Gesellschaft, [1918] 
1 K. B. 831; Stevenson v. Akt. fiir Carton- 
nagen Industrie, [1918] A. C. 289. Refd. 
Re Aramayo Francke Mines, [1917] 1 Ch. 
451; Ertel Bieber v. Rio Tinto Co., [1918] 
A. O. 260; Rodriguez v. Speyer, [1919] A. C. 
59; Re Munster, [1920] 1 Ch. 268; Re 
Ferdinand, Kx-Tsar of Bulgaria, [1921] 1 
Ch. 107; Re Rush, Warre v. Rush, [1923] 
1 Ch. 56. Generally, Mentd. Russian Com- 
mercial & Industrial Bank v. British Bank 
for Foreign Trade, [19211 2 A. C. 4388; Brad- 
bury v. English Sewing Cotton Co., [1922] 
2 K. B. 669; Todd v. Egyptian Delta Land 
& Investment Co., [1928] 1 K. B. 152. 


j—Re BapiscHE Co., Lrp., fe 
BAYER Co., Lrp., Re GRIESHEIM ELEKTRON, 
Lrp., Re Katte & Co., Lrp., Re BERLIN 
ANILINE Co., Lrp., Re MEISTER Lucius & 
Brunina, Lrp., No. 405a, post. 





198. Add. Annotations :—Consd. Central India 


Mining Coloniale Anversoise, 
[1920] 1 K. B. 753; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd, 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 


-|—In Jan. 1914, pltfs. entered into a 
contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore delivcrable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods & the money in bank to London & 
came himself to London, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & shareholders were 
held at which formal business was transacted. 
These meetings were held so as to comply 
with Belgian law & to keep the co. in exist- 
ence. ‘The co. also collected & paid debts 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Loan, & with the like object it created a 
debt against its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pitfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved & was no longer binding 


Co. v. Soc. 





198b. 


Vol. I.—Aliens. Cases 195—202. 


on them :—Held: pltfs. were entitled to the 
declaration claimed; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to ‘‘carrying on business” within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of Jiabilities with the 
intention of continuing the business amounted 
to a “carrying on business,’’ & constituted 
the co. an “enemy ”’ within the Proclama- 
tion.—-CENTRAL INDIA MINING Co. v. SocittTé 
COLONIALE ANVERSOISE, [1920] 1 K. B. 753 : 
89 L. J. K. B. 769; 122 L. T. 451; 36 
T. L. R. 88, C. A. 


-|—Germany was in effective military 
occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of which a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor :—Held: the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 105), 5. 1 (3).—#e DEUTSCHE BANK 
(LONDON AGENCY), [1921] 2 Ch. 291; 90 
L. J. Ch. 449; 1261. 7.20; 377. L. R. 912 5 
65 Sol. Jo. 781. 





198c. Registered in allied country—Government 


199. 


201. 


202. 


overthrown—Non-recognition of usurping 
Government.|—Plitfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
@ reinsurance treaty with defts., an English 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt. was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed :—Held: as the 
Bolshevist Govt. had not been recognised 
by this country as the Russian Govt., & as 
pitfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with premiums & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, & pltfs. were entitled to recover. 
-~EASTERN CARRYING INSURANCE CO. uv. 
NATIONAL BENEFIT LIFE & PROPERTY ASSUR- 
ANCE Co., Lrp. (1919), 35 T. L. R. 292. 


Add. Citation :—1 P. Cas. 75. 

Add. Annotations :—Mentd. The Abonema, 
The Hillerod, The Florida, The Albania, 
The Adjutant, [1919] P. 41; The Achilles, 
[1919] P. 340; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83; The Orteric, 
[1920] A. C. 724; The Vesta, ctc., [1921] 
1 A. CO. 774; The Anichab, etc., [1922] l 
A. C. 235; Netherlands- American Steam 
Navigation Co. v. Procurator-General {1925), 
42 T.L. R. 8. 


Add. Annotalion :—Refd. Johnstone v. Pediar, 
1921] 2 A. C. 262. 


Add. Annotation : -—— Consd. 
Speyer, [1919] A. C. 59. 


Rodriguez tr. 


Cases 204—-215b. 


204, Add. Annotation :—Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 


Add. Annotation :—Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 


Add. Annotations :—Refd. Re Ferdinand, 
Kix-Tsar of Bulgaria, [1921} 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. C. 262. 


Add. Citation :—1 P. Cas. 76. 

Add. Annotations :—Refd. The Achilles, 
[1919] P. 340; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83; The Orteric, 
[1920] A. C. 724; The Vesta, etc., [1921] 
1 A. C. 7743; The Anichab, etc., [1922] 1 
A. C. 235. Mentd. The Abonema, The 
Hillerod, The Florida, The Albania, The 
Adjutant, [1919] P. 41; Netherlands-American 
Steam Navigation Co. v. Procurator-General 
(1925), 42 T. L. R. 81. 


208a. —— —— Effect of Trading with 
Enemy Acts, 1914-1916.]|—(1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusibn 
of peace.—Re FERDINAND, Ex-Tsar oF BUL- 
GARIA, [1921] 1 Ch. 107 ; 90 I. J. Ch.1,C. A, 


Annotation :—Cenerally, Mentd. Netherlands-American Steam 
pay eation Co. v. Procurator-General (1925), 42 T. L. KR. 


209. Add. Annotation: —Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

215a. Treaties of Peace & consequent Orders— 
What property subject to charge under— 


205. 


207. 


208, 





ENGLISH AND Emprre Diaust SUPPLEMENT. 


Right to assessment of damages in collision 
action.|—Before the outbreak of war, defts., 
the German owners of the steamship /M., 
recovered judgment against the British 
owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 
referred to the registrar & merchants for 
assessment. Before defts. had filed their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were filed, but 
by consent they were treated as having been 
filed after the ratification. Thereupon pltfs. 
took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses :—Held: (1) defts.’ 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated ‘in 
accordance with the law of the allied State 
» « » concerned,” namely, Great Britain ; 
(2) not being a debt, art. 296 did not apply ; 
(8) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
s. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects.—THE MARIE GARTZ, [1920] P. 172; 
89 L. J. P. 206; 123 L. T. 680: 36 T. L. RB. 
417; 15 Asp. M. L. C. 98. 


215b. Debt—Due to German.]—Clause 
14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, docs not atfect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 








PART III. SECT. 2, SUB-SECT, 2.-—-A. 


206 ii. (p. 147) For “ Van ZYuH v. 
PIENMAN ”’ read “ VAN ZIJL v. Pine 
NAAR,”’ 

sb. Shares held by cnemy subject— 
Vested wan Public Trustee—Power to 
sell. |-—Held : War Precautions (Enemy 
Shareholders) Regulations, 1916 reg. 
11 (2), which ompowered the A.-G. 
to authorise the Public Trustee to 
sell shares in a co. transferred to him 
as being held by an alien enemy. wasa 
valid exercise of the power conferred 
by War Precautions Act, 1914-1916, 
s. 4, & was within the defence power 
of the Commonwealth._-BURKARD v. 
Roan (1918), 28 CG. L. R. 422.— 

80. .}+—Held: War Pre- 
cautions (Enemy Shareholders) Regula- 
tions, 1916 reg. 11, authorised the sale 
of shares transferred to the Public 
Trustee, notwithstanding that some 
heneficial intorest in the shares was 
held by a person not an enomy subject, 
& was a valid oxercise of the power 
conferred by War Precautions Act, 
1914-1916, 6. 4.--BURKAKD v. OAKLEY 
(1920), 27 C. L. R. 520.—AUS. 

212 i. Patent in name of alien enemy 
-—Royalties paid by licensee during sus- 
pension of patent—Who entilied to. }— 
Held: (1) royalties paid by the 
licensee from the date of his licence up 
to the expiration of six months from 
the ending of the war, 1.e., to Jan. 10, 








ene a oe 


1920, were not sums belonging to an 
enemy, & were not properly in tho 
hands of the custodian; (2) royalties 
paid or to be paid after June 10, 1920, 
were properly paid or payable in the 
hands of the custodian as a debt due 
to an enemy.—Re SYNTHETIC DRUG 
Co., {1925] Exch. C. R. 196.—CAN. 
215 1. Licensed to trade for limited 
ea peace ralals 4 transactions.}—The 
ondon agency of a German bank, 
which at the outbreak of war in 1914 
became an enemy, held a bill, drawn 
by a German subject & accepted by 
a Scotsman, which had been sent from 
Germany for collection. It had been 
the practice of the bank that, if bills 
so sent were dishonoured, no legal 
proceedings were taken against ac- 
ceptors in Great Britain, but the 
bills were retransmitted to the German 
office so that proceedings might be 
taken in the German cts. against the 
German indorsers. Licences covering 
the whole period of the war were 
issued to the London agency, empower- 
ing it to carry on banking business 
under supervision, to the extent of 
completing current transactions, so as 
to make its realisable assets available 
to its creditors, ‘‘ so far as those trans- 
actions would in ordinary course have 
been carried out through ”’ the London 
establishment. The bill having been 
dishonoured on presentation, was 
retained by the London agency, which 
debited the German office with the 


amount, & filed a letter, which owing 
to war conditions couJd not be sent, to 
the German office intimating the cir- 
cutmstances. In an action on the bill 
brought in 1922 by the Public Trustee 
against the Scottish acceptor :—Held : 
as an action on the bill was not a 
transaction that would in ordinary 
course have been carried out through 
the London agency, the licences con- 
ferred no right to sue.—PUBLIC 
TRUSTEE v. DAVIDSON, [1925] S. C. 
451.—SCOT. 


215 ii. Substitute this number for 
215 i. in original volume. 


215bi. Treaty of Peace & conse- 
ie Orders—What property subject 
charge under—‘' Debts ’’—Wheat are.] 
—(1) Deposits of money with the 
National Trust Co. for investment in 
securities, pale Apes of which was 
guaranteed on dates which fell during 
the war; (2) not deposits in a savings 
bank & moneys invested with a loan 
co. to be withdrawn on notice & from 
the bank on presentment of the bank 
book; (3) not moneys deposited with 
a trust co. with instructions that all 
sums of capital & interest so reccived 
should be held by the co. to the credit 
of the owner until further advice.— 
SECRETARY OF STATE OF CaNADA v. 
NeEirzkn, SECRETARY OF STATE OF 
ADA U. WIEHMAYER (1921), 68 
D.L. R. 443; 628. C. R. 262; varying, 
20 Exch. C. R. 219.—CAN 


215¢. —— 


national, & is therefore an ‘‘ enemy debt ”’ 
within Treaty of Versailles & Treaty of Peace 
Order, 1919.—CLEARING OFFICE CONTROLLER 
v. EDWARDS & Co. (BREAD STREET), LTD., 
[1923] W. N. 245. 

Trust estate—Accumulations of 
interest.|——-Re CHAMBERLAIN’s SETTLEMENT, 
ar ac v. CHAMBERLAIN, No. 49c, 
ante. 





215d. ——- ——- ———- ———.]—-Re HALLENSTEIN 


215e. ponies ate 


HALSTED v. BLANK, No. 237c, post. 
Accumulations of annuities.] 
—By his will a testator, who died on Jan. 14, 
1916, directed his exors. to pay annuities to 
an Austrian & two German nationals “ until 
he or she shall die or mortgage or otherwise 
charge the same... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.’’ No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Knemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian :— 
Held: (1) as the Act of 1914 only suspended 
payments to the alien enemies & did not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920; (8) the 
accumulations of the annuities until those 
respective datcs became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be.—Re LEVINSTEIN, 
LEVINSTEIN v. LEVINSTEIN, [1921] 2 Ch. 
251; 91 L. J. Ch. 823; 126 L. T. 177; 65 
Sol. Jo. 767. 








Annotations :—As to (3) Folld. Re Chamberlain’s Settlmt., 
1921} 2 Ch. 6338; Ite 


215i i. 
debentures in Transvaal mining com- 
pan F—RANDFONTEIN EstTaTes GOLD ltion.J-—-The words 

INING Co., LTD. v. CUSTODIAN OF 
ENEMY PRoprRTY, [1923] App. D. 
576.—S. AF. 0 


Chamberlain v. Chamberlain, [19 
Biedermunn, Best v. Wertheim, [1922] 1 Ch. 31. 


215f. 





—— —— — .|—A testator, whose 
domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
income & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
—Held: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being ‘ property, 
rights & interests ’’ in the United Kingdom. 


—FAVORKE v. STEINKOPFF, [1922] 1 Ch. 21651. 


174; sub nom. Re STEINKOPFF, FAVORKE v. 
STEINKOPFF, 91 L. J. Ch. 165; 126 L. T. 
597. 


a 








—-—— Bearer shares & 215j i. 


215h. 


Property in Aus- 
lralia—Subject to restraint on anticipa- 





hts & interests °’ 
of the annex to art. 
f Peace between the Allied Powers 


107 
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215g. ——- ——- ——- ———.]—Under _ the trusts 


of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. ‘The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. ‘The custodian had not 
obtained a vesting order :—Held: both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property 
rights or interests within Peace Treaty Order, 
1919, s. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge.—Re NEUBURGER’S SETTLEMENT, 
FORESHEW v. PUBLIC TRUSTER, [1923] 1 Ch. 
508; 92 L. J. Ch. 442; 129 L. T. 735; 67 
Sol. Jo. 500. 


—— Accumulations of annuities.]/— 
By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national ‘‘ until he shall die or voluntarily or 
involuntarily alienate or encumber... the 
same.’’ Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
(inter alia) payment of debts owing by 
Austrian to British nationals :—Held: (1) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property.—fe 
BIEDERMANN, BgEst v. WERTHEIM, [1922] 
1 Ch. 31, 91L. J. Ch. 105; 38 T. L. R. 37; 
ra Sol. Jo. 107; on appeal, [1922] 2 Ch. 771, 
. A. 





Trust estate.|—-See Nos. 215c- 
215g, ante. 
——— -—— Shares in English company.|— 
FASBENDER v. A.-G., KRAMER v. A.-G., No. 
49d, ante. 
—— Property in England.|-—A person 





& Germany are wide cnough to include 
an estate for life of a married woman, 


property. being a German national, still under 
appearing in cl. 4 coverture subject to a restraint on an- 
a07 ofthe Treaty  ticipation.—COWPER v. FRANKENBERG 


(19 1), 21 S. R. N. s. Ww. 388.—AUS. 


s 
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of dual nationality, who is a British subject 
by British law, having been born in England, 
& also a German subject by German law, 
is a ‘‘ German national’ within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order.— 
KRAMER v. A.-G., [1923] A. C. 528; 92 
L. J. Ch. 383; 129 L. T. 390; 39 T. I. R. 
462; 67 Sol. Jo. 552, H. L.; affg. 8. C. sub 
nom. FASBENDER v. A.-G., KRAMER v. A.-G., 
[1922] 2 Ch. 850, C. A. 


Annotation :—Refd. Ite Rush, Warre v. Rush, [1923] 1 Ch. 56, 
215k. 











Subject to restraint on 
anticipation.|—-The charge imposed by Treaty 
of Peace Order, 1919, s. 1 (xvi), upon all 
property, rights & interests in this country 
belonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation.—PUuBLIc TRUsS- 
TEE v. WOLF, [1923] A. C. 544; 92 L. J. Ch. 
520; 129 L. T. 738; 39 T. L. R. 6533; 67 
Sol. Jo. 637, H. L. 3; revsg. S. C. sub nom. Re 
Rush, WARRE v. Rusu, [1923] 1 Ch. 56, C. A. 
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under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt. carried out its undertaking, & the 
action must be dismissed.——LUXARDO v. 
PUBLIC TRUSTEE, [1924] 2 Ch. 147; 93 
L. J. Ch. 425; 131 L. T. 200; 40 T. L. R. 
546; 68 Sol. Jo. 737, C. A. 


Policy money—Payable in 
England.]—Pltf. co. was incorporated by 
special Act of the Legislature of New York, 
& had its central office & the bulk of its 
assets in New York. ‘The co. had a branch 
in London, & in most of the capitals of 
Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 
general manager for Europe were issued in 
London to German nationals bcfore the 
outbreak of the war. ‘The policies were not 
under seal. The policy moneys were ex- 
pressed to be payable in London, but all 
premiums were payable cither at the central 
office in New York or at the office where the 
insurance was payable & proofs of death 
were to be furnished at the New York office. 
An indorsement on the policy provided that 








Annotations :—Refd. Ite Neuburger’s Settlmt., Foreshew v. 
Public Trustee, [1923] 1 Ch. 508. Mentd. Morgan v. 
eee & Kirby, [1923] P. 1; Parrv. A. G., [1926] A.C. 


2151, ——- —— Belonging to foreign bank in 


it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had matured on or before 





liquidation.|—-Pltfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 
several States among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided that ‘‘ subject to any contrary stipula- 
tion ’’ in the Treaty, the British Govt. might 
retain & liquidate the property in this 
country of ‘‘ nationals of the former Austrian 
Empire ”’ which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of cjaims by 
British nationals in respect of (inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 
by Order in Council to liquidate the’ property 
of Austrian nationals in this country & 
administer the above-mentioned charge. 
Plitfs. claimed that art. 206 was a ‘‘ contrary 
stipulation ’? within art. 249, that the pro- 
perty of the bank in this country was conse- 


Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
‘“‘property, rights & interests within Lis 
Majesty’s Dominions ’’ belonging to German 
nationals, & as such were subject to the charge 
created by Treaty of Peace Order, 1919, 
s. 1 (xvi) :—Held: (1) there was nothing in 
art. 299 of s. V. of the Peace Treaty, or in 
par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
par. 4 of the annex to s. IV.; (2) inasmuch 
as @ corpn. might have a dual residence,, & 
there was evidence that pltfs. were resident 
both in New York & in London carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debts were recoverable in 
London where they were expressed to be 
payable, &, that being so, they were situate 
within His Majesty’s Dominions & became 
subject to the charge.—NEw YorK LIre 
INSURANCE Co. v. PuBLIc TRUSTER, [1924] 
2Ch. 101; 93 L. J. Ch. 449; 131 L. T. 438 ; 
40 T. L. R. 430; 68 Sol. Jo. 477, C. A. 


3 nnotations :— . .v. Thomp- 
quently not subject to the charge, & that “‘son T1004] 4K. 260; Ropublicn de Guatemala v. 
they & not defts. were entitled to administer Nunez, [1927} 1 K. B. 669. 

that property :—Held: there was no incon- 215n. Share of enemy partner in firm.|— 
sistency between the two articles, which So far as English law is concerned one 
dealt with different subject matters, the partner in a firm who purchases the share 
only effect of art. 249 upon the liquidation of an enemy partner therein during hostilities 

















sd. ----- —-— Rights of German 28, 1920, por 20 (1).—He MITCHNER, AUSTRALIA, [1927] S. R. Q. 279.--AUS. 
nationals in testator’s undispused of [1922] St. R. Qd. 39.—AUS. sf. Rights acquired under vesting 
property.\— The rights of German na- 88. —— Administration of orders made under Trading with Enemt 


tionalsintestator’s property undisposed trusis in G@ermany.|—Re MITCHNER, Acls not affected.}—SkCRETARY OF 
of by Ins will are subject to theo UNION TrusTEE Co. OF AUSTRALIA, STATE OF CANADA tv, GREENSHIKLDS, 
charge created by Regulations of Jan. Lp. v. A.-G. FOR COMMONWEALTH OF  LTD., [1925] Exch C. B. 20.—CAN. 


acquires no fresh right & has no fresh remedy 
as a result of such purchase. Such enemy’s 
interest in the concern still falls within the 
category of “‘ property, rights, & interests ”’ 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art. 297, & by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property.— 
FRIED v. GERMAN PROPERTY ADMINISTRATOR, 
(1925) Ch. 757; 95 L. J. Ch. 4; 1384 L. T. 
876; 69 Sol. Jo. 707. 


2150. ——— Joint decisions of Clearing Offices— 


Effect.]|—In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongside the 
Vessel at Iquique, & payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
procured delivery to their sub-purchasers 
by giving an indemnity to the ships, & 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the price of the nitrate & for interest to 
the German clearing office, which in turn 
passed it on to the British clearing office. 
Defts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, & they disputed the 
claim for interest. As the Treaty only 
contemplated the admission of debts, & 
defts. were prepared to pay the amount 
claimed as the price of the goods, the British 
clearing office admitted the debt, & the 
principal money was cleared in 1923. Ata 
later period the claim for interest was again 
put forward. This claim defts. still disputed, 
but the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 5 per cent. 
per annum calculated from dates specified. 
The notice then continued as follows: ‘‘ In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ... at the rate of 5 per cent. 
from (the date named) to the date of crediting 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.’?” No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 


— 
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cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced :—Held: under Treaty of Peace, 
art. 296, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
—CLEARING OFFICE CONTROLLER v. WEIR & 
Co. (1925), 05 L. J. K. B. 88; 183 L. T. 701; 
41 T. L. R. 603 ; 69 Sol. Jo. 809; 22 Lloyd, 
L. R. 280, C. A.3 affd. (1926), 135 L. T. 705; 
42 T. L. R. 697, H. L. 

Action against administrator— Whether 
Attorney-General necessary party.] —- The 
A.-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added.— 
GROEBEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1925), 70 Sol. Jo. 345. 


Citations :—For ‘‘ Re HEGELBERG ”’ 
‘““ Re HAGELBERG.”’ 





read 


219a. ——- ———- -———.]—The controller of the 


219b. ——- 


219¢., 


London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers; (2) non-enemy holders of cheques 
drawn before or after the outbreak of war 
by non-enemy customers; (3) pre-war 
acceptances ot customers, whether enemy or 
non-enemy, of the London branch, or of other 
persons domiciled for payment at the London 
branch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without 
the direction of the judge.—He DRESDNER 
BANK (LONDON AGENCY) (1920), 64 Sol. Jo. 
426. 








Effect of Treaty of Peace.]— 
(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be dcter- 
mined is the date of the winding-up order.— 
Re DeEutrscHE Bank (LONDON AGENCY), 
[1921] 2 Ch. 30; 90 L. J. Ch. 406; 1261L. T. 
20; 87 T. L. R. 559: 65 Sol. Jo. 492 ; subse- 
quent proceedings, [1921] 2 Ch. 291. 

Who are creditors.}—On the 
outbreak of war three enemy banks in the 
City were closed, but were afterwards re- 
opened under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year’s notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal :—Held: the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, & the applica- 











Cases 219¢—223d. 


tions failed. — Re ANGLO-AUSTRIAN BANK, 
Re DRESDNER BANK, Re DIRECTION DER 
DISCUNTO GESELLSCHAFT, [1920] 1 Ch. 69; 
89 L. J. Ch. 86; 121 L. T. 640; 35 T. L. R. 


736. 
Annotation --——Consd. Re Vulcaan Coal Co., Harrison v 


Harbottle, [1922] 2 Ch. 60. 
220. Add. Annotations :—Consd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421 Refd. Re Vulcaan 
Coal Co., Harrison v. Harbottle, [1922] 2 Ch. 


60. 
221. Add. Annotalions :—Refd. He Dieckmann 
(1917), 117 L. T. 718; Meyer v. Faber 


(No. 2), [1923] 2 Ch. 421. 

-—— Liability of third party to put 
business in funds to meet bills.|—In June, 
1914, defts. by their Paris branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount 
pee was discharged by the Bank of 

Mngland. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank :—Held: (1) the trans- 
action was part of the ‘ business ’”’ of the 
London branch of the Dresdner Bank; 
defts.’ liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to repay pltfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
5 per cent. on each instalment from the date 
of payment ; (2) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 
branch of that bank but an action in the 
name of the Dresdner Bank, & the addition 
of the words ‘‘ London Agency,’’ being merely 
descriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person.— DRESDNER 
BANK v. Russo-AsiaTic BANK, [1923] 1 Ch. 
209; 92 L. J. Ch. 204; 128 L. T. 683; 67 
Sol. Jo. 277. 

Annotation :-—Generally, Mentd. Russian Commercial & 
Industrial car aa Comptoir D’Escompte de Mulhouse, 
(1923) 2 K. B. 

222, Add. Waatelion :—Refd. Meyer v. Faber 

(No. 2), [1923] 2 Ch. 421. 
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228. Add. Annotations :—Refd. Re Vulcaan Coal 
o., Harrison v. Harbottle, [1922] 2 Ch. 60 ; 
Meyer wv. Faber (No. 2), [1923] 2 Oh. 421. 
2288. Action in name of business— 
Addition of words ‘‘ London Agency.’’|— 
DRESDNER BANK v. Russo-ASIATIC BANE, 
No. 221a, ante. 











223b. 





After Treaty of nha 5 
The Pay of Peace with Germany, art. 296, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 
are qualified by art. 297, & the latter article 
& its annex cannot be construed as limited 
to a confirmation of what has been done 
under “ exceptional war measures ”’ prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. :—Held: 
the action was properly brought ; & a motion 
by deft. to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed.—MEYER & Co. v. FABER, 
eee 226; 91 I. J. Ch. 233; 125 








228¢c. —— General position of controller.|— 
Re VULCAAN CoAL Co., HARRISON v. HaArR- 
BOTTLE, No. 223f, post. 


223d. ——- .|—At the outbreak of war 
in 1914, a British subject, resident in England, 
& three German subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of t e Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 105) & 1918 

' the name of the 

British partner for the balance 
Deft. contended that he had himself claims 
against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets :—Held: under the Acts, the con- 
troller had not the powers of a trustee in 
bkpcy., his outside powers being those of a 
liquidator in a voluntary winding up, & he 
could not therefore override the ordinary 
law of partnership which entitled deft. to 
the taking of accounts between himself & the 
other partners.—MEYER & Co. v. FABER 











PART III. SECT. 2, SUB-SECT. ae 


923i. Amending Act of apie. s. 1— 
Business ordered to be wound up—Sale 
of So of consignors of stock 
SU on sale or return.}—The 

he ae of an alien enemy bookseller 
was ordered to be wound up, upon 

plication by a controller under the 
abave sect. :—-Held : he was entitled 
to sell the whole stock, but if there were 
identifiable consigamenta of unsold 


M‘LINTOOK, ({1918] 1 S 
SCOT. 


stock on sale or return from persons 
with whom he could comm te, 
he must return or store them at con- 
signor’s expense.—Re bas aa ag To p. 


aj. Trading with Enemy Acts, 1914- 
1916—Business ordered to be Rtole ee 
up—Power of controller to apnply.} 

—Held: s. 9H of the 1914-16 wie 
authorised the Minister for Trade & 
Customs to confer upon a controller 


powers under which the right of that 
controller to apply to the High Ct. 
was not to be measured by the 
standard laid down with to 
r applications by a liqui 
BROKEN HiLL v. WARNOOK (1922), "30 
OC. L. R. 362.—AUS. 
sk. Enemy Trading Act, X of 1916 
vila ordered to be wound up 
—Powers of controller.}—WOLF  v. 
papyee “1919). L. L. R. 44 Bom. 631.— 


228f. Taner ger 


(No. 2), [1923] 2 Ch. 421; 938 L. J. Oh. 17; 
129 L. T. 490; 39 T. L. R. 550; sub nom. 
MrveR & Co. v. Faprer, MEYER & Co. v. 
ELDER, 67 Sol. Jo. 576, C. A. 


223e. ——— -———— Dismissal of manager by controller 


— Claim by manager for salary & damages for 
wrongful dismissal.|—-Re ANGLO-AUSTRIAN 
BANK, Re DRESDNER BANE, Re DIRECTION 
DER DISCONTO GESELLSCHAFT, No. 219c, 
ante. 





Claim by manager to retain 
money as against controller.|—A controller 
appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
until June 30, 1918, at a salary of not less 
than £1,000 per annum. On Aug. 14, 1916, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with tho ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 
controller, to satisfy his claim for damages 
for breach by the co. of the agreement :— 
Held: the claim was against the co., & not 
against the business, & H. was not entitled 
to retain the moneys as against the con- 
troller.—Re VULCAAN Coa Co., HArrison 
v. HARBOTTLE, [1922] 2 Ch. 60; 91 L. J. Ch. 
491; 127 L. T. 274; 66 Sol. Jo. 423. 


Annotation :—Dbtd. Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 
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Damages for breach of contract.|—At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1915, 
M. Co. agreed to sell, & F. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the controller 
sold the business :—Held: although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract.——Re BRITISH INCANDES- 
CENT MANTLE Works, Ltp. (1923), 129 
L. T. 126; 39 T. L. R. 244; 67 Sol. Jo. 517. 


224. Add. Annotations :—Refd. Re Vulcaan Coal 


Co., Harrison v. Harbottle, [1922] 2 Ch. 60; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 


226. Add. Citation :—[1917] H. B. R. 248. 
235a. ———- 








To wind up partnership— 
Parties.]|—At the outbreak of war three 
German subjects were carrying on business 
in London in co-partnership with F., their 
English partner. Under the partnership 
articles EF". was the managing partner in 
London, & on the dissolution by the declara- 
tion of war he carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 


223g. —— Sale of business by controller— 
PART Ill. SECT, 2 SUE ser: 2.— 


230 ii. Proof of encmy’s 
interest in property.j}—A British sub- 
ject applied to the ct. to make a 
vesting order vesting in the custodian 
for Scotland a ship & £20,000, the 
freight earned by the ship while under 
requisition of the Admity. Heaverred 
that the enemy firm, & the two partners 
thereof, were ‘“ the owners or at least 
part-owners of the” ship :—J/eld: 
appet. had failed to aver a sufficient 
interest of the enemy firm & its 
partners in the ship to make s. 4 (1) 
of the above Act applicable.-—BURRELL 
v. MAASHAVEN S.S. Co.. LTD. (1919), 
56 Sc. L. R. 434.—SCOT. 


280 iii. Instalments of 
urchase prwe of ship—Paid to luilder 
y enemy—Ship requisitioncd by Ad- 

miralty.J—Scottish shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the declaration of 
war between Great Britain & Austria 
the vessel was nearing completion, & 
the purchasers had paid instalments of 
the price amounting to £79,732. On 
Feb. 17,1915, the Admlty,. roquisiuoned 
the ship as she then stood at the price 
of £86,000, but it was not until July 30, 
1917, that the Admlty. paid the 
builders that sum, & they rofused to 
pay any interest from the date of 
requisition. On Dec. 1, 1917, the 
Board of Trade pronounced an order 
vesting the sum of £79,732, with 
interest from the date of receipt of the 
instalments, in the custodian for 
Scotland under the above Act :— 
Held: the custodian was entitled to 
decree for £79,732 with interest from 
the date of the interlocutor of tho 
Kirst Division.—PENNEY v. CLYDE, 














[1920] 8S. C. (H. L.) 68.—SCOT. 


sl. War Measures Act, 1914 (c. 2) 
—What property can be vested—T'rust 
funds— Agreement by beneficiaries as to 
disposition of fund.|\—By the will of 
W., @ citizen of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the sole use & benefit of the wife & 
daughter, share & share alike. His 
daughter wus married to a German 
national, & was residing in Germany 
at the time of her father’s dcath. 
W.'8 widow was a citizen of the 
United States. Early in 1917, an 

reement was made by the trustee & 
the wife & daughter, pursuant to 
clause 11 of the will, re which, in 
effect, it was agreod that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
application was made to the ct., 
by the Secretary of State for Canada, 
for an order vesting in the custodian 
appointed under Consolidated Ordors 
respecting Trading with the Knemy 
1916, one-half of the assets situated 
in Ontario of the estate of W., on the 
ground that the said half belonged to 
or was held or managed for or on 
behalf of W.’s daughter, who was an 
enemy. The motion was made under 
Consolidated Order 28, which was 
passed pursuant to the above Act :— 
ffeld : it was appropriate & expedient 
to make the order asked for.—RHe 
WALKER (1919), 46 O. L. R. 86; 16 
O. W. N. 328.—CAN. 


2341. For ‘‘ 284i” read “ 236i." 


sm. Trading with Enemy Acts, 
1914~—1916—Powers & duties of cus- 
todian—Payment of mortgage debt-— 
Form of order—Costs.}—Where. under 


i | 


8. 9D (2) of the 1914-16 Acts the Public 
Trusteo is authorised to pay out of the 
property pale to him iu respect of an 
enemy subject a mtge. debt & interest, 
due by him, the order should provide 
that the mtgee. should excculte @ proper 
discharge of the mtge. & deliver up 
upon oath to the Public Trustee all 
titles & other documents relating to the 
land mortgaged. Thecosts of a motion 
for an order under sect. 9 D (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property in 
the hands of the Public Trustee. 
Form of order stated.—Re Scnurr 
(1920), 27 C. L. R. 442.—AUS. 


sn. Recovery of enemy debt— 
Iiffect of Treaty of Pease & gubacquent 
Orders. |\—Before the war, F., a German 
firm, sent to W. Co. in Canada goods 
on pons enmene for sale on commission. 
During the war W. Co. sold the goods &, 
shortly afterwards, sold its assets to 
C. Co. which assumed W. Co.’s lia- 
bilities, including the Hability to F. 
In June, 1920, C. Co., having notice 
of competing claims by F. & its seques- 
‘trator in France, for the amount of 
said liability, applied for & obtained 
from the m r in chambers, m the 
Supreme Ct. of Ontario, an order for 
the payment of the amount into ct. 
In November, 1925, P., as attorney for 
F., & the Custodian of Ahlen Knemy 
Property each applied fur payment to 
himself of the money iv ct. :—~—Held : 
the Custodian was entiticd to the 
money: it represented an enemy 
“debt ’ owing by u debtor in Canada & 
recoverable by the Custodian under the 
regulations of Treaty of Peace (Ger- 
many) Order, 1920, Part [.--CUBTODIAN 
OF IEN ENEMY PROPERTY v. PAS- 
SAVANT, [1928] 3 D. L. R. 53; [1928] 
S.C. R. 242.—CAN. 





Cases 235a—237c. 


the partners since Dec. 31, 1913. FF. died in 
1920, & deft. was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pitf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by plitf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft. of all dealings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as plitfs. in the action :— 


. Held: in the absence of the German partners 


236. 
236a. 


Annot 


as parties to the action no such relief as was 
asked could be granted, & the action failed.— 
PUBLIC TRUSTEE v. ELDER, [1926] Ch. 776; 
95 L. J. Ch. 519; 135 L. T. 589, C. A. 


Add. Annotation :—Refd. Re Ferdinand, Ex- 
Tsar of Bulgaria, [1921] 1 Ch. 107. 

Effect of Treaty of Peace & 
consequent Orders.|—By Treaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 5 (2), on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing office established under 
s. III. of Part X. of the Treaty.—Re NiEr- 
HAUS, [1921] 1 Ch. 269; 91 L. J. Ch. 107; 
36 T. L. R. 425; 64 Sol. Jo. 426. 

ation :-—Refd. Itc National Bank fir Deutschland, Re 


Scoeercen amen ea 








Anglo-Austrian Bank, [1921] 1 Ch. 284. 


286b. 


237. 


237a. 


— —- —— — .|—At the outbreak of 
war a debt was due from a German bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
London agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian :—Held: even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would leave 
such debts to be dealt with under the Order 
in Council to be made at the termination of 
the war under sect. 5 (1) of the Act.—Re 
NATIONAL BANK FiiR DEUTSCHLAND, Re 
ANGLO-AUSTRIAN BANK, [1921] 1 Ch. 284; 
90 L. J. Ch. 15; 123 L. T. 647. 


Add. Annotation :—Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1923] 1 Ch. 209. 


Release of funds in favour of 
British creditors—Mode of distribution.)— 








ENGLISH AND Empire Dicrest SUPPLEMENT. 


Funds were released by the custodian of 
enemy assets in this country from his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions :—Held: the ct. 
would direct the funds to be distributed 
according to Bkpcy. Act, 1914 (c. 59), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up.—Re WISKEMANN, Ew p. 
Trustee (1923), 92 L. J. Ch. 3493; [1923] 
B. & C. R. 28. 


237b. ———- Right to dividends—On shares held by 


237c. 


alien enemies.|—An English co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
co. in general meeting declaring interrm & 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payable 
only out of assets in Germany, & as regards 
members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemies & to receive any 
dividends ‘‘ now due & to accrue due thereon ”’ 
vested in the custodian, & the shares were 
transferred into his name in due course :— 
Held: the resolutions, so far as they provided 
for payment only out of assets in Germany, 
were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order.—ARAMAYO FRANOCKE MINES, LTD. v. 
PuBLIC TRUSTEE, [1922] 2 A. C. 406; 91 
L. J. Ch. 648; 127 L. T. 661; 38 T. L. R. 
756; 66 Sol. Jo. 611, H. L.; affg. S. C. sub 
nom. Re ARAMAYO FRANCKE MINES, LTD., 
[1921] 1 Ch. 675, C. A. 


——— ——— Part of trust income--- Payable to 
enemy.|—(1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
parthership or membership of a co., & not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children; & 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned. 


Ono of the testator’s daughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 :—Held: the 
daughter’s life intercst was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge.—Re HALLENSTEIN, HALSTED 
v BLANK, [1922] 1 Ch. 355; 91 L. J. Ch. 


420; 127 L. T. 58; 38 T. L. R. 313; 66 
Sol. Jo. 299. 
237d. ——~- Liability of custodian for super tax.]— 


Property belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 
removed from the control & bencficial ow ner- 
ship of the enemy. During the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having mean- 
while limited powers of dealing with the 
property. 

When war broke out in 1914, M., an enemy 
within the Act, owned real estate in Mngland 
& shares & seccuritics in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities were vested in the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment :—Held: (1) 
M.’s beneficial ownership of the property 
having ceased on the making of the vesting 
orders, the profits & gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M.; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Vict. 
c. 35, s. 41, & therefore, he was not liable 
to be assessed to super tax; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
ior the war, he would have been liable to pay 
was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act of 1914, pay that sum to the Comrs. as 
analogous to payment of a _ debt : 
sect. 5 (2).—He MuNSTER, [1920] 1 Ch. 208 ; 
89 L. J. Ch. 1388; 386 T. L. R. 173; 64 Sol. 
Jo. 309. 


ws 


Annotation :—As to (1) Refd. He Ferdinand, Ex-Tsar of | 


Bulgaria, [1921] 1 Ch. 107. 


239a. 
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256. 


257. 


259. 


260. 


261. 


261a. 


. Add. 


Vol. I.—Aliens. Cases 287c— 261a, 





—-_— Application to court—Rectification 
of register of shareholders.|—-Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee & 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors & secretary had 
resigned :—Held: the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares.— Re MANIHOT RUBBER PLANTA- 
TIONS, Ltp. (1919), 63 Sol. Jo. 827. 

Add. Citation :-—[1918-19] B. & C. Tf. 171. 

Add. Annotations :—Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. Mentd. Ie 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107. 


Add. Annotations :—-Consd. Central 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 758; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B 254. 
Add. Annotations :—Mentd. Markwald vv. 
A.-G., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262; The Tervaete (1922), 
128 Ll. T. 176. 

Add. Annotalions :—Consd. Jodrigucz v. 
Speyer, [1919] A. C. 59. Mentd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 

Annotations :—Refd. Rodriguez v. 
Speyer, [1919] A. C. 59; Ke Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Mentd. Johnstone v. Pedlar, []921) 2 A. C. 
262 ; Re Sutherland, Bechoff v7. Bubna (1921), 
65 Sol. Jo. 513. 

Add. Annotations :—Refd. 
Speyer, [1919] A. C. 59; 
Vedlar, [1921] 2 A. C. 262. 
Add. Annotation :—As to (2) Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 

Add. Annotations :—-Folld. Krauss v. Krauss 
& Orbach (1919), 35 T. Il. It. 637. Refd. 
Procurator in Ltgypt v. Deutsches Kohlen 
Depot Gesellschaft, [1919] A. C. 291. 


Add. Annotations :—Refd. Jtc Ferdinand, 
Iix-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Sutherland, Becholf v. Bubna (1921), 65 
Sol. Jo. 5183. Mentd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

Add. Annotation :—Refd. Johnstone rv. Pedlar, 
[1921] 2 A. C. 262. 

Suit for dissolution of marriage.| 
—An alien enemy, who has been registered 
as such & is domiciled in England, has a right 


India 


Rodriguez 
Johnstone 


1. 
Uv. 








PART III. SECT, 2, SUB-SECT. 3.—A. 


250 vii. Plaintyff compelled to 
sue to establish -caveat.)—An alien 
enemy, unless he be within the rcalm 
by the licence of the King, cannot sue 
in our cts. cither by himéelf or by any 
person on his behalf until peace is 
restored. 

Where a municipality, having sold 
land for taxes, serves notice on the 
owner to take proceedings on a caveut, 
thereby compelling him to procecd 
to establish it, the owner, if an alicn 
enemy, should be treated, to some 
extent ut least, as in the position of 
an slicn enenyy who 13 deft. to an 
action. Theretore the action should 
not be dismissed on the ground that 
pltf., is an alien cnemy, for therefrom 
a discharge of uu order continuing the 


J.8. 





caveat & a discharge of the caveat 
would follow.—REVENLTOW-CRIMINIL 
vw. STREAMSTOWN RURAL MUNICI- 
PALITY, No. 511, [1917] 3 W. W. R. 


546; 37 D. L. R. 3943 affd., (1920) 
1 W. W. R. 578; 52 DD. L. RR. 266 ; 
15 Alta. L. It. 204.—CAN. 





2900 viii. .}—An _ alicn 
cannot euforce civil rights in a British 
et. during the period of hostilitics.— 
SIBISI v. HERMANSBERG MISSION 
as (1916), 37 N. L. KR. 409.— 


enemy 


256 i. or ** Proclamation of August 


13, 1914” read ‘* Proclamation of 
Angust 15, 1914.” 
256 iv. —— —----.J—-An alien 





resident in Ontario, although his 
country is at war with ours, 60 long us 
he conducts himsell peaceably, & is 


113 


within the above Proclamation, {s 
entitled to bring & maintain an actiou 


in any ct. in Ontario.—KRISTO vv. 
HOLLINGER CONSOLIDATED GOLD 
Mines, LID. (1918), 41 O. L. I. 51; 
13 O. W. N. 206.—CAN. 

256 v. —--- Christian  <Ar- 


menian.J—The cts. of the province of 
Quebec are open to a Christian Ar- 
Incnian specially exempted under 
Order io Couueil of Nov. 20, 1914.— 
SAP v. LICARD (1919), 20 Q. PB. KR. 
179.—CAN. 


fi. Action under Familws Compensa- 
tion Act. |—-Ab action brought under the 
wbove Act, for the benefit of the mother 
of deceased, she being an alien enemy, 
cannob be maimtnined.-- CREMIDAS vt. 
British COLUMBIA NLECTRIC Ry. Co., 
L19lo] 2 W. WwW. RR 549.—CAN, 


8 


Cases 26la—315 ENGLISH AND Empire Dicest SupeLEMENT. 


to bring a petition for the dissolution of his 
marriage.— KRAUSS (OTHERWISE Des SALLES 
D’EPINOIX) v. KRavss (OTHERWISE DES 
SALLES D’EPINOIX) & ORBACH (1919), 35 
T. L. R. 637; 63 Sol. Jo. 760. 


272. Add. Annotation :—Mentd. Fried Krupp Akt. 
Cae Iron Ore Co. (1919), 120 L. T. 


276. Add. Annotation :—Refd. Stoeck v. Public 
Trustee, [1921] 2 Oh. 67. 


280. Add. Annotations :—Consd. Rodriguez v. 
Speyer, [1919] A. ©. 659. Mentd. 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 Ch. 
107 ; Johnstone v. Pedlar, [1921] 2 A. C. 
262 ; Re Sutherland, Bechoff v. Bubna (1921), 
65 Sol. Jo. 513. 

Delete the cross-reference following this case. 


280a. Effect of peace—Treaties of Peace & con- 
sequent Orders—Right to sue after restoration 
of peace—Cause of action arising during war. | 
---In an action for infringement defts. alleged 
(inter alia) that, at all material times, pltf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & pltf. could not maintain 
the action :—Held : pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement, he had been a “ hostile 
person ’? within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1916, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to ea a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 8309.—WILDERMAN v. BERK (I. W.) & 
Co., [1925] Ch. 116; 94 L. J. Ch. 1386; 132 
L. T. 5384; 41T. L. R.50; 42 R. P. C. 79. 
———.]—-See, also, original volume, Nos. 202, 
269, 270 
280b. ——— Debt incurred by neutral.]— 
Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft. for the 
amount :—Held: although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action.—JosEF INWALD ACT. v. 








274 iii, —— -——— —~War oe violation of the term 


288. 
291. 


293. 


297. 


299. 


| 300. 


302. 


308. 


304. 


306. 


310. 
313. 
$15. 


rms 


PFEIFFER (1927), 43 T. L. R. 899, C. A.3 
(1928), 44 T. L. R. 852; 72 Sol. Jo. 205, H. L. 


Add. Annotation: — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 


Add. Annotation :—Refd. Rodriguez v. 
Speyer, [1919] A. ©. 59. 


Add. Annotations ome Rodriguez v. 
Speyer, [1919] A. O. 59. Mentd. Re Ferdi- 
nand, Ex-Tsar of Huis: [1921] 1 Oh. 107; 
Johnstone vw. Pedlar, [1921] 2 A. O. 262; 
Re Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513. 

For ‘‘ but not to a counterclaim,’ read ‘‘ but 
not a counterclaim.’’ 

Citation :—For “‘ 34 R. P. C. 332 ” read “ 34 
R. P. C. 339.”’ 

Add. Annotations :—Refd. Rodriguez 
Speyer, [1919] A. C. 59. Mentd. Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] Z 
Ch. 107; Johnstone v. Pedlar, [1921] 2 A. C 
262 ; Re Sutherland, Bechoff v. Bubna 
(1921), 65 Sol. Jo. 513. 


Add. Annotations :—Refd. Richardson v. 
Richardson, [1927] P. 228. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


Add. Annotations :—Refd. Richardson v. 
Richardson, [1927] P. 228. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


Add. Annotations :—Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. O. 262; Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 5138. 


Add. Annotations :—Consd. Re Ferdinand, 
Kx-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Refd. Aksionairnoye. Obschestvo A. ‘ 
Luther v. Sagor, [1921] 1K. B. 456. Mentd. 
Stevenson v. Akt. fiir Cartonnagen Industrie, 
[1918] A. C. 239. 
Add. Annotations :—Consd. Rodriguez v. 
Spe [1919] A. C. 59. Refd. Ertel Bieber 
v. Rio Tinto Co., etc., [1918] A. C. 260; He 
Badische Co. , Bayer Co.., etc., my "331. 
Add. Citations :—[1919] A. C. 59; 88 L. J. 
K. B. 147, H. L. 
Add. Annotation :—Mentd. Valentine v. Hyde, 
[1919] 2 Ch. 129. 
Add. Annotation :—As to (1) Apprvd. Rodri- 
guez v. Speyer, [1919] A. CO. 59. 


Add. Annotation :—Refd. Kodriguez  v. 
Speyer, [1919] A. C. 59. 


Add. Annotation :—Mentd. Johnstone v. 
Pedlar, [1921] 2 A. O. 262. 


upon which to take Pinata a on @ caveat, Paromaed 


Act. a ac ras v. PICHE ay Q. R proeeiion was ted: (4) the ct. compel] him to proceed to establis 
648. Cc. 170; 41 D. L. R. 147; 24 1ad no right to deal with the applica- it Peli: the owner, being an alicn 
R. de J. 438 —CAN. tion without the consent of the Minister enemy, should be treated as being in 











276 il. .J—A man of of Justice. a ae Reet ari ee (1918), the position of an alien enemy defend- 
Austro-Hungarian nationality came to 29 Can. Crim. 439; 41 0. L. R. ing an action, & the action should not 
Canada after the outbreak of the war, 56475; 13 O. W. S 344 .—-CAN, be dismissed.—REVENTLOW-CRIMINIL 
& tered as an alien enemy. Iu v. STREAMSTOWN RUE gh hae eee 


: . ; ft Canad 3 at ae ai W. R. _L. R. 
violation of the law, he le anada PART III. SECT. 2, SUB-SECT. 3.—C. S Alta Lb. EB. Orda’: aif. aii 


without an ercat, & on his return waa 


rosecuted & fined. In Dec. 1917, 292 ii. ——~.}—An alien enemy, whe 3 OW. W. R. 646 ; 37 D. "Le 
ie was arrested under the immigration is sued by a artery eubie in a CAN. 


officer’s warrant. His application for 


British ct. is ait led to be 


rit of Aabeas corpus was refused defence.—-UNION BANK v. LOHMANN PART III. SECT. 2, SUB-SECT. 3.—D, 
on the following grounds. (1) he was [1919] V. L. R. 418.—AUS. : . 


an alion enemy, could not, without 292 fil. 





304 i. gid a occtele by partnership— 


.}~An alien enemy who Enemy artners. re one of the 


the King’s protection, suc in His is sued has aright to defend the action partners a firm is an alien enemy, 


Majesty’s ot.; (2) he was not within & to appeal 


t any 


decision, final neither he nor his partner, who does 


the proclamation conferring a or interlocutory, that may be given not bear an enemy character, can 


tection upon alien enemies; (3) against him. 


oe money owing to the firm.— 


he been within the protection of ee Where a municipality served notice an es ON v. ABDUL JALIL KHAN 
proclamation, he lost his right by on the owner of land, sold for taxes, gDOT L. R. 1 Lah. 276.—IND. 
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316. 


818. 


Add. Annotations :—As to (1) Refd. Rodri- 
guez v. Speyer, [1919] A. C. 59. As to (2) 
Consd. Rodriguez v. Speyer, [1919] A. C. 59. 


Add. Annotation :—Refd. Central India Min- 


ing Co. v. Soc. Coloniale Anversoise, [1920] 


1 K. B. 753. 


820. 
822. 
329. 
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Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—As to (1) Refd. Rodriguez 
v. Speyer, [1919] A. C. 59. 
Add. Annotation :—Refd. 
Speyer, (1919] A. C. 59. 


Rodriguez vv. 


Rodriguez iv. 


Part 1V.—Trading and Communicating with the Enemy. 


332. 


337. 
346. 
347. 


351. 


357. 
359. 


360. 


863. 


370. 
371. 


374. 
376. 


379. 


Add. Annotations :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K.B.254. Mentd. Re Badische 
Co., Bayer Co., etc., [1921] 2 Ch. 331; Sargant 
v. Paterson (1923), 129 L. T. 471; Akt. Reidar 
v. Arcos (1926), 42 T. L. R. 737. 

Add. Annotation :—Mentd. The Prins der 
Nederlanden, [1921] 1 A. C. 754. 

Add. Annotation: —-Mentd. The Regina 
d’Italia, [1925] P. 123. 

Add. Annotation :—Consd. Casdagli v. Cas- 
dagli, [1919] A. C. 145. 

After the words ‘‘ was void ’’ at the end of 
the paragraph in original volume add 
‘¢. (2) in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.”’ 


Add. Annotation :—Mentd. Re Ferdinand, 

Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

Add. Annotation :—Mentd. Re Ferdinand, 

Iix-Tsar of Bulgaria, [1921] 1 Ch. 107. 

Add. Annotations :—Refd. Rodriguez v. 

Speyer, [1919] A. C. 59. Mentd. Royal Ex- 

change Assce. v. Hope, [1928] Ch. 179. 

Add. Annotations :—-Mentd. Central India 

Mining Co. v. Soc. Colohiale Anversoise, 

[1920] 1 K. B. 753; Johnstone v. Pedlar, 

[1921] 2 A. ©. 262. 

Add. Annotation :—Refd. 

Speyer, [1919] A. C. 59. 

Add. Annotation :—Refd. Casdagli v. Casdagli, 

(1919] A. C. 145. 

Add. Annotations :—Refd. Re Badische Co., 

Bayer Co., etc., [1921] 2 Ch. 331; Jebara v. 

Ottoman Bank, [1927] 2 K. B. 254. Mentd. 

Sargant v. Paterson (19238), 129 L. T. 471; 

eh Reidar v. Arcos (1926), 42 T. L. R. 
37. 

Add. Citation :—13 Asp. M. L. C. 484. 


Add. Annotation: — As to (1) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 
Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


Rodriguez iv. 


383. 


386. 


391. 


892. 


Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


Add. Annotation : — Generally, 
Sutherland, Bechoff v. 
Sol. Jo. 513. 

Add. Annotation :-—Mentd. 
Speyer, (1919] A. C. 59. 


Add. Citation :—1 Br. & Col Pr. Cas. 605. 


Add. Annotation :—Mentd. Casdagli v. Cas- 
dagli, [1919] A. C. 145. 


Mentd. He 
Bubua (1921), 65 


Rodriguez vv. 


392a. ‘‘ Proc. A,’’ par. 7—-Gocds sent to enemy 


395. 
396. 
397. 


402. 


agent for sale.|—-Applts., who were Ottoman 
subjects carrying on business in KMngland, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. The 
diamonds were returned to IKngland by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy :—Held: the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.’ agent was for the purpose of ‘‘ Proc. 
A,”’ an “‘enemy”’ & the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation.—-SALTI ET F1Ls 
v. PROCURATOR-GENERAL, [1919] A. C. 968 ; 
88 L. J. P. 209; 121 L. T. 458; 35 T. L. BR. 
679 ; 14 Asp. M. L. C. 460, P. C. 


Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


Add. Annotation :—Generally, Mentd. Rodri- 
guez v. Speyer, [1919] A. C. 59. 

Add. Annotation :—Mentd. I?e Vulcaan Coal 
for Harrison v. Harbottle (1922), 91 LL. J. Ch. 
491. 

Add. Annotations :—As to (1) Refd. Lebeaupin 
v. Crispin, [1920] 2 K. B. 714. Aso (2) Refd. 
Re Badische Co., Bayer Co., etec., [1921] 2 
Ch. 331. <As to (8) Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


PART IV. SECT. 2. 


365 i. For ‘‘ VAN ZYL v. PRENAAR ”’ 
read ** Van Zisu v. PIENAAR.”? 


PART IV. SECT. 8, SUB-SECT. 1. 

$90 i. “* Act B.,’’ 8. 6— Assign 
chose in action to Britsh firm—in 
payment of debt.}—An Austrian firm 
was indebted to a London firm at the 
commencement of the war. On 
Sept. 25, 1914, the Austrian firm wrote 
a jJetter purporting to be an aasign- 
meént to the London firm of a debt due 
to them by B. The letter contained 
an enolosure signed by the Austrian 
firm addressed B. amounting to a 
notice of assignment of the debt. In 
the following December the London 
firm forwarded it to B.:—Held: as 
the transaction of Sept. 26 amounted 
to a valid equitable assignment of a 


ment of 


chose in action for valuable con- 
sideration, it was not illega] as contra- 


vening the above sect.—GRUNDY v. 
BROADBENT, [1918] 1 I. R. 433.—IR. 


en. Proclamation of December 12, 
1914—Taking delivery of goods from 
enemy shins tn neutral ports.)}—Pltfs. 

ritish bank coreymie on 

business in London & ombay. 
Defts. were a firm of merchants, 
British subjects, carrying on business 
in Bombay. On June 24,1914, A., a 
German subject, drew a bill of ex- 
change upon defts in favour of pitts. 
The bill purported to be drawn upon 
dofts. against fifty bales of goods per 
a German steamer. The Dill was 
accepted by defts. on July 20, 1914, 
ayable at the office of pitfs. in Bom- 

y. The steamer reached Bombay 
just before the outbreak of war, & in 
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were & 


order to evade capture left Bombay 
& took shelter in a neutral port. The 
bil] was presented for payment on the 
due date with tho shipping documenta 
attached but was dishonoured by uon- 
a Pitfs. filed a suit on 

ept. 30, 1915, to recover the amount 
due on the bill:—Held: pltf:. were 
entitled to succeed, as by the above 
Proclamation the consiguees were 
permitted to take delivery of goods 
from enemy ships in neutral ports.— 
MoTisnaw & Co. v. MERCANSILE BANK 
OF ae (1916), I. L. R. 41 Bom. 566. 


— 


PART IV. SECT. 4. 


402 iv. —— Repayment of 
instalments.}—In Apr., 1914, the A. 
co. contracted to construct. machinery 
for the B. co. by Dec. 31, 1914. Pro- 


Cases 402a—405a. 


402a. 


gress payments were madc by the B. 
» but none of the machincry was 
ever dolivered. After the commence- 
ment of the war, an order was, on 
Nov. 13, 1914, made under Trading with 
the Enemy Act, 1914,8. 8, appointing C. 
controller of the 3B. co., & ou June 13, 
1918, under Trading with the Knemy 


BR. co. to be wound up, & appointing 
C. controller. 
completed :—ZZIeld > the contract be- 
came n 
mencement of the war, & neither the 
B. co. nor C. was entitled to recover 
from the A. co. any portion of the sum 
paid as progress payments.—ve Con- 
A (1919), 27 C. L. R. 194.— 


02 v. 
between a British firm & an Austrian 
firm, for the purchase by the latter of 


for an extension of time for delivery 
if delay should occur owing to causes 
beyond the control of the sellers. The 
prico was payable by instalments, of 
which £4,620 was paid to account of 
the wholo when war broke out & it 
becamo illegal to 
contract. 
that time been dolivered. 
the gouds were completed & sold in 
Great Britain at an enhanced price. 
Third parties having obtuined a decree 
uguinst the purchasers of the goods 
arrested money in the hands of tho 
sellers of the goods :—Held: (1) the 
contract wus dissolved by the outbreak 
of war; (2) the sum paid to account 
of the price of the goods bclonged to 
the buyers & was validly arrested in | Hooghly. 








-|—Pltf. was a British subject 
carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war between Great Britain & Turkey deft. 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Beyrout, 
which had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered to the customers by deft. bank 
against payment in piastres. At the con- 
clusion of the war deft. bank claimed the 
right to pay to pltf. an amount in sterling 
representing the then value of the piastres 
which they had reccived in payment for the 
goods. Pltf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion :—Held: (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it ‘was not every contract that was 
abrogated by the war; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject & the enemy, & as the con- 
tract had been partially cartied out, the bills 
had been indorsed, & the bank had been 
handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no _ intercourse 
between a British subject & the enemy was 
necessary; & the bank was entitled to do 
what it did, & there could be no question of 
conversion, & having constituted themselves 
debtors in sterling, in sterling they must pay. 
—-OTTOMAN BANK v. JEBARA, [1928] A. C. 
269; 97 L. J. K. B. 502; 139 L. T. 194; 
44 IT. 1. 1. 525; 72 Sol. Jo. 516; 33 Com. 


PRIMROSE, LTv. 


402 vi. —-— 


1914-1916, s. 9H, requiring tho 
The contract was never 


ull & void as from the com- 


.}—A contract 











2v 
were bound to 


8 to be manufactured, provided 
635.—SCOT 

402 vii. 
Annulment Act, 





implement the 
None of the goods had at 
Thereafter 


null & voi 


402 viii. 





| 


the hands of the sellers.—Dayvis & 
CLYDRK SHIP- 
BUILDING & ENGINEERING Co., LTD. 
(1918), 56 Sc. L. R. 24.—SCOT. 


-J}—In May, 
1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
be by instalments. 
ment had beon paid, but no part of 
the engines had been built when war 
broke out & further porformance of 
the contract became legally impossible. 
After the war on action 
repetition of the instalment paid :— 
Held: as the instalment had been 
paid as part of the price of the engines 
& as the engines had not been delivere 

owing to a cause for which neither of 
the parties was responsible, defenders 
make restitution of 
the instalment.—CANTIERE v. CLYDE, 
{1923) S. C. (BH. L.) 105; 60 Sc. L. R. 











405a. 





The first instal- 


Enemy Contracts 
1915.}+—A contract 
was made in 1911 for the sale by the 
C. co. to the B. co. of the whole of the 
output of the C. co. 
an agrecment was entcred into between 
the parties by which the terms of pay- 
ment were varied :—Held: the agrec- 
ment of Sept. 1914, was not rendered 
by as. 3(6) of the above 
Act, nor by Trading with the Enemy 
Act, 1914.—BROKEN HILL v. WARNOCK 
(1922), 30 C. L. R. 362.— AUS. 

-}—On Feb. 2, 
1914, deft. firm agreed to sell to pltfs. 
* _" bars under a c.i.f. contract free 
The goods were shipped on 
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In Sept. 1914, 
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Cas. 260, H. I. 3; reveg. S. C. sub nom. JEBARA 
v. OTTOMAN BANK, [1927] 2 K. B. 254, C. A. 


408. Add. Annotation :—Refd. Larrinaga v. Soc. 


Franco-Americaine des Phosphates’ de 
Medulla (1923), 92 L. J. K. B. 455. 

.j—For many years there 
existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
England, & in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & B. Co. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, the German concern bound 
itself to sell to B. Co. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the German concern, & B. Co. bound itself 


July 2, 1914, per a German steamer 
which was subsequently capture 

with her cargo & condemned by the 
Prize Ct. :—eld: the contract under 
which the goods would be delivered 
in the Hooghly became impossible by 
the outbreak of war within Indian 
Contract Act. s. 56, & was void.— 
MADHORAM HuRDKO Das ¥v. SETT 
(1917), I. L. R. 45 c. 28.—IND. 


405 i. Effect of suspensory 
clause.}|—By a contract mado after the 
outbreak of war with Germany to 
supply German dyes, deft. was not to 
be liablo in case of non-arrival of the 
steamers at certain ports on account 
of the state of war. The ship & the 
dyes therein were seized & con- 
demned by a Prize Ct. :—Held: (1) the 
contract was unenforceablo; 

Royal Proclamation of Sept. 8, 1914, 
ut an end to the contract.—ABDUL 
AZACK v. KHANDI Row (1918), 

I. L. R. 41 Mad. 225.—-IND. 


sp. Debtor of alien enemy—Payment 
of interest in respect of transaction 
entered anto before outbreak of war— 
Right to repayment.}—Where & person 
indebted to an alien enemy had paid 
interest in respect of a transaction 
entered into before the outbreak 
of hostilities & sought a refund of the 
amount paid for the period between 
the outbreak of hostilities & the date 
of a licence to trade obtaincd by the 
enemy firm :—Held: he was not 
entitled to such refund, as there was no 
suspension of interest in respect of 
such transactions during that period.— 
VALLI, MAHOMED ARU ¥v. BERTHOLD 
Reir (1919), 1. L. R. 44 Born. 1.—IND. 





———— 











brought for 


sq. Erection of machincry—Replace- 
ment of defective i bag es Mar. 1913, 
resps. contract 
certain machinery for appit. 
1914, the machinery was erected, & in 
June, 1914, it broke down. By an 
agreement made in Jan. 1915, resps. 
agreed to replace the defective parts, 


to buy from the German concern & from 
no other manufacturer such dyestulfs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the Germgn 
concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new régime was in 
effect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to LB. Co. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Co. & as seller in the 
contract between B. Co. & its customer. 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
control of B. Co., its business, affairs & acts, 
wero in the hands of the German concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by lIetters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt. on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party 1f any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered & were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds: (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 


wards the mac 
to supply & erect 


In Mar. a& CO. 


& did so in Apr. 1915. 


406. 


408. 


Shortly after- 
nery again broke down. 
In July, 1915, resps. were declared to 
‘** managed or controlled, 
directly or indirectly, by or under tho 
influence of, or carried on wholly or 
mainly for the benefit or on behalf of, 
persons of enemy nationality ” :— 
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because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy; (6b) that 
owing to the suspension clause no right to 
damages had yet arisen; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract waa 
prevented by Govt. action or embargo, & 
because the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible & bv reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. :—-Held : (1) at the date 
of the outbreak of war B. Co. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a co. which eo instanti assumed enemy 
character ; (2) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
& if ‘‘ war’ in the clause included war 
between England & Germany the clause was 
void as against public policy, & the claim 
must be rejected ; (3) assuming that B. Co. 
had not assumed enemy character at the 
outbreak of war, the claim must fail on the 
following grounds: that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy & became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that the basis having 
ceased to exist by outbreak of war between 
Iingland & Germany, the commercial object. 
of the contract had been frustrated, & the 
contract was dissolved at the outbreak of 
war; (4) the suspension clause was not 
intended by the partics to apply to war 
between England & Germany; (5) the 
doctrine of frustration applied to contracts 
for the sale of unascertained goods.—Re 
BaADISCcHE Co.. Jurp., Re BAYER Co., LTp., 
Re GuikSHEIM ELEKTRON, Lrp., Re KALLE 
& Co., Lrp., Me BERLIN ANILINE Co., LTp., 
Re Meister Lucius & BrRuNING, LT., 
[1921] 2 Ch. 331; 91 I. J. Ch. 183; 126 
L. 'T. 466. 


Add. Citations: —affd. sub nom. FRIED 
Krupp AKT. v. ORCONERA IRON ORE Co., 
Lrp. (1919), 88 L. J. Ch. 304; 120 L. T. 
386; 35 T. L. R. 234, H. L. 


Add. Annotation :—Mentd. Re Rush, Warre 
v. Rush, [1923] 1 Ch. 56. 


Add. Annotalions :—As to (1) Folld. Fried 
Krupp Akt. v. Orconera Iron Ore Co. (1919). 
88 L. J. Ch. 804. Refd. Central India Mining 
Co. v. Soc. Colonial Anversoise, [1920] 1K. B. 
753; Re Badischo Co., Bayer Co., etc., 
[1921] 2 Ch. 331; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla 
Held: the agreement of Jan. 1915, &, 
subject to the exception in Enemy 
Contracts Annulment Act, 1915, 8. 3 (5), 
the agreement of Mar. 1913, were null 
& vold.—SYDNEY MUNICIPAL COUNCIL 
v. AUSTRALIAN METAL Co., LTD. (1926), 
37 C. L. R. 550.—AUS. 


Cases 408—520a. 


(1922), 38 I. L. R. 739; Jebara v. Ottoman 
Bank, [1927] 2 K. B. O54. As to (2) Refd. Ie 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 
331. As to (33) Refd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2 K. B. 623. 
Add. Annotation :—Refd. Re Badische Co., 
Bayer Co., etc., (1921] 2 Ch. 331. 
Effect of Treaties of Peace & 
consequent Orders.|—RowE BROTHERS & 
Co., Ltp. v. LINDGENS (1920), 36 T. L. R. 247. 
411. Add. Annotation:—As to (1) Refd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513. 
412. Add. Annotation :—-Refd. Re Badische OCo., 
Bayer Co., etc., [1921] 2 Ch. 831. 
412a. Insurance policy —Effect of Treaties of Peace 
& consequent Orders.]|—Excress INSURANCE 
Co., Ltn. v. MATHEWS (1925), 31 Com. Cas. 43. 
Add. Annotation :—As to (2) Refd. Matthey 
v. Curling, [1922] 2 A. C. 180. 
Add. Annotation :—Mentd. Fried Krupp Akt. 
ae Orconera Iron Ore Co. (1919), 120 L. T. 


409. 


409a. 








413, 
414, 


416. Add. Annotations :—Refd. Naylor, Benzon v. 
Krainische Industrie Gesellschaft, [1918] 1 
K. B. 331; Fried Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 804; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 Ch. 
107 ; Jte Rush, Warre v. Rush, [1923] 1 Ch. 
56. 
Add. Annotations :—Refd. Rodriguez  v. 
Speyer, [1919] A. C. 59. Mentd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 
419a. —-- Property otherwise subject to con- 
fiscation.|—-TueE DEERGARDEN (1747), cited 
in 1 Ch. Rob. at p. 202; THe St. Pxtirp 
(1747), cited in 8 Term Rep. at p. 556; Tue 
KHLIZABETH (1749), cited in 1 Ch. Rob. at 
p. 202; THe Lapy JANE (1749), cited in 
1 Ch. Rob. at p. 202; ‘THe RINGENDE 
JACOB (1750), cited in 1 Ch. Rob. at p. 202 ; 
THE JUFFROUW LOUISA MARGARETHA (1781), 
cited in 1 Ch. Rob. at p. 203; THE Compre 
DE WOHRONZOFF (1781), cited in 1 Ch. Rob. 


418. 


ENGLISH AND Empire Digest SUPPLEMENT, 


at p. 205; THe WxpEDITE VAN ROTERDAM 
(1782), cited in 1 Ch. Rob. at p. 206; THE 
BELLA GUIDITA (1785), cited in 1 Ch. Rob. 
at p. 207; THe EENIGHEID (1795), cited in 
1 Ch. Rob. at p. 210; THe Fortuna (1795), 
cited in 1 Ch. Rob. at p. 212; THe FREEDEN 
(1795), cited in 1 Ch. Rob. at p. 213; THE 
WILLIAM (1795), cited in 1 Ch. Rob. at p. 214. 


——.]—See, also, Nos. 369-371, ante. 


424. Add. Annotations :—Refd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262. Mentd. Central 
India Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753. 


425. Add. Annotation :—Refd. 
Pedlar, [1921] 2 A. ©. 262. 


429. Add. Annotation :—As to (1) & (2) Refd. 
Oasdagli v. Casdagli, [1919] A. C. 145. 


J—La Fora (1805), 6 Ch. Rob. 1; 
1 Eng. Pr. Cas. 515; 165 E. R. 828. 


445. Add. <Annotation:—As to (1) Refd. 
Rannveig, [1922] 1 A. C. 97. 


449. Add. Annotations :—Mentd. Produce Brokers 
Co. v. Weis (1918), 87 L. J. K. B. 472 ; Finlay 
v. N. V. Kwik Hoo Tong Handel Maatschappij 
(1928), 98 L. J. K. B. 251. 


451. Add. Annotation :—Generally, Mentd. Royal 
Hxchange Assce. v. Hope, [1928] Ch. 179. 


452, Add. Annotation :—Mentd. Williams v. Baltic 
sao Assocn. of London, [1924] 2 K. B. 
82. 


460. Add. Annotations :—Refd. Casdagli 
dagli, [1919] A. C. 145. 
v. Speyer, [1919] A. C. 58. 

493a. -—— -]}—Where a licence is granted for 
a voyage to a hostile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — GRONING v. CROCKETT (1811), 3 
Camp. 83; 170 HE. R. 1313, N. P. 


Johnstone’ v. 


440a. 





The 


v. Cas- 
Mentd. Rodriguez 





Part V—Acquisition of British Nationality. 


513. Add. Annotations :—-Mentd. Markwald v. 

A.-G., [1920] 1 Ch. 848; Johnstone v. 

Pedlar, [1921] 2 A. C. 262; The Tervaete 

(1922), 128 L. T. 176. 

. Add. Citation :—26 Cox, C. C. 211, D. C. 
Add. Annotation :—Consd. Markwald v. A.-G., 
[1920] 1 Ch. 348. 


PART IV. SECT. 5, SUB-SECT. 1. 
4201. Necessity for licence—How 


given— Approval of contract by officer ised Britis 
entrusted to grant licence.]—Held: the 
fact that a contract had been approved & widow, obtained 


by the officer who wus de facto entrusted 
by the Crown with the exercise of the 
prerogative to grant licences to trade 
with the enomy was an answer to 
Drosecuiicue or cea ne with the 
enemy.—DONo v. SOHROEDER 
40016), 22 C. L. z 862.—AUS. 


PART V. SECT. 38. 


518 ii. Child of mother 
naturalised by subsequent marriage. }— 
Sect. 10 (5) of the eave Act does not 


child of man 


sect. does not appl 
mother has ma 








1870 (c. 14). 


apply to an pene whose mother b 

her subsequent marriage to 
subject has herself become 
& British subject but has not, while 


naturalisation in the United Kingdom. 
—JERGER wv. PRAROB (1920), 27 
C. re R. 526.—AUS. 

Commonwealth 
dee 1903-1917, s. 10-—Hffect—Step- 
natural 
alisation Act, 1870 Gs ep }—The above 


naturalised under Naturalisation Act, 
—ZJERGER ¥Y. 
(1920), 27 C. L. R. 526.—AUS. 


520a. 








.|—A natural-born German sub- 
ject left Germany in 1878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1903, a 
certificate of naturalisation by which he 
became entitled to all political & other rights, 


sa. Naturalisalion Act, R. 8S. C., 
1906 (ce 77)~-Status of naturalised 
persons.}—An alien naturalised in 
Canada under the above Act acquires 
the status of a ae subject.— Re 
oaNe. [1018] 3 W. W. R. 876; 

3 D. lL. R. 549.--CAN. 


vi. Naturaltsation Acte—Fiiness of 
applicant---Previous conviction. |—The 
fact that appot. had several years 
before undergone a sentence of 
imprisonment default of paying a 
fine for supplying Papetregs B ae 
to an Indian is 


for nattralisation under the ei 
Acts.—Re BRESNIK (1920), 58D. L. KR 
238; 34 Can. Crim. Cas. 167,—OAN. 


a natu 


a certificate of 


Naturalisation 
ised under Natur- 


to a end whose 
& man. who was 


PEARCE 


526. 


532. 


5338. 


wers, & privileges to which a natural-born 
British subject is entitled in the Common- 
wealth. He subsequently became a resident 
in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
quired by Aliens Restriction (Consolidated) 
Order, 1916, & his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 
that he was no alien in England, but a liege 
subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all parts of His Majesty’s Kingdom & 
Dominions :—Held: neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certificate in Australia, made pltf. a British 


Part VIl—Loss of 


Add. Annotations :—Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 848 ; Johnstone v. Pedlar, 
1921] 2 A. C. 262; The Tervaete (1922), 
128 L. T. 176. 

Add. Annotation :—As to (2) Consd. Re loss, 
Ross v. Waterfield (1929), 46 T. L. R. 61. 


Add. Annotations :—Consd. Fasbender v. 
A.-G., [1922] 1 Ch. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Oh. 528; Fas- 
near ya A.-G., Kramer v. A.-G., [1922] 2 


Annotation :—~Mentd. Russian Commercial & 
Ore vw. British Bank for Foreign Trade, [1921] 2 A. C. 


588a. 


Vol. I.—Aliens. Cases 520a—5641. 


subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pitf. was at least to this extent to be regarded 
as an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entjtled under that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a certificate 
of naturalisation——MARKWALD v. A.-G., 
[1920] 1 Oh. 348; 89 L. J. Ch. 225; 122 
rs a 608; 36 T. L. R. 197; 64 Sol. Jo. 239, 


Industria] 


British Nationality. 


586. Add. Citation :—26 Cox, C. C.177, D. C. 
537. Add. Citations :-—16 L. G. R. 764; 26 Cox, 


C. C. 244, D. ©. 


| 588. Add. Annotations :—Consd. Fasbender v. 


A.-G., [1922] 1 Ch. 282. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 533; Fas- 
bender v. A.-G., Kramer v. A.-G., [1922] 2 
Ch. 850; Kramer v. A.-G., [1923] A. C. 528. 
British woman marrying alien—In time 
of war.|—FASBENDER v. A.-G., KRAMER v. 
A.-G., No. 49d, ante. 





Part VIII—Immigration and Expulsion of Aliens. 


540. Add. Annotation :—Refd. Johnstone v Pedlar, 


[1921] 2 A. C. 262. 


PART VI. 


sb. Revocation—lVhether reasons need 
be stated.J—A rovocation of a cer- 
tificate of naturalisation need not state 
the reasons of the Governor-General.— 
MEYER v. POYNTON (1920), 27 C. L. R. 
436.—AUS. 


8C. Effect of Treaty of Peace 
with Germany.}—Art. 278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cer- 
tificate of naturalisation of a natural- 
born German subject.—-MEYER v. 
AA (1920), 27 C. L. R. 436.— 





sd, Declaration of intention to be- 
come citizen of hla ds State. }—By 
going to the United States & thore 
making a declaration of intention to 
become a citizen of that country, a 
erson of German birth naturalised 
n Canada does not cease to be a 
British citizen.—NEWMAN (or NEU- 
MAN) v. BRADSHAW, [1917] 1 W. W. R. 
1223; 23 B.C. R. 492.—-OAN. 

584i. British Nationality & Status 
of Aliens Act, 1914 (c. 17)—Declara- 
tion of alienage—Effect on liability 
under Military Service Acts.J}—A 
Datural-born British subject who is 
also an American subject, & has been 
duly called up under Military Service 
Act, 1916, ss. 3, 11, is not relieved 
from his obligation to serve ah a 
declaration of alienage under British 
Nationality & Status of Aliens Act 
1914 (c. 17)—Re Horne, [1919} 
N. ZL. R. 190.—N.Z. 


541. Add. Annotation :—Refd. Johnstone v. Pedlar, 


[1921] 2 A. C. 262. 


PART VIII. 


540 ix. Son of domiciled China- 
man.}—The domicil gained by a China- 
man in Canada was hold not avail- 
able for the benefit of his son, twelve 
years of age, who bad lived his life- 
time in China, so as to give the son 
Canadian domicil_—Re Wone SURRY 
Mona, [1921] 3 W. W. R. 122.—CAN. 


540 x. ——— Son of naturalised Rus- 
stan.}—A Tiussian, an insane person, 
was held for deportation under Im- 
migration Act (Consolidation), 8s. 3. 
His release was applied for on the 
ground that his father had been 
resident in Canada for a number of 
years & had been naturalised there, 
& that the domicil of the father 
applied to the son:—Held; the son 
had no domicil in Canada & was 
expressly prohibited from landing 
under the Im ration Act.—kKe 
LIPSTEIN, [1923] 2 D. L. R. 1055; 56 
N. Ss. R, (G, & R.) 292.—CAN. 


e (p. 193) i. .}—A deporta- 
tion order made by an immigration 
officer, when there is no Board of 
Inquiry in the vicinity of the port of 
eutry, must show on the face of it 
that there was no such Board there.— 
R. v. BANNSTEAD, Ez p. HIANSON, 
Ex p. MOLLER (1920), 55 D. L. R. 
287.—CAN. 

sf. Immigration <Act, 1901-1920— 
Prohibited mmigrani—Onus of proof— 
Evidence of prosecution incomplete, }— 
Where, on a prosecution under sect. 5 
(2) of the above Act, the prosecution 











proves somo only of the relovant facts 
& does not complete them so as to 
enable the tribunal to come to a con- 
clusion one way or the other, the aver- 
ment that deft. is an imm t & has 


entered the Commonwealth within 
three years bofore failing to pass the 
dictation test is, under sect. (3), to 


be deemod to be proved in the absence 
of proof to the contrary by the per- 
sonal ovidence of deft.—GAaABRIEL v. 
AH MOOK (1924), 34 C. L. R. 591; 31 
Argus L. R 84.—AUS. 


sj. Person born in Aus- 
tralia returning from abroad.}—-Where 
a porson born in Australia has left the 
Commonwealth, the question whether, 
when he attempts to re-enter the 
Commonwealth, he is an immigrant 
within the above Act deponds on 
whether he is as wu fact coming back 
to Australia as to his home.—DONOHOE 
ee Sau (1925), 36C. L. R. 404.— 


e (p. 194) i. ** Landing "’— 
What is.}—* Landing ’’ is the original 
act of landi & not the revurn of a 
certificated Chinese ‘resident of Canada 
from a short visit to an adjacent city 
in the United States.—h. v. FONG 
Soon, [1919] 1 W. W. RR. 486; 45 
D. L. 78; 31 Can. Crim. Cas. 78.— 














wee Whether ropugnant to 
Immigration Act, 1910 (c. 27).}~-The 
owers & mode of procedure of the 
oard of Inquiry as to deportation 


under the latter Act are repugnant to 
the former Act, & do not apply.— 


Cases 548a—543b. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


54a. —_—- — —— ——.]—In making a recom- SHAFFNER (1920), 14 Cr. App. Rep. 131, 
mendation for expulsion part of a sentence C. C. A. 
regard must be had to the period of the 5438p, —— ——-~ ——— — —. —R. »v. GILBERT 
alien’s residence : 


Re IMMIGRATION ACT, R. v. JEN JANG 
How, [1919] 3 W. W. R. 271; 47 
DD. L. Rh. 538.—CAN. 


sm. -}—Sect. 18 of the 
former Act is not*repugnant to s. 3 
of the latter Act.—Re JUNG YIN, [1921] 
3 W. Ww, KR. 194.-—CAN. 


sn. Chinese Immigration Act, 1923 
(c. 38)— Deportation order — Appeal 
from—Persun not Canadian citizen or 
having no Canadian donucil.}\—Held : 
the ct. had no jurisdiction to interfere. 
—He YER Foo, {1925) 2 D. i. R. 1131; 
44 Can. Crim. Cas. 17; 56 O. L. R. 
669.—CAN. 


sp. S.P. Re Youna Sur HInG (1926), 
37 B. C. KR. 227; [1926] 2 W. . RR. 
374.—CAN, 








: -.J}—Certiorari in 
general lics with respect to an order for 
deportation made under sect. 26 of the 
above Act; & sect. 38 is no bar to its 
application to such orders when made 
without or in oxcess of jurisdiction or 
in violation of the essentials of justice. 
—Re Low Hone Hina, [1926] 3 
D. L. R. 692; [1926] 2 W. W. lt. 597; 
46 Can. Crim. Cas. 65; 37 B. C. KR. 
295.—CAN. 

_ sr. Alien allowed to land pending 
inquiry—Omission to obtain deposit as 
security.J)—Held : not equivalent to 
an assent to the alien being landed.— 
R.v. Lee CHow YING, [1927] 1 
W. W. RR. 527; 47 Can. Crim. Cas. 
203; 38 B.C. It. 241.—CAN. 


st. —— Certificate oblained by fraud— 
Conclusive.}—When the Controller of 
Chinese Immigration has concluded 
after inquiry that a Chinaman is 
entitled to onter Canada & has por- 
mitted him to land & given him the 
certificate provided for in sect. 17 of 
above Act, the Controller has ox- 
hausted his jurisdiction & even though 
it is afterWards discovered that a 
fraud has been committed on him, 
the Chinaman’s right to be in Canada 
can be contested only before a judge 
as provided in sect. 17 of above Act. 
R. v. CHIN SAoK, [1928] 1D). L. RR. 779 5 
[1928) 1 W. W. Ri. 618; 49 Can. 
Crim. Cas. 433 39 B. Cc. NK. 223.—CAN. 


sv. ITabecas corpus—Jight of 
person claiming Canadian birth.|— 
Ohinese Immigration Act, 1923, 6. 38, 
8. 38, enacts inferentially that any- 
one claiming Canadian birth has o 
right to apply for rolief by way of 
habeas corpus from tho Comptroller’s 
decision.—-Fe Cnrintst IMMIGRATION 
Acr & LEE CHow YING (1928), 49 
Can. Crim. Cas. 168; 39 B.C. R. 322.— 
CAN. 

sw. Chinese Immigration Act, 1927 
(c. 95)—Decision as to validity of 
certificate—No appeal.}J—Ex pnp. CHIN 
SHAOK (B. C.) (1928), 50 Can. Crim. 
Cas. 137.—CAN. 


qa (p. 195) i. Detention for return 
to country not specified in order——Aftcr 
admittance refused by country specified 
in order.}—An order had been mada 
under tho above Act for deportation 
of a native of India to the United 
States. On the refusal] of the United 
States inunigration ofiicials to allow 
him to enter he was held for deporta- 
tion to India :—Held : he was illerally 
detained & was entitlod to his discharge. 
—Re SANTA SINGH, [1924] 3 D. L. R. 
1088; 3 W. W. R. 164; 34 B.C. R. 
190.—CAN. 


J (p. 195) ii. ——~ Attempting to land 
Sor idle m person.J—R. v. PALANGIO 
(1912), 22 O. W. R. 540: 3 O. W.N. 
1440; 4D. L. QR. 611.—CAN. 


sz. Whether repugnant to 
Chincse Immigration Aap sae. rae See 
1906 (c. 95).])—Re IMMIGRATION ACT. 
R.v. JEN JANG How, [1919] 3 W. W. It. 
271.—CAN. 




















in this country.—R. v. 





sa. Proceedings under — Not 
criminal proceedings.}—R. v. ALAMA-> 
zOrr, [1919] 3 W. W. R. 281; 47 
1). I. It. 533.—CAN. 


sb. —— —.J—Re Imni- 
GRATION Act & Wonea SHEE (1922), 














66 D. L. KR. 485; 37 Can. Crim. Cas, 
$71; [1922] 2 W. W. R. 156.—CAN. 
sc. —-~- .J—Re Pone 
Fook Wina, Re IMMIGRATION ACT, 
{1923) 4 D. L. RK. 1034; 3 W. W. R 
819.—CAN. 
t(p.195):. Person nol 








Canadian citizen or having Canadian 
domicil.}—The ct. cannot interfere 
with what is done is by the Immigra- 
tion officers looking to the deportation 
of alicns who have not acquired 
Canadian domicil.—Re GOTTESMAN 
(1918), 29 Can. Crim. Cas. 439; 41 
UO. L. R. 547; 13 O. W.N. 344.—CAN. 


t (p. 195) ii. -] 
Motion for release from custody of one 
held for deportation under an order of 
& Board of Inquiry, was dismissed for 
want of jurisdiction in the ct. under 
8. 23 of the above Act. Appct. had 
not shown that he was a Canadian 
citizen or had Canadian domicil.— 
ht. vo. SOHOPPELREI, [1919] 3 W. W. R. 
322.—CAN. 


—aa Oe — 


The ct. has no power to interfere with 
an order of deportation made by the 
Board of Inquiry unless the person 
ordered to be deported be a Canadian 
citizen or have Canadian domicil.— 
He IMMIGRATION AcT & WONG SHEE 
(1922), 66 D. L. R. 485: 37 Can. Crim. 
Cas. 371: [1922] 2 W. W. hk. 156; 
revag. 59 D. L. R. 6263 36 Can. Crim. 
Cas, 405; 30 B.C. R. 70.—CAN. 


t (p.195) iv. .}—Habeas 
corpus will le in respect, of a doporta- 
tion order made by an immigration 
officer whose jurisdiction so to act in the 
stead of a Board of Inquiry is not shown 
ou the face of the order, although an 
appeal by appet. to the Minister of 
the Interior under s. 19 of the above 
Act has been umnsuccessful.—R. v. 
BANNSTRHAD, Wx p. LIANSON, Ex Pp. 
aN ag (1920), 55 D. I. KR. 287.— 





ewe 














t(p. 195) v. -J—If it 
be proved that the Board of Inquiry 
has not. acted judicially, but merely 
on instructions from Ottawa, in 
ordering the deportation of a China- 
man, the ct. would be bound to grant 
an application for a writ of habeas 











corpus.—Ite JUNG YIN, [1921} 3 
W. W. It. 194.—CAN. 

ag i .}-—Anap- 
peal lies in habeas corpus proceedings 


where a person is detained under the 
above Act.—Re IMMIGRATION AcT & 
Wone Suku (1922), 66 D. L. R. 485° 
37 Can. Crim. Cas. 371; [1922] 2 
W. W. It. 156.—CAN. 


AU ead ee .]J—Anap- 
peal lies to the Ct. of Appeal from an 
order made in habeas corpus proceedings 
releasing a person detained under the 
above Act.—Re Pone Fook WING, Jte 
IMMIGRATION Act, [1923] 4 D. L. R. 
1034; 3 W. W. R. 819.—CAN. 


v (p. 195) i. Chinese 
immigrant.j}—Under s. 23 of the above 
Act theo ct. is prevented from interfering 
with the decision of a Board of Inquiry 
concerning the admission of a China- 
man to Canada.—Re Wona SIT Kir, 
[1921] 3 W. W. R. 116.—CAN. 

v (p. 195) ii. —— —- —— ——.. ]} — 
The dovcision of a Board of Inquiry as 
to the admission of a Chinaman is not 
subject to review by tho ct.—He 
Wone Sury Mone, [1921] 3 W. W. QR. 
122.—CAN. 


sd. Immigration 




















Amendment Acel, 


(1921), 16 Cr. App. Rep. 34, O. CG. A. 


1919 (ce. 25)—Not retrospective.}— 
Re IMMIGRATION Acr & SANTA SINGH, 
{1920} 2 W. W. R. 999.—CAN. 


_ 5e. Appointment of immigra- 
tion officer-—Suficiency.J—The  signa- 
ture of the Acting Deputy Munster 
of Immigration & Colonisation is 
sufficient. — Ze Pappas, [1921] l 
W. W. R. 949.—CAN. 


af. Deportation order— Form 
of order.}—-Where an order only stated 
** P. C. 23 ” as the reason for deporta- 
tion :—Held: such an order was 
defective.—R. v. LANTALUM, Ex p. 
OFFMAN (1921), 62 D. Ll. R. 223; 35 
seer Crim. Cas. 295; 48 N. B. R. 448. 


N. 
sg. Amendment of 
ordcr.J}—An order of deportation, 
insufficient in form as not showing 
jurisdiction, may be amended by the 
Immigration officer.— Re PAPPAs, [1921] 
1W. W R. 949.—CAN. 


sh. Immigration Law (RK. S. C., 
1927, c. 93)-—ZRight to annul expulsion 
order.J—Tho tribunals have not power 
or jurisdiction to annul an expulsion 
order made against an immigrant on 
the strength of the immigration law 
even if they think the officials charged 
with administering the said law have 
not applied their orders correctly.— 
YERSUEMSKY v. MOQUIN (1928), Q. R. 
45 K. B. 166.—CAN. 

sj. Opium cd Narcotic Drugs Acls 
—-Proceedings under—Not crimanal pro- 
ceedinys.]—Re Loo LEN (No. 1), [1924] 
1D. L. R. 909; 1 W. W. R. 7333 41 
386; 33 B. C. R. 














Can. Crim. Cus. 


448.—CAN, 


sk. Conviction wnider— No 
order against depoartation—Power to 
make subsequent order.jJ—There is no 
power to mako an order except at the 
time of conviction.—Rec Jok FonNna 
(1923), 53 O. L. RR. 493; 24 O. WL. N. 
39.—-CAN. 

sl. —-—,)-~ An 
order against deportation made sub- 
sequently wo invalid.—R vw. Lee PARK, 











[1921], 4 D. L. R. 883; 3 W. WwW. RR 
490.—CAN. 
sn. Necessity for 











order.J—Sinco under Opium & Narcotic 
Drug Act, 1923, s. 25, deportation 
follows automatically in tho case of the 
conviction of an alicn under sect. 4 (d), 
it is not necessary for a formal order 
for deportation to be tnade in such a 
case.-—-h. vo. Woo Fong Toy (B.C.), 
{1926] 3 W. W. Ti. 703.—CAN, 


$9, - Validity of warrant. }|-— 
The omission of the figures ‘** 19223 ”’ 
from the citation of the Act does not 
invalidate the warrant.—R. v. Gan, 
[1925] 3 W. W. JR. 783.—CAN. 


sp. ————- Subsequent detention 
for dacporltation— Validity. }— Accused 
was convicted under s. 5a (2) of the 
1911 Act & fined with imprisonment 
in default of payment. The fine was 
not paid, & on the termination of 
the imprisonment prisoner was held 
for deportation under 8s. 10) :—-Held: 
the purpose of s. 10b was to superadd 
the penalty of deportation as a con- 
sequence of a conviction for the com- 
mission of any of the statutory offences 
created by s. 5u.—R. v. How, [1923] 




















4D. L. R. 1007; 56N.8S. RH. (G. & R.) 
372.—CAN. 
sq. Application 


for release.}—Where an alien has been 
convicted under s. 5a (2) of the 1911 
Act & upon termination of the im- 
prisonment imposed is detained for 
doportation under s. 10b, he is not 
ontiticd to release on habeas eid a on 
the ground of having Canadian domicil 
within Immigration Act, s. 43.— 
hi. v. CHANG Sona, (1924) 1D. L. R. 


544. Add. Annotations :- -As io (2) Folld. R. »v. 
Shaffner (1920), 14 Cr. App. Rep. 131; R. v. 
Rogoff (1924), 18 Cr. App. Rep. 1. 


—— ~-— --— Family domiciled in 
Rocorr (1924), 





544a. 
England.|—R. v. 
App. Rep. 1, C. C. A. 


1161; > 1 W. W._ RR. 778: 42 Can. 


Crim. Cas. 8; 33 B.C. R. 176.—CAN. 


gr. ——.J—A 
warrant of deportation regular on its 
face having issued aftcr prisoner had 
served his sentence on conviction under 
the 1911 Act, the ct., on an application 
in habeas corpus proceedings, can only 
inquire into the truth of the statements 
made in the warrant, & cannot inter- 
fere by reason on the unlawful imposi- 
tion of hard labour by the sentence & 
conviction.—R. v. Cuow Tona (1924), 
34 3B. C. Wt. 12.—CAN, 


st. ee ee, 





ee 








—-—., ]—Where 
@& prisoncr has been convicted of an 
infraction of the 1923 Act & is held for 
deportation, the inere fact that the 
warrant committing him for deporta- 
tion, although stating lim to he an 
alien, docs not show or recite that a 
Hoard of Inquiry was held as provided 
by Immigration Act, is not a ground 
tor granting a@ wril of habeas corpus.--— 
R.v. Ger Dew (No. 3), [1924]5 D. L. RB. 
186; 2 W. W. 1. 7933; 42 Can. Crim. 
Cas. 213; 33 B.C. RR. 548.—CAN. 


sv. ——— SO. J — Tel ss 
habeas corpus proceedings were pro- 
ceedings “ arising out of a criminal 
charge,’’ & within the exception to the 
jurisdiction of tbe Supreme Ct. of 
Canada under Supreme Ct. Act, 12. S.C., 
1906, 8. 36.—JUNGO LEE v. K., [1927] 
1)D.L. R. 7213; 46 Can. Crim. Cas. 329; 
11926] S. C. Lt.652—CAN. 


sw. —— Appeal. |\-— 
Accused was convicted under s 5a (2) 
of the 1911 Act, & condemned to pay a 
fine, & in default of payment to 
imprisonment. Upon termination of 
the imprisonment he was kept in 
custody for deportution under s. 106. 
A writ of habeas corpus was granted & 
accused ordered to be discharred from 
custody. On uppeal the order was 
suStulined.—Re Man SHIN SHONG, 
ke Sina Yim Hona, [1923] 4 D. L. R. 











844; 39 Can. Crim. Cas. 401; 32 
B. C. R. 1765 [1923] 1 W. W. R. 
1365.—CAN. 


——2 0 ee 0 eee fee 


of his imprisonment, imposed on con- 
viction under the 1911 Act, is detained 
pending deportation & he applies for 
habeas corpus, but is rofused rolease, 
an appeal from such refusal lics to the 
Ct. of Siete Loo LEN (No. 1), 
11924) 1 D. L. R. 909; 1 W. W. R. 733; 
Soa Crim. Cas. 386; 33 B. C. R. 448. 








sy. -——— Validity of war- 
rant of deportation.}—The omission of 
the figures ‘* 1923 ”° from the citation 
of the Act does not invalidate the war- 
rant.—R v. JUNGO LEE (1926), 46 
Can. Crim. Cas. 92; 37 B. C. R. 318: 
{1926] 2 W. W. ht. 734.—CAN, 


sz. Chinese Exclusion Act, 1904 
(ec. 37) (Cape)—Deportation after con- 
viction—Lffect of exemption certificate. } 
—Applts., being Chinamen & holders 
of exemption certificates under tho 
above Act, having each been convicted 
at least twice for offences against 
the gambling laws, but none of them 
having served two terms of imprison- 
mont :—Held: not to be exempted 
under s, 2 (e) of the Act from s. 34, 
& liable under the terms of the latter 
sect. to be deported.—Atl YET v. 
npn Ao ENE [1921] App. D. 


_ 8a. Act 22 of 1913— Prohibited 
timmigrant— Asiatic—Holding qualifi- 
cations for residence.J—The entry of 


Vol. I.— Aliens. Cases 544—551. 


548a. 





18 Cr. 


547. Add. Annotation :-—Folld. 
(1921), 16 Cr. App. Rep. 34. 





R. v. Gilbert 


——— Unnecessary aggravation 


of sentence involved. |-—It. ov. Invina (1920), 
15 Cr. App. Rep. 61, €. C. A. 


551. Add. Annotations :~--Refd. Brightman v. Tate 


applt., an Asiatic, into Natal was not 
discovered until Apr. 1916, when he 
was arrested as a prohibited immi- 
grant under s. 4 (1) (a) of tho above 
Act :—Held: he had obtained no title 
to reside in the Union until he had 
successfully presented himself as an 
immigrant no matter how well quali- 
tled he might be to obtuin a title to 
reside 1n the Union.—Dkrsal v. IMMI- 
URANTS’ APPEAL BOARD (1916), 37 
N. L. R. 277.—S. AF. 


sb. Indian returning 
aficr temporary residence in India— 
Domicil certificate not acquired before 
departure to [ndva.|—Applt., a resident 
in Natal from 1897, in 1911 went to 
India with the object of seeking a 
wife there from among his own rela- 
tions. Prior to leaving for Indjg he 
applied to the anthorities for a cer- 
tificate of domicil, but that certificate 
was illegally refused. Applt.’s visit 
to India was extended to a period of 
four years, & he returned to Natal in 
Apr. 1915 :—Held: applt.’s Visit to 
India was for a special or temporary 
purpose ; the home in Natal continued 
to be his place of permanent abode, & 
he was domiciled in Natal] within s. 30 
of the above Act.—KAJES wv. IMMI- 
GRANTS” APPEAL BOARD (1916), 37 
N. li. R. 42.—~S. AF. 


sc. ———— Domicil cer- 
tifale acquired before departure to 
India| —Immigrant, an Indian, first 
cume to Natal in 1893, where he con- 
tinued to reside. In 1899 he obtained 
uw cortificate of domical. In 1902 
immigrant went back to India. 
Kecontly ho returned to Natal but was 
refused admission as being a prohibited 
immigrant under the ubove Act :— 
ITeld: the certificate conferred upon 
him rights, which were not restricted 
by the above Act, & there was no 
intention on the part of immigrant to 
abandon his domicil in Natal.—He 
gale ee CHETTY (1917), 38 N. I. R. 




















sd. Domicil cer- 
tificate acquired by deceased parent. }— 
K., the possessor of a certificate of 
domicil under the above Act, brought 
his wife & son, N., to Natal from India 
in 1911. In 1914 they returned to 
India & lived there till after K.’s 
death in Natul in 1917. On a ques- 
tion as to whether N. could of right 
enter Natal in 1920 :—ZZeld: N. had 
no such right under s. 5(g) of tho 
ubove Act, as he had no father domi- 
ciled in Natal.—NatTooo vw. IMMI- 
GRANTS’ APPEAL Boarp (1921), 42 
N.L. R 30.—S. AF. 


se, Second wife of 
Mohammedan.j—~Where » Mohamme- 
dan‘'s daughter & her mother have rc- 
turnedto India & both are residing there,, 
another wife of such Mohammedan is 
not «a prohibited immigrant.—MARIAM 
& MAHOMED v. IMMIGRANIS’ APPEATL 
BOARD (1918), 39 N. L. RK. 382.—S. AF, 


sf. Sons of domiciled 
parents— Resident 1n another province.) 
—M. & Y., Asiatics, & the minor sons 
of parents resident in the Transvaal, 
but formerly resident in Natal, & 
holding certificates of domicil under 
the above Act, were declared pro- 
hibited immigrants in Natal, neither 
M. or Y. having ever been resident in 
Natal save for temporary purposes 
during which periods their parents 
remained in the Transvaal.—MAHOMED 
v. PRINCIPAL IMMIGRATION OFFICER 


121 
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(1921), 42 N. L. Rr. 337.—S. AF. 

Sf. —— -- -—— —— ~Parent resident 
in {nidia.j—Applt. was born in India, 
in 1913, of &@ Wwormman who was recognised 
as the wife of an Indian, 8., but who 
had never been in the Union. S. had 
entered the Transvaal in 1907 & had, 
thereafter, acquired a domicile of 
choice in the ‘Tranvaal, but in 1919 
had returned to India, & had since not 
been in the Union. Save that there 
was evidence that S. was undergoinr 
medical treatment in India, there was 
no explanation of his long stay there. 
He had shares to the value of £4,000 
in a business in the ‘Transvaal but bad 
apparently never taken any activo 
part in the business. Applt., aged 12, 
arrived in the Union & claimed a right 
to enter the Union under Act 22 of 
1913, 8. 5 (9). On appeal from ua 
Judgment of u Provincial Div. in acase 
stated by the Immigrants Appeal 
Board :—Held : assuming the onus 
rested upon tho immigration officer, 
the Board was entitled to tind that S. 
had abandoned his ‘Transvaal domicile, 
&, therefore, applt. was a prohibited 
immigrant.—MAHOMED vw. PRINCIPAL 
qe ON OFFICER, [1929] App. D. 

90, —S. ‘ 


sh. Deportation wnder—Con- 
viction obtavned without Union.)-—-A 
person not born in the Union of South 
Africa who is convicted of an offence un- 
der s. 4 (1) (b) of tho above Act is linblo 
Lo be deported under s. 22, whether the 
conviction took place within = or 
without the Union.—CoLLINecwoop 
v. UNION GOVERNMENT, [1917] App. D. 
550.—S. AF. 

Sj. Boarding ship _ before 
eraminalion of immigrants completed. \— 
Where a porson was convicted of being 
on bourd a ship before the goneral 
oxamination of immigrants had been 
completed, & stuted in defence that 
notice to the muster of the ship had 
been given :—Held: he was rightly 
convicted.—ANGLIA ¥ HR. (1918), 39 
N. L. li. 147.—S. AF. 


sk. Decision 
authority— Jurisdiction of eourt to 
enterferc.J—The ct. may _ interfere 
where there is a manifest absence of 
jurisdiction or if an order 1s made 
or obtained fraudulently.— UNION 
GOVERNMENT ¥. Makin, [1923] App. D. 
466.—S. AF. 











of immigration 


sl. -]— Appct., an 
Asiatic, had been declared by tho 
immigration officer of Natal to be a 
rolubited immigraut. On applica- 
Ion to the ct. for an order restraining 
his deportation :—Held: as the im- 
migration officcr had not acted out- 
side his jurisdiction or maldé fide, the 
ct. had no jurisdiction to mako the 
order prayed.—NARAINSAMY v. PRIN- 
CIPAL IMMIGRATION OrricitsR, [1925] 
App. D. 673.—S. AF. 


sm. Immigration & Indian Jtclucf 
Act, 37 of 1927, s. 5—~Retrospective. |— 
PRINCIPAL IMMIGRATION OFFICER 0. 
PURSHOTAM, [1928] App. 3. 435.— 
S. AF. 

sn. Indian Immigration Act, 1891 
(Naial)—Liabiluiy of employers for 
medical attendance on Jndvan tmmi- 
grants.|—Employers were held liable 
under the above Act for medical 
attendance on Indiuwn immigrants, 
who, after being free, had not re- 
indentured, themselves & for their 
doseendauts. — INDIAN IMMIGRATION 
TRUST BoarD OF NATAL ¥ GOVIND- 
samy (1920), 37 T. Tu. R. 128.—S. AF, 
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(1919), 35 T. L. R. 209; R. v. Brixton 
Prison, Ex p. Bloom (1920), 90 L. J. K. B. 
574; K. v. Home Sccretary, Ha p. Bressler 
(1924), 131 L. T. 386. 


551a. ——~ ——— ——-.]—-Aliens Order, 1919, art. 
12, par. 1, which empowers the Secretary 
of ’State ‘if he deems it to be conducive to 
the public good’’ to make a deportation 
order against an alien, is not ulfra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard.—R. v. LeMANn 
STREET i eel STATION INSPECTOR, Ex p. 
VENICOFF, R. v. SECRETARY OF STATE FOR 
Home ae Ez p. VENICOFEF, [1920] 3 
K. B. 72; 89 L. J. K. B. 1200; 23 L. T. 
Pai 84 J. P. 222 ; 36 T. L. R. 677, D.C. 


Anno —Refd. R. wv. Home Secretary, H.c p. Bressler 
ert "31 L. T. 386 


553. Add. Annotations :—As to (1) Consd. R. v. 
Home Secretary, Ex p. Bressler (1924), 131 
l.. T. 386. Refd. Brightman v. Tate (1919), 
35 T. 1. R. 209. 

553a. ——- Aliens Restriction (Amendment) Act, 
1919 (c. 92)—Power of expulsion th time of 
peace.|—Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 
made an order for the deportation of appct. 


558e. ——- ——— 


ENGLISH AND Emptre Dicrest SUPPLEMENT. 


Upon an application for a writ of habeus 
corpus :—Held: the order of the Secretary 
of State was not ulira vires, but was within 
the powers conferred upon him by the above 
Acts, & Aliens Order, 1920, art. 12.—R. v. 
BRIXTON PRISON (GOVERNOR), Ha p. BLOOM 
(1920), 90 L. J. K. B. 574; 124 L. T. 3753; 85 
ene 19 L. G. R. 62 ; 26 Cox, C. C. 687, 





——-———.]—The Order in Council 
‘made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 

1920, inasmuch as the Act of 1919 has been 
continued by the ar Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 53).—R. v. 
BRIXTON PRISON (GOVERNOR), La p. SUGAR- 
MAN (1922), 127 L. T. 27; 86 J. P. 75; 38 
T. L. R. 325 ; 27 Cox, CO. C. 208, D. O. 

Form of order by Secretary 
of State.|—The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order.—R. v. HOME SECRETARY, 
Ex p. BRESSLER (1924), 1381 L. T. 386; 88 
J. P. 89; 68 Sol. Jo. 646; 22 L. G. R. 460 , 

27 Cox, O. ©. 655, C. A. 


———- Recommendation for deportation 
"Right of appeal.|—R. v. GRAHAM CAMP- 
BELL, Hz p. AUMED Hamip Moussa, No. 558h, 
post. 








Part IX.—Registration, Internment, and other Restrictions. 


557. Add. Citation :—26 Cox, C. C. 16, D. C. 


558a. Aliens Order, 1920.]—(1) 
The word ‘keeper’? in the above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years’ lease would 
not constitute ‘‘ premises’ within the above 











Order of 1920, art. 6, but that art. does not 
apply to rooms in a ‘leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on.— RODDA v. 
GODFREY (1926), 95 L. J. K. B. 704; 90 
J.P. 111; 42 T. L. R. 478; 24 L. G. R. 
311; 28 Cox, 0. C. 209, D. O. 


5B2i. Aliens Restriction Order, 1915 
—FPower of erpulsion in war time— 
Valedity of Order—Power to specify 
destination.|—Held: par. 25 of the 
above Ordor was within the authority 
conferred by War Precautions Act, 
1914-1916, 5s. 6; It conferred a dis- 
cretion upon the Minister to make an 
order for the deportation of any par- 
ticular alien, & authorised his eee 
quent arrest & detention & the plac 
him on board a ship chosen 7 be 
Minister, & his detention there y nilat 
the ship was in the territorial jimits of 
the Commonwealth; & such an order 
was not rendered invalid by the tact 
that the Minister made it for the 
oe of carrying out an agreement 

y which the Commonwealth Govt. 
was under an obligation to the country 
of which the particular alien was a 


subject to assist as far as possible in 
enforcing the return to that country 


‘of 2 pereons tee to military service 


there.—-FERRAN v. PEARCE (1918), 
25 °C. "L. BR. 241 a 








ceasity of com- 
Munication of denaaiton order to alien.) 
—Par. 23 of the above Order does not 
require communication to the alien 
of a deportation order made under it 
by the Minister of Defence.—-MEYER 
4 ae (1920), 27 OC. L. R. 436.— 





i ahaa 

bpder. j—Such Brace ge Caste ey 

any particular form.—J 

PEARCE (1920), 28 C. L. R. 588. 38.-AUS. 
sw. Aliens Restriction Order, 1916 

—Power of expulsion in war time— 


Subject of nace State liable for er pte 
service.J~—The Minister having ordere 
the de nitation of an Italian subject 
for military service, the ct. refused 
an application for a rule nisi for 
habeas corpus, the matter being iu 
the Minister’s discretion under the 
above Order.—Hzx p. Maca: (1918), 18 
8. R. N.S. W. 150.—AUS. 


PART IX. 


8X. ee or We pel By 


permanent 
was ene ea te for Of tet to ites as 
anenemy alien. Thcre was no evidence 
that deft. had no permanent place of 
residencein Canada :—Held: the charge 
could not succeed. v. HaCKMAN 
(1919), “44 O. L. R. 224; 150 WN. 
190.—CAN. 


558b. 


558c. 


558d. 


558e. 














J——The fact that 
the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 
statement as to his nationality.—WILLIAMS 
v. JONES, [1928] 2 K. B. 227; 97 L. J. K: B. 
606; 139 L. T. 167; 925.P.79; 447. L. R. 
oe 26 L. G. Rh. 318; 28 Cox, C. C. 505, 


—— Aliens Restriction (Amendment) Act, 
1919 (c. 92)—Restrictions as to change of 
name—Carrying on business under pre-war 
name.|—Resp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, & he was registered in 
that name as the proprietor of the Widmore 
Laundry under Registration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919. the justices dismissed the 
information :—-Held : the justices were right, 
as resp. had committed no offence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to carry it on under that name.— BRUNNING 
v. Kotinoss, [1923] 1 K. B. 3113 92 
L. J. K. B. 323; 128 L. T. 600; 87 J. P. 
41; 39 T. lL. R. 129; 67 Sol. Jo. 278; 21 
L.G R. 108; 27 Cox, C. C. 383, D. C. 


Addition of ‘‘ & Co.’’]—An 
alien uses a name “‘ other than that by which 
he was ordinarily known ” on Aug. 4, 1914, 
contrary to sect. 7 (1) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words ‘ & Co.”— 
IVANS v. PIAUNEAU, [1927] 2 K. B. 374; 96 
L. J. K.B. 784; 137 L. T. 482; 9) J. P.97; 
43 T. L. R. 524; 25 L. G. R. 321; 28 Cox, 
C. C. 410, D. C. 

Prosecution under—Whether 
offences triable on indictment.|—(1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
te2en proved must be taken before the ct. at 
the trial. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an alien. 

(3) Offences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an. offence under those Acts was treated by 
the magistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed.—R. v. KAKELO, 














Cena 


558f. —— 
558g. ——— 


558h. ——- -—— 


5581, ——~ 


561a.. 
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[1923] 2 K. B. 798; 92 L. J. K. B. 997; 129 
L. T. 477; 87 J. P. 184; 38 T. L. R. 671; 
68 Sol. Jo. 41; 27 Cox, C. C. 454; J7 Cr. 
App. Rep. 150, C. C. A. 


Proof of Order.|]—R. v. 
KAKELO, No 558e, ante. 


Proof of alienage.|—R. vt. 
KaxkeEto, No. 558e, ante. 


Appeal —Effect of ambiguous 
plea.|—Appct. was charged undcr Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked ‘“‘ Are you 
an Egyptian ?’’ to which he answered 
“ Yes.”” He was then asked ‘‘ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going?” to which he 
answered ‘‘ No.” Thereupon the magistrate 
entered a plea of guilty & sentenced appct. 
to imprisonment for one month & recom- 
mended the making of a deportation order 
against him :—Held : appct. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), s. 19, or Criminal Justice Administra~- 
tion Act, 1914 (c. 58), s. 37, &, therefore, 
he had a right of appeal to quarter 
sessions by virtue of those sections.—R. v. 
GRAHAM CAMPBELL, Hx p. AHMED HAMID 
Moussa, [1921] 2 K. B. 473; 90 L. J. K. B. 
818; 125 L. T. 310; 85 J. P. 189; 37 
T. L. R. 611; 19 L. G. R. 461; 26 Cox, C.C. 
747, D.C. 

















——— -———- From recommendation 
for deportation.|—R. v. GRAHAM CAMPBELL, 
Kz p. AHMED HAamiIp Moussa, No. 558h, ante. 





559. Add. Annotation: — Refd. Ronnfeldt vw. 


Phillips (1918), 35 T. L. BR. 46. 


560. Add. Annotations :-—Consd. Ernest v. Metro- 


politan Police Comr. (1919), 89 L. J. K. B. 42. 
Refd. Brightman v. Tate (1919), 35 T. L. R. 
209; Ke De Keyser’s Royal Hotel, De 
Keyser’s Royal Hotel v. R., [1919] 2 Ch. 197 ; 
Chester v. Bateson, [1920} 1 K. B. 829; 
Kowle v. Monsell (1920), 90 L. J. K. B. 105 ; 
Gurney v. Houghton (1920), 123 L. T. 706 ; 
Hudsons’ Bay Co. v. Maclay (1920), 36 
T. L. R. 469; R. v. Leman Street Police 
Station Inspector, Ha p. Venicoff, [1920] 
3K. B. 72; R.v. Wormwood Scrubbs Prison, 
[1920] 2 K. B. 805; Shutler v. Rolfe (1920), 
36 T. L. R. 828; R. v. Cannon Row Police 
Station Inspector, Hx p. Brady (1921). 91 
L. J. K. B. 98. Mentd. Brown ». Dagenham 
U. C. (1929), 98 L. J. K. B. 565. 


561. Add. Annotations :—Refd. R. v. Secretary of 


State for Home Affairs, Ez p. O’Brien, 
[1923] 2 K. B. 361. Mentd. Re Clifford & 
O’Sullivan, [1921] 2 A. C. 470; Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 


Restrictions as to change of name— 
Validity.;—Appit., a foreigner by birth, 
became a naturalised British subject in 1912, 
& changed his name by deed poll in 1915 
from Ernst to Ermest. In 1919 he was 
convicted under reg. 14h of the above 
regulations, for that, not being a natural- 
born British subject, he used a name other 
than that by which he was ordinarily known 
at the beginning of the war. He contended 





Cases 56la—563. 


that reg. 14h was ulira vires, on the 
cround that it was not competent by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (c. 8), to deprive him of 
any rights, powers, or privileges which were 
not at the same time taken away from all 
British subjects; & that the regulations 
purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so :—Held: reg. 14h was not 
ultra vires because it discriminated between 
naturalised & natural-born British subjects. 


ENGLISH AND EMPIRE Diarst SUPPLEMENT. 


Regulations made by the King in Council 
under Defence of the Realm Act, 1914 (c. 8), 
have all the force of a statute & may take 
away a statutory privilege or impose a 
statutory duty.—ERNEST v. METROPOLITAN 
PouiceE Comer. (1919), 89 L. J. K. B. 42; 
121 L. T. 222; 83 J. P. 182; 35 T. L. RB. 
512; 17 L. G. R. 448; 26 Cox, C. C. 458, 
D.C. 


563. Add. Citation :—26 Cox, OC. C. 58, D. 0. 


34. 


43. 


45. 


46. 


Vol. 1.—-Animals. Cases 3—130. 


ANIMALS. 


Part Il.-—Property in Animals. 


Add. Annotation :—-Mentd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 


Add. Annotation :—As to (3) Refd. Granby v. 
Bakewell U. D. C. (1923), 87 J. P. 105. 


Add. Annotation :—Refd. Re Powell, Dodd v. 
Williams, [1921] 1 Ch. 178. 


Add. Annotations:—As to (1) Refd. Re 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. 
As to (2) Consd. Jte Powell, Dodd v. Williams, 
f1921} 1 Ch. 178. 


Add. Annotations :—Refd. The Tubantia, 
{1924} P. 78. Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244. 


Add. Annotation :—Refd. The 


Tubantia, 
P. 78. 


64. 
67a. 


73. 
80. 


_ 


90. 


Add. Ainotation :—Mentd. Nye v. 
(1917), 16 L. G. RR. 57. 


—— Unlawful taking—Larceny Act, 1861 
(c. 96), s. 28—Necessity for mens rea.]— 
Held: above sect. applics the general Jaw of 
larceny to pigeons so far as it does not apply 
to them already: & consequently, a taker 
who honestly believed the pigeons taken to 
be his own was not within the sect.—FAREY 
v. WELCH, [1929] 1 K. B. 388; 98 L. J. K. B. 
318: 140L. T. 560; 933.9P.70; 45T.L. XR. 
277; 27L. G. R. 153, D. C. 
Add. Annotation :—Refd. 
[1924] P. 78. 


Add. Annotation :— Refd. Farey v. Welch, 
[1929] 1 K. B. 


Add. Annotations :—As to (1) Consd. He 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. 


Niblett 


The Tubantia, 


47. 
[1926] P. 185. 


Add. Annotation :~-Mentd. 


The 


Fagernes, 


As to (2) Refd. Re Powell, Dodd v. Williams, 


[1921] 1 Ch. 178. 


Part Ill—Rights and Liabilities of Owners of Animals. 


101. Add. Annotation :—Apld. Barnard v. Evans, 


[1925] 2 K. B. 794. 


107. Add. Annotation :—Refd. Stearn v. Prentice, 


[1919] 1 K. B. 394. 


109. Add. Annotation :—Consd. Hines v. Tousley 


(1926), 95 L. J. K. B. 773. 


113. Add. Annotation :—Gencraliy, Mentd. Hardy 
v. C. Ll. Ry., [1920] 3 K. B. 459. 


PART II. SECT. 1, SUB-SECT. 1. 


sa. Camel.}-—-Under the condition 
of affairs which has cxisted in Western 
Australia for many years, camels are 
to be regarded as belonging to the 
class of domestic animals. — NaDa 
SHAH v. SLEEMAN (1917), 19 W. A. L. R. 
119.—AUS. 


PART II. SECT. 2, SUB-SECT. 1.—A. | 








19 ii. -}—A fox born 
& reared in captivity escaped & was 
killed by defts. upon a stranger’s land 
a week later :—IJleld > tho fox was an 
animal fere nature; pltf.’s qualified 
property therein came to an end when 
the animal] escaped & was reduced into 
actual possession by defts.; there was 
no immediate pursuit, nor was there 
animus revertendt.—CAMPBELL v. HED- 
LEY (1917), 39 O. L. R. 528; 37 
D L. R. 289.—CAN. 


PART II. SECT. 2, SUB-SECT. 2. 


74 ii. Animal killed by tres- 
passer.J—When a person kills a wild 
animal on the property of anothor 
the carcass does not belong to the 
killer but to the proprietor of the pro- 
perty, & the latter, efther himself or 
by his duly authorised agent, is entitled 
to domand &, if refused, scize the 
carcass, & such persous as help him to 
exercise his right are doing no wrong ; 
but as against any other person, the 
ker has a right to retain possession 
of the carcass.—R. v. ARTU RANTRA 
(1924), I. L. R. 3 Pat. 549.-—IND. 





| 


116. Add. Annotation :-—Consd. Barnard v. Evans, 


[1925] 2 K. LB. 794. 


117. Add. Annotation :—Refd. Nyce v. 


Niblett 


(1917), 87 L. J. K. B. 590. 


119. Add. Annotations :—-Consd. Horton v.Gwynne, 
[1921] 2 K. B. 661. 


Apld. Farecy v. Welch, 


[1929] 1 K. B. 388. 


PART II. SECT. 8. 


sb. As belween husband & wife— 
Wrfe’s cattle on husband’s farm.)\— 
Where cattle belonging to a wife aro 
placed on her husband’s farm, fed from 
the crops grown thereon & looked after 
by him in carrying on farming opcra- 
tions, not as her agent or manuger, 
but as his own business, & the offspring 
of the original stock are treated in the 
same way & sold from time to time & 
the procceds invested in other stack, 
the increase of the original animals & 
the animals bought from the proceeds 
of the sale cannot be claimed by the 
wifo.—MINAKER 0. HADDEN, [1917] 3 
W. W. R. 774.—CAN, 


sc. Brood of tame & domestic animals 
— Belongs to owner of dam or mother. |— 
CAaLMoOUN v. REID (Sask.), [1927] 4 
D. L. R. 808 ; [1927] W. W. R. 429.— 


PART III. SECT. 1, SUB-SECT. 1.—B. 

sd. Straying bull ticd up during 
nighi—Released d& driven away neat 
day—Subsequently found dying.|—Deft. 
tied up over night a bull which had 
strayed on his premises, to prevent it 
damaging his cows, & released it next. 
day & drove it away. In the evening 
it was found castrated near the 
boundary of doft.’s farm & died the 
next day. In an action for damages : 
—Held: deft.’s actions were justified, 
& in the absence of ovidence as to 
when or how or by whom the animal 
was injured, plitf. could not succeed .—- 
Ficowicil v MALESHCHAK, [1924] 4 


125 


180. Add. Annotation :—Mentd. Ilford U. D. C. 
v. Beal, [1925] 1 K. B. 671. 


D.L. R. 585; 3 W. W. R. 308.—CAN. 


PART III. SECT. 1, SUB-SECT. 1.—E. 


se. Claim against custodiun of 
anvmal-—Onus of proof as to absence of 
negligence.J—The onus is upon the 
custodian to show that the injury did 
not. oceur through his act or negligence 
only where it is shown that the injury 
occurred when the animal was or should 
huve been in his custody or control, or 
that be was under an obligation to 
account for it to the owner.—FIcoWwICcH 
v. MALESHCHAK, [1924] 4 D. L. R. 585; 
3 W. W. R. 308.—CAN. 


132 iia. Animal falling in well 
—Animal lawfully at large.J—Pitl.’s 
horse while lawfully running at large 
was killed by falling into an open well 
on deft.’ land. Deft., who knew of 
the open well, was residing outside the 
province, the land being occupied by 
a tenant:—Held: deoeft.’s breach of 
Open Wells Act gave pitf. a right of 
action ‘fon a tort committed within 
the jurisdiction,’”’ justifying allowance 
of the issue of a wnt for service on 
deft. ex juris.—BROTHERSON v. KEN- 
NEDY, 11919] 2 W. W. It. 803; 47 
D. L. R. 131; 12 Sask. L. RN. 304.— 
CAN. 

132 iib. What ts an *‘ open 
well.’’"]—Whethber a well is an ‘* open 
well ”’ or not is a question of fact to be 
proved at the trial. While it might be 
an ‘f open well’ if insecurely covered, 
the fact that an snimal falls into it 
without any evidence of how it 
oecurred does not prove it such, nor 











Cases 184—145, 


184. Add. Annotation :—Refd. British Petroleum 
Co. v. A.-G. for Ceylon, [1926] A. C. 147. 


136a. Negligent driving by farrier -— Measure of 
damages.|—LIUGHES v. QUENTIN (1838), 8 

173 HB. RR. 681, N. P. 

Annolations :—Apld. Greenbirt v. Smee tet 135 lL. 
16%. Refd. ‘The Mediana (1900), 69 L. J. P. 35. 


139. Add. Annotations :—Consd. Dunster v. Hollis, 


C. & BP. 703 ; 


does the fact that the material of the 
covering was seven years old.—Drys- 
pane: Rep, [1920] 3 W. W. R. §32.— 


182 ff oc. Animal unlawfully 
at large. )}—Owners of such animals have 
no right of action where they are killed 
or injured by falling into an open well. 
—DILLE v. een Wrst LITE AS8UR- 
ANCE ren ee $3 D. L. R. 339 








[1926] 2 W R. 342; 20 Sask. L. R 
545. ee 

132 ind. -—— -—-— —~ a ORR pie 
pitt. proves that his stock strayed on 


to deft.’s premises & there fell into a 
well & was killed, he has established a 
prima farie violation of the Act, & 
where deft.’s only explanation is that 
he erected a protection reasonably 
sufficient to keop animals away from 
the well, but that the animal in question 
somehow or other got into the well, 
he has not rebutted the prma facic 
case, espocially where the circumstances 
justify the inference that the animal 
got through the protection Mats doing 
that which animals are wont to do.— 
PITMAN v. Brown, [1925] 3 D. L. R. 
61; [1925] 2 W. W. R. 36; 19 Sask. 
L. R. 362.—CAN. 


182 fi e. Ignorance of 
owner as to existence of well.J—An 
owner of land on which there is an 
open well contrary to statute cannot 

himself of Hability for damages 
caused thereby by pleading that he 
did not know it was there.—HUDSON 
v. SILZER (Sask.), [1919] 3 W. W. R. 
575; 49 D. L. R. 125.---CAN. 


132 ilia. ——-— J—The digging 
by a municipality of a ‘ditch dangerous 
to animals alongside the travelled 
portion of a highway & the leaving of 

t unprotected, was held to be a minr- 
feasance which rendered the munmnici- 
pality Hable for the loss of a horse 
which plunged into the ditch & was 
killed.--HowrLL v. WILTON RURAL 
MUNICIPALITY No. 472 (1922), 66 
D. L. R. 321; 15 Sask. L. RR. 427; 
[1922] 2 W. W. R. 568.—CAN. 

132 iv. Animal falling in exca- 
vation. }—Deft. & pitf. were neighbours. 
PItf.’scow while running at largo fell into 
an excavation on deft.’s Jand :—JZ/eld : 

ltf. could not recover peti Nae —— 

ITYZEN ¥. SHOKLURK, [1921] 2 W R 
686; 16 Alta. L. R. 482.—CAN. 


182 v. ~The owner or 
occupier of Jand will be liable in dam- 
ages for any loss of stock resulting 
from failuro to guard against access 
to an excavation.--KELLOGG Uv. oe 
(1922), 60 D. L. R. 528; [1922] 3 
W. W. R. 573.—CAN. 

182 vi. Cellar of wnused 
house.]—Deft. owned unfenced land on 
which was an unused open house with 
acellar beneath. P1tf.’s horse, ee 
at large, got into the house, &, while 
there, one of its fect broke through 
the floor above the cellar &, being 
unable to withdraw it, it died :—-Held : 
the animals must take the land as 
hey tind it, & Open Wells Act did not 
apply.—WRUBLESKI *. LOFF, [1923] 

aw. W . R. 764.—CAN. 

-}—Where there is a 
pye-law permitting cattle to run at 
e & such cattle are injured by the 
ete wire of a fence which has fallen 
pe through the rottenness of its 
osts, the owner of the fence is liable 
or the injury to cattle lawfully on the 
highway, & injured thereon. —CHASE 0. 
































A. C. 41. 


COLERIDGE, [1917] 2 W. W. R. 736.— 
CAN. 


z if. On racecourse—I njury to 
racehorse. }] — Appilt.’ 68 racehorse was 
in a babies on resp.’s racecourse by a 
splinter from a stake used to flag off 
a portion of the regular course, which 
had become dangerous owing to heavy 
rain :—Held: resp. having taken 
proper steps to ensure that the course 
was as safe as reasonable care & skill 
could make it, & the risk not being in 
the nature of a “ trap,” no Hability 
attached for the injury.—Wackrow 2 
'TAKAPUNA JOCKEY CLUB, [1928] N. 

L. RR. 249.—N.Z. 


187 xiii. — Negligence of 
owner.}-An action will not Hie for 
damages for the loss of cattlc killed by 
& train when the cattle were on the 
railway line through the negligence 
of pltf.—NiELSON v. GRAND TRUNK 
PAcIFIC Ry. Co. (1920), 61 D. L. R. 
141.—CAN. 


ki. Grain left accessible to stock— 
Injury from eating—Gravn escaping from 
granary.J—Where animals straying 
upon the premises were injured by 
consuming grain which had escaped 
from a granary through no fault of 
the grower :—Held: .deft. was not 
liable under Open Wells Act, R. S. S. 
(c 124), 8. 3.—HI.u v. MALLACH, {1918] 

1 W. W. RR. 10; 10 Sask. L. R. 419; 
37 Dd. lL. Rr. 709,—CAN. 


k fi. Animal lawfully at 
igh Ae }-Where the non-observance by 
ae AS of Jand of Open Wells 

S., 1909 (c. 124), 5. 3, 
eae in injury to animals law fully 
at large which have strayed upon his 
land, be is liable in damages to their 
owner -—~WATSON v. GUILLAUME, (1 91 he 
2 W. W. R. 1047; 11 Sask. L. R. 3 
42 D. L. BR. 380.—CAN. 


k iii. —-— Granar}/ reason - 
ably fit for grain.}—Held: defts. were 
not Hable for damages for injury to 
Itfs.’ horses. while lawfully running at 
arge, caused by eating wheat which 
had run from a granary on defts.’ 
promises, in view of the jury’s finding 
that the granary was reasonably fit 
for storing the wheat as against 
animals running at large.—-GLENN & 
BABB v. Sy area [1928] 2 D. L. R. 
319; [1928] 8. C. R. 208.—CAN. 


k iv. Animal trespassing.) 
—lIf grain be left in such an unguarded 
condition as to permit of horses being 
attracted by it & eating it to their 
injury, the owner of the grain will be 
lhable for the resulting damage, even 
though the horses are trespassers.— 
A ie v. RANDALL, GEE & MITCHELL, 

Lrp., [1918] 3 W. W. R. 331.—CAN. 


























kv. -l—A person 
who allows threshed grain to be acces- 
sible to stock, is liable in damages for 
the death of an animal resulting there- 
from, even though the animal was 
uplawfully at large, unless the owner 
of the mal when turning it at la 
knew that such grain was accessib 5 
He stock._—HaWwoRTH v. WEBB (1922), 

5D. L. R. 174; 16 Sask. L. R. 275; 
How 4 1 W W.'R. 1070.—CAN. 


— ig alleged 
that” ‘det. while engaged in ree 
left out in his unfenced ploughed field 
an unprotected waggon box which 
contained wheat & that pitf.’s horse 
while lawfully running at large gonged 
itself with the wheat & died :-—H 


omer env wotin 





{1918] 2 K. B. 
Perpetual Investment Bldg. Soc., 
A. C. 74; Mersey Docks & Harbour Board v. 
Procter, [1923] 


ENGLISH AND Empire Dicest SUPPLEMENT. 


795. Mentd. Fairman uv. 
[1923] 


A. C. 253. 


y, 145. Add. Annotation :—As to (1) Refd. British & 
Foreign Marine Insce. v. Gaunt, [1921] 2 


coe was not Hable. Phd oles ery v. 
ZIMMERMAN (1922), 66 D. L. R. 350; 
[19221 2 W. W. R. 640. —CAN. 


k vii. .J—The result 
of an action under Open Wells Act, 
R. 8. 8., 1920 (c. 169), does not depend 
upon whether or not the animals 
injured were unlawfully at Jarge under 
Stray Animals Act, R. S. S. 1920 
(c. 124).—WENTZALL ¥. PERKS [1924] 

















3 W. W. R. 876.-—CAN. 
k viii. Grain mixed urith 
porsonous substance.}—-No liability 


attaches to a railway co. for damages 
for the loss of cattle which die from 
eating grain which has hecome mixed 
with lead ore, where the grain was 
dropped upon the ground among the 
particles of lead ore by a customer of 
the railway co. while unloading grain 
from the company’s cars.— DAWSON ¥ 
PARADISH MINE & CANADIAN PACIFIC 
oon Co., [1919] 1 W. W. RR. 499.— 


k ix. -}- The 

imposed by Open Wells, etec., Act, 
RK. S. S., 1920 (ce. 160), 6. 4, is an 
absolute one, & where another’s animals 
have been injured as the result of 
threshed grain boing accessible to them, 
the fact that. the granary in question 
was reasonably fit’ for the storage of 
grain as against animals running at 
larre igs no defence.—-SCHOFIELD  v. 
GLENN & BABB, [1927] 3 D. L. Rh. 188; 
11927] 2 W. W. R. 183; 21 Sask. L. R. 
494.—CAN. 


ni. —— Running into animal using 
highway.Jj—Deft., whde driving his 
automobile at ‘dusk at| twenty-five 
miles an hour with his lights on, ran 
into pltf.’s cow which he had not seen 
until very close to it. He was held 
hable in damages.—JOmNsON v. GIFFEN 
(1921), 62 D. L. R. 635; [1921] 3 
W. W. QR. 596.—CAN. 


wi. Liability of boatowner for 
act of repairer.J—A boatowner em- 
ployed a joiner to repair his boats. 
The paint scrapings were left lying on 
the ground, & poisoned a cow that wus 
grazing on the pasture :—Held: it was 
the boatowner’s duty to see that the 
paint scrapings were removed, & he 
was liable in damages for the cow’s 
death.—-STEWART v. ADAMs, see 
S.C. 129; 57 Sc. L. R. 83.—SCO 


w ii. Animals lawfully at foes 
Whether poison hidden trap.|}—Poison 
which deft. had put in bags on his 
unfenced land & carofully covered with 
manure, & which, without his know- 
ledge, became exposed & caused the 
death of pltf.’s cattle lawfully at large, 
which entered on the land :—Held : 
oe to constitute a hidden trap.— 

WINMILL & THOMAS v. COLLINS (Sask.), 
[1927] 3 W. W. BR. 325: revsd., [1928] 
2D. RR. 3533; 1 W. W. RR. 703: Qu 
S. L. R. 422.—CAN. 


141 i. Wrong quantity in poisonous 
dip—Animals poisoned.J—Pltf. alleged 
that. the death of his sheep was due 
to the presence of an excess of arsenic 
in powder manufactured & sold by 
defts. which he had added, together 
with more than the quantity of water 
specified in defts.’ printed instructions, 
to a solution through which the sheep 
had already been passed without 
injury Fed : pitt. had not proved 
that the death of the sheep was due 
to an excess of arsenic in the powder.— 
COOPER v. VISSER, [1920] App. D. 111. 


. AF. 


obligation 











145a. Animal killed—Meaning of ‘‘ external & 


146. 


151. 


visible injury.’’]|—A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
co. under the policy. The insured’s horse, 
drawing a loaded van, got out of the driver’s 
control, bolted, & fell into a ditch with the 
van on top of it, & died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
& no certificate of a veterinary surgeon was 
obtained :—Held: (1) it was not necessary 
that there should have been any mark 
visible on the skin of the horse, & the injury 
was external & visible; & (2) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition.— 
BuURRIDGE & SON v. HAINES (F. H.) & SONS, 
Lrp. (1918), 87 L. J. K. B. 641; 118 L. T. 
681; 62 Sol. Jo. 521, D. C. 


Add. Annotation :—-Generally, Mentd. Fire- 
men’s Fund Insce. v. Western Australian 
Insce. & Atlantic Insce. (1927), 138 L. T. 108, 
After this case add ‘‘ See, also, CoNSTITU- 
TIONAL LAW, Vol. XI., p. 588; CoPyHOLDs, 
Vol. XITI., pp. 21 et seq. 


156a. 


156b. 


Vol. I1.—Animals. Cases 145a—174a. 





]}—MANTON  v. 
258a, post. 


J—(1) For injury caused by horses 
or cattle to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended in a public street is primd 
facie evidence of negligence on the part of 
the owner.—GAYLER & PopE, LYD. v. 
Davies (B.) & Son, Lrp., [1924] 2 K. B. 75; 
93 L. J. K. B. 702; 131 L. T. 507; 407. L. R. 
591; 68 Sol. Jo. 685. 


BROOKLEBANE, No. 





159. Add. Citation :—62 Sol. Jo. 161. 


Add. Annotation :—As to (1) Refd. Richards 
v. Davies, [1921] 1 Ch. 90. 


162. After this case add ‘‘ See, now, Dogs Act, 


1906 (c. 32), 8. 1 (1) (3). 


163a. Cat killing pigeons.|—JIn the case of a cat 


attacking pigeons it is necessary to prove 
scienter before the owner of the cat can be 
made responsible in law.—BUCKLE v. HOLMES, 
[1926] 2 K. B. 125; 95 L. J. IK. B. 547; 184 
L. T. 748; 90 J. P. 109; 42 T. L. R. 369; 
70 Sol. Jo. 464, CO. A. 


166. Add. Annotation :—Consd. Hines v. Tousley 


(1928), 95 L. J. K. B. 778. 


167. Add. Annotation :-—Consd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212. 


168. Add. Annolation :—Retd. Performing Right 


Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 











154, 


PART III. SECT. 1, SUB-SECT. 1.—G. 


6 i. J—A clalmant has a 
right of action to compel council & 
valuer to comply with the Acts as far 
us may be necessary to give effect to a 
valid claim for compensation: but he 
has no right of action in the nature of 
appeal against the determination of 
the council or the valuation of the 
valuer.—HOGLE v. ERNESTTOWN TOWN- 
sHip (1918), 41 0. L. R. 394; 13 
O. W.N. 347; 41 D. L. R. 123.—CAN. 

C fi. Mandamus.)—T he 
direction to the municipal council to 
award compensation under the Act of 
191418 mandatory ; & they may by man- 
damus be required to oboy the statute. 
—NOBLE v. ESQUESING TOWNSHIP 
(1918), 41 O. L. R. 400: 13 O. W. N. 
339; 41 D. L. R. 99.—CAN. 


© iii. J—If a town- 
ship council fail to perform the duties 
imposed upon it by s. 18 of the Act 
of 1914, a mandamus may be granted 
to compel the council to make the 
inquiry directed by the sect. & award 
compensation.—_ _Hupson & HaRpy 
v. BIDDULPH TOWNSHIP (1920), 46 
QO. lL. R. 216.—CAN. 


_ sf. Wanton killing of un- 
licensed dog.Jj—Notwithstanding the 
pe of ge B. nae 3, one is liable in 
amages for caus eath or injury 
to an unlicensed dog in a _sheep- 
rotection district, if the injury is 
cted wantonly. — WILGRESS  v. 
Rrtcuin, [1920] 2 W. W. R. 421; 52 
D. L. R. 643.—CAN. 


PART III. SECT. 1, SUB-SECT. 2. 


sg. Stray Animals Act, 1920 (¢c. 124)}— 
Meaning of animal—Turkey.}—Since 
turkeys are not included under the 
words ‘‘ animal”? or ‘ animals’ in 


abov Act an owner of a turkey, who 


























Add. Citation :—17 C. B. N. S. 251, n. 


Add. Annotations :—Refd. Read v. Edwards 
(1864), 17 C. B. N. S. 245; Gayler & Pope 
v. Davies (1924), 93 L. J. K. B. 702. 


174a. 
379 ; 


enters upon another’s land to got the 
turkey after it has strayed thereon 
comunits a trespass.—SORLIE v. MCKEXZ, 
{1927} 1 D. L. R. 2493; [1927) 1 


PART III. SECT. 2, SUB-SECT. 1.—A. 


154 ix. ———.]—-The owner of an 
animal in which by law the rule of 
property can exist is bound to take 
care that it does not stray into the 
land of his neighbour, & he is liable for 
any trespass it may commit, & for the 
ordinary consequonces of that trespass. 
Whether or not the escape of the animal 
is due to the owner’s negligence is 
immaterial.— WHALLEY _ 0. ANDER- 
QRAND [1919] 1 W. W. R. 87; 44 
D. L. R. 319.—CAN. 


154 x. T'o remove catitle—Under 
Domestic Animals Act, R. S. A., 1922 
(c. 67), 8. 64.]—If lands of A. adjoin 
lands of B. without a fonce between 
them, & the lands are within an extra- 
municipal arew which has not been 
closed under s. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& if A.’s cattle stray on to B.’s lands & 
B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 
though this does not effect a permancnt 
removal.—R. (GAGAN) »v. HILLMER, 
{1923] 3 W. W. R. 660.—CAN. 

176 iii. .]—Where a 
fence erected by one of two adjoining 
owners bccomes by agreement, express 
or implied, the Hine fence & the other 
adjoining owner fences three sides of 
his land & joins on to the line fence, he 
must pay a just proportion of the then 
value thereof & thereafter bear an 
equal share of the costs of maintenance 


127 














-|—ANoNn. (1470), Y. B. 10 


Edw. 4, fo. 7, pl. 19. 


Annotations :-—Reld. Right v. Barnard (1674), Freom. K. B. 
Ricketts v. Hast & West India Docks, etc., Ry. 
(1852), 12 C. B. 160. 


& repair, but it also vests in him all the 
rights of an owner in respect of the 
line fence. He is entitled to strengthen 
& repair it by adding ‘strands of wire 
to prevent his cattle getting upon the 
land of his neighbour, & the latter has 
no right to remove the strands. If he 
does so, & the cattle get upon his land 
by lus act, he cannot claim against the 
adjoining owner for resulting damages. 
——-ARMSTRONG ¥. THOMPSON, [1923] 3 
D. L. R. 74; 2 W. W. R. 609.—CAN. 


hi. .J—A horse belonging 
to appl. was being grazed in a field 
which adjoined resp.’s farm, upon 
which he kept cattle, including a bull. 
The cattle were continually breaking 
through the dividing fence, & on one 
occasion the bull gored the horse. 
The fence between the propertics was 
not a sufficient fence within Foncing 
Act, 1908 :—Held: there was no 
evidonce of negligence by resp. towards 
applt. & without proof of scienter 
damages were not recoverable.— 
EDWARDS v. RAWLINS, [1924] N. Z. 
L. R. 333.—N.Z. 


li. --—Where there exists a 
valid bye-law permitting animals to 
run at large in a municipality, an owner 
cannot bo held to be guilty of negh- 
gence in allowing his animals so to run. 
—KooH v. GRAND TRUNK PACIFIC 
BRANCH Lings Co., [1917] 1 W W. Kh. 











1120; 10 Sask. L. R. 35.—CAN. 
lii. ——~.}+~-Dainage cuused by a 
bull running at large contrary to 


Entire Animals Ordinunce, s. 4, is 
recoverable though the PIODSESY, dam- 
aged is not surrounded by a lawful 
fence.—MCLEAN v. BRETT, [1919] 3 
wae R. 621; 49 D. L. R. 162.— 


1 iti. J—The owner of cattle 
rightfully runuing at large is not liable 





Cases 180—195. 


180. 


181. 


183. 


187. 


1 94. 


195. 


Add. Annotations :—As to (1) Consd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. <As to 
(2) Refd. Manton v. Brocklebank, [1923] 
2 k. B. 212. 


After this case add ‘‘ See, also, BOUNDARIES, 
Vol. VII1., pp. 281, 282.” 


Add. Annotations: —  Consd. Manton ov. 
Brocklebank, [1923] 2 K. B. 212; Gayler 
& Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Theyer v. Purnell, [1918] 2 I. B. 333. 

Add. Annotations :—Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. Mentd. Gayler & 
Pope v. Davies, [1924] 2 K. B. 75. 

Add. Annotation :—Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 


Add. Annotations :—Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212; Hines v. Tousley 
(1926), 95 lu. JI K. B. 773. Refd. Mansel v. 
Webb (1918), 88 L. J. K. B. 323; Musgrove 
a. Pandelis, [1919] 2 K. B. 43; A.-G. v. Cory, 
Kennard v. Cory, [1921] 1 A. C. 521; Rain- 
ham Chemical Works v. Belvedere Fish 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


McAlpine, [1923] 1 Ch. 167; Edwards v. 
Birmingham Navigations, [1924] 1 K. B. 
341; Gayler & Pope v. Davies, [1924] 2 
K. B. 75; Glanville v. Sutton (1927), 44 
T. L. R. 98; St. Anne’s Well Brewery Co. v. 
Roberts (1928), 140 L. T. 1; Pontardawe 
R. C. v. Moore-Gwyn, [1929] 1 Ch. 656. 
Mentd. De Silva v. Korossa (Ceylon) 
Rubber Co. (1919), 88 L. J. P. C. 54; Quebec 
Ry. Light, Heat & Power Co. v. Vandry, 
[1920] A. C. 662; Boynton v. Ancholme 
Drainage & Navigation Comrs., [1921] 2 
K. B. 213; Jefferson v. Derbyshire Farmers, 
{1921] 2 K. B. 281; Postmaster-General 
v. Liverpool Corpn. (1922), 92 L. J. K. B. 
382; Phillips v. Britannia Hygienic Laundry 
Co., [1928] 1 K. 13. 589; Cockburn v. Smith, 
[1924] 2 K. B. 119; Performing Right Soc. 
v. Ciry] Theatrical Syndicate, [1924] 1 Kx. B. 
1; Booth v. Thomas (1925), 42 T. L. R. 114 ; 
Ilford U. D. C. v. Beal, £1925] 1 K. B. 671 ; 
Noble v. Harrison, [1926] 2 K. B. 332 ; Smith 
v. G. W. Ry. (1926), 185 L. T. 1125; G. W. Ry. 


Guano Co., [1921] 2 A. C. 465; 


for damage to crops done by them on 
unfenced land.—McKay v. Loucks, 


{1920} 2 W. W. R. 1007; 53 D. L. R. 
394.—CAN. ° 
liv. .}—Animals are not running 





at large when in charge of a herdsmau. 
—R. v. PETERSON, (1920) 1 W. W. KR. 
506; 61D. L. R. 104; 32 Can. Crim. 
Cas. 218.—CAN. 


lv. ——.]—CLEAKY v. Hitr, [1921] 
3 W. W. Rh. 130.—CAN. 


1 vi. J—TVl1tf. & deft. owned ad- 
joining farms, & the line between the 
farms was unfenced. Deft. turned his 
cattle loose & they went on to plitf.’s 
land & ate up his grain which was, to 
deft.’8 knowledge, lying in stocks 
thereon :—Held: deft. was liable in 
damapres.— DOBROLOWSKI 0. DANYLUK, 
[1921] 2 W. W. lt. 729.~—-CAN. 


lvii. ——.J-——A bull, which has 
broken through from its owner’s 
enclosed land on to adjoining enclosed 
land of another person & 18 without 
a herder, is running at large within 
Struy Animals Act.—R. v. Brapy, 
(1921) 3 W. W. R. 396.—-CAN. 


1 viii. ~J—Under Animals Act, 
R. & J3. C., 1924 (ce, 11), 8. 11, the 
owner of an animal unlawfully at large 
is liable for personal injurics cominitted 
by it when running at large, as well 
as for injury to ith Le aan 
v. SCHNEIDER, [1927] 1 D. L. R. 1006; 








[1927] 2 W. W. R. 257; 38 B.C. R. 
83.—CAN. 
ni. .}/~—Where & municipal 








bye-luw is passed pursuant to Stray 
Animals Act, R. S. 8. 1920 (c. 124), to 
prohibit the ee of horses to 
run at largo, the duty imposed thereby 
is one towards the proprietors of 
cultivated Jand as defined in s, 2 (14) 
of the Act, & not towards the public 
at Jarge.—OSADCHUK wv. RUSSNIAK 
(1922), 63 D. L. R. 323; 15 Sask. L. R. 
286; [1922] 1 W. W. Qt. 829.—CAN. 


n ii, —— -/-A municipality 
passed a bye-law providing that all 
animals should be allowed to run at 
large in the municipality with certain 
exceptions & except between certain 
dates. Another bye-law prescribed 
what should constitute a lawful fence. 
Nothing was said as to what should be 
the effect of a lawful fence, & no bye- 
law was passed for the purposes of 
Municipal Act, Man., 5s. 602 (d):— 
Held: the effect of tho first-mentioned 
byo-law was to permit cattle, other 
than thoso excepted in it, to run at 
large between certain dates, & in this 
it ousted tho common law liability of 
the owner of the cattle for damages 





Hoare v. 


caused by them when so running at 
large, & such damages were not re- 
coverable even if the land where the 
damage was done was surrounded by 
a lawful fence. 

(2) The bye-law also provided that 
nothing therein contained should pre- 
vent the owner of any lands trespassed 
upon or of any prone destroyed 
from waiving rights created by that 
bye-law & bringing his action 
competent ct. in consequence of any 
trespass :—Held: that provision gave 
no right of action takon away by the 
other bye-law provision.—JUKKS v. 
MISKELLY, [1923] 2 D. L. R. 561: 33 


any 





Man. L. RR. 67; [1923] 1 W. W. RR. 
1057.—CAN. 
194 i. Remoteness of damage. }— 


Damages for personal injuries suifered 
by the rider of a horse from a kick by 
a® neighbour’s trespassing horse are 
not too remote where the trespassing 
horse’s owner knows that the neigh- 
bour yoy nenty rides on horsebach, & 
where it is customary in the country to 
ride horses when bringin 
or cattle.—-WHALLEY ®. 
[1919] 1 W. W. R. 87; 
319.—CAN. 


194 ii. -~——,J—-Where a heifer 
was thoroughbred & registered & its 
owner intended to breed it to a certain 
thoroughbred registered bull,the owner 
of the heifer was given damages for the 
difference in value between the calf 
anticipated as the result of such breed- 
ing & the calf that was born as the 
result. of a bull’s trespass. Damage by 
reason of the possible influence upon 
the strain of subsoquent offspring was 
held too remote & uncertain to bo con- 
sidcred.—MCLEAN v. BRETT, [1919] 
pan W. RR. 521; 49 D. L. R. 162.— 


194 iii, -l—Deft.’s tres- 
passing “scrub” bull served pitf.’s 
young purebred heifer :—Held: pltf. 
was entitled to damages for the de- 
creased value of the heifer caused by 
her growth being stunted & shape being 
affected by being bred at an carly age, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
the hceifor was liable to ‘‘ throw back ” 
to the first bull in future breeding.— 
COUSINS v. GREAVES, [1920] 3 W. W. KR. 
702; 64 D. L. R. 650.—CAN. 


194 iv. -J—Deft. negli- 
gently allowed his mare to escape & 
trespass in another’s field where sho 
kicked & injured a farm hoy while 
bhe was beme ejected :—-F/eld: the 
injury was not too remote.— HARRISON 


home horses 
ANDERGRAND, 
4i DL. hk. 

















v. S.S. Mostyn, The Mostyn, [1928] A. C. 57. 


ySSHETHONG (1917), 51 1. L. LT. 388.— 


195 iii. .}—The owner of a 
bul] at large contrary to law must be 
held to have known that he would 
naturally seek to cover any heifer. or 
cow which he can reach, & his covering 
the heifer of auother owner on that 
owner’s property & against his will is 
a trespass for which the owner of the 
bull liable-—McLHAN v. BRETT, 
[1919] 3 W. W. R. 521; 49 D. L. XR. 
162.—CAN. 


195 iv. .J—Deft.’s cattle 
trespassed on pltf.’s land which was 
not enclosed by a lawful fence. P]tt.’s 
son ov horseback was chasing the 
cattle out when pltf. proceeded on foot 
to drive a steer through ao gateway * 
was charged by the steer & injured. 
Deft. had no knowledge that the stcer 
was of a vicious nature or liable to 
attuck persons :—Held: piltf. could 
not recover damages, as the injury was 
not an ordinary consequence of the 
trespass; the damages claimed were too 
remote, & the proximate cause of the 
injury was pltf.’s aclion in approaching 
the animal on foot which he should 
not have done.—HATION v. MORTON, 
[1921] 2 W. W. QR. 803.—CAN. 


197 ia. A sheep 
owner cannot join the owners of 
trespassing dogs as defts. in one action 
for damages for the loss of his shcep.— 
































McDrERMoTr v. Hupson (1920), 16 
Tas. L. R. 21.—AUS. 
197 iv. .}—Where 


damage is done by animals belonging 
to several owners the fact that the 
injured party cannot specify the 
amount of damage done by the animals 
of each owner docs not disentitle him 
to substantial damuages.—PIXxXLEY v. 
BEDFORD, [1918] 2 W. W. R, 1055; 11 
a L. e 345; 42 D. L. R. 560.— 


197 v. .J—The owners 
of different animals were held liable as 
joint tortfeasors for destruction of 
grain.—ALTHOUSE v. BESANA, ee 
Ae W. R. 725; 49D. L. ih. 
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200 ia. .-Where by  deft.’s 
negligence his four-horse team ran 
away & pltf. ran out to stop them & 
received injuries :—Held: pltf. could 
not recover damages: as he faved to 
show that any person was in danger 
when he tried to stop the horses.— 
MCDONALD v. BuRR, (1919) 3 W. W. RK. 
825.—CAN. 














201. 


202. 
208. 


204. 


205. 


206a. 


208. 


214. 


216. 


218. 


206 x. 


Add. Annolation: — Consd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539. 

Add. Annotation :—Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 539. 
Add. Annotations :—Consd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. Refd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Phillips 
v. Britannia Hygienic Laundry Co., [1923} 
1 K. B. 539. 

Add. Annotations :—As to (1) Consd. Gayler 
& Pope v. Davies, [1924] 2 K. B. 75. Reld. 
Manton v. Brocklebank, [1923] 2 K. B. 212. 
Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 


-}-—GayLrerR & Popr, Lrp. v. 
DAVIES (B.) & Son, Lrp., No. 156b, ave. 


Add. Annotations :—Consd. Glasgow Corpn. 
v. Taylor, [1922] 1 A. C. 44. Refd. Hardy 
v OC. L. Ry., [1920] 3 kK. B. 459; Weld- 
Blundell v. Stephens, [1920] A. C. 956. 

Add. Annotations :—Consd. Paul v. G. E. Ry. 
(1920), 36 T. L. R. 344; Hargrove v. Burn 
(1929), 46 TT. L. R. 59. Apprvd. Cooper w. 
Swadling (1929), 46 T. L. R. 738. Refd. 
Ellerman Lines v. Grayson, [1919] 2 K. B. 
514: Saies v. Bristol Petroleum Co. v. 
G. W. Ry. (1920), 90 L. J. K. B. 1289; 
Admiralty Comrs. v. S.S. Volute, [1922] 
1A. C. 129; Anglo-Newfoundland Develop- 
ment Co. v. Pacific Steam Navigation Co., 
[1924] A. C. 406; The Vectis, [1929] P. 204. 
Sate The Manorbier Castle (1922), 129 
Add. Annolalions :—Refd. Manton v. Brockle- 
bank, [1925] 2 K. B. 212; Phillips v. 
Britannia Hygienic Laundry UCo., [1923] 
1 K. B. 589; Gayler & Pope v- Davies, 
[1924] 2 K. B. 75. 

Add. Arnotations : — Consd. 
Brocklebank, 








Manton  v. 
{1923] 2 K. B. 212; Buckle 








Mechanecal pre- 


220. 
222. 
226. 
234. 
235. 
238. 


239. 


at plitf.’s horses & barked causing the 
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v. Holmes, [1926] 2 K. B. 125.  Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 
Add. Annotation :—Refd. Gayler & Pope vt. 
Davies, [1924] 2 K. B. 75. 

Add. Annotation :—As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 

Add. Annotation :—-As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 k. B. 212. 


Add. Annotation :—Refd. Guyler & Pope v. 
Davies, [1924] 2 K. B. 75. 
Add. Annotaiion :—As to (1) Refd. Manton 


v. Brocklebank, [1923] 2 K. B. 212. 
Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1923] 1 K. LB. 406. 


Add. Annotations: — Consd. Manton  v. 
Brocklebank, [1923] 2 K. B. 212; Hines 
v. Tousley (1926), 95 L. J. K. B. 773. Refd. 
Mansel v. Webb (1918), 88 L. J. K. B. 323; 
Musgrove v. Pandelis, [1919] 2 K. B. 43; 
A.-G. v. Cory, Kennard v. Cory, [1921]} 1 
A. ©. 521; Rainham Chemical Works v. 
Belvedere Fish Guano Co., [1921] 2 A. C. 
465 5 Lloare v. McAlpine, [1923] 1 Ch. 167; 
Cockburn v. Smith, [1924] 2 Kk. B. 119; 
Edwards v. Birmingham Navigations, [1924] 
1 K. 13. 3413; Gayler & Popo v. Davies, 
[1024] 2 kK. B. 75; Booth v. Thomas (1925), 
42°T. 1. R. 1143 Noble v. Harrison, [1926] 2 
k. B. 332; Smith v. G. W. Ry. (1926), 
135 L. T. 112; Glanville v Sutton (1927), 44 
T. L. R. 98; St. Anne’s Well Brewery Co. 
». Roberts (1928), 140 L. T. 1: Pontardawe 
R. C. vo. Moore-Gwyn, [1929] 1 Ch. 656. 
Mentd. De Silva v. Korossa (Ceylon) Rubber 
Co. (1919), 88 L. J. P. C. 543; Quebec Ry. 
Light, Heat & Power Co. v. Vandry, [1920] 
A. C. 662; Boynton v. Ancholme Drainage 
& Navigation Comrs., [1921] 2 K. B. 213; 
Jefferson v. Derbyshire Farmers, [1921] 2 
KX. B. 281 ; Postmaster-General v. ] iverpool 
Corpn. (1922), 92 L. J. K. B. 5825; Phillips 





sl. TTorses — Collision  unth 


cautions for control of horse.\-——TUCKER 
gpa SSN EN: [1918] V. L. R. 56.— 








wi. -}—It is neghgence for 
& mau mounted on a bicycle to drive 
loose horses at 6.15 am. along the 
streets of a populated district, urging 
them round corners at a fast trot.— 
ARKETT v. 


B Harnprk & THOMPSON, 
LTb., 


[1924] N. Z. L. R. 228.—N.Z, 


y i. Restive horse — Negligence.}] — 
Pitf. was driving a motor car when he 
was held up by the traffic police. 
Deft.’s driver pulled up his horse & 
cart between the car & the footpath, 
& the horse became restive & backed 
into tho motor car, occasioning damage 
to it. The horse had not previously 
been known to be restive, & was usually 
quict, & the driver was unable to say 
what bad frightened the horse. The 
driver was not in any way negligent 
in the manner in which he looked 
after the horse :—Held: there was no 
evidence of negligence on the part of 
the driver of the horse or of deft.-—— 
SARTORI v. REYNOLDA, LTp. (1927), 
29 W. A. L. R. 32.—AUS. 

215 iii. Liability of dog owner.) 
—Deft.’s dog, to his knowledge, had for 
long had a habit of running after & 
barking at horses & carriages travelling 
upon highways :—Held: deft. was 
liable in damages for injury caused by 
the running away of horses frightened. 
by the dog so acting.—BIRDSALL v. 
MERRIT® (1917), 38 O. L. R. 587; 35 
D. L. R. 260.—CAN. 

215 iv. Scienter.J-—Deft.'s 
dog jumped from an automobile & ran 











horses to jump sideways, the pole strap 
to break, & tho team to run awuy, 
causing Joss & bodily injurics. The ct. 
found that the dog had, to deft.’s 
knowledge, the mischievous propensity 
of doing such acts, & deft. wus held 
Hable in dumages.—sSpPir v. Hoason, 
[1919] 3 W. W. LR. 210.—CAN. 


225 = iii. ~.-—P1tf.’s motor 
car collided with a dark brown heifer 
belonging to deft. which had strayed 
from doft.’s unfenced land & cume 
suddenly out on to the highway from 
the land of an adjoining owucr; the 
cat was overturned & pltf. sustained 
injury. There was no negligence un the 
driving or management of tho car :— 
lield: deft. was not Hable to pitf.— 
PALL v. WIGHTMAN, [1926] N. 92.—IR,. 


226 i. Shecp—Defective fence— 
Natural propensuy.J—A motor cyclist 
was injured by a collsion in daylight 
with a sheep upon a public road. 
Pursuer averred that defender was 
nogligent in knowingly failing to keep 
his fences in such repair as would 

revent his shccp from straying ou to 
he road, &, in any event, in allowing 
his sheep tu graze upon the road :— 
Held: the accident was not the natural 
& probable result of the neghgcnce 
allered.—FRAZER v. PATE, [1923] 8. C. 
748; 60 Sc. L. R. 470.—SCOT. 


sk. Animals running “ al large ’— 
Doy—Biting pedesirian.|—The owner 
is liable in damages only if he knew 
that the dog was viciously disposed.— 
BOWEN v. LIGHTFOOT, [1920] 2 W. W. 
RN. 153: 32 D. lu R. 305; 30 Man. 
L. HR. 337.—CAN. 


Tan 











molor car.j—The owner Is primd facre 
liable only for such damages as a horse 
is hkely to cominit if alowed to stray. 
The doctrine of scienter apphes, & the 
cuse 18 im the same class as that of a 
horse biting or kiching @ person on the 
highway —OsKADCHUK v. RUSSNIAK 
(1922), 63D. L. 323 5 35 Sask. L. KR. 
286; [1922) 1 W. W. BR. 829.—CAN. 


PART III. SECT. 2, SUB-SECT. 1.—D. 

sm. Penson awe unfenced garden— 
Cow escaping from railway yard.j—TYhe 
auumal knocked dowu & injured pltf, 
but was not vicious, but nervous & 
excitable :—Ileld : ALf.’s, uction to 
recover dumages for her injuries failed. 
—STREET v. CRALG (1920), 48 O. L. 
324; 56 D. L. Rt. 105.—CAN. 


PART II. SECT. 2, SUB-SECT. 2.—A. 


sn. Husky.j—An animal which is the 
result. of a cross between a dor & a 
wolf must be considered as essontially 
a wild animal, & a person in charge 
thereof will be responsible for injury 
done by it to a human being.—TEMPLE 
vo. ELVERY (Sask.), [1926] 3 W. W. R. 
652.—CAN., 


sp. Steer.}—Tho rulo that an owner 
of ap animal of an ordinarily quiet 
nature is Hable for the vicious acts 
thereof only if he knew that the animal 
was accustomed or likely to commit 
such acts, applics to an action for 
damages for personal injuries caused 
by ab attack by a steer.——ROSENTHAL 
». Hess (Sask.), 11927) 1D. Th. R. 493 5 
[1927] 1 W. W. RR. 15.—CAN. 


Cases 239—301la. 


243. 


v. Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539; Performing Right Soc. v. Ciryl 
Theatrical "Syndicate, (1924) 1 K. B. 1; 
Ilford U. D. C. v. Beal, [1925] 1 K. B. 671; 
G. W. Ry. v.88. Mostyn, The Mostyn, (1928) 
A. O. 67, 

Add. Annotations :—Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212; Buckle v. Holmes 
(1925), 95 L. J. K. B. 158. 


246a. Bull attacking cow-——Bull in auction yard.] 


—In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in charge of deft.’s servants, 
but otherwise unsecured :—Held: there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
were proved, it would be no answer for deft. 
to set up absence of scienter.—HINCKES v. 
ITARRIS (1921), 65 Sol. Jo. 781. 


258a. Mare attacking horse—Strange mare turned 


into field with horse.]—'I'respass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft. put a mare into a field in which there 
was a horse belonging to pltf. without 
notifying plif. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses runuing loose to injure one another 
in sport or quarrel was common knowledge : 
—Held: (1) the mare was not within the 
class of dangerous animals which the owner 
must keep at his peril according to the rule 
in Ileicher v. Rylands (see No. 195)3 (2) 
deft. was entitled to assume that the mare, 
being mansuecia@ natura, was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the mare in the fleld, or 
to have a person on the watch or in charge 
of her, & on the whole deft. was not liable 
either for breach of an absolute duty or for 
negligence.—MANTON v. BROCKLEBANE, [1923] 
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L. T. 135; 839 T. L. R. 344; 67 Sol. Jo. 
455, ©. A. 


Annotations : -— Ag to “ Apld. Buckle v. Bolas {1926} 2 


K. B. 


75; 
260. 


261. 


264. 


267. 


270a. 


274. 


274a. 


275. 


2717. 


125. Refd. Gayler & Pope v. eater pone) 2K. B. 


Glanville v. Sutton pls 44QT.L.4R 
158 : 155 E. R. 724. 


Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 


Add. Annotations :—As to (1) Expld. Addie 
(Collievies) v. Dumbreck, [1929] A. C. 358. 
Refd. Hardy v. C. L. Ry., [1920] 3 K. B. 459. 
As to (2) Consd. Coleshill v. Manchester 
Corpn., [1928] 1 K. B. 776. Refd. Fairman 
v. Perpetual Investment Bldg. Soc., [1923] 
A. C. 74; Manton v. Brocklebank, [1923] 
1 K. B. 406. Generally, Mentd. Oldham Uv. 
Sheffield Corpn. (1927), 136 L. T. 681. 


Add. Annotations :—As to (1) Refd. National 
Provincial & Union Bank of England v. 
Charnley, [1924] 1K. B. 431. As éo (2) Refd. 
Baker v. James, [1921] 2 K. B. 674; Letang 
v. Ottawa Electric Ry., [1926] A. C. 125. 


Add. Annotation :—Mentd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. 


Mare kicking horse.|] — MANTON v. 
BROCKLEBANK, No. 258a, ante. 


Add. Annotations :—Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v. 
Holmes (1925), 95 L. J. K. B. 158. Consd. 
Hines v. Tousley (1926), 95 L. J. K. B. 773. 


——.|—The owner of a dog, which was 
a well-behaved dog, & against whose character 
nothing was known :—Held: not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employce, who had been injured by an 
accident caused by the dog.—HINzEs v. 
TousLEY (1926), 95 L. J. K. B. 7733; 185 
L. T. 296; 70 Sol. Jo. 732; 19 B. W. C. C. 
216, C. A, 


Add. Annotations :—Consd. Manton v. Brock- 
lebank, [1923] 2 K.B.212; Buckle v. Holmes, 
[1926] 2 K. B. 125. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 


Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 








301a. Dog biting cattle—Furious disposition— 


Previous biting of cattle.|—Held: no evi- 


benefit of the doctrine of the prima 
Jarre harmlessness of domestic animals 
as frequonters of the highway, & the 


2 K. B. 212; 92 L. J. K. B. 624; 129 
PART III. SECT. 2, SUB-SECT. 2.- he neglects reasonable precautions to 
B. (a). prevent such tendencies causing 
; dumage. 
Duty to keep under control.J—Ift an passing deft.'s ices saa aoe 


owner of a dangerous anima! knows it. 
to bo dangerous & neglects to keep it 
safe, he is liable in damages for injuries 
or douth caused PS it. ea ae rae v, 
GIELINSKY, [1921] 2 W. W. R. 135; 
14 Sask. L. R 226; 59 D. L. BR. 177.— 
CAN. 


245 ii. -——.J—In an action 
for damages for the ‘death of a persan 
killed by a bull hnown to be dangerous 
allowed to be at large on the farm where 
deceascd lived, a defence of contribu- 
tory negligence cannot be supported 
by the fact that deceased, though 
knowing of the possible danger, went 
about her ordinary business on the 
farm, in the course of which she was 
he —TARASOFYF v. ZHSLINSKY, (1921) 

2 W. W. 1. 135; 14 Sask. L. R. 226; 
59 D. L. R. 177.—CAN. 


245 = iii. -] — Liability 
attaches to the owner if, knowing of 
the mischievous tendencios of his dog, 











rushed out, knocked her down, & 
injured her. At the trial of an action 
for damages for her injury, the Jury 
found that deft. knew that the dog 
was of a vicious disposition & assessed 
damages to pltf.:—Held: there was 
evidenco to miastata the jury’s finding, 
deft.’s wife, who was in control of the 
dog, having knowledge of its pro- 
pensity to rush out & om at persons 
passing. — ORTON 7) ITZGERALD, 
Fae 3 he L. R. 474; 620. L. KR. 





246 iii. .}~Whlille deft.’s servants 

were unloading cattle at a railway 
stution a bullock ‘‘ got wild” on 
the platform, rushed upon adjoining 
ground, was driven back, escaped 
through a gate, ran through the 
streets of the city, & injured pltf. — 
Held: the bullock on emerging from 
the rallway wagon had displayed its 
wild condition to deft.’s servants 
in such a way as to deprive them of tho 


duty of controlling it as though it 
belonged to the class of animals 
fere nature had fallen he deft. & 
his servants.—HOWARD »v. Br ae ET 
O’CONNOR & Co., [1925] 2 I. R. 


118.—IR 


250 i. Failure to keep same off 
premises. }—If a party harbours a dog, 
or allows it to remain about his fous 
inises, with a knowledge of its vic 
character, he is liable for injuries cane 
by it, though he is not the own 
Woop tv. VAUGHAN (1889), 28 N. B. R. 
472.—CAN. 


o i. .}——It is negligence on the 
part of the owner of a stallion, whose 
disposition tuwards mares is known 
to him to be dangerous, not to take 
reasonable care to prevent the stallion 
from being in an enclosure in which, as 
he is aware, mares belonging to other 
persons are or may be running, & - 
will be Hable in damages it injur 
ensues.—MATHESON tv. STUCKEY, vet] 
V. L. R. 637.—AUS. 








dence of scienter.—Ti1oMas v. MORGAN (1835), 
2 Or. M. & R. 496; 1 Gale, 172; 5 Tyr. 
1085; 5L. J. Ex. 64; 150 B. R. 214. 


Annotations :—Refd. Owen v. K night (1837), 5 Scott, 307; 
May v. Burdett (1846), 9 Q. B. 101. 


305a. Horse biting man—Previous biting of horses.] 
—The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human being.—GLANVILLE v. 
Sutron & Co., Lrp., [1928] 1 K. B. 571; 97 
L. J. K. B. 166; 138 L. T. 336 ; 44T.L. RR. 
98, D. C. 

306. Add. Annotation :—Refd. Wakefield v. Board 
(1928), 45 R. P. C. 261. 

325. Add. Annotation :—As to (2) Apld. Stearn v. 
Prentice, [1919] 1 K. B. 394. 


325a. Rats—Damage to crops.]—Defts. carried 
on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.’ premises on to 
pitf.’s land, & ate his corn, causing substantial 
loss, in respect of which pltf. claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity :—Held: no cause of action had 


ne 


832. 


338. 


0 


$28a, | 


333a. 
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been established against defts.—STEARN v. 
PRENTICE BROTHERS, Lrp., [1919] 1 K. B. 
304; 88L. J. K. B. 422; 120 L. T. 445; 35 
T. L. R. 207; 63 Sol. Jo. 229; 17 L. G. BR. 
142, D. C. 





R. v. FarRBaANK (1850), 15 
L. T. O. S. 259; sub nom. R. v. Huu JJ., 
14 J.P. Jo. 384. 


Add. Annotation :—Refd. A.-G. v. Hodgson. 
[1922] 2°Ch. 429. 


332a. —_—- ——— ——— Proof that infraction of bye- 


law caused nuisance not necessary.|—ToNG 
Belge! LocaAL Boarpb v. Srup (1874), 39 
. P. 278. 


-—.]-—See, also, No. 351, 
ante. 





—— Metropolis Management Act, 
1862 (c. 102), s. 73—Proof of actual nuisance 
necessary.]—CHELSEA VESTRY v. KING 
(1864), 17 C. B. N.S. 625; 5 New Rep. 85; 
v41L.3.M.C0.9; 11 L. T. 419; 29S. P. 39; 
10 Jur. N.S. 1150; 13 W. R.157; 144 EB. RR. 
200. 

Add. Annotations :—Refd. Sack v. Jones, 
[1925] Ch. 235. Mentd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 
Add. Annotation :—Consd. Vanderpant  v. 
Mayfair Llotel Co. (1929), 27 L. G. R. 75. 


Part 1V.—Agistment. 


342. Add. Annotation :—Refd. Back v. 
(1924), 69 Sol. Jo. 160. 


342a. Whether breach of covenant not to 
underlet.|—Where the tenant of a farm 
covenants not to underlet or permit any other | 
person to use or occupy any part of the | 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep—zi.e. 
growing herbage, of his pasture lands for a 


Daniels 








definite period, is a breach of the covenant, | 344. 


although such sale or letting is in accordance | 


PART III. SECT. 2, SUB-SECT. 3. PART IV. 


bi. 








Construction.)|—By a con- 


with the usual practice of an outgoing tenant 
in that part of the country. 

Semble: agistment, 7.e. the tuking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant.— RICHARDS v. Davigs, [1921] 1 
Ch. 90; 89 L. J. Ch. 601; 124 L. T. 238; 
65 Sol. Jo. 44. 


843. Add. Annotation :—Refd. Coldman v. Hill, 


[1919] 1 K. B. 443. 


Add. Annotation :—Refd. Coldman v. Lill, 
[1919] 1 K. B. 448. 


thereafter made many attempts to 
locate the mare, but without success : 


P i. To order dog to be 
kept under contrul—Person in charge of 


dog.J—WALKER v. BRANDER, [1920] 
Soon (J.) 20; 57 Sa L. R. 651.— 


sq. Registration of Dogs Act, 1914— 
Presumption as to ‘keeping.|—'There 
is no presumption raised by sect. 9 
of above Act, that a dog has been kept 
at a particular place within a district. 
Evidence of such keeping must be 
given.—FOREMAN ». SMmiTH, [1927] 
5. A. Ss. R. 366.—AUS. 


PART III. SECT. 2, SUB-SECT. 4. 

337 i. Horses—Noise from stables. }— 
Though a livery stable is constructed 
with all modern improvements for 
dra & ventilation, if offensive 
odour therefrom, & the noise made by 
the horses, are a source of annoyunco 
& inconvenicnce to the neighbouring 
residents, the proprietor is liable in 
damages for the injury caused thereby. 
—DRYSDALE v. DvGas (1896), 26 
8. C. R. 20.—CAN. 


340 i. —— Smell from _ stables.|-— 
pee ae v. Duaas, No. 337 i, ante.— 


tract for agistment pltf. agreed to make 
avauable certain properties for the 
agistment of deft.’s sheop. The terms 
of payment were lid. per head per 
week, £500 to be paid when the sheep 
arrived, £500 in six months, & the 
balance when the sheep were removed : 
~-Held: the payment contemplated 
by the contract was 1!d. per hoad per 
week, according to the number of 
sheep on the properties from time to 
time ; the contract was one for making 
available the area of land agreed on 
for the sheep, & included the taking 
caro of the sheop agisted at the above 
remuneration while they were in pltf.’s 
custody.—-SPRING v. OUNG, [1923] 
8. A. 8. R. 116.—AUS. 


344 xii. Loss of animals.}— 
Pitf. was the owner of a mare which he 
delivered to deft. for agistment in his 
paddock of 6,000 acres, which paddock 
was heavily timbered & covered with 
blackboys. After the mare had re- 
mained in the Barge for some time, 
pitf. requested the delivery of the 
mare in two months’ time. Deft. 
made endeavours to the mare, 
but only saw it on one occasion, & 





—Held: doft. was not Hable to pltf. 
for the value of the mare, there being 
no evidence of neglhgence.——ROBINSON 
A WATERS (1920), 22 W. A. L. R. 66.— 

344 xiii. Futlure to detect 
loss within reasonable tume.J—A large 
number of sheep were lost, & there was 
evidence rendering it probahle that. 
these had been driven off the run :— 
Held; an uyister of sheep must, show 
that he took reasouable cure to sce 
the shoep were on the agistment urea, 
& failure to detect this loss within a 
reasonable time was clear evidence of 
negligence.—SrRING v. YOUNG, [1923] 
S. A. S. R. 116.—AUS. 

344 xiv. .}/~—An agister is 
bound to take reasonable care of tho 
animal entrusted to him, & when the 
owner comes for it, if hecannof. produce 
{t he must show that he took all 
reasonable precautions against its 
disappearance.— COMSTOCK vv, ASH- 
OROFT HSTATES, LTp., [1917] 1 W. W. RB. 
1412; 23 B.C. R. 4761.—CAN. 

344 xv. Onus of negativing 
negligence.}——In case of loss of animals 
while in the care of an agister, the 




















Cases 346—380. 


346. Add. Annotation :—Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

Animal stolen—Duty of agister.]—An 

agister of cattle does not discharge himself of 

his duty as a bailee for reward by proving 

that they were stolen without his default, if 

by using reasonable diligence he could have 


346a. 





recovered them. 


If, having failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 


ment. 
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A farmer accepted certain cattle for agist- 
Some of them were stolen’ without 
his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. 
any reasonable attempt on his part would 


It was doubtful whether 


have led to their recovery :—Held: he was 


166, C. A. 


liable for their loss.—COLDMAN v. 
f[1919]1] Kk. B. 443; 88L. J. K. B. 491; 120 
L. T. 412; 35 T. L. R. 146; 63 Sol. Jo. 


HILL, 


not for the bailor to prove that it would have 347. Add. Annolalion :—Consd. White v. Smith 
(1927), 96 L. J. I. B. 397. 


retrieved the loss. 


371. Add. Annolation :—Refd. Edwards v. Porter 


(1924), 41 T. L. R. 57. 


377. Add. Annotation :—As lo (4) Refd. Kemp ». 


onus is on him to show circumstances 
negativing negligence on his part.— 
McCaULey v. HUBER, [1920] 3 W. W. RR. 
123; 64 D. L. lt. 150.—CAN. 


344 xvi. Agister not insurer— 
What amounts to negligence.|—-VPOTTs v. 
SMAIL (Alta.), [19281 1 D. Tr. Rh. 208; 
11927] 3 W. W. Rh. G19.—CAN, 


sr. Failure to provide food & 
water.J—Where horses have been de- 
ivered into the custody of an owner of 
pasture lands to be kopt & pastured 
by him in returu for » money payment, 
it is his duty to see that the horses are 
provided with suficient food & water, 
& if he neglects these duties & a loss 
through death or a loss through de- 
preciation is therebv incurred ho is 
liable in damagos.—M&rTX v MARSHALL 
(1922), 70D. L. R.14; (1922])3 W. W. K. 
660.—CAN. 


356 iii. -—An agister has no 
lion, in the absence of special agree- 
meut, upon the animals he agists — 
Re JORGENSON, [1923] 2 W. W. ht. 600. 


— 











356 iv. Or stalute.}—An agister 
hago lien on tho pastured animals under 
I'osxessury Liens Act, RS.A., 192% 
(e, 104), but not under Livery Stable- 
Keopers Act, R.S.A., 19282 (c. 107).— 
SPARLING » Wankb, [1925] 2 D. TL J. 
922; (1925) 2 W. W. R. 181.—CAN. 


362 i. For malictous injury.}— 
Appet. had cattle on his land wonder 
grazing contracts with the owners, 
These cattle were maliciously driven 
off the lands & injured :—Held : appct. 
as bailee in possession could claim com - 
yonsation for the cattle ontrusted to 
1i8 Care.—-WORTHINGTON v. TIPPERARY 
COUNTY CoUNOIL, [1920] 2 I. R. 233; 
641. L. lt. 77.— IR. 


PART V. 

369 xv. —— ——.)— If a 
hired horse 18 in @ sound condition 
when taken out, & it}is brought back 
injured, the onus of proof in a claim for 
damages for negligence 1s on deft. The 
hirer is bound to treat the horse with 
the degree of care which a person of 
ordinary discretion would uso towards 
his own, but if tho horse is sv treated 
& neverthcless receives an injury the 
hirer is not liable in damages for such 














Part V.—Hiring. 


Blisha, [1918] 1 K. B. 228. 


880. Add. Annotation :—Mentd. Albemarle Supply 


injury.—REINSETH v. CAMPBELL (1920), 
62 D. L. R. 357.—CAN. 

369 xvi. : 
Where a person hires an animal & it 
dies while in his custody, the onus is 
upon him to cstablish that he took 
care of it. That care is the care which 
w prudent man would take of his own 
aniinal under the circumstances,— 
MuRRAY v. COLLINS, [1920] 2 W. W. RK. 
$45; 53D. L. IR. 120.—CAN. 


369 xvii. —— J—Deft. 
lured a horse from pltf. to drive from 
T. to L. & return. At a distance of 
between six & cight miles from S., the 
horse foll larre in the mght hind leg. 
Deft. drove it to 8., put it in a livery 
kKLaoble & gave instructions to have the 
hoof of the right hind leg re-shod. 
Deft. hnred another horse & continued 
his journey to 1L., a distance of over 
cight) miles. He returned next dav, 
took the horse out, & finding that 1t 
was not then lame, started with 1t on 
the return journey. After travelling 
about three miles, the horse again fell 
Jame & kept gotting a little lamer all 
the way to TT. The journey from 8. 
to T., a distance of twonty-two miles, 
took seven & one-half hours. There 
Was ho evidence as to what caused the 
borse’s Jameness. There was no evi- 
dence that there was, between the 
place where the horse fell lamo & T. 
any suitable place in which the herse 
could have been placed & cared for, or 
where deft. could have hired another 
horse to continue the return journey ° 
—Iteld: as the lameness whon it 
first developed on the return journey 
was not shown to have been of a more 
scrious nature than often happens to 
a horse which may novertheless walk, 
or even trot slowly, fifteen to twenty 
miles without serious distress, deft. 
could not be held guilty of negligence 
until he had travelled a sufficient 
distance to satisfy himself that tho 
Jamoness was increasing 50 as to make 
it dangerous to the welfare of the horse 
to continue the journcy.—GAGNON »., 
LANGIS (1920), 48 N. B. R. 76.—CAN. 

874 ii. Bill of sale granted by 
bailcee—Rights of grantec.J—A., the 
owuer of twenty-seven cows depastur- 
ing on his farm, agreed to lvase his 
farm & cows to G. for a term of years, 
& it was agreed that G. should have 




















Co. v. Hind (1927), 43 T. L. R. 783. 


the right to purchase the farm & stock 
at any timo during the term. Q. was 
given possession of the stock & farm. 
(4. guve to applt. a bill of sale over tho 
cows. <A. recovered possession of lus 
far & cows from G., & shortly there- 
after applt. seized & sold the cows 
under his billof sale. Thirty-four cows 
were seized & sold, only nine of which 
were of the original herd, tue balance 
having been bought by G. during the 
time he had possession of the farm. 
A. claimed damages for the seizure ‘—— 
Held: it had not been shown that the 
cattle substituted by G. for those 
originally bailed to hiin had become the 
property of A., who was entitled to 
dumuges only in respect of the cows 
originally bailed. — NORFOLK  Co- 
OPRRATIVE DAIRY Co., LTD. v. ALLEN, 
[1924] N. Z. L. R. 136.—N.Z, 

374 iii. Loss by bailee—Negli- 
gence.}J—In an action for the value of 
ti horse which was Jost after it had been 
hired to deft. under an agreement 
whereby the latter undertook to take 
** rood care in every way ” thereof, 1 
appeared that the horse, which was 
unbroken, was raceived by deft. & put, 
into a pasture belonging to a neighbour 
of deft., & deft. went to sco it covery 
Other day. The pasture was sur- 
rounded by a fence of two strands of 
wire, & the horse got out twice during 
the winter but was put back. It dis- 
appeared about the end of the following 
April. The fence was down in one 
place, & the evidence showed & custom 
among the farmers in the neighbour- 
hood to allow horses not in use to run 
at largo during the winter. While 
deft. was given the right to work the 
horse, 1¢ was shown that it was not 
customary in that locality to break 
horses until the spring :—Held: deft. 
had taken sufficiently good care of the 
horse & was not liable for its loss.— 
ZIMMERMAN v. ARCHER (1922), 63 
y). co 399 ; [1922] 2 W. W. R. 524. 





380 i. Contract — Covering mare — 
Dumayes for breach.}—Breach of a 
contract to broed mares to a stallion 
is not a ground for damages, in the 
absence of evidence upon which such 
damages may be estimated with reason- 
able certainty.—SINCLAIR v. WALKER, 
[1917] 2 W. W. R. 321.—CAN. 


Vol. 1.—Animals. 


Cases 384— 476a. 


Part VI—-Sale and Exchange of Animals. 


384. Add. Annotation :-—Refd. Lake v. Simmons 401. 


(1926), 95 L. J. K. B. 586. 
390a. 





contract price. 


ditions ; 


D. C. 
390b. 





[1927] 2 Ch. 367. 


PART VI. SECT. 1. 


ti.—— Action by pur- 
chaser for damuges—W'hat damages 
recoverable, }—PERRY v. Kipp (1909), 
12 W. L. lt. 9.—CAN. 


t ii. Sale ofbull—Buill sterile.J— 
At an auction salo advertised ‘‘ as 
pedigree stock sale”? resp. purchased 
from appit. a bull described in the sale 
catalogue under the heading ‘ fersey 
Bulls ’* arg ‘** Lot 78, Bull Harbour 
Light.”” The conditions of sale ex- 
pressly pegatived the existence of any 
warranties on the vendor’s part. At 
the time of the sale the bull had not 
been used, but subsequently was found 
to be sterile. This condition was 
shown to be a latent defect not dis- 
coverable upon examination. In an 
action by resp.. Claiming damages :— 
Held: as the capacity for procreation 
was not, by implication, a part of the 
description, & as the bull comphed in 
all other respects with the description, 
resp. was without remedy.—DELL v. 
QUILTY, [1924] N. Z L. R. 1270.— 

t iii. Sale of horse as gelding— 
Horse in fact a “ rigot °—Whether 
failure of implied condition on sale of 
goods by description.}—TWATTES _ »v. 
MORRISON (Alta.), [1918] 3 W. W. HR. 
349; 43 D.L. R. 73.—CAN. 


t iv. Default by purchaser— 
Resale by vendor.}—Held: (1) money 
paid, not as a deposit, but on account 
of the purchase-price, must be returned 
to the purchaser; (2) having elected 
to treat the contract as at an end, 
instead of suing for dam for breach, 
the vendor was not entitled to recover 
anything for the care of the animals 
from the time fixed by the contract 
for delivery until he resold.— BALDWIN 
v. BRIANGER, [1920] 1 W. W. J. 216; 
ae L. hh. 540 ; 13 Alta. L. R. 27.— 

















A ---Held: oral evidence 
that it was part of tho agreement for 
yale of a stallion that the pedigree 





——— Resale of horse at loss—Form of 
action.|—A vendor gave a warranty of sound 
workable condition on the sale of a horse. 
The warranty was fulfilled, but the purchaser 
wrongfully refused delivery, & returned the 
horse. The vendor then put it up at auction 
as ‘‘ in dispute,’’ & without a warranty, when 
it was sold for about £40 less than the 
In an action for the differ- 
ence between the price realised at the auction 
& the contract price :—Held: 
not the proper form of action ; (2) the action 
must be for damages; (3) the conditions of 
the auction sale were not a test of the value 
of the horse, the auction being of a horse 
‘“‘in dispute,” & without warranty, & quite 
different from the original contract con- 
(4) pltf. was not entitled to more 
than nominal damages, as he had failed 
to prove his damages to be the difference 
between the contract price & the price realised 
at the auction.—MACKLIN  v. 
SANITARY LAUNDRY (1919), 63 Sol. Jo. 337, 


Rescission by vendor—Vendor liable 
for keep during period animal kept by pur- 
chaser.|— KING v. Prick (1816), 2 Chit. 416, 


391. Add. Annotation :—Consd. Je 


Add. 


Annotation : — Refd. 


Phillips v. 


Britannia Hygienic Laundry Ca., (1923] 1 


409. 


410. 


3 


(1) this was 


NEWBURY 


4.764. 





A Debtor, 


K. B. 539. 

Add. Annotation :—-Refd. Manchester Liners 
v. Rea, [1922] 2 A. C. 74. 

Add. Annotations :—Refd. Manchester Liners 
v. Rea, (1922]2 A.C. 74; Baldry v. Marshall, 
{1925} 1 K. B. 260. 

416. Add. Annotation :—Refd. Said v. Butt, [1920] 


430. Add. Citations :—171 FE. R. 903 
ELTON v. JORDAN, 1 Stark. 127, N. VP. 
4538. Add. Annotation : — Mentd. 
Deutsche Bank (Berlin) London Agency, 
[1919] A. C, 304. 
467. For “99 Ts. R. 136” read ‘699 I. BR. 1016.” 
—-—,J—A., as agent of B., sold a 
mare to C., & having no express authority 
from B. to warrant her, refused to do so, 
but, at the time ot the sale, told ©. that “‘ if 
the mare was not all right she was not his.’’ 


416a. As to pedigree of horse.]—A receipt de- 
scribed a horse as ‘“‘ got by Cheshire Cheese, 
warranted sound ” :—I/eld: 
that the horse was got by Cheshire Cheese 
was &® mere representation.—~DICKENSON 1. 
GAPP (1821), cited in 1 Moo. & S. at p. 78. 

Aremalicn :—Folld. Budd v. Fairmanor (1831), 1 Moo. & &. 


the statement 


sub nom. 


Barber a’, 


| C. thereupon paid the price, which was 


papors should be delivered to the pur- 
chascr within a few days of the sale, 
being in contradiction of the written 
agreement, was not admissible.— 
ICASTER v. COWAN, [1925] 2 D. L. R. 
742; [1925] 2 W. W. RR. 186; 21 
Alta. L. R. 3663 revag., [1923] 4 
1. ee 491; [1923] 3 W. W. f. G10. 


PART VI. SECT. 2, SUB-SECT. 1. 


396 vi. -.--An auctioncer 
in solling a horse said: ‘“‘ Hore is a 
horse about nine years old ” in presenco 
of the vendor who did not contradict 
it. A note given for the balance of 
the price had Iindorsed thereon: 
** Given for one bay mare nino yeara 
old.””. The purehaser believed the 
horse was of that age:—Held: the 
statement amounted to a warranty, & 
the vendor was bound thoreby.—ALLEN 
an a {1920) 3 W. W. R. 645.— 


410 iv. +--~ ——- ——.} —Pltf. pur- 
chased a horse from deft. which deft. 
warranted to be suitable for the general 
purposes of a farmer & sound in every 
respect. The trial judge found tnat 
there was a defect in the horse which 
coujd not be discovered by an ordinary 
examination ut the time of the sale & 
that the horse was not suitable for the 
purpose for which it was required : 
—ITeli: the findings of the tmnal 
judge must be accepted.—MARTELL v. 








PRINGLE (1920), 53 N. S. WR. 502 — 
CAN. 
sr. Sale of male animal—Under 


Livestock Purchase & Sale Act, R.S.S., 
1920 (c. 125)}—No implied warrunty 
that animal capable of renroducine tyne 
dé: colour.}—R. (MINISTER OF AGRI- 
CULTURE FOR SASKATCHEWAN)  ®. 
BouRKE, [1925] 3 D. L. R. 637 3 (1925) 
Ne W.1R. 397; 19 Sask. L. Rh. 483.— 


PART VI. SECT. 2, SUB-SECT. 2. 
420 ii. —-—-.}— EISENHAUER ~~ . 


ee ee 


—_ er 





Mackay (N.8 ) (1911),9 1. L. Re. 308. 
—-CAN. 


PART VI. SECT. 2, SUB-SECT. 3.—A. 


438 i. Sound—Meaning of term— 
Seeds of disease al date of sale }—At an 
suction ale the auctioneer said 
“Would you Iet this good sound inare 
go for that money ?’’ The mare was 
diseased at. the time. No fraud was 
proved :—l7eld : one who was induced 
by tho statement to bid for & purchase 
the mare was entitled to reseission on 
the ground of misrepresentation.— 
ANDERSON @. KENNEDY, [1920] 1 
W. W. R. 25; 50 DL. 1. 105; «18 
Sask. L. H. 38.—CAN. 


459 i. Warranty relating to future— 
Darry cattle warranted “to calve at 
proper tume & correct in teats only.’’\— 
A dairy cow, due to calve within a 
fortnight, was bought at oa cattle 
merket under the following warranty : 
‘“ Dairy cattle are warruuted to calve 
at. their proper time & correct. in 
their teats only.” The cow calved at 
her proper time, but, owing to discaso 
which appeared in her teats, her milk 
supply was defeetive :— eld; (1) tho 
warranty apphed to the period of 
calving, & guaranteed, against the 
ordinary vsks of that period, that the 
cow's teats would then be capable of 
performing their function of giving 
milk: (2) as the disease from which 
the cow sutfered had not been proved 
to be due either ta neglyence on 
pursucr’s part. or to external accident, 
the guarantee applied.—KYLB v. Sm™, 
[1925] S. C. 425.—SCOT. 


PART VI. SECT. 2, SUB-SECT. 4.—A. 


st. escission— Affirmance of  con- 
tracl after notrce of misrepresentation. \— 
A purchaser of a mare was not allowed 
rescission on the ground of what the 
ct. found wus an innecent misrepre- 
sentation as to her being in foal to a 
celebrated stallion, because after dis- 
covery that the mare was not in foal 
he repeatedly attempted to get her in 


Cases 476a—542. 


received by B. The mare proving unsound, 
C. returned her to A., & sued B. for a return 
of the money :—Held: the proper question 
to leave to the Jury was whether it was part 


410). 


of the contract that the mare should be 


returned if she proved unsound.—FostTeEr v. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


SmiTH (1856), 18 C. B. 156; 20 J.P. 438; 189 
i. R. 1326. 


Annotation :—Mentd. Schroder v. Ward (1863), 13 C. B. N. &. 


486a. ———.|— HARE v. TAYLOR (1837), 1 Jur. 261. 


Part Vil——Carriage of Animals. 


517. 


518. 


522. 


Hudson, [1920] A. C. 324. 
523. 


137 L. T. 266. 
526. 


foal by breeding her to another 
stallion, this being held to amount to 
an affirmance of the contract.— 


[1920] 3 W. W. It. 14.—CAN. 


PART VI. SECT. 2, SUB-SECT. 4.-——B. 


gi. ——.J--In an action on 
promissory notes grven for the price of 
a stallion, an alleged breach of warranty 
does not justify a defence of failure 
of consideration. Deft. must claim 
under the breach of warranty setting 
it up in diminution of the price, or in 
un action for damages.--HDWARDS Vv. 
PEARSON (Alta.), [1919] 3 W. W. i. 
505.—CAN. 

sv. Cheque given for price—Whether 
breach of warranty a defence. |—MYKLE- 
BUST , GALEY (Sask.) (1919), 46 
D. lL. R. 699—CAN, 


PART VI. SECT. 2, SUB-SECT. 4.— C. 


484 ii. Effect of--On other 
remedics of purchaser.) --A. condition 
for return of a horse in as good con- 
dition as when sold & the substitution 
of another horso of equal value prevents 
the purchuser from resorting to any 
other form of remedy, unless he can 
show that ho returned tho horse in 
good condition & the vendor failed to 
substitute as agreed.—IpWARDS 1. 
PEARSON (Alta.), [1919] 3 W. W. Qh. 
505.—CAN. 

485 ii. Purchaser not liable for 
cost of kecp after repudiation of con- 
tract.J—LONG v. Byrxers (Sask.), [1927] 
4). L. R. 223.—CAN. 


PART VI. SECT. 2, SUB-SECT. 4.—D. 


486 ix. ——.]— The measure of 
damage in an action for breach of 
warranty of a bull is the difference 
between the value at the time of 
delivery to the buyer & the value it 
would have had if it had answered to 
the warranty.—WaARD v. ROsSsER 
(1920), 54 D. e R. 531.—CAN. 


PART VI. SECT. 2. SUB-SECT. 4.— E. 

sw. Proof of breach at time of sale 
necessary—Sufficiency of evidence.j— 
WESTWOOD v. MCMILLAN  (Sask,), 
{1920} 2 W. W. R. 857; 638 D. L. R. 
317.—CAN. 


BX. ——,}--AHEIR v. CAPLETTE 


GUEST, 














Add. Annotations :—Consd. Gould v. S. E. & 
C. Ry., [1920] 2 K. B. 186. 
N. W. Ry. v. Hudson, [1920] A. C. 324. 


Add Annolation :—As to (2) Refd. L. & N. W. 
Ry. v. Hudson, [1920] A. C. 324. 


Add. Annotations :—Refd. Gould v. S. E. & C. 
Ry., [1920] 2 K. B. 186; L. & N. W. Ry. v. 


Add. Annotations :—Mentd. Denholm »v. Ship- 
ping Controller (1920), 124 L. T. 378; Brad- 
ley v. Federal Steam Navigation Co. (1927), 


Add. Annotations :—Refd. Hemmings v. Stoke 
Poges Golf Club, [1920] 1 K. B. 720. 


Refd. lL. & 


530. 


531. 


K. Bb. 31 
535. 


542. 
Mentd. 


[1926] 3 D. L 
W. W. Rh. 346; 
CA 


. KR. 346; [1926] 2 
20 Sask. lL. R. 549.— 


sy. ——.J—LONG v. BYERS (Sask.), 
[1927] 4 1D. L. R. 223.—CAN. 


PART VI. SECT. 3. 


sz. Live Stock Pedigree Act, 1927 
(c. 121)—F alse registration of animal— 
What amounts to.)—An application for 
registration of a transfer of ownership 
of an animal is not an application for 
the registration of the animal. More- 
over, where the statements made in 


respect to the animul mentioned therein 
there is no offence under sect. 17 of 
above Act. although the animal which 
was in fact sold was not the anima! 
named in said application.—R. rv. 
DAVENPORT (Alta.), [1928] 2D. L. R. 
852; [1928] 1 W. W. ht. 876; 50 
Can. Crim. Cas. 40.—-CAN. 


PART VII. SECT. 1, SUB-SECT. 1.—A. 
528 i. ——- Animals poisoned—N a 


horses by defts.’ railway. On arrival 
at destination, some of the horses had 
died & otbors were sick & died soon 
after. It was subsequently estab- 
lished that they died of arsenic poison. 
An action against deft. railway co. 
for negligence was dismissed, as there 
was no evidence connecting the cause 
of injury with any alleged negligence. 
The cause of the damage was purely 
& matter of speculation, & certain 
provisions of the contract were a com- 
plete answer to pltf.’s claim that the 
damages arose from defts.’ negligence. 
—TURNER ¥. CANADIAN PACIFIC Ry. 
Co. (1922), 66 D. L. R. 313; [1922) 
2 W. W. R. 858.—CAN. 


PART VII. SECT. 1, SUB-SECT. 2. 


582 {. Declaration of value — Re- 
quisites of. }—Fox v. LONDON, MIDLAND 
. SCOTTISH Ry. Co., No. 541 i, post.— 

541 1. Carrier exempted from liability 
“in any case’’ above declared value. )}— 
A railway co. made conditions limiting 
their liability for loss of or damage to 
any live stock delivered to them for 
transit beyond the value, in the case 
of horses, of £50, unless a higher value 
was declared in writing at the time of 


Fleacock, [1924] 1 K. B. 566. 

Add. Annotation :—As to (1) Refd. G. N. Ry. 
v. L. . P. Transport & Depository, [1922] 
2K. B. 742. 

Add. Annotation :—As to (1) Refd. G. N. Ry. 
ve. L. BE. P. Transport & Depository, [1922] 
2K. B. 742. 


Phillips v. Britannia Hygienic Laundry Co. 
(1923), 93 L. J. WK. B. 5. 

For ‘‘ Expenses reasonably—Incurred in dis- 
infecting,’’ etc., read ‘‘ Expenses reasonably 
incurred—In disinfecting,’’ etc. 

Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448; 
Italiana Di Navigazione v. Shipton, [1923] 1 


Transoccanica Soc. 


Prager v. Blatspiel, Stamp & 


delivery, & a percentage of 13 per cent. 
paid on the value, so declared, in 
excess of the above-named sum. A 
race horse, exceeding £50 in value, was 
delivered to the co. for transit by tho 
KOnder’s groom, who informed the 
booking clerk that he had got ‘*‘ a very 
valuable chaser, worth about £1,000," 
a figure arrived at by the groom him- 
self froin casual gossip. The clerk gave 
the groom the co.’s form of “ consign- 
ment note & waybill ” for live stock, & 
the groom filled it in for carriage at the 
ordinary rate, & signed it, with full 
knowledge of its contents. The horse 


Ileld: (1) the above conditions were 
not unreasonable; (2) the contract of 
carriage, which was signed by the 
groom undcr a direction by his em- 
ployer that the horse was to be carried 
at the ordinary rate, exempted the 
co. from Jiability for any greater 
amount than £50; (3) in order to 
make the co. liable for the full value 
of the horse, the declaration of value 
must have been made with the in- 
tention of paying the higher rate, & 
the statement of valuo made by the 
groom to the booking clerk was in- 
sufficient. —Fox v. LONDON, MIDLAND 
Sues Ry. Co., [1926] 1. R. 106.-—~ 


sa. Shipper undertaking obligation tn 
** feed” & ‘water’ animals—Obligation 
of supplying feed & water.|-—The obliga- 
tion to furnish the feed & water is upon 
the shipper.—KNIGHT-WATSON RANCH: 
ING Co, vw. CANADIAN PaciFio Ry. Co. 
(1921), 62 D. L. R. 601; 15 Sask. L. R. 
1; {1921] 3 W. W. R. 788: revsg., 
14 Sask. L. RR. 5.—CAN. 

sb. Carrier under no liability * un- 
Icss_written notice delivered at point 
of delivery "—Sufficiency of notice.}— 
KNIGHT-WATSON RANCHING CO. 0. 
CANADIAN Pacirrc Ry. Oo. (1921), 
62 D. L. R. 601; 16 Sask. L. RJ 1; 
[1921] 3 W. W. R 788; revsgt, 14 
Sask. L. R. 5.—CAN. 


PART VII. SECT. 2, 


si. Train run in contraventton 
of Lord’s Day Act.}—Pltf. hipped 
y .” 





goods, including horses, b 

line, & signed a special contract 
roviding that defts. should not be 
iable for any loss or damages in respect 


Vol. 11.—Animals, Cases 568a-—587a. 


Part ViIIlL—Wild Birds. 





568a. ——— -~-— Birds lawfully taken else- 
where.|—Applt. was charged under Wild 
Birds Protection Act, 1880 (c. 35), s. 3, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved & dismissed it under 
the Probation of Offenders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1918, &, after being 
kept there for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applt. in London by post. 


564 


They were found in applt.’s possession in a 
wild & terrified state on Jan. 16, 1919 :— 
Held: the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken.—Harnis v. Lucas, [1919] 
2K. 3B. 291; 881. J. K. B. 1082; 121 1. T. 
317; 83 J. P. 208; 35 T. L. R. 486; 17 
L. G. R. 421; 26 Cox, C. C. 468, D. C. 

Add. Annotation :-—Apld. Harris v. Lucas, 
[1919] 2 K. B. 291. 


Part X.——Cruelty to and Killing, Maiming, and Wounding 
Animals. 


Notr.—The Act now in force in England is 576. Add. Annotation :—Distd. Barnard v. Evans, 


Protection of Animals Act, 1911 (ec. 27), as amended 

by Protection of Animals Act (1911) Amendment 

Acts, 1912 (c. 17), & 1921 (c. 14). In considering 

the cases in Sect. 1 of this Part, regard should be 

had to their dates & the Act under which they were 

decided. 

568. Add. Annotation :—Mentd. Gould v. Tough- 
ton, [1921] 1 K. B. 509. 

572a. Shooting trespassing dog—-No attempt to 
drive dog away hefore shooting.|—A farm 
labourer shot at a dog which was trespassing 
on his master’s land, & wounded it. The 
dog was not doing damage & deft. made no 
clfort to drive it away before he shot it, & 
the justices found that shooting was not 
necessary :-—Held: he was guilty of “ cruelly 
ill-treating ’’ the dog within VProtection of 
Animals Act, 1911 (c. 27), s. 1.—BARNARD v. 
Evans, [1925] 2 K. B. 794; 94 L. J. K. B. 
932; 133 L. T. 829; 89 J. P. 165; 41 
T. L.. R. 682; 28 Cox, C. C. 69, D.C. 

574. Add. Annotation :—Distd. Barnard v. Evans, 
[1925] 2 K. B. 794. 

of the lve stock by roason of injury 


except such us might arise from a 
collision, & sbould in no case be 


CANADIAN PACLFIC 
14 W. L. R. 635.—CAN. 


[1925] 2 K. B. 794. 


587. Add. Annotation :—As to (1) & (2) Refd. 


587a. 


Ry. 


Co. 


Jenkins v. Ash (1929), 45 T. I. R. 479. 

Liberation in exhausted condition.]— 
On a prosecution of A. & G. for cruelly 
ill-treating a live wild rabbit contrary to 
Protection of Animals Act, 1911 (c. 27), s. 1, 
it appeared that A. had dangled the rabbit 
by its hind legs three or four yards away 
from two greyhounds, held in Ieash by G., 
& that the greyhounds having been taken 
thirty or forty yards away, the rabbit) had 
been thrown on the ground, where it had 
remained, only hopping a couple of yards 
when flicked by a hat. The magistrate held 
that there was no cruel ill-treatment within 
the sect.; that what had been done by 
resps. was ordinary coursing & so protected 
by sect. 1 (8) (b), & that there was no evidence 
of the rabbit having been liberated in an 
injured, mutilated, or exhausted condition. 
On appeal :—/JTeld: all the evidence showed 
that there had been cruel ill-treatment. of the 


(1910), could not be convicted of ill-treatment 
under Prevention of Cruelty to 
Animals Act, 1890, 8. 3 (a), as he was 





responsible for any amount exceedin 
certain smal] sums named. Pitf. 
accompanied his goods, & the train 
was lawfully proceeding on a Sunday, 
notwithstanding thé Lord’s Day Act 
when a collision occurred with one of 
defts.’ trains, which was being run 
unlawfully because in contravention of 
that Act, & some of the horses & other 
eooce of pitt. were destroyed or 
amaged. lItf. sued in tort for the 
amount of his loss, claiming much more 
than the limited amounts stated in the 
special contract. Defts. set up the 
special contract :—-Held: the pro- 
sion of the contract limiting tho 
ability of defts. in the case of a col- 
lision to a stated sum did not sustain 
the defence, because that provision 
must be taken not to have contemplated 
& collision occurring by reason of the 
breach of a statute eer dl pro- 
hibiting & making unlawful the act 


which caused the collision.—RIsE v.. 


PART X. SECT. 1, SUB-SECT. 1. 


574 fi. Failure to remove from 
animal broken pieces of instrument.)— 
Resp. undertook to treat a horse, & 
inserted into tho aniimal’s urothra a 
catheter, which broke, & the horse was 
returned to its owner with the broken 
patti left in tho urethra :—Held: (1) 
f resp. allowed the broken piecos of the 
catheter to remain in the urethra for 
an unreasonable time, without taking 
any steps to alleviate the pain or with- 
out aera 8 any steps to secure their 
removal, he unreasonably caused un- 
necessary pain; (2) resp. was under a 
duty to inform the owner of the horse 
within a reasonable time that the 

ments were in the anima)’s urethra. 
~—-MARTIN v. CARPENTER, [1925] S. A. 
S. R. 421.—AUS. 


sc. Abandoning horse in streed— 
Horse found starving—Whether owner 
exercising control.}—Held: accused 


135 





uot in a position to exercise contra) 
over the animal at the time of the ill- 
treatment.—R. v. NAZIk WAZIR (1919), 
IL. R. 44 Bom. 159.—IND. 


sd. Permitting animal injured on 
ship to land— Master of ship ignorant of 
animal's condition.)—IIcld : the mas- 
ter’s want of knowledge was no defence. 
—M‘LAREN v. Surrn, [1923] S. C. (J.) 
91.—SCOT. 


PART X. SECT. 1, SUB-SECT. 2. 


se. Carrying cranes by train — 
With eyes stitched up.j—Held : accused 
had committed no offence under Pre- 
vention of Cruclty to Animals Act, 
1890, s. 3, ol. (6), for the crucity waa 
caused by the persons who stitched up 
the eyes & not by the manner or 
position in which the birds were 
carried in the train.—R. wv. IBRAHIM 
Mire SHIKAR (1917), I. L. R. 41 Bom. 
654.—IND. 


Cases 587a—705a. . ENGLISH AND EMPIRE Digest SUPPLEMENT. 


rabbit & that the rabbit had been liberated 
in an exhausted condition. 
& also on the ground that the cruel ill-treat- 
ment occurred before the rabbit was liberated 
for the purpose of being coursed or hunted, 
resps. had not brought themselves within the 
protection given by the sect. to the coursing 
or hunting of any captive animal.—JENKINS 
wv. ASH (1929), 141 T.. T. 691; 93 J. P. 229; 
45T. lL. R. 479; 27L. G. R. 537, D. C. 


587b. Jil-treatment 





before 
JENKINS v. ASH, No. 587a, ante. 


On this ground 


liberation. ]— 


95. Add. Annotation :—------ 
: Plowden v. Lawrence, [1929] 1 wu. vere 


‘ - Annotation :—Refd. R. v. Wood, Ea p. 
ear focal (1918), 87 L. J. K. B. 913. 

651. Add. Citation :—26 Cox, C. C. 113. 

653. Add. Annotation :—Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 590. 

654. Add. Annotations :—Consd. Horton v.Gwynne, 
[1921] 2 K. B. 661. 
[1929] 1 K. B. 388. 

656. Add. Annotalion :—Refd. Nye v. 
(1918), 87 L. J. K. B. 590. 


Apld. Farey v. Welch, 
Niblett 


Part X1!.—Diseased Animals. 


657. Add. Annotation :—Refd. Theyer v. Purnell, 


[1918] 2 K. B. 333. 


659. Add. Cilation :-—88 L. J. K. B. 263. 


Refd. Phillips v. Britannia 
[1923] 1 Kk. B. 





664. Add. Annotation : 
Hygienic Jaundry 
539. 


Co., 





690a. 


NotTre.—It has been found desirable to add the following Part :— 


**Double dipping ’’—-Meaning.]}—Held : 
the words ‘‘double dipped ’’ meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping.—ADAMS  v. 
GALLOWAY (1925), 23 L. G. R. 588, D. C. 


705a. 





T. L. R. 25 


697. Add. Annotations :—Gencrally, Mentd. Nverctt 
». Griffiths, [1924] 1 K. B. 941; Aylott v. 
West Ham Corpn., [1927] 1 Ch. 30. 


699. Add. Annotation :—As to (1) Refd. R. »w. 
North Worcestershire Assmt. Com., Ex ». 
Hadley, [19291 2 K. B. 397. 


——- Burden of proof—Diseases of 
Animals Act, 1894 (c. 57), ss. 4 (1), 57 orn 
WILSON v. YATES (1927), 91 J. P. 188; 44 
; 25 1L. G. R. 514, D.C. 


Part Xll—Breeding of Animals. 


Statutory control—Horse breeding.]|—-Sce Horse 


Breeding Act, 1918 (c. 13). 


Hire of stallion’s services—Right of lien on mare 
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PART X. SECT. 1, SUB-SECT. 3. 


sf. Commilment for trial for over- 
driving—Jurisdiction of one justice. } 
R. vw. Newson (1916), 28 Can. Crim. 
Cas. 276 —CAN. 


PART XI. SECT. 1. 


662 vi. —--—-.]—A contract for the 
sale of animals affected with a con- 
tagious or infectious discase Is) an 
offence against R. S. C. 1906 (e. 75), 
8. 3X, whether or not the seller knows 
that the animals are so affected.— 
RALDWIN v SNOOK, [1918] 2 W. W. RR. 
314: 40 D. L. R. 433.—CAN, 


662 vii. --—-On a sule without 
warranty of an animal known to the 
seller to be affected with ai certain 
contagious disease there 1s no common- 
jaw duty upon the seller to warn the 
buyer of the disease, where the latter 
is reputed to be possessed of more than 
ordinary skill & Knowledge in the treat- 
ment of animals, the disease in question 
is fairly common in the neighbourhood. 
the buver kuows that the animal is 
suffering from some complaint, al- 
though not the particular nature of it, 
& the buyer refuses to complete the 
Rale until he has had the animal in 
his possession a certain time. 

The Animal Contagious Diseases Act, 
R. S. GC. 1906 (¢. 75), doos not give a 
right of action to a buyer of animals 
who suffers damage from a rale which 
is illegal under that Act.—O’MEALKY 
Swartz, [1918) 3 W. W. R. 98.— 


662 viii. .}—In view of Ordors 
fn Council authorised under gs. 38k 
exempting tuberculosis from the effect 
of Anima! Contagious Diseascrs Act, 
R. S. C. 1906 (c. 75), 8. 38, Baldwin v. 


Snook, No, 662 vi., anfe, was held not 








—For expense of covering.|—See original 


volume, p. 257, No. 380. 
Increase in animals—Who entitled to.]—Sce 


applicable to support a defence of 
illegal sale of cattle-—Woop, WEIILER 
& McCanrTuy, LTv. v. VALCOUR, [1921] 
2 W. W. KR. 32.—CAN. 


662 ix. -}—Where animals are 
exposed for sale by a vendor & he knows 
that they are infected with a contugious 
disease he is Hable to a penalty under 
Animal Contagious Diseases Aot, & if 
he effects a sale of the animals under 
such circumstances the gale is illera) & 
void. If in addition to the breach of 
his statutory duty the vendor makes 
false represcutations as to the con- 
dition of the animals & thereby in- 
duces a person to purchase them, tho 
latter is entitled to succeed in an action 
for any resulting damages sustained 
by him, & in any event. he is entitled 
to recover any one” paid by him to 
the vendor on the illegal contract, he 
not being in pari delicto with the 
veridor.—LONG v. ZLATNIOK (1922), 70 
uy L. R. 88; [1922] 3 W. W. R. 687.— 





PART XI. SECT. 2, SUB-SECT. 3. 


sk. Togs fed on garbage-~- Under 
licence waiving compensation—- Disease 
necessitating slaughter—Onus of proof 
of cauae of discasc.}—A. obtained a 
licence to feed his hogs on garbage 
obtained from outside, which Hcence 
contained the following words: ‘In 
conjideration of the granting of a 
licence to me I hereby agree .. . (4) to 
forfeit all claim to compensation, in 
case it is necessary to destroy any of 
my hogs, as a result of hog cholera 
unless it can be shown that the in- 
fection came from some other source 
than garbage feeding ’':—Held: the 
onus of proving that the cholera in 
question came from some other source 


original volume, pp. 212, 213. 


than garbage feeding was upon sup- 
liant.—ALDERSON v. R. (1922), 65 
oe R. 398; 21 Kxch. C. R. 359.— 


PART XI. SECT. 2, SUB-SECT. 5. 


sl. Power to make bye-law— Pro- 
hiowing admiasion of infected animals 
wnio municipality.}—To provide in a 
bye-law that no animal affected with 
any infectious or contagious disease 
shall be brought into the municipality 
war held to bo beyond the powers of a 
municipal council] under Municipal Act. 
—R. ©. MOULD, 11920) 2 W. W. R 
540; 52 D. L. R. 302.—CAN. 


PART XII. 


sm. Statutory control—TIlIorse breed- 
ing—Refusal of certificate of registration 
of stallion—Remstraton of Stallions 
Act, 1916 J}—At the trial of an action 
by a person, who was the owner of a 
stallion, against the members of the 
Board of Control & Appeal under the 
above Act for wrongful refusal to 
consider an appeal against the refusal 
of a certificate of registration, it 
appeared that pltf. was not actual 
owner but had contro! & management 
of the animal:—Held: he was en- 
titled to maintain the action.— DUTTON 
ya Evans (1920), 16 Tas. L. R 45.— 


Hire of stallion's services—Liability 
of owner of atallion—Injury to mare. }— 
See Vol. II., p. 220, casen q, r. 

—— Mare improperly served by 
ee ‘See Vol. II., p. 220, cases 
p, t, u. 


sp. Breach of contract. |— 
me v. WALKER, No. 380 i., ante. 











24. 


26. 


26a. 


ARBITRATION. 


Part 1—The Submission. 


Add. Annotation :-—Refd. Charles v. Cardiff 36a. Reference under National Health Insurance 


Collicries (1928), 44 T. L. R. 448. 


Add. Annotation :—Refd. Anglo-Newfound- 
land Development Co. v. R., [1920] 2 K. B. 


Add. Annotations :—Refd. Anglo-Newfound- 
land Development Co. v. R., [1920] 2 K. B. 
214. Mentd. Agricultural Wholesale Soc. 
v. Biddulph & District Agricultural Soc., 
11925] Ch. 769. 


: Verbal agreement to grant royalties— 
Amount to be settled by arbitration—Refusal 
of grantee to arbitrate.|—In 1913 a patent 
was granted for ‘‘ Improvements in winches 
for operating the rope of a duplex derrick.”’ 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses as technical adviser & 
engineer draughtsman; & the co., while the 
patentee was in their employment, made 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.’s service, 
the co. should have pitf.’s licence to make & 
sell windlasses under the patent, at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 5 per cent. on 
the sclling price of the windlasses. Defts. 
denied that they had agreed to accept a 
licence from pltf. :—Held: pltf. had proved 
that the agreement for a hcence had bcen 
made; he was entitled to a reasonable 
royalty; &, as the agreement was verbal, 
& defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official referee for inquiry & report 
under sect. 13 of the above Act.—FLEMING 
». Dora (J. S.) (GRmssy), Lrp. (1921), 38 
RK. P. C. 57. 





41. 


Regulations of Insurance Commissioners.]— 
By an agreement between a medica] prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner agrecd 
to give medical treatment to insured persons, 
& by clause 1 the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. Hy clause 14, 
“any dispute or question arising between 
the committee & the practitioner ... relating 
to the construction of this agreement or the 
rights & liabilities of the committee or the 
practitioner . .. hereunder shall be referred 
tothe Comrs.” By reg. 51 of the régulations, 
‘* Where under the provision of these regula- 
tions or of any agreement made between the 
committee & a practitioner . .. is referred, 
or any appeal from a decision of the com- 
mittee is made to the Comrs. the Cumrs. 
shall determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Comrs. to hear & determine such question 
or appeal, & any decision of the Comrs. or 
any of them made under this article shall be 
final & conclusive.’’ A dispute having arisen 
under tho agreement, the  practitiouer 
brought an action against the committee in 
respect thereof, & the committee applied 
under the Act of 1889, s. 4, to stay the action : 
—Held: the action must be stayed 
(PrckFornp, LJ. & SanGcanr, J.) upon the 
ground that there was a ‘ submission ’’ to 
arbn. within the Act of 1889, 8. 27 (BANKES, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for dctermining disputes 
hatween practitioners & the committee.— 
CLEMENTS v. County oF DEVON INSUR- 
ANCE Comm™rirtTrr, [1918] 1 K. B 4; 
87 L. J. K. B. 203; 118 L. T. 88; 825. PR. 
114. Ces 

Add. Annotation :—Consd. O’Rourke v. Dar- 
bishire, [1920] A. C. 581 


PART I. SECT. 2. 


di. —— Informal extension of 
written submission amounting to new 
parol submisson.}—An award was not 
made within the time fixed by the 
written subniission to arbn. nor was 
the time extended. The arbitrators 
proeee ces after the expiry of the time, 

oth partics appearing before them & 
taking part in the proceedings, & the 
award was mado & not appealed from 
or inoved against, & had ever since 
been acted upon:—Held: a parol 
submission must be taken to have boven 
maade & to include the terms contained 
in the written one, & the award to 
have been made pursuant to the parol 
submission.—HARRISON wv. HARRISON 
(1918), 41 O. L. R. 195; 13 O. W.N. 
245.—CAN, 








10v. ——- Signature of one of 
series of documents—lForming part of 
agreement.J—A submission or written 
agrecinent to submit differences to 


arbpn. may be collected from a scrics 
of documents, even though connected 
by parol evidence, & signature of any 
document forming part of: the agree- 
ment is sufficient to bind the person 
so signing to the submission contained 
in the agreement —SUKNAMAL BAN- 
SIDHAR vw. BaABN LAL KEpDIN & Co. 
(1920), I. L. RK. 42 All. 525.—IND. 


li. General requisites.} — An 
award made by arbitrators is not 
invalid on tho ground that in the 
reference to arbn. the actual disputo 
is atated morelv in general terms, when 
the award itself shows that the nature 
of the dispute was properly explained 
to the arbitrators.—RKAM BAHADUR 
SEN v, MAHANATH GANESH BRNAGAT 
(1923), I. L. R. 2 Pat. 554.—IND. 


Wi ——]—A submission to arbn. 
according ta the above sect. is a sub 
mission which provides that either 
partv in case of a dispute arising on 
the contract is at liberty to take the 
necessary steps to get the dispute 


127 





dooided by arbn —DBURIOR ». WLLER- 
MAN Ciry Lines, Lrp. (1925), 1. L. ®. 
49 Bom. 854.—IND. 


1 fii. Written agreement to sub- 
mit.j—A subinission to arbn. under 
Indian Arbn. Act need not he signed 
by both parties. All that is required 
is a written agreement to submit, 
& acting upon it.—Kanwa Kanta 
DAS » BAERLIEN Brotiers (19238), 
1L. R. 56 Cale. 1178.— IND. 


PART I. SECT 3, SUB-SECT. 1. 


sa. Appointment of anpraisers— 
Under arrangement separate from 
policy. J—Held: not to constitute a 
submission to arbn., but a provision for 
appraisoment.—Se«rLe wv. ALLIANCE 
InsuRaNc?E Co., {1925} 4 D. L. R. 378 ; 
[1925] 3 W. W. R. 720.—CAN, 


PART I. SECT. 3, SUB-SECT. 2. 

42 iii. .J—In an action of 
slander the partics agreed to trial before 
a judge & seven jurymeon instead of the 
requisite cight. A verdict was given 











Cases 44a—141. 


44a. 








Appeal.|—Where proceedings are 
taken out of the ordinary cursus ouri@, with 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 








ENGLISH AND Emprre Dicrest SUPPLEMENT. 


78. Add. Annotation :-—Refd. L. & N. BH. Ry. v. 


Easington Union Assmt. Com. & Dasington- 
we Tree Parish Council (1925), 95 L. J. 
s ° 2 e 





an arbitrator, so as to deprive cither party 79, Add. Annotations :—Refd. Re Badische Co., 
of the right of appeal, unless there has been Bayer Co., etc., [1921] 2 Ch. 331. Mentd. 
an attempt to give the ct. a jurisdiction Lebeaupin v. Crispin, [1920] 2 K. B. 714. 
pier i does not possess, or unless the pro- go, Add. Annotations :—Refd. Fried Krupp Akt. 
cedure has been so violently strained as to v. Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
be put entirely out of its course.—PISANI v. 304; Re Badische Co., Bayer Co., etc., [1921] 
A.-G. For GIBRALTAR (1874), L. R. & P. OC. , 9a]. e Bank. [1927 
616: 30 L. T. 729: 22 W R900 2 Ch. 331; Jebara v. Ottoman Bank, [ ] 
Annotations Mentd Readdy v Pondergast oe o tes = oe clas wer. EB Seow 
MON laa. Bi tS Ee poe ew York v. Hannay, [191 . B. 623 ; 
Ware'o: Whitlock. flows ek Beate Parte eens Central India Mining Co. v. Soc. Coloniale 
58. Add. Annotation :—-Consd. Charles v. Cardiff Anversoise, [1920] 1 K. B. 753 ; Larrinaga 
Collicries (1988), 44 T. L. R. 448. v. Soc. Franco-Americaine des Phosphates de 
53a. .|—-BoynTon v. RicHARrDsoN, No. Medulla (1922), 38 T. L. R. 739. 
T1la, post. ee - Lert ene ae irae an 
66. Add. Annoiations -— . Bi . talian buyer ng sellers it was pro- 
ae ee adi ‘ of this contract to be settled by arbn. in 
Simbro Trading Co. v. Posograph (Parent) : : 
Corpn., [1929] 2 K. B. 266. Te a ae ee 
; : : aving arisen between the parties, deits. 
68. Add. Annotations :—Consd. Charles v. Cardiff appointed M. as their arbitrator. Plt. 
Collieries (1928), 44 T. L. R. 448. Mentd. . : ; : 
Hirii Muli: Ch Yuo SS. Co.. [1926 having failed to appoint an arbitrator after 
A i 407 ae CORR EUS das of ] due notice given, M. made an award in 
cane eer favour of defts., & defts. thereupon counter- 
70. Add. Annotation :—Consd. Charles v. Cardiff claimed to enforce the award :—Held: (1) the 
Collierics (1928), 44°'T. L. R. 448. words ‘ to be settled by arbn. in London in 
71. Add. Annotations :— Apld. Boynton  v. the usual way ’’ meant the way in which 
Richardson (1924), 69 Sol. Jo. 107. Consd. disputes arising as to the particular com- 
Wisbech 2 I). C. v. Ward (1927), 91 J. P. 200. modity were settled in London, & there was 
Refd. Brightman v. Tate, [1919] 1 K. B. 463; ample evidence that the dispute had been 
Wishech R. C. v. Ward, [1928] 2 K. B. 1. settled ‘‘ in the usual way”; (2) any objec- 
71a. Surveyor’s certificate—Valuation of timber— tion to the award upon the ground of irregu- 
Liability for negligence.|—A firm of sur- larity or misconduct on the part of the 
veyors was appointed jointly by the parties arbitrator could only be taken by motion 
to a contract for the sale of certain growing to set aside or remit the award, & pitf. 
timber, to value the timber. The vendor having failed to move within the limited 
subsequently commenced proceedings ayainst time, his remedy in that respect had lapsed.— 
the surveyors for damages for negligence in SckIMAGLIO v. THORNETT & FEAR (1924), 131 
respect of their valuation of the timber :— L. T. 174; 40 T. L. R. 320; 68 Sol. Jo. 
Held : the surveyors were in the position of 630 ; 29 Com. Cas. 175, C. A. 
quasi-arbitrators, & the action failed.— 141. Add. Annotation :—Refd. Phoenix Insce. of 


nes v. RICHARDSON (1924), 69 Sol. Jo. 
07. 


Hartford v. De Monchy (1929), 141 L. T. 
439. 


for pltf. Deft. appealed :—#Held: the 
ct. had acted as un arbitrator, & no 
appeal Jay.—LOANE v. BLACK, [1925] 3 
D. L. R. 940.—CAN 


42 iv. -+-ee FRASER’S 
APPEAL, Re WINNIPEG CHARTER, [1927] 
40). L. Rk. 213; [1927] 2 W. W. 1. 
600; 36 Man. L. R. 597.—CAN. 


PART I. SECT. 3, SUB-SECT. 6. 


51 ii. -+-Where land was ex- 
propriated for railway purposes the 
railway co. & the owner agreed to have 
the compensation determined hy refer- 
ence to three named persons called 
** valuers "' in the submisstou: their 
decision was to be binding & con- 
clusive on both parties & not subject 
to appeal; they could view tho pro- 
perty & call such witnesses & take such 
evidence, on oath or otherwise, as they, 
or a majority of them, might think 
proper; & either party could have a 
representative present at the view 
or taking of ovidence, but his failure 
to attend for any reason would not 
affect the validity of the decision :-— 
Held: this agreement did not provide 
for a judicial arbn. but for a valuation 
merely.—CAMPBELLFORD, LAKE On- 
TARIO & WESTERN Ry. Co. v. MASs1E 
(1914), 50 S. C. R. 409.—CAN. 

m i. Assessing loss by theft & fire— 
Appointment of appraisers under ar- 
rangement senarate from  policy.j— 
Held: «a provision for appraienient, 
& not a submission to arbn.—SEARLE 











v. ALLIANCE INSURANOE Co., [1925] 4 
aly 378; [1925] 3 W. W. R. 729. 


ni. S. P. IRwIn v. CAMPBELL (1914), 
32 OQ. L. R. 48.—CAN. 


PART I. SECT. 4. 


ti. S.P. JNAUENDRA NATH BAGCHI1 
v. SURES CHANDRA Roy (1927), 1. L. R. 
6 Pat, 556.—IND. 

Vv i. -J—The_ selection of a 
guardian cannot be referred to arbn., 
as il is not a matter of private interest 
between parties.—PALANIAND!I CHETTI 
v. ADAIKALAM CHETTI 1923), 1. L. R. 
47 Mad. 459.—IND. 

sm. Liability for & amount of ali- 
mony.j—Held: proper subjects for 





arbn.—HARRISON v. HARRISON (1918), 
ae L. R. 195; 130 W. N. 245.— 


sp. Right to receiver & injunction. }— 
Heid: not a matter to refer.— 
SURENDRA KUMAR ROY CHOWDHURY 
v. SUSHIL KuMaR ROY OHOWDHURY 
(1927), 1. ® h. 65 Calc. 249.—IND. 


PART I. SECT. 5. 
st. Reference by Crown—By whom 
signed. }—DOMINION BUILDING CORPN., 
Lrp. v. R., [1927] 2 D. L. R. 51 
(1927) Exch. C. R. 79.—CAN. 
PART I. SECT. 6, SUB-SECT. 1. 
137 fi. ———.}—Where a submission 


° 
5 


to arbn. is made subject to Arbn. Act. 
N.S.A., 1922 (c. 98), the provisions of 
that Act must be held to be applicable 
in so far as they can reasonably be 
applied.—MASTERS & McCDOUGALL v. . 
STEPHEN, STEPIEN v. MASTERS & 
McDouaaun., [1925] 4 D. lL. R. 684; 
[1925] 3 W. W. KR. 493.—CAN. 


PART I. SECT. 6, SUB-SECT. 3. 


145 v. .--A policy of fire 
insurance provided that if a claim be 
rejected & an action be not comnnmenced 
within three months after such rejec- 
tion, aj] benefits under the policy 
should be forfeited, & further any 
question of amount of loss should be 
referred to arbn., such arbn. to be a 
condition precedent to any action. 
To a claim sent in, the co. answered 
that they did not agree upon the 
amount claimed & that under the con- 
ditions of the policy aa did not 
admit their Wability:—Held: the 
right of action was that it might be 
decided whether such rejection was 
right or wrong, & it was only in the 
event of that question being decided 
against the co. that it would become 
necessary to ascertain the amount of 
the loss by arbn.—EAGLe Star & 
BRITISH DOMINIONS INSURANCE Co, 
v. pene (1922), I. L. R. 47 Bom. 


509.—IN 
ei. —— ~}—The partics in 
framing a contract may insert a clause 











147a. pas eT 


146. Add. Annotations :—Consd. Woodall v. Pearl 


Agsce., [1919] 1 K. B. 593. Distd. Macaura 
v. Northern Assce., [1925] A. C. 619. Refd. 
Sanderson v. Armour (1922),91 L. J. P. C. 167; 
er rae v. Cheong Yue 8S.S. Co., [1926] 


147. Add. Annotation :—Consd. Macaura v. North- 


ern Assce., [1925] A. C. 619. 


-]—In a proposal for insurance 
against accident the intending assured stated 
his occupation & signed a declaration that 
the answers to the questions therein were 
true, & that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 
& declaration ‘‘ which proposal & declaration 
warranted to be true it is agreed shall be the 
basis of this contract ... & be considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facio render this policy null & void’; & 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renewed from year 
to year but only upon condition that nothing 
had happened to increase the risk, & if the 
risk was increased by (inter alia) the assured 
engaging in some other occupation, then 
‘unless notice in writing of such increased 
risk is given to the co. ... & any extra 
premium that may be required paid ... the 
policy is void & no claim can be made.’’ 
By condition ll, ‘‘If any question shall 
arise touching this policy or the liability of 
the co. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured & all 





- Vol. 11.—Arbitration. Cases 146— 155. 


refer & shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agrecd on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889 ... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.’’ During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, & they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy :—Held : (1) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a right of 
action; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
& were entitled to rely upon the arbn. clause 
as a defence to the action.—WO0OODALL v. 
PEARL ASSURANCE Co., [1919] 1 K. B. 593 ; 
88 L. J. K. B. 706; 120 L. T. 556; 83 J. P. 
125; 63 Sol. Jo. 352; 24 Com. Cas. 207, 
C. A. 


Annotation :-—<As to (2) Refd. Macaura v. Northern Assce., 
[1925] A. C. 613. 


Compare original volume, p. 356, No. 293. 


153. Add. Annotations :—Refd. Lowther v. Clifford 


(1926), 95 L. J. K. 1. 576. Mentd. Croft v. 
Blay, {1919] 2 Ch. 343; Cole v. Kelly, [1920] 
2K. B. 106; Re Leeds & Baticy Breweries & 
Bradbury’s T.ease, Bradbury v. Grimble, 
[1920] 2 Ch. 548. 


persons claiming through the assured may 


binding them to refer all future 
disputes, either in the carrying out 
of the contract or in respect of a breach 
of it, to arbn., & one party to such a 
contract. cannot, by averring that. the 
other party has repudiated the con- 
tract, get rid of the arbn. clause.— 
SANDERSON & Son v. ARMOUR & CO., 
LTp. (1922), 91 L. J. P. C. 167; 127 
L. T. 5973 [1922] S. C. (H. UL.) 117; 
59 Se. Li. R. 268.—SCOT. 


@ ii. .}—Where there is a 
repudiation which goes to the sub- 
stance of the whole contract, the 
pereon setting up that repudiation can- 
not insist on a subordinate term of the 
contract still being enforced.— GRaHAM 
v. PROVIDENT LIFB ASSURANCE CoO.,, 
[1922] N. Z L. R. 718.—N.Z. 


e iii. -J—Wohere a contract 
contains an arbn. clause, & one of the 
parties sceks to avoid the contract, 
the dispute is referable to arbn. if the 
avoidance of the contract arises out of 
the terms of the contract itself. Where, 
however, a party seeks to avoid the 
contract for reasons dehors it, the 
arbn. clause cannot be resorted to as 
it, together with the other terms of 
the contract, is set aside. In other 
words, a party cannot rely on a term 
of the contract to repudiate it, & still 
say the arbn. clause should not apply. 
If he relies on a contract he must roly 
on it for all purposes.— INDIA ELEcTRIO 
Co. v. GENERAL ELECTRIO TRADING 
a I. L. R. 53 Bom. 673.— 














gi, ———- Performance of contract 


prevenied by Government.J—A __ firm 
agreed to sell & to ship from Calcutta 
to Buenos Ayres bales of jute goods. 
The contracts contained provisions 
exempting tho sellers from Uability 
for late & short shipment attributable 
(inter alia) to Govt. commandeering 
of ships, war, ‘‘or any other unfore- 
reen circumstances ’’ & included pro- 
visions for the shipment of delayed 
cargoes ag soon as possible, subject to a 
right of refusul on the part of the pur- 
chasers. Kach contract contained an 
arbu. clause in these terms: ‘* Any 
dispute that may arise under this con- 
tract to be settled by arbn.’”’ JBefore 
all the bales had been shipped, the 
further export of jute from Indla to the 
Argentine was prohibited. A con- 
troversy having arisen between the 
parties as to whether, in the circutm- 
stances, the contracts had been 
rendered void & unenforceable quoad 
the shipment of the remainder of the 
bales :—Held - on a construction of the 
contracts, the controversy was a 
dispute arising undcr the contracts, & 
accordingly, fell to be determined by 
arbu.—-Scotrr & Sons v. DEL SEL, 
(1923] S. C. (H. L.) 37.—SCOT. 


8 ii. Contract cancelled.}—If a 
contract is cancclled, an arbn. clause 
falls with such cancellation.—Cox 
Towina LINE v. BUNFIELD & Co. 
(1922), 68 D. L. R. 133.—CAN. 

8 ili. Existence of dispute.}— 
The right of one party to a contract to 
insist upon a term in it providing for 
reference to arbn. depends in the first 
place on the existence of a dispute.— 
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155. Add. Annotations :—As lo (1) Refd. Jones 1. 
Oceanic Steam Navigation Co., [1924)2 Kk. B. 


STANDARD INSURANGE CO. v,. SCANDRETY 
(19238), 23 S. Ro ON. SW 25435 40 
N.S. W. W. N. 22.—AUS. 

s iv. .}~—The existence of a 
dispute is an essential condition for the 
jurisdiction of arbitrators.—UTTAM 
CHAND SALIGRAM vw. JEWA MamMmoog) 
(1919), I. L. WR. 46 Cale. 534.—IND. 


153 iv. Lease in dispute. \--—-A 
lease contained a clause referring to 
arbn. certain specific matters & “ uny 
other questions in roference to this 
lease which may arise between the 
parties.”” In arbn. proceedings the 
issuc between the parties was not the 
validity of a notice to quit but the 
question whether the tenant was 
possessing under the Ieaso or under a 
new bargain:—l/eld: as tho Icuse 
itself was in dispute, the arbn. clause 
in the lease did not apply.—Hot1! v. 
COWAN, [1926] S. C. 58.—SCOT. 


sb. Olause in broker's note— Rules 
applicable to members only. }——Flour was 
sold by defts. to pitf. under contracts 
in broker’s notes which contained a 
condition that the rules & regulations 
of the S. Assocn. should apply. The 
rules of the assocn. provided that every 
dispute or difference arising out of any 
contract or dealing should be referred 
to arbn. Pltf., who was vot a member 
of the assocn., having sucd defts. for 
damages for breach of contract :— 
Held: as the rules referring to arbn. 
were applicable only to disputes 
between members of the assocn., an 
application for a stay of proceedings 
must be dismissed.—LEVIN ev. BrRa, 
ETC., {1921j App. D, 78.—S. AF. 











Cases 155—165c. ENGLISH AND Emprre Dicest SUPPLEMENT. 


730; N. V. Kwik Hoo Tong Handel Maat- : 


schappij v. Finlay, [1927] A. C. 604. As to 
(2) Refd. Sanderson v. Armour (1922), 91 
L. J.P. C. 167. 

166. Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


164. Add. Annotation :—Consd. Pinnock v. Lewis 
& Peat, [1923] 1 K. B. 690. 

164a. ——-.]—By two contracts made in 1919, 
applit. bought from resps. a large quantity 
of ‘‘ American Fresh Eggs.’’ The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
‘“such reference shall be claimed in writing 
within three days after the goods have been 
landed.”’ It was also provided that the 
award in writing of any two arbitrators should 
be conclusive & binding on all parties, subject 
to the right of appeal. The goods arrived in 
Kingland, & were not examined at the port 
of Janding, but were sold by applt. to sub- 
purchasers. More than three days after thie 
goods had been landed applt. wrote to resps. 
complaining that the goods were of inferior 
quality, & some time later he wrote a letter 
claiming a reference to arbn. Resps. did 
not. then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps took the points that applt.’s 
claim was out of time, & that the goods should 
have been examined at the port of landing. 
The arbitrators awarded ‘that the buyer 
was out of time in examining & making claim 
on the goods, & also in claiming arbn., 
that therefore his case fails.’’ The buyer 


took no steps to sect aside the awards, but | 
nearly two years later brought an action 


claiming damages for breach of contract :— 
Held: the awards were a bar to the action.— 
AYSCOUGH t. SHEED THOMSON & Co. (1924), 93 
lL. J. K. B. 924; 131 L. T. 610; 40 T. L R. 
707 ; 30 Com. Cas. 23, H. L. ; affg. (1923), 92 
I. J. K. B. 878, C. A. 

aanolanan Dieta: Pinnock v. Lewis & Peat, [1923] 1 


165a. Arbitrator to be appointed within limited 
time.J—A ship was chartered for a voyage 
from R. to H. with a full cargo of linseed. 
The charterparty provided for the reference 
of all disputes to the final arbitrament. of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continned: ‘ Any claim must 
be made in writing & claimants’ arbitrator 
appointed within three months of final 
discharge, & where this provision is not com- 
plied with the claim shal! be deemed to be 
waived & absolutely barred.’’ After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commenccment of the voyage. 
The shipowners pleaded that the chartercrs 
failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, & by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law :—-Held: (1) the 


165c. 


ground that it ousted the jurisdiction of the 
_.., (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause.— 
ATLANTIC SHiprPIng & TRADING Co. ». 
Dreyvrus (L.) & Co., [1922] 2 A. C. 250; 91 
L. J. K. B. 618; 127 L. T. 411; 38 T, L. R. 
534: 66 Sol. Jo. 437; 15 Asp. M. L. C. 566; 
27 Com. Cas. 311, H. L.; varying S. C. aub 
nom. DREYFUS & Co. v. ATLANTIC SHIPPING 
& TRADING Co. (1921), 37 T. L. R. 417, C. A. 


Annotations :-—As to (1) Distd. & Expld. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 
Compagnie Furness (France), [1922] 2 K. B. 797; Pinnock 
v. Lewis & Peat, [1923] 1 K. B. 690. Generally, Mentd. 
The Christel Vinnen, [1924] P. 613; Reed v. Page & Eusat, 
[1927] 1K. B. 748. 


165b. 


As to (2) Distd. Ford ». 





J—-A charterparty contained a clause 
providing that all disputes arising out of the 
contract should be referred to arbn., the 
claimants’ arbitrator to be appointed within 
a time therein limited, & if he was not so 
appointed the claim was to be deemed to be 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship's unseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 
award was made in their favour, the ship- 
owners not appearing :—Held: although the 
loss was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn, but only in accordance with 
its terma, & as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award.—lI"orp (H.) & Co. vw. 
COMPAGNIE FURNESS (FRANCE), [1922] 2 
K. B. 797; 92 L. J. K. B. 88; 128 L. T. 
286; 16 Asp. M. L. C. 102, D. C. 


.]—Pltfs. bought from defts. a quantity 
of East African copra cake to be of fair 
average quality, sound delivered. ‘The con- 
tract provided that ‘‘the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination’’; that any 
disputes arising out of the contract should 
be settled by arbn.; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pitfs. resold 
the copra cake to B. & Co., who resold it to 
deajers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pitfs. claiming damages, it was 





Annotation :-—Distd. Ayscough v. Sheed Thomson (1924), 93 
L. J. kK. B. 924, J oe sas 
165d. 


167. 


168. 


172. 


237a. ‘‘ If any dispute as to the agreement or any 
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pute should arise between the partics as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
—Held: such dispute came within the clause, 
& was not a dispute dehors the contract.— 
DE LA GARDE v. WORSNOP & Co., [1928] Ch. 
17; 96 L. J. Ch. 446; 187 L. T. 475; 71 
Sol. Jo. 604. 


238a. ‘* All loss.’”?]—-In an action in Manitoba 
against building contractors to recover sums 
improperly paid to them under a contract, 
& tor damages, a judgment by consent was 
entcred whereby it was provided (inter alia) 
that pltf. should recover, among other sums, 
‘‘all loss to pltf. by reason of defective 
workmanship & materials,’”” & that there 
should be sct off against the sums recovered 
by pltf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited & credited were to be deter- 
mined by two appraisers, & that any matter 
upon which they differed was to be referred 
to # named umpire whose decision thereon 
was to be final; & that the Manitoba 
Arbn. Act should not apply. Defts. moved 
to set aside or vary an award made :—Held : 
(1) under the words ‘“ all loss”’ there was 
jurisdiction to award to pltf. not only 
sums actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on its face, it could not be gues- 
tioned either on tbe facts or on the law.-— 
A.-G, FoR MANITOBA v. KELLY, [1922] 1 


found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing else :—Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim.—PINNOCK 
BROTHERS v. LEWIS & Prat, Lrp., [1923] 1 
K. B. 690; 92 L. J. K. B. 695; 129 L. T. 
320; 39 T. L. R. 212; 67 Sol. Jo. 501; 28 
Com. Cas. 210. 





-|—Pitfs. chartered their ship to defts. 
to carry grain, the charterparty providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be ‘“ ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shall be deemed to be waived 
& absolutely barred.’”’ Before completion of 
discharge defts. made various payments to 
pltfs. on account of freight, & on final dis- 
charge pltfs. claimed that £568 was still 
owing for freight. Defts. admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pltf{fs. brought an action | 
for £568 balance of freight & defts. counter: | 
claimed £581 for short delivery :—dHeld : | 
though pltfs. could not recover the £568, as | 
the claim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dispute, 
was barred by ee nee 
STEAM SHIPPING Co., Lrn. v. BUNGE Y BORN Y OCD « ; are ny 
Lrarraba S.A. (1927), 43 T. L. R. 374. ee ee ee 


Add. Annotation :-—Distd. Crediton Gas Uo.) Anntations:—As to (2) Consd. Kelantan Government 1 
v. Crediton U. D. Cx flg28] 1 Ch. 447. | Duff Development Co., [1923] A. C. 395; Refd. Hirji Mul 


Add A tati Gonsd Metrop litan Cheong Yue SS Cou, [4926] A. C. 497. 
° nnovation ?—— ° eLvropoll : rae 7 
Tunnel & Public Works v. L. lec. y., | 240, Add. Annotation ‘ Refd. Re Boks & Peters, 


meena ' Rushton, [1919] 1 Kk. B. 491. 
1926] Ch. 371. , . ‘ 
ye J peace -—Consd. Hirji Mulji. v | 254. .1dd. Annotations :-—Consd. Board of Trade v. 
. : : : oi Cayzer, Irvine, [1927] A. C. 610. Apprvd. 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P.O. 58. 
254a. ———-.]|—Unless the submission otherwise 


Add. Citation :—2 Hudson’s B. C. 4th ed. 100. 
Add. Annotations :—Consd. Re Nott & Cardiif 
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BS 

above Act.—Cayzrk, InvINE & Co. v. BOARD 
OF TRADE (1925), 95 L. J. K. B. 1843 136 
LT. 7; 42 T. Ll. R. 163; 70 Sol. Jo. 347; 
revsd. on other grounds, sub nom. BOARD OF 
TRADE v. CAYZER, IRVINE & Co., [1927] A. C. 


matter or thing therein or intention or con- | 
struction thereof.’?}—Where a dispute arose | 
on a contract as to the meaning of a clause | 
therein which dealt with tests that the pur- | 
chaser was making, the purchaser contending | 610, HL. 

that the tests were unsatisfactory, & the : snnotution :—Refd. Hvman, v. Hyman, Hughes v. Hughes 
vendor that they signed the contract on the | (1928), 159 L. T. 416. 

faith of an assurance by the purchaser that | 254d. 
the tests were proving satisfactory, & the ! 
contract contained a clause that if any dis- ! 








—.]--Although above Act does not in 
terms apply to arbns. it is an implied term 
of a contract which contains an arbn. clause 


PART I. SECT. 6, SUB-SECT. 7.—A. 


166 iv. -}~An arbitrator can- 
not, by an erroneous cunstruction of the 
contract, give himself jurisdiction over 
matters vot covered by it; he cannot 
go beyond the matters as to which the 
parties agreed to give him jurisdiction, 
nor can he deprive the ct. of the right 
& duty of determining the limits of the 
jurisdiction.—Law eo. Ciry OF TORONTO 
(1920), 47 O. L. R. 251; 18 O. W.N. 
58.—CA 





PART I. SECT. 6, SUB-SECT. 7.—D. 


a (p.343)i.** Any difference’’— Partner- 
ship digsmute—Clavm for damages.}—A 
clause in a deed of partnership provided 
thatany differonce between the partners 
in regard to any matter relating to the 
partnership affairs should be submitted 
to arbo. Pitf. sued deft. for damages 
suffered through the fraudulent acts 
of deft. in breach of his duty as a part- 
ner :—VFleld: such a claim fol] within 
the terms of the arbn. clause.— 
WALTERS t. ALLISON (1922), 43 N L.A. 
238.—S. AF. 


PART I. SECT. 7. 


ri. Jj-—-GromeEe v. MONTREAL 
Corpn., [1924] 4 D. L. R. 401.—CAN. 


sc. Waiver of right tv wmmediate 
appraisal—Repossession by vendor of 
farm implement—Farm Implement Act, 
R.S.S. 1920 (ce. 1238), 8. 24.)—Re Gray 
TRACTOR Co. oF CANADA & VAN 
TROYEN, 11925] 1 D. L. R. 718; [1925] 
1 W. W. lt. 513; 19 Sask. L. R. 202.— 
CAN. 





Cases 254b—307. 


that the arbitrator must decide the dispute 
according to the existing law of contract, & 
every defence open in a ct. of law can be 
equally proponed for the arbitrator’s decision, 
& consequently in an arbn. above Act can 
be pleaded.—RamputTrr RAMKISSEN DAS v. 
Sassoon (EF. D.) & Co. (1929), 98 L. J. P. C. 
58; 140 L. T. 542; 45 T. L. R. 205, P. C. 
Add. Annotation :—Consd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 


Add. Annotations :—Consd. Czarnikow »v. 
Roth, Schmidt, [1922] 2 K. B. 478; Hallen 
v. Spaeth, [1923] A. C. 684. Expld. Caven 
v. Canadian Pacific Ry. (1925), 133 L. T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
503; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1922] 2 A. C. 250; Board of Trade 
vo. Cayzer, Irvine, [1927] A. C. 610; Gowar 
v. Ifales (1927), 96 J. J. K. B. 1088 ; Wales 
v. Iron Trades Employers’ Assocn. (1928), 
21 B. W. C. ©. 316; llyman v. Hyman, 
JTughes v. Ifughes, [1929] P. 1. Mentd. 
Hill v. South Staffordshire Ry. (1865), 12 
L. 'T. 68; Lothian v. Epworth Press (1927), 
137 L. T. 582. 

265. Add. Annotation :—Mentd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


Action on charterparty.]|—ATLAN- 
TIc Surppina & TRADING Co. v. DREYFUS (L.) 
& Co., No. 165a, anie. 

269. Add. Annolation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

278. Add. Annotation :—-Refd. Kerr v. Marine 
Products (1928), 44 T. L. Lt. 292. 

278. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 


288. Add. Annotation :—Refd. Sanderson v. 
Armour (1922), 91 L. J. P. O. 167. 

290. Add. Annotations :—Apld. Woodall v. Pearl 
Assce., [1919] 1K. B. 593. Consd. Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. Apld. 
Hallen v. Spacth, [1023] A. C. 684. Expld. 
Caven v. Canadian Pacitic Ry. (1925), 1838 
L. T. 774. Apld. Board of Trade v. Cayzer, 
Irvine, [1927] A.C. G10. Refd. Hill v. South 
Staffordshire Ry. (1865), 12 L. T. 63; Atlantic 
Shipping & Trading Co. v. Dreyfus, [1922] 2 
A. C. 250; Gowar v. Hales (1927), 96 L. J. 
KX. B. 1088 ; Wales v. Iron Trades Employers’ 
Assocn. (1928), 21 B. W. 0. C. 316; Hyman 
«. Ilyman, ILughes v. Hughes, [1929] P. 1. 
Mentd. Lothian v. Epworth Press (1927), 
137 li T. 582. 

291. Add. Annolation :—Mentd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


255. 


263. 


265a. 








PART I. SECT. 8. 


.}+—An agreement 
to refer a dispute to arbn. doos not 
oust the jurisdiction of the ct.— 
BHOWANIDAS RAMGOBIND vo. PANNA- 
CHAND LucnMipaT (1924) ILL. It. 

52 Calc. 453.—- IND. 


263 vii. 








PART I. SECT. 9, SUB-SECT. 1, & the co. to 

290 v. —— Kefcrence of disputed 
craim under policy.}—Conditions in an 
insurance policy requiring the reference by 
of any disputed claim to arbn. & the 
making of an award a condition 
precedent to any right of action on the 

olicy, & requiring tho action to be 
brought within three months after 
such award, are valid.—WrEBB  v. 
QUEENSLAND INSURANCE Co., LTD., 
(1920) N. Z L. R. 118.—N.Z. 


290 vi. _————. }-—On an applica- 


luading--No 





restrain deft. from proceeding with his 
action, which by agreement was dealt 
with as if made by originating summons 
for the construction of the policy, 
removed into the Ct. of Appeal for 
rgument :—Held:  pitf. 

entitled to a declaration that it was a 
condition precedent 
ay, & of deft. to recover 
any sum under the policy that the 
amount payable by the co. in respect 
to the accident should be deter ed 
arbn.—UNITED INSURANCE Co. v. 
ZL. R. 33.—N.Z. 


PART I. SECT. 9, SUB-SECT. 2. 
295 v. ——-.]}—BRYLINSKI v. INKOL 
(1924), 55 O.L R. 369.—CAN. 
sd Reference of disputes at port of 
ion 
after arbitration. }—Held: 
prohibited the bringing of an action 


an ench a Aicnuta antaide the nroavinee 


ARTHUR, [1929] N. 


EneuisH AND Emprre Digest SUPPLEMENT. 


293. Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. O. 810. 


299. Add. Annotation :—-Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


300. Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


801. Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 


302. Add. Annotations :—As to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925] 2 K. B. 73. Apld. Wales v. [ron Trades 
Employers’ Assocn. (1928), 21 B. W.U. C.316. 


302a. Reference of disputes under charterparty— 
No action maintainable till after arbitration. |— 
WILLIAMS & MORDEY v. MULLER (W. I.) 
ea (LonpDoN), Lrp. (1924), 18 Lloyd, L. R. 


803. Add. Annotation :—Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. BR. 448. 


305. Add. Annotation :—As to (2) Consd. Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 


305a. Provision for fixing valuation of buildings by 
reference to arbitration.}]——Applt. let an 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
would purchase ‘“‘ by valuation buildings 
erected by the lessee,’’ with a reference to 
arbn. if the os were unable to agree the 
valuation. esp. covenanted not to transfer 
the demised premises without the written 
consent of applt.; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. having 
resumed possession, resp. aed: him to 
recover the value of buildings erected by the 
sub-lessee. There had been no agreement 
as to the amount of the valuation, & no 
arbn. :—Held: the action failed, since upon 
the true construction of applt.’s covenant 
resp. could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation.—HALLEN v. SPAETH. [1923] 
A. C. 684; 92 L. J. P. C.181L: 129 L. T. 
803, P. C. 


306. Add. Annotations :—Consd. Ramdutt Ram- 
kissen Das v. Sassoon (1929), 98 L. J. P. C. 
58. Refd. Cayzcr, Irvine v. Board of Trade 
(1926), 95 L. J. K. B. 1054. Mentd. Black- 
burn Bobbin Co. v. Allen, [1918] 1 hk. B. 540. 


307. Add. Annotation :— Generally, Mentd. Mo- 
riarty v. Regents’ Garage Co., [1921] 1 
K. B. 428. 


in which the port of loading was 
situated.—Cox TOWING LINE v. Bun- 
Lat & Co. (1922), 68 D. L. R. 133.— 


se. Provision for fixing price of goods.) 
—PDPitf. agreed to svull, & deft. agreed to 
purchase, all fish caught by pltf. The 
price was to be “* hereafter agreed upon, 
failing which the price shall be arrived 
at by the decision of three arbitrators."’ 
Provision was made for appointment 
of the arbitrators who were to ‘* deter- 
mine the price for the winter fish & the 
price so determined shall be paid ”’ by 
deft. to pltf. :—Held: the fixing of the 
price by agreement or arbn. was a 
condition precedent to the right of 
Itf. to sue to recover the price.— 
IDAL ¥. ROBINSON (WILLIAM) Co. 
Ltp.; STEVENS v. ROBINSON (WILLIAM 
Co., LTD.; SIGURDSON »v. ROBINSON 
(WILLIAM) Co., LTp., (1925) 1 D. I. R. 
1001.—CAN. 


co. Was 


to the liability 


** elsewhere’? till 
the clause 


310a. Jurisdiction of arbitrator—Dismissal of action 
on ground that award is condition precedent.| 
—When an action on a contract has been 
dismissed upon a contention by deft. that an 
award is a condition precedent to the right 
to sue, & the claim is then submitted to arbn., 
deft. is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due.— 
Souto British INSURANCE Co. v. Gauci 
BROTHERS & Co., [1928] A. C. 352; 97 
L. J. P. ©. 101; 139 L. 'T. 362, P. C. 


316a. Petition of right.]|—(1) Where a pctition of 
right, founded on a contract with the Crown 
which contains a written agreement to submit 
differences to arbn., has been filed in the High 
Ct. of Justice, proceedings in the petition 
may in @ proper case be stayed under the 
Act of 1889, 8s. 4. (2) The granting of the 
King’s fiat is not a step in the procecdings 
within that sect. 

Held: (3) as the matters in dispute in- 
cluded an important constitutional question 
the proceedings in the pctition ought not 
to be stayed.—ANGLO-NEWFOUNDLAND DrE- 
VELOPMENT Co. v. R., [1920] 2 K. B. 214; 
89 L. J. K. B. 570; 122 L. T. 731; 847. P. 
121; 14 Asp. M. L. C. 584, C. A. 

Annotation :—As to (1) Reid. Ruffty-Arnell, etc. Co. v. R., 
[1922] 1 K. B. 599. 
324. To the cxisting paragraph, after the last 
words ‘“‘ being known ’’ add as follows :— 
; (4) although the ct. had jurisdiction to 
appoint a recciver pending a reference to 
arbn., it was not propcr to do so unless a 
special case was Inade, as the course of 
liquidation before the tribunal chosen by the 
partics themselves would thereby be inter- 
fered with. 
Add. Annotations ;:—Mentd. Mortimer 
Beckett, [1920] 1 Ch. 571; Prosperity v. 
Lloyds’ Bank (1923), 39 T. L. R. 372. 


Add. Annotation: — Mentd. Metropolitan 
Tunnel & Public Works v. L, Blec. Ry., 
[1926] Ch. $71. 
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c i. .}~A clause in a policy of 
fire insurance whereby the parties 


330. 


382. 








339 ial. 
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-/—Wheu the ct. has 
been apprised that a suit has been 
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336a. Assignees of contract.J/—ASPELL v. 
Seymour, [1929] W. N. 152, CO. A. 
388. Add. Annotation :—Consd. Metropolitan 


Tunnel & Public Works v. L. Elec. Ry., 
[1926] Ch. 871. 


339. Add. Annotation :—Folld. Metropolitan 
Tunnel & Public Works v. L. Elec. Ry., 
[1926] Ch. 371. 


343. Add. Annotations :—Refd. Hirji Mulji_ v. 
Cheong Yue S.S. Co., [1926] A. ©. 497. 
Mentd. Blackburn Bobbin Co. v. Allen, [1918] 
1 K. B. 540. 


350a. J—LAw v. GarRutrr, No. 324, ante. 


355. Add. Annotations :—Refd. Metropolitan Tunnel 
& Public Works v. L. Elec. Ry., [1926] Ch. 371. 
Mentd. R. v. Leman Street Police Station 
Inspector, Ex p. Venicoff, [1920] 3 K. B. 72. 

362. Add. Annotation :-—Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

367. Add. Annotation:—Consd. Metropolitan 
Tunnel & Public Works v. L. Elec. Ry., 
[1926] Ch. 371. 


372. Add. Annotation :—As to (1) Apld. Metro- 
olitan Tunnel & Public Works v. L. Blec. 
y-, (1926] Ch. 371. 


372a. ——-.|—FPitfs. agreed with defts. to execute 
railway works at prices contained in schedules 
amounting to £359,383 Os. 10d., & with the 
addition thereto of 10 per cent. tor “ general 
contingencies,’”” amounting in the aggregate 
to £395,321 6s. lid., & there was incorporated 
in the contract a Ictter from defts. accepting 
plitfs.’ tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certificate of defts.’ engineer at 
the rate of 90 per cent. of the value of the 
work actually executed, the remaining 10 
er cent. to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 


of eithor party thereundcr, should be 
referred to defts.’ surveyor, whose 
decision should be final:—Z/eld: Lf 





agreed that, if any difference should 
arise as to the amount of loss, it should 
be submitted to arbn., but which did 
not provide that the determination of 
the insurer’s liability should be post- 
poned until the loss had been ascer- 
tained :—Held : not to be a reason for 
staying an action by the insured on the 

licy.—GRANCHUK v¥. SPRINGFINLD 
IRE & MARINE INSURANCE Co., [1925] 
1D. L. R. 857; (1925) 1 W. W. R. 
272; 35 Man. L. R. 139.—CAN. 

sf. Arbitration Act, R. S. M.. 1913 
(c. 9)}—<Agreement to refer to fureign 
court.)]—Sect. 6 of the above Act enables 
deft. to take advantage of an agree- 
ment to refer disputes to arbn. by an 
application to eg! proceedings in the 
action. A clause in an agreement pro- 
viding for the reference of any disputcs 
which may arise to the decision of a 
foreign ct. is a submission within s. 6.— 
BRAND v. NATIONAL Lire ASSURANCE 
Xo. of Canaba, 11918) 3 W. W. Rh. 
858.—-CAN. 

sg. Arbitration abortive.|J—Where an 
arbn. proves abortive & an action is 
brougbt with respect to the matter 
arbitrated, the objection that the 
parties should be compelled to resort 
to arbn. should be taken at the com- 
mencement of the action.—-BERGE v. 
CAN. 


instituted in contravention of an arbn. 
agreement, the ct. has a discretion to 
stay the sult. The burden lies on pitti. 
to show that some sufficient reason 
exists why the matter should not be 
referred to arbn.—DINABANDHU JANA 
v. DURGAPRASAD JANA (1919), I. L. Kt. 
46 Cale. 1041.—IND. 


m (p. 366) i. Arbitrator unable 
to enforce discovery—cé& attendance of 
witnesses. }—A mere possibility that the 
arbitrators may not be able to enforce 
discovery & the attendance of witnesses 
is no ground for refusing the order of 
stay.—RANEE GUNGE COAL ASSOCN., 
Lrp. v. TATA IRON & STEEL Co., Lrp. 
(1928), J. L. R. 53 Bom. 271.—IND. 


849 i. Power to appoint receiver.}— 
Whero on account of an arbn. clause 
the ct. rao) Nene er ty pending before 
itself, it retains jurisdiction to deal with 
a prayer for an injunction or for a 
receiver.—_SURENDRA KUMAR Roy 
CHOWDHURY v. SUSHIL KUMAR Roy 
Cnoowprnuky (1927), 1. L. 1. 55 Cale. 
2 49.— IND. 
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361i. Surveyor of one parly.J—A 
contract provided that every dispute 
which might arise between the parties 
touching the construction of the con- 
tract, or as to the rights or liabflitics 


questions would come before him for 
decision In which he would be a neces- 
sary witness dofts.’ surveyor would be 
disqualified from acting as arbitrator, 
but as, in the circumstances, he would 
not be a necessary witness, he was not 
disqualified, although he had already 
expressed an opinion in tavour of defts. 
—Hoaua v. BELFast CORPN., [1919] 2 
I. RK. 305.—IR. 


$63 ii. —-When a personal 
interest which may conflict with duty 
exists, an arbitrator is disqualified ; 
& the inference necossary to disqualify 
is more easily drawn by rceasun of the 
relationship between the urbitrator 
& one of the contracting parties.-— 
LAW v. City or Toronro (1920), 47 
O. L. BR. 251; 18 O. W. N. 58.—CAN. 
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369i. Only question one of law.}— 
Heid: the question should be deter- 
mined in the course of the action itself. 
—~GRAHAM v. PROVIDENT Likk AS- 
SURANCE Co., [1922) NZ. LL. R. 718.— 


373 i. Questions of luw inter alia.|— 
An agrooment for tho supply of electric 
evergy by pitf. co. to deft. co. provided 
that the adjustment of all disputes 
should be submitted to three 
arbitrators. Disputes having arisen, 


Cases 372a—408a. 


President for the time being of the Institute 
of Civil Engineers, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An _ originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for ‘* genera] contingencies,”’ 
moved for a stay of proceedings under the 
summons :—-Held ; 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
the necessary technical knowledge for dealing 
with the subject-matter of the contract ; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression ‘‘ general con- 
tingencies ”’ & a number of other expressions 
used in the contract ; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar & would present no 
difficulty to the engineer to whom the parties 
had agreed to refer the decision of their 
disputes; the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
procecd.— METROPOLITAN TUNNEL & PURLIC 
WoRKS v, LONDON HLEcTRIC Ry. Co., [1926] 
at a 95 L. J. Ch. 246; 135 L. T. 35, 


ENGLISH AND Emprre Dicesr SUPPLEMENT. 


379a. Matters in dispute including important con- 


stitutional question.] — ANa1.0-NEWFOUND- 
LAND [DEVELOPMENT Co. v. R., No. 316a, 
ante. 

Add. Annotation :—Consd. Smith v. Martin, 
[1925] 1 K. B. 746. 

Add. Annotation :—As to (1) Refd. Metro- 
politan Tunnel & Public Works v. L. Elec. 
Ry., {1926} Ch. 371. 


Add. Annotation :—Refd. Metropolitan Tun- 
nel & Public Works v. L. Elec. Ry., [1926] 


Add. Annotation :—Mentd. Metropolitan Tun- 
nel & Public Works v. L. Blec. Ry., [1926] 


380. 

383. 

391. 
defts. Ch. 371. 

394. 

there was a clear & 

Ch. 371. 

400. 


Add. Annotation :—Retd. Metropolitan Tun- 
nel & Public Works v. L. Elec. Ry., [1926] Ch. 
371. 


402a. Summons for discovery.|—A party to a 


408a. Granting of 


written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pitfs. in the action took out a summons for 
discovery. Deft. asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action :—Held: he had taken a step in 
the proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay.— 
PARKER, GAINES & Co. v. TURPIN, [1918] 1 
K. B. 358; 87 1. J. K. B. 357; 118 L. T. 
346; 62 Sol. Jo. 331, D.C. 

fiat—Petition of right.|— 
ANGLO-NEWFUUNDLAND DEVELOPMENT Co. 
v. R., No. 31G6a, ante. 


there was an arbitration & an award. 
Kurther disputes subsequently urisiug, 
this action was brought to recover a 
sum of muney alleged to be due under 
the agreemcut; & doft. co. moved 
under Arbu. Act, 1927 (c. 97), 8. 7, to 
stay procecdings :—JJeld: as the 
questions wluch had to be determined 
wore mixed questions of law & fact, 
the ct.’s duscretion should be exercised 
by refusing the motuon & allowing the 
action to procecd.—M. J. O’RBRIEN, 
LTp. 1 SHAMAN KENI Co., [19238] 3 
D.L. i. 43; 62 0. L. R. 160.—CAN. 


373 ii. .]}~—Arbitrators are com- 
petent to determine points of law us 
well as questions of the construction 
of an agreomont. Jt is crroncous to 
apply Knelish decisions subsequent to 
the Enelish Arbn. Act of 1889, without 
qualification, to casey of stay under the 
Indian Arbn. Act, 1899. The principles 
of decirions in Kngland which, since 
the English <Arbn. Act of 1889, 
make the ets. there reluctant to stay 
the suit whero the main point in dispute 
is a question of law, because such a 
question must ultimately return by 
way of a case stated to the ct. for 
decision, should not be appliod for 
refusing a stuy under Indian Arbon. 
Act, 1899, 8. 19.—RANEE GUNGE COAL 
Assoon., LTD. ». TATA IRON & STEEL 
Co., Lrp. (1928), 1. IL. RR. 53 Bom. 
271.—IND. 


374 iii. — — J--An important gques- 
tion of Jaw being involved, the et. io 
the exercise of 166 discretion, refused 
to stay the action. —RICHARDSON ¢. 





ARMY, NAVY & GENERAL ASSURANCE | 


ASSOON., Lip., [1924] 2 1. ht. 96.—IR. 


374 iv. -}--ANGLO-PERSIAN OIL 
Co., Lrp. (MADRAS) 0 PANCLLAPARISA 
Aryan (1923), L. le Ne aT Mad. 164 — 





sk. Fundamental questions of law.) 
—On motion by defta. to stay the pro- 
coedings, & to refer the matters in 
dispute to defts.’? surveyor :—ZJleld : 
fundamental questions of law were 
involved which should be tmed in un 
action. Motion refused.—Hoae — v. 
ee Conrpn., [1919] 2 1. R, 305.— 
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376 vi. -}—-Inan action forspecific 
performance of a contract, deft applied 
for stay of proceedings under an arbn 
clause :—Held: the dispute going to 
the making of the contract was not 
within the arbn. clause, & stay refused. 

-McInrost1 v. LAYKLELD, [1919] 1 
W. W. It. 590.—CAN. 


876 vii. ---On a motion by 
defts. to stay proceedings & to refer 
the matters in dispute to arbn. :— 
Tleld: the matters in dispute were 
outside the arbn. clause, & motion 
refused.—-HoGG wv. BRLFAST CORPN., 
{1919} 21. RK. 305.—IR. 

383 ia. ——.)—The cts. should be 
reluctant to permit an appeal to them 
by one of the partics to aun agreement 
to refer questions that may arise 
between them to a domestic forum 
rather than the ordinary cts., when the 
agrooment is couched in wide terms. — 
STOKES-STEPHENS OIL Co. v. Mc- 
can (1918) 2 W. W. RR. 124.— 








PART J. SECT. 10, SUB-SECT. 7. 


sl. .{flcr appearance.J}-——-An applica- 
tion must be made after appcarance, 
& where appearance is not requisite 
the appHeation may be made at any 
tame before taking any other step in 


the procecdings.— HARRISON, ETC. wv. 
CRESPIN, [1921] V. L. RK. 643.—AUS. 


ei. -#+—-The application for a 
Stuy is too late if made after delivory 
of the defence.—BRAND tv. NATIONAL 
LIFE ASSURANCE Co. OF CANADA, 
{1918} 3 W. W. R. 858.—CAN. 


fi. -]}—An application for stay 
of proceedings before deft. has filed 
his written statement or taken any 
other step in the suit docs not con- 
stitute tuking a step in the pro- 
ceedings within Arbn. Act, s. 19, so 
as to operate as & bar.—JOYLALL & Co. 
». GOPIRAM BmoricA (1920), I. L. BR. 
47 Calc. 611.—IND. 


396 i. Security for  costs.)—Defts. 
were held to be precluded from moving 
for uu order staying proceedings in an 
aciion, by having previously issued & 
served an order for security for costs.— 
HEISTEIN & SONS wv. POLSON JRON 
NAO LTp., [1920) 46 O. L. R. 285.— 


398i. Summons for directions.)— 
If a party on @ surnmons for directious 
takes objection, this is a ‘‘ step in the 
action’? & prevents him applying for 
a stay of the action, although he may 
say at the time he intends to apply 
for a stay.—BUCKLEY v. QUEEN : 
Pye Co., [1923] 3 D. L. KR. 163.~ 








sm. 4 pplication for adjournment,J— 
Held: the mere application for an 
adjournment of the summons was not 
a ‘‘ step in the proceedings ’”’ sufficicnt 
in itself to disentitle tho lessors to 
apply to have the matters in dispute 
referred to arbn.—O’SHAUGHNESSY v. 
QuIOK SERVICE STATIONS, LTD., [1928] 
Vv. L. ge 405 . 44) A. L. T. 279.—AUS. 


410. 


418. 


419. 


420. 
4.24. 
442. 
456. 
472. 


498. 


503. 


521. 


523. 


523a. 


582. Add. Annotation: — Mentd. Macaulay ov. 
Guaranty Trust Co. of New York (1927), 44 


Add. Annotation :—Mentd. Metropolitan Tun- 
se & Public Works v. L. Elec. Ry., [1926] Ch. 
371. 

Add. Annotation :-—-Mentd. Prosperity  v- 
Lloyds Bank (1923), 39 T. L. R. 372. 

Add. Annotations :—Mentd. Hogarth Shipping 
Co. v. Blyth, Greene, Jourdain, [1917] 2 
K. B. 534; North Shipping Co. v. Rank (1926), 
43 T. L. R. 82. 


Add. Annotation :—Mentd. Blackburn Bobbin | 


Co. v. Allen, [1918] 1 K. B. 540. 
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revoke a submission to arbn. is in a matter 
of practice & procedure & therefore lies to 
the Ct. of Appeal & not to a Div. Ct.— 
SIMBRO TRADING Co, v. POSOGRAPH (PARENT) 
CorPpn., [1929] 2 K. B. 266; 98 L. J. K. B. 
G31; 141 L. T. 395 ; 73 Sol. Jo. 384, C. A. 


565. After this case, following ‘‘ D. By Lunacy.— 


See case infra,’ add as follows :— 


E.. Other Cases. 


Add. Annotation :—Refd. Maclean v. Workers’ | 5654. Frustration of adventure—Charterparty con- 


Union, [1929] 1 Ch. 602. 


Add. Annotation :—Mentd. Samuel v. Dumas, 
[1924] A. C. 431. 
Add. Annotation :—Generally, Mentd. Elles- 
mere v. Wallace, [1929] 2 Ch. 1. 
Add. Annotation :—Consd. Simbro Trading 
Co. v. Posograph (Parent) 
K. B. 266. 
Add. Annotation :—Refd. Simbro Trading Co. 
Ae Posograph (Parent) Corpn., [1929] 2 Kk. B. 
266. 

Add. Annotation :—Refd. Re Cogstad & New- 
sum, {1921} 1 K. B. 87. 

Add. Annotations :—Mentd. Hogarth Shipping 
Co. v. Blyth, Greene, Jourdain, [1917] 2 
K.B. 534; North Shipping Co. v. Rank (1926), 
43 JT. L. R. 82. 
Add, Annotation :—Apprvd. Simbro Trading 
Co. v. Posograph (Parent) Corpn., [1929] 
2 K, B. 266. 

Appeal from refusal 


sorpn., [1929] 2 | 


taining arbitration clause.|-—Resps. agreed 
to place their steamship at the disposal of 
applts. on Mar. 1, 1917, & applts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. ‘The ship was 
requisitioned by the Govt. before Mar. 1, 
1917, & was not released until Veb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award :—Held: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction.—HIRJ1 MULJI v. CHEONG 
YUE S.S. Co., [1926] A. 0.497; 951. J. P.C. 
121; 154 L. T. 737; 42 T. L. R. 359; 31 
Com. Cas. 199; 17 Asp. M. L. C. 8, P. C. 


} to revoke.] ~-- An | Annotation :—Distd, De la Garde v. Worsnop (1927), 96 L. J. 
appeal from a judge at chambers refusing to | 


Part Il——The Arbitrators and Umpire. 


T. L. KR. 99. 


B. Under Arbitration Act, 1889 (ec. 49), s. 5. 
626a. Who may apply—Only party to submission. | 


—A. deed of partnership provided that cach 
original partner could, by will or codicil, 
nominate a qualified person as a new general 
partner ; that the admission to the partner- 
ship was to be subject to the consent, not to 
be unreasonably withheld, of the general 


PART I. SECT. 11. 


424 viii. For ‘f BELLOR YOUNG on 
FARRELL v. ARNOTT” read ‘ BELI. 
orn YOUNG OR FARRELL v. ARNOTT.”’ 


PART JU, SECT. 12, SUB-SECT. 2. 


441 i. Powers & duty of court.J—Anu 
arbn. as to the value of property 
became abortive because of the failure 
of the persons appointed to act as 
arbitrators to agree :—Held: it was 
the duty of the ct. in working out a 
contract which provided for such 
arbn. to receive evidence of such value 
& to decide the question.—CALGARY 
CITY v. Blow, [1925] 3D. L. R. 1165; 
1925] 3 W. W. R. 225.—CAN. 


PART I. SECT. 18, SUB-SECT. 1.—B. 


_ 494 ii. Submission by Crown in 
right of Dominion.J—Ontario Arbn. 
Act, 8. 5, making oa submission to arbn. 
{rrevocable except by leave of the ct., 
does not apply to a submission by the 
Crown in right of tho Dominion.— 
GAUTHIER v. R. (1916), 56 S. C. Ri. 
176; 40 D. L. R. 353.—CAN. 


PART II. SECT. 1, SUB-SECT. 1. 


579 x a. ———.J—-FINO v. SOUTH 
AFRICAN Rattways & HARBOURS 
(1927), 48 N. L. R, $69,—S. AF. 











579 xii a.—- - ——.}—-SWANSON v. 
Boarp or LAND & Works, [1928] 
V.L. 4.283; 49 A. L. T. 217: [1928] 
Argus L. It. 186.—AUS. 


579 xxvii. ———.]--SIMsS v. SELLER 
(P. E. I.), [1927] 2 D. L. R. 51.—CAN, 


PART II. SECT. 1, SUB-SECT. 2.—A. 


n. Add as follows :—Revsd. sub nom. 
INVERNESS Ry. & CoAL Co. v. MoISAAO 
(1905), 37 S. C. R. 134. 


0 i. Objection tu--Whether main- 
tainable.|}—Where an agreement with 
an incorporated club provides that it 
shall be compensated for dumage from 
the acts which the agreement authorises 
the other party to perform, it is not 
open to such party to object that 
notice of the appointment. in pursuance 
of the agreement, of the club’s arbitra- 
tor is not properly signed.—#e WINNI- 
PiG GOLF CLUB v. HUTCHINGS (Man.), 
f1926; 4 D. L. KR. 1188; [1926] 3 
W. W. R. 443.—CAN. 





PART II. SECT. 1, SUB-SECT. 2.—B 


y ii. .J—A motion to ap- 
point an arbitrator under s. 8 of the 
above Act on the refusal of the muni- 
cipality to appoint its arbitrator, 
refuved on the ground of lack of juris- 


TAR 








diction. —GoLp v. SOUTH VANCOUVER, 
{1918] 3 W. W. ht. 585.—CAN. 


See, also, Vol. IT., p. 409, case n. 


PART II. SECT. 1, SUB-SECT. 4. 


618 i. Time for appointment.J— 
SYNOD OF HURON ¥v. FERGUSON (1924), 
56 O. L. R. 161.—CAN. 


PART Il. SECT. 1, SUB-SECT. 5. 


sn. Original nominee incapable of 
actung.J—A party to an arbn. has powcr 
to appoint another arbitrator in place 
of a first who has rendcred himself 
incupable of acting.—lte WEILER 
Brorners & CITY OF VICTORTA CORPN. 
(1917), 24 B. C. R. 148.—CAN. 


PART II. SECT. 1, SUB-SECT. 6.—C. 

d(p. 408)i. Vancouver Incorpora” 
lion Act.J—SPENCER v. CIry OF VAN- 
COUVER (1922), 68 D. L. R. 7473 30 
B.C. RR. 382; (1922) 1 W. W. R779. 
CAN. 











d(p. 408) ii. Costs of upplica- 
tion. }—A Supreme Ct. Judge in appoint- 
ing an arbitrator 18 acting as persona 
designata, & hus no jurisdiction under 
s. 133 (9) of the above Act to award 
costs.——-MATTE v. VANCOUVER (CITY), 
{1917} 2 W. W. Rt. 53.—CAN., 


ni, —— - —.]--BULG@ER v. Hour 
in 


Cases 626a—-'794. 


partners; & that a general partner or the 
qualified nominee, if of opinion that the 
consent to admission had been unreasonably 
withheld, could require the matter to be 
referred to arbn. <An_ original partner 
nominated by will F., a qualified person, as 

a new general partner. After the death of 
the nominator the general partners refused 
to admit F. into the partnership. F. made 
an application under Arbn. Act, 1889, s. 5, 
asking that er fit & proper person might 
be appointed to act as arbitrator :—Held : 
only a party to the submission could make 
an application under sect. 5, & F.. was not 
such a party.— Re FRANKLIN & SWATHLING’S 
ARBITRATION, [1929] 1 Ch. 238; 98 L. J. Ch. 


101; 140 L. T. 408. 
627. Add. Annotation :—Mentd. Simbro Trading 
Co. Vv. 


629. 


Posograph (Parent) Corpn., [1929] 
2 K. B. 266. 


After this case insert, ‘‘ See, now, Administra- 
tion of Justice Act, 1920 (c. 81), s. 16.”’ 


Add. Annotation :—As to (3) Distd. Re 
Bjornstad & Ouse Shipping Co., [1024] 2 
K. B. 673. 


629a. ——— Discretion of court to refuse to appoint 


630. 


except upon terms.]—-On an application 
under the Act of 1889, s. 5, to appoint an 
arbitrator the ct. has a discretion & may 
in a proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 5 of the Act to appoint an arbitrator :— 
Held: in the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
Lo or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application.—HRe BJorn- 
sTaD & OQUSE SHIPPING Co., [1924] 2 K. B. 
673 ; sub nom. BIJORNSTAD v, OUSE SHIPPING 
Co., 938 L. J. K. B. 977; 131 L. T. 663; 40 
T. L. BR. 636; 68 Sol. Jo. 754; 30 Com. Cas. 
14, C. A. 

Add. Annotations :—-As to (1) Folid. Richard- 
sons & Bradley v. Bernhard, [1925] 2 K. B. 


ENGLISH AND Empire Digest SupPpLEMENT. 


121. Expld. Simbro Trading Co. v. Poso- 
graph (Parent) Corpn., [1929] 2 K. B. 266. 


630a. ——- --—- —_.]—-A contract for the sale 


633. 


639. 


686. 
696. 


704. 


791. 


793. 


794. 


of goods was entered into between B., the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who said they had merely acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub- 
mitted to arbn. B., while willing to go to 
arbn. as between himself & R., refused to 
assent to an arbn. to which the ‘foreign firm 
were parties, maintaining that he had sold 
to R. as principals. KR. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
s. 5:—Held: it being in dispute whether 
there was a submission between B. on the 
one hand & R. & the foreign firm on the 
other, there was no “ matter’’ pending in 
the High Ct. as between those parties; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R.S. O. 
Ord. 54, r. 23, &, consequently, it lay not to 
the Ct. of Appe ‘al, but to the Div. Ct.— 
RICHARDSONS & BRADLEY & Co. v. BERN- 
HARD, [1925] 2 K. B. 121; 94 L. J. K. B. 
691 ; 183 L. T. 234, D. C. 


Add. Annotation :—Mentd. Dibble v. Wilts 
& Somerset Farmers, [1923] 1 Ch. 342. 


Add. Annotations: —Mentd. A.-G. for 
Manitoba ». Kelly, [1922] 1 A. C. 268; 


Kelantan Government v. Duff Development 
Co., [1923] A. C. 395. 


Add. Annotulion :—Mentd. Samuel v. Dumas, 
[1924] A. C. 431. 

Add. Annotation :—Refd. Paterson v. Ardros- 
san Harbour Co. (1926), 19 B. W. C. ©. 621. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


Add. Annotation :—Refd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 


Add. Annotation :—Refd. Wisbech R. C. v. 
Ward (1927), 188 L. T. 308. 


Add. Annotations :—As to (1) Consd. Wisbech 
R. D.C. v. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463. As 
to (2) Folld. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


INSURANCE Co., [1927] 2 D. L. R. 585 ; 
a0; 2 W. W. KR. 456; 38 B.C. R. 
70; TE ASA geet ye D.L.R. 47; > [1928] 


- Party declining io. anpoint— : 
1 


ee Ys arts. 90, 
99, 129. ]—SouTn BRITISH INSURANCE 
LTp. . Gavucl PROTHIHe & Co., 
fe3s) A. G 352; 97 L. J. . CG. 101: 
139 L. T. 362, P. C.—EG YPT. 


so. Arbitrator incapable of acting— 
Removal of residence to eae States 
of America—Arbitration Act, 1909.}— 
Where an arbitrator had removed his 
residence to Buffalo, N. & was not 
expected to roturn :-—-Hela : tho ap- 
ointment of a new arbitrator was 
ustificd as the first was ‘ incapable 
of acting "’ within s. 7 of the Enove. Act. 


—Re McNavuaut & STOKRS-STEPHENS 
Orr. Co. (No. 2), [1918] 3 W. W. RR. 337; 
43 D. L. R. 7.-—-CAN. 


PART II. SECT. 5, SUB-SECT. 1. 

sp. Arbitrator a barrister.)—ScHooL 
DIstTRictT St. Rontracw AOTOWAT IH 
11927) 2. D. L. R. 735.—CAN. 


PART IJ. SECT. 5, SUB-SECT. 4. 

sq. Action for return of excess paid 
——Payment by one cheque to arbitrators 
jointly—Form of judqment.}—The judg- 
ment should be oa each deft. for 
the sum received in excess of 
the amount to which ne was entitled.— 
CANADIAN NORTHE Ry. Co. ov. 
OUSLEY, [1918] 2 Ww W. R. 1005; 11 
res L. R. 282; 42 D. L. R. 772.— 


146 


PART II. SECT. 7. 


t (p. 431) i. —— Right of court to 
stay action.J}—On an application to 
Rtauy a suit instituted in respect of a 
dis ute which was previously referred. 

he arbn. of two gentlemen chosen 
i both parties, but one of whom 
refused to act, it was held by the 
original ct. that the ct. had no power 
to appoint an arbitrator in place of 
the arbitrator who refused & staying 
the suit: would lead the parties to an 
infructuous arbn.:—Held: the ct. 
had such power, but the ‘application 
for stay should be dismissed on the 
merits oF he caee oe 
TRADING Co. v. SIEMANS (INDIA), ae 
(1928), L L. R. 56 Cale. 848.—IND 


Vol. I.—Arbitration. Cases 816a—906. 


Part Ill—-The Hearing. 


816a. ——— Act of 1889, s. 2, Sched. I. (f)—Against 
Crown—‘‘ Subject to any legal objection.’’]— 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of His Majesty 
& another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 (f ), in- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. 1 (f ), incorporated 
in sect. 2 of the above Act, the words “‘ subject 
to any legal objection ’’ apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shall ‘‘ do 
all other things which ... the arbitrators or 
umpire may require.’—Re Socttre Les 
AFFRETEURS Rrunis & SHIPPING Con- 
TROLLER, [1921]3 K. B. 13; sub nom. Societh 
Les AFFRETEURS RKUNIS v. SHIPPING CON- 
TROLLER, 90 L. J. Ik. B. 812; 124 L. T. 727: 
o7 T. L. R. 460, 1. C. 

Annotation :—As to (2) Refd. Kursell v Timber Operators & 

Contractors, [1923] 2 K. B. 202. 

Discovery against the Crown generally, see 
Discovery, Vol. XVIII., p. 60. 


817. Add. Annolations :—-Consd. Re Soc. Les Affré- 
teurs Réunis & Shipping Controller, [1921] 
3 Kk. B. 1; Kursell v. Timber Operators & 
Contractors, [1923]2 IX. B. 202. Mentd. Light 
v. West, [1926] 2 Kk. B. 238. 
Power of arbitrator to order — Refer- 
ence by consent out of court.|—-In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 (f ) of the Act.—-KURSELL v. TIMBER 
OPERATORS & CONTRACTORS, LTD., [1923] 
2K. B. 202; 92 L. J. K. B. 607; 129 L. T. 
21; 87J.P.79; 39T. L. R. 419; 67 Sol. Jo. 
5573 28 Com. Cas. 376, D. C. 
Add. Annotation :—Reid. Ricketts v. Gurney 
(1819), 7 Price. 699. 


830a. ——- —--.]—-On an application to the Ct. 


817a. 





830. 


PART Ill. SECT. 2, SUB-SECT. 2. 


t i, ——.]—Re Siti & PLYMPTON 
(TOWNSHIP) (1886), 12 QO, R. 20.—CAN. 


Pi. 





PART III. SECT. 2, SUB-SECT. 4. 

883 iii. —-—,.J—There is no 
statutory rule that if an arbitrator pro- 
ceeds ex parte without giving notice of 
his intention to proceed in that man- 
ner, the award made by him must be 
scot aside.—UDAICHAND PANNA LALL 
»o. DEBIBUX JEWANRAM (1920), I. L. R. 
47 Cale. 951.—IND. 








38 Vv 


-——.}-—-In an 

reference when the gencra 
submitted was a matter dopending 
upon opinion ‘—Held: the oversman, 
himself a farmer & skilled valuor, was 
ablo to form a Just & conscicntious 
opinion without the necessity of hear- 
ing evidence.—FLETCHER vt. RORFRT- 
BON (1919), 56 Sc, L. 
18. L. T. 260.—SCOT. 


PART III. SECT. 2, SUB-SECT. 8.—B. 


9 : .}—~An award was set 
aside for the taking of evidence by tho N. li R. 461.—S. AF. 


of Exch. on the same facts as set out in 
No. 830:— Held: the party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 
it.—RIcKETTS v. GURNEY (1819), 7 Price, 
699 ; 1 Chit. 682; 146 B. R. 1106. 


Annotations :--Refd. Spencer v. Newton (1837), 1 Nev. & 
: J B. 818. Mentd. Selby v. Hills (1532), 1 Moo. & S. 
5S 


835. Add. Annotations :—Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

836. Add. Annotation :—Consd. Cayzer, Irvine v,. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


840. Add. Annoiation :—Refd. R. v. Sullivan, 
[1923] 1 K. B. 47; BR. v. Harris, [1927] 2 
K. B. 587. 

841a. Whether entitled to act as advocate for part- 
appointing him.|—An arbitrator appointed 
to act for one of the partics to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartiallv.—Rorr 
v. British & FrReENcH CHEMICAL MANUFAC- 
TURING Co. & Greson, [1918] 2 K. B. 677; 
S87 L. J. K.B. 996: 119 L. 0.436 ; 34'T. L. Ry. 
485; 62 Sol. Jo. 620, C. A. 

841b. ——.]—Frenco GOVERNMENT v. TsuURv- 
sHiMA Maru (OWNEKS), No. 1022a, post. 


862. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


874. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Agreement to dispense with 
notice.|;—FRENCH GOVERNMENT v. TsuRru- 
summa Maru (Owngrs), No. 1022a, post. 

906. Add. Annotations :—As to (1) Apprvd. & 
Folld. Oppenheim v. Mahomed Haneef, 
1922] 1 A. C. 482. Refd. Scrimaglio v. 
Thornett & Fehr (1924), 131 L. T. 174. 
As to (2) Apprvd. & Folld. Oppenheim v. 
Mahomed Haneef, [1922]1 A. 0.482. Refd. 
pee v. Thornett & Febr (1924), 131 

TT. 174. 


888a. 








ricultural 
question 


being represcnted :—Held: as the 
arbiter had decided the quostion in 
that party’s favour, he had suffered 
no injustice, & reduction refused — 
BLAGK v. WILLIAMS & Co. (WISITAW) 
LTp., [1924] S. C. (H. Iu.) 22.—SCOT. 


938 vil. -}—An arbitrator heard 
evidence from one party in the absence 
of his opponent, & also took evidenco 
in the absence of both partics. Tho 
award was consequently ect wide by 
the ct.—Borns v. BuRNE (1122), 43 





Ik. 305; [1919] 


PART Ill. SECT. 2, SUB-SECT. 8.-—A. 

i. .-An arbitrator can- 
aot decide the case submitted to him 
on his own knowledge & without 
taking evidence, unless the terms of the 
reference espectally permit him to do 
80.—LACHMI NARAIN v. GHEONATH 
POMne (1919), I. L. R. 42 All. 1865,— 








arbitrator in the absence of the other 
arbitrators & of one of the parties.— 
Re SNIDER & MILLER’S ARBITRATION, 

al 4D. LL. RH 313; 3 W. W. R. 
26.—CAN. 


938 vi. -l~One of the parties 
to an arbn. sought reduction of the 
arbiter’s award on the ground that 
the arbiter had examined witnesses 
without that party being present or 





938 viii. —— Ly umpire.]—Arbitra- 
tors having differod, tho matter was 
submitted to an unmipire, who made 
inquirios in the absence of deft., but 
denied that he had recorded any evi- 
douce at the tine .—Held: in making 
these inguiries the umpire was guilty 
of misconduct.--ABDUL HAMID v, Mo- 
HAMMAD AFZAL (1927), ILL. R 8 
Lah, 329.—IND, 


Cases 939—1022a. 
939. 


941. 


943. 


949a, ——.|—An arbitrator 


849b. 


059 v. 
aside because, in considering the same 
after the hearing, an arbitrator, in the 
absence of & without notice to the 
parties, interviewed & got information 
from one who had been a witness on 
the hoaring.—fe 
& Moretav, [1921] 1 
67 D. L. R. 229.—CAN 


959 vi. 
had taken evidence in the absence of 
both 
should 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :~—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

appointed under 
Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of (inter alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
#0 to the farms on a specified date ‘‘ to value 
the hay & straw & to receive an account of 
the hay & straw removed.’ The tenant not 
having such an account ready & thinking that 
the only question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required : 
—Held: the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant.— 
Re O’Conon & WHITLAW’S ARBITRATION 
(1919), 88 L. J. K. B. 1242, C. A. 

-|—In an arbn. between sellers & buyer 
arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
partics in the absence of the othcr. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside :—Held: the award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other.— 





-/~An award was set 





YUKON GOLD Co. 
Ww. W. R. 760; 


-}/—Where the arbitrator 





on the 
arties :—Held : the award 
e set asidec.—BouRnNS v. BURNE 


949c. 


952. 


955. 


956. 


960. 


964. 


969. 


ENGLISH AND Emprre DicEest SUPPLEMENT. 


RAMSDEN (W.) & Co. v. JacosBs, [1922] 1 
K. B. 640; 91 L. J. K. B. 482; 126 L. T. 
409; 26 Com. Cas. 287, D. C. 

Evidence immaterial.])—It is mis- 
conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference that the arbitrators could not 
properly have made any other award than 
that which they did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were affected by such evidence.—ROYAL 
COMMISSION ON SuGAR SUPPLY v. KWIK- 
Hoo-Tona Trapina Society (1922), 38 
T. L. R. 684, D. C.; subsequent proceedings, 
sub nom. Kwtk-Hoo-Tona TRADING SOCIETY 
v. ROYAL COMMISSION ON SuGAR SUPPLY 
(1923), 129 L. T. 500. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. Li. R. 684. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. BR. 684. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 
Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. Rt. 684. 


Add. Annotation :—Folld. Caven v. Canadian 
Ry. (1925), 133 L. 'T. 774. 





1000. Add. Annotation :—Refd. Kursell v. Timber 


1022a. —— 


(1922), 43 N. L. R. 461.—S. AF. 


PART III. SECT. 2, SUB-SECT. 8.—C. 
968 x. S. P. LaTHAM v. FOSTER’S 


AUSTRALIAN FIBRES, 
V. 1. RK. 427.—AUS. 


PART III. SECT. 2, SUB-SECT. 8.—D. gay 


975 v. ——— —— Waiver.]}—The award 
in guestion herein was also objected to 
und that the arbitrators 
permitted expert testimony to be given 
on behalf of one of the parties by more 


LTD., 


Operators & Contractors, [1923] 2 K. B. 202. 


-]—In commercial arbns. 
the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence & arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
ground of misconduct by the umpire : — 
Held: there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings primd@ facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule can be 
departed from is by agreement, & the ct. 








than three expert witnesses, contrary 
to Manitoba lIvidence Act, s. 7 
Held: it was not shown that more 
than three witnesses called by said 
arty were experts; & even if more 
han three of them were experts, the 
other party by failing to object to their 
evidence at the hearing & by himself 
ng more than three experts had 
waived the right to raise the objection. 
—Re WINNIPEG GOLF CLUB & HUTCH- 
INGS, [1028) 3D. L. R. 6223; [1928] 
aw .R. 224; 37 Man. L. R. 341.— 


[1926] 


would give effect to their agreement (ATKIN, 
L.J.).—FRENCH GOVERNMENT v, TsURU- 
SHIMA Maru (OwneEns) (1921), 37 T. L. BR. 
961, C. A. 

ainoiation :—Refd. Bourgeois v. Weddell, [1924] 1 K. B. 


1028a. Right to call arbitrator as witness.J—A 
dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as _ his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on the general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings :—Held: as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator.—BOURGEOIS v. WEDDELL & 
Co., [1924] 1 K. B. 539; 93 L. J. K. B. 232 ; 
130 L. T. 685; 40 T. L. R. 261; 68 Sol. Jo. 
421; 29 Com. Cas. 152; 88 J.P. Jo. 25, D.C. 


1034. Add. Annotation :—Refd. Re Cogstad 
Newsum, [1921] 1 K. B. 87. 
1085. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 
1086. Add. Annotation :—-Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 
1036a. .|—A contract for the sale 
of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn.; & by r. 19: ‘‘ Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any qucstion of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.” A dispute between the buyers & 
sellers was referred to the arbn. of tho 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
& special case under the Act of 1889, s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing :—Held: r. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 











PART III. SECT. 3, SUB-SECT. 1. 

1034 v. Arbitraties Act, R.S.O., 
1914 (c. 65).J—A case may bo stated 
py une arbitrators under s. 29 of the 
above Act.—Re Toronto GENERAL 





Trusts Coren. & McConkey (1918), 
41 QO. Iu. R. 314; 13 O. WwW. N. 28 paeumed 


mi. ——.]J—A case stated by arbi- 
trators, under Arbn. Act, R. 8S. O., 
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ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award must 
be set aside.—CZARNIKOW v. ROTH, SCHMIDT 
& Oo., [1922]2 K. B. 478; 92 L. J. K. B. 81; 
127 L. T. $24; 38 T. L. R. 797; 28 Com. 
Cas. 29, C. A. 


| 1037. Add. Annotations :—Refd. Buerger v. Bar- 


nett (1919), 89 L. J. K. B. 161; Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 


1039. Add. Annotations :—Mentd. Cornelius v. 
Phillips, [1918] A. C. 199; Anderson vw. 
Daniel, [1924] 1 K. B. 138. 


1039a. Well-defined question of law must be 
formulated.|—An arbitrator should not state 
a special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 
involved.— WILLIAMS v. MANISSALIAN F'RERES 
(1923), 29 Com. Cas. 42, C. A. 

1043. Add. Annotation :—Mentd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 


1047. Add. Annotation :—-Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 





sr | 
1049. Add. Cilation :—On appeal, [1914] 1 Ch. 


300, C. A. 
Add. Annotations :—Mentd. R. v. Bedfordshire 
County Council, #2 p. Sear, [1920] 2 K. B. 465 ; 
Morris v. Harris, [1927] AC. 252. 

1051a. Application to stay proceedings — 
Until security for costs given.|—-The Govt. of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. took place & was divided into two 
parts, the first being as to whether the Govt. 
had committed a breach of contract. The 
result of this part of the arbu. was that an 
award was given in favour of the co. & the 
Govt. was ordered to pay costs. The second 
part of the arbn. as to the wmount of damage 
then began, & when the evidence had been 
closed the Govt. asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused to doso. The Govt. 
then issucd a@ summons asking that the 
arbitrator might be ordered to state a case, 
é thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
(1) had paid the costs which it had been 
ordered to pay, & (2) had given security to 
answer the costs of the matter & of the 
arbn.:—Held: so far as concerned the 
summons for a case to be stated the Govt. 
was in the position of a pllf., & it could not 
rely on its foreign sovereignty, & being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons.—DvFY 
DEVELOPMENT Co., Lrp. v. KELANTAN 
GOVERNMENT (1925), 41 T. L. R. 375; sub 
nom. Re Durr DEVELOPMENT Co., LTD. & 
KELANTAN GOVERNMENT, UO S. Jo. 491. 


1052. Add. Annotation :—N.F. Simbro,)'rading Co. 








1914 (c. 65), 5. ¥2, for the determination 
of the ct.. is now to be heard by ajudge 
in the Weekly Ct.—Jie MCCONKEY’s 
ARBITRATION (1918), 42 O. L. R. 380 5 
140. W.N.31; 43 D. L. R. 732.—CAN, 
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fe Posograph (Parent) Corpn., [1929] 2 K. KB. 
6. 


1058. Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government (1925), 
41 7T. L. R. 375. Refd. Northwood v. L. C. C. 
(1927), 137 L. 'T. 49. Mentd. Manbre Saccha- 
rine Co. v. Corn Products Co., [1919] 1 K. B. 
198; Cogstad v. Newsum, [1921] 2 A. C. 528. 


1054. Add. Annotation :—Refd. Cogstad v. New- 
sum, [1921] 2 A. C. 528. 


1055. Add. Annotations :—As to (1) Consd. Cogstad 
v. Newsum, [{1921] 2 A. C. 528. As to (2) 
Refd. Cogstad v. Newsum, [1921]2 A. C. 628. 


1056. Add. Annotations :—Consd. Northwood v- 
L. C. ©. (1927), 137 L. T. 49. Refd. Manbre 
Saccharine Co. ». Corn Products Co., [1919] 
1 K. B. 198; Cogstad v. Newsum, [1921] 2 
A. C. 528 ; Duff Development Co. v, Kelantan 
Government (1925), 41 T. L. R. 375. 

1057. Add. Annotations :—Consd. Cogstad v. New- 
sum, [1921] 2 A. C. 528. Refd. Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 


1058a. ——- ——- ——- ———-.]—A_ special case 
statcd by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 14, & no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 
By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, & assessed damages for 
the breach. The award concluded with 
these words: ‘‘ The question for the opinion 
of the ct. is wbether upon the true construc- 
tion of the charterparty & the facts stated 
by me the decisions at. which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment. of the 
damages due in accordance with the decision 
of the ct.” :—Held; this was not a final 
award; the case was, therefore, stated under 
sect. 19 & no 1 ir lay to the Ct. of Appeal. 
—Coasrap (0. T.) & Co. v. NeEwsum (1.), 
Sons & Co., (]921]2A.C.528 90L. J. K. B. 
1293; 85 J. P. 258; 87 T. L. R. 095; 19 
L. G. HR. 581; 27 Com. Cas. 11; sub nom. 
Re Coustap (C. T.) & Co. & Newaum (H.), 
Sons & Co., Lrp., 126 L. T. 65; 15 Asp. 
M. L. C. 369, H. L.; affg. 8S. C. sub nom. Re 
Coastap « Co. & NEwsum, Sons & Co., 
(1921} 1 K. B. 87, C. A.3 previous proceedings, 
sub nom. Lory (OWNERS) v. Nrwsum, Sons 
& Co., Lrp., [1920] 1 K. B. 846. 


Annotation :—-Expld. & Distd. Larrinaga v. Soc. Franco- 
CFG ae io? Phosphates do Medulla (1022), 2 


1059 i. —— —— Where erruneaus 
award can be set aside.J}—Although an 
appeal cannot be brought wpon an 
opinion of the ct. given to arbitrators, 
who have consulted the ct. on a point 


arbn. proceedings, 


ad Beer to be based upon such 
opinion & incorporating same, if the 
opinion is erroneous, may be set aside 


Digest SUPPLEMENT, 


1059. Add. Annotations :—Consd. Re Wulfi & 
Dreyfus (1917), 117 L. T. 583; Re Cogstad 
& Newsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v. Kelly, {1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395. Refd. Re Olympia 
Oil & Cake Co. & MacAndrew Moreland, 
{1918} 2 K. B. 771; Re Parsons & Brixham 
Fishing Smack Insce. Soc. (1918), 62 Sol. Jo. 
384; Westacott v. Hahn, [1918] 1 K. B. 
495; Champsey LBhara v. Jivraj] Balloo 
Spinning & Weaving Co., [1928] A. C. 480; 
Northwood v. L. GC. C. (1927), 1387 L. 'T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. Mentd. Hill v. Showell 
(1918),87 L. J. K. B. 1106; Payzu v. Saunders, 
[1919] 2 K. B. 581; Finlay v.N. V. Kwik Hoo 
Aone Ifandel Maatschappij, [1928] 2 K. Bb. 
04. 

1062. Add. Annotation :—Mentd. Harnett v. Bond, 
{1924} 2 K. B. 517. 


1067. Add. Annotations :—As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulle (1922), 92 L. J. K. B. 45. 
Gencrally, Mentd. Metropolitan Water Board 
v. Kingston Union Assmt. Oom., [1925] 
2K. B. 509. 


1067a. Finality—Request to court to vary if award 
wrong in law.]—Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made his award in the form 
of a special,case in which, after setting out 
the facts, & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterers & 
assessed the damayes & costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows: ‘“ The question for the 
opinion ot the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then I request that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 
... except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shall 
stand ”’ :—Held: the award was a complete 
& final award under sect. 7 of the Act of 
1889.—LARRINAGA & Oo. v. SOCIETE FRANCO- 
AMERICAINE DES PHOSPHATES DE MEDULLA 
(1922), 92 L. J. K. B. 45; 27 Com. Oas. 160. 

Annotation.—Mentd. Hirfi Mulji v. Cheong Yue S.S. Co., 

(1926) A. C, 497. 

1069a. Subject-matter of commercial nature-— 
May be transferred to & heard in Com- 
mercial Court.)——-PractTicE Norn, [1927] 
W. N. 258. 


1070. For ‘* Burden of proof on party disputing 
award”? read ‘* Right to begin—Burden of 
proof on party disputing award.’’ 


1071. For ‘‘ ——— ”’ read 
1071a. Award in alternative form-—Party 
claiming damages entitled to begin.|—Patrick 


& Co. v. Russo-BRITISH GRAIN IexportT Co., 
Lrp. (1927), 48 T. L. BR. 724. ; 








of law arising in the course of the ; & referred back to the arbitrators as 


yet the award being based on an crror of law apparent 
upon the fuce of the award.—Ae 
BRECHIN & DRAPERY a Co., 


Lrp., (1928] N. Z. L. R. 241.—N.Z. 


1071b. Case stated on unstamped document— 
Struck out.|—-Symineron & Co. v. UNION 
INSURANOE SOCIETY OF CANTON (1927), 164 
L. T. Jo. 390. 


1073. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 31. 


1075. Add. Annotations :—-Mentd. County Hotel 
& Wine Co. v. L. & N. W. Ry. (1918), 17 
L. G. R. 274; 8S, E. Ry. v. Cooper, [1924] 
1 Ch. 211; Birkdale District Electric Supply 
Co. v. Southport Corpn., [1926] A. C. 355. 

1077. Citation :—¥For existing citations read ‘as 
reported in [1915] 2 K. B. 393, n.” 
Add. Annotation :—Mentd. Finlay v. Kwik Hoo 
Tong Handel Maatschappij (1928), 98 L. J. 
K. B. 251. 

1082. Add. Annotation :—Refd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1088. Add. Annotation :—Refd. Ruf v. Pauwels, 
{[1919] 1 K. B. 660. 
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1083a. Act of 1889, s. 7—Appeal lies to Court of 


Appeal.]—Coastap (C. T.) & Co. vu. NEwsum 
(H.), Sons & Co., No. 1058a, ante. 


| 1083b. Loss of right to appeal—Acceptance of 


award.|—In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applts. demanded & ob- 
tained payment of the amount of that award 
& gave a receipt therefor. They then 
appealed from the decision of the judge & 
contended that the second award was the 
right one:—Held: having demanded & 
accepted payment under the first award 
applts. were precluded from contending that 
it was wrong.—-DEXxTERS, LYp. v. HiLu CrEstT 
OIL Oo. (BRADFORD), [1926] 1 K. B. 348; 95 
L. J. K. B. 386; 184 L. T. 404; 42 T. L. R. 
212; 31 Com. Cas. 161, C. A. 


Part IV.-—The Award. 


1086. Add. Annotations :—Mentd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Larrinaga 
v. Soc. Kranco-Americaine des Phosphates de 
Medulla (1922), 92 TL. J. K. B. 45; Rocking- 
nan Sisters of Charity v. R., [1922] 2 A. C. 

vo. 

1100. Add. Annotation: —Mentd. Tllesmere  v. 
Wallace, [1929] 2 Ch. 1. 

1107a. Award signed by all three as arbitra- 
tors.|—Under a submission to arbn. each of 
the two parties could appoint an arbitrator, 
& the arbitrators could appoint an umpire. 
The parties duly appointed arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these three 
persons, who added to their signatures the 
word “‘ arbitrators ’’ :—Held: the third per- 
son who signed the award was properly 
appointed as umpire, he actcd as umpire, & 
he really intended to sign as umnpire, & the fact 
that he signed as arbitrator was ouly a matter 
to require a purely formal amendment.— 
BENABU & Co. v. PRODUCE BROKERS Co., 





PART IV. SECT. 2. 


1092 ii a. Other dis- 
senting. }——Where a submission to arbn. 
before three arbitrators provides that 
any two of them can muke an award, 
&, after discussion & the taking of his 
opinion, one of the three refuses to 
concur in the award, the other two 
have the right to sign it in his absence. 
—Re WINNIPEG GOLF CLUB & HuTc!I- 
mN@es, [1928] 3 D. L. R. 5223; [1928] 
2W.W.R. 224; 37 Man. L. R. 341.-— 








1100 v. 





1106 ia. 





WILLINSRKY, [1925] 1 D. L. R. 1177; 
566 O. L. RR. 296.—-CAN. es - wt 
ee - —Re SwWHINSSON & MUNICIPALITY OF 
recs ree Cae CHARLESWOOD, [1917] 1 W. W. RK. 
MUNICIPAL Disrrict oF VALE, (1925) 295° 27 Man. L. RR. 234.--CAN. 
3 D. L. R. 459.—CAN. 
———.]—Held: bind- 
ing.—MASTERS & McDOUGALL  v. 
STEPHEN, STEPHEN v. “MASTERS & —~'he awards in these causes, mashing 
McDovGaLu, [1925] 4 D. L. R. 684; special provision with regard to the 
[1925] 3 W. W. RK. 493.-—-CAN. 
Where the Were held bad as beyond the submisstou 


valid.—te NATIONAL 





Lrp. (1921), 37 IT. Ll. R. 609 ; on appeal, 37 
T. L. R. 851, C. A. 


1152a, —-— Existence of written contract-——Signa- 


ture by one party only.|—To constitute a 
contract in writing it is not necessary that 
such contract should be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the contract has been 
signed by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside.—Hor (T. A.) & Co. v. PAUWELS, 
[1919} 1 K. B. 660; 88 I. J. BK. B. 6743 121 
L. T. 36; 83 J. P. 150; 35 T. L. R. 322; 
63 Sol. Jo. 372, C. A. 


1165. Add. Annotations :—-Mentd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. C. 268; Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45; Rocking- 
ham Sisters of Charity v. K., [1922] 2 A.C. 
315. 


ublished when notice thereof 1s givon 
ry the arbitrators to the municipality. 


PART IV. SECT. 8, SUB-SECT. 1. 
4155 i. Must conform to submission | 


repairing & keeping up a mill-dam, ete 


CAN 1109 viii. & power of the arbit rators.— fife TALES 
ki. —— Majority award valid— a the eee re ene & Ewa (1851), 1 P. R. 173.- -CAN. 


Alberia Insurance Act, R. S. A., 1922 
(c. 171).J—On a submission to an arbn. 
of three persons under statutory con- 


presence of each other :—Semble: the e no. 
award was invalid.—-HARRISON v. PART IV. SECT. 8, SUB-SECY. 2.—-A. 
HARRISON (1918), 41 O. L. R. 195; 


1161 xi. ———.]— The um pire is 


dition No. 22 in Sched. C. to the above 
Act, to determine the amouut of loss, 
the decision of a majority of the 
arbitrators is binding.--GQLASGOW UN- 
DERWRITERS o. SMITH, [1924] 4 D. L. R. 
801; [1924] S.C. R. 531; affg., (19241 
1). L. R. 187; 1 W. W. KR. 155; 20 
Alta. L. R. 114.— CAN. 

wi. ——.}—Held: the 
award was valid.—Re BaLpwin & 








13 O. W. N. 245.—CAN. 

1109 ix. ——-.J—Ryvk FARM 
Co. v. Britisn OAK INSURANCE Co., 
Lrp., [1924] 3 D. Ll. KR. 7065 3 
W. W. Lt. 16.—CAN. 


PART IV. SECT. 5. 


1125 x. .—An award made 
upon an arbn. under Municipal Act is 








bound by the terms of the submission, 
é& he cannot make an award not within 
its scope.—PORTER v. PORTER (1921), 
551.1. TT. 206.--I1R. 


PART IV. SECT. 8, SUB-SECT. 2.--B. 

gi. —-—.J—Hield: the arbitrators 
bad no powet to include in their award 
interest on the amount found to be the 
value of the property from the date 


Cases 11'72—1467. 


1172. Add. Annotation :—Mentd. Cayzer, Irvine | 
v. Board of Trade (1926), 95 L. J. K. B. 1054. 


1182, Add. Annotation :—Refd. Re Rubel Bronze | 
& Metal Co. & Vos, [1918] 1 K. B. 315. | 

1187. Add. Annotations :—Consd. Hirji Mulji v. 
Cheong Yuc §.S. Co., [1926] A.C. 497. Mentd. 
Manbre Saccharine Co. v. Oorn Products 
Co., [1919] 1 K. B. 198; Clark v. ' Cox, 
McEuen, [1921] 1 K. B. 189; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 268. 

1188. Add. Annotations :—Refd. Lebeaupin v. 
Crispin (1920), 124 L. T. 124; Sheik Moham 
mad Habib Ullah v. Bird (1921), 37 T. L. ht. 
405. Mentd. Montevideo Gas & Drydock 
Co. v. Clan Line Steamers (1921), 37 T. L. R. 
544; Taylor v. Bank of Athens, Pinnock v. 
Bank of Athens (1922), 128 L. 'T. 795; Finlay 
v. Kwik Iloo Tong Handel Maatschappij, 
[1929] 1 K. B. 400; Kaufmann v. British 
Surety Insce. (1929), 45 T. L. R. 399. 

1263. Add. Annotation :—Ref{d. Weber v. Birkett, 
[1925] 1 K. B. 720. 


1281. Add. Annotation :—Mentd. Royal Commis- | 
sion on Sugar Supply v. Kwik-Hoo-Tong 
Trading Soc. (1922), 38 T. L. R. 684. 


1288. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1K. B. 720. 


1291. Add. Cilalion :—7 Mod. Rep. 345. 


1807. Add. Annotation :—Mentd. Re Boks & 
Peters, Kushton, [1919] 1 K. B. 491. 


1357a. J}—Coastrap (C. T.) & Co. 2. 
NEwsvumM (H.) Sons & Co., No. 1058a, anie. 

1357b. ——— ——-.]—-LARRINAGA & Co. v. SOCIFTE 
FRANCO-AMERICAINE DES PHOSPHATES DE 
MEDULLA, No. 1067a, ante. 

1361. Add. Citalions :—88 L. J. K. B. 227; 119 
L. T. 553; 83 J. P. 9. 


Add. Annotation :—Refd. Re Fiscel & Mann 
& Cook, [1919] 2 K. B. 431. 

1361a. .|— Arbitrators made their award 
in an alternative form stating a special case 
& giving to the partics the option of taking 
the opinion of the ct. upon the points of law 


—— ee 
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Dicest SUPPLEMENT. 


involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper :— 
Held: the condition was reasonable & the 
award was good, so that there was nothing for 
the ct. to deal with.— Lyon (J. L.) & Co., Lrn. 
v. HADDOCK, PARKER & Co., [1919] W. N. 11, 


1398. Add. Annotation :—-Mentd. Ayscough v. 
Sheed Thomson (1923), 92 L. J. K. B. 878. 


1415a. Reserved for consideration if 
required.|—Re O’Oonor & WHITLAW’S ARBI- 
TRATION, No. 949a, ante. 


1435a. -]—(1) Where partics submitted all 
matters in difference to arbn., & the award, 
after reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other :—Held: the award must be 
intended to be made on all the matters 
referred. 

(2) It appeared by affidavit that the claims 
of one of the partics consisted of items for 
money due, & also for prospective damages, 
in consequence of a contract between the 
parties being put an end to by the other side, 
but as it also appeared that each of the claims 
was investigated before the arbitrators :— 
Held: a genera) finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off.—Re CROYDON CANAL Co. 
(1839), 1 Per. & Dav. 391. 

1439. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
1461. Add. Annotation :—Refd. Weber v. Birkett, 

[1925] 1 K. B. 720. 


1467. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 














of taking posscssion.—TORONTO CITY 
CoRPN. v. TORONTO RY. CORPN., [1925] 
A. ©. 177, P. C.—CAN. 


sa. Reference of ‘‘accuracy’’ dad: 
** gustice’’ of accounts.)—Held > the 
arbitrator was appointed to adjust the 
accounts between the parties on a fair 
& equitable basis, & had a discretion 
whether any interest should be allowed 
to cither party, & in the oxercise of that 
diserction was not bound to applv any 
rule of law.—F1surr v. MaTson & Co., 
MATSON & Co. . Fisner, [1918] 
N. Z. L. R. 1.—N.Z. 


PART IV. SECT. 8, SUB-SECT. 2.—C. 


1185 ii. lward dismissing claim 
Sor short dchvery.}—Held : words ‘* any 
cluim or dispute arising in connection 
with this contract. "* in the arbn. clause 
included a claim for short delivery of 
go0ods.—GHAMANDI LAL-NARAIN DAS 
v. CHURANJI LAL-POKHAR MAL (1923), 
I. Ju. R. 4 Lah. 168.—IND. 


1188 i. Submission of any question 
arising under contract— Award girting 
damages for non-delivery.J—Where a 
contract provided for a reference to 
arbn. of any question arising under jt : 
—Held: the proper conclusion upon 
the evidence was that the parties, by 
their course of conduct beforo the 
arbitrators, ostablished that the ques- 
tion as to the damages was a matter 
in dispute & a subjoct of the reference, 
—Re BEAVER Woop Fisre Co., Lrp., 





& AMERICAN FOREST 
CORPN., [1920] 47 O. 
oy L. R. 672; 


PRODUCTS 
L. R. 590; 54 
18 O. W. N. 281.— 


PART IV. SECT. 8, SUB-SECT. 2.—G. 
e(p. 479) i. —— Valuation to be fired as 
in open markel— Absence of any market.) 
—CANADIAN PACIFIC Ry. Co. v. WINDE- 
BANK, (1917) 3 W. W. R. 99.—-CAN. 


qi. ——.])—The points for decision 
on a submission to arbn. wero on which 
partner rested the responsiblity for the 
causes necessitating dissolution, & 
on which condition the partnership 
should be dissolved :—dleld : this did 
not give jurisdiction to the arbitrator 
to award payment by one partner of 
damages because of prematuro dissolu- 
tion of the eae aside el oe ARBITRA- 
rT1on Act, Re GuyoT & VIGOURET & 
aw AnD MADE BY GOSSELIN, [1919] 3 
W. W. I. 957.—CAN. 


PART IV. SECT. 8, SUB-SECT. 3.—D. 


1286 iv. Delivery of goods *‘ in 
fair proportion to all imports.” j— 
Held: the direction to deliver goods 
“in fair proportion to all imports 
was uncertain & lacking in finality & 
therefore not  enforceable.-—THOMP- 
SON, MecaiTr & Co., LTp. v. Mooby 
(1920), 21 S. I N.S. W. 125. 37 
N.S. W. W. N. 267.—AUS. 


PART IV. SECT. 8, SUB-SECT. 3.—E. 
sb. Award of sum subject to varia- 





tion— Good d: special reasons.’’)|— 
NOBLE v. CAMPRELLFORD, LAKE ON- 
TARIO & WESTERN Ry. Co. (1918), 21 
Can. Ry. Cas. 380.—CAN. 

ss. Award for payment for working 
fo ‘‘ estumated’’ 3 depth.j—An award 
stated that a contractor was entitled 
to payment at the contract-price for 
the drilling to an estimated depth of 
2,400 foct, saying nothing about the 
amount to which the contractor was 
thus entitled :—Held: the amount of 
the contract-price & credits allowed 
could be ascertained by evidence, 
& the use of the word ‘* estimated ”’ 
in the award was definite & amounted 
to a fixing of tho depth at 2,400 feet.— 
McNAUGHT v. STOKES-STEPHENS OTL 
Co., Lrv., [1919] 1 W. W. R. 952.— 
C 


PART IV. SECT. 8, SUB-SECT. 3.—L. 


1356 i. Award settling dispute— 
Alternative if court should decide 
differcnily.}—An arbitrator awarded a 
certain sum, &, in the event of the 
Supreme Ct. determining that cortain 
views expressed by him in his reasons 
were erroneous, a certain larger sum :-— 
Held: in the absence of any such 
determination the alternative award 
did not come into operation, & the 
uward was not thereby rendered uncer- 
tain. —MELBOURNE HARBOUR ‘TRUST 
Comrs. v. HANCOCK, [1927] V. L. R. 
418; 39 OC. L. R. 5703 (1927) 

L. kh. 245.—AUS. 


1516a. 
1593a. 


1598a. 


1468. Add. Annotation :-—Ref{d. Weber v. Birkett, 


[1925], 1 K. B. 720. 


1472. Add. Annotation, :—Refd. Weber v. Birkett, 


[1925] 1 K. B. 720. 


1473. Add. Annotation :—Refd. Weber v. Birkett, 


[1925] 1 K. B. 720. 


1477. Add. Annotation :—Refd. Weber v. Birkett, 


{1925} 1 K. B. 720. 


1497. Add. Annotation :—Consd. Weber v. Birkett, 


[1925] 1 K. B. 720. 


1506. Add. Annotation :—Refd. Weber v. Birkett. 


[1925] 1 K. B. 720. 


1511. Add. Annotation :—Refd. Caven v. Canadian 


Pacific Ry. (1925), 133 L. T. 774. 
|—He CROYDON CANAL Co., No. 
1435a, ante. 











.|—A.-G. FOR MANITOBA Uw. 
KELLY, No. 238a, ante. 


1598. Add. Annotations :—Distd. Champsey Bhara | 


Jivraj Balloo Spinning & Weaving Co., 
{1923} A. CO. 480. Consd. Kelantan Govern- 
ment v. Dulf Development Co., [1923] A. C. 
395. 








.|—Certain trawlers were insured 
as to three-quarters of their value in the BL. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
mutes should be settled in the first instance 
y a genucral meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be Jawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that ‘“‘ all matters in difference in 
reference to the said claim for a general 
uverage contribution are referred,’’ etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award :—Held: it was bad as disclosing 
an error in law on the face of it; &, having 
regard to the general terms of the submission, 
il was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside.— 


b. 


1603a. 


Vol. I.—Arbifration. Cases 1468—1643. 


PARSONS v. BRIXHAM FisHiIna SMACK INSUR- 
ANCE Co., Lrp. (1918), 118 L. T. 600; 14 
Asp. M. L. C. 307; sub nom. Re Parsons & 
BRIXHAM FISHING Smack INSURANCE Co., 
Lrp., 62 Sol. Jo.’ 384, D. C. 


.]}—An error in law on the face 
of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand. —CHAMPSEY 
BHARA & Co. v. JIVRAJ BALLOO SPINNING & 
WEAVING Co., [1923] A. C. 480; 92 L. J. P. C. 
163; 129 L. T. 166; 39 T. L. R. 253, P. C. 








Annotation.—Mentd. Hirji Mulji v Cheong Yue S.S. Co., 
11926] A. C. 497. 


1599. Add. Annotations :—Consd. Re Cogstad & 


Newsum, [1921] 1 Kk. B. 87; A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268 ; Champsey 
Bhara v. Jivraj] Balloo Spinning & Weaving 
Xo., {1923] A. C. 480; Kelantan Government 
v. Dutf Development Co., [1923] A. C. 395; 
Northwood v. L. C. ©. (1927), 187 LL. T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 I. J. K. B. 590. Mentd. Payzu v. Saun- 
ders, [1919} 2 K. B. 581; Taylor v. Bank 
of Athens, Pinnock v. Bank of Athens (1922), 
91 L. J. K. B. 776; Finlay v. N. V. Kwik 
Hoo Tong Handcl Maatschappij, [1928] 2 
Kk. B. 604. 


Immaterial to decision.]|—-BuUERGER & 
Co. v. BARNETT, No. 1822a, posi. 





1614. Add. Annotation :—Consd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. C. 268. 


1622. Add. Annotalion :—Refd. Re Becker, Shillan 


& Barry, [1921] 1 K. B. 391. 


| 1624. Add. Annotations :—Expld. Re Becker, Shil- 


lan & Barry, [1921]1 k. B. 391. Refd. Lar- 
rinaga v. Soc. I'ranco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 


1643. Add. Annotations :—Refd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. C. 268; Kelantan 


PART IV. SECT. 8, SUB-SECT. 9.—D. 


1517 i. Jeference of tino separate mat- 
ters—One award.)—I/eld;: the award 
must be referred to the arbitrator to 
draw up two awards.—He DREYFUS 
& S. A. MILLING & TRADING Co., 
{1923} S. A. S. R. 75.—AUS. 


PART IV. SECT. 10. 


1520 v. -J—Where an_ arbn. 
award is valid as to a part thereof & 
void as to another part, the valid por- 
tion, if severable from the rest, is 
enforceable.—CITY OF SwWirt CURRENT 
». LESLIE, [1920] 1 W. W. R. 467; 
52 D. L. R. 532.—CAN. 


1541 ii. —~—.J)—An award contained 
two 3 _ directions :—Zd/eld : the two 
directions could not be severed, &, 
although tho first direction was valid, 
the second direction being invalid 
judgment must be entered for deft.— 
THOMPSON, Mrcairr & Co., Urp. v. 
Moopy (1920), 21S. Rt. N.S. W. 125; 
37 N.S. W. W. N. 267.—AUS. 





PART IV. SECT. 13, SUB-SECT. 1. 
159411. ——- -———.]—The ct. has 


jurisdiction to sot aside an award where 
an error of law uppears on the face of 
it —Ite CasswWhLL & Co., LTp. & 
DownaLtp & Jacoss, Lrp., [1921] N. Z. 
lh. R. 368.—N.Z. 


1594 iii, —— J—SALERH Ma- 
HOMED UMER DOOSAL v. NATHOOMAL 
KESSAMAL (1927), 54 L. R. Ind. App. 
427; I. L. R. 55 Cale. 126.—IND. 


1594 iv. .]-—In determining 
whether an agreement to abide by the 
result of an arbn. is binding, a dis- 
tinction is to be drawn between the 
case where purtics to a_ contract 
generally refer their ‘‘ differences ” 
arising lheretroni & the case where 4 
specific question of fact or law is 
submitted. In the former case the 
fact that the arbitrator was wrong 1n 
point of law is ground for setting the 
award aside.—/te Woop & MALKIN 
Co., Lip. (BK. C.), [1928] 4 D. L. It. 
511: [1928] 2 W. W. RR. 674.—CAN. 


1599 i. —--— In special case sub- 
mitted to High Court.|—Re Brucutn_& 
DRAPERY JMPORTING Co., Lrp., No. 
1059 i, antc.—N.Z. ; 

1604 ii. Apparent on face of 
award.|)—lfcld : the mistake rendered 














the award invalid.—Braon v. HypRo- 
ELEcTRic POWER COMMISSION OF 
OnTaRIO, [1924] 4 D. L. R. 995; 56 
O. L. R. 35.—CAN. 


1606 vii. —-— Omission to mention 
agreed disposition of property.J—fHeld : 
the arbitrator was cutitled to supply 
the omission by an addition to the 
awartd.—DEBRET v. DEBRET, [1917} 
3 .W. W. R. 503; 10 Sask. L. R. 366.— 
CAN. 


PART IV. SECT. 13, SUB-SECT. 2.— 
B. (a). 


1626 i. General reference of all mat 
ters in duspute.j)-——Held: the parties 
were bound by the arbitrator’s award 
however erroneous in luw it might be. 
—NATIONAL MortTaauct & AGENOY 
Co., Lip. v. Braip & Co., [1923] 
N. Z. L. RR. 933.-—N.Z. 


1630 vi. ——-.J—Where a question 
of luw has been submitted to the 
arbitrators their decision is not open 
to review.-—/te MCNAUGHT & STOKES- 
Srepoiens Om Co., LTp. (No. 3) 
(1919), 14 Alta. L. R. 148.—CAN. 


Cases 1643—1701a. 


1644a. 


1668a. —— 


PART IV. SECT. 18, SUB-SECT. 2.— 
B. (b). 


Government v. Duff Development Co., [1923] 
A. ©. 895. 


1644. Add. Annotation :—Refd. Kelantan Govern- 


ment v. Duff Development Co., [1923] A. C. 


JUS. 





.}— Though an award may be set 
aside for an error of law appearing on the 
face of it, & though a question of construction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by the ct. only because the ct. would 
itself have come to a different conclusion. 
lf it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award; but the mere 
dissent of the ct. from the arbitrator’s con- 
chision on construction is not enough for 
that purpose.—KELANTAN GOVERNMENT v. 
DUFF DEVELOPMENT Co., [1923] A. C. 395; 
129 L. T. 856; 39 T. L. R. 337; 67 Sol. Jo. 
437, H. Iu3 previous proceedings, sub nom. 
DurF DEVELOPMENT Co. v. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385, C. A. 


1645. Add. Annotations :—As to (1) Apprvd.- 


Champsey Bhara v. Jivraj Balloo Spinning 
& Weaving Co., [1923] A. C. 480. Consd. 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K.B. 590. Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. O. 268; Kelantan Gov- 
eer v. Duff Development Co., [1923] 


1647. Add. Annolaiion :—Consd. Kelantan Gov- 


ernment v. Duff Development Co., [1923] 
A. C. 395. 


1667. Add. Annotation :—Consd. Sutherland v- | 


Hannevig, [1921] 1 K. B. 336. 


Act of 1889, s. 7 (c).]—An 
arbitrator in making his award gave two sets 
of costs to oue of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award :—Held : 
inasmuch as the original award was in the 
language intended by the arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an “accidental slip or omission ”’ entitling 
him to amend his award under the above 
sect., & the amended award must be set 
aside.—SUTUERLAND & Co. v. HANNEVIG 
BroTHers, Lrp., [1921] 1 K. B. 336; 
90 L. J. K. B. 225; 37 T. L. R. 102; 





1701a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


sub nom. Re SUTHERLAND & Co. & HANNEVIG 
Brotuers, Lrp., 125 L. T. 2813; 15 Asp. 
M. L. O. 203, D. CO. 


1669. Add. Annotation :—Refd. Sutherland v. 


Hannevig, {1921} 1 K. B. 336. 


1698. Add. Annotations :—Refd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. C. 268. Mentd. 
Larrinaga v. Soc. Franco-Americaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 
45; Rockingham Sisters of Charity v. R., 
[1922] 2 A. C. 815. 





Liability to cross-examination.|—In 
June, 1913, claimants, R. & Co., effected an 
insurance with resps., an insurance Co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on account 
of annual net profit & charges as therein sct 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 
claimants’ auditors, L. & G. A condition 
on the back of the policy provided for 
reference to arbn. of all differences arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy. 
a., &@ member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor:—Held: as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 
& consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 


arbitrator has made an awardin respect truly stating arbitrator’s opinion).— 
of a claim involving the proof of a An appellate ct. should not interfere 





1649 vii. -}—It is no ground for 
setting aside an award that an ex- 
amination of the muterials before the 
arbitrator discloses that his findings 
are unsupported by, or against, the 
weight of evidence.—LATuaAM v. Fos- 
TRR’S AUSTRALIAN FIBRES, LTD., [1926] 
V. L. lt. 427.—AUS. 


PART IV. SECT. 18, SUB-SECT. 3. 


1665 ini. Kor ** SANDFORD v. Sanp- 
FORD ” read *S SANFORD v. SANFORD." 
1665 iva. ——,)— Where an 





number of items, an affidavit of the 
arbitrator setting out the items in 
respect of which he has made his 
award, & the amount he awarded in 
respect of cach item of the olaim, is 
inadmissableé in evidence.—HALLIGAN 
v. LAWSON (1922), 22 8. R., N. S. W. 
501 . 39 N. ry Ww. W. N. 204.—~AUS. 

1666 iii. —— Effect of statute— 
Arbitration Act, 1914 (c. 65).—Held: 
the arbitrator had power to amend his 
award under s. 10 (c) of the above Act. 
—He Wartt & CiTy oF TORONTO 
(1917), 38 O. L. R. 337.—CAN. 


1671 vii. Unless award noi 








to vary an award unless it is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damager, or that thoir basis of 
valuation was erroncous.—Re Scotr & 
OSHAWA TOWN (1922), 52 O. L. R. 
504.—CAN. 


1671 viii. Power to increase 
amount.J)—-The amount awarded by 
an arbitrator may, upon consideration 
of the evidence, be increased by the 
appellate ct.—LAKE Rik & NORTHERN 
Ry. Co. v. BRANTFORD GOLF & 
COUNTRY CLUB (1918), 21 Can. Ry. Cas. 
360; 32 D. L. R. 219.——CAN. 





1722a. 


PART IV. SECT. 15, SUB-SECT. 2.— 
A. (b). LAPTDS MANUFACTORING & POWER Co.,, 


1723 xi. [1928] 2 D. L. It. 1.—CAN, 


arriving at the reduction in the turnover of 
claimants due solely to the fire.—REcHER & 
Co. v. Nortu Britisn & MErncaNtTILe INSuR- 
ANCE Co., [1915] 3 K. B. 277; 84L. J. K.B 
1813; 113 L. T. 827, D. C. 


1706. Add. Annotations :—Mentd. Stollmeyer v. 


Trinidad Lake Petroleum Co., [1918] A. C. 
498, n.; Slack v. Leeds Industrial Co-opera- 
tive Soc., [1923] 1 Ch. 431. 


1715. Add Annotation :—Mentd. Spencer v. Hem- 


merde (1922), 128 L. T. 33. 


Reference to umpire by arbitrators— 
Custom of the tallow trade.]—Pitfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, ‘“‘any dispute arising 
undcr this contract to be settled by arbitrators 
in London in the usual way.” A claim was 
made by defts. against pltfs., & the arbitrators, 
being unable tu agrec, appointed an umpire 
by a document headed, ‘‘ the use of this form 
constitutes a submission to the rules of the 
assocn.,”’ 4.¢., the London Oil & Tallow Trades 
Assocn. The umpire awarded that defts.’ 
claim failed & that they were to pay the costs 
ofthearbn. Therules of the assocn. provided 
for an appeal to an appeal committee, & 
defts. claimed aright of appeal. Pltfs. there- 
upon brought an action against defts. to 
recover the costs of the arbn., & the evidence 
was that in the trade in paraflin wax the usual 
way of settling a dispute by arbn. was to 
appoint arbitrators who could appoint an 
umpire whose decision would be final :— 
Held: the heading did not apply & the umpire 





a ii. 


Damagcs — Unless 


s astmmennammmen! 


—— J—LAcosrTi 7. 


Vol. 11.—Arbitration. Cases 1701a—1822a. 


was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., & pltfs. were entitled to 
recover.—PALMER & Co., Lrp. v. PILOT 
TRADING Co., Lrp. (1929), 45 T. L. R. 214. 

1735. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

1738. After this case add ‘‘ Personal representa- 
tive.|—-See Vol. XXIV., p. 621, Nos. 6508, 
6509, & compare original volume, pp. 393 
et seq.” 

1751. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

1758. Add. Annotation :—--Refd. Ayscough v. S heed 
Thomson (1928), 92 L. J. K. B. 878. 


1761. Add. Annotation :—Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 
1762. Add. Annotation :—Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. LB. 878. 
1799a. Single judge of High Court.!—Pnro- 
DUCE BROKERS, Jurp. v. BLYTH, GREENE, 
JOURDAIN & Co., Lrp., No. 1960a, post. 
1822. Add. Annotations :—Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161; Czarnikow 
v. Roth, Schmidt, [1922] 2 K. b. 478. 

1822a. Question to be raised immaterial.| — 
(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
a. 1], to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, if his finding on a question 
of fact makes the question which would be 
raised by the case immatcrial. 








OWlbs1OD from 
YAMIKE IKWEKU v. 
11926) A.C 766; 95 L. JOOP. 


having that effect.—- 
ANNOR ADJAYE, 
CU Los 


CHDARS 


wrong princtple followed.\-—LAKE ERI: 
& NORTHERN Ry. Co. v. Murr (1918), 
21 Can. Ry. Cas. 350.—CAN. 


PART IV. SECT. 15, SUB-SECT. 2.— 
A. (¢c). 


ni, —~--.J—Where arbn. procecd- 
ings are initiated by a provincial 
railway co. & much of the evidence is 
received before an amalgamation of the 
co. with a Dominion railway co. is 
effected & the proceedings are allowed 
to proceed after the amaleamation, 
until practicully all that remained to 
be done is the makiug of the award, 
the Dominion co. is bound by the 
award mude as ai result of such 
procecdings.-—- HANEY 1. CANADIAN 
NORTHERN Ry. Co.. [1917] 3 W. W. R. 
105; 36 D. L. H. 674.—CAN. 


PART IV. SECT. 15, SUB-SECT. 2.--D. 


sd. Jurisdiction of court ordering 
reference.)}—Where an order for «4 
reference is made with the consent 
of the solrs. on both sides, & arbi- 
trators are appointed in pursuance of 
such order, the arbitrators take 
evidence & file thelr award, counsel 
for both parties taking uo objection 
to the regularity of the proceedings, 
the partics will not be permitted, aftor- 
wards, to attack the award or the 
subsequent proceedings on the ground 
that the ct. by which the order for 
reference was mude had no jurisdiction 
to do 80.—HALL v. ELECTRIC COMRsS. 
OF LAWRENCETOWN, [1921] 54 N. 8. R. 
283: 57 D. L. R. 535.—CAN. 


PART IV. SECT. 18, SUB-SECT. 1. 





ai. Compulsory — referencc— 
Subsequent voluntary submission.J— 
Held: the award of the arbitrator 


was not open to review by the ct.— 
RoYvaL COMMISSION OF HEAT Sup- 
re A dat & Co., LrpD., [1920] 2 


a tii, ——. }— Under its inherent juris- 
diction, the power of the ct. to set aside 
an award depends on whether it is 
“had on its face” or on some ground 
wlich is more or Jess an extension of 
the same = principle.—JZ’e Woop & 
MALKIN Co., Lrp. (B. C.), [1928] 4 
oa R. 611; [1928] 2 W. W. RR. 674.— 


1786 ia. —— Apnellate Dinision of 
Supreme Court.}—An appeal from or a 
motion to set aside or remit an award 
must be to the Appellate Div. of the 
Supreme Ct.—SNIDER v. MILLER, [1924] 
2D.J. 2.617; 1 W. W. R. 1163; 20 
Alta. L. R. 2373 affy., [1924] 1 D. Ia KR. 
198; [1923] 3 W. W. R. 1376.—CAN. 

1802 iii. -}—In a submis- 
sfon to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein, & that the decision of the 
arbitrator should be final & binding 
upon both parties :—Held: this agree- 
ment was void as against public policy. 
—Bmracu o. HyprRo-KLECTRIC POWLKR 
COMMISSION OF ONTARIO, [1924] 4 
D.L. RK. 995; 560. L. BR. 35 —CAN. 


PART IV. SECT. 16, SUB-SECT. 2.—A, 


ci, ——.]—Uniless ix) the procedure 
adopted by tho arbitrators there has 
bcen something radically wrong or 
vicious an award cannot bo impeached 
on the ground that the technical web 
of judicial procedure & rules of evidence 
which surround judicial procedure were 
not strictly adhered to.—MAvunRIG 
Sawer Hru v. U MIN Nyun (1925), 
I. L. R. 3 Ran. 387.~—-IND. 

1 (p. 547). For S* IND.’ 
‘ CEYLON.’’ 

se, Awurd reriting order of reference 
not fixing time for deliv of award,j—- 
Teld: un award which recited aun 
order of reference not fixing a time for 
delivery of the award was primd facie 
liable to be set aside, but Supreme Ct. 
Ordinance, 1876, of the Gold Coast, 
Ord. 52, rr. 12 (c) & 13, prevented the 








reud 


13o L. 'T. 642.— GOLD COAST. 


PART IV. SECT. 16, SUB-SECT. 2.---B. 


w (p. SABE e]- Nhe nits- 
conduct referred to din Arbn. Aet, 
B. Jt (2) a8 “SS legal misconduct.’? Ly 
determining whether there wus “* leral 
miscouduct 7” on the part of the 
arbitrator whieh would Justify the 
setting the award aside, the et. may 
Jook at the evidence adduced bhetore 
hun, in order to ancertain whether he 
acted on evidevee which was wholly 
inadmissible & which went to the root 
ol the question before him. 

While in the present case, an arbn. 
as to the loss suffered by the seller of 
woods because of their non-aceceptance 
by the buyer, the arbitrator was held 
to have erred in allowing the seller to 
“split ’?? his case, yet, ag he had 
ervercised a diserction in the matter 
& no substantial injustice was 
occasioned thereby, the course adopted 
did not invalidate the uward — 
fee Woov & MALKIN Co,, Lp. (BB. C.), 
11928] 4 1). ZL. RR. 5145 [1928] 2 
W. W. Ii. 674.- CAN, 

y (p. O18) Wor ** IND.’ rearl “ CAN.’’ 

ci. ——- Refusal to slute case |— 
Neglect by an arbitrator to state a cuse 
for the opinion of the ct. after being 
definitely asked by either of the parties 
to do so is primd facic tochnical mis- 
conduct for which lus award way bo 
set aside.— Fisuuern v. MATSON & Co.,, 





eee 


MATSON & Co. v. Fisuir, [1918] 
N, Z. L. R. 1.—N.Z. 
1811 iia. .-- Where in a paving 





contract with a city the city’s engineer 
is made arbitrater, he must guard 
against being unduly influenced by his 
employers; & if uw appears that he is 
so biased as to be likely not to decide 
fuirly, then the contractor will not be 
bound by his decision.—-BLOME v. 
CIry oF Jteaisa, [1920] 1 W. W. Li. 
$311; 50». 1. R93; 13 Alta. L. RK. 
94,.—CAN. 


Cases 1822a—1857c. 


(2) An award is not vitiated by an error 
in Jaw on the face of it, if the error is not 
material to the decision.— BUERGER & Co. v. 
RBAanrNeTT (1919), 88 L. J. K. B. 161; 120 
x - 670; 35 T. L. R. 260; 63 Sol. Jo. 391, 


1822b. ——.]—When questions of law arise in an 
arbn. it is of the greatest importance that the 
right of the partics to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal] has not passed through all the stages 
of tts own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct & his 
award will be set aside.—Re FISCHEL & Co. 
& Mann & Cook, [1919] 2 K. B. 431; 121 
L. TV. 275 ; sub 20m. FISCHEL & Co. v. MANN 
& Cook, 88 L. J. K. B. 1173, D. C. 


1825a. Disregarding statute passed after hearing 
but before issue of ple hae — (1) Resps. 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 


ENGLISH AND EMPIRE DicEest SUPPLEMENT. 
1827. Add. Annotation :—Refd. Re Boks & Peters, 


Rushton, [1919] 1 K. B. 491. 


| 1839a. Surprise—What amounts to.]—OsmonD v. 


horses, & on July 31, 1917, the arbitrator | 


issued his award, giving claimant the amount 
duc up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Kimer- 
gency Powers Act, 1917 (c. 25), had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not awure 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration :—Held: whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, & consequently, 
there was no misconduct,; the parties were 
not taken by surprise, & the award was good. 
(2) 1t has been contended that the fact 
that the arbitrator did not know or take cog- 
nisunce of the Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. LAWRENCE, J.).— 
OSMOND v. WOOLLEY (1917), 87 L. J. K. B. 
822; 118 L. T. 29; 34 T. L. R. 183, D.C. 
1826. Add. Annotations :-—Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054 ; 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J.P. C. 58. 


1850a. 


1857c. 


WOOLLEY, No. 1825a, ante. 


1846. Add. Annotation :—Refd. Delahunt v. Moody 


(1927), 21 B. W. C. C. 588. 


Objection to authority of arbitrator 
to determine dispute. ]|—The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 
up shares in theco. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. & was also a creditor of the 
co. to a large extent. The arbitrator held that 
claimant had no insurable interest in the 
goods insured & disallowed the claim :- 
Held: claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it.— 
MACAURA v. NORTHERN ASSURANCE CO., 
[1925] A. C. 619; 94 L. J. P. C. 1543 133 
T rT 


KD. ATM TF PR AAT. RA QaAl Ta 


777; 81 Com. Cas. 10, Hi. L. 





Annotation: —Mentd. Hirji Mulji v. Cheong Yue 8.8. Co., 
[1626) A. C. 497. 





.|—Dexters, Lrp. v. HILL 
Crest O1n Co. (BRADFORD), No. 1083b, ante. 


1857a. By motion.]—Any objection to an award 


on the ground of misconduct or irregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit the award, & if 
not so taken [within the time limited by 
R. S. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
Cur.).—OPrPENHEIM & Co. v. MAHOMED 
HANEEF, [1922] 1 A. C. 482; 91 L. J. P.C. 
205; 127 L. T. 196, P. C. 


Annotation :—Apld. Scrimaglio v. Thornett & Fohr (1924), 
131 L. TT. 174. 


1857b. 





.}—ScriMAGLIo v. THORNETT & FEnR, 
No. 135a, ante. 


Entered in special paper.|—A motion 
to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion & the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the spccial paper. 
—Re CowAN BRrotTHERS, LTD. RYMER 
(HENRY) & Co., [1919] W. N. 140, D. C. 
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1852 xi. Consent to extension of 
lime for making award )}—Held: the 
act of consent to extension of time, & 
recognition of the propriety of the 
arbitrators making the awuard, pre- 
cluded objection to tho award on the 
ground of misconduct.—Powl1s vv, 
VANCOUVER (CITY), RAMAGE tv. VAN- 
COUVER (CITY) (1917), 23 B. C. lt. 180. 
—CAN. 


1852 xii. ——-.] — Where applts. 
went on with an arbn. without objection 





after an irregularity had occurred :— 
Held; they were precluded from 
secking to set aside the award on the 
ground of the irregularity. —- U 
GUNAWA te. Uo PYINNYADIPA (1923), 
1.L. 2.1 Ran. 15.—-IND. 


1852 xiii. -}—A_ reference was 
miade to arbiters to determine the 
umount payable by u landlord to his 
tonant in respect of sheep stock :— 
Held: pursuer having full knowledge 
of the nature of the stock that was 
tendered to him, & having accepted 


156 





the stock & dealt with it as if it was his 
own, was barred from objecting to 
the award of the oversman.— FLETCHER 
v. ROBERTSON (1919), 56 Sc. L. R. 305 ; 
{1919} 1S. L. T. 260.—SCOT. 


sf. Award following opinion of court 
on case stated. J—Hleld: the award might 
be sect aside notwithstanding that 1t 
followed the opinion of the ct. upon 
u case stated under Arbn. Act, 8s. 29.— 
Re MoCoNKEY’S ARBITRATION (1920), 
hee W.N. 329; 47 O. L. R. 411.— 


1869. Add. Annotation :—Refd. 
(1919), 88 L. J. Ch. 519. 

1912a. Failure to apply within time limit.|— 
OPPENHEIM & Co. v. MAHOMED HANEEF, No. 
1857a, ante. 


1912b. -|—ScRIMAGLIO v. THORNETT & 
Frur, No, 135a, ante. 

1925. Add. Annotations :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co., [1923] 
A. ©. 395. 

1943. Add. Annolations :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480 ; Kelantan Government 
v. Duff Development Co., [1923] A. C. 395; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L, J. K. B. 590. 

1950a. Misconduct.] — OPPENHEIM & Co. 
MAHOMED TLANEEF, No. 1857a, anle. 


1954a. ———.|—-Where an arbitrator in making 
his award deals with the costs of the award 
& his own personal costs, but does not 
mention the costs of the parties in tha rcfer- 
ence, the ct. will not presume that he has 
exercised his discrction to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms.—Re BECKER, SHILLAN & Co. & BARKY 
BROTHERS, [1921]1 K. B. 391; 90 L. J. K. B. 
316; 124 L. T. 6043; sub nom. BEcKEr, 
SHILLAN & Co. v. BARRY BrotusErs, 37 
T. L. R. 101, D. C. 


Annotations :—Consd. Bradshaw ~v. Air Council, [1926] Ch- 
329. Refd. Larrnaga v. Soc. Franco-Américuine des 
Phospbates de Medulla (1922), 92 L. J. K. B. 45. 

1960a. By motion—Before single judge of 
High Court.]—A judge of the High Ct. sitting 
alone may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case.—PRo- 
DUCE Brokers, LTp. v. BLYTH, GREENE, 
JOURDAIN & Co., Lrp. (1918), 88 L. J. K. B. 
597: 119 L. T. 311; 34 T. L. RR. 419. 

: Cowan & Rymer, [1919] W. N. 140. 
1960b. ——- ———.]|_OrrENUIEIM & Co. v. MAHOMED 
HANEEF, No. 1857a, ante. 

1981. For the paragraph in original volume 
substitute the following paragraph :— 
Foreign award— Whether enforceable as 
judgment of foreign court.}—An award in a 


Re Campbell 











Vv. 
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foreign arbn. [unenforceable in the foreign 
country without an cnforcement order] is 
not a decision which a ct. here ought to 
recognise as a foreign judgment, & cannot 
be enforced.—MERRIFIELD, ZIEGLER & Co. v. 
LIVERPOOL CoTron Assocn., LTrp. (1911), 
105 L. T. 97; 55 Sol. Jo. 581. 

Annotation :-—Refd. Harrop v. Harrop, [1920] 3 K. B. 386. 


1981a. Action on—By what law contract 
governed.| — Pitfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed ‘‘ Re- 
insurance contract— Marine Insurance.’’ The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured & defts. the 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway & by defts. in 
London & was stamped with an English six- 
penny stamp, but not in accordance with the 
English law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway & an award was issued in 
favour of pltfs. In oun action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was a policy as required by English Jaw nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award :—-Held: as 
the action was brought on the award, & as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded.—Nonrskr ATLAS INSUR- 
ANCE Co., LTD. v. LONDON GENERAL INSUR- 
ANCE Co., Lin. (1927), 43 T. L. Rt. 541. 


1985. Add. Annotation :—Mentd. Re Campbell, 
[1920] 1 Ch. 35. 
After this case add ‘‘ Sec, now, R.S.C., Ord. 11, 
r. 8a.” 

qaek= Grounds for granting or refusing order— 
Objection to award.|—-Wherc there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt & convenient ; 
but where there are matters which may 





PART IV. SECT. 16, SUB-SECT. 4.—D. { PART IV. SECT. 17, SUB-SECT. 2. 
sk. Limited to evidence taken down in 


sm. Under 2 Fdw. 7, ec. 107, 


mistake of counsel on question of law 
or practice.}—On a motion to extend 
the time for making an application to 
set aside an award :—Held : where the 
rules require special circumstances to 
be shown upon an application for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or practice does not constitute 
a special circumstance justifying the 
intervention of the ct.—Re SWEINSSON 


& MUNICIPALITY OF CHARLESWOOD, 
[1917] 1 W. W. R. 293; 27 Man. L. R. 
234.—C ® 


sg. Within term following publica- 
tion.J—An award must be moved 
against within the term following its 
publication, or within the period which 
such term formerly occupied.— KEAN 
wee wanDs (1888), 12 P. RR 625,— 


sj. Under Consolidated Municipal 
Act, 1922, sa. 338, 345 (1). J—Re VAHEY 
& CARLETON County, [1924] 4 D. L. R. 
1055; 560. L. R. 129.—CAN. 


writing by arbitrator.}—Re NEw BRUNS- 
WICK GAS & OILFIELDS, LTpD. & New 
BRUNSWICK ELECTRIC POWER Con- 
aoe (N.B.), [1926] 2 D. L. R. 102.— 


PART IV. SECT. 16, SUB-SECT. 4.—F. 


y (p. 561). For ‘‘Wapr AND OTHERS 
(No. 2) (1909) read ‘‘WapnE vw. 
Harpiey (No. 2) (1910).” 


PART IV. SECT. 17, SUB-SECT. 1. 


sl. Under Arbitrution Act, 1927 (c. 97), 
s. 11.}—-The power conforred by above 
sect. is conferred upon ‘ the ct.” & 
may be exercised by a judge sitting in 
ct.:; that does not necessarily mean the 
weekly ct.; & a judge having the 
pertice before him at a trial may, of 
is own motion, in @ proper case, remit 
the matter to the arbitrators.—MILLER 
. MGDONNELL, [1928] 4 D. L. R. 728; 
62 O. L. lt. 484.—CAN. 


| 


| 


ss. 12, 21—Grounds for remitting.J— 
Re CoteMan & Toronto & NIAGARA 
POWER Co. (1917), 40 O. L. BR. 130; 
38 D. L. R. 65.—CAN. 


PART IV. SECT. 17, SUB-SECT. 3. 


ri. .}— Unless there is a mistake 
in luw or fact evidont on the face of 
the award itself, or the arbitrator 
admits that he has made a mistake in 
law or fact, or there has been fraud or 
corruption, the award wll not be 
referred back.—Re Fox & CoNnso.i- 
DATED MINING & SMELTING CO. OF 
CANADA, [1925] 1 D. L. R. 245; [1924] 
3 W. W. BR. 861.—CAN. 








r ii. Arburators alleging mis- 
take. j—The ct. will not remit an award 
oeeause the arbitrators allege a mistake 
involving un Mmmpeachment of their 
award.—ROBINS v. ANDREWS, [1923] 
2D. L. R. 353; 1 W. W. R. 963.~ 
CAN. 


Cases 1985a—2340. 
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gravely affect the validity of the award or the , 2056a. ——-..—Oprpmnnmim & Co. v. MAHOMED 


right to proceed under it, it is proper that they 
should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect. should be made giving leave 
to proceed summarily under the award.— 
Re Boks & Co. & PETERS, RUSHTON & Co., 
[1919] 1 K. B. 491; 88 L. J. K. B. 351; 120 


L. T. 516, C. A. 


1985b. ———- Award against Crown.|—An award 
against the Crown in an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
judgment or order will be refused.—GreEcH 
v. BOARD OF TRADE (1923), 92 L. J. K. B. 
130 L. T. 15; 39 JT. L. R. 630; 67 


956 ; 
Sol. Jo. 725, C. A. 


1986. Add. Annotations :— Distd. Richardsons & 

Bradley v. Bernhard, [1925] 2 K. B. 12]; 
Co. 
(Parent) Corpn., [1929] 2 IX. B. 266. 


Mentd. Spencer v. Tem- 


Folid. Simbro ‘l'rading 





2043. Add. Annotation : 
merde (1922), 128 L. T. 33. 


2048. Add. Annotation :~~ Mentd. Weber v. Birkett, 


[1925] 1 K. B. 720. 


2053. Add. Annotation :—Mentd. L. & N. E. Ry. 
v. Easington Union Assmt. Com. & Easington- 
with-Thorpe Parish Council (1925), 95 L. J. 


K, B. 255. 
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2050 iil a. .}—B., an arbi- 
trator, in the absence of & without 
notice to one of the parties, made an 
award :—IlLleld: although the award 
might have been set aside for mis- 
conduct of the arbitrator if moved 
against in time, yet, the award bein 
final, the miscon uct could not be se 
up a8 ap answer to an action upon the 
award.—-TOURANGKAU vw. SANDWICH 
Wrst Townsuir, [1920] 48 O. lL. R. 
306 > 56 }). L. R. 83.—CAN. 


2050 ilib. ——-~ --——.])-—In a suit 
in India upon an award made upon 
a submission to arbn. in Ingland, 
irregularity or misconduct in arriving 
at the award is not a defence.— 
OPPENHEIM & Co. v. MAHOMED HANEEF 
{1922jJ1A.C.482; 91L.3.P.C.205; 127 
Ja. T. 196 , 49 Ju. R. Ind. App. 174.—IND. 


2050 fii c. .J—An award 
duly mado in England under the 
Wnghsh Act of 1889 can be enforced by 
asuyt ui an Indian et., & cannot be set 
aside by an Indian ct. on any ground 
of misconduct. or irregulamty on the 
part of the arbitrator.——JOuN Barr & 
Go. (LONDON) © KANOOLAL & Co. 
(1925), 1. L. le. 58 Cale. 65.—IND. 


2056 i. Not oregularity an conduct of 
arbitrators.) -— Arbitrators appointed, 
but vot in writang for the purpose of 
winding up the affaire of a partnership 
between pitf. & deft. met & went: over 
such papers as were available at the 
moment, heard what each of the 
partners had to say & reached @ con- 
clusion which they etated at the 
meeting. The arbitrators took no 
oath of office, & two witnesses were 
sworn, A day or two after the 
ineeting, one of the arbitrators pre- 
pared & signed & memorandum headed 

Report of Arbitrators,”’ stating the 
uunclusion that the balance duo to 
ptf, was a certain sum. This memo- 
eee. fk to the other 
arbitrators, each of whom signed it. 
This action was brought upon the 
memorandum as upon an aw Deft. 
pleaded the award was irregular & 
iNegal, in that no evidence was taken 














HANEEB, No. 1857a, ante. 
| 2059. Add. Annotation :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

2141. Add. Annotation :—Mentd. Re 

Peters, Rushton, [1919] 1 K. B. 491. 
2187. Add. Annotations :—Apld. Bradshaw v. Air 
Council, [1926] Ch. 329. 


Boks & 


Refd. Haynes »v. 


Aldridge Colliery Co. (1923), 180 L. T. 282; 


Mansfield v. Robinson, [1928] 2 K. B. 353. 
2213. Add. Annotation :—Consd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 
2226, Add. Annotation :—Mentd. Sutherland v. 
Hannevig, [1921] 1 K. B. 336. 
2244. Add. Annotation :—Refd. 
Harding, [1928] 2 K. B. 371. 
2326. Add. Annotation :—As to (1) Refd. Reid, 


Akt. Ocean ». 


Hewitt v. Joseph, [1918] A. C. 717. 


v. Posograph 


2331. Add. Annotation :—Refd. 
Harding, [1928] 2 K. LB. 371. 

2832. Add. Annotations :—Consd. Reid, Hewitt »v. 
Joseph, [1918] A. O. 717. 
Gould (No. 2) (1924), 69 Sol. Jo. 212 ; Weber 


Akt. Ocean v. 


Refd. Terry v. 


v. Birkett, [1925] 1 K. B. 720. 


under oath, the arbitrators were not 
sworn, or legally appointed, deft. was 
not. permitted to give his evidence, & 
although he objected, the award was 
given without bis bemg heard. Deft. 
ulso counterclaimed for moneys paid 
to pltf., ete. :--eld: the objections 
pleaded ought to have been taken on 
a motion to set aside the award, & 
wero not avuilable as a defence to the 
action.—-MILLER v. MCDONNELL, [1928] 
CAN L. RR. 728; 62 0. L. R. 484.— 


PART IV. SECT. 19, SUB-8ECT. 8. 


en. What defences available, | — 
Applts, brought an action against the 
Commonwealth to recover money due 
under two contracts. While the action 
was pee the A,-G. of the Common- 
wealth agrecd to submit to arbn. the 
matters in dispute between the parties, 
This agroomont recited the making of 
the two contracts. The arbitrator 
having made his award in favour of tho 
Commonwealth, applts. moved to set 
aside the award or to remit it to the 
arbitrator on cortain grounds, none 
of which rolated to the validity of 
cither of the contracts. That motion 
was dismissed. On an application by 
the Commonwealth for leave to enforce 
the award :—Held: applts. were not. 
entitled to che en the validity of the 
two contracts or the authority of the 
A.-G@,. to make the agreoment for arbn. 


—KIDMAN tv. COMMONWEALITI. OF 
hae a7 § $7 6. L. R. 2333 26 
S R.N.& W. 879; 43 N. 8. W. W.N, 


11; [1926] Argus L. R. 118.—AUB. 
s0. Arbitration Aci, 1909, 8s. 13— 
Award merely determining rights,}— 
The above sect. does not authorise 
a judge to givo leave to issue execution 
directly on an award which merely 
determines rights, but says nothing 
as to the amount to which the succens- 
ful party is entitled.—Re McNauGuT & 


QGavavisn Ornarrerara Ore Cin (AT OL 110701 


JW. W. R. 387; 43D. L. R.' 
sp. Arbitration dct, RK. &. M., 
(c. ))—Award under Municipal Act.}— 
Arbu. Act, R.S. M., 1918 (6. 9), applies 
to awards under Municipal Act unless 
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2336. Add. Annotation :—Consd. Reid, Hewitt v. 
Joseph, [1918] A. C. 717. 


2340. Add. Annotations :~-Consd. Keen v 
(1924), 41 T. LL. TR. 86. Apld. King v, 
Sunday Pictorial Newspapers (1920) (1924), 

| 133 L. T. 397. 


‘Towler 


expressly conflicting with the lattor 
Act. Whore an award on an arbn. 
under Municipal Act. is made on a 
written submission & fixes not only the 
amount but also the hability, it may 
be entered on application as a judg- 
ment of the Ct. of King’s Bench & 
enforced acecordingly.—SWEINSSON ¢w, 
RURAL MUNICIPALITY OF CHARLES- 
woop, [1917], 3 W. W. R. 201; 36 
D. lL. R. 32.—-CAN 


sq. Decree—Failure to accept award.) 
--Where 1n a suit) parties have referred 
their difference to arbn. without an 
order of the ct. & an award is made, 
u decree in terms of tho award can be 
passed by the ct. under Civil Procodure 
Code, Ord. XVIITL., r. 3, although the 
partics do not accept the award.— 
SUBBARAJU V. VENKATRAMARAJU 
(1928), 1. L. R. 51 Mad. 800.—IND. 


PART IV. SECT. 20, SUB-SECT. 1.-— 
D. (b). 


Li. Arbitration Act, R. S. M., 
1913 (ec. 9}—Greater Winnipeg Water 
District Act, 1913 (c. 22).)-——Jie 1VER- 
SON & GREATER WINNIPEG WATER 
District, {1921) 1 W. W. ht. 621: 57 
D.L. R. 184; 30 Man. L. R. 98.—CAN. 


lil. Arbitration Act, 1908.]— 
An order provided that the costs of 
the reference & award should be with- 
in the discretion of the arbitrator under 
& subject to the above Act :—Held : 
the discretion of arbitrators with regard 
to costs was not limited by the 
principles which the cts. apply. 


TYNAN v. Forpers, [1921] N. 
738.—N.Z. 
PART IV. SECT. 20, SUB-SECT. 3. 
Zi. ——— Includes costs of counter- 
claim.J—Ki1rnk v. KIRK (1897), 40 
N. 8. it. 600.—CAN. 
sr. ‘‘ Costs of attendance of ’’ narty— 
Party attending with several witnesses— 
Costs of witnesses not included,.|— 
MCQUEEN v. VANCOUVER ISLAND 


Powrr Co., LID. (1925), 35 B.C. Lt. 
558.—CAN. 








2344. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, (1921} 1 K. B. 391. 

2352. Add. Annotation :-——Refd. Pte Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2353. Add. Annotation :—-Consd. Williams v. Jones, 
[1926] 1 K. B. 255. 


2354. Add. Annotation :—As to (1) Consd. Williams 
v. Jones, [1926] 2 K. B. 37. 


2355a. Whether more than one issue—R.S. C., 
Ord. 65, r. 2.|—- WILLIAMS v. JONES (STANLEY) 
& Co., [1926] 2 K. B. 37; 95 L. J. K. B. 471; 
134 L. T. 652; 70 Sol. Jo. 463, C. A. 





Part V.—References 


2439. Add. Annotation :—Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 1538. 


Add. Annotations :—Mentd. Countess War- 
wick 8.8. Co. ». Nickel Soc. Anon., Anglo- 
Northern Trading Co. ». Kmlyn, Jones. & 
Williams (1917). 87 L. J. K. B. 309 ; Robinson 
v. R., [1921] 3 K. B. 188. 
2447. Add. Annotation :—Mentd. 

[1925] Ch. 235. 

2448. Add. Annotation :—Refd. Liggett (liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 

2455. Add. Annotations :—Refd. Liggott (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 695. 

2456. Add. Annotation :--Mentd. Robinson v. R., 
[1921] 3 K. B. 188. 

2459. Add. Annotations :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 Kk. B. 48. 
Mentd. Deucbar v. Gas Light & Coke Co., 
[1925] A. C. 691. 

2474. Add. Annotation :—Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1927), 44 
R. P. C. 367. 

2523. Add. Annotation :—Mentd. Taylor v. Davies, 

[1920] A. ©. 636. 


2443. 


Sack v. Jones 





“PART IV. SECT. 20, SUB- SECT. 6. 


st. Power of arbitrator to fir coun- 
sel’s fees.}—On an arbn. as to costa 
in an action, the arbitrator has power 
to flx the counsel’s fees.—-CHnATTER- 


a i. 





PART V. SECT. 1, SUB-SECT. 4, 


of Supreme Court.}—Ueld 
validity of the appointment was 
doubtful, yet as the above officer had 


Vol. I1.—Arbitration. Cases 2344—2580b. 


2358. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 


2361a. --—— Award not providing for costs of 
parties.|}—Re BECKER, SHILLAN & Co. & 
BARRY BROTHERS, No. 1054a, ante. 

2400. Add. Annotation :—Mentd. Earle v. HWems- 
worth R. D. OC. (19238), 44 T. T.. R. 758. 
2406. Add. Annotation :—Mentd. Parle v. Hems- 
worth R. D. C. (1928), 44 IT. L. R. 758. 


2418. Add. Annotation :—Mentd. Fe SBarkcr’s 
Settlmt., Knocker v. Vernon Jones, [1920] 
1 Oh. 527. 


by Order of Court. 


2557. Add. Annotations :—As to (1) Consd. Re 
Soc. les Affréteurs Réunis & Shipping Con- 
troller, [1921] 3 K. B. 1; Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 
202. As to (2) Consd. Re Soc. les Affréteurs 
Réunis & Shipping Controller, [1921] 3 
K. B. 13; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, [1926] 2 K. B. 238. 

2580a. No power to alter his own order.|~—-Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R. S. C., Ord. 28, r. 11, to 
alter his report subsequently.—BENTLEY v. 
O’SULLIVAN (1925), 133 L. T. 189; 41 
T. L. R. 374; 69 Sol. Jo. 509, D. C. 


2580b. Power to set aside his own order.|-—In an 
action tried by an official referee Judgment 
was given against defts. by default. Defts. 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referce the application to set aside his own 


FROID v. MAINFROID (Alta. Mey ees 
** Acting ’? Denuty Registrar oak ; {1926) 3 . WwW. 


wane, the Action on building contract.) 
—~HOoOvUsSE J{iEPATR . SERVICE Co. 


SON v. DuTTon, [1917] 2 W. W. fh. ai ; y HF (1921), 64 D. L. R. 115; 48 
100 33D. 1. H, 622 5°10 Sask. L. 1 SE ee ee ia thc. O. ln 1tv208.—CAN. 


Power of arbitrator to postpone 
Harahan. }—An arbitrator on making 
his award may reserve the question 
of the costs of the arbn. & tax them 





subsequently.—CnATYERSON wv. DvutT- 
TON, [1917] 2 W. W. R. 393; 33 
D. IL. R. 622; 10 Sask. L. R. 169.— 
CAN. 

2395 vii. ——— -—The taxing 


ofticer having disallowed the fees for 
senior counsel on the taxation of a bill 
of costs in an arbn. case on the ground 
that two counsel were in no way neccs- 
sary :—Held: aa the arbn. involved 
a sum of nearly £6,000 & the evidence 
was of a highly technical nature, the 
services of a senior counsel were 
properly employed, & his fees & the 
accessory charges should have becn 
allowed.—GaRLIcKk & Co. v. POYNTON 
(1917), 88 N. L. R. 59.—-S. AF. 


2414 viii. ——-.]}—-NEW BRUNSWICK 
ELECTRIC POWER COMMIASION v. QUIN- 
TON, [1924] 4 D. L. R. 345.—-CAN. 


appointment unless fully satisfied that 
there was no power of making it, 
especially where, as in this case, the 
reference had proceeded without ob- 
Jection on the point.—FUSARKLILI »v. 
Loco TOwNnSsITE Co., [1922] 1 W. W 
1238.—CAN. 


PART V. SECT. 1, SUB-SECT. 5. 


p (p. 616) i 
Rules, ?. 312, }—-MAINFROID - MAIN- 
FRoID (Alta.), perkers 4D. L. R. 1060; 
[1926] 3 W W.R. 617. oan 


Zi, ———- —-—-.}—Re COCHRAN'S 
Trusts’ No, 2 (1919), 52 N.S. Rh. 278. 
—CAN 


rent V. SECT. 1, SUB-SECT. 6. 

2474 ——.]}--AvoRY & cee v. 
PARKS tts 12 Oo. W. N. ; 39 
O.L. R. 74: 35D. L. R. roan. 
PART V. SECT. 2, SUB-SECT. 1.—D. 

sw. Under 
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PART V. SECT. 2, SUB-SECT. 1.—E. 


I i. -}—An order made bv a 
judge in the exercise of his discretion, 
referring an action to arbn. under 
Ord. 97, will not be interfered with by 
the Ct. of A Appeal, unleas it is manifest 
that the order will operate to defeat 
the rights of. or cause injustice to, one 
or other of tho parties.—Tv1ois 
(AUSTRALIA), LTp. v. Macerourls, 
[1928] St. R. Qd. 371.—AUS. 


PART V. SECT. 2, SUB-SECT. 6. 


sy. Time for appeal Ratension of 
time—When granted |~--An application 
was refused for extension of time for 
appeal from a mutter im a referce’s 
report, the report, although not finally 
confirmed, having been dealt with 
nearly two months before, & the 
reason for extension & merits of appeal 
being, in the circumstances, insufll- 
cient.— JAMIESON ¥. JAMIESON, flgety 





Alberta Rules.}—Matn- | 1 W. W. RR 63.--CAN. 


Cases 2580b—2618. FEINGLISH AND EMPIRE DIGEST SUPPLEMENT. 


judgment. At the hearing of the application ton (1919), 35 T. L. R. 531; S.S. Celia v. 
the official referee himself took the point that S.S. Volturno, [1921] 2 A. C. 644; Calthorpe 
the application to set aside his judgment had v. McOscar, [1928] 2 K. B. 578. 


not been made within six days after the trial; 2599. Add. Citation :—46 L. J. Q. B. 136. 
& he further held that, having regard to the 9893, Add. Annotations :—As to (1) Consd. Cogstad 


concluding words of R. 8. C., Ord. 59a sum 5O8, lo (2 

r. 3 (b), be had no jurisdiction to set aside tay ‘Cogstad Dae niost i 2 rar 
his own judgment :—Held: (1) the objection 2610. Add. A a ‘ Tewell’ 

. : . j : mnotation :-—-Mentd. Ke Jewell’s 
in regard to time, not ha been taken at Settlmt.. Watts v. Public Trustee, [1919] 2 
the earliest opportunity, could not be relied Ch lel. aa : 

upon by pltfs. on the appeal; (2) as under : : ‘ 

RK. 8. C., Ord. 86, r. 50, the official referee had 2611a. —-— Costs.]—In an action upon a contract 
‘‘the same authority in the conduct of any in the High Ct. judgment was given for pltf. 
reference or trial as a judge of the High Ct.,”’ for an amount to be ascertained on taking 
he had jurisdiction to set aside his own judg- an account between the parties, with costs 


of the action. This judgment was dated & 


no application for a new trial before a referee entered on Apr. 8. The referee took the 
shall be made ”’ at the conclusion of Ord. 59a, account & ascertained the amount to be 
r. 3 (b), referred only to the procedure to be £83 10s. & on Nov. 29 indorsed the order 
followed in appeals from referees to the accordingly. On the next day & before final 
Divisional Ct.— LONDON StraMsHIP & TRAD- entry of the completed order, the judge, 
ING CORPN., LTD. v. RUSSIAN VOLUNTEER upon pitf.’s application, ordered the costs 


ment, & the words ‘‘ save as herein provided, 





FLEET (1926), 185 L. T. 607; 42 T. L. R. | to be taxed on the High Ct. scale :—Held: in 
632; 70 Sol. Jo. 838, D. C. the circumstances the judge had jurisdiction 
2501, Add. Annotations :—Mentd. Evans v. Shot- geri iad Raut re hich SE ae sa 
gc : ° Ue OIL 9 
(920), ae i ae bre Pao gala . Bond. | until the result of the account was ascertained 
[1922]2 Ch. 40 ; Anstruther-Gough-Calthorpe AU SCT TREE, WEES (Wie 
v. McOscar, (1924) 1 K. B. 716; Hewitt v. Sons, Lrb., [1926]2 K. B. 238; 95L.J.K.B 
Rowlands (1924), 181 L. T. 757. | re +. To, ere Mita iar 
2593. Add. Annotation :—Refd. Ruf v. Pauwels. | od i, 40d Cw oO es 
(1919; 1 K. B. ont: eee | 2612. Add. Annotations :—Mentd. Joachimson 
200, Add. _ Annotation -— Menta. “Williams, -v.\""" Swiss Rank Gorpn., [1921] 2 K. B. 110+ 
Jones, [1926] 1 K. B. 255. Pinto Leite, Hx p. Des Olivacs, [1929] I Ch 
2598. Add. Annotations :—Mentd. Ellis v. Torring- | pe 


Part VI——Application of Arbitration Act, 1889, to 
References under Statute. 


2614. Add. Annotation :—Mentd. Re Cogstad & Shillan & Barry, [1921]1K. B. 391. Mentd. 
Newsum, [1921] 1 K. B. 87. Larrinaga v. Soc. Franco-Amcricaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 

2618. Add. Annotations :—Consd. Re Becker, 45. 


PART V. SECT. 3. 


sz. Scone of reference -Not facts in assuc d& determined by court.) —Fosten vr, Resume, [1926] 1D. Le Re 108d: 60 
O. 11. RK. 63.— CAN. 
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21. 


43. 
56. 


57. 


58. 
59. 
63. 


63a. 


a. 
—Necessity for municipal licence.}— 
A person who has obtained a pro- JAW v. TaYLor, [1924] 1 W. W. 
vincial licence as auctioneer under 1 
Auctioneers & Pedlers’ Act, R. S. A., 
1922 (co. 39), may be compelled to take 
out a municipal licence.—R. 
v. STIMMEL, [1923] 4 D. L. R. 955; 3 


J.S. 


Vol. Ill.—Cases 1—%73. 


AUCTION AND AUCTIONEERS. 
Part |.—Definitions. 


1. Citations :—For ‘1 Dav. 111 ”’ read “‘ 1 Dow. 111, H. L.’ 


Part Il—Auctioneer’s Licence. 


15a. Use of initials ‘‘ A.A.1.°"]|—Plitf. Bowler & his 


co-pltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 
& G., & in May, 1920, deft. entered their 
employment as an outside canvassing & 
negotiating clerk under a written agreement 
of service which provided (inter alia) that 
either party could terminate the employment 
on giving seven days’ notice in writing & 
(clause 5) “ after the termination from any 
cause of the employment aforesaid the clerk 
shall not for tho term of one year carry on or 
be interested in carrying on the business of 
auctionecrs & cstate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 


Part I11—Authority 


Add. Annotations :—Mentd. Chillingworth v. 
Esche (1923), 129 Is. 'T. 808 ; Monnickendam 
v. Leanse (1923), 39 T. L. R. 445. 

Add. Annotation :—Refd. Chaney v. Maclow., 
[1929] 1 Ch. 461. 

Add. Annotation :—Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

Add. Annotations :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Chaney v. Maclow, 
[1929] 1 Ch. 461. 

Add. Annotation :—Refd. Chaney v. Maclow, 
[1929] 1 Ch. 46]. 

Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

Add. Annotation :—Apld. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


|—A freehold house was 
knocked down to deft. as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of shale required 
the purchascr to pay certain road-making 
charges. On the same day the auctioneer, 
as soon as he was informed of deft.’s refusal, 
signed the contract as deft.’s agent. In an 
action by the vendor for specific performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, & there 











PART II. 
Acquisition of provinctal licence 








063.—CAN. 








Bo. 
trarily revoke licen 
(MORRIS) 


65. 


66. 


67. 


68. 


71. 


73. 


W. W. R. 1185.—CAN. 
sb. Power of city—Can- 
not arbitrarily refuse ree ee ae tp 


—— Cannot arbi- 
ce.}—MoosEe JAW vt. 
pee [1924] 1 W. W. RR. 1063.— 
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carrying on of such business within the 
borough of P. or in the town of G.” In 
Sept. 1920, pltfs. duly terminated deft.’s 
employment, & on leaving their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as ‘‘ O. Love- 
grove, A.A.I.,Estate Agent,’’ the initials A.A.I. 
meaning Associate of the Auctioneers’ In- 
stitute, but he did not take out an auctioneer’s 
licence nor do any business as an auctioncer : 
—Held: deft. had not by the use of the 
initials A.A.I. held himself out to be an 
auctioneer.—BOWLER v. LOVEGROVE, [1921] 
1 Ch. 642; 90 L. J. Ch. 356; 124 I. T. 
695; 37 T. L. R. 424; 65 Sol. Jo. 397. 


of Auctioneer. 


was & memorandum in writing sufficient to 
satisfy Law of Property Act, 1925 (c. 20), 
s. 40 :—Held: an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time & in such circumstances that the 
signature could fairly be said to be part 
of the transaction of sale, & as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must be 
altirmed.—CHANEY v. Mactow, [1929] 1 Ch, 
461; 98 L. J. Ch. 845; 140 L. T. 8123 45 
T. T. R. 1385; 73 Sol. Jo. 26, C. A. 

Add. Annotation :—Distd. Chaney v. Maclow., 
[1929] 1 Ch. 461. 

Add. Annotation :—Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

Add. Annotation :—Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


Add. Annotation :-—Refd. Cohen v. 
(1926), 95 L. J. K. B. 945. 


Add. Annotation :—Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


Add. Annotations :—Mentd. Chillingworth v. 
Esche (1923), 129 L. T. 808 ; Monnickendam 
v. Leanse (1923), 39 'T. L, It. 4484. 


Roche 


c i. Auctioneer licensed by 
province.J—Moosr Jaw wv. TAYLOR, 
[1924] 1 W. Ww. R. 1063.—--CAN. 








sd. Licensing & Bankrupt Sales in 
City of St. John ict, B., 1924 
(c. 75)-—When fee of $500 payable.jJ— 
PaGE v. St. JOHNS CORPN. (N. B.), 
(1926) 2). LL. R. 414.— CAN 


Cases 75—180. 


75. 


76a. 


Add. Annotation :—Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

~—-~ Entry of purchaser’s name—Auctioneer’s 
name printed on catalogue.]—Pltf. bought 
for £60 at an auction one of the lots, which 
was the property of deft., who was the 
auctioneer. The lot was included in the 
printed catalogue, the whole of which was 
pasted into the auctioneer’s book, & after the 
lot in question was knocked down to piltf. 
deft. wrote against its description in the book 
the price & pltf.’s trade name. Deft.’s name 
was nowhere written by him in the book, but 
his printed name appeared on the front page 
of the catalogue pasted in the book. Deft. 
refused to hand over the goods on the ground 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


that the lot in question had been the subject 
of a “ knock-out ’’ to which pltf. had been 
a party. In an action for breach of contract 
deft. pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 
1898 (c. 71), s. 4 (1) :—~Held: (1) the exist- 
ence of a “ knock-out ”’ did not afford any 
defence to the action; (2) deft.’s printed 
name, having been authenticated by his 
writing down the price & the purchaser’s 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pltf. was entitled to recover.— 
CoHEN v. Rocunr, [1927] 1 K. B. 169, 95 
L. J. K. B. 945; 136 L. 'T. 219; 42 T. L. R. 
674; 70 Sol. Jo. 942. 


Part IV.—Conduct of the Sale. 


93. Add. Annotation :—Mentd. Rawlings v. 
General Trading Oo., [1921] 1 K. B. 636. 

95. Add. Annotation :—Mentd. Yandle v. Sutton 
Young v. Yandle, [1922] 2 Ch. 199. 

107. Add. Annotation :—Mentd. Said v. Butt, 
[1920] 3 K. B. 497. 

120. Add. Annotation :—Generally, Mentd. Said v. 
Butt, [1920] 3 K. B. 497. 

126. Add. Annotation :—Mentd. Auerbach v. Nel- 
son, [1919] 2 Ch. 383. 

131. Add. Annotation :—Mentd. Re Clayton, Smith 
v. Clayton, [1920] 1 Ch. 257. 

134. Add. Annotations :—Refd. Beyfus v. Lodge, 
[1925] Ch. 850. Mentd. Simpson vw. Gilley 
(1922), 92 L. J. Ch, 194. 

147. Add. Annotations :—Mentd. Re Lavey, Hz p. 
Trustee, [1919] B. & C. R. 116; French v. 
Gething, [1922] 1 K. B. 2386. 

148. Add Annotation :—Apld. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

149. Add. Annotation :—-Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

150. Add. Annotation :—Consd. Rawlings v. 


General Trading Co., [1921] 1 K. B. 635. 


After this case add :— - 
~—--.]—Sre, now, Auctions 
ments) Act, 1927 (c. 12). 


(Bidding Agree- 


151a. -.|\—At a sale by public auction 
of surplus property belonging to the Ministry 
of Munitions pltf. & deft. agreed, in order to 
avoid competition, that deft. alone should 
bid for certain goods, & that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 
knocked down to deft. Deft. subsequently 
repudiated the agreement. In an action by 
plitf. to recover one moiety of the goods pur- 
chased or the value thercof over & above 
the price paid at the auction.—Held: the 
agreement was not illegal, & judgment should 
be entered for pltf.—RAWLINGS v. GENERAI, 
TRADING Co., [1921] 1 K. B. 685; 90 L. J. 
K. B. 404; 124 L. T. 562; 87 T. L. R. 
rg 65 Sol. Jo. 220; 26 Com. Cas. 171, 


e A, 
Annotation :-—Apld. Cohen v. Roche, [1927] 1 K. B. 169. 
151b. vy ———.]—COHEN v. RocHE, No. 76a, 
a ° 











| 152. Add. Annotation :—Refd. Rawlings v. Gencral 


Trading Co., [1921] 1 K. B. 635. 

158. Add. Annotation :—Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 636. 

.|—BENNETT v. Smito (1852), 20 L. T. 
O. S. 28; 16 Jur. 421. 

159. Add. Annotation :—Mentd. Christoforides v. 
Terry, [1924] A. O. 566. 


155a. 





PART IV. SECT. 8, SUB-SECT. 2. 


se. Sale ‘“ without reserve ’’— Bur- 
den of proof.)—The onus of proving 
that a sale by auction was “ without 
resorve ”’ is upon the person alleging it. 
In care of doubt the presumption is 
that the auction was one with reserve. 
NEUGEBAUER & Co., LTD. v. HER- 
MANN, [19233] App. D. 564.—8. AF, 


PART IV. SECT. 5. 


ai. — — Sale fur cash—Bidder unable 
to pay cash.j}—Held: no sale had been 
offected.— DENIS vt. MORINILIL CoRPN. 
(Alta.), [1917] 2 W. W. R. 3233; 34 
D. L. R. 724,—CAN. 


o i. Not affected by verbal state- 
ments made by vendor’s cleric at sale. }— 





CURRIER v. CROSBY (1877), 17 N. B. R. 
(1 P. & B.) 464.—OAN. 


PART IV. SECT. 7. 
sf. Refusal of bidder to pay—Sale 
of goo seized under execution— 
Sheriff entitled to sell goods again.)— 
HALIFAX AUTOMOBILE Co. v. DREW, 
oe 1D. L.R. 891; 67 N.8. R.1.— 


PART IV. SECT. 9. 


148 vi. .]}—A cambination among 
intending purchasers at an unreserved 
auction sale to stifle competition by not 
bidding against one another is a fraud 
against the seller, & the auctioneer is 
not bound to recognise a bid by a 
member of such a combination.— 
NEUGEBAUER & Co., LTD. v. HERMANN, 
[1923] App. D. 564.—S. AF. 
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151i. Knock-out sale—Enforcement 
of ts ate between parties.}—-GRANT 
CAN HITZMAN (1921), 55 N. S. R. 16.— 


——.J—Sale declared void.— 
MERRICK (1860), 8 Gr. 323.— 


n ii. ——.}—Held: the legal estate 
passed by the conveyance, & if it was 
sought to impeach it, the case must be 
taken into equity.—RAYNEsS _ v. 

n iii. ——.]—A sale will not be set 
aside on the ground that a party was 
prevented from bidding by promises 
made to him by the purchaser. Such 
fact, if established, would constitute 
the purchaser a for » & 
would be subject for a suit.—BRook v. 
SAUL (1867), 2 Ch. Ch. 145.—CAN, 


n i, 
Foy v. 
CAN. 


Vol. I.—Auction. Oases 184—307. 


Part V.—Deposit. 


184. Add. Annotations :—Mentd. Chillingworth v. 192. Add. Annotation :~-Refd. Beyfus v. Lodge, 
Esche (1923), 129 L.. T. 808; Monnickendam [1925] Ch. 350. 
v. Leanse (1923), 39 T. L. BR. 445. 194. Add. Annotation :—Mentd. uxt. Reidar v. 
Arcos (19286), 42 T. L. R. 737 


Part VII.—Rights and Duties in Relation to Vendor. 


218. Add. Annotation :—Refd. Cohen v. Roche 257. Add. Annotation :—Refd. Albemarle Supply 
(1926), 95 L. J. K. B. 9465. Co. v. Hind (1927), 483 T. L. R. 783. 


219. Add. Annotation :—Mentd. The Jupiter 960, Add. Annotation :—Mentd. Weld-Blundell v. 


(No. 3) (1927), 137 L. T. 838. Stephens, [1920] A. C. 956. 
228. Add. Annotation :—Mentd. Schiller v. Peter- 


sen (1924), 180 L. T. 810. 263. Add. ade Os amends ecu ae y- 
— gienic Laun v ornycroft (1926), 
amu: ea tN oath ta eee AeL 5 Emporium 185 lL. T. 83 Mentd. Adams v. Morgan, 


255. Add. Annotations:—Refd. Page v. Sully [1923] 2 K. B. 234. 


(1919), 63 Sol. Jo. 55; Benton v. Campbell, aaa: Add. Annotation :—Refd. Adams v. Morgan, 
Parker, [1925] 2 K. B. 410. [1923] 2 K. B. 234. 


Part VIIIl—Rights and Liabilities in Relation to Purchaser. 


278. Add. Annotations :—Consd. Benton v. Camp- 289. Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. Refd. Page bell, Parker, [1925] 2 kK. B. 410. 


een tees Bole 5> | 298. Add. Annotation :—Consd, Benton v. Camp- 
Option to resell on purchaser’s default.] bell, Parker, [1925] 2 K. B. 410. 


—Goods were put up for sale by auction, the 
conditions of sale printed on the auctioneers’ 293a. J\—PAGE v. Sutty, No. 30la, 
catalogue providing: ‘‘ The lot to be taken post. 


away & paid for the day after sale,” & ‘‘ upon oe 2 
failure of complying with the above con- Bue: poe Parken 11938] en aot u- Conn 
ditions all lots uncleared within the time : : ow ; 

aforesaid shall be resold.’ A purchascr, 296. Add. Annotation :—Consd. Benton v. Camp- 
eouee are ule apie T aa for a lot for bell, Parker, [1925] 2 K. B. 410. 

which he not intended bid, & the lot 

was knocked down to him. He afterwards 301a. Non-delivery — Goods included in lot by mis- 


280a. 














: take.|—In the catalogue of a sale by auction 
sarge apraagrird | seccelaronas as goearw ae a lot marked 103 to 109* was included, being 
viined Upon his refusin re WaAw an pare various bundles of paper. Item 109* was 
for the purchase price mc Drouoht by the a bundle which the auctioneer did not intend 
auctioneers, & the purchaser contended that 2 be in ree aie & 7 PO a 
under the conditions of sale it was obligatory d na arog IRE, i ne a . ‘a. ' i ieee the 
upon the auctioneers to resell the lot in hil P faa te ani va 7 
question, & that he could be charged only auctioneer refuse OU vOr ay GOTT: Tne 
with any deficiency upon resale :—Held: the catalogue announced the sale as being By 
words ‘all lots uncleared shall be resold ”’ order of J. S. & others.’’ The buyer brought 
did not impose any obligation upon the an action for damages against the auctioneer : 
auctioneers, but merely conferred upon them —Held: the various owners of the agtiests 
an option of reselling at their discretion, & being disclosed as the principals, & 
the auctioneers were entitled to recover the being no disclaimer by ae auctioneer 0 
full price at which the lot was knocked down personal liability, the auctioneer was per- 
to the purchaser.—RoBINSON, FIsHER & sonally liable for non-delivery; & the fact 
HARDING v. BEnar, [1927] 1 K. B. 613; 96 that the buyer accidentally learned of the 
L. J. K. B. 150: 136 L. T. 284: 91 J. P. 59: ownership of lot 109* was not material.— 
43T.L.R.66,D.CQ. — Cre PAGE v. SULLY (1918), 63 Sol. Jo. 55, D. C. 

282. Add. Annotation mote a Benton v. Camp- 3807. Add. Annotation :—Refd. Page v. Sully 
bell, Parker, [1925] 2 K. B. 410. (1918), 63 Sol. Jo. 55. 
PART VII. SECT. 6, SUB.-SECT. 2. entered ante into a hire-purchase Seroment | the cee eet cals peepee 
ese r e pure 
v. MOCULL (aah, he oa making. ‘his first payiient C. “delivered el dee to tho buyer.—ARCHIBALD 


the car to W. to sell at public auction. v. WASHER & Co. & KINNERNEY, [1923] 
PART VIII. SECT. 2, SUB-SECT. 1. K. bought the car at an auction con- N. Z. L. R. 165. ~-N.Z. 
296 iii, —— ———.}+-Pitf. & ©, ducted by W.:—Held: the name of 
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Cases 311—337. 


311. Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 





312a. .|—An auctioneer who sells a chattel on 
behalf of a principal does not by the mere 
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fact of sale warrant his principal’s right to 
sell.— BENTON v. CAMPBELL, PARKER & Co., 
[1925] 2 K. B. 410; 94 L. J. K. B. 881; 
134 L. T. 60; 89 J. P. 187; 41 T. L. R. 
662; 69 Sol. Jo. 842, D.C. 


Part IX.—-Rights and Liabilities in Relation to Third 
Parties. 


313. Add. Annotutions :—Consd. Benton v. Camp- 
bell, Parker, [1925]2 K. B. 410. Mentd. Page 
v. Sully (1918), 63 Sol. Jo. 55. 


324. Add. Annotation :—Mentd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


826, Add. Annolation :—Mentd. Underwood 7. 


329. 


337. 
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Bank of Liverpool, Underwood v. Barciays 
Bank, [1924] 1 K. B. 775. 

Add. Annotations :—Mentd. Phillips». 
Brooks, [1919] 2 K. B. 248, Folkes v. King, 
[1923] 1 K. B. 282; Lake v. Simmons (1926), 
95 L. J. K. B. 586; Lowther v. Harris, [1927] 
1 K. B. 393. 

Add. Annotation :—Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752. 


Vol. 111.—Cases 1-—47. 


BAILMENT. 


Part |.—In General. 


Add. Annotations :—Mentd. Coldman v. Hill, 
[1919] 1 K. B. 443; The Empress (1922), 
2 L. J. P. 423; Ellis’ Trustee v. Dixon- 
Johnson, {1924] 2 Ch. 451; Pratt v. Patrick, 
[1924] 1 K. B. 488. 


Add, Annotations :-—Mentd. Re Thellusson, 
La p. Abdy, [1919] 2 K. B. 735 ; Re Comptoir 
vommercial Anversois & Power, [1920] 1 
K. B. 868; Lebeaupin v. Crispin, [1920] 2 
K. 3B. 714; Mertens tr. Home Ireeholds Co., 
[1921] 2 K. B. 526; Larrinaga v. Soc. Franco- 
Americaine des Phosphates De Medulla 
(1923), 92 L. J. K. B 455; Re Wait, [1926] 


6. 

13. 
17. 
38. 


Ch. 962; Kursell v. Timber Operators & Con- 
tractors, [1927] 1 K. B. 298; First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Oh. 922; The Penelope, [1928] P. 180; May 
v. May, [1929] 2 K. L. 386. 

Add. Annotation :—Refd. Folkes v. 
[1923] 1 K. B. 282. 

Add. Annotation: — Mentd. Jefferson v- 
Derbyshire Farmers, [1921] 2 K. B. 281. 
Add. Annotation :—-Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57. 

Add. Annotation :—Refd. Van Oppen wv. 
Tredegars (1921), 837 T. L. Tt. 504. 


King. 


Part I].—Gratuitous Bailment. 
47. Add. Annotations :—Refd. Coldman v. Hill, 


43. Add. Citation :—Palm. 381. 


Annotation :—Refd. Hill v. 


Raym. 227. 
46. 
[1919] 1 K. B. 448. 


PART I. SECT. 1. 


sk. Person obtaininy possession «fs con- 
trol of goods without ouner's consent.} 
—To constitute a bailment it is sufll- 
clent if the bailec, having obtained pos- 
session & control of the bailor’s goods 
without the latter’s knowledge or 
consent, afterwards acknowledges to 
the bailor that he holds them for him, 
& thereafter retains possession & 
contio!l for him with his consent.— 
MAKOWER, McBratru & Co., Pro- 
PRIETARY, Lrp. v. DALGcery & Co., 
Lrp., (1921) V. L. R. 365.—AUS. 

13i.—— Licence to occupy floor 
space.J—Deft. was owner of a private 
garage, & rented to pitf. the right to 
store his motor car therein. The 
garage had no dividing partitions or 
stalls, & no particulur space was 
assigned to pltf. WVIitf. was given a key 
of this parage & was able to enter at 
any time he saw fit to do so & remove 
& return his car as he chose :—/feld : 
deft. was not bailee of pltf.’s car.— 
LESSER v. JONES, [1920] 47 N. B. R. 
318.—CAN. 


143i. —— Goods left at cloak-room— 
Ball organised by committee }—The 
committee hired es hall, & tickets were 
sold. A room was provided for a 
cloak-room, & a caretaker of this 
room hired at a remuneration paid 
by the committee. When resp. pre- 
sented his numbered ticket corres; ond - 
ing to the number placed on his coat 
it was found that another coat had 
been substituted for his:—Held: as 
regards the caretaker, there was no 
implied contract between him & 
resp. As rogards the members of the 
committee, any contract they mizbt 
make was wu contract on behalf of the 
whole body, ineluding resp.— Consrrr 
v. JAMIESON, [1923] N. Z. L. It. 374.— 


sZie 


sl. Delivery of minerul-wauter 
botiles—Charye for detention of empties. | 
—Pltfis, sold mineral-water in bottles 
branded with ther naine. The course 
of dealing with customers was to 
invoice tho bottles at a deposit rate of 
two shillings per dozen & when bottles 





Add. Annotation :—Refd. Coldman v. Hill, 


Vaux, 1 Ld. 


[1919] 1 K. B. 443; 
92 L. J. P. 42. 
Dixon-Johnson, [1924] 2 Ch. 4513; Pratt v. 


The Empress (1922), 
Mentd. Jéllis’ Trustee v. 


Patrick, [1924] 1 K. B. 488. 


were returned the customers were 
credited in full. Where bottles were 
not returned the customers wore 
debited with a charge for them, pltfs. 
usually vei aly half the deposit. rate 
for missing bottles where a deficicncy 
was found to exist :-—/feld: tho traus- 
action was in law a ballment in which 
baro possession of the bottles vested 
in the borrower, tho true ownership 
romaining in the lender.—CANTRELL & 
ia v. NEESON, [1926] N. 107.— 


PART I. SECT. 2. 


38 ii. ——.}—~Lona v. R. (1922), 63 
Bae RK. 1384; 21 Exch. C. R. 264.— 


PART II. SECT. 1, SUB-SECT. 1. 


sm. Timber sold remaining in mill 
yards—Warchouse receipt given lo 
buyer. J—Held ; seller gratuitous ballee 
for buyor.—Fr&RGUBON v. EyrER (1918), 
43 0. L. R. 190.—CAN. 


40 iu. Valuables of bathers left 
wilh ca elaker of bathing-shed.j—Applts. 
were sued by resp. for the value of 
a gold watch & other articles left by 
resp. in the custody of the caretaker 
of a bathing-shed conducted by 
applts. & which were lost, presumably 
stolen :—/eld@: the fact by wnder- 
taking the care of valuables belonging 
to bathers the use of the bathing-shed 
was rendered more attractive would 
constitute a consideration.—TImMaRru 
BoROUGH COUNCIL v. BOULTON, [1924] 
N. Z. L. R. 365.—N.Z. 


40 iv. .}—PIltf. hired a 
locker at deft.’s bathing sheds in which 
to place his clothes & effects & which 
was securely locked before he procecded 
to bathe. Subsequently on opening 
the locker it was found to be empty. 
in an action based upon a contract of 
bailment the judge expressly found 
that there was no one continuously 
employed on duty in the locker room 
during the absence of pitf. & returned 
@ verdict for pit. for the value of the 
articles placed in the locker :—Held : 
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inasmuch as there had been no finding 
of fucts from which any duty owed by 
deft. to pitf. would arise there must be 
wu new trial.—GREENWOOPD v. WAVET- 
LEY MUNICIPALITY COUNGIL (1928), 28 
S. RON. S. W. 219; 45 N.S. W. W.N,. 
59.—AUS. 


PART II. SECT. 1, SUB-SECT. 2. 


47 ii. -1—Pltf on leaving 
a hotel was allowed to loave a locked 
bag in tbo buggage room, which was 
kept locked eacept when opened for 
fuking luggage {In or out. On calling 
for the bag he found contents bad been 
stolen:—J/eld: the hotelkeeper was 
a gratuitous bailee & had exercised the 
reasonable care of a prudent man.— 
BREWER v. CALORI (1921), 29 B.C. RR. 
457.—CAN. 


47 iii. ——— .]—G1sS0N v. WIL- 
80N & DOWNER (1922), 67 D. L. KR. 
110.—CAN. 

47 1v. —-—— -}—The duty of a 
gratuitous bailee is to take the sume 
care of the goods deposited with him 
as o ressonably prudent & cureful 
man might fairly be expected to take 
of his own property.—MUMFORD v. 

















NORTHERN Trosts Co., [1924] 2 
W. W. BR. 745.—CAN. 
47 v. Cloak-room— Of 





school. )}—-Boards of HKducation are not 
insurers of school children’s clothing ; 
they are responsible for its loss or 
injury only when it is caused by their 
neghgence.—STEVENSON WU. TORONTO 
BoARD OF EDUCATION (1919), 46 
O L. RK. 1463 17 0. W. N. 52.—CAN. 


47 vi. Of racing 
club.J—Resp. sued applts., a racing 
club, for the value of a coat which she 
had left at applts.’ cloak-room at the 
rucecourse, & which disappeared from 
there. HKesp. was bolder of a ticket 
for tho race meeting, but paid nothing 
for the deposit of the coat. There 
were huog on the walls of the waiting- 
room notices stating that while evcry 
care would be taken of deposited 
articles the club accepted no respon- 
sibility for same :—Held: there was a 











Cases 50— 108. 


50. 


50a. 


52. 
64. 
65. 
67. 


69a. 


want of care on the part of appits. 
in discharging the duty they had 
accepted.-—-WELLINGTON RAGING CLUB 
v. SYMONB, [1923] N. Z. L. R. 1.—_N.Z. 


a dos 


ment 


exhibitor & the club or assocn. holding 
the exhibition, & the latter are liable 
for their own carelesaness notwith- 
standing a provision in the entry form 
signed by the exhibitor that “it shall 
be a condition of entry that the club 
shall not be liable for loss or damage 


Add. Annotations :—Refd. The Santa Catha- 
rina (1919), 88 L. J. P. 170 ; The Cairnsmore, 
The Gunda, [1921] 1 A. C. 489; The Canadia 
(1922), 127 LL. T. 499. Mentd. The Bernisse 
& The Elve, [1920] P. 1; The Oscar II, The 
Bernisse, The Elve, [1921] P. 173. 

-|—Pltf., who was a member of a 
residential club, of which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s office. 
The rules provided that ‘‘ No claim in respect 
of any property alleged to have been left or 
lost in the club-house will be entertained, & 
neither the club nor the proprietors shal] be 
responsible for any article of value so Jeft or 
lost in the club, but small articles of value 
may, on application to the secretary, be de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
in eo Sa of such deposits.’”’ The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal :—Hleld: defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defis.’ liability 
for damage due to their neglect to take such 
care, they were liable for the loss. —WILLIAMS 
v. CURZON SYNDICATE, Lrp. (1919), 35 
T. L. R. 475, C. A. 

Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448. 

Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448. 

Add. Annotation :—Refd. Layton v. General 
Steam Navigation Co. (1923), 180 L. T. 662. 
Add. Annotations :—Consd. Coldman v. Hill, 
[1919] 1 K. B. 448. Distd. City of Baroda 
(Oargo Owners) v. Hall Line (1926), 42 
T. L. R. 717. 

Loss of goods.]—-An innkeeper is not liable 
in trover for the loss of articles deposited in 
his house for the purpose of being forwarded 
by a carricr.—WILLIAMS v. GESSF (1837), 3 








McCoOWAN 0. 








-J—The exhibiting of 
at.a dog show constitutes a bail- 
for the benefit of both the 


him. That 
may be rebut 


TRUSTS 
CAN. 


to any exhibit) occasioned by fire, 


accident, condition of structure, or 
negligence of other exhibitors or of 
the officials or servants of the club or 
otherwise.’”’-— ANDREW. v. 

mistake removed a suit case from a 
railway carriage epoedy 
means of restorin the suit case the 
owner by placing it on a stoamer about 
to leave for a point on the railway :— 
Held: (1) defts. as bailecs without 
reward were bound to use as much 


GRIFFIN, 


salesman in the s 


took the most it. to 
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Bing. N. 0. 849; 70. & P. 777; 38 Hodg. 
131; 5 Scott, 56,57; 132 BE. R. 637. 


Annotation :—Refd. Wilkinson v. Verity (1871), L. R. 6 
OC. P. 206. 


70. 


76. 


88. 


89. 


90a. 


91. 


96. 


101. 


Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448; G. N. Ry. v. L. EB. P. 
Transport & Depository, [1922] 2 K. B. 742, 
Mentd. Pratt v. Patrick, [1924] 1 K. B. 488. 


Add. Annotations :—Refd. Coldman v. Hill. 
[1919] 1 K. B. 448; Smith v. G. W. Ry. 
(1920), 87 T. L. R. 117. 


Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


Add. Annotations :—Mentd. Prager v. Blat- 
spiel, Stamp ‘& Heacock, [1924] 1 K. B. 566; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 


Liability where goods recovered by 
owner.|—Trover & conversion lies for goods 
found & converted although they come 
afterwards to the hands of the party that lost 
them (Rou, C.J.).—Gowr v. (1651), 
Sty. 261; 82 BE. R. 695. 


Add. Annotations :—Mentd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 81 Com. Oas. 67; Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. 
Add. Annotations :—Refd. The Empress 
(1922), 92 L. J. P. 42. Mentd. Coldman v. 
Ttill, [1919] 1 K. B. 443; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451; Pratt v. 
Patrick, [1924] 1 K. B. 488. 

Add. Annotations :—Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 626; Everett v. 
Griffiths, [1920] 3 K. B. 163. 








108a. S. P. Parry v. ROBERTS (1885), 3 Ad. & HI. 


106. 
108. 


defts. failed to acquit themsolves of 
the responsibility resting upon them.— 
CCULLOOH, [1926] 1 
D.L. R. 312; 68N.8. R. 320.—CAN. 


65 iv. .J—The fact that a 
chattel has beon lost or injured in 
the hands of a gratuitous baileo raises 
a primé facie presumption against 
resumption, 
d by his proving tha 
he was not to blame for the loss 
or cag? Ramee Aes ta v. NORTHERN 

o., [1924] 2 W. W. R. 745.— 


PART II. SECT. 1, SUB-SEOCT. 4. 


77 i. Rights of finder against all but 
true owner—Money found in shop.}— 
Deft. was a nigel eeper, 
op, pic 
the floor a roll of banknotes, & 
deft., who caused inquiry 
made for the owner. 
made, & deft. kept the notes :—Held : 
the property was “ lost,”’ 
all other persons than the owner, the 
tinder became the substantial owner of 


& 
ked u 
No claim was 


& as against 


118; 5Nev. & M. K. B. 669; 4L. J. K. B. 
189; 111 E. R. 358; sub nom. BARRY v. 
ROBERTS, 1 H. & W. 242. 


Add. Citation :—sub nom. ANON., Cary, 9. 


Add. Annotations :—Mentd. Coldman v. Hill, 
[1919] 1 K. B. 443; The Empress (1922), 92 
L. J. P. 42; Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 — 451; Pratt v. Patrick, [1924] 1 
K. B. 488. 


"7 ii. -—— —— Or in bank.}—A 
clerk in a bank noticed lying on a desk, 
by patrons of the bank in the 
public portion of the premiscs, a wallet 
containing money, & handed it over 
to the manager for the rightful owner 
who never was discovered or appeared 
to claim it :—Hfeld: the money was 
not “lost.”——HEDDLE v. BANK OF 


nowerey) HAMILTON (1912), 17 B. C. R. 306.— 
CAN. 


PART II, SECT. 3. 


108i. Duties wi, borrower—~Measure 
of diligence. ]}— ere an owner of a 
motor car leaves it at a garage to be 
ropaired & is given, without charge, a4 
motor therefrom for use in the mean- 
time, he is a bailee from the e 
from proper without reward unless it 
‘ied © that the work of repairing is the 
ree be consideration for the loan of the car. 
He is therefore bound to take reason- 

able care of the car hired, & if it be 
received by him in good condition & 
he returns it damaged & fails to give 
any account of the time, placo & man- 
ner of the injury, the law will presume 


pitf., a 


diligence in dealing with the goods in the thing found by him, & pitf. was not, a 

their possession as they would by roason of being in the employmon! Aieane oan cia a at haa ein 
dealing with their own; (2) in deliver- of deft., deprived of his righte a8 &w wow R706: 39 D. LR. 410.— 
ing the suit case to a anon the finder—HaYNEN v. MUNDLE, 22 AN. : : , 


steamer to be delivered to the mate, 


C. L. YT. 152.—CAN. 


110. Add. Annotation :—Mentd. Musgrove v. Pan- 


delis, [1919] 2 K. B. 43. 


Vol. I1.—Bailment. Cases 110—141. 


1824; Berriman v. Peacock (1832), 9 Bing. 384; Balle 
uv. Stephens (1862), 12 C. B. N.S. 91: vi , 


Chesterfield v. 


Harris, (1908] 2 Ch. 397. 


122. 


123a. 


Sack v. Jones, 


[1925] Ch. 235. 

Add. Annotations :—Refd. Smith v. Wood 
(1928), 189 L. T. 250. Mentd. Re Stokes, 
Ex p. Mellish, (1919) 2 K. B. 258; Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 


-]—If I have a load of hay, & 
another will come & mingle his hay with 
mine, in this case I may well take & detain 
the whole (CROKE, J.).—Dowa.uas v. KENDALL 
vot) as reported in 1 Bulst. 93; 80 E. R. 








Annotations -—Mentd. Wilson v. Mackreth (1766), 3 Burr. 


1338. 


136. 
187. 


140. 


108 
negliyence. J—Pltf. 
traction engine to be used for hauling 
a gasoline engine to start same. 
being uscd for haul 


over 


broke :— 


fi. 


Part Ill.—Bailment for 


Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443; The Empress (1922), 92 
L. J. P. 42. Mentd. Ellis’ Trustee v. Dixon- 
Johnson, {1924] 2 Ch. 451; Pratt v. Patrick, 
[1924] 1 K. B. 488. 


Add. Annotation :—Refd. Coldman v. 
{1919] 1 K. B. 443. 

Add. Annotations :—Refd. Coldman v. Hill 
(1918), 88 L. J. K. B. 491 ; Welden v. Smith, 
{1924] A. C. 484. 


Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 50. 
Refd. Coldman v. Hill, {1919] 1 K. B. 
443; The Santa Catharina (1919), 88 L. J. P. 
170; Williams v. Curzon Syndicate (1919), 
85 T. L. R. 475; Gibaud v. G. EH. Ry., 
[1921] 2 K. B. 426; Reynolds v. Boston 
Deep Sea Fishing & Ice Co. (1921), 38 
T. I. R. 22; Rutter v. Palmer, [1922] 2 
K. B. 87; Layton v. General Steam Navi- 
gation Co. (1923), 180 L. T. 662; Fagan 
v. Green & Edwards (1925), 70 Sol. Jo. 185; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 


Hill, 


—— Onus to negative 
loaned deft. his 





While 
ae @ soparator 

seas ground the crankshaft 
eld: the onus was on deft. 


186 fii. 





131a. 


140a. 


ordinary diligence in caring for the 
articles entrusted to him & is liable in 
case of failure to do 80.—MURPHY vw. 
Hart (1919), 52 N. 8. R. 79.—CAN, 


Stable keeper.)— 
Pitf.’8 mare, kept for him in an open 





125a. 8. P. Price v. Groom (1848), 11 L. T. O. S. 


475, N. P.3; on appeal, 2 Exch. 642. 


seein :~Mentd. Re Whiteley, Ex ». Smith (1892), 67 
131. Add. Annotation :—Consd. Lambert v. I. R. 


Comrs. (1927), 12 Tax. Cas. 1053. 

—— Distinct chattels.]—Thoe doctrine of con- 
fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as corn, wine, oil & the like, 
of which there can be a commingling of sub 
stance (BRAMWELL, B.).—SmirH v. Torr 
(1862),3 F. & F. 505. 





Valuable Consideration. 


Government Merchant Marine, [1927] 2 K B. 
432 Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443; Wasserman 
v. Blackburn (1926), 43 T. L. Rt. 95. 


Car driven ‘‘ at customer’s sole risk.’*]—— 
The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause: ‘ Cus- 
tomers’ cars are driven by your stalf at 
customers’ sole risk.””. The car was sent out 
by deft. in charge of one of his drivers to be 
shown to a prospective purchaser, & was 
injured owing to the negligence of the driver: 
—Held: the above clause protected deft. 
from liability for the negligence of his 
servants.—RUTYTER v. PALMER, [1922] 2 
K. B. 87; 91.73. K. B. 657; 127 L.'1. 419; 
38 'T. L. R. 555 ; 66 Sol. Jo. 576, C. A. 





Annotations -—Apld. Forbes, Abbott & Lennard v. G. W. Ry. 
(1927), 138 TT. LL. 286. 
(1927), 43 ‘TI. L. R. 527. 


141. Add. Annotation :—Refd. Coldman v. IIill, 


Refd. Vurnfurd v. G. W. hy. 


[1919) 1 K. B. 443. 


CENTRAL Morors, GLAsaow, LTnp. wv. 
CESSNOCK GARAGE & Mororkr Co.,, 
[1925] S. C. 796.—SCOT. 

141 iv. —— —— ]}—Whore a baileo 


for reward, or a person who 18 under 
the same legal obligutions us such a 


to negative negligence on his part, &, 
not having discharged this onus, he 
was Hable in a rar, Sage Bar on v. 
morte at) 1 W. . R. 2683 56 


415; 14 Sask. L. R. 37.—— 
108 iii, ——— ———.]— ANDERSON Uv, 
Bee (Sask.), (1928) 3 D. L. R. 248.— 


PART III. SECT. 1, SUB-SECT. 1. 


133 ii. —— Not liable for theft— 
Motor car left at garage—Garage under 


repair.) -— FOURNIER ®. MOKENNA 
(1921), 57 D. L. R. 725; 54 N.S. RB. 
479.—OCAN. 


135 ii. ——> §s ——~.}—A__ restaurant 
keeper who invites customers to ag ag 
articles of clothing temporarily & 
place provided by him for that Dury oe. 
is a bailee for hire & not a gratuitous 
bailee. It is part of the acoommoda- 
tion for which the keeper of the 
restaurant receives recom pense 
from his customers. The bailee in 
such a case is bound to exercise 


stall] in deft.’s stuble, was kicked by 
a horse, which was kept in the adjoining 
open stall, & had broken his halter 
shank during the night & got loose :— 
Held; as it was not proved that the 
horse had ever broken a halter shank 
before, or that the shank was not as 
strong as halter shanks usually were, 
deft. was not Hable.—TEMPLETON v. 
WADDINGTON (1904), 24 C. Ns 
Occ. N. 151 ° 14 Man. L. R. 495.—CAN. 


sn. Liability for acts of ser- 
vanta. )|-—~A motor car was entrusted by 
its owners to garage proprietors for 
safe custody over night. During the 
night the night watchman in chargo 
of the garage took the car out for his 
own purposes, contrary to his em- 
ployers’ instructions & without their 
knowledge. While being driven by 
the night watchman the car collided 
with another car & was danaged :— 
Held: as tho defenders had delegated 
their duty of keoping the car safely 
secured in the garage to their servant, 
they were liable to pursuers for the 
servant’s failure in performance.— 


167 





bailee, is sued for the loss of guods, the 
onus of proving that the loss did not 
occur through avy want of reason- 
able care on tho part of doft. or his 
cmployees is upon deft.—MAKOWER, 
MoBgEatH & Co., PROPRIETARY, Lip. 
o Dauerry & Co., Lrp., {1921} 
V. L. R. 365.~AUS. 


141 v. -J—The burden is 
on pitf. in the first instance to establish 
negligence, but where the loss Is 
established or the goods are not 
returned, a sufficiont case is reamed 
against the bailee to put him upon his 
defence. The law in such case pre- 
sumes negligenco to bo the cause of 
the loss or non-return. Where there 
is no explanation of tho cause of loss 
& deft. fails to mect the prima facte 
cuse agulust him he will be held Hable 
for the consequences of his ueglect.— 
Morpny v. Warr (i219), 52 N.S. H. 
79.—CAN, 


141 vi. —-— —-—.J--CAMMAERT 0. 
GRASSWOLD (Alta.), [1926] 2D. L. R. 
1062.—OAN. 








Cases 142—-192a. 
142. 


143. 


144. 


145. 
146. 
159. 


163. 


1638a. 


Add. Annotation :—Refd. Layton v. Gencral 
Steam Navigation Co. (1923), 130 L. T. 662. 


Add. Annotation :—Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
American Can Co. v. Canadian Government 
Merchant Marine, [1927] 2 K. B. 432. 


Add. Annotations :—Consd. Layton v. General 
Steam Navigation Co. (1923), 180 L. T. 662; 
Gosse Millard v. Canadian Government Mer- 
chant Marine, American Can Co v Canadian 
Government Merchant Marine, [1927] 2 K. L. 
432. Refd. Coldman v. Hill, (1919]1 K. B. 4438; 
The Santa Catharina (1919), 88 L. J. P. 170; 
Williams v. Curzon Syndicate (1919), 35 
T. L. R. 475; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185; Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 560. 
Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 448; Gibaud v. 
G. E. Ry., [1921] 2 K. B. 426; Reynolds 
v. Boston Deep Sea Fishing & Ice Co. (1921), 
38 TN. I. R. 22; Rutter v. Palmer, [1922] 2 
K. B. 87; Wasserman v. Blackburn (1926), 
43 T. I. R. 95. 


Add. Annotation :—Consd. 
Reliance Motor Works, [1923] 1 K. B. 127. 


Add. Annotation :—Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


Add. Citation :—88 L. J. K. B. 55. 


Annotations :—Refd. Auchteroni v. Midland 
Bank, [1928] 21k. 33.294. Mentd. Joachimson 
v. Swiss Bank Corpn., [1921] 3 K. B.110; Re 
Polemis & Furness, Withy, [1921] 3 K. B. 
no Jones v. Waring & Gillow, [1926] A. C. 
Add Annotations :—Consd. Gibaud v. G. I. 
Ry., [1921] 2 K. B. 426. Apld. Buerger v. 
Junard 8.8. Co., [1925] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458; L. & N. W. 
Ry. v. Neilson, [1922] 2 A. C. 263; The 
Refrigerant, [1925] P. 130. 

Evidence of negligence—Failure to 
examine goods periodically.|—Resps.’ wheat 
was stored at applta.’ warehouse, which 
was allowed to become congested with grain 
of various kinds, including maize, which 





164, 
168. 


171. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


had a special tendency to heat, & applts. 
were in consequence unable to fulfil the 
obligation they were under to resps. to exe- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Resp ~ 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was cxpcditiously 
turned, cause it to heat:—Held: applts. 
were liable.—LIVERPOOL GRAIN STORAGE & 
TRANSIT Co., Lirp. v. CHARLTON & BAGSHAW 
(1918), 146 L. T. Jo. 20, H. L. 


Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448. . 

Add. Annotations :—Generally, Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Mentd. Reader v. 
S. FE. & 0. Ry. & L. & N. W. Ry., Van Den 
Berghs v. G. W. Ry. (1921), 38 T. L. R. 14. 


Add. Annotations :—Consd. Engel v. Lan- 
cashire & General Assce. (1925), 41 T. L. R. 
408. Mentd. Lake v. Simmons (1926), 95 
L. J. K. B. 586. 


|4@Q4 Add. Annotation :—Refd. L. & N. W. Ry. 
Pennington v. v. Hudson, [1920] A. C. 324. 

190. For ‘* Company not responsible for package 
over £10,’’ read *‘ Company not responsible 
for package over stated value.’’ 

Add. Annotation :—Refd. Gibaud v. G. E. Ry. 
(1921), 125 L. T. 76. 

192. Add. Annolalion :—Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. 

192a. ——— Loss of luggage left outside cloak- 


room.|—A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to by the 
person taking the tickct, is not prevented 
from being part of the contract & from pro- 
tecting the co. merely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, & there is no other evidence to 
show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 
foreign to the contract. 


PART III. SECT. 1, SUB-SECT. 2. 


161 vi. Read pow ‘ 163a i.” 

161 vii. Read now “ 1638: ii.”’ 

168a iii. —— J—Pitf. 
placed apples in the cool stores of deft. 
The apples were in good order & con- 
dition when they were placed in the 
store. Several months later the apples 
wero taken out of the store con- 
siderably damaged & deteriorated :— 
Heid: it was the duty of deft. being a 
bailee for reward to provide a cool 
store fit for the purposo intended, & 
to maintain the proper temperature 
& proper aireculution of cold air in 
the store by eflicsent means, & to store 
the apples in such manner wa would 
ensure access of tho cold air to the 
fruit: & as frult was Liable to be 
injuriously affected by failure to 
pevonn any of these duties, & might 
ccome affected at any time, it was the 
duty of deft. to inspect the fruit in tho 
store at reasonable times, &, if indica- 
tions of deterioration were observed, 
to notify pltfs., &, if neccessary & 
practicable, to take steps to protcct 
the gooda from further damage.— 
AURORA TRADING Co., Lrp. & JACK- 
BON t. NELSON FREEZING Co., LYrp., 
{1922) N. Z. L. R. 662.—N.Z. 

168a iv. Failure to tnspect 
premises-—Defectivewhar -—Hel the 














collapse of the wharf was due to 
failure of worm-eaten piles supporting 
it, & such defect should have been 
known if proper diligence had becn 
used in inspection.—FuRnrss Wirhiy 
fe vane v. AHLIN (1918), 42 D. L. R. 


sp. Delivery to rchaser without 
production of lake-billa of lading.}— 
Held: defts., an elevator co., to whom 
the goods had been shipped for storage, 
were liable-—NORTHERN GRAIN Co., 
LTp. v. GODERIOU ELEVATOR & TRAN- 
siT Co., Lirp., [1926] 1 D. L. lh. 297; 
[1926] S. C. R. 120.—CAN. 


172 $i. -J—Pitf. delivered goods 
to defts., a warehouse co., for storage. 
The warehouse contract provided that 
the responsibility of the co. “ for the 
contents of any piece or package is 
Jiinited to the sum of $50, unless the 
valuo thereof is made known at the 
time of storage & receipted for in the 
schedule; an additional charge will 
be made for higher valuation.”» The 
goods, which were in several packages, 
were stored without a declaration of 
value & without any additional charge 
for a higher valuation. Through the 
negligence of defts.’ servants, the goods 
were included in a shipment of other 
goods & sent to England. Some of 
pitf.’"6 goods were lost, & others 





damaged :—/ficld > the amount which 
pitf. was ontitled to recover was 
limited by the clause of the warebouse 
contract.—-MAUNSELL wv. CAMPBELL 
SECURITY FIREPROOF STORAGE & 
MOVING Co., LYTpD., [1921] 2 W. W. Rh. 
348 ; [1921) 2 W. W. Rt. 579.—CAN. 


172 iii. ——.}—A cold storage co. 
peye a receipt for hops stored with 
hem which bore, ‘‘ The co. will use 
cvery endeavour in taking care of all 
goods consigned to its chargo, but 
will not be held responsible for any 
damage whatsoever. ... All goods 
are received subject to the conditions 
on the back of this receipt.” The first 
condition on the back was, ‘“‘ The co. 
will use every endeavour in taking 
care of all goods consigned to its 
charge, but will not be held responsible 
for loss or damage to goods rtored 
through maintaining too high or too 
low a temperature in the stores, failure 
of machinery, buildings or plant fire, 
or uny other cause whatsoever other 
than theft ’’:—Held: the contract 
meant that defenders promised to do 
their utmost to take care of the hops, 
but that, if their efforts were unsuc- 
cessful for any cause othor than theft, 
they were not to be liable in damages.— 
BALLINGALL & SON v. DUNDKE ICE 
& CoLp STORAGE Co., [1924] S. C. 
238.—SCOT. 


Pitf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing. it there, paid to the official the 
charge demanded, & received a ticket pur- 
porting to be a cloak-room ticket upon the 
face of which was legibly printed the follow- 
ing condition: ‘‘ The co. will not be in any 
Way responsible in respect of any article 
deposited the value whereof exceeds £5, 
unless at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & ld. per £1 sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
charges.’’ ‘The value of the bicycle exceeded 
£5, but plitf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pitf. against defts. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, & that defts. had done sufficient 
to give pltf. notice of the condition; & it 
was not found & there was no evidence to 
show that pltf.’s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had been stolen :—Held: 
(1) assuming that the condition was un- 
reasonable which, semble, it was not, defts. 

. were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.’s assent 
to it had been obtained by fraud, or so 
irrevelant as to be foreign to the contract ; 
(2) defts. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room; (3) on the above 
facts & findings judgment should be entered 
for defts—GIBAUD v. GREAT EASTERN Ry. 
Co., [1921]2 K. B. 426; 90 L. J. K. B. 535 ; 
125 L. T. 76; 37 T. L. R. 422; 65 Sol. Jo. 
454, C. A. 

Annotations :—<As to (2) Consd. L. & N. W. Ty. v. Neilson: 
[1922] 2 A. C. 263. Refd. Armour v. Walford (London)- 
[1921] 3 K. B. 473; The Cap Palos, [1921] P. 458; 
Nunan v. Southern Ry. (1923), 130 L. T. 131; Buerger v. 
Cunard 8. 8S. Co., [1925] 2 K. B. 646; The Reofrigerant, 
[1925] P. 130. 

194. Add. Annotation :—Consd. Gibaud v. G. E. 

Ry. (1921), 125 L. T. 76. 


—— ——.]— Dover v. MILLs (1831), 
5C. & P.175; 172 BE. R. 928, N. P. 
Annotations :—Refd. Colepeppre v. Good (1832),5 C. & P. 380. 


197. Add. Annotations :—Consd. Gibaud v. G. I. 
Ry. (1921), 125 L. T. 76. Apld. Ehinger v, 
S. E. & O. Ry. & The Pullman Car Co. (1922), 
38 T. L. R. 678; Hearn v. Southern Ry. 
(1925), 41 I’. L. 18. 805. Consd. Thompson v. 
LU. M. & S. Ry. (1929), 98 L. J. K. B. 615. 
ee v. Southern Ry. (1923), 130 


Add. Annotations :—Apld. Thompson v. L. M. 
& S. Ry. (1929), 98 L. J. K. B. 615. Refd. 
Gibaud v. G. EF. Ry. (1921), 125 L. T. 76. 
Mentd. Walls v. Centaur Co. (1921), 126 L. 'T. 
ei # ue v. Southern Ry. (1923), 130 





195a. 


198. 


215. 


Vol. If1.—Bailment. Cases 192a—224. 


[1919] 1 K. B. 443; The Empress (1922), 
92 L. J. P. 42; Ellis’ Trustee v. Dixon- 
Johnson, [1924] 2 Ch. 451; Pratt v. Patrick, 
[1924] 1 K. B. 488. 


Add. Annotations :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
1929] 1 K. B. 470. Mentd. Brightman v. 
Tate, [1919] 1 K. B. 463. 

Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 
Add. Annotation :—Refd. Geddling v. Marsh, 
[1920] 1 K. B. 668. 

Add. Annotation: —-Apld. Point Anne 
Quarries v. The M. F. Whalen (1922), 39 
T. L. R 37. 

Add. Annotation :—Refd. Britannia Hygienic 
Pas Co. v. Thornycroft (1926), 135 
L. T. 83. 


216a. Duty to keep in repair.|—-Where a person 
hires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 


201. 


207. 


211. 
212. 


SON v. AMAZON Tua & LIGHTERAGE Co. 
(1881), as reported in 7 Q. B. D., at p. 606, 
C. A. 


Annotations :—Refd. The West Cock, [1911] P. 208; The 


Glenmorven, {1913] P. 14). Mentd. Point Anne Quarricy 


v. Tho M. F. Whalen (1922), 39 T. L. R. 37 
218. Add. Annotations :—Folld. Mintz v. Silverton 
(1920), 36 T. L. R. 3899. Refd. Williams 
v. Curzon Syndicate (1919), 35 T. L. R. 
475. 


218a. Agreement to insure chattel—Against ‘‘ all 
risks.’’]—Defts. hired a crane-barge from 
pltfs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfs. 
took out a policy covering, as they thought, 
all risks. ‘The crane, when proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
that the accident was not covered by the 
policy, & defts. refused to pay for the 
damage. In an action for breach of contract : 
—Held: though defts. had failed to discharge 
the onus which was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit. 
of both parties, & as the accident came within 
the description ‘all risks” & defts. had 
stipulated that they were not to bear those 
risks, the action failed.—BrRIcE & Sons r. 
CHRISTIANI & NIELSEN (1928), 44 T. L. KR. 
335; 72 Sol. Jo. 172. 


Add. Annotations :—Mentd. Coldman v. Hill, 
1919] 1 K. B. 443 ; The Empress (1922), 92 
L. J. P. 42; Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451; Pratt v. Patrick, [1924] 1 
K. B. 488. 


Add. Annotation :--As to (1) Refd. Gosse 
Millard v. Canadian Government Merchant. 
Marine, American Can Co. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432, 


219. 


223. 


199. Add. Annotations :—Mentd. Coldman v. Hill, 224. For the existing paragraph substitute as 


Cases 224—262a. 


226. 


227. 


240. 


241. 


245, 


247. 


252. 


follows:——-Obligation to keep in repair— 
Agreement for redelivery in good working 
order.]—SCHRODER v. WARD, No. 237, post. 


Add. Annotations :—Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 526; Kursell 
v. Timber Operators & Contractors, [1927] 1 
K. B. 298; First Russian Insce. v. London 
& Juancashire Insce., [1928] Ch. 922; The 
Penclope, [1928] P. 180; May v. May, [1929] 
2 K. B. 386. Mentd. Re Thellusson, Fz p. 
Abdy, [1919] 2 K. B. 735; Re Comptoir 
Commercial Anversois & Power, [1920] 1 
K. B. 868; Lebeaupin v. Crispin, [1920] 2 
K. B. 714; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
ane L. J. K. B. 455; Re Wait, [1926] Ch. 


Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443; The Empress (1922), 92 
L. J. P. 42. Mentd. Ellis’ Trustee v. Dixon- 
Johnson, [1924] 2 Ch. 451; Pratt v. Patrick, 
[1924] 1 K. B. 488. 


Add. Annotation :—Mentd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394. 


Add. Annotation :—Mentd. British Ry. Traffic 
& Electric Co. v. C. R. C. Co. & L. C. O., [1922] 
2 K. B. 260. 

Add. Annotations :—Consd. Lewis v. Thomas, 
[1919] 1 K. B. 819. Mentd. British Ry. 
Traffic & Hlectric Co. v. 0. R.O Co. & L. C. C., 
[1922]2 K. B. 260 ; Lamb wv. Wright, [1924] 1 
K. B. 857. 

Add. Annotation :—Mentd. British Ry. 
ee a ~ & ~~ © Co. & 
Add. Annotation :—Mentd. Dominion Coal 


iss v. Maskinonge S.S. Co., [1922] 2 K. B. 


252a. Delivery—Refusal of hirer to take delivery— 


PART III. SECT. 3, SUB-SECT. 1. 
241 vi. 
nine motor lorries to deft., receiving 
froin him [%s.5,000 upon the terms of a 
written agreement, the material parts 
of which were as follows :—‘* 1 have 
to-day agroed to sell to you on the hire- 
purchase system for 1%8.25,000 my 
nine lorries... in 
payment as under. 
to pay any of the instalments on due 


date, 


aidered null & void, & the lorries are 
not considercd as sold until the final 
payment 





Remedy of owner.]—Under a hire-purchase 
agreement deft. agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft. in breach of his contract refused to 





-}—Pltf. handed ovor 


hand car. 
consideration of 
previous payments will be con- 


has been received. The 


254. 


255. 


257. 


| 258. 


| 258a. 


| 261. 


262. 
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accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons :— 
Held: no actual debt had been incurred & 
the action was not maintainable, pltis.’ 
remedy being in damages only.—NATIONAL 
CasH REGISTER Co. v. STANLEY, [1921] 3 
K. B. 282; 90 L. J. K. B. 12203; 126 L. T. 
765; 87 T. L. R. 776; 65 Sol. Jo. 643, D. C. 


Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1K. B. 127. 


Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1K. B. 127. 

Add. Annotation :—Apld. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 


Add. Annotation :—Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 


Recovery of unpaid instalments.]—On 
a claim by the owner of furniture for unpaid 
instalments :—Held: as the agreement with 
the hirer was for the sale of the furniture, 
the property not to pass to him until all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 
roper remedy was to sue for damages for 
reach of contract.—A.-G. v. PRITCHARD 
(1928), 97 L. J. K. B. 561; 44 7. L. R. 490. 
Add. Annotation :—Mentd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Add. Citation :—119 L. T. 632. 
Add. Annotations :—As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 745 As 


oP Apld. Cohen v. Roche, [1927] 1 K. B. 
169. 





262a. ——— —— -——.]—Pltfs. let a piano on a 


an order from resp. for a motor car, 
which was written upon one of applt.’s 
order forms, the order describing the 
same but not stating in the description 
whether it was to be a new or a second- 
In the ordor resp. agreed to 
pay a deposit & the balance of the 
purchase mouey by instalments 
execute applt.’s usual form of hire- 
In case of failuro ese ra agreement. 
orm it was stated that all new cars 

were sold subject to a guarantec which 
was set out, which did not include a 
arantee that the car was new; & 
hat no guarantee was given with 


On the order 


hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the agreement pltfs. might, without 


CLARK (VICTORIA), LTp. v. BROWN 
(1928), 40 C. L. HK. 540; [1928] V. L. R. 
293; [1928] Argus L. R. 189.—AUS. 


241 viii, ———.]—A hire-purchase 
agreement relating to a motor truck 
provided for payment in nine monthly 
instalments. ‘The hirer could become 
the owner of the truck on payment in 
full of the instalments & a rupee extra. 
On failure on part of the hirer to pay 
any instalment as it became due, the 
owner was ontitled to seize the truck 
& credit its value as against the amount 
due but subject to a condition that the 


& to 


purchasor has no right to mortgage or 
dispose of any lorries until the full 
amount bas been paid & [pltf.) or his 
nominee has the right to seize the lorries 
wherever they may be. The con- 
sideration money is to bo paid as 
under. As against the payment of 
Ris.5,000 I have to-day given to you 
dolivery of all the nine lorries, & also 
a letter addressed to the Commissioner 
of Police to transfer the lornes to your 
nawno ’? :—~Held: the reement was 
an agreement for sale.—CoLr v. 
NANALAL MORARJ! DARE (1924),1.L. R. 
49 Bom. 172.—IND. 

241 vii. pas which was 
a co. carrying on the business of se 
new & secondhand motor cars, accepte 





second-hand cars. Resp. also signed 
applt.’s usual form of hire-purchaso 
agreement. by which the co. agreed to 
let & the hirer to take the car described 
therein, the description being similar 
to that in the order form, & repeated 
the provisions as to guarantee above 
referred to; & this agreement excluded 
any implied ‘‘ warranty unde ng 
or agreement other than is herein sct 
forth The car delivered by appit. to 
resp. was not new :—Held: tho con- 
tract between the parties was con- 
stituted by the order & the hire- 
purchase agreement; & that, when 
read together, they constituted an 
agreement for the sale, & not merely 


for the hire, of the car.—Maroous 


an 


-owner in no case would credit the hirer 


with more than the amount still due 
on the contract :-—Held: the a - 
ment though in form is one of hire, 
its object is to provide for a contract 
of sale in which security to the seller 
is provided for due payment of the 

urchase price.—Mauna Ba OH v. 

OTOR House Co. (1929), I. L. R. 7 
Ran. 431.—IND. 


248 vi. —— What is payment. }-— 
Under a hire-purchase agreement the 
hirers made an initial payment & gave 
to the owners bills of exchange for the 
total amount of the monthly rt Ash 
as collateral security. These were 
subsequentl discounted by the 
owners :-~Held: no conditional pay- 





any formal notice, put an end to the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into his 
own possession & having again disposed of it, 
but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft. 
for conversion :—Held: the sale by the hirer 
to deft. was not ipso facto a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 


264. 


267 e 
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elected to put an end to the agreement there 
was no conversion by deft.—NELSON MuR- 
pocH & Co. v. Woop (1921), 126 L. T. 745; 
38 T. L. R. 23; 66 Sol. Jo. (W. R.) 6 D.C.;3 
revsd. on other grounds (1922), 88 T. L. R. 
393, O. A. 

After “ the owner can maintain an action for 
conversion against the purchaser’’ add ‘‘, as 
the hirer has not ‘ agreed to buy’ the goods 
within Factors Act, 1889 (c. 45), s. 9.” 
Add. Annotation: — Mentd. British Ry. 


Traffic & Electric Oo. v. C. R. C. Co. & 
L. O. C., [1922] 2 K. B. 260. 
271a. ———- ——.]—Dasu v. FAULKNER (1884), 2 


272a. —— 


T. L. R. 265. 


Breach of agreement as to method 
of redelivery — Goods stolen —- Measure of 
damages.|—-BooTn v. WELLBY (1928), 165 
L. T. Jo. 213, C. A. 





Part 1V.——Considerations Common to all Classes of Bailment. 


278. Add. Annotations :—Refd. Mertens v. Home 298. Add. Citation:—19 Q. B. D. 68. 


280. 


285. 


287. 
296. 


Freeholds Co., [1921] 2 K. B. 626; Kursell v. 
Timber Operators & Contractors, [1927] 1 
K. B. 298; First Russian Insce. v. London & 
Lancashire Insce., [1928] Ch. 922; The Pene- 
lope, [1928] P. 180; May ». May, [1929] 2 
K. B. 386. Mentd. Re Wait, [1926] Ch. 962. 
Add. Annotations :—Consd. Kempler v. Brav- 
ingtons (1925), 133 L. T. 680. Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 

Add. Annotations :—Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
D’Escompte de Mulhouse (1924), 93 L. J. 
K. B. 1088; The Jupiter (No. 3) (1927), 137 
L. T. 333. 

Add. Annotation :—-Mentd. 
(No. 3) (1927), 187 L. T. 333. 
Add. Annotations :—Distd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223; Wait & 
James v. Midland Bank (1926), 31 Com. Cas. 
ey Mentd. Sterns v. Vickers, [1923] 1 K. B. 


The Jupiter 


299. 


Add. Annotations :—Consd. Flatau v. Sawyer 
(1892), 8 T. L. R. 656. Refd. Sarat Chunder 
Dey v. Chunder Lala (1892), 56 J. P. 741; H. 
v. H., [1928] P. 206. Mentd. L. & Y. Ry., 
L. & N. W. Ry. & Graeser v. MacNicoll 
(1918), 88 L. J. K. B. 601. 

Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin (19265), 184 L. T. 809. 


800. Add. Annotations :—Consd. Laurie & More- 


304a. 


wood v. Dudin, [1926] 1 K. B. 223. Mentd. 
ert v. Overseas Exporters, [1921] 3 K. B. 
302. 


.]—Defts., warehousemen, held 618 
quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
plitfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title :— 
Held: the mere receipt of the delivery order 
by defts. without objection did not estop 





ment, & the property in the goods 
remained in the owners.—Re RANKIN 
& SHILmMAY, [1927] N. 162.—IR. 


PART III. SECT. 8, SUB-SECT. 2. 


259 ii. ———. +—ROGERA v. NANAIMO 
HOTORE, LTp. (1926), 37 B. C. R. 326.—- 


264 Vv. .J—Pitf. & C. en- 
tered into a hire-purchase agreement 
in the usual! form in respect of a motor 
car. After making his first payment 
C. delivered the car to deft. W. to sell. 
Deft. K. bought the car at an auction 
conducted by W. :—Held: both defts. 
were liable to pltf.—ARCHIBALD v. 
WasHER & Co. & KINNERNEY, [1923] 
N. Z L. R. 165.—N.Z, 








PART III. SEOT. 4. 


2698ia. —— —— -——.)—Held: a 
firm of upholsterers who had_ con- 
rac to remove, beat, & relay a 
carpet, were not liable for its accidental 
destruction while in the premises of a 
firm of carpet-beatera with whom they 
had sub-contracted to beat it, there 
being no delectue persone in such a 
contract as to em from employ- 
ing a sub-contractor, & no negligence 


in the selection of the sub-contractor.— 
STEVENSON & SONS v. MAULE & Son, 
oor 8. C. 335; 567 Sc. L. R. 284 


269 iv. -J—On leaving 
his motor car at deft.’s garage for 
the purpose of having it repaired pltf. 
signed a * work order,’”? at the end of 
which there appeared in small type 
the following: ‘‘ this co. does not 
assume in any way any _ liability 
whatever either for cars left with us 
for repair, storage or other pur- 
poses, or while being driven by our 
employees.” Plitf. did not call for 
his car as soon as it was repaired 
& deft. put it in storage, but failed to 
remove the water from the radiator 
with the consequence that it froze 
& damaged the car:-—— Held: the 
above special clause in the work order 
exonerated deft. from liability whether 
Itf. had read it or not.—WALDEN v. 

ANEY GARAGE, LTD. ane 1 
D. L. R. 688; [1928] 1 W. W. R. 371; 
39 B. C. R. 413.—CAN. 

270 i. ——— —— Liabilit 
servant.J}—A master is liable for the 
conduct of his servant whom he selects 
& puts in his nee to disch the 
duty he has undertaken, & this law is 


171 











for acts of 


applicable in a case of bailment. -The 
conduct of the servant is then the con- 
duct of the master, & the mastor is 
liable to the bailor. 

Plitt,, a customer of deft., left his 
motor car at deft.’s service station to 
be supplied with gas & oll & washed. 
There were no facilities at the station 
for washing the car, & deft.’s servant, 
us was his duty, took out the car to 
drive it to a Farage to he washed. 
On the way to the garage the servant 
changed his mind & drove the car in 
another direction ‘‘ upon a frolic of hip 
own.’”’ In doing so he ran the car into 
a telephone pole & damaged the car :— 
Held: deft. as master was Liable in 
damages for the wrongful act of hi+ 
servant.—VAN GEEL v. WARRINUTON, 
EAA D.L. R. 94; 63 0. L. i. 143. 


PART IV. SECT. 1, SUB-SECT. 1. 


275 ii. .}—The law imposes an 
obligation upon a bailce to restore the 
article pailed to the bailor, subject to 
this, that the bailee is excused from 
restoring it if his inability to do so is 
due to no want of reasonable care on 
his part.—PATERSON v. MILLER, [1923] 
V. L. R. 36.—AUS. 





Cases 304a—374b. 


Annotatons :—Consd. Wait & James v. Mid 
(1926), 31 Com. Cas. 172; Re Wait, [1927] 1 Ch. 


them from denying that pltfs. were the 
owners of the 200 quarters.—LAURIE & 
Morewoop v. Dupin & Sons, [1926] 1 K. B. 
293; 05 L. J. K. B. 191; 134 L. T. 309; 
42 T. L. R. 149; 31 Com. Cas. 96, O. A. 


land Bank 
606. 


304b. ——.J]— Wait & James v. MIDLAND BANK 


306. 
309. 


312. 


313. 
317. 


319a. 


322. 
324. 


325. 


, 


329a. 


336. 


338. 
339. 


(1926), 31 Com. Cas. 172. 

Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. 

Add. Annotations :—-Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. Elliott Steam Tug Co. 
v. Shipping Controller, [1922] 1 K. B. 127; 
G. N. Ky. v. L. E. P. Transport Depository, 
[1922] 2 K. B. 742; The Zelo, [1922] P. 9; 
Mersey Docks & Harbour Board v. Hay, 
[1923] A. C. 345. 

Add. Annotations :—Consd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. Mentd. Williams 
v. Baltic Insce. Assocn. of London, [1924] 2 
K. B. 282. 

Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

Add. Annotation :—Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

Completion of work—Goods sent to trades- 
man for work to be done.|—Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
as soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues.—MITCHELL v. DAVIS 
(1920), 37 T. L. R. 68. 

Add. Annotation :—Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

Add. Annotation :—Mentd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 

Add. Citation :—119 L. T. 632. 

Add. Annotations :—Consd. Nelson Murdoch 
v. Wood (1922), 126 L. T. 745. Refd. Cohen 
% Roche (1926), 95 L. J. K. B. 945. 

See After termination of bailment.] 
Semble: a bailor cannot maintain trover 
against his bailee until after the term of the 
hailment has expired.—UPirAM v. GOULSTONE 
(1813), 2 L. T. O. S. 166. 

Add. Annotations :—Consd. Coldman v. Hill, 
{1919} 1 IKK B. 443. Refd. City of Baroda 

(Cargo Owners) v. Hall Line (1926), 42 
T. L. R. 717. 

Add. Annotation :—Consd. Coldman v. Hill, 
11919] 1 K. B. 448. 


Add. Annotation :—Consd. White v. Smith 
(1027), 96 L. J. K. B. 397. 








339a. Right of sale—On non-payment of charges 


340. 


357. 


371. 
372. 
| 8738. 
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—Storage of goods.|—Defts., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express condition of the contract 
stipulated that if the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell the whole or any part of the goods & pay 
themselves out of the proceeds :—Held: 
defts. were entitled to sell the whole of the 
7 & it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling.—WILLETTS v. CHAPLIN 
& Co. (1923), 89 T. L. R. 222. 

Add. Annotation :—Apld. Parkinson v. College 
of Ambulance & Harrison (1924), 40 T. L. R 
886. 

Add. Annotations :—Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. Elliott Steam Tug Co. 
v. Shipping Controller, [1922? 1 K. B. 127; 
G. N. Ry. v. L. E. P. Transport Depository, 
[1922] 2 K. B. 742; The Zelo, [1922] P. 9; 
Mersey Docks & Harbour Board v. Hay, 
[1923] A. C. 345. 

Add. Annotation :—Consd. Cohen v. Roche 
(1926), 05 L. J. K. B. 945. 

Add. Annotation :—Refd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 506. 

Add. Annotations :—Consd. The TJosalind 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92; The Zelo, [1922] P. 9. 
Refd. Eliott Steam Tug Co. v. Shipping Con- 
troller, [1922}1 K. B.127. Mentd. G.N. Ry. 
v. L. EK. P. Transport Depository, [1922] 2 
Kk. B. 742 ; Mersey Docks & Harbour Board 
v. Hay, [1923] A. C. 345. 





3874a. S. P. BROWN v. HAND-IN-HAND FiIR&E IN- 


374b. 


SURANCE SocikTy (1895), 11 T. L. R. 538 ; 
39 Sol. Jo. 672. 

With interest from date of loss.|— 
While on hire by the Admlty. a steam trawler 
was sunk through a collision with the f. 
The value of the trawler was agreed between 
the parties, but the Admlty. claimed, as 
bailecs in possession, to recover as part of 
their damages interest from the date of the 
loss. The owners of the &. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners :—Held: under the Admlty. rule 
a bailee in possession was entitled to recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or loss, 
with interest from that date; but inasmuch 
as there was an agreement between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 
on the payment only ran from the date of 
payment.—THE ROSALIND (1920), 90 L. J. P. 
126; 37 T. L. R. 116. 








PART IV. SECT. 1, SUB-SECT. 7. 


316 ii. —— -}—S. sold certain 
sheep to D. Under the contract of 
sale, on a fixed date, a count & pro 
forma dclivery was to be given, & 
such delivery was to be taken only 
upon payment in cash of the full 
amount of tho purchase-moncey & 
not before. Until such puymont in 
cash, or until all cheques, ecte., given 
In payment were met & satisfied, the 
sheep were to remain tho sole & ubso- 
lute property of S. During the period 


between the pro forma delivery & 





payment the sheep were to be in charge 
of D. sold the sheep though 
yayment to S. in accordance with the 
erms of the contract bad not been 
nade :—Held: under the rms o 
the contract, S. had a right to im- 
mediate possession of tho sheep.— 
ScoTron v. Brmark & Co., LtTp. (1919), 
19 N.S. W. L. R. 70.—AUS. 


PART IV. SECT. 2, SUB-SECT. 1. 


354 tii. —— Joint negligence 
of bailee & third party.}—A. ontrusted 


172 





his motor car to C. for repairs. While 
the car was being tested by C. it came 
into collision with a lorry belonging 
o B. In an action for daznages 
brought by A. against B., the jury 
found that the driver of the lorry had 
driven at an excessive speed, & that 
the driver of the motor car was negli- 
gent in not keeping a proper look-out: 
~-Held: the doctrine of identification 
of bailor & bailee was not applicablo 
in relation to Hubility for negligence.— 
WELLWOOD v. KING (ALEXANDER), 
LTD., {1921} 4 1. R. 274.—IR. 


379. Add. Annotations :—Apld. The Zelo, [1922] 
P.9. Refd. Elliott Steam ‘ug Co. v. Shipping 
Controller, [1922] 1 K. B. 127; Wilston 8S.S. 


Vol. I1I.—Bailment. 


Co. v. Andrew Weir (1925), 31 Com. Cas. 111 


PART IV. SECT. 2, SUB-SECT. 2. 


376 ii. Proceeds of sale paid to 
fictitious owner.J—The owner of furni- 
ture entrusted it to plitf. for storage. 
Pltf. was fraudulently induced tu send 
the furniture for sale by deft., who was 
to account to the owner forit. Deft. 





sold the furniture & paid the purchasec- 
money to the person who had falsely 
represented himself to be the owner :— 
Fleld: pltf. could not maintain an 
action og besa deft. cither for conver: 
sion or for money had & receivod.— 
Grack BROTHERS, LTD. wv. LAWSON 
(1922), 31 C. L. R. 130.—AUS. 
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Cases 379—392. 


892. Add. Annotations :—Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
[1924] 1K. B. 488. 


PART IV. SECT. 2, SUB-SECT. 3. 


383 i. Negligence of hirer in use of 
chattel. }—WAINIO vv. BEAUDREAULT 
(Ont.), [1927] 4 D. L. R. 1131.—CAN. 

383 ii. -1—A _  bailor is not 
responsible for the negligence of his 
bailee.—GIBSON r. O'KEENEY, [1928] 
N. I. 66.—IR. 





Cases 23—208. 


ENGLISH AND Empire Digest SuPPLEMENT. 


BANKERS AND BANKING. 
Part 1—Constitution and General Position of Banks. 


23. Add. Annotation :—Mentd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 
Court of Chancery Act, 1841 (c. 5), 

s. 4.|—OHAMBERLAIN & SPROAT v. WALL & 
Luoyp (1920), 150 L. T. Jo. 387. 
40. Add. Annotation :—Mentd. Esquimault & 
Nanaimo Ry. v. Wilson, [1920] A. O. 358. 
Add. Annotation :—Distd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A.C. 181. 
57, Add. Annotations :—As to (2) Consd. Woollatt 
». Stanley (1928), 188 L. T. 620. Generally, 
Mentd. Bowling v. Camp (1922), 128 L. T. 
342. 


38a. 








56. 


61. Add. Annotation :—Mentd. Banque Belge v. 
Hambrouck, [1921] 1 K. B. 821. 
67a. -| — Snow v. LEATHAM (1826), 2 








C. & P. 31 172 BE. R. 141, N. P. 
Annotation :—Refd. Slater v. West (1828), 3 C. & P. 325. 
73. Add. Annotation :—Mentd. South Behar Ry. 

v. I. R. Comrs., [1925] A. C. 476. 

75. Add. Annotation :—Mentd. South Behar Ry. 

v. I. R. Comrs., [1925] A. C. 476. 

98. Add. Annotation :—Consd. Bailey v. Bailey, 

[1926] Ch. 758. 

106. Citations :—For ‘3 L. T. M. C. 
“3 L. J. M. C. 84.” 

‘* Dispute ’’—-Conflicting claims to deposit— 
Jurisdiction of Registrar of Friendly Societies.] 
—Held: (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank’’ in Savings Bank Act, 1844 
(c. 83), 8. 14, were not limited to persons 
claiming through a depositor; (2) a dispute 
between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit.—BAILEY v. 
BaILey, [1926] Ch. 758; 95 L. J. Ch. 470; 
135 L. T. 431; 42 T. L. 1t. 502, C. A. 
112b. Nomination to deposit—Invalid nomination— 

Recovery of money paid under.|—Il., who 

had money to his credit in the Post Office 

Savings Bank, signed a nomination form by 

which he left the money to deft. The name 

of a witness appeared on the form, but P. 

had not signed the form in his presence as 

required by the regulations. After P.’s 

death, as the form appeared on the face of it 

to be valid, the Postmaster-General paid the 
money to deft. Pltf., having taken out 
letters of administration of P.’s_ estate, 
claimed the money from deft., as money 
received by him to the use of pltf. :—Held: 
the form was invalid, & the position of deft. 
was the saine as if he had received payment 
under a will afterwards held invalid, & pltf. 


84°’ read 


112a. 


was entitled to recover. —- PEARMAN  v, 
CHARLTON (1928), 44 T. L. R. 517; 72 Sol. 
Jo. 368. 


PART J. SECT. 6. 
t. Read now “ 112a {.”’ 


PART I. SECT. 7, SUB-SECT. 3. 


j—R. v. BARNARD 
44 Can. Crim. Cas. 137; 67 


O. L. 





(1 Jas), a4 


O. = 7 397.—CAN. 


J SMITH 
(1395), 44 Can. Crim. Cas. "361 ; 57 
R. 383.—CAN. 


——.}—R. 
1925), "44 Ca Can. Crim. Cas. 122; 657 


Sect. 6a.—MUNICIPAL SAVINGS BANKS. 


112c. Nomination to deposit—Regulations—Power 
of bank to alter.]—A. had a sum of money 
on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters ‘under the regulations relating to 
deposits in savings banks. A. died intestate, 
& an application was made by one of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors under 
the special Act of the corpn. whose bank it 
was, & that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act & void :—Held: regulations 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary; the limit laid down could be 
abolished under these regulations & such 
abolition need not abrogate the whole 
matter, & the nomination by deceased was 
good.—Re KIMBER, VALE v. ROCKMAN, 
11928] Ch. 749; 97 L. J. Ch. 480; 139 
at ot. 5503 72 Sol. Jo. 545. 


128. Add. Annotation :—Mentd. Evans v. Brunner, 
Mond, [1921] 1 Ch. 359. 


128a. To act as sole judicial trustee with 
remuneration.|—-A bank may be appointed 
a sole judicial trustee, with remuneration, 
under the sect. dealing with the appointment 
of ‘‘a person’’ under Judicial Trustee Act, 
1896 (c. 35).—Ae COHEN, COHEN v. COHEN 
(1918), 62 Sol. Jo. 682. 


131. Add. Annotation :—Mentd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C 
181. 


156. Add. Citation :—sub nom. BANK OF AUSTRAL- 
ASIA v. BANK OF AUSTRALIA, 12 Jur. 189. 


157. Add. Annotations :—Mentd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1K. B. 421; Re City Equitable Fire Insce., 
[1925] Ch. 407. 


159. Add. Citation :—18 Jur. 885. 


166. Add. Annotations :—Refd. Wright v. Morgan, 
[1926] A. C. 788; A.-G. v. Goddard (1929), 
98 L. J. K. B. 743. 


169. Add. Annotations :—Consd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apld. Re City Equitable Fire 
Insce., [1925] Ch. 407. 


203. Add. Annotation :—Refd. Employers’ Lia- 
bility Assce. v. Sedgwick Collins (1926), 95 
L. J. K. B. 1018. 


O. L. R. 426.—CAN. 


PART I. SECT. 7, SUB-SECT. 4.—B. 

214ix. —— By administrator 
next of kin.)—-CLARKSON v. MOLEAN 
(1918), 420. LR. 1; 18 0. W.N. 





~. GQouaH 
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215a. S. P. Fry v. RUSSELL (1858), 3 C. B. N.S. 
sub nom. 
RUssELL, Powis v. Butier, 37 L. J. C. P. 


665; 140 E. R. 902; 


1538; 4 Jur. N. S. 193. 
Annotation -—Mentd 


SEcT. 8.—FOREIGN AND BRITISH OVERSEAS 
BANKS (Vol. III., p. 159). 
For ‘‘ See COMPANIES ”’ read as follows :— 


2380a. Credit notes of Russian State Bank—Rights 
of holders.]|—MARSHALL v. GRINBAUM (1921), 


37 T. L. R. 913. 


Foreign companies.|—Sce CoMPANIES, Vol. 


X., pp. 1198-1209. 
231. 


- Wolverhampton New Waterworks 
v. Hawkesford (1859), 29 L. J. Cc. P. 121. 


Add. Annotations :—As to (4) Refd, Banque 
Belge v. Hambrouck, [1921] 1 K. B. 321; 
Anchor Donaldson v. Crossland, [1929] A. C. 
297. Generally, Mentd. Dominion Coal Co. 
v. Maskinonge S.S. Co.. [1922] 2 K. B. 132; 
Boston Corpn. v. Fenwick (1923), 129 L. T. 
766; Holt v. Markham, [1923] 1 K. B. 504; 


Vol. 11.— Bankers. 


287. Add. Annotation :—Refd. Sutters v. Briggs, 
[1922] 1 A. O. 1. 


Add. Annotations :—Mentd. Pratt v. British 
Medical Assocn., [1919] 1K. B.244; Prager v. 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. 


FRY v. 
238. 


Cases 215a—268. 


566; Poland v. Parr, [1927] 1 K. B. 236. 


239. 


244. 


247. 


254. 


Cantiare San Rocco, S.A. v. Clyde Ship- 


building & Engineering Co., [1924] A. C. 226; 
Bowling v. Cox, [1926] A. C. 751. 


PART I. SECT. 7, SUB-SECT. 4.—C. 

sa. Dividends payable after share- 
holder’s death—Belong to leqatees.|—- 
BRYSON v. BRYSON (1927), Q. KR. 65 
S. O. 112.—CAN, 


PART I. SECT. 7, SUB-SECT. 5. 
ui. Appointment of interim 

tiguidator—Notwithstanding curator ap- 
noinied.|}—Re HoME RANK OF CANADA 
(Ont.), [1923] 4 D. L. h. 891.—CAN. 

x i. Pensions fund society—Right of 
members to fund.}—-Where the merger 
or winding up of a bank constitutes a 
cessation of employment & a pensions 
fund society hus beon founded in 
accordance with Pension Fund Societies 
Act, hk. S. C., 1906 (c. 123), members, 
ex-members & pensioners rank for 
distribution of the funds of the socicty 
according to the byelaws of the socicty 
regardless of the goncral law unless the 
bye-laws make no provision for the 
case in question.—lte SOMETE DE LA 
CAISSE PDK RETRAITE DE LA BRANQUE 
NATIONALE, TRUDEL v. LEMOINE, 
(1925) 4 D. L. R. 973; [19251 8. CG. hi, 
698 : affd., [1926] 3 ND. L. R. 988.—CAN. 
; b (p. 157) i. ——~- Bank not nronerly 
encorporated—Effect woon postion of 
Shareholders.\—HKe HomMmE BANK OF 
CANADA, {1927]) 1 D. L. I. 871: 59 
D. L. hh. 654; 8 C. B. R. 144.—CAN, 

j i. Debit to party liable as 
surety.}—In tho winding up of a bank 
a person liable to the bank as surety 
may set off his porsonal right against 
the bank as a depositor, where both 
debts exist at the time of the winding 
up.—-CLARKSON 0. ROBINET, [1925] 4 
D. L. R..778; varying, 26 O. W. 


j ii. —— Debdt to party liable as 
partner.J\—A partner. with his co- 
partner, was sucd by the liquidators 
of an Insolvent bank for a partner- 
ship debt, for which ho had pledged his 
individual deposit in the bank :—Held : 
he was entitled to have his separate 
poreee applied, cither as a set-off 
in the action, or against the partnership 
debt.—CLARKSON wv. SMITH & 
BERG, [1926] 1 D. L. R. 
oO. Ih. R. 241.—-CAN. 

j tii. ——.}—CLARKSQN 








GoLpb- 
609; 58 


& Homer 


263. 


BANK OF CANADA v. LANCASTER (1927), 
38 B. C. R. 217.—CAN. 

223 i. Liability to contribute—Trus- 
tee.-—Held : not porsonally liable, as 
the will was sufficiently ‘“‘ named ”’ in 
the books of the bank in connection 
with the actual holding.—Re Homes 
BANK OF CANADA, NATIONAL TRUST 
Co.’s Cast (1925), 67 O. L. R. 27; 5 
C. B. R. 644 ; affg. 5 C. B. R. 318.— 
CAN. 

sb. Action by bank—Security for 
costs.}—Order made.—HOME BANK °t. 
YLAMONA FARMERS ASSOCN., [1927] 1 
aN R. 528; 21 Sask. L. R. 420.— 


PART I. SECT. 10, SUB-SECT. 1. 

a (p. 159) i. —— -——.]—CUN- 
NINGHAM v. NORTHERN BANKING CO., 
LTp., [1928] N. I. 112.—IR. 

sc. Right to give consent for adding 
bank as party.}—A local manager of 
a bank has authority to give the con- 
sent in writing required by Rules of 
Ct., r. 41, for the ee Sa a pitf.— 
KvuscuH v. Prat, [1922] 2 W. W. R.174; 
aw L. R. 408 Ps 16 Sask. L. R. 324.— 


f (p. 160) i. .}—The local 
manager of a bank, in answer to the 
inquiry of a customer, informed him 
that a cheque held by him was good, & 
the customer indorsed the cheque & 
left it with the manager to be td thie 
against his debt to the bank, &, relying 
on such assurance, permitted his 
position as against the maker of the 
chegne to be altered to his prejudice. 
On the failure of the maker to provide 
funds to meet the cheque :—Held : the 
bank was estopped from denying that 
the customer paid in the amount re- 
presented by the cheque. — BANQUE 
D’HOCHELAGA v. BRUNET, [1925] 2 
W. W. KR. 447.—CAN. 


f (p. 160) ii. -}—The 
acceptance of a cheque by a local bank 
manager is binding on the bank, 
although at the time the drawer has 
insufficient funds to meet it.—LEDUO 
vo. LA BANQUE D’HOCHELAGA, [1926] 1 
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Add. Annotations :—As to (2) Refd. Kredit- 
bank Cassel G.M.B.H. v. Schenkers, [1927] 
1K. B. 826. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
Mentd. Janvier v. Sweeney, [1919] 2 
K. B. 816 ; 
[1919] 1 K. B. 244, 


Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


Add. Annotations :—Generally, Mentd. Cal- 
menson v. 
(1920), 125 L. T. 129; Dey v. Mayo, [1920] 
2K. B. 846; Everett v. Griffiths, [1921] 1 
A. C. 681; Hearn v. Southern Ry. (1925), 
41T. L. R. 805. 


Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


Generally, Refd. Reckitt v. 


Pratt v. British Medical Assocn., 


Merchants’ Warehousing Co. 


245 i. Guaranteeing repayment of 
loan—Made by third party to customer. ] 
—Held: not within the ostensible 
authority of a local branch manager 
of a bhank.—STEVENS v. MERCHANTS 
BANK OF CANADA, [1920] 1 W. W. Rh. 





62; 49 D. L. R. 528; 30 Man. L. R. 
46.—CAN. 
248 ii. Delivery up of keys to 


purchaser from customer without getting 
cheque.J—PItf. sold his business & 
agreed to assign to the purchasers the 
lease of the premises upon which the 
business was carried on. Pitf. sent 
the koys of the premises to deft. C., 
manager of a branch of deft. bank, in 
a lotter, in which he requested C. to 
hand the keys to W., one of the 
purchasers, upon receiving from W. a 
cheque for a named suin. C., withont 
getting the cheque, gave up the keys 
to the landlord of the premises, who 
handed them to W.:—J//eld: (1) C. 
had failed to carry out the terms of 
his instructiona; (2) the keys were 
sent to C, in his capacity as manager, 
& tho transaction was within the scope 
of his authority as such; (3) the onvs 
of proving damage was on pltf., & 
he had not satisfied it.—GaRBER v. 
UNION BANK OF CANADA (1919), 
46 O.L. R. 129; 170. W.N.£ 6.—CAN. 


250 ii a. .}—As the 
terms of Mercantile Law (Scotland) 
Amendment Act, 1856 (c. 60), 5s. 6, 
are unequivocal & unambiguous, they 
cannot be construed as relating only 
to the case whero the representations 
are founded on as the basis of a sub- 
stantive action. but must equally 
apply where they are founded on 
in defence.—UNION BANK OF Scot- 
LAND vw. TAYLOR, [1925] 8S. C. 835.— 
SCOT. 


ad. Agreeing to forward bankers’ 
draft.)—Held : as the promise by the 
acting manager to forward the draft 
was a voluntary act without remunera- 
tion & not Pp rt of his duty as an officer 
of the bank, the bank was not liable 
for his failure in performing it.— 
MAXWELL v. UNION BANK OF CANADA, 
yt a W.W.R.7; 69 D. L. R. 130. 
=’ A s 
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Cases 264—-282a. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Part Il—Business of Banking. 


264. Add. Citation :—sub nom. BANK oF AUSTRA- 


270. Add. Annotation :—Mentd. 


LASIA Vv. BANK OF AUSTRALIA, 12 Jur. 189. 
Ipswich Per- 
manent Money Club v. Arthy, [1920] 2 Ch. 
257. 


270a. Cheque presented after business hours— 


272. 


274. 


Right of bank to deal with cheque.)—Pltf. 
had an account with defts.’ branch, the 
closing hour of which was 3 p.m. Pitf. 
drew a cheque in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He did, in fact, present it for pay- 
ment shortly after 3 o’clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid :—Held: 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in cashing 
the cheque defts. had acted within their 
rights.—-BAINES v. NATIONAT. PROVINCIAL 
BANK, Lrp. (1927), 96 L. J. K. B. 801; 
137 L. T. 631 ; 82 Com. Cas. 216. 

Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. C. 777. Mentd. Re 
Richardson, Pole v. Pattenden, [1920} 1 
Ch. 423. 


Add. Annotation :—Consd. Re Farrow’s Bank, 
[1923] 1 Ch. 41. 


274a. ——— Bank stopping payment before final 


clearance of cheque received for collection.|— 
Re Farrow’s BANK, Lrp., No. 479a, post. 


275. Add. Annotation :—Refd. Garrard v. James, 


[1925] Ch. 616. 


276. Add. Annotation :—Consd. Joachimson v. 


276a. ——— ——— 


PART II. SECT. 1, SUB-SECT. 2. 
b i. ———.]-—-BRANDON v. BANK OF 


draft is not payment of the draft. 
money so deposited must be appro- 
priated b 
draft. 

so to appropriate the moncy it acts in 
doing so as agent of the depositor, &, 
if it fails to carry out its duties as such 
agent, the loss falls on its 
ft, is possible for a bank w. 
as agent of the drawer of a draft for 


Swiss Bank Corpn., [1921] 3 K. B. 110. 

At branch where account 
kept.|—-In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although aftor local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt.— 
RICHARDSON v. RICHARDSON, [1927] P. 228 ; 














The 
275 vii. 





the depositor thereof to the 
here the bank is authorised 


rincipal. 
6 acting 


278. 
279. 


281. 


282. 


96 L. J. P. 125; 187 L. T. 492; 438 TT. LR 
631; 71 Sol. Jo. 695. 

Add. Annotation :—Mentd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 


Add. Annotation :—Mentd. The Tervaete, 
[1922] P. 259. : 


Add. Annotations :—Consd. <Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry. Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 662 ; McDonald v. Nash, 
[1924] A. C. 625; Samuel v. Dumas, [1924] 
A. C. 431; Ouellette v. Canadian Pacific Ry., 
[1925] A. C. 569; Gilbert v. Gilbert & Bougher 
(1927), 96 1h. J. P. 187; Shotts Iron Co. v. 
Curran, [1929] A. C. 409; Tilling-Stevens 
Motors v. Kent County Council & Transport 
Minister, [1929] 1 Ch. 66. 


Add. Annotations :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, (1926) 1 Ik. B. 328. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452; Jones v. 
Waring & Gillow, [1926] A. C. 670. Mentd. 
a ei Saw Mills Co. v. Baring, [1922] 1 Ch. 
44. 


282a. Account opened in assumed name—Payment 


the purpose of collecting it to act also 
as agent of the drawee in appropriating 


. —— In Canadian paper 
tn American bank—In what currency 
payable by bank.)—Held : 
posits created merel 
debtor & creditor, & the bank’s obliga- 
tion under that relationship was to 
re oy, the exact amount of money 
whic was received 

Whether amounts of deposits repayable 


the relation of 


176 


on deposit. 


in of cheque obtained by duress—Payment out 
on forged cheques—Action by party whose 
name assumed.|—Pltf. brought an action 
against deft. bank for £125,000, money had 
& received by defts. to his use. Pltf.’s case 
was that an account was opened in his name 
at a branch of deft. bank by some one other 
than himself, that a cheque for £150,000 
payable to his order was paid into the account, 
& that on the following day a forged cheque, 
purporting to be drawn by pitf., for £130,000 
was cashed by one II., the balance being 
afterwards withdrawn by H., by means of 
other forged cheques. Defts. alleged that 
the cheque for £150,000 was obtained by a 
blackmailing conspiracy from one A., who 
was discovered by one N. with pltf.’s wife 
in compromising circumstances, & that the 
proceeds were shared between the _ con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf.’s wife, & H. & N. 
Pitf. & his wife denied that they took part 
in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a solr., to take divorce proceedings, & 
that, when the sum of £25,000 was handed 
to him by H., he, plitf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, & that he 
learned later that A. had paid £150,000. I+ 


in Canadian or American currency 
discussed.— SHEPPARD v. Frrst INTER- 


MONTREAL, [1926] 4D L. R. 182; 59 the money.—BRANTFORD CORDAGE CO. NATIONAL BANK OF SWEET Grass, 

oO. L. R. Sie CAN, v. MILNE, [1925] 1 D. L. R. 862; (1925) [1924] 1 D. L. R. 582; 1 W. W. R. 
275 va. RA de- 1 W. ae 911 ; oo Man. L. R. At > 290.—CAN. 

posit of money in a bank to mect a Soret eta Pye 92; [1925] 1 276 viii. Cheque delivered 








to bank to be cashed.)}—The fact that 
the holder of a cheque delivers it to a 
bank to be cashed does not constitute 
a deposit nor render the bank his 
debtor, & the bank has no right to 
set off against the proceeds of the 
cheque a debt owing to it by the 
holder.—ROYXEL v. RoyvaLt BANK OF 
CANADA, [1918] 2 W. W. R. 791; 11 
Sask. L. R. 218.—CAN. 


pitf.’a de 


284a. 


289a. 


292. 


292a. 


289 ii. 
of any special contract to 
customer’s accounts separate a bunk 
may combine his accounts in different 


was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf.’s wife, but that pltf. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through ‘fear, 
& that his parting with it was not free & 
voluntary :—Held: pitf. never got the pro- 
perty in the cheque for £150,000 & could 
not sue in conversion, & he had no right to 
sue in contract because the dealings with 
deft. bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed.—RoOBINSON v. MIDLAND BANK, LTD. 
(1925), 41 T. L. R. 402; 69 Sol. Jo. 428, 
792, C. A. 

— Effect of mere book entries.) — In 
dealings between banker & customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made.—-Britisn & 
NortTiH EUROPEAN BANK, Lp. v. ZALZSTEIN, 
[1927] 2 K. B. 92; 961. J. K. B. 589; 137 
L. T. 127; 43 'T. L. R. 299. 


Bills specifically appropriated to one 
account—Payment of proceeds to other 
account.|—A banker who has agrced with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account. is 
not entitled, without the customer’s consent, 
to transter the proceeds of such bills to the 
other account.—GREENUALGH (W. P.) & 
Sons v. UNION BANK OF MANCHESTER, [1924] 
2K. B.153; 93 L. J. K. B. 844; 1381 L. T. 637. 


Add. Annotation :—Refd. Taxation Comrs. v. 
English, Scottish & Australian Bank, [1920] 


A. C. 683. 
\—(1) The word cus" 
tomer’’ in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which is in the same terms as the above scct. 
signifies a relationship in which duration is 
not of the essence, & includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 
(2) The negligence referred to in the sub- 
sect. is negligence in collecting the chequc, 
not in opening the account. The test is 
whether the paying in of any given cheque, 
coupled with the circumstances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, & caused him to make 
inquiries. The standard of care required 























.}—In the absence 


keep a 301 il. 








Vol. I12.—Bankers. Cases 282a— 301. 


is that derived from the practice of bankers. 
—TAXATION ComMRs. v. ENGLISH, SCOTTISH & 
AUSTRALIAN BANK [1920] A. C. 683; 89 
l. J. P.O. 181; 123 L. T. 34; 36 T. LR. 
305, P. C. 


Annotations :—As to (2) Apld. Hampstead Grdns. v. Barclays 


Bank (1923), 39 T'. L. 
land Bank, [1928] 2 K. B. 294. 


R. 229, onsd. Auchteroni v. Mid- 


Apld. Lloyds Bank v. 


Chartered Bank of India, Australian & China, [1929] 1 


-40. Refd. Underwood v. Bank of Liverpool, Same 


v. Barclays Bank, [1924] 1K. B. 775 ; London & Montrose 
ae & Repairing Co. v. Burcluys Bank (1925), 31 
om Cas. 67. 


292b. 


293. 


294. 


297. 


298a. 


300. 


301. 


PART II. SECT. 1, SUB-SECT. 3.—A. 
.) — For 
limited purposes a branch bank may be 





Another bank for whom cheque 
collected—Bills of Exchange Act, 1882 (c. 61), 
s.82.])—(1) The word ‘‘ customer” in the 
above sect. applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words ‘‘reccives payment ”’ in the 
sect. apply to a bank which receives payment 
as a collecting bank.—IMPORTERS Co. v. 
WESTMINSTER BANK, [1927] 2 KX. B. 297 
96 L. J. K. B. 019; 137 L. T. 693; 43 
T. L. I. 639 ; 32 Com. Cas. 369, C. A. 


Add. Citation :—88 L. J. K. B. 565. 


Add. Annotations :—Consd. Auchtcroniv. Mid- 
land Bank, [1928] 2 K. B. 204 Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 
K. B. 110; Re Polemis & Furness, Withy, 
[19821] 3 K. B. 560; Jones v. Waring & 
Gillow, [1926] A. C. 670. 

Add. Annotation :—Mentd. Guaranty Trust 
Co. of New York v. Hannay, [1913] 2 Kh. B. 623. 


Add. Annotations :—Mentd. Calmenson v. 
Merchant’s Warehousing Co. (1920), 125 
L. T. 129; Everett v. Griffiths, [1921] 1 
A. C. 631; Hearn v. Southern Ry. (1925), 
41 T. L. R. 305. 


Remittance sent abroad on request—Obliga- 
tion of bank.]—Pltfs., customers of deftg., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& detts. sent a cheque by registered post 
to him _ personally. The cheque never 
reached him, but someone apparently put 
on it a forged indorsement of his name, & 
it was eventually cleared through a bank in 
Poland, & defts. debited pltfs. with the 
amount. In an action for negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered :—Held: as the 
loss of a cheque was a rare occurrence, & 
as the standard of defts.’ duty should not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest, the action failed.—OsrE GESELL- 
SCHAFY, ETC. v. JEWISH COLONIAL TRUST 
(1927), 43 T. L. BR. 398. 


Add. Annotations :—Apld. London Provincial 
& South Western Bank v. Buszard (1918), 
35 T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 


Add. Annolalion :—Consd. Brown v. Swan 
(1921), 37 T. L. R. 787. 


Where a branch office of w bank, in 
the usual course of banking business 


pe ' 
certain sor reward, senda to another oftice of 


departments of tbe bank for the pur- 
pose of meeting his indebtedness to 
the bank without notifying him or 
obtaining bis consent thereto.—WaL.L- 
LINDER Vv. IMPERIAL BANK OF CANADA, 
11925) 4D. lL. R. 390; [1925]3 W. W. RR. 
409.—C 


J.5. 


treated as a separate organisation, but 
for all purposes of liability a bank is 
a unit & indivisibleo.— WHITE v. ROYAL 
BANK OF CANADA, [1923] 4 D. L. R. 
1206; 530. Ll. R. 543.—CAN. 


se. Forwarding to another branch 
documents for collection—Negligence.}-— 
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the bank for collection on behalf of 
a customer negotiable documents of 
debtes, such as participution certificates 
issued by the Canadian Wheat Board, 
which, having been indorsed by the 
producer, are, in eifect, made peyanle 
to bearer on surrender thereof, & whose 
terms deny responsibility in the Wheat 


12 


Cases 302—363. 
302. Add. Annotations :—Refd. R 


308. 


304. 


310. 


812. 


317. 


330. 
331. 


882. 


333. 


ublica de Guate- 
mala v. Nunez, (1927j 1 K. B. 669; Richard- 
son v. Richardson, [1927] P. 228. 


Add. Citation :—-63 Sol. Jo. 246. 


Add. Annotations :—Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414; 
Kettle v. Dunster & Wakefield (1927), 43 
T. L. R. 770. 


Add. Annotations :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Mentd. Re Gunsbourg, Ha p. Trustee, [1919] 
B. & O. R. 89. 


Add. Annotations :—Generally, Refd. Earle v. 
memusworun KR. D. C. (1928), 140 L. T. 69. 
Mentd. J aces v. Swiss Bank Corpn., 
[1921]3 K. B. 110. 


Add. phone :—-As to (1) Refd. Joachim- 
son v. Swiss Bank Corpn., [1921] 8 K. B. 110. 
Gencrally, Refd. Richardson v. Richardson, 
[1927] P. 228. 


Add. Citation :—40 I. T. 404. 


Add. Annotations :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. Mentd. Holt v. 
Markham (1922), 128 L. T. 719. 


Add. Annotations :—Refd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Add. Annotations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. te 328; Jones v. Waring 
& Gillow, [1926] A. G. 670. 


333a. ———- Payment into account under belief that 


384, 


Board with respect to indorsements, &, 
failing to receive a return letter of 
acknowledgment, the sending office 
makes no inqury of the receiving 


office as to the safety of the documents keeping such account, & if satisfied 
until after the lapse of six weekr, it beyond reasonable doubt that the right. 
is Ity of negligence. The bank is fund is being garnisbeed to pay it 
still more guilty of negligence, when, into ct.—SMITH v. GAUTSCHE, jal 


having made the belated inquiry & 2 W. W. 
CAN. 


customer alive—Liability to refund.|— Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
sentatives as defts. to the action.—An- 
MIRALTY Comers. v. NATIONAL PROVINCIAL 
& UNION BANK OF ENGLAND, LTpD. (1922), 
roe L. T. 452; 38 1. L. R, 492; 66 Sol. Jo. 


Add. Annotations :—Consd. Re Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189. Refd. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K. B. 85; Albemarle Supply 
Co. v. Hind (1927), 43 T. t R. 662. 


learned that the documents have not 


338a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Joint account—Including proceeds of 
theft.}-—-THrm ADMIRALTY v. Mriuis (1908), 
Times, Oct. 29. 





338b. Necessity for demand—Whether condition 


precedent to action against banker on account.] 


.-— Where money is standing to the credit of a 


customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent.-—JOACHIMSON v. 
Swiss BANK Corpn., [1921] 3 K. B. 110; 90 
L. J. K. B. 973; 125 L. T. 3388; 87T. L. R. 
a 65 Sol. Jo. 434; 26 Com. Cas. 196, 


_ Annotations :-—Consd. Admiralty Comrs. v. National Pro- 
vincial & Union Bank of Kngland e223 88 T. L. R. 492; 
Richardson v. Richardson, [1927] P. 228; 
Lloyds Bank (1929), 34 Com. Cus. 263. 
American are Bank, Credit General Leigcois’ 


Douglass v. 
Refd. Re British 


Claim, Wat a Ch. 589; Prosperity v. Lioyds Bank 
(1923), 39 T. L. R. 372; Tournier v. National Provincial 

1 & Union Bank of England, [1924] 1K. B. 461. 
342a. —— Account in credit—Reasonable notice.] 


account under a trade name & is sued 
& his banker is garnisheed, it is for the 
bankers to satisfy themselves that the 
judgment debtor named is tbh 


R. 225; 23 B. 


347. Add. Citation :—affg. S. C. 


C. R. 455.— 


—In the absence of special stipulation a 
banker can close his customer’ s banking 
account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, epenee by 
pltfs. with defts., & having a credit balance 
of some £7,000, was so interwoven with a 
‘* snowball ’’ scheme of insurance devised by 
pltfs. that it became in respect to subscrip- 
tions to the scheme a part thereof :—Held: 
a month’s notice by defts. to discontinue the 
account was not, in the circumstances of the 
case, sufficient, but an injunction restraining 
defte. from closing the account must be 
refused.—PROSPERITY, LTD. v. LLOYDS BANk, 
Lp. (1923), 39 T. L. R. 372. 


342b. Existence of account—Proof of-—~Effect of 


non-existence of entry in material books.|— 
Douauass v. LLOYDS BANK, No. 408a, post. 
sub nom. Ke 
Gross, Hz p. ADAIR (1871), 24 L. T. 198. 


258. Add. Annotations :—Mentd. Aksionairnoye 


Obschestvo A. M. Luther v. Sagor, [1921] 
8 K. B. 582; The Tervaete, [1922] P. 259; 
Duff Development Co. v. Kelantan Govern- 
ment, [19238] 1 Ch. 385. 


863. Add. Annotations :—Consd. Banque Belge v. 


Hambrouck, [1921] 1 K. B. 821. Refd. Re 
Hodgson’s Truste, Public Trustee v. Milne, 
eae Ch. 189. Mentd. Re Wait, [1927] 1 
th. 606. 


at liberty to apply whatever funds of 
pitt. they had hand in satisfaction. 
ro tanto, of the note of which they were 
he holders for value.—BELL v. UNION 
BANK, {1923} N. Z. L. R. 379.—N.Z. 


PART II. SECT. 2, SUB-SECT. 2.—B. 


sf. Right of bank to refuse to pay.)— 
In order to hold a banker justified in 
refusing to pay a demand of his 


the person 


been received at the other office it 
fails to take immediate steps in the 
quickest manner available to warn 
the debtor liable under the documents 
of the loss thereof, & thus stop pay- 
ment to any unauthorised person.— 
NELSON wv. UNION Crs OF CANADA, 
{1923) 3 W. W. R. 1830.—CAN., 

303 i, ———- —— ——.)—GARRIOCH 
v, CANADIAN BANK OF COMMERCE, 
{1919} 3 W. W. R. 185.—CAN. 


Sia Il. SECT. 1, SUB-SECT. 4. 
317 —— Account in trade name.) 
Where uh individual keeps his bank 


PART II. SECT. 2, SUB-SECT. 1. 


3384 v7. ———.}PIitf. made a promis- 
sory note in favour of 8., which was 
dishonoured on presentment. Both 
banked with defts., to whom S. was 
indebted on overdraft for a greater 
sum than the amount of the note. 
Subsequent the paid £100 into his 
account, & def ome: without 
reference to p aid the note for 
£119 19s. 10d. rs toe ted pitf.’s account 
with the amount by which his funds 
in the hands of defts. were insufficicut 
to meet the note :—Held: defts. were 


178 


customer the customer being an exor., 
& drawing a cheque as exor., there 
must in the first place be some mis- 
appheation, some breach of trust in- 
tended by the exor., & there must in 
the second place be proof that the 
bankers are privy to the intent to 
make tbeir misapplication of the trust 
funds. be shown that any per- 
sonal benefit to the bankers themselves 

designed or stipulated for, that 
circumstance above all ot.hers will most 
readily establish the fact that the 
bankers are in privity with the breach 
of trust that is about to be committed. 


887a. iced 


—STANDARD BAN 


partners—Cheque draun & counter- 


878. Add. Annotation :—Mentd. Tournier  v. 
National Provincial & Union Bank of 
England, {1924] 1 K. B. 461. 

380a. Payment of principal’s money to own account 
— Bank without notice—Retention against 
overdraft.]—Re SANGSTER, GREEN v. MOCKETT 
(1894), 10 T. L. R. 184. 


——.|—For some years before 
1919 one U., a merchant, had a banking 
account at defts.’ bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts. of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that his business had been 
trausferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fuct. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them ‘“ A.L.U., Ltd.—A.L.U. sole 
director,’’ & paid them into his own account 
with defts. instead of paying them in to the 
co.’s account with the other bank. Defts., 
without inquiring whether the co. had a 
separate banking account, collected the 
cheques & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., as he owned all the shares, & overlooked 
the materiality of the cheques being drawn 
in the co.’s favour & not in his. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques :— 
Held: (1) defts. were precluded from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds: first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, &, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 
negligence; &, secondly, that U. when 
paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the co., & that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), s. 82. 





K 
RHYN, [1925] App. D. 266.—8S. AF 
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A customer of a bank paid into his account 
some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreement between the bank & the customer 
that he should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds :— 
Held: (3) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against: the cheques before clearance, 
& that agreement must have been acted upon. 
—UNDERWOOD (A. L.), Lrp. v. BANK OF 
LIVERPOOL, SAME v. BARCLAYS BANK, [1924] 
1K. B. 775; 93 L. J. K. B. 690; 131 L. T. 
271; 40 T. L. R. 302; 68 Sol. Jo. 716; 29 
Com. Cas. 182, C. A. 


Annotations :—As to (1) Apld. London & Montrose Ship 
building & Repairing Co. v. Barciays Bank (1925), $1 
Com. Cas 67; Liggett (Liverpool) v. Barclays Bank (1°27), 
137 L. T. 443. onsd. Auchteroni v. Midland Bank, [1923] 
2K. B. 294. Apld. Lioyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40. Refd. 
Kreditbank Cassel G. m. b. H. v. Scbhenkers, [1926] 2 
K. B. 450; Houghton v. Nothard, Lowe & Wills, [1927] 
1 K. B. 246; Fenton Textile Assoen. vo. Thomas (1929), 
45 T. L. R. 264: Reckitt v. Burnett, Pembroke & Slater, 
{1929] A. C. 176. As to (2) Consd. London & Montrose 
ay Sedentietond & Repairing Co. v. Barclays Bank (1925), 
31 Com. Cas. 67. Refd. Robinson v. Midland Bank (1925), 
41 7. L. R. 402. 


389. Add. Annotations :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Banque 
Belge pour |]’Etranger (Soc. Anon.) v. Lam- 
brouck, Spanoghe (1920), 123 L. T. 495. 
Mentd. Brocklebank v. R., [1925] 1 K. B. 52. 


391. Add. Annotation :—Distd. Re Harrison, Day 
v. Harrison (1920), 90 L. J. Ch. 186. 


891a. —— Cheques drawn by wife on bank 
manager’s advice—Title of wife to balance.| 
—A husband, in 1908, transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself & his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 





v. Estate van’ to whole account—Position of bank.}— PART II. SECT. 2, SUB-SECT. 3.--B. 
‘ Where a bank deposit is made in the 
name of either of two persons it is a 


g 
t either one may deal 858; 88 L. 
PART II. SECT. 2, SUB-SECT. 3.—A. [9fiflcation that on that the apcount 100, P. C.” 


. Add ‘‘on appeal, [1919] A. C. 
J. P. C. 118; 121 L. T. 


8711. Joint account of persons not will be subject to the control of either 


of them in the absence of special PART II. SECT. 2, SUB-SECT. 3.—E. 
manded one after decease of other— directions. But upon a subsequent 
Payment bank — No right of actton uotice to the bank 


y one of such per- 890i. Join’ account of husband d: 


-/}~-RapD . sons that he claima it all, the bank wtfe—Subsequent claim by wife to whole 
MGuTRELS. etry ow Ww. Br He in dealing with the money thereafter account—Baunk entuled to set off sums 
AN. in any way affecting such claim acts advanced for husbund’s benefit before 
at its own risk.— HILL v. Hocariaca' nolice of claim.}-—-HILu ». HOOHRLAGA 

371 ii. ——— Subsequent claim by one Bank, [1921] 3 W. W. R. 430.—CAN. Bank, [1921] 3 W. W. R. 430.—CAN. 
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solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed with the wife’s initials & containing 
the deposit receipt & a document in which 
he said: ‘‘ I would like this paying away at 
once if possible as under,’’ with a list of 
names with amounts against them :—Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property.—Re HARRISON, Day v. HaR- 
RISON (1920), 90 L. J. Ch. 186. 

Add. Annotations :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110; 
Douglass v. Lluyds Bank (1929), 34 Com. 
Cas. 263. 


402a. Effect of need for notice of withdrawal.]— 


There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a deposit not requiring notice of 
withdrawal.—RKe GLENDINNING, STEEL v. 
GLENDINNING (1918), 88 L. J. Ch. 87; 120 
L. 'T. 222 ; 63 Sol. Jo. 156. 


403a. Loss of right to repayment—Laches.]—I1n 


May, 1866, one F. deposited £6,000 with a 
Birmingham branch of deft. bank, upon the 
terms that he could withdraw the money at 
any time on giving fourteen days’ notice, & 
that interest should be paid on it at the rate 
of 6 per cent. for the first three months, & 
thereafter at the current bank rate for the 
time being. In Aug. 1866, the bank repaid 
£2,500 of the £6,000 with interest due to 
that date, & a note of the payment was 
indorsed on the deposit receipt. In Nov. 
1866, a further indorsement was made show- 
ing that all interest then due had been paid, 
but after that date there was no record of any 
further payment by the bank of either 
principal or interest & no record of any 
demand by F. for payment. F. died in 1893. 
In 1927 a relative of F. discovered the deposit, 
receipt amongst some old papers, & sent it 
to the surviving exor. & trustee of F".’s will. 
He gave deft. bank formal notice to pay the 
£3,500, balance of the principal £6,000, 
together with interest, in fourteen days. 
The bank refused to pay, on the ground that 
it must be presumed that the deposit must 
have been repaid long ago. The exor. then 
brought this action to enforce payment, & 
the bank pleaded presumption of payment ; 
& although they refused to plead Stat. 
Limitations, they claimed relief on the ground 
that I’. & his representatives had been guilty 
of laches :—Held: although defts. could not 

roduce evidence of repayment, the proper 
inference from all the circumstances was that 
that money must have been repaid, & the 
action therefore failed. Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 3, makes an 


409. 
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Qu.: whether the non-existence of any 
entry in material books is primd facie 
evidence of the non-existence of an alleged 
account.—DovuG.Lass v. LLoyps BANK, LrIp. 
(1929), 34 Com. Cas. 263. 

Add. Annolation :—Apld. Re Westerton, 
Public Trustee v. Gray (1919), 122 L. T. 264. 


409a. Assignment by order in writing to bank to 


pay third party sum on deposit—Unindorsed 
deposit receipt—Letter to assignee.|—About 
a year before his death, which happened in 
1917, testator handed to his landlady, G., 
an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing: (1) A deposit receipt for £500 
deposited with his bank in 1914; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit; & (3) a letter addressed to G.: 
‘* You have been very kind to me & I desire 
to make some return by giving you the 
amount £500 now on deposit at the ... bank 
as per receipt enclosed.’’ The deposit receipt 
was not indorsed by testator & no notice 
was given to the bank of any assignment till 
after bis death, the interest on the sum on 
deposit having been carried by the bank to 
his current account :—Held: there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1873, s. 25 (6).—Re WESTERTON, PUBLIC 
TRUSTEE v. GRAY, [1919] 2 Ch. 104; 88 
L. J. Ch. 392 ; 122 L. T. 264 ; 68 Sol. Jo. 410. 


Annotation -—Apprvd. & Apld. Republica de Guatemala 
v. Nunez, (1927) 1 K. B. 669. 


410. 


411. 


431. 
432. 
453. 
4.54. 


Add. Annotations :—Mentd. Re Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 1043 Jve 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 513. 
Add. Annotations :—Mentd. Re Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104; Re 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 513. 
Add. Annotation :—Refd. Cohen v. Roche 
(1928), 95 L. J. K. B. 945. 

Add. Annotation :—Mentd. Ite City Life 
Assce. (1925), 42 T. L. R. 45. 

Add. Annotation :—Refd. Allcn v. Royal Bank 
of Canada (1925), 41 T. L. R. 625. 

Add. Annotatsons :—Mentd. Dey v. Mayo, 
[1920] 2 K. B. 846; Brown v. Swan (1921), 
37 T. L. R. 787; Sutters v. Briggs, [1922] 1 
A. C. 13; Re Farrow’s Bank, [{1923] 1 Ch. 
41; Underwood v. Bank of Liverpool & 
Martins, Underwood v. Barclays Bank, 
{1924} 1 K. B. 775; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 


456. Add. Annotation :—Mentd. Brown v. Swan 


(1921), 37 T. L. R. 787. 


479. Add. Annotation :—Refd. Sutters v. Briggs, 


[1922] 1 A. C. 1. 


479a. Cheque credited before clearance—Whether 


bank holders for value—Bank stopping pay- 
ment before final clearance.|—(1) Where a 


entry in bankers’ books primd facie evi- ! 


dence of an account. 


PART Il. SECT. 4, SUB-SECT. 3. 

sg. Afoney patd to retire draft— 
Faviure of purpose far which draft nnaid 
~—Liabilily of bank to refund.j—Held : 
pltfs. could recover from the bank the 
amount paid by them to retire the 
draft.—G1BBONS & CARNES ©. ROYAL 
BANK OF CANADA, 1921] 2 W. W. kh. 
370.—-CAN 


customer pays a crossed cheque into his bank, 


BANK OF CANADA, 


- Det in transmilting draft— 
sj. Delay ¢ ee, 7; 69 D. L. R. 130. 


Transaction not part of manager’s duty— 
Liability of bank.)—Held: as the pro- 
mnise by the acting manager to for- 
ward the draft was a voluntary act 
without remuneration & uot part of 
his ete as an officer of the bank, 
the bank was not liable for his failure 
in performing it.—MAXWELL v. UNION 
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1922] 1 W. W. R. 
—CAN. 


PART Il. SECT. 5, SUB-SECT. 1. 


468 i. Stoppage of bank-cheque 
for debt— Debi not paid.}—-UN1I0ON BANK 
OF CANADA ©. NETTLETON (1924), 55 
O. L. R. 643.—CAN. 





the question whether the bank receive it as 
holders for value or as agents for collection 
is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection & stop payment before it is 
finally cleared at the clearing house, they 
can only reccive & hold the proceeds as 
collecting agents for their customcr, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up.—Re Farrow’s BANK, Lrp., [1923] 1 Ch. 
41; 92 L. J. Ch. 153; 128 L. T. 3382; 67 
Sol. Jo. 78; [1925] B. & C. RR. 8, C. A. 
.|—Unprernwoop (A. I..), Lrp. v. 
BANK oF LivenpooL, SAME v. BARCLAYS 
BANK, No. 887a, ante. 

Add. Annotation :—Refd. Guaranty Trust 

ree of New York v. Hannay, [1918] 2 K. B. 

23. 

Add. Annotations :—Refd. Jones v. Waring 

& Gillow, [1926] A. C. 670. Mentd. Holt v. 

Markham, [1923] 1 KX. B. 504. 

Add. Annotation :—Mentd. The Sheaf Brook, 

[1926] P. 61. 

498. Add. Annotations :—-Apld. London Provincial 
& South Western Bank v. Buszard (1918), 35 

. T L. 1. 142. Refd. Brown v. Swan (1921), 

37 T. L. R. 787. 

Add. Annotation :—Generailly, Mentd. Brown 

v. Swan (1921), 37 T. L. R. 787. 

Add. Annotation :—Generally, Mentd. Under- 

wood v. Bank of Liverpool & Martins, Under- 

wood v. Barclays Bank, [1924] 1 K. B. 775. 


Add. Annotations :--Consd. Barclay v. Mal- 
colm (1925), 183 L. T. 512 ; Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Mentd. Soc. 
Des Hotels Le Touquet Paris Plage v. Cum- 
mings, {1922] 1 K. B. 451. 

Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 
538a. .|]— A. drew a cheque for £700 in 
favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 


PART II. SECT. 6, SUB-SECT. 1. 


cl. -}—A co. drew bills of ex- 
change upon customers to whom thoy 
had supplied goods & who accepted the 
hills. Tho co. indorsed the bills in 
blank, & delivered them to a bank for 
collection. The co. went into liquida- 
tion. lta current account with the 
bank was overdrawn to a large amount. 
In the liquidation the bank claimed 
that they were owners of the bills, & 
that they were not bound to valuo & 
deduct the obligations in the bills for 
the purpose of a ranking. The bank’s 
lien over the proceeds of the bills was 
admitted :—efd: the bills, havi 
been indorsed & delivered tp tho ban 
for the limited purposo of collection, 
remained asscty of the co., over which 
the bank held a mere right in security 
in virtue of their lien, & the obligations 
under the bills must be valued & 


4.79b. 
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were to 


deducted for the purposes of a ranking. 
—CLYDESDALE BANK, 
(James ALLAN) & SON LIQUIDATORS, 
({1926] S. C. 235.—SCOT. 


PART II. SECT. 8, SUB-SECT. 2.—A. 


538i. Constructive payment—Cheque 
&: credit slip stamped “‘ paid.” ]—-WAITE 
v. ROYAL BANK OF CANADA, [1923] 4 
D. L. R. 1206; 53 O. L. R. 543.—CAN. 


PART II. SECT. 8, SUB-SECT. 2.—B. 


645i. To clerk—WNotice of limitation 
of cesar fh ORR clerk’s oxpress duties 
collect amounts 

grain dealers for freight charges, ctc., ; 
& on presentation of bills of lading CAN. 

& payment of charges to band out ware- 
house ‘eceipts, & deposit all moneys 
collected to the credit of the Receiver- 
General in a designated bank & at 
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deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was done :— 
Held: in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheyue; & there had been an 
incomplete gift inter vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity.—Re 
SWINBURNE, SUTTON v. FEATHERLEY, [1926] 
Ch. 38; 95 L. J. Ch. 1043 134 T.. T. 121; 70 
Sol. Je. 64, C. A. 


540. Add. Annotation :—Refd. Australian Bank of 
Commerce v. Perel, [1926] A. C. 737. 


544. Add. Annotations :—Apld. Underwood v. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Kreditbank Cassel G. m. b. II. v. Schenkers, 
[1926] 2 K. B. 450; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v Barclays Bank (1927), 187 L. T. 
443. Mentd. Dey v. Pullinger Engincering 
Co., [1921] 1 K. B. 77. 


|\—A bye-law of applt. co. 
authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-treasurer, & after indorsement were 
placed by resp. bank to the credit of an 
account which the director had with them. 
Resps. collected the cheques from app!lts.’ 
bank in the usual course of business. In 
order that thcre should be to the credit of 
applts.’ account sufficient to meet cach of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to draw, & paid it into applts.’ account. 
Applts. sucd resps. to recover the aggregate 
amount of the cheques collected by them :— 
Held: the action failed, because (1) resps. 
had not knowledge, cither by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applts.’ account, & 
could not recover the money as having been 
held by their bankers in trust for them, 
& (2) applts. had suffered no loss, & the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 


5444. 











certain intervals to remit by draft 
to the head office of the business, 
Such charges were almost always paid 
to him by accepted cheque & deft. 
bank cashed such a cheque on it, 
paying the clerk the procceds :—Z//«ld : 
the bank was neghrent as inquiry 
should have been made as to the clerk’s 
authority & the unusual act of a 
business firm cashing such a cheque, 
especially of a large amount, & a 
certain discrepancy between the name 
of the pnyee in the cheque & the name 
in the indorsement should have aroused 
suspicion.—R. v. Rovat BANK OF 
CANADA (1920), 1 W. W._R..198; 50 
YD. I. R. 293; 30 Man. L. R. 104.— 


LTb. v. SENIOR 


due from 





545 ii. -——.J—-HAYFS wv. 
STANDARD BANK, [1927] 3 D. lL. Rh. 
336; 60 O. L. R. 461; revsd., (1928 
2D. L. R. 898; 62 O.L. RK. 186.—CAN. 
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of the cheques placed to a eee credit.— 
CORPORATION AGENCIES v. HOME BANK re 
CANADA, [1927] A. C. 818; 96 L. J. P. 


63, P. C. 

Annotations:—As to (1) Consd. Lloyds Bank v. Chartered 
Bank of India, Australia & China, [1929] 1K. B. 40. Refd. 
Jivckitt v. Barnett, Pembroke & Slater, [1929] A. C. 176. 

54628. Cheques paid to customer’s 

creditors.] — Deft. bank pike sarah & in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.’s trade 
creditors :—Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctrine under which a person who has 
in fact. paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf.co. 3 (3) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque.— 
LIGGETT (B.) (LIVERPOOL), Lrp. v. BARCLAYS 
BANK, Lrn., [1928] 1 K. B. 48; 97 L. J. K. B. 
1: 137L.7. 448; 43 T.L. R. 449. 

Annotation : - As to ( (2) & (3 >) Refd. Lloyds Bank v. Chatersd 
Bank of India, Australia & China, (1929) 1K. B. 

548. Add. Annotation :—Refd. Brown v. 

(1921), 37 T. L. R. 787. 


549. Add. Annotations :—Refd. pi ae v. United 
Jounties Bank, [1920] A. C. 102. Mentd. 
Neville v. London Express Newspaper, [1919] 
ds a ae a Thellusson, Le p. Abdy, [1919] 

| 


550. Add. Annotation -—Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 


554. Add. Annotation :—Refd. Prosperity v. Lloyds 
Bank (1923), 39 T. L. R. 372. 


557. Add. Annotations :—Consd. Re Farsow’s 
Bank, [1923] 1 Ch. 41. Refd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 


PART It. SECT. 8, SUB-SECT. 2.—C. 


548 i. Cheque drawn on one branch— 
Payment at another—Dishonour on 
presentation.|—A bank, which pays a 
cheque at any branch except that at 
which the customer keeps his account, 
must be assumed to have paid it not 
on the credit of the customer but on 
the indorsement itself. 

A. drow a eee in favour of B. 
upon the Bank C., D. branch, & B. 
indorsed it for collection in favour of 
L., who received payment from the 
P. branch of the bank, which sent the 
cheque on to the D. branch. The 
latter dishonoured the cheque, wbhercon 
the P. branch guve notice of dishonour 
& instituted a suit against B. & L. 
for the recovery of the sum paid. The 
defence was (inter alia) that the ened ie 
having been discharged by pa 
there was no power left in the °P. 
branch to give notice of alabonaar: —_ 
ITeld: the payment by the P. branch 
did not o ee as a discharge of the 
cheque, 2 even tes been 
made not ae he credit of A. br 
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FINUCANE 9. 
CANADA, [1921] 3 V 
8.C. R. 110; 


mee telephone, which rang number 
wired direct without the necessity of 
** central ”’ 
voice answered X&X, 
accountant asking for the ma er, 
voice 
accountant then stated that it was tho 
bank speaking & that the bank had a 
certain amount of money to 
for the F. Co. “* under protest,’ 
man at the other end of the 
** All right ’':—Held: this constituted 
a notice to defts. that the mone 
available at the bank, & that {i 
not vienna t | the 
identifie 
Co. v. JANSE DRILLING Co. 
(arte eae 34 W. L. 
533.—CAN. 


PART II. SECT. 8, 


pale spoken to 


Money 
agreed terms—Bank holding security.J— 
pe antag BANK OF 


BoD L. Fe 465 —CAN. 
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92. Mentd. Dey v. Mayo, [1920] 2 K. B. 
346; Sutters v. Briggs, [1922] 1 A. O. 1; 
Importers Co. v. Westminster Bank, [1927] 
2 K. B. 297. 


560. Add. Annotation :—Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

561. Add. Annotation :—Mentd. Goldfarb v. Bart- 
lett & Kremer, [1920] 1 K. B. 639. 


565. Add. Annotation :—As to (1) Refd. Tolley 
v. Fry (1929), 46 T. L. R. 108. 


569. Add. Annotations :—Refd. Joachimson v. 
Swiss Bank Corpn., [{1921] 3 K. B. 110; 
Richardson v. Richardson, [1927] P. 228. 


Add. Annotations :—Refd. Brown v. Swan 
(1921), 87 T. L. R. 787. Mentd. Pocahontas 
fs Co. v. Ambatielos (1922), 27 Com. Cas. 
148. 


Add. Annotation :—Mentd. Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 


Add. Annotations :—Mentd. Re Gunsbourg, 
Ex p. Trustee, [1919] B. & C. R. 99; Joachim- 
son v. Swiss Bank Corpn., [1921] 3 K. B. 110. 


Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. O. 670. 

Add. Annotations :—Mentd. Dey v. Mayo, 
[1920] 2 K. B. 846; Robinson v. Marsh, 
[1921]2 K. B. 640; Sutters v. Briggs, [1922] 
1A.C.1; Re Farrow’s Bank, [1923] 1 Ch. 41. 


Add. Annotation :—Consd. Westminster Bank 
v. Hilton (1926), 136 L. T. 315. 


Mistake in telegram-——Duty of bank to 
make inquiry.]—Pltf., who had an account 
with defts., on July 31, 1924, drew a cheque, 
No. 117 285, & post- -dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. These 
particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, & the bank officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 


holder & dichonoured by the banker. 
Judgment for pitf. for £250 sot aside, 
& judgment entered for defts., defts. 
having adinitted eigen to p ay pltf. 
nominal damages & ving paid £10 
into ct.—KINLAN v. a hyn oe BANK, 
LTp., [1928] I. Rk. 171.—IR. 


PART II. SECT. 8, SUB-SECT. 4. 


sl. Payment after notice of counter- 
mand—Liability of bank.)-—GARRIOCH 
v. CANADIAN BANK OF oe 
(1919) 3 W. W. R. 185.-—CAN. 

56891. By telegram——Payment after 
notice of countermand—wNegligence.}— 
Held: defts. were guilty of a breach 
of duty as bankers.— READE v. ROYAL 
BANK OF IRELAND, LTD., [1922] 2 
I. we 22.—IR. 

By notice of death.}—The duty & 
authority of a bank to pay a cheque 
cease on notice of the drawer's deatb.— 
CURLEY v. BRIGGS Serra at aa a OF 
DRURY ESTATE) eeu WwW. W. R 
1026; 53 D. L. R. 351.—CAN 
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nt on honou : -}~—It . na the death of 
the credit of B. &, therefore, pltf. was  gbletg acl.) Dishonour of gheques Pay sho customer, but notice of his death, 
entitled to recover the sum from defts. by a cus tomer upon banker for that operates as a revocation of the 


—Rasa JOyTt PRASAD SINGH DES ayment is 
BAHADUR v, CHOTA NAGPUR BANKING rt 


a two-party transaction. 
he refusal of spoons cannot give 


autho ty of a bank to pay the custo- 
mer’s cheque, KENDRICK ie DOMINION 


ASROCN, (1928), J. L. R. 8 Pat. 413.— rise to the imp jon of defamation BankK & OWN 1920), 70. L. R. 
IND. of the customer to a third party, which eee ; 18 0. W. N. 138.—0A AN. 

sk. Hffect of confirmation by telephone.) necessarily arises when a_ trader’s ———. }- WINNIPEG SAVINGS BaNkK 
—The accountant of a ban led up , cheque, drawn or indorsed in favour TRUSTER) KENNY, (1924) 1 D.. R. 


defts.’ office by telephone, an auto- | 


of a third party, is presented by the —OAN. 


592. 
594. 
595, 


cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence :—Held: the view of the bank 
Officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which they 
were bound to cash, was correct, & pltf. 
was not entitled to recover.—W2ESTMINSTER 
BANK, Lip. v. Hitton (1926), 186 L. T. 315; 
43 T. L. R. 124; 70 Sol. Jo. 1196; sub nom. 
HILTON v. WESTMINSTER BANK, LTD., 162 
L. T. Jo. 450, H. L. 

Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 
Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 
Add. Annotation :—As to (2) Refd. Baines v. 
ern Bank (1927), 96 L. J. 

. B. 801. 


600a. Presentment over counter—Duty of bank to 


pay.|—Pltfs., a partnership firm at Liverpool, 
sold goods to the P. Co. & drew upon the co. 
a bill for a large amount payable in three 
months in payment for the goods. The 
P. Co. accepted the bill payable at deft. 
bank at Liverpool, where they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft. bank, asked that bank to order pay- 
ment of the bill & charge to the account 
of the co. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 
& the bill was within the limits of that 
overdraft. When the bill became due it. 
was brought by W., a servant of pltfs., to 
a partner of pltf. firm, who, at W.’s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pltfs.’ bank for the purpose 
of collection through the clearing house, 
presented the bill for payment over the 
counter to deft. bank & received the money, 
which he then fraudulently converted & 
stole. Pitfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, moncy had & received, & conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular :— 
Held: deft. bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed between defts. & pltfs., 
& defts. owed no duty to pitfs.; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 
assignment in favour of the payce of funds 
of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
pltfs. as against defts.; (3) defts. were not 
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liable to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 
of any defect in title & in accordance with the 
law merchant. A bank was not bound to 
make inquirics merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion.—AUCHTERONI & Co. v. 
MIDLAND BANK, Lip., [1928] 2 kK. B. 294; 
97 L. J. K. B. 625; 139 L. T. 344; 44 
T. L. R. 441; 72 Sol. Jo. 337; 33 Com. Cas. 
345. 
Add. Annotation :—Refd. fe Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 
Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, (1928] 2 K. B. 294. Mentd. 
Quebec Ry., Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 662 ; McDonald v. Nash, 
[1924] A. C. 625; Samuel v. Dumas, [1924] 
A. C. 481; Ouellette v. Canadian Pacific Ry., 
[1925] A. C. 569; Gilbert v. Gilbert & 
Bougher (1927), 96 L. J. P. 187; Shotts Iron 
Co. v. Curran, [1929] A. C. 409; Tilling- 
Stevens Motors v. Kent County Council & 
Transport Minister, [1929] 1 Ch. 66. 
Add. Annotation :—Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 
Add. Annotation :—Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 
Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 
Add. Annotation :—Mentd. British & North 
I Saas Bank v. Zalzstein, [1927] 2 K. B. 
2. 


Add. Citation :—-88 I.. J. K. B. 565. 

Add. Annotations -—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 
Kk. B. 110; Re Polemis & Furness, Withy, 
[1921]3 K. B. 560; Jones v. Waring & Gillow, 
[1926] A. C. 670. 

Add. Annotations :—-Consd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Lloyds Bank xv. Chartered Bank 
of India, Australia & China, [1929] 1 K. B. 
40. Mentd. Taxation Comrs. v. English 
Scottish & Australian Bank, [1920] A. C. 6838 ; 
Goldman v. Cox (1924), 40 T. L. R. 423; 
Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775 ; Australian Bank of Commerce v. Perel, 
[1926] A. C. 737; Jones v. Waring & Gillow, 
[1926] A. C. 670; Fenton Textile Assocn. v. 
Thomas (1929), 45 T. L. R. 264. 

Add. Annotation :—Mentd. British & North 
qGaneeeen Bank v. Zalzstein, [1927] 2 K. B. 


639a. Payment to third party without valuable 


both customer & bank :—Held: with 


consideration—Right of bank to reco:er.|— 
Deft. H. having possessed himself of « rossed 


635 iib. ——- ——- ——-.] —A Cus- 
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_ 685 iia, —— -———- -—.]—In_ an 
action by a customer of deft. bank to 
recover the aggregate amount of a 
number of cheques forged by a con- 
fidential clerk employed by the cus- 
tomer, which were paid by the bank 
& charged to the customer’s account, 
the fraud being skiltully concealed from 


the exception of certain cheques 
bearing genuine signatures, the amounts 
of which were raised by the clerk, there 
was no negligence on the part of either 
the customer or the bank in failing 
to discover the frauds.—CoOLUMBIA 
GRAPHOPHONE Co. v. UNION BANK OF 
CaNnaDa (1916), 38 O. L. R. 326; 34 
D. 743.—CAN. 


L. R. 
183 


tomer of a bank was estopped from 
denying that certain forged cheques 
wore signed by him or by his authority, 
by reason of his conduct in not having 
notified the bunk when he learned of 
the forgery of previous cheques on 
his account by the same person.— 
CABANA v. BANK OF MONTREAL, [1919] 
3 Ww, W. R. 969.-—-CAN. 


Cases 689a—874. 


cheques which were drawn on pltf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 
into her account with deft. bank a portion 
of what she so received. 8S. had no notice 
of any defect in H.’s title, & she never paid 
into her account with deft. bank any money 
except money which was part of the proceeds 
of H.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft. bank was the property of plté. 
bank :—Held: on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
capable of being traced.—BANQUE BELGE 
Pour J/ BETRANGER v. LLAMBROUCK, [1921] ] 
K. B. 321; 90 L. J. K. B. 822; 37 T. L. R. 
76; 65 Sol. Jo. 74; 26 Com. Cas. 72, C. A. 


Annotation :—-Expld. Jones v. Waring & Gillow, [1925] 
2K. 33. 612. 


640. 
64-4.. 


646. 
649. 


652. 


658. 
662. 


663. 


666. 


667. 


668a. 


Add. Annotation :—Mentd. Joachimson t- 
Swiss Bank Corpn., [1921] 3 IX B. 110. 
Add. Citation :—88 L. J. K. B. 55. 

Add. Amnnolations :—Consd. Auchteroni 7. 
Midland Bank, [1928] 2 Kk. B. 294. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 
K. B. 110; Re Polemis & Furness, Withy, 
f1921]3 K. B. 560; Jones v. Waring & Gillow, 
[1926] A. C. 670. 

Add. Annotation :—As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

Add. Annolations :—Consd. Koechlin 1. 
Kestenbaum, [1927] 1 K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [1927] 
1K. B. 669. 

Add. Annotations :—Refd. Goldman v. Cox 
(1924), 40 T. Iu. R. 714. Mentd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

Add. Annotation :—Refd. Bow’s Kmporium 
v. Brett (1927), 44 T. L. R. 194. 


Add. Annotation :—Gencrailly, Mentd. Under- 
wood v. Bank of Liverpool & Martins, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 773. 


Add. Annotations :—Refd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry., Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 662; McDonald v. 
Nash, [J924] A. C. 625; Samuel v. Dumas, 
[1924] A. C. 4313; Oucllette v. Canadian 
Pacific Ry., [1925] A. C. 569; Gilbert v. 
Gilbert & Bougher (1927), 96 L. J. P. 137; 
Shotts Tron Co. v. Curran, [1929] A. C. 409; 
Tilling-Stevens Motors v. Kent County Council 
& Transport Minister, [1929] 1 Ch. 66. 


In paragraph for ‘protected by Bills of 
Exchange Act, 1882 (c. 61), 8. 19,’ read 
“ protected by Stamp Act, 1858 (c. 59),s. 19.” 
Add. Annotations :—Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Mentd. Underwood v.. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [19241] 1 K. B. 775. 


Add Annotation: --Refd. Lloyds Bank v. 
Caervenge Bank of India (1927), 44 T. L. BR. 
105. 

— ——- -—— ——.|-—M., who was 
secretary & managing director of pltf. co., 


670. 


671. 
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represented that he had bought goods for 
them from W., & the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W., & handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft. 
bank which credited him with the amounts 
& obtained payment from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of about £272 for W., 
paying out of the proceeds of five cheques 
“to order ’’ for £62 10s. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £97 10s., 
which was payable to ‘‘self or order’’ & signed 
by M. & a co-director, was refused by the 
bank, & came back to them after such refusal 
with M.’s name written in after the word 
‘* self,’? but the alteration was not initialed 
by both directors, & the addition was in M.’s 
writing. Pltf. co. repudiated the transactions 
& sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had & received. Deft. bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), 8s. 82, & also as holders for value :— 
Held: (1) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 10s. each; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account ; (3) the bank 
was nezligent in cashing the cheque of May 27, 
1918, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors; (4) the evidence was not 
sufficient to show that M. paid anything out. 
of his private account to W. in respect of 
the fifth cheque for £62 10s.; (5) there must 
be judgment for pltf. co. for £2 10s. on 
four of the cheques ‘ to order ”’ for £62 10s., 
£62 10s. on the fifth cheque for the same 
amount, & £97 10s. on the cheque of May 27, 
1918, making an aggregate amount of £170.— 
SOUCHETTER, Lrp. v. LONDON Country, WEST- 
MINSTER & PARR’S BANK, LTD. (1920). 36 
T. L. R. 195. 


Add. Annotations :—Refd. Importers Co. ». 
Westminster Bank, [1927] 2 K. B. 297. 
Mentd. Dey v. Mayo, [1920] 2 K. B. 346; 
Brown v. Swan (1921), 87 T. L. R. 787: 
Sutters v. Briggs, [1922] 1 A. ©. 13 fe 
Farrow’s Bank, [1923] 1 Ch. 41 ; Underwood 
v. Bank of Liverpool & Martins, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 775. 


Add. Citations :—sub nom. MATHEWS v. 
WILLIAMS, Brown & Co., 10 R. 210. 


672a. —— Collection for another bank.] — Im- 


PORTERS CoO. v. WESTMINSTER BANK, No. 
292b, ante. 


678. Add. Annotation :—Refd. Taxation Comrs. 


v. English, Scottish & Australian Bank, 
[1920] A. C. 683. 


674. Add. Annotations :—As to (2) Consd. Lloyds 


1R4 


Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Refd. London & 
Montrose Shipbuilding & Repairing Uo. v. 
Barclays Bank (1925), 31 Com. Cas. 67. 


676. 


677. 


678. 


679. 


680. 


Add. Annotations :—Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows’ 
Bank, [1923] 1 Ch. 41. Refd. Dey v. Mayo, 
{1920] 2 K. B. 346; Sutters v. Briggs. [1922] 
1 A. C. 1; Underwood v. Bank of Liverpool 
& Martins, Underwood v. Barclays Bank, 
[1924] 1 K. LB. 775; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 

Add. Annotations :—Refd. Dey v. Mayo, 
[1920] 2 K. B. 346; Sutters v. Briggs, [1922] 
1 A.C.1; Re Farrow’s Bank, {1923] 1 Ch. 41; 
Importers Co. v. Westminster Bank, [1927] 
2 K. B. 297. Mentd. British & North 
Kuropean Bank v. Zalzstein, [1927] 2 K. B. 92. 
Add, Annotation :—Mentd. Souchette v. Lon- 
don County Westminster & Parr’s Bank 
(1920), 36 T. L. R. 195. 

Add. Annotation :—Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
{1929] 1 K. LB. 40. 

Add. Annotation :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 Ik. LB. 40. 


680a. ‘*‘ Receives payment ’’—Collecting bank.}— 


681 e 


684. 


685. 


687. 


687a. 


IMPORTERS Co. v. WESTMINSTER BANK, No. 
292b, ante. 


rea this case add ‘“‘ See, also, Nos. 674- 


Add. Annotations :—Apld. Lloyds Bank +7. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 


Add. Annotation :—Apld. Underwood v. Bank 
of Liverpool & Martins, Underwood ov. 
Barclays Bank, [1924] 1 K. B. 776. 


Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1K. B.40. Refd. Underwood v. Bank 
of Juiverpool & Martins, Underwood v. 
Barclays Bank, (1924]1 K. B. 775. 


|—L., who was the chief 
accountant at the Bombay branch of pltf. 
bank, & was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft. bank 
for collection, with instructions written by 
LL. on the bank’s letter paper requesting deft. 
bank to place the proceeds of the cheques 
to the credit of a joint account which L. 
had opened at deft. bank in the name of 
himself & his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by I. promptly 
after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque, & there was a failure on 
the part of deft. bank to make inquiries of 











pltf. bank as to the regularity of the trans- | 


actions :—Held: (1) cach cheque taken by 


Vol. I11.—Bankers. Cases 676-—-691a. 


itself was ‘‘issued,’’ being signed & dealt with 
by persons having ostensible authority to sign 
& issue it, but the accompanying instructions, 
signed by L. alonc, gave notice of irregularity 
which destroyed the ‘“ holding in due 
course’’; (2) deft. bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
defective through notice, so that they were 
not ‘‘ true owners ”’ within the sect. ; (3) deft. 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from which these payments were 
made, & pltfs. were entitled to succeed in 
their claim for conversion ; (4) defts. could not 
set off the amount of the cheques repaid to 
pltfs. against the amount of the converted 
cheques.— LLOYDS BANK v. CHARTERED BANK 
OF INDIA, AUSTRALIA & CHINA, [1929] 1 
K.B. 40; 971. J. K. B. 609 ; 189 L. T. 126 ; 
44 T. L. R. 534: 33 Com. Cas. 306, C. A. 


Annotations :—As to (3) Refd. Fenton Teatile Assocn, rr. 
Thomas (1929), 45 T. L. R. 264. 


690. Add. Annotations :—As to (1) Consd. Lloyds 


691. 


691a. 


Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 Kk. B. 
244, Refd. Taxation Comrs. v. FEinglish, 
Scottish & Australian Bank, [1920] A. C. 683; 
Underwood v. Bank of Liverpool & Martins, 
Underwood 1. Barclays Bank. [1924] 1K. B. 
71753; Australian Bank of Commerce wv. Perel, 
[1926] A. C. 737. Generally, Refd. Goldman 
wv. Cox, (1924), 40 T. L R. 423. Mentd. 
Jones v. Waring & Gillow, [1926] A. C. 
670. 

Add. Annotation :—As to (2) Refd. Underwood 
v. Bank of Liverpool & Martins, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775. 


—-— Cheque payable to & indorsed by 
public official.|—-A banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to & indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in Mngland authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing moncy belong- 
ing to the estates of deceased soldiers. Hach 
of the cheques was drawn payable to “ ‘The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,’ & was indorsed 
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6911. What is_negligence—Defective 
title of customer—Collection for stranger.) 
man unknown to a banker was 
permitted to open an account with 
the bank by paying in a deposit of 
£5 in notes & four crossed cheques for 
collection, such cheques being made 
payable to a number or bearer & 
marked “‘ bank,” or “ not negotiable, ”’ 
or ‘‘ hank not negotiable.” Without 


eel 


making any inquiry as to the man’s 
title to the cheques the bank collected 
them. On the following day the man, 
by an open cheque, drew out almost the 
whole of the amount to the credit of 
his account, & paid in for collection 
four other crossed cheques, including 
one drawn by pltf. payable to a number 
or bearer to which the man who paid 
it in had no title. These four chequer 
were collected by the bank almost 
without inquiry :—Zeld: the cir- 


185 


cumstances in which the account was 
opened was such as to put the bank 
upon inquiry: the duty of inquiry 
extended to the transactions of the 
next day & in the ubsence of reasonable 
inquiry the bank was guilty of negh- 
gence.—LONDON BANK OF AUSTRALIA, 
LTD. v. KENDALL (1920), 28 C. L. R. 
401.—AUS. . 

691 ii. - ———+ ~---—,]-—-MASON 1. 
SAVINGS BANK OF SOUTH AUSTRALIA, 
{1925)S. A. S. K. 198.—AUS, 





Cases 69la—718. 


generally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.’ bank at which he had a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques :—Held: the fact 
that the cheques were drawn payable to & 
indorsed by a pane official should have put 
the cashiers of defts. upon inguiry whether 
their private customer .was entitled to the 
cheques; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence; & 
therefore defts. were not protected by Bills 
of Exchange Act, 1882 (c. 61), 8. 82, from 
liability to pltf.—Ross v. LONDON Counry, 
WESTMINSTER & PaRR’S BANK, [1919] 
1 K. B. 678; 88 L. J. K. B. 927; 120 L. T. 
636; 35 'T. L. R. 315; 63 Sol. Jo. 411. 


Annotations :-—Consd. Lioyds Bank v. Chartered Bank of 


india, Australia & China, [1929] 1 K. B. 40. 


Refd. Under- 


wood v. Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 


691b. 


691c. 


sp. Signing vouchers as to correct- 
ness %f account in pass-hook—Estoppel.} 
—-COLUMBIA GRAPHOPHONE Co. ov. 
UNION BANK OF CANADA (1916), 88 
O.I.. R. 326; 34 D. L. BR. 743.—CAN. 








Cheque payable to company.|— 
UNDERWOOD (A. L.), Lrp. v. BANK oF LIVER- 
POOL, SAME v. BARCLAYS BANE, No. 387a, 
ante 











-]—In 1922 pltfs. were build- 
ing ships for a firm, lL. M. & P., & in con- 
nection with that business lL. M. & P. sent 
pitis. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.’ office & B., 
a director, signed a receipt form on the back 
of the cheque as follows: ‘‘L. & M. Ship- 
building Co. T. B. director.’? Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then indorsed by B. ‘‘ for & on behalf of B. 
& Oo. T. B. director,” & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
& B. & Co. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. & B., & upon that summons 
an order was made for £450 against J. & 











in exchange for cancelled cheques, were 


held to be fata 
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£10,450 against B. The money was not 
paid, & plitfs. brought an action against defts. 
for conversion of the £8,000 cheque :—Held : 
there was clear evidence of negligence on the 
part of defts., & Bills of Exchange Act, 1882 
(c. 61), 8. 81, gave no defence to the claim.— 
LONDON & MonrroseE SHIPBUILDING & 
REPAIRING Co., Lrp. v. BARCLAYS BANK 
(1926), 31 Com. Cas. 182, C. A. 


692a. ——-.]|—TAXATION ComRs. v. ENGLISH, SCOT- 


692b. 


693. 


694. 


696. 


697. 


708. 


704. 


710. 


718. 


atal to his contention that. 
certain cheques had not been credited 
to him.—UNION BANK OF CANADA v. 
ban (1920) 3 W. W. R 


186 


TISH & AUSTRALIAN BANE, No. 292a, ante. 


Question of fact.)— The question 
whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer :— 
Held: that fact ought to have put the bank 
upon inquiry, & the bank was not protected 
by the sect.—HAMPSTEAD GUARDIANS Uv. 
BARCLAYS BANK, Lp. (1923), 39 T. L. R. 
229; 67 Sol. Jo. 440. 


Add. Annotation :—Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 


For “ forgot’? in the seventh line of the 
paragraph read ‘“‘ forged.”’ 


Add. Annotations :—Refd. Importers Co. v. 
Westminster Bank, [1927] 2 K.B.297. Mentd. 
Dey v. Mayo, [1920] 2 K. B. 346; Brown ». 
Swan (1921), 37 T. L. R. 787; Sutters v. 
Briggs, [1922] 1 A.C. 1; Re Farrow’s Bank, 
[1923]1 Ch. 41; Underwood v. Bank of Liver- 
pool & Martins, Underwood v. Barclays 
Bank, [1924]1 K. B. 775. 


Add. Annotations :—Mentd. Liggett (Liver- 
ool) v. Barclays Bank (1927), 137 L. T. 443; 
loyds Bank v. Chartered Bank of India, 

Australia & China, [1929] 1 K. B. 40. 


Add. Annotation :—Mentd. Sun Bldg. Soc. 
Oceans Suburban Bldg. Soc., [1921] 2 
Ch. 83. 


Add. Annotations :—Refd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry. Light, Heat & Power Co. v. 
Vandry, [1920] A. C. 662; McDonald v. 
Nash, [1924] A. 0. 625; Samuel v. Dumas, 
[1924] A. ©. 481; Ouellette v. Canadian 
Pacific Ry., [1925] A. C. 569; Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137; Shotts 
Iron Co. v. Curran, [1929} A. C. 409; Tilling- 
Stevens Motors v. Kent County Council & 
Transport Minister, [1929] 1 Ch. 66. 


Add. Annotation :—As to (2) Refd. British & 
pe PR aes Bank v. Zalzstein, [1927] 
2K. B. 92. 


Add. Annotation :—Mentd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 





PART II. SECT. 13, SUB-SECT. 1. st. -)—Monthly vouchers sw. ———— ——.}+—CAMPBELL v. IM- 
699 iii. ——,}— BHARAT Na- Ph Srongat signed by a bank’s customer PERIAL BANK, (1924] 4 D. L. R. 289; 
TIONAL BANK v. BANARJE Das (1923), 98 to the correctness of his account 65 0. L. R. 318.—CAN. 
I. L. R. 5 Lah. 129.—IND. as it stood from time to time & given 713 _—— .}—The de- 








livery of a pass-book cannot constitute 
a io is causd 80 as to give the 
donee title to the money represented 


by it.—Cusack v. Day, [1925] 3 
. 1I3.— D L. R. 1028; (1925) 2 Ww W. R. 
7115.—CAN. 


717. Add. Annotation :—Mentd. Souchette v. Lon- 
don County Westminster & Parr’s Bank 
(1920), 36 T. L. R. 195. 

728. Add. Annotation :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 


784. Add. Annotations :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. $28. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452; Steam Saw 
Mills Co. v. Baring, Archangel Saw Mills Co. 
v. Baring, [1922] 1 Ch. 244; Jones v. Waring 

_ & Gillow, [1926] A. C. 670. 

748. Add. Annotation :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

762. Add. Annotations :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. ©. 711. 
Mentd. Wilson v. United Counties Bank, 
[1920] A. C. 102. 

758. Add, Annotations :—Consd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 
Mentd. Re Dresdner Bank (London Agency) 
(1920), 64 Sol. Jo. 426. 

758. Add. Annotations :—Mentd. Aksionairnoye 
Obschestvo A. M. Juuther v. Sagor, [1921] 3 
K. B. 5382; The Tervaete, [1922] P. 259; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385. 

756a. Credit conditional on tender of approved in- 
Surance policy—-What is approved insurance 
policy.|—-Bankers issued a Jetter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By the terms of the letter 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
moncy, which included freight & insurance 
to R., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft :—Held: the certificate was not an 
“‘approved insurance policy’’ within the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made.—Scorr 
(DONALD H.) & Co., Lro. v. BARCLAYS BANK, 
Lrp., [1923] 2 K. B.1; 92 L. J. K. B. 772; 
129L T. 108; 39T. L. R. 198; 67 Sol. Jo. 
456 ; 28 Com. Cas. 258, C. A. 

Annotations :—Refd. Harper v. Mackechnoie, [1925] 2 K. BR. 


423; Koekas v, Standard Marine Insce. (1926), 42 T L. R. 
692; Sassoon v. International Banking Corpn., cree 


A.C. 711; De Monchy v. Phoenix Insce. Co. of Hartforc 
(1928), 138 L. T. 703. Mentd. Malmberg v. Evans (1924), 
41 T. L. R. 38; Tredegar v. Harwood, [1928] Ch. 59. 


756b. Irrevocable letter of credit—Payment for 
goods—Refusal of bank to pay invoices— 
Liability of bank to seller.|—Pltfis. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 


PART I. SECT. 16, 


ai. ——.]—A document in the form 
of a letter written by a bank was as 
follows :—* We beg to inform you that 
we are in receipt of advice by wire 
from our London office that a con- 
firmed irrevocable credit has been Dec. 
opened under which we are authorised 
to negotiate your bills, as offered on 
G. & Co., of London, to the extent of 


proper 


1920.”’ 


£16,875 on the following conditions: 
bills to be drawn payable three months 
after sight & to be accompanied by 
shipping documents 
senting shipment of two thousand 
bales of jute of a particular mark from 
Calcutta to Antwerp, 
Among the conditions, 
the two following were the most 
important :—(a) ‘“* Please note that 
this advice does not release you from 


Vol. I1].—Bankers. Cases 717—766c. 


subject to a stipulation that should the cost 
of Jabour or wages increase, there should be 
& porreepon ne increase in the purchase 
price. The buyers were also to open a “‘ con- 
firmed irrevocable credit’’ in favour of 
pltfs. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to be 
received before Apr. 14, 1921, ‘‘ this to be 
considered a con ed irrevocable credit.”’ 
Pitfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages & material, & 
instructed defts. only to pay so much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment & 
pltfs. then cancelled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers :—Held: the credit being irre- 
vocable, the refusal of defte. to take & pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, & pltfs. were 
entitled to damages so reckoned. ‘The basis 
of this form of banking facility is that the 
bayer is taken, as between himself & the 
banker, to accept the seller’a invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer.— URQUHART LINDSAY 
& Co. v. EASTERN BANK, Lrp., [1922] 1 
K. B. 318; 91 L. J. K. B. 274; 126 L. T. 
534 ; 27 Com. Cas. 124. 

Annolation :—Refd. Prosperity v. Lioyds Bank (1923), 39 

T. L. R. 372. 


756c. Revocable letter of credit—-Duty of bank to 
give notice of withdrawal.|——A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
‘‘is merely an advice of the opening of the 
above-mentioned credit, & is not a con- 
firmation of the same.” On July 20, 1920, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of lading & a draft 
on defts. On Aug. 4, 1920, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1920, pitfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods tu the 
buyers, but defts. refused payment of a draft 
for the price. Pitfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging (inter alia) that: it was the 


the liability attaching to the drawer 
of a bill of exchange "; (tb) ‘f Under 
present conditions we can give no 
undertaking to negotiate bills drawn 
under this credit ’” :—Held; the docu- 
ment was not an ordinary banker’s 
letter of credit.--CUANDANMULL BEN- 
GANEY v. NATIONAL BANK oF INDIA, 
Lrp. (1923), I. L. R. 61 Cale. 43.— 
IND. 


repre- 


during Nov., 
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760. 


duty of defts. to give to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
defts. alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection :—Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation.—-CAPE ASBESTOS 
Co., Lrp. v. Luorvps Bank, Lrp., [1921] 
W. N. 274. 

Add. Annotations :-—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Mentd. Janvier v. Sweency (1919), 35 T. L. R. 
226; Pratt v. British Medical Assocn., [1919] 
1 K. B. 244; Rand v. Craig, [1919] 1 Ch. 1; 
Percy v. Glasgow Corpn., [1922] 2 A. C. 299; 
Underwood v. Bank of Liverpool & Martins, 


767. 


779. 
785. 


798. 


805. 


806. 


809. 


ENGLISH AND EmprIre Digest SupPPLEMENT. 


Underwood v. Barclays Bank, [1924] 1 K. B. 
776; Kreditbank Cassel G.m.B.H. v. Schenkers, 
[1927] 1 Kk. B. 826; Britt v. Galmoye & 
Nevill (1928), 44 T. L. R. 284 ; Lioyds Bank 
v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. 

Add. Annotation :—Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce. Assocn. v. Ogston, Ogston v. 
Provident Mutual Life Assce. Assocn. (1921), 
8 Tax. Cas. 57. 

Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 


Add. Annotation :—Mentd. Omnium Insce. 
Corpn. v. United London & Scottish Insce. 
(1920), 36 T. L. R. 386. 


Add. Annotations :—Refd. Ilumphrey v. Wil- 
son (1929), 141 L. T. 469. Mentd. Maskell v. 
Fill, [1921] 3 K. B. 157. 


Add. Annotations :—As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 I. J. K. B. 609. As 
to (2) Refd. Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 


Add. Annolation :—Mentd. Prospcrity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 


Add. Citations :—88 L. J. K. B. 85; 
L. T. 727. 


Add. Annotation :—Mentd. Dennerley vv. 
Prestwich UT. D. C. (1929), 141 L. T. 602. 
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PART II. SECT. 19. 

sz. Unauthorised application of pro- 
cecds—In payment of borrower's debts to 
other customers—Right to damages. )}— 
After crediting pltf. with the proceeds 
of a note which it discounted for 
him, deft. bank, without authority 
from him, applied nearly all of such 
proceeds to pay off debts which he 
owed to other customers of the same 
bank, & pnid itself the amount of 
the note out of the proceeds of pro- 
missory notes which it held as col- 
lateral securities for advanecs made by 
it to him:—Held> pltt. was entitled 
to nominal damnges & costs for tho 
breach of the contract to lend him the 
money, & to judgment for the amount 
of the proceeds of Ins note which the 
bank had_so applied, together with 
intorost.—MARSH v ROYAL BANK OF 
CANADA, [1922] 1 W. W. R. 4863 63 
a lL. I. 659: 15 Sask. L. R. 201.— 


PART II. SECT. 20, SUB-SECT. 1. 
803i. Joint loan—Several liability. }- 
Three shareholders in a shipbuilding 
co., Which was heavily indebted to a 
bank, agreed to purchase certain shares 
which belonged to the co. & were held 
by the bank as security. The price 
of the shares was £69,750, & the bank 
agreed to advance £39,750 ‘* on joint 
loan ’’ to the three purchasers, the 
balance being provided by them in 
equal portions. The shares’ were 
thereafter held by the bank in security 
of the sum advanced. ‘The purchasers 
paid for the shares by granting thicir 
individual cheques to the sellers for 
£10,000 each, & by drawing joint 
cheques, signed by them all, on the 
bank for the £39 750 advanced. The 
bank paid this amount to the sollers, 
& opened a joint overdraft account in 
name of the three purchasers. The 
urchasers were not custorners of the 
ank. The value of the shares having 
fallen, the bank intimated to one of 
the three purchasers that they held him 
liable for the whole amount of the loan. 
He thereupon brought an action con- 
cluding for declarator that he was 
liable only for one-third of tho amount 


of the loan, & that,on payment thereof, 
he was entitled to receive a transfer 
of the shares held in sccurity by the 
bank :—Held : (1) the purchasers were 
not jointly & severally liable, as 
drawers of the joint choqucs, to the 
bank as a holder in due course, in 
respect that the cheques had bcen paid 
by the bank as drawee & were thus no 
longer subsisting documents of debt ; 
(2) the loan was constituted by tho 
agreement to advance it, which 
imposed only a joint liability, & not 
by the choques; (3) the transfer of the 
shares to the bank in socuritv of the 
Joan, being merely a part of the con- 
tract. to advance to the borrowers 
jointly, the pursuecr was entitled, on 
payment of his pro rata liability, to 
receive a transfer of his proportion of 
the shares.—CoaTs v. UNION BANK OF 
econ LYIb., {1928] 8. C. 711.— 
809 i. Discharge of overdraft—Tender 
of cheque—IVhat amounts to acceptance. } 
—Held: the action of the bank iu 
retaining & clearing the cheque was 
not conclusive on the question of 
acceptance, & as the bank had not 
accepted the proceeds of the cheque 
in full settlement, judgment had been 
rightly entered for the bank.— BURT 
vo. NATIONAL BANK OF SOUTH AFRICA, 
LTv., [1921] App. D. 59.~—S. AF. 


PART II. SECT. 20, SUB-SECT. 2. 


yi. .] — Where 
there is an agreement between a bank 
& its customer, that he shall pay 
interost at the rate of 8 per cont. upon 
®& promissory note, the agrecment is 
not entirely void, & the customer 
remains liable to pay interest at the 
rate of & per cent.—STANDARD BANK 
OF CANADA v. ALBERTA ENGINERRING 
Co... Lrp. (1917), 1 W. W. R. 1177; 
33D. L. R. 642; 11 Alta. L. R. 96.— 
CAN. 

y ii. .}—-The stipula- 
tion by a bank for an illegal rate of 
interest merely avoids tho rate & not 
the entire contract for terest.-~ 
UNION BANK v. FARMER, [1917] 1 
W. W. R. 1861.—CAN. 


y fii. —— ———, }+—Pltf. was 
TRR 




















indebted to deft. bank for which debt 
they took his note charged with 
interest at 9 percent. Order made for 
reduction of interest to 5 per cent.— 
DEGROW v. UNION BANK OF CANADA 
(1922), 63 D. L. R. 688.—CAN. 


y iv. ——.J—Whereo ’a 
bank contracts for 8 por cont. interest 
it can only collect tho legal rate of 
4 per cent.—BANK OF MONTREAL Uv. 
HOEOUGEE: [1923) 3 W. W. R. 645.— 








é -~.}—A provision 
in aw guarantee given a bank that any 
account settled or stated by or between 
the bank & its customer may be adduced 
by the bank as conclusive evidence 
against the guarantor, cannot be held 
binding on tho guarantor, when there 
is included in the amount so stuted 
interest charges at a rate in cxcess_of 
the maximum legal rate allowed under 
Bank Act.—Royau Bank or CANADA 
vw McBrRweE, [1927] 1 D. L. R. 909; 
[1927] 1 W. W. RR. 2453 21 Sask. L. hi. 
417.—CAN. 

y vi. .—Where 
interest on a loan has been charged up 
to a@ borrower’s current account at a 
rate in excess of 7 per cent. & such 
charges have been included in tho 
statements furnished him from month 
to month, &, without making any 
objection thereto, he has signed & 
returned such statements as satis- 
factory, he cannot complain, in an 
action to recover the loan & intercst, 
that the charges for intcrest at that 
rate were illegal.—RovaL BANK OF 
CANADA v. DOTEN (Alta.), [1927] 3 
p. 1, It. 305: [1927] 2 W. W. R. 670.— 
CAN. 


y vii. Whether charged.}— 
Upon the return of a dishonoured 
bill, the drawer would again draw for 
the same amount, & pitf. bank would 
discount the bi)) as before, & if the 
second bill came back dishonoured 
it would again be charged in full to the 
dravwer's account :—Held: there was 
no breach of Bauk Act, s. 91.— 
IMPERIAL BANK OF CANADA ¥. ALLEY, 
[1926] 3 D. I. It. RS : 59 0. L. R. 1-— 
Cc 














820. Add. Annoialion :—Mentd. Ite Morris, May- 
hew v. Halton, {1921] 1 Ch. 172. 


Citations :—For ‘61 L. J. Ch. 7382” read 


844. 
* 61 L. J. Ch. 723.” 


Add. Annotations:—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 K. B. 


244, 
846a. 








T. L. R. 476. 


859. Add. Annotation :—Mentd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


sa. liaising rate of intercst—Whether 
customer bound.J—The mere sending 
of a noticc that the interest charged 
on overdrafts against security held by 
the bank has been raised, is not of 
itself sufficient to render uw customer 
Hable to pay the cnhanced rate, but 
where, after receiving such a notice, 
the customer borrows more money 
from the bank, the bank is justified 
in charging hum interest at the enhanced 
rate.—-GADDAR MAL v. TATA INDUS- 
MRIAL BANK, LTp., BOMBAY (1927), 
J. L. 1. 49 All. 674.—IND. 


PART II. SECT. 21, SUB-SECT. 1. 


di. Liability contracted after 
execution of mortyage.J—A mtge. to a 
bank cannot be a valid security for a 
Hability contracted subsequontly to 
its execution.—Ie WDMONTON BREW- 
nq & MALTING Co., LTD. (No. 2), 
f1918]) 3 W. W. BR. 988; 438 D. IL. fh. 
748.—CAN. 


n. Add “‘ affd., 58S. C. R. 448.” 


PART H. SECT. 21, SUB-SECT. 2. 

Ede ee ee BANK v. PUIL- 
nips, [1917] 2 W. W. RK. 365; 10 Sask. 
L. lt. 190; 36 D. L. R. 440.—CAN. 


PART II, SECT. 21, SUB-SECT. 3. 


837i. Promissory note—Bank parting 
with possession—Right to recover.)-— 
Where a promissory note wliuch had 
becn pledged by the holder thereot 
to his bank as collatcral security was 
lost by the bank :—Held: the bank 
was liable to him for the value theroof, 
which was prima facic its face valuc.— 
JiovaAL BANK OF CANADA ¥v. TALBOT, 











11928] 3 D. L. RR. 157; [1925] 2 
W. W. R. 190; 34 Alta. L. R. 395.— 
CAN. 

ri. Money advanced partly 


on security of land.j}—A bank may 
recover upon a promissory note not- 
withstanding that the moncyys were 
advanced upon the security in part of 
lands.—RoYAL BANK OF CANADA 0b. 
GoLp, [1918] 2 W. W. R. 745; 214 
B.C. R. 145; 41D. L R. 276.-—-CAN. 
ai. —— New note given by 
maker— Rights of bank.J—Held: the 
bank was entitled to recover on the 
note.—-BAaANK OF MONTREAL v. WEIS- 
perp, [1917] 2 W. W. R. 615; 24 
B.C. R. 73; 34 D. L. R. 26.—CAN. 

a ji. Conversion of specific 
security into general security. |—Held : 
us the bank knew that dobtor had no 
right to hy pothecate generally the notes 
they could not recover, not being 
holders in due course.—-BANK OF 
MONTREAL v. NORMANDIN, [1925] 3 
D. L. R. 975; (1925) S. C. R. 687.— 
CAN. 

fi. Obiaincd to cover overdrafi— 
Alleged fraud of manager.)-—Pitf. al- 
leged that a bank wauager obtained 
a note from him without disclosing 
that the note was for payment of an 
overdraft then ductothe bank. Appli- 
cation for judgment disnussed for want 
of any evidence of fraud un the bank 
manager’s part.—BRASSETU v. ROYAL 














Bank entitled to hold securities not 
merely for specific advance but for balance of 
whole account between broker & bank.|]— 
TINDALL v. BARNETTS & HOARE (1887), 3 


Vol. I.— Bankers. 


865. 


BANK OF CANADA (1921), 67 D. L. R. 
740.—CAN. 


f ii. Renewal—Effect of.]—The 
renewal by defts. of a promissory note 
given to pitf. bank as security for a 
loan :—Zeld: not to estop them from 
retting up the defence that the bank 
had received & misapplicd the proceeds 
of goods covered by a licn note which 
they had assigned to the bank as 
collateral security, such proceeds hav- 
ing been paid into the bank by the 
maker of the lien note.—CANADIAN 
BANK OF COMMERCE v. REID, [1925} 3 
D. LL. R. 509; [1925] 1 W. W. I. 1080 ; 
21 Alta. L. R. 337.—CAN. 


PART II. SECT. 21, SUB-SECT. 4. 


m i. Slock registered in name of 
bank's nominee—Identily of shares not 
prescrved—lights of owner.J—A cub- 
tomer, who had a secured loan account 
with a bunk which was operated upon 
in accordance with the above practice, 
uverred that the bank had sold her 
sharcs without her authority, in breach 
of their obligation to retain the specific 
shares unless realised for reduction of 
the loan & to retransfer the identical 
shares on repayment of the loan :— 
WIcld : defenders had acted according 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers whom pursuer had on- 
ployed as her agents in the transactions, 
& she was barred from insisting in the 
action.—CRERARK v. BANK OF ScOoT- 
LAND, [1922] 8. C. (H. L.) 137; 59 
Sc. L. RR. 312.—SCOT. 

pi. Shares of _company—Sale_ by 
bank Ucfore defuull—Aleasure of dam- 
ages. }—Gi&ORGESON v. DOMINION BANK, 
[1924) 3 D. L. R. 607; 2 W. W. R 
931.—CAN. 


861i. Bearer sccuritics—Presumed tuo 
belong to depositing customer.J— BANK 
OF MONTREAL v. ISBELL, [1925] 2 
ane I. 30; revsg. 26 O. W. N. 263.— 


sb. Advance to son—Representation 
by father that son entitled to shares. )}— 

pon the representation of a father 
that his son was entitled to an intcrest 
in certain shares in @ co. eee in 
the name of unother son, a bank lent 
money to the son :—Held: the bank 
was entitled to a declaration of its 
debtor’s right to certain of such shares 
over which the father had control.— 
RoyvaAL Bank v. Porn, [1917] 2 
W. W. Ti. 1; 11 Alta. L. R. 68.—CAN. 


PART II. SECT. 21, SUB-SECT. 6. 


h (p. 277) i. —— Indorsed by shipper 
to bank—Bank to apply nart of proceeds 
to payment of promissory note.)—Held : 
no violation of Bank Act, s. 90.— 
RovaL BANK oF CANADA v. WYER, 
{1926 4 D. L. R. 262; [1926} 2 
cA W. h. 780; 36 Man. L. h. 14.—. 

h (p. 277) ii, —-— Bank talcing 
barlee’s receipt from parties for whom 
goods shipped—Duty of bank not to 
impair security. ALTERS (JOSEP) 


189 











862. Add. Annotations :—Mentd. 
Michelham (1919), 351. L. R. 617; G. N. Ry. 
» L. KE. P. Transport & Depository, [1922] 
2K. B. 742. 

Add. Annotations :—Apld. Re Allester, [1922 
2 Ch. 211. 
Hind (1927), 43 T. L. R. 652; Republica de 
Guatemala v. Nunez, {1927} 1 K. B. 669. 


Mentd. Pennington v. Reliance Motor Works, 
[1923] 1 K. B. 127. 


865a. Bills of lading pledged—Authorised sale by 
pledgor— Title of bank to proceeds.|—A 
limited co. pledged bills of lading with a bank 
to secure an overdraft. 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 


Cases 820—865a. 


Brandon  v. 


Refd. Albemarle Supply Co. v. 


When it was time 


Sons, Ltp. v. BANK OF Nova SCOTIA 





[1926] 1 D. L. R. 581; 58 N.S. 
389.—CAN, 
q(p. 280) i. Chatte! mortyage to 


secure past debt—Subsequent mortgage 
of land—Right to enforce chattel mort- 
gage.J—Held: (1) the mtge. was not 
contrary to Bank Act; (2) the fact 
that a mtge. on land was afterwards 
given to the bank did not prevent it 
from realising first on the chattel 
mtge.—PIPER v. CANADIAN BaNK OF 
ee aa [1922] 1 W. W. R. 121.— 


q (p. 280) ii. -J—-A. Ob- 
tained advances & delivered to the 
bank storage tickets for wheat in 
elovators :—Held : the security of the 
warchouse receipts would not cover 
past advances.—YOouNG v. DENCHER, 
BANK OF TORONTO v. ADAMES, [1923] 
1D. L. R. 432; 18 Alta. L. KR. 496; 
[1923] 1 W. W. R. 136.—CAN. 


a (p. 280) iii. Chattel morlyage 
as security for loan—Whether crops of 
following year chargeable.|}—Secunty 
on grain given to a bank In Oct. 1921, 
in respect of advances made in the 
spring of 1920, held invalid in respect 
of the 1921 crop.—NorTrH AMERICAN 
LUMBER Co., LTD. v. BANK OF MON- 
TREAL, [1922] 1 W. W. R. 1265: 65 
aaa It. 348; 15 Sask. L. Rh. 375.— 














q (p. 280) iv. Lease of chattels 
to secure advances.|——Held : the lease 
was invahd, the bunk not having tho 
power under Kank Act to take a loase 
of chuttels as security.—BaNK oF 
MONTREAL v. HURSTON (1922), 69 
D.L. R. 208; 51 O. L. R. 584.—CAN., 


q (p. 280) v. Lien agreements on 
goods—Valid.J—Ite CANADIAN HART 
Propucts, LTD. (TRUSTER) v. ROYAL 
BANK, [1024] 4 D. L. R. 225: 54 
O.L. R. 293; 4C. B. R. 211.—CAN. 


qa (p. 280) vi. Warehouse receipt 
for goods on leased premises—Valul.}— 
Rte J. STANLEY WerEDLOCK, Lrp. 
(. EK. I.) [1926] 2 D. L. Re. 263; 
7 C. LB. hr. 147.—CAN. 


e (p. 281) i. S. P. Banqug Cana- 
DIENNE NATIONALE v. SAWCUUK, 
f1926) 3 D. L. KR. 964; [1926] 2 
W. W. RR. 771; 36 Man. L. RR. 1.— 
CAN. 


sc. Security on crop tu be grown— 
rwrity over claim by vendor under 
crop-payment ayrecment.}—GOEBEL v. 
CANADIAN BANK OF COMMERCE, [1921] 
rae W.R. 81; 14 Sask. L. R. 451.— 


sd. Security invalid under Bank 
Acts—Sale of goods to third party— 
Bank not entitled to follow gvods or 
procceds.}--HAWKER v. ROYAL BANK 
or i ea (1921), 69 D. li Re 674.— 
AN. 


so. Lutte of bunk us againsl nuunicipal 
lien for tares. |\—te KLECTRIOAL VITTINGS 
& FounprY (o., LTD. (Ont.), [1926] 
D. L. R. 752; 58 0. L. R. 364.—CAN, 








Cases 865a—-9382a. 


tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised :— 
Held: the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation.—RHe ALLESTER 
(D.), Lrp., [1922] 2 Ch. 211; 91 L J. Ch. 
797; 127 L T. 484; 38 T. L. R. 611; 66 
Sol. Jo. 486; [1922] B. & C. R. 190. 


Add. Annotation :—Generally, Refd. Lawrence 
v. Hayes, [1927] 2 K. B.111. 


Add. Annotations :—Mentd. Dey v. Mayo, 
[1920] 2 K. B. 346; Sutters v. Briggs, [1922] 
1 A.C. 1; Re Farrow’s Bank, [1923] 1 Ch. 41; 
British & North Kuropean Bank v. Zalzstein, 
[1927] 2 K. B. 92; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 

Add. Annotation :—Mentd. Ord v. Ord, [1923] 
2K. B. 482. 


921. Add. Annotation :—Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 


——— ——-.|—-Defts. acted as bankers 
for a firm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments to the 
creditors should be made upon the basis of a 
wkpcy. distribution of the property & that 
secured creditors should have the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,984 to the credit of 
their current account in deft. bank, & the 
bank held certain shares as security for an 
advance to the firm. These shares were 
subsequently sold by the bank & realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 


883. 


908. 


916. 


921a. 
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£19,041. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 & £812, the bank 
claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 
those sums :—Held: the bank’s claim was 
right on both points.—-BAKER v. LLOoYDs 
BANK, [1920] 2 K. B. 322; 89 L. J. K. B. 
012; 123 L. T. 330; [1920] B. & C. R. 128. 

921b. ——- ~——— Balance of proceeds of sale of 
shares—Held as security for advances.|— 
BAKER v. LLOYDS BANK, No. 921a, ante. 

923. Add. Annotations :—Consd. Baker v. Lloyds 
Bank, '1920] 2 K. B. 322; Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 


925. Add. Annotation :—Refd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 


926. Add. Annotation :—Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

930a. Liability for negligent payment of 
cheque—No right to set off sums recovered 
from customer by party defrauded. |—-LLoyps 
BANK v. CHARTERED BANK oF INDIA, AUS- 
TRALIA & CHINA, No. 687a, ante. 

9382. Add. Annotations :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. Mentd. 
Barker v. Stickney, [1918] 2 K. B. 356. 

932a. Joint & several guarantee—Termina- 
tion.|—By an agreement the six signatories 
thereto jointly & scverally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of all liabilities, including 
interest, which a customer had or should 
incur to the bank: it was provided that the 
agreement should be a continuing guarantee 
‘until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.’’ In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (R. S. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 








PART I}. SECT. 21, SUB-SECT. 7. 


af. Assignment of morlgage—Or of 
agr for sale of —As addr- 
tional security—Valid.}—-Re WIARTON 
LOMBERCO., Ex p. BANK OF COMMERCE, 
Can 2 D. L. R. 160; 4 C. B. R. 477 .— 


se. Assignment of debis present & 
future & all contracts & securities— 
Valid.J—Re Wiarton LUMBER Co., 
Kx p. BANK OF COMMERCE, [1924] 
2D. L. lh. 160; 4C. B. R. 477.—CAN. 


di. ——— Subscquent assignment to 
creditor—Didy of bank to account— 
Interest.}—Book debts were assigned 
as security to deft. bank. Subse- 
quently they wero assigned to pitf. 
subject to the assignment to the bank. 
The bank realised under its assign- 
ment :—Held: pitf. was entitled to an 
accounting from the bank in detail, & 
the bank could not, as against pitt., 
charge a higher rate of interest than 
permitted under Bank Act.—ROBERT- 
80N (JoHNn) & Son, LYD. v. CANADIAN 
BANK OF COMMERCH, [1920] 2 W. W. R. 
1003.—CAN. 

sh. Assignment of money due under 
agreement for sale of land— Valid. }—He 
SHaw, [1925] 3 D. L. H. 1205; 5 
C. B. R. 825,—CAN. 

sj. Common = law 
money—Subsequent 8&8 Vv 


assignment of 
ander 


Bank Act—Property passed by assign- 
ment—PValidity of security immaterial.) 
—IMPERIAL BANK tv. WESTERN SUPPLY 
& EQUIPMENT Co. (1918), 39 D. L. R. 
803.—CAN. 


PART II. SECT. 21, SUB-SECT. 8. 

sk. Prohibited security—Money lent 
thereunder recoverable.}—A bank may 
recover money lent upon a prohibited 
security although it cannot enforce the 
security.—UNION BANK ©. FARMER, 
[1917] 1 W. W. R. 1361.—OAN. 


PART II. SECT. 22, SUB-SECT. 1.—A. 

n i, -+-A bank has not a 
lien in respect of a deposit or balance 
to the credit of a customer, as there is 
no specific propery on which a Hen 
can operate.—He MORRIS, CONEYS tv. 
Morais, [1922] 11. R. 81.—IR. 

al. Lien on goods not in existence— 
Bank Act, s, 88,.}—The owner of a 
timber licence, who proposes to gu 
into the forest to cut down the trees 
& transform thom into what is com- 
mercially known as pulpweed & who 
may require financia) assistance from 
a bank before the pulpwood is pro- 
duced in its commercial form, can give 
the -bank which assists him a valid 
lien on the finished product, although 
not in existence as such at the time 








of the loan.— LANDRY PULPWoOOD Co., 
Lm. +. La Banquk CANADIENNE 


100 


NATIONALE, [1928] 1 D. L. RHR. 493; 
[1927] S. C. KR. 605.—CAN. 


PART Il. SECT. 22, SUB-SECT. 1.—F. 


sm. FPledged to third party—Duty 
of bank to disclose lien.J—Held: such 
a duty existed.—LaZARD BROTHEKS 
& Co. v. UNION BANK OF CANADA 
(1920), 47 O. L. R. 608: 18 O. W.N. 
290; 51D. L. R. 636.—CAN. 


PART II, SECT. 22, SUB-SECT. 2. 


m i. J}~—Held: money to 
the credit of the customer not shown 
to be trust funds, might be retained 
& set off by the bank as against the 
indebtedness of the customer on the 
note.— Roy wv. CANADIAN BANK oF 
COMMERCE (1918), 24 B. C. R. 397; 
38 D. L. R. 742.—CAN. 


sp. Bank cashing cheque—Holder in- 
debited to bank.}--A bank, to which a 
cheque has been delivered to be 
cashed, has no right to set off agaiust 
the proceeds of the cheque a debt owing 
to it by the holder.—ROYXEL v. Roya 
BANK OF CANADA, [1918] 2 W. W. R. 
791; 11 Sask. L. R. 218.—CAN. 

at. Debt not recoverable — Statute- 
barred.}—A bank’s mght of set-off can- 
not be exercised where a debt is 
statute-barred & not recoverable.— 
Re Morris, CONEYS v. Morris, [1922] 
1 I. R. 136.— IR. 








985. Add. Annotation : — Consd. 


935i. Whether surety released—In- 


died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee :—Held: (1) 
the guarantee remained in force against all 
the guarantors until each & all of them or 
their respective exors. or administrators 
gave notice to determine it; (2) the increase 
in the rate of intcrest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced & for such interest 
as the debtor was legally to pay.— EGBERT v. 
NATIONAL CROWN BANK, [1918] A. C. 903 ; 
87 L. J. P. O. 186; 119 L. T. 659; 35 
T. L. R. 1, P.O. 


Annotation ‘—As to (2) Refd. Re Darwen & Pearce, Associated 
Paper Mills v. Barnes (1926), 95 L. J. Ch. 487. 


961. Add. Annotations :—Refd. Re Wait, [1927] 1 


Ch. 606. __Mentd. Ratner v. Tondon Joint 
City & Midland Bank (1922), 38 T. L. R. 253. 


974. Add. Annotation :—Consd. British & North 


eapean Bank v. Zalzstein, [1927] 2 K. B. 


978. Add. Annotations :—Mentd. Bradford Old 


Bank v. Sutcliffe (1918), 88 L. J. K. B. 85; 
Re Hodgson’s Trusts, Public Trustee v. 
Milne, [1919] 2 Ch. 189; Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652. 


, Tournier +t. 
National Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 


986. Add. Annotalion :—Refd. Tournier v. National 


Provincial & Union Bank of England, [1924] 
1K. B. 461. 


986a. ———- ——— Without consent of customer.]— 


It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 


PART II. SECT. 23. 


sureties from objecting 
charges, nor to charges, which though 
not illeral, were improper to the kKnow- 


Vol. If].—Bankers. Cases 982a—990a. 


either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker’s own interests 
requires it. 

Pitf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of p]tf., who instead of paying 
it in to his own account indorsed it to » third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
sarees ba inquired of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons : 
—Held: that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf.’s account & 
in their character as bankers.—TOURNIER v. 
NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, [1924] 1 K. B. 461; 93 L. J. K. B. 
449; 1380 L. T. 682; 40 T. L. R. 214; 868 
Sol. Jo. 441 ; 29 Com. Cas. 129, C. A. 


Anion :-—Refd. Waterhouse v. Barker, [1924] 2 K. B. 
Use 


987. Add. 


Annotation : — Refd. ‘Tournier 7. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 


990a. Disclosing any other information relating to 


customer.|—TounNIEKR v. NATIONAL PrRo- 
VINCIAL & UNION BANK OF ENGLAND, No. 
986a, ante. 


to illegal entitled to a prior charge on the 
balances held by the bank as a whole 


at the date of suspension of payment ; 


crease in rate of interest.}—Held: an 
increase in the rate of intorest charged 
by the bank to an amount in excess of 
that authorised by Canadian Bank 
Act, without intimation to the gua- 
rantors, did not discharge thom from 
their Habitlity.—EGsrrTr v. NATIONAL 
CROWN BANK, [1918] A. C. 903; 87 
L. J. P. C. 186; 119 L. T. 659.—CAN. 


935 ii. S. P. MERCHANTS BANK OF 
CANADA v. Busy, [1918] 2 W. W. R. 
574, 631.—-CAN. 

935 iii. ——~— Taking new security 
from principal debtor. }—BANK OF NEW 
ree v. BAKER, [1926] N. Z L. BR. 


985 iv. Note indorsed as security 
for specific purpose—-General hypotheca- 
tion of note by creditor to bank.\—Held : 
surety released.—GORDON v. HEBBLE- 
WHITE, [1927] 1 D. L. R. 817; [1927] 
8. C. hk. 29.—CAN, 


sw. Account settled between bank &: 
customer—How far binding on surety 
of customer.)—Kven if a _ certificate 
given by a customer of a bank of the 
correctness of the condition of his 
account as stated therein constitutes 
an account stated between the bank 
& its customer, yet such certificate 
cannot be conclusive as against the 
surety of the customer.—STaNDARD 
BANK OF CANADA wv. ALBERTA EN- 
GINEERING Co., LTp., [1917] 1 W. W. R. 
1177.—CAN. 

8X. Special agreemen' 
to aed account.|-——-An expresa pro- 
vision the guarantee given to the 
bank that the stating, settling or 
admission of an account between the 
creditor & the bank should be con- 
clusive evidence against the surcties 
cannot be effectivo to prevent the 











ledge of the bank.—NORTHERN CROWN 
BANK v. Woopcrartrs, LTD., [1917] 
1 W. W. R. 1205; 33 D. L. R. 367.— 
CAN. 

sz. Advance also secured by crop tu be 
groun—Raght of surety to proceeds of 
cron.}—Where a bank advances money 
for the purchase of seed grain on tho 
security of the crop to be grown there- 
from & also procures the signature of a 
surety to the borrower’s note, the 
surety has a nght to have any money 
realised out of the crop appropriated 
to the reduction of the debt for which 
he became surety tw priority to all other 
claims of the bank aguinst the borrower. 
—~PROUDLOCK v. CANADIAN BANK OF 
COMMERCH, [1925] 2 W. W. R. 150; 19 
Sask. L. R. 413.—CAN. 


PART II. SECT. 25. 

957 ii. Rights of bank.}—A 
cheque on the S. Bank, which was 
indorsed by the eyes to the H. Bank, 
was deposited applied against his 
overdraft after tha H. Bank had 
suspended payment at its head office, 
but before notice thereof reached the 
local branch in which the cheque was 
deposited :—Held: the H. Bank was 
entitled to enforce payment of the 
cheque from the drawer.—SuULLIVAN ¥. 
HoME BANK OF CANADA, [(1927]1D..R. 
1097; Ss. Cc. Kn. 115.—CAN. - 

.957 iii. Collection of bills for customer 
—Money rececvrd—Rights of customer. | 
—Where a branch of resp. bank had 
received bills from applts. for colJection 
& remittance of the proceeds, & after 
collection but prior romitting the 
bank euspended payment :—Held: (1) 
applts., having employed the bank as 
a whole in a fiduciary capacity, wero 
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(2) appits. wore not entitled to a prior 
charge on the bank’s general agssets.— 
Suaaw WaLLace & Co. v. AMRITSAR 
NATIONAL Bank (IN LIQUIDATION) 
(1926), I. L. R. 7 Lah. 155.—IND. 


PART II. SECT. 26. 


985 ii. -}—Neither the 
assignee of the equity of redemption 
of property mortgaged to a bank, 
nor a surety who has mortgaged 
property by way of collateral security 
to a bank is entitled to obtain from 
the bank the same ful) account that 
tho bunk is obliged to give {ts customer. 
A guarantor of a customer’s account, 
with a bank is not entitled to demand 
from the bank a Sony of the account 
but is entitled to demand from the 
bank information as to the balance 
then owing, the rate of interest charged, 
& the amount, if any, readised by the 
bank in respect of collateral] securities. 
—Ross v. BANK OF NEW SOUTH WALE> 
(1928), 28 S. R. N. 8S. W. 539; 4o 
N. S. W. W. N. 117.—AUS. 








PART II. SECT. 28, SUB-SECT. 2. 


sa. Pay-in slips.}—A bank retaining 
pay-in slips which have sccompanier 
payments into a customer’s account 
does not hold them as the agen of 
the customer, who, consequently, will 
not be ordered in un action to which 
he is a party to produce them as 
documents in his possession or power. 
In such an action the et. also declined 
to make any order relating to those 
documents under Evidence Act, 1915, 
s. 89.—LEVER v. MAGUIRE, [1928| 
V.L. RR. 262; 49 A. L. 1.1943 [1928] 
Argus L. It. 169.—-AUS. 


Cases 1008a—1022. 


1008a. --— Prima facie evidence of account.}— 
DouGLass v. LLOYDS BANK, Lrp., No. 403a, 
ante. 


1010. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924) 2 K. B. 759. 

1011. Add. Annotation :—Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 579. 

1012. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 


1012a. Entries tending to Incriminate.|— 
On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if resp. to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
will not grant the leave applied for.—WaATER- 
NOUSE v. BARKER, [1924] 2 K. B. 759; 93 
L. J. K. B. 897; 182 L. T. 15; 40 T. L. R. 
$05; 69 Sol. Jo. 51, C. A. 


1012b. --— —-—~.]—-Where, 








under Bankers’ 
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Books Evidence Act, 1879 (c. 11), 8. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
power to make the order extend to the 
banking account of a person other than 
debtor, if the account of that d5ther person 
was controlled by debtor & was used by 
debtor for his or her own _ purposes.— 
IRONMONGER & Co. v. DYNE (1928), 44 T. L. R. 
579, C. A. 

1013. For “ss. 2 & 5” read “ss, 2-5.”’ 

Add. Annotation :—Refd. Waterhouse v. 
, [1924] 2 K. B. 759. 

1016. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1017. Add. Annotation :—As to (1) Apld. Water- 
house v. Barker, [1924] 2 K. B. 759. 

1018. Add. Annotations :—Apld. Waterhouse v. 
Barker, [1924] 2 K. B. 759. Consd. Iron- 
monger v. Dyne (1928), 44 T. L. R. 579. 

1019. Add. Annotation :—Refd. Waterhouse v. 
Barker (1924), 182 L. 'T. 15. 

1022. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 
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8. Add. annotations :—Mentd. Re Tetley, Na- pleadings could lead another junior counsel, 
tional Provincial & Union Bank of England & fees of both counsel should be allowed.— 
v. Tetley (1922), 39 T. I.. R. 45; Geologists’ DOUGLAS v. ASSOCIATED NEwspAPERS, Lrp. 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. (1922), 67 Sol. Jo. 48. 
271. 184. Add. Annotation :—Mentd. Turner v. Kings- 
66a. Before parliamentary commission.] — BEr.- bury Collieries, [1921] 3 K. B. 169. 
Fast Riots Commission Case (1886), 21 191. Add. Annotation :—Apld. Re Morgan, Brown 
L. Jo. 556, v. Jones (1927), 71 Sol. Jo. 650. 
71. Add. Annotation :—Refd. Marson v. Unmack 1912, .]—Where trustees are represented 
[1923] P. 163. by the same firm of solrs. & one of them is 
84. Add. Annotations :—Mentd. Lexden & Win- interested in the trust fund bencficially. it 
stree Union v. Windsor Union, [1921] 2 K. B. is prima facie the solrs.’ duty to employ 
143 ; Wycombe Grdns. v. Barton-upon-Irwell separate counsel to represent the independent 
Grdns. (1926), 43 T. L. R. 89. trustee, in order that the ct. may have the 
After this case add the following cross-refer- assistance of such separate counsel.—Re 
ence: Sec, further, JUDGMENTS, Vol. XXX., MORGAN, BROWN v. JONES (1927), 71 Sol. Jo. 
pp. 203 et seq. 650. 
123. Add. Annotations :—Mentd. Ashhurst’ v. 202. Add. Annotation :—-Mentd. Salvesen (or von 
Mason, Ashhurst v. Fowler (1875), LL. K. Lorang) v. Austrian Property Ree 
20 Kq. 225; Foster_v. Driscoll, Lindsay +. [1927] A. CO. 641. 
on eee v. Driscoll (1928), 98 L. J. 207. Add. Annotation SMewia. GAGs. ce a6 
1622. —— Right of junior counsel settling plead- Keyser’s Royal Hotel, [1920] A. C. 508. 
ings to lead another junior counsel.|—A 216. Add. Annotation :—Mentd. Smith v. Smith & 
member of the Outer Bar settled pleadings & Rutherford, [1920] P. 206. 
led at trial. Another member of the Outer 220a. Of junior counsel—Proportionate to fee 


b i. 
upon.j—The discharge of the dutics 
under Law Society Act, now R. S 


Bar was briefed to attend trial as his junior. 
On party & party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar :—Held: junior counsel who settled 


SECT. 1, SUB-SECT. 1. 
——~—-~- Nature of duties devolving 


Ct. 


O., 


Tnsolvency Rules of the High Ct.,. 
r. 128, which allowed advocates only 
to appear & plead in that jurisdiction, 
is no longer in force.—fe 


of leader.|—-A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 


wuthorised to audit the accounts of 
Wakf properties generally :—-T/eld : 
it, was improper conduct on the part, 


2?0WERS OF of S. to issue such postcards & to 


1914, c. 157 is not a matter of mer 
private concern, but one affecting the 
poe having to do with the well- 
eing of the socicty in maintaining tho 
standards which should prevail in tho 
legal profession; &, unless in a case 
of manifest wrong, there should be no 
interference with the society’s exercise 
of its statutory powers.—-HALL v. BALL 
(1923), 54 O. L. RR. 147.—CAN. 


SECT. 1, SUB-SECT. 2.—A. 

11 ii. For “ (1905), S. C. 221 ” read 
“© 11905] T. S. 221.”’ 

11 fii. —— Without examination— 
Managing clerk to solicitor.)}—In Law 
Practitioners Act, 1908, s. 5, the words 
** managing clerk to a solr.”” must be 
taken in the strict sense to mcan one 
who has contro] & supervision of other 
clerks in the _ solr.’s employ.—He 
CHALMERS, [1918] N, Z. L. _o §61.— 


15 iia. -J-—-The ct. will not 
grant mandamus to compel Benchers 
of a Law Socicty to admit an individual 
as member with a view to his qualifying 
himself to be called to the Bar.—Re 
HaGeL & LAW SOCIRTY OF BRITISH 


coueee (1922), 31 B. CG. R. 75.— 








SECT. 2, SUB-SECT. 1.—D. 


ui. Before High Court of Madras— 
Ezercising insolvency jurtsdiction— 
Right to ** act.’ --Advocates, enrolled 
in tbe High Ct. of Madras, under 
Indian Bar Councils Act (1 of 1926) 
ure, by virtue of sects. 2 (a), 8 & 14 
of the Act. entitled not only to appear 
& plead, but also to “act” in the 
insolvoncy jurisdiction of the High 


pit has (1928), I. L. R. 52 Mad. 92. 


SECT. 2, SUB-SECT. 7.—A. 


sa. Barrister of five years’ standing 
—What  constitutes.)}—Held: appit., 
who had been called to the Bar more 
than five years, but had nover practised 
as a barrister, was a ‘** barrister of not 
less than five years’ standing ’’ within 
the meaning of Industrial Arbn. Act, 
8. 6 (7).—MCCAWLEY |v. R. (1918), 26 
C. L. jt. 9.—AUS. 


SECT. 3, SUB-SECT. 1.—A. 


g-. For “IR.” at the end of this casc 
read “‘ SIERRA LEONE.?’’ 


sb. For conviction for perjury in 
England—Disbarment in &ngland—- 
How far binding on Indian court.]— 
Held: (1) the loss of the privilege of 
being a barrister in England, though 
the only qualification for admission in 
India as an advocate, did not neces- 
sarily entail disbarment in the High Ct. 
(2) Suspension for one year ordcred 
in this case.-—Re AN ADVOCATE (1923), 
I. L. R. 46 Mad. 903.—IND. 


se. Professional misconduct—Under 
Pleaders’ Act—Canvassing for work.}— 
S., a district pleadecr, holding a Sanad 
for the Surat District, sent circular 
postcards to the public tmnder his 
Signature as a High Ct. pleader stating 
that he had been authorised by the 
District Ct. to examine Wakf properties 
& to issuc certificates. In fact all 
that he had been authorised to do was 
to examine accounts for cortain specific 
Waktf roperties on his separate 
application in cach case, but was not 


193 


canvass for the auditing work in the 
way that he did & accordingly he was 
guilty of an offence under Pleaders’ 
Act, 8. 26.—GOVERNMENT PLEADER 
v. SIDDICK (1929), L. lL. KR. 53 Bom. 
64(0).---IND. 


sd. Procedure of High Court—Under 
Bar Councils Act, 1926.}—As from 
June 1, 1928, the procedure by which 
an advocate cun be called upon to 
answer for misconduct is governed by 
Bar Councils Act, 1926, ss. 10 et seq. 
To proceed under sect. 10, the High 
Ct. is required, by sub-sect. (2) of that. 
sect., if it does not summarily reject. 
the complaint, either to refer the case 
for inquiry to the Bar Council, or, after 
conswtation with the Bar Council, 
to refer it to the ct. of a District judge. 
Similar powers of reference arc) given 
where the ct., instead of acting on a 
complaint, acts on ita own motion. 
But in either event, it is necessary for 
the case to be either referred to the 
Bar Council, or at any rate for the Bar 
Council to be consulted.-—ite A VAKIL 
OF AZAMGARH (1928), I. L. R. of All. 
76.— IND. 


SECT. 5, SUB-SECT. 2. 


221 = xi. ARMOUR Vv. 
DINNER (1899), 4 Terr. lu. R. 30.—CAN, 


se. ‘* Normal”? jJees—Fees in big & 
difficult cases.}—Held: both are just 
such fees as a practismg law-agent 
finds sufficient in order to command 
the services of competent counsel in 
cases of a similar character.—CaLr- 
PONIAN Ry. Co. v. GREENOCK CORPN., 
GLASGOW & SOUTH WESTERN Ry. Co. 
v. SAME, [1922] S. C. 209.—SCOT. 
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Cases 220a—383a. 


hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion.—Re PARK, Borr v. CHESTER 
(1921), 66 Sol. Jo. (W. R.) 2. 

230. Add. Annotation :—Mentd. Re Wigzell, Ez p. 
Hart, [1921] 2 K. B. 835. 

284, Add. Annotation :—Mentd. Wild v. Simpson, 
[1919] 2 K. B. 544. 

242. Add. Annotation :—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

251. Add. Annotation :—Mentd. Tournier v. Na- 
tional Provincial & Union Bank of England, 
[1924] 1K. B. 461. 

281. Add. Annotation :—Mentd. 
Robinson, [1919] 1 K. B. 474. 

291. Add. Annotation :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

300. Add. Annotation :—Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

312. Add Annotution:—Mentd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

3138. Add. Annotalion :—Mentd. Butterworth v. 
Butterworth & Enzlefield, Collins v. Collins 
& Harrison, Barratt v. Barratt & Fox, 
Howell v. HWowell & Walker, Adams v. 
Adams & Ward, Ellworthy v. Ellworthy & 
Ledgard, [1920] P. 126. 

823a. Express instructions given to solicitor.)— 
At the hearing of an action for debt counsel 
for deft. consented to judgment against his 
client for part only of the claim, pltf. abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
plti., deft. had given instructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judgment was 
drawn up :—Held: the case must be restored 
to the list for hearing.—_SHEPHERD v. ROBIN- 
Son, [1919] 1 K. B. 474; 88 L. J. K. B. 873 ; 
120 L. T. 492: 35 T. L. R. 220, C. A. 

324. Add. Annotation :—Distd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

826. Add. Annotation :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

3381. Add. Annotation :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

835. Add. Annotation :—Refd. Shepherd v. Robin- 
son, {1919} 1 K. B. 474. 


SECT. 5, SUB-SECT. 4. 
238 ii. -J— There is no hard & 


Shepherd  v. 


the ap 
counse 





parent general authority of 
:—Held : binding.—B. N. SEN 
& BROTHERS v. CHUNI LAL Durr & 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


856a. Whether binding at second trial.|—A man 
was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
Iedged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty, & then leave the yard. <A second 
truck was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1906 (c. 58), an 
udmission was made by counsel at the 
trial that ‘‘ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died.’’ A new trial having 
been ordered :—Held: the above admission 
was not to be binding at the second trial.— 
DAWSON v. GREAT OENTRAL Ry. Co. (1919), 
88 L. J. K. B. 1177; 121 L. T. 2635; 12 
B. W. O. O. 163, C. A. 

Add. Annotation :—Mentd. Eastern Shipping 
Co. v. Quah Beng Kee, [1924] A. C. 177. 


Add. Annotation :—Mentd. R. v. Minister of 
Labour, [1924] 2 K. B. 210. 


Add. Annotation :—Mentd. Rhondda’s Claim, 
[1922] 2 A. C. 339. 


Duty to assist court—By citing all relevant 
authorities.|—-Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory er other, within 
their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 
turn may bring it to the attention of the 


375. 
881. 
382. 


883a. 


SECT. 5, SUB-SECT. 7.—C. (b) iv. 


$334 ii. ———.}—Where the advocate 
for one of the parties in a proceeding 


fast rule rendering counsel in ao cause 
incompetent as a witness in that cause. 
eee BECKER, [1929] App. D. 167.--- 


SECT. 5, SUB-SECT. 6. 

2741. Misconduct—Inserting libel on 
judge in notice of appeal—On insirwe- 
tions of client.)—Held: this conduct 
was highly improper.—Jacos & Co. »v. 
Rasi_ BEHARI GHosr (1920), I. L. R. 
47 Calc. 828.——-IND. 


SECT. 5, SUB-SECT. 7.—C. (b) i. 


291 i. General rule.}—Tules regarding 
competency of counsel to compromise 
suits, make ions, or confess 
Judgment, so as to bind their clients, 
discussed.—-MUTHIAnN CHETTIAR  v. 

UTHU K. R. A. KAROPPAN OHNETTI 
(1927), I. L. Ik. 50 Mad. 786.—IND. 

294 i. Power presumed—Counsel ap- 
parently properly instructed—Party’s 
agent present without protest.)—NIL- 
MONE CHAUDHURI v. EDAR Naty 
Bo (1922), 1. L. R. 1 Pat. 489.— 


300 iv. ———.]-—A settlement within 


Co. (1923), I. L. R. 51 Cale. 385.—IND. 

301 i. Authority to compromise oul 
of court.}—A compromise effected by 
counsel on behalf of his client out of 
ct., & not assented to by his clicnt, is 
only binding upon the client if it is 
sa Ha authorised or subsequently 
ratified by the client or by his agent 
authorised in that behalf.—ASKARAU 

HOUTMAL v. East INDIAN Ry. Ca 
(1925), I. L. R. 52 Cale. 886.—IND. 

801 ii. -}—The fact that negotia- 
tions for compromise between counsel 
took place before the hearing of the 
sult commenced, or were carried on 
outside the ct., does not vitiate the 
agreement.—JOHURMULL BHUTRA ov. 
KrDAR Naty Buurra (1927), I. L. R. 
55 Cale. 113.—IND. 





SECT. 5, SUB-SECT. 7.—C. (b) iii. 


t i. .}—The general authority 
of counsel to compromise a suit does 
not extend beyond matters in the suit. 
——JOHURMULL BHUTRA ¥v. KEDAR NATH 
ao (1927), I. L. R. 55 Cale. 113.— 


194 





for the grant of letters cf administra- 
tion under a misapprehension con- 
sented to the other pany being granted 
the letters :—ZJZeld - such consent 
was given without instructions the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters.—K YONE Hor TSeE v. KYON 
Sa Sun (1925), I. L. R. 3 Ran. 261.— 


SECT. 5, SUB-SECT. 10. 


i. .-}—In an action for damages 
for breach of contract, certain admis- 
sions were made by counsel for both 
parties & put in at the trial by consent : 
—Held: deft. was bound by the 
admissions made by counsel on his 
behalf.—DOMINION ART Co., LTD. v. 
MURPHY (1923), 54 O. L. R. 382.— 
CAN. 





SECT. 6, SUB-SECT. 1. 


383 i. Should not make scan- 
dalous charges.}—Mempbers of the legal 
profession are under no duty to their 





House.— GLEBE SUGAR REFINING Co., LTD. v. 
GREENOCK PoRT & HARBOURS TRUSTEES, 
([1921]2 A. 0.66; 1251L. T. 578; 37 T.L. R. 
436; 65 Sol. Jo. 551, H. L. 


383b. Duty to disclose adultery of petitioner in 


suit for dissolution of marriage.|--Where a 
esha: has committed adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it.— 
ABRAHAM v. ABRAHAM & HARDING (1919), 
ree L. T. 672; 35 T. L. R. 371; 63 Sol. Jo. 
Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, sce 
HUSBAND & WIFE. 


389. Add. Annotation :—Apld. Grinham v. Davies, 


[1929| 2 K. B. 249. 


After this case add, Sec, also, NEGLIGENCE, 
Nos. 842, 842a. 





421. Add. Annotations :—Mentd. Sage v. Eicholz, 


[1919] 2 K. B. 171; Valentine v. Hyde, [1919] 
2 Ch. 129; The Ruapehu (1926), 136 L. T. 
146; Hardie & Lane v. Chilton (1927), 96 
L. J. K. B. 1040. 


421a. 


| 446. 


453. 


——.]—-PRACTICE Nore, [1920] W. N. | 


465. 


467. 


Vol. I1.—Barristers. Cases 383a—467. 








-]—The House of Lords has a 
prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to have made an application for leave 
to be absent.—ABRamM S.S. Co. v. WESTVILLE 


SHIPPING Co. ve 43), aS reported in 67 
Sol. Jo. 535, H. 
Add. Annotations :—Mentd. The Christel 


Vinnen, [1924] P. 61; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522; Reed v. Page & East (1926), 42 
T. L. dt. 7443 Silver v. Ocean S.S. Co. (1929), 
46 T. I. RR. 78. 


Add. Annotations :—Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626; Wilson v. 
United Counties Bank, [1920] A. C. 102. 
Mentd. Yorke v. Yorkshire Insce., [1918] 1 
K. B. 662 ; Yorkshire Insce. v. Craine, [1922] 
2A. CO. 541. 


Add. Annotation :—Consd. 
Dill (1927), 43 T. L. R. 431. 


De Freville v. 


Add. Annotation :-—Mentd. Evans v. 
cote, [1918] 1 K. B. 418. 


Heath- 


silent to make grave & uasandaiode 
charges against either judges or the 
opposite parties on their cliont’s mere 
wish. They are responsible to the 
ct. for the fair & honest conduct of the 
case. They are not mere agents of 
the man who pays them, but uro 
acting in the administration of justice. 
—Re DIVARKA PRASAD MITHAL (1923), 





I. iu. R. 46 All. 121. —IND. 

383 ii. ———- Duty as regards offensive 
questions.J—An advocate should exer- 
cise his own discretion before putting 
an offensive question.—M. BANERJEE: 
vv ANUKUL CHANDRA Mirra (1927), 
I. L. R. 55 Cale. 85.— IND. 

sf. May criticise questions submitted 
to jgury—- After asking for direction 


G4 


& calling no evidence.J—STYELE 0, 
Heer Corpn., (1920) 2 I. 2. 125, 
Sy cise 


SECT. 6, SUB-SECT. 5. 


429 ii. -—-Fee =DIVARKA 
a MitTuan, No 3831., antc.— 


——— 





Cases 2—48a, 


2. 


10. 
11. 


12. 


17. 


18. 
20. 
21. 


22. 


22a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


BASTARDY. 
Part |—-The Presumption of Legitimacy. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] P. 107. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman 
(1924), 40 T. L. R. 823. 

Add. Annotations :—Consd. Mart v. Mart, 
[1926] P. 24. Mentd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Mentd. Brown v. Leech 
(1924), 88 J. P. 208. 

Add. Annotation :—Mentd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Mentd. Rte Wright, Hegan 
v. Bloor, [1920] 1 Ch. 108. 

Add. Annotation :—Refd. Gaskill v. Gaskill, 
[1921] P. 425. 

Add. Annotations :—Refd. Gaskill v. Gaskill, 
[1921] P. 425; Russell v. Russell, [1924] 
A. ©. 687. 


Add. Annotations :—-Apld. Warren v. Warren, 
[1925] P. 107. Refd. Iussell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Mentd. Brown v. Leech 
(1924), 88 J. P. 208. 

Add. Annotation :—Refd. Andrews v. Andrews 
& Chalmers (1924), 40 T. L. R. 878. 

Add. Annotations :—Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Pullen 
v. Pullen & Holding (1920), 123 L. T. 203. 
Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1924), 
132 L. 'T. 400. 

—— —-—— ——--.|—-In the absence of evidence 
to the contrary the presumption of legitimacy 
does not arise in the case of a child born to a 
resp. more than nine months after she has 
obtained, under Summary Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 
that she be no longer bound to cohabit with 
petitioncr.— ANDREWS v. ANDREWS & OHAL- 
MERS, [1924] P. 255; 93 L. J. P. 187; 1382 
L. T. 400; 40 T. L. R. 878. 


Annotation. —Refd. Mart v. Mart, [1926] P.24. 


22b. 


Tv-—-— 
of wedlock ”’ 
married Parents Act, 
s. 13, & the husband may show by 
his own evidence & that of his wife 
that they had in fact no intercourse 
at suc 
parentage possible.—J?e DuckWORTH 
ae (1924), 55 O. L. R. 272.-—- 


7 vi. we es ae 
woman.}—~-Where a Hindu woinan was 
married to S. in Oct. 1903, was divorced 

’by him in June 1904, marricd T 
July 1904, & wave birth to a son iu 
Sept. 
Tol that T. could not have had access 
to her at any time when the son could 
have been begotten, & the son should 


Deed of separation—Presumption of non- 
access.]|—The legal presumption of access, & 
of the legitimacy of a child born during 


PART I. SECT. 2. 

-jJ—Weld: ** born out 
within Children of Un- 
1921 (ca. 54), 





Mad. 553.—IND. 
14 i. 
adultercss. }—Re 





h time as would make his 
Settlements 


wifc).)}—-Regarded 


divorced 





Wefe 


KWEE, 
In 4 ; 30 de 
SETTLEMENTS. 
1904 :—-//eld: «there was) no 





13 1 be 


| 24a. 
25. 


28. 
35. 


36. 
40. 
| 42. 


43. 
43a. 


marriage, is rebutted by its conception during 
a period when the spouses are living apart 
under a decd of separation. For this pur- 
pose a deed of separation has the same effect 
as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation.—-MarrT v. 
Mant, [1926] P. 24; 95 L. J. P. 29; 184 
L. T. 446; 42 T. L. RR. 253. 

———.|—HASLAM v. CRON, OLIVANT’S CLAIM 
(1871), 19 W. R. 968. 

Add. Annotations :—-Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman 
(1924), 40 T. L. R. 823. 


Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] P. 107. 

Add. Annotations :—Apld. Best v. Best & 
McKinley, [1920] P. 75; Re Stollery, Weir v. 
Treasury Solicitor, [1926] Ch. 284. 

Add. Annotations :—Mentd. Brown v. Leech 
(1924), 88 J. P. 208; Russell v. Russcll, 
024] A. C. 687. 


(1921), 126 L. T. 115. Mentd. Farman v. 
Farman (1924), 40 T. L. RB. 8238. 

Add. Annotation :—Refd. Gaskill v. Gaskill, 
[1921] P. 425. 


—— ——- —— ——.]— When adultery is to 
be inferred solely from the length of gestation 
of a child in utero, & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy & the presumption 
thereof. In such a case the evidence to 
negative lawful access us the cause of preg- 
nancy must be strong, distinct, satisfactory, 
& conclusive, & must not consist of a mere 
balance of probability. If on medical evi- 
dence there is no distinct & inherent im- 
possibility of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery.— 
GASKILL v. GASKILL, [1921] P. 425; 90 
ju. J. P. 339; 126 L. T. 115; 38 T. L. R. 1. 


Annotations —Retd. Ruase'l v. Russell, [1924] A. C. 687. 


Mentd. Sloggett, v. 


be held to be the legitimate son of 'T.— l 
SETHU ». PALAIN (1925), 1. L. R. 49 


sd. Child or es ag ay in Straite 


as 


entitled to inherit equally with children 
by the “t ’sai” (primary wife).”’— 
knoo Hoot Lkona vv. Kiou HEAN 
11926] A.C. 629: 95 TL J.P. C. 
) 170.— STRAITS 


se. (Child of Mahomedan & his servant 
- Acknowledgment of child by father as 
his son.)—The son of 1» Mahomedan by 
u female servant in his house claimed 


Even where wife 
BROWN & 
Bat D.L. R. 878; 57 0. L. R. 297. 


Sloggett, [1928] P. 148. 


a declaration of his legitimacy. The 
parents had continuously cohabited fo! 
many years, & tho father on several 
occasions had acknowledged plitf. as 
his son. ‘There was some evidence of 
a nikah marriage:—Held: evidence 
that other members of the father’s 
class had illegitimate children by 
servants was inadmissible to rebut the 
presumption of legitimacy arising from 
the ucknowledgments, & though the 
fact. that the mother unlike the futher's 
other wives was vot wardu-nishkin 
was one to be considered, it was in- 
sutiicient. to Interfere with the pre- 
sunption of law or the balance of 
proof of the fact of legitimacy.-- 
MouaBnBAar ALI Kuan v1. MAHOMED 
IBRAHIM Kan (1929), 56 L. R. tnd. 
App. 201.—IND. 


ARGUE, 


46. 
49. 


54. 


56. 
57. 
58. 


59. 


60. 


61. 
63. 
64. 


65a. 


65b,. —— 


65c. 


Add. Annotation :—Mentd. Russell v. Russell, 

[1924] A. C. 687. 

Add. Annotation :—~Refd. Warren ». Warren, 
[1925] P. 107. 

Add. Annotations :—Apld. Gaskill v. Gaskill, 

[1921] P. 425. Refd. Russcll v. Russell, 

[1924] A. C. 687. 

Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] P. 107. 

Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687. Distd. Holland v. Llolland, 
[1925] P. 101. Refd. Warren v. Warren, 
[1925] P. 107. 

Add. Annotation :~-Refd. Warren v. Warren, 
[1925] P. 107. 

Add. Annotations :—Consd. Russell v. Russell, 
[1924} A. O. 687. Refd. Brown v. Leech 
(1924), 88 J. P. 208. 


Add. Annotation :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

Add. Annotation :—Consd. Russell v. Russell, 
[1924] A. 0. 687. 

Add. Annotation :—Refd. Russell v. 
[1924] A. C. 687. 

-|—Resp., A. L., a married 
woman, living at all material times in London 
apart from her husband, preferred a complaint 
against applt. alleging that he was the father 
of her bastard child. Evidence was given by | 
two independent witnesses that at all material 
times one F. L., was living in Cardiff. Resp. 
alone identified BF. L. as her husband :—Held: 
apart from resp.’s identification, there was 
no evidence of non-access by the husband, & 
since fussell v. Russell, No. 70a, post, such 
evidence could not be given by the wife.— 
Brown v. LEEcI (1924), 94 L. J. K. B. 48; 
ne 205; 88 J. P. 208; 41 T. WL. I. 


Russell, 








—— Child still-born.|—The rule 
laid down by the House of Lords in Russell 
v. Fussell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, docs not include a still-born child. 
—HOoLLAND v. HOLLAND, [1925} P. 101; 94 
L. J. P. 64; 1383 L. T. 318; 41 TL. RR. “431, 
—_— —— aes any wife’s admission that 
she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child 
without evidence of the non-access of: the 
husband. The confession of the wife, there- 





fore, that she had committed adultery is 


49 iii. 
paramour. ]—Held : 
should not have been recelved to 
bastardise her child, & as there was no 
admissible evidence that the child was 


PART 1 SECT. 3. 


Tlticit intercourse with 
evidence of pltf. 





873; 570. L 

















65d. 


66. 


a 
“ 


=] 


0. 


70a. 


Vol. 11.—Bastardy. Cases 44—73a. 


admissible as evidence in a suit for divorce 
so long as she does not assert that the husband 
could have had no access at the time of concep- 
tion.— WARREN v. WARRE N, [1925] P. 107; 

94L. 7. P. 68; ee T; B52 41 T. L. R. 
599; 69 Sol. Jo. 72. 

-_—— an |_Where a husband took 
out a summons asking that an order for 
maintenance should be discharged, on the 
ground that the wife had committed 
adultery :—Held : evidence of the husband 
of non-access to bastardise his child was not. 





admissible.—Boston v. Boston (1928), 138 
L. T. 647; 92 J.P. 44; 26 L. G. R. 183, 
TD. C. 


Add. Annotation :—Consd. Russell v. Russell, 
[1924] A. C. 687. 
Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 


Add. Annolations :—Refd. Russell v. Russell. 
[1924] A. C. 687. Mentd. Hensley v. Hensley 
& Nevin (1920), 122 L. T. 814. 

Add. Annotations :—Mentd. Iensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Gaskill 
v. Gaskill, [1921] P. 425. 

-|—The rule of law that 
neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child born in wedlock 
applics to proceedings instituted in conse- 
quence of adultery, & is not affected by the 
above sect., which makes the parties to such 
proceedings, & the husbands & wives of such 
parties, competent witnesses.—RUSSELL v. 
RvuSssELL, [1924] A. C. 687; 93 L. J. P. 97; 
131 L. T. 482; 40 T. L. R. 718; 68 Sol. Jo. 
682, H. L. 











Annotations :~Apld. Brown vr. Leech (1924). 94 L. J. K. B. 


Distd. ae v. Warren, 11925] P. 107. 
Mart, [1926] P 
Andrews v. Andrews & Chalmers (1924), 132 L. 
rupee v. Holland, res 5) P. 101; 
1395 I. 


wedlock, & at a time consistent with 
lawful conception, is not admissible.— 
Re BROWN & Goat eel 3D.L 


56 sviii. -J}—~A husband 
sued his wife for divorce on the ground 


onsd. Farman v. Farman (1924), 40 T. L. Tt. 823. 
Consd. Mart v. 
Refd. 
T. 400; 
Selby v. ea (1926), 
T.45; S.oS. & P. (1927), "447. L.A. 
Evidence in matrimonial suits See see 
HusBAND & WIFE. 
Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 
Roefd. Andrews v. Andrews & Chalmers (1924), 
132 L. T. 400. 
Add. Annotation :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. 


.24; Re A. B.'s Petn , [1928] P. 25. 











Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 
Russell v. Russell, No. 70a. ante, neither 


husband nor wife can give evidence of non- 
access, with a view of showing that a child 
born in wedlock was not a child of the 
marriage, yet the fact of non-access can be 
proved by evidence aliunde.—FAanMAN v. 
FARMAN (1924), 40 T. L. R. 823. 


was inadmissible; (2) tho registration 
of the child’s birth by the wife did not 
throw the onus upon her of proving 
that the child was not an adultrine 
child, but the onus of proof remained 
upou the husband. ra SUR- 


L. R. 








illegitimate must be taken that : MON, [1926] App. D 47—S. A 
pith "g Heooend: was are ener —KIJKO a Sad vier A a Sea iar et 2 Evid of 
. Bee 081) oF ee L. R: 46: | which the husband alleged that he | ,a°6 I% Soo cop SA aie ae, 
was not the father. The husband gave aloes Ie amounts to evidence of non- 


56 vii. ——~ ———.]—The evidonce of 
aman & his wife, given for the purpose 
of bastardising a child born during 


evidence of non-access. 
been registered by the wife, 
the name of a man other than her 
husband as ita tathor :—Held : 
husband’s evidence as to non-access 


PART I. SECT. 4. 


1Q°7 


The birth had 


access by the husband at about the 
time when tho child might have been 
ie ati Mier ®, JUSTICE, (1925) 
S. A. S. Rt. 278.—-AUS. 


who gave 
(1) the 


Cases 75—1380e. 


75. 
76. 
79. 
80. 
81. 


82. 


Add. Annotation :-——Mentd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotations :——Consd. Russell v. Russell. 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24 
Add. Annotation :-—Mentd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 
Add. Annolations :—Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Gaskill 
v. Gaskill, [1921] P. 425. 

Add. Annotations: — Mentd. Hensley v. 
Hensley & Nevin (1920), 122 L. T. 814; 


83. 


85. 


90a. 


96. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Pullen v. Pullen & Holding (1920), 123 
L. T. 203. 


Add. Annotations :—Refd. Holland y. Hol- 
land. [1925] P. 101; Warren v. Warren, 
[1925] P. 107. Mentd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor (1926), 184 L. 'T. 480. 

Allegation of bigamous marriage— 
—Conclusive evidence required.| — I[AYWARD 
v® HAYWARD (1928), 72 Sol. Jo. 469. 

Add. Citation :—previous proceedings (1861), 
2 Sw. & Tr. 465. 





Part I|——Mode of Determining Question of Legitimacy. 


111. 


114, 


118. 


120. 


121. 


129. 


130. 


130a. Under Legitimacy Act, 


For ‘‘ a person who has no interest in opposing 
a petition will not be cited,’’ read ‘‘ a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will | 
not be allowed to intervene.’ 


Add. Citation :—1 New Rep. 107, 378. 


Add. Annotations :—Mentd. Young v. Grier- 
son, Oldham (1924), 41 R. P. C. 548; Bi. v. 
Copestake, kz p. Wilkinson (1926), 90 J. P. 
191. 


Add. Annotations :—Mentd. Re Letters Patent 
No. 189207, Re Carbonit Akt., [1924] 2 Ch. 58; 
- ON dasa Ez p. Wilkinson (1926), 90 


Add. Annotations :—Mentd. A.-G. v. Cory, 
Kennard v. Cory (1919), 88 L. J. Ch. 410; 
Compania Martiartu v. Royal Exchange 
Assce. Corpn. (1923), 92 L. J. K. B. 546; 
Re Clayton’s Petn. (1927). 438 T. Tu. R. 659. 


Add. Annotations :—Apld. Rutter v. Rutter, 
[1921] P. 186. Mentd. Re Clayton’s Petn. 
(1927), 43 T. L. R. 659. 


Add. Annotations :—Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Pullen 
v. Pullen & Holding (1920), 123 L. T. 203. 
Add. Annotation :—Mentd. Keyes v. Keyes & 
Gray, [1921] P. 204. 


1926 (ce. 60)— 
Parties.|—Held: in a suit, to which only a 
husband & wife were parties, the ct. was not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act.—BEDNALL v. BEDNALL & 
SHIVUSSAWA, [1927] P. 225; 96 L. J. P. 150; 
ee L. T. 632; 43 T. L. R. 599; 71 Sol. Jo. 
dd. 


Annotations : —Apld. Green «. Green, [1929] P. 101. Refd. 
Jones r. Jones (1929), 08 L. J.P. 74. 


130b. 


92 


Declaration in matter of pedigree—By 
deceased member of famaly—Bu father. 
—~A husband or wife is entitled to 
give evidence as to events prior to 
their murriage even though such evi- 
dence may have the effect of bastardis- 
ing a child born in wedlock. 
application by A. 
under Testator’s Family Maintenance 
& (Guardianship of Infants Act. 1916, 
It appeared that A, was born about 








j---The ct. has no jurisdiction 


i, Hridence as to legitimacy - 
mother with M. 


Upon an 
for maintenance 


{o make an order for custody in divorce 
proceedings in the case of a child of the 
partics who was born before their marriage 
& had not heen declared legitimate in accord - 
ance with Legitimacy Act, 1926 (c. 60). 
Such «n order for custody would imply a 
declaration of legitimacy, which cannot be 
made by the ct. in proceedings in which the 
child & other persons interested are not 
represented.—GREEN v. GREEN, [1929] P. 
101; 98 L. J.P. 58; 140 1. T. 98 3 sub nom: 
Gow G..45 T. L. R. 73; 73 Sol. Jo. 111. 


wfnnotation -—-Folld. Jones v. Jones (1929), 98 L. J. P. 74. 


130c. S. P. JONES v. JONES (1929), 98 L. J. P. 74: 


| 
Y> 430d. 


130e. 


101. T. 647; 45 T. L. R. 292; 738 Sol. Jo. 
192. 





Petition on behalf of several persons— 
Procedure. ]}—-A petition for legitimation can 
only be presented by the party to be legiti- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 
may he obtained for them to be heard together 
with one set of affidavits & one body of 
evidence. Interested parties must be brought. 
before the ct. Notice of the proposed petition 
must, be given to the A.-G. one month before 
filing.—Re A. B.’s PETITION (1927), 96 
Tl. J. P. 155; 188 L. T. 643 sub nom. Re 
CLAYTON’S PETITION, 43 T. L. R. 6595 71 
Sol. Jo. 643. 

Hearing — Whether in camera.] — A 
petition filed under the above Act for the 
legitimation of a person who was born 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 
in camera.--GREENWAY v. A.-G. (1927), 44 
T. L. R. 124; 71 Sol. Jo. 882; sub nom. Re 
A. B.’s PETITION, 97 L. J. P.104; sub nom. Re 
C. D.’s PETITION, 138 L. T. 208. 





Annotation :-—Refd. ?e Lowe, Stewart v. Lowe, [1929] 2 Ch. 
210, 


seven weeks after the marriage of bis 
Declarations by M.. 
Who was deceased, were tendered in 
evidence to show that, although M. 
had been inthnate with bis wife about. 
four months before their marriage, 
A. was not. his son, & that. his wifo had 
admitted that fact :-—ZHeld : 
dence was not, rendered inadmissible 
by reason of the rule laid down in 
Russell v. Russell, No. 70a, 
declarations of M. were admissible as CAN 


evidence to prove matters of pedigree. 
— Re MACKAY (1928), 28S. K. N.S. W. 
404; 45 N.S. W. W. N. 106.—AUS., 


PART II. SECT. 2, SUB-SECT. 1. 

sj. Jurisdiction of court.)— Held: 
Legitimac Declaration Act, 1858 
(Imp.), ives the ct. jurisdiction to 
make a declaration of legitimacy upon 
a direct application for that purpose.— 
Re G., (1922) 1 W. W. R. 978; 63 
D. L. R. 365; 17 Alta, L. Rt. 473.— 


the evil- 


& the 


132. 
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Part Ill—Legitimation by Subsequent Marriage. 


Add. Annotations :—-Mentd. Casdagli v. Cas- 
dagli, [1919] A. C. 145; Eustace v. Hustace, 
[1924] P. 45; Ae Annesley. Davidson v. 
Annesley, [1926] Ch. 692; A.-G for Alberta 
v. Cook, [1926] A.C. 444. 


152a. Under Legitimacy Act, 1926 (c. 60) Death 


157. 


161. 


162. 


after marriage of parents - Before operative 
date of Act —Rights of issue.! -M. had two 
illegitimate children, a son & a daughter, by 
I... Whom she subsequently married in 1905. 
The son died in 1919 leaving issuc. LL. died 
in 1919. M. died in 1928 intestate :—AHeld : 
the son having died before above Act came 
into force. his issue took no share of M.’s 


153. 


Sror 3 


estate.—Re Lown, Srewarr v. Lowe, [1929 | 


2 Ch. eats 98 L. J. Oh. 4103 141]. T. 428 ; 
15'T TB. 184. 


Add. pene >—Mentd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 


.--UNDER LEGITIMACY ACT, 1926 (c. 60). 


Mode of determining legitimacy.]---Sce 
Nos. 130a—-130e, ante. 

Effect of Act—On rights of succession to 
intestate.|—See No. 152a, ante. 


Part 1V.—Legal Position of Bastard. 


Add. Annotation :—Consd. Re Phillips, Re 
Howard, Charter v. Ferguson, [1919] 1 Ch. 
128. 


Add. Annotations :—Mentd. Casdagli v. Cas- 
dagli, [1919] A. C. 145; Eustace v. Eustace, 
[1924] P. 45; He Annesley, Davidson v. 
Annesley, [1926] Ch. 692; A.-G. for Alberta 
v. Cook. [1926] A. C. 444. 


Add. Annotations :—Mentd. Ie 
Davidson *« Annesley, [1926] Ch. 


Annesley, 
692 ; 4 Re 


168. 


195. Add. Annotation :—Mentd. 


Ross, Ross v. Waterfield (1929), 46 T. T.. R. 
G1. 


166. Add. Annolation :—Mentd. fic Ross, Ross v. 


Waterfield (1929), 46 T. L. R. 61. 
Add. Annotation :—Mentd. R. ». 
British Columbia, [1924] A. C. 213. 


A.-G. of 


183. Add. Annotation :—Mentd. Boyce v. Was- 


brough, [1922] 1 A. C. 425. 
Re Dawson, 
Swainson v. Dawson, [$919] 1 Ch. 102. 


Part V.—Rights and Liabilities towards the Bastard. 


204a. S. P. Ex p. EMERSON (1895), 11 T. L. R. Tae P. R. v. CLAYDON (1859), 34 L. T. O. S. 


218, D.C. 


206. Add. Annolation :—Consd. Green v. Green, 


207. 


[1929] P. 101. 

Add. Annotations :—Consd. Green v. Green, 
1929} P. 101. Mentd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 6038. 


225. Add. Annotation 


:-~Refd. Green v. Green, 


[1929] P. 101. 


226. Add. Annotations :-—Refd. Green v. Green, 


}1929] P. 101. Mentd. Secretary of State for 
Llome Affairs vy. O’Brien, [1923] A. C. 603. 


PART III. SECT. 1. 


ak. Subsequent marriage of parents in 
Enyland—Child acquiring domicil in 
Oni ario Legitimation Act, 1921 
(c. 53). /—W. was born out of wedlock 
in England; his parents subsequently 
married in ‘England ; & W. went to 
Ontario when twonty-four years of 
pee & acquired a domicilin Ontario :— 

Held: was iegitimate.—He W. 
(1026) 2 D. L. R. 1177; 56 0. L. 
1.—OAN 


PART IV. SECT. 1. 


154i. Nullius filliue—Hztent of rule.] 
—Held: does not prevailin a ct. of eq, 
——He CONNOR, [1919] 1 I. R. 361.—IR,. 


PART IV. SECT. re iad 2.— 


167 iti. ——— Right of Crown fo escheat 
lthoug. 


not affected—A h intestate legitima- 
tised per subsequens matrimonium.)]— 
Re Wo (1925) 2 . L. R. 1177; 56 


O. L. R. 611.—CA 


PART V. SECT. 1. 

198 i. Father’s right to custody— 
Father maintaining child.}—Held: 1& 
2 Vict. c. 56, 8. 53, imposed an 
obligation on the fathor to support & 
maintain an infant illegitimate son, 
which obligation the father was willing 
to fulfil, & had fulfilled until prevented 
by the mother, & the father was prima 


facie entitled to the custody of the child. 
—Re GAVAGAN, [1922] 1I. R. 148.— IR. 
205 via. 
WALTER v. oe [1921] S.C. 
490; 58 Sc. L. R. 401.—SCOT. 
205 ixa. ——_— >. J 
Held: a parent should not be deprived 


of the custody of an infant unless it is 
shown that the parent has abandoned 
or deserted it, or that his conduct has 
been such as to disentitle him to its 
custody, or that he has allowed it to 
be brought up by another person at 
anat W. We 85 ’*s expense.—He P., [1922] 
853; 63D. L. R. 430; 17 

re . R. 493.—CAN. 
sl. ‘* pee child ’’—-Who is.}— 
An illegitimate child whose mother is 
unable to maintain it is a ‘* neglected 


child ” within Children’s Protection Act. 
(Ontario), although cared & provided 
for by a third party.— Re S. (1919), 45 
QO. L. R. 46.—CAN. 


sm. Hgual Guardianship of Infante 
Ad, R. S. B. C., 1924 (ce. 101)—Not 
applicable to illegutimate child. }—Fre 
S., Re EQUAL Gosepianen OF 
INFANTS ACT, fy 2D R. 
DBE OAR W. RR. 441; 38 B. C. 


PART V. SECT. 3. 


227 .}~In the case 
of the tither of a legitimate child, if he 
has not waived or forfeited his right 
by conduct, tbe ct. will allow his wishes 
on religion to control the faith of the 
child, even after his death, but, in the 
case of the mother of an illegitimate 
child, will only do so so long as she is 
living, & the obligation to support the 
child rematns. "here special facts 
nullify or negative the application of 
any rule of law or practice compelling 
the ct. to yield to the wishes of a parent 
‘as to the religion of a child, the ct. is 
bound solely to pay regard to the 








Cases 241a—306a. 


241a, armas 


Permanent maintenance.] — (1) A 
judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father & his estate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 


ENGLISH AND Emprre Diagsst SUPPLEMENT. 


—Re MACARTNEY, MACFARLANE v. MACART- 
NEY, [1921] 1 Ch, 522; 90 L. J. Ch. 314; 
124 L. T. 658; 65 Sol. Jo. 435. 


aes Generally, Mentd. Beatty v. Beatty, [1924] 1 


251. 


Add. Annotation :—Mentd. Scott v. Pattison, 
[1923] 2 K. B. 723. 


Part VI.—Affiliation Proceedings and Kindred Proceedings 
under Colonial Statutes. 


259. 


262. 


262a. 


263. 


264. 
267. 


Add. ‘Annotations :—Distd. Boyce v. Cox, 
[1922] 1 K. B. 149. Mentd. Grocock v. 
Grocock, [1920] 1 K. B. 1. 


Add. Annotation :—Distd. 
[1922] 1 K. B. 149. 


Under separation order.|—An 
unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child :—Held: the mother was 
a ‘‘ single woman ’’ within 1872 Act, s. 3, the 
effect of a separzation order being to confer 
on her the status of a feme sole.—BOYCE v. 
Jox, [1922] 1 K. B. 149; 91L. J. K. B. 122; 
126 IL. T. 254; 85 J. P. 279; 38 T. L. R. 
51; 66 Sol. Jo. 142; 20 l. G. R. 686; 27 
Cox, C. C. 139, D. C. 

Annotations :—For ‘‘ R. v. Suffolk JJ. (1884), 
12 J. P. 426 ” read “‘ R. v. Suffolk JJ. (1848), 
12 J. P. 426.” 

Add. Annotations :—Refd. Brown v. Lecch 
(1924), 88 J. P. 208. Mentd. Russell v. 
Russell, [1924] A. C. 687. 

Add. Annotation :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. 


Add. Citation :—26 Cox, C. C. 129. 


Boyce v. Cox, 








274a, ——— After death of father.|—7?c MACARTNEY, 


278a. areas 


MACFARLANE v. MACARTNEY, No. 241a, ante. 
.J|—(1) A woman who was with 
child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
usually resided. The woman went home to 





280. 
285. 
293. 


be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Hight days 
after the commencement of this visit the 
woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child:—Held: the woman 
resided in that petty sessional division within 
1872 Act, s. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order against the putative 
father, as that sect. did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction to enter into any inquiry as 
to the validity of the original order.—R. v. 
LANCASHIRE JJ., Ha p. TYRER, [1925] 1 K. B. 
200; 94L. J. K. B. 331; 1382 L. T. 882; 89 
J.P.17; 41 T. L. R. 103; 69 Sol. Jo. 194 ; 
23 L. G. R. 32; 27 Cox, C. C. 711, D.C. 


Add. Annotation :—Refd. R. v. Lancashire 
JJ., Lu p. Tyrer (1924), 88 J. P. Jo. 701. 
Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

Add. Annotation : — Apld. 
Letheren, (1919) 2 K. B. 262. 


Williams _v. 


306a. S. P. DELOMBRE v. FOUQUAULT (1909), 44 


L. Jo. 263. 


welfare of the child.—Re CONNOR, 
(1919) 1 I. R. 361.—IR. 


PART V. SECT. 4. 


Child born before 
Children of Unmarricd Parents Act. 
1921 (Ont.) (ec. 54).)—Held: the father 
ia not liable to be prosecuted.—R. v. 
O’DONNELL (1923), 39 Can. Crim. Cas. 
94.—CAN. 


PART VI. SECT. 1. 

253 ii. -}—Under Children of 
Unmarried Parents Act, 1921, the 
father of an illegitimate child is liable 
for the maintenance & care of the 
mother before, at, & after the birth 
of the child, notwithstanding that the 


Se etearammeimanad 
i. 








child is still-born.—2e KImKPATRICK : 


& MOROUGHAN, [1927] 3 D. I. R. 546; 


60 O. L. R. 495.—CAN. 

sn. Birth before passing of Children 
of Unmarried Parents Act, 1923 (c. 50) 
(Alta.).J—The above Act applies, where 
its conditions are complicd with. to a 
child born before the Act was passed or 
came into operation.—-ANDERTON 0. 
SEROKA, [1925] 2 D. L. R. 488; (1925) 
1 W. W. RR. 1019; 21 Alta. L. R. 100; 
affg. (1925) 1 W. W. R. 543.—CAN. 

a Birth outside Alberta— Children 
of Unmarried Parents Act, 1923 (c. 50) 
(4lia.) applicable.J—-MUNRO v. LEED- 
TAM, (1925] 2 D. L. R. 604; [1925] 
1 W. W. R. 1113; 21 Alta. L. R. 75.— 


PART VI. SECT. 2. 


st IVWha may lay complawl—Chil- 
dren of Unmarried Parents Act, 1923, 


(c. 50) (Alia.).}-—-The deputy A.-G. of 
Alberta may authorise another person 
to act for the Superintendent of Neg- 
lected & Dependent Children in laying 
a complaint under the above Act. 
Such authorisation may be sufficiently 
given by telegram.—MUNRO v, LEED- 
aM, [1925] 2 D. L. R. 604; [1925] 
1 W. W. R. 1113; 21 Alta. L. R. 
75.—CAN. 





a i. ———.}—Where the affi- 
davit filed by the mother stated that 
deft. was the father of the child, not 
‘‘really the father” as required by 
Children of Unmarried Parents Act, 
8. 26:—Held: the omission of the 
word ‘“‘ really ’’ was fatal, & the action 
should be dismissed.—LANCASTER vv. 
VAUGHAN (No. 2) (1924), 33 B. C. RR. 
440.—CAN. 


318. Add. Annotation :-—Refd. Thomas v. J ones, | 


{[1920] 2 K. B. 399. 
321. 
[1920] 2 K. B. 399. 
322. 
v. Jones, [1921] 1 K. B. 22. 
323. 
[1921] 1 K. B. 22. 





emcees 


325a. 





keeper. 


doctor. 


father of her child. Resp. 


Add. Annotation :—Refd. Thomas v. Jones; 
Add. Annotation :—(Cenerally, Refd. Thomas 
Add. Annotation :—Consd. Thomas v. J ones, 


.|—Applt. was charged on 
complaint preferred by resp. with being the 
father of a bastard child of resp. Applt. was 
a farmer & a bachelor. Resp. was his house- 
On the morning of the birth when 
resp. was in labour, applit., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the 
After the birth he allowed her & the 
child to remain for five weeks & two days, 
until June 17, in his house. 
evidence whether she was sufficiently re- 
covered to have left at an earlier date. 
Applt. admitted that during those five wecks 
& two days he never asked resp. who was the 


said that during that time, 


PART VI. SECT. 4. 

& (p. 394) i. -~-— Children of Un- 
married Parents Act, 1927, s. 21— 
Whether retrospective.}—- A proceeding 
to obtain an affiliation order against A. 
us the father of an illegitimate child 
borne by W. on Oct. 18, 1925, was 
colmenced under the provisions of 
Children of Unmarried Parents Act, 
1921, & continued after Children of 
Unmarried Parents Act, 1927, came 
into force upon recoiving the royal 
assent on Apr. 5,1927. Some evidence 
wus taken in June, 1927, & on Sune 29 
an order was pronounced by a county 
et. gudge declaring A. to be the father 
of the child:—JIeld: above sect. 
which was different in terms from 
sect. 25 of the earlicr statute, was 
applicable to the proceeding though 
not in force when it was commenced. 
Above sect. providing that no order 
of afiillation shall be made upon the 
evidence of the mother of the child 
unless her evidence is corroborated 
by some other material evidence, 18 
an cuactment governing procedure 
only, & had effect from the time of 
its coming into force with respect. to 
any order made thereafter, & whether 
or not the proceeding was conmumenced 
before or after the enactment cune 
into force. - Re Wicks & AKMSTRONG, 
11928] 2D. L. RR. 210; 49 Can. Crim. 
Cas. 281; 61 0. L. 2. 667.-—CAN. 

317 xii. Add “‘ revsd. sub nom. R 
LEY v. Wirrpr, 22 C. L. BR. 381.” 


317 xiia. .J—--An 
isolated instance of familiamty in the 
presence of a third person & a state- 
ment by the putative father when 
taxed with the paternity of the child 
that other men besides him could be 
the futher of it, do not amount to 
corroboration under Infant Life Pro- 
tection Act, 1907, 8. 19, of the evidence 
of complainant that deft. was the 
father of her child.—Frost v. ALLEN 
(1919), 15 Tas. L. R. 12.—AUS. 


317 xxxiii a. —— -}—In 
an action by P. against L. for lying-in 
& medical expenscs & aliment for her 
illegitimate child, L. denied on oath 
P.’s allegation of seduction :—Held : 
the corroborative evidence in regard 
to seduction required must be evidence 
aliunde which was inconsistent with 
deft.’s innocence.—-Du PLESSIS 1, 
LEVY (1925), 46 N. L. RR. 249.—S. AF. 

317 xxxiii b, - —— ——.. }—A 
dental of a conversation testified to 
by independent evidence :—Held: an 
iinplied admission which vested the 
evidence with a quality it did not 
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not fix the date except that it was before 
; June 16, she asked applt. what he was going 
to do about the child, & he said that there 


was nothing for him to do but to pay. After 


872, C. A. 


There was no 


in her evidence payment. 


though she did 


previously possess. & corroboration of 
the mother’s evidenco in a material 
particulur.—PITIMAN v. BYRNE, [1926] 
S. A. &. R. 207.—AUS. 


317 xxxiii c. J - 
Evidence of a false denial by deft. is 
not corroboration, where such denial 
is not of facts establishing, or con- 
nected with, opportunities for inter- 
course at the critical time, & there is 
no evidence of opportunity, on the 
occasions referred to, which can cause 
the denial to give any particular colour 
to facts which have no suggestive 
significunce.—-MORRISON v. ‘TAYLOR, 
(1927) V. L. R. 62; [1927] Argus 1. Qh. 
30.—AUS. 





317 xxxiii d. —— ———  —-—..]-—H.. 
v. MooRE (1927), 38 B. C. R.425.—CAN, 
317 xxxiili e. —--- —~-- — -.}-- 


LUCIER v. OULLETTE (Sask.), [1928] 3 
W. W. KR. 587.—CAN. 

317 xxxviii a. —— - | 
—On a complaint that deft. had left 
his legitimate child without adequate 
means of support, evidence was given 
by the complainant that deft. was the 
father of the child. Letters which 
pltf. swore she had received from deft., 
& which pointed to sexual intercourse 
at a relevant penod, were admitted 
without objection. In one of these 
letters reference was made to the 
enclosure of £2. Ju another the 
writer acknowledged the receipt of 
letters from the complainant. Deft.’s 
solr. tendered letters writton by the 
complainant to deft. in one of which 
refcrence was made to the receipt 
of money from deft. Complainant's 
solr. also rendered a letter written to 
him by deft.’s solr., in which it was 
admitted, though paternity was denied, 
that deft. had contributed towards 
the support of a prior illegitimate 
child of which the complainant was 
also the mother :—Held: there was 
sufficient corroboration of the mother’s 
oath that deft. was the father of her 
child.—CaLLAN v. Uarty, Hz nn. 
HARTY (1928), 22 Q. J. P. 78.—AUS. 

317 xlva. 
Where reliance is placed upon oppor- 
tunity of intercourse, that evidence 
must be supplemented by evidence of 
circumstances which lead to the in- 
ference that it was probable that ad- 
vantage would be taken of the oppor- 
tunity.—RipLey v. WHIPP (1916), 22 
C. L. R,. 381.—AUS. 

317 xlv b. ; 
On the hearing of a complaint under 
Illegitimate Children’s Act, [.S.M., 
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resp. had left his house she wrote him a 
letter charging him with being the father of 
the child, & asking him if he meant to pay 
for its maintenance. 
no reply :—Held: the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required by 1872 Act, s. 4.—'THOMAS vw. 
JONES, [1921] 1 K. B. 22; 90 L. J. K. BK, 
49; 124 L. 7.179; 85 J. 2P.38; 36 T. 1.2. 


To that letter he made 


334. Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 183 L. T. 400. 
345. Add. Citation :—2 I. M. & P. 130. 


366a. Variation of order—Adjudication of paternity 
—‘* Fresh evidence.’’}—-On the application 
of resp., justices made an order adjudging 
that applt. was the father of her illegitimate 
child, & ordered him to make her a periodical 
On a subsequent application by 
applt. under Criminal Justice Administration 


1913 (ce. 92), the corroboration of the 
mothor’s evidence required to support 
w filiation order may bo supplied, not 
by mere proof of opportunity of inter- 
course, but by such proof coupled with 
the fuct that deft. devics circumstances 
with respect to it which aro otherwise 
proved & innucent m {hemsolves & 
thereby gives to the proved oppor- 
tunity a different complexion from 
what it would have borne had such 
fulsc statements not been made.-—— 





BARTLEY v. GALL, (19251 3 D. LR. 
585. [1925] 2 W. W. R. 669; 35 
Man. lL. R. 200.—CAN, 

317 xlve. ———- -——— Failure 


of défendant to call evidence 
evidence himself.|—Held: doft.’s con- 
duct did not afford corroboration of 
pitf.’s case.—Fappes vr. M‘NEISH, 
[1923] S. C. 443.-- SCOT. 

317 xlixa. —-- —- - - ~—-.]- Stn- 
CLAIR UW. RANKIN, [1921] S.C. 9335 58 
Se. L. R. 624.—-SCOT. 

317 xlix b. ---—-- - -.}~ Mere 
promiscuity of sexual intercourse with- 
out evidence that such inferecourse 
takes place as a means of gain does not 
justify a finding that au woman Is & 
common prostitute.-- NICHOLLE v.PAp- 
Dick, [1987] 8S. ALS. BR. 595.--AUS. 


PART VI. SECT. 5. 


gi. - No evidence of means c& 
expenses.}—An order mude- under 
Children of Uninarried Parents Act, 
1923 (ec. 50) (Alta.), fixing amounts to 
be paid by the putative father set 
asidc, where it was made without 
evidence being adduced as to his 
meuns, the expenses incurred by the 
mother, or the respective abilitics of 
the parents to provide for the child. 
—ANDERTON 0, SkROKA, [1925] 2 
D. ih. R. 912; [1925] 2 W. W. RR. 483 
21 Alta. L. KR. 362.—CAN. 


gi — Vuriation of order.)—Where 
the mother craved an increase because 
of the cost of living due to the war :—- 
Held: the amount of inlying expenses 
be unaltered, but decree granted for 
4s. 6d. per week, in name of aliment, 
permission boing granted to 
apply to tho ect. * 4 
circumstances arise. hORBLS Uv. imas- 
THEW, [1919] §. C. 242; 56 Sc. L. R. 
137.—SCOT. 


g iii. —~—.J~ The truce criterion in 
Scotland is, not the rank or financial 
position of the parties, but the support 
beyond want which must be accorded 
to an illegitimate child.—-FRASER t. 
CAMPBELL, [1927] &. C. 589.--SCOT. 





Cases 366a—403a. 


Act, 1914 (c. 58), s. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity :—Held: 
(2) (Avorny & SHEAR- 
MAN, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of appit. since the 
that evidence was not 
evidence ’”’ within sect. 30 (3).—CoOLCHESTEK 
v. PECK, [1926] 2 K. B. 366; 95 L. J. K. B. 
90 J. P. 180; 42 
28 Cox, CO. C. 225, D. C. 

Annotation :—Ak to (1) Folld. 2. v. Copestake, Hz p. Wilkin- 


father of the child. 


justices were right ; 


hearing, 


1088; 1385 L. T. 32; 
T. L. R. 535 : 


son (1926), 90 J. P. 191. 
366b. 








562, C. A. 
367. 

cock, [1920] 1 K. B. 1. 

Jones, [1924] P. 203. 
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PART VI. SECT. 6. 
sw. Lmprisonment-- Failure to nay 
alument ~-Offer by father to amarntan 
child un his home.}—In an application 
under Civil Imprisonment (Scotland) 
Act, 1882, s. 4, by the mother of two 
Wegitimate daughters for warrant to 
imprison the father, in respect: of his 
failure to obtemper a charge procced- 
ing upon a decree for payment of 
alimeut until the children respectively 
attained fourteen years of age, the 
Sheriff, notwithstanding an offer by 
the fathor, a married man, to maiutain 
the children, who were then over ten 
years of age, in his own home, granted 
warrant of imprisonment. The father, 
having sought to suspend the charge 
& warrant, the mother contended that 
his offer of maintenance should not be 
entertained, iu respect that, under 
the decree for aliment which was still 
current, his obligation could only be 
discharged by money payments :— 
Held: (1) a father’s option at common 
law to maintain his illegitimate child 
in his home, if a boy after the age of 
seven, & if u girl after the age of ten, 
was not excluded by the fact that at 
the date of such an offer of maintenance 
a decree against. him for aliment was 
still current: (2) in viow of the bond 
fide offer of maintenance here made, 
the complainer was not a person 
wilfully refusing to pay aliment within 
Civil Imprisonment (Scotland) Act, 
1882, s. 4, & charge & warrant sus- 
pended.— MacnonaLtpd vv. DENOON 
11929) S. C. 172.—SCOT. 


PART VI. SECT. 7, SUB-SECT. 2. 
400 ii. —— Irregularity or 
illegality in proceedings. }—Ulegitimate 
Children’s Act, R.8.S.1920(c.156),8.10, 
gives the ct. powor at the instance of a 
putative father to rescind or vary an 
order. He thus has a means of relief, & 
certiorari may in the discretion of the 





-]—(1) Criminal Justice Ad- | 
ministration Act, 1914 (c. 38), s. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) **Fresh evidence’’ must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case.—R. v. COPESTAKE, Ea p. 
WILKINSON, [1927] 1 K. B.468, 96L. J. K.B. 
65; 186 L. T. 100; 90 J. P. 191; 24 L.G. BR. 


Add. Annotations :—Refd. Grocock v. 
Mentd. Jones v. 
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(1) the 
1068 ; 


‘* fresh 
372a. 





375. 


379. 


384. 
395. 
398. 
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ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by 
Grocock, [1920] 1 K. B.1; 88 L. J. K. B. 
121 L. T. 466; 
T. L. R. 509; 63 Sol. Jo. 627; 17 L. G. R. 
623 ; 26 Cox, C. C. 485, D. C. 
Annotation :—Refd. Colchester v. Peck, [1926] 2 K. B. 366. 
372. Add. Annotation :—Mentd. Marshall v. Mal- 
colm (1917), 87 L. J. K. B. 491. 


Application for warrant—Jurisdiction 
of justices to question validity of affiliation 
order.]—R. v. LANCASHIRE JJ., Ex p. TYRER, 
No. 278a, ante. 


Add. Annotation :—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 


Add. Annotations :—As to (1) Apld. Grocock v. 
Grocock, [1920] 1 K. B.1. 
v. Peck, [1926] 2 K. B. 366. 
Add. Citation :—sub nom. R. v. Smiru, 55 
Il. J. M. C. 147. 

Add. Annotation :—Refd. Marsland v. Tag- 
gart, [1928] 2 K. B. 447. 

After this case add :—— 


law.—GROCOGK 0v. 


83 J. P. 185; 35 


Expld. Colchester 


- ----.]—See, now, Summary 


Jurisdiction Act, 1879 (c. 49), ss. 35, 47. 

New evidence.] — Complainant in 
an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, & an order on the 
evidence & on his own admission was made 
against one M. After the time for appealing 


against this order had expired, the rule in the 


19016 ! 


te oe 


superior ct. be refused.—- DWYER vt. 
BULBECK, [1923] 1 D. L. R. 597; 39 
Can. Crim. Cas. 162; 16 Sask. L. ht. 
183; [1922] 3 W. W. R. 391.—CAN. 


r i. Refusal to vary or 
rescind order.) —The magistrate has no 
discretion to refuse to hear an applica- 
tion, but after hearing it he may refuse 
to rescind or vary his order. If the 
magistrate refuses to hear the applica- 
tion, appct. is entitled to a prerogative 
writ of mandamus ta compel him to do 
80.— WHEATLEY ©. HOWARD, [1923] 3 
D. L. i. 288; 2 W. W. R. 942.—CAN. 

y i. Grounds for aliowing appeal. ] 
—On uppeal to a county ct. judge 
from an order of filiation made against 
deft. in a bastardy case by a stipendiary 
magistrate, the Judge, after rehearing 
the case, disbelieved the evidence of the 
mother, who was contradicted in im- 
portant particulars by independent 
witnesses, & contradicted her evidence 
before the magistrate, as to the pater- 
nity of the child :—Held: the appeal 
from the county ct. judge must be 
dismissed.—MULGRAVE v. CLANCEY 
(1925), 58 N. 8S. R. 105.—CAN. 


y ii. At what place.|—-In a com- 
laint under Children of Unmarried 
-arents Act, R. S. B.C., 1924 (c. 34), 
8. 7 (1), “‘ the cause ”’ of the complaint 
within Summary Convictions Act, 
R.S. B.C., 1924 (c. 245), 8s. 77, is the 
seduction & not the birth of the child ; 
& an apne from the dismissal of the 
complaint is properly taken to tho 
county ct. nearest the place where the 
seduction occurred. — FERGUSON vv. 
TAYLOR (B. C.), [1926] 3 W. W. R. 


di. —— Under Illegitimate Children’s 
made by a magistrate under s. 5 of the 
above Act may be varied by him on 
the application of eithcor of the parties 
under s. 9, & may be rescinded or 
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varied by him on the application of the 
putative father under s. 10.—WHEAT- 
LEY v. HOWARD, [1923]3 D. L. R. 288; 
2 W. W. R. 942.—CAN. 


sx. Compliance uith order— Whether 
condition precedent to appeal. |—I\t is not, 
a condition precedent to the bmnging of 
an appeal by a deft. from an order under 
Children of Unmarried Parents Act. 
1924 (c. 34). as amended, that proof 
be furnished that he has complied 
with the terms of the order.—-HYNES 
v. ALTON (B. C.), [1928] 3 W. W. ht. 
261.*—-CAN. 


sy. To Supreme Court—What court 
may consider.) -In an appeal on a 
point of law under Destitute Persons 
Act, 1910, from an uffiliation order, 
on the ground that complainant's 
evidence was not corroborated in a 
matcrial particular as roquired hy 
sect. 10 of that Act, the magistrate’s 
notes of evidence should be incorporated 
in & form part of the case on appeal, 
& the discretion to admit evidence 
under sect. 68 of the Act not strictly 
legally admissible belongs solely to 
the magistrate & is not controllable 
by the Supreme Ct. The latter ct., 
however, is ontitled to have regard to 
the nature of such evidence, once 
admitted, when considering whethor 
the evidence submitted as corrobora- 
tive may be regarded as such, its proper 
function on an appeal on a point of 
law being to determine whether there 
was evidence which was corroborative ; 
& if there was such evidence, it is not 
for the Appellate Ct. but for the 
magistrate to determine whether or 
not the cvidence satisfied him. Qu.: 
whether the Appellate Ct. on appeal 
on a point of law is entitled to treat 
as corroborative evidence not relied 
on by the magistrate as corroborative. 
Pry ue ae PARKER, [1928] N. Z. L. li. 


403b. 


complainant’s husband that he had cohabited 
with complainant at the material date & 
could have been the father of the child :— 
Held: the question of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father; the ct. would not, in 
support of a rule for a certiorari, rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
sessions, to which, owing to lapse of time, an 
appeal could not be made.—R. v. MARKHAM, 
Liz p. MARSH (1923), 67 Sol. Jo. 518. 

Sufficiency of corroboration.|— 
On a bastardy summons justices, having 
heard the evidence of the mother & such other 
evidence a8 was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms: 
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‘‘ On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft. is the 
putative father of the child’? :—Held: the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction, & 
a writ of certiorari should not issue to quash 
their order.—R. v. LINCOLNSHIRE JJ., Ha p. 
BRETT, [1926] 2 K. B. 192; 95 I. J. K. B. 
827; 1385 L. T. 141; 90 J. P. 149; 28 
Cox, C. C. 178, C. A. 


BANKRUPTCY AND 


ENGLIish AND Emprre Dicest SuPPLEMENT. 


INSOLVENCY. 


Part |—Bankruptcy Jurisdiction. 


Add. Annotations :—Refd. Re Lister, Kx p. 
Bradford Overscers & Bradford Corpn., [1926] 
Ch. 149. Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. C. 384; Wise v. 
Lansdell. [1921] 1 Ch. 420; Teitch v. Emmott, 
11929] 2 K. B. 236. 

Add. Annotation :—Mentd. Re Debtor, [1929] 
] Ch. 362. 

Add. Annotation :—Mentd. R. 
[1924] 2 K. B. 315. 

Add. Annotation :—Mentd. R. 
Excise Comrs., [1928] A. C. 402. 
Add. Annotation : -—Refd. Bowling v. Camp 
(1922), 128 L. T. 342. 

Add. Annotation :—Mentd. Re Moss, Ex p. 
Everitt (1923), 93 L. J. Ch. 98. 

How derived.|—Re Prior, E2 p. 
Prior, No. 1548a, post. 

Add. Annotations : — Consd. 
Trustee v. Pearse, [1922] 2 Ch. 87. 
Wigzell, #2 p. Hart, [1921] 2 K. 
London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67; Re Wilson, Ex np. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814; Re Wait, [1927] 1 Ch. 606. 
Mentd. Ke Ilarrington Motor Co. sy eat pp, 
Chaplin, [1928] Ch. 105. 


Add. Annotation :—-Refd. R. v. Customs & 

IKixcise Comrs., [1928], A. CU. 402. 

--— ~ Dependent on intention.|—H.xr 
oe (1801), 6G Ves. 33 31 i. R. 909, 
I. 

Pes —-Refd. 2?e Bryant, Hc p. 

diose, 402, 

79b. --—- Actor.]—It is certain that no actor, 

nor any person exhibiting gymnastic feats in 

public, nor even the proprietor of a theatre, 

would be a trader within the meaning of the 


11. 


19. v. Norman, 


26. » Customs & 
27. 


29. 





40a. 


60. Scranton’s 


Refd. Re 
B. 835; Re 


69. 
79a. 


Paterson (1813), ! 


Bkpey. Act (KEentiy, C.B.).-—SpEAK . »v. 
POWELL (1873), L. R. 9 JIéxch. 25; 43 L. J. 
M.C.19; 291. T4384. 


134. Add. Annotation :—Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 

160a. —--~ 
own medicines :—Held: a trader within 
the bkpt. law.— NICHOLSON v. COOPER (1858), 
31 L. T. O. S. 184. 

161. Add. Annotation :—Mentd. Re Charters, Ez p. 
Trustee, [1923] B. & C. R. 94. 

168. Add. oe :—Mentd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 506 

177. Add. Annotation :—Refd. Boulian uv. May- 
cock (1928), 138 L. T. 736. 





PART I. SECT. 1. 


4 ii. -J—IMPERIAL BANK 


86: 
or CA 
CANADA ¥. BARRER, [1921] 20 0. W.N. 





282; 59D. L. R. 523; 1C. B. R, 485. 
—CAN. 
20 ili. .J— Bkpe Act 








applies to debts & contracts, Pincliding 
leases, cxistiung when it came into 


force.— Re McKay (1921), 51 0. L. RR. farmer is not a 


—-—.]—A surgeon dispensing his | 


2c. B. hk. 59; 
N. 


PART I. SECT. 8, SUB-SECT. 1. 


121 fi. —-—- —— Debtea of former (1 
husiness unpoid.—A person who ceases 
to carry on his business & bocomer a 


190a. Theatrical proprietor.|—Srprak 7. POWELL, 
No. 79b, ante. 

197. Add. Annotation :—Mentd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 58. 


199. Add. Annotation :—Mentd. Victoria City v. 
Vancouver Island (Bp.), [1921] 2 A. C. 384. 


218a. S. P. R. v. CoLE (1698), 12 Mod. Rep. 243 ; 
Toon Raym. 443; Holt, K. B. 360; 88 E. R. 
1 
Annotation :—Refd. Belton v. Hodges (1832), 9 Bing. 365. 
218b. S. P. Re Cooxn, Ez p. Adam (1813), as 
a inl Ves. & B. 493; 2 Rose, 36; 35 
4. 19]. 


Annotations :—Refd. ‘Re Smoitley (1864), 10 L. T. 432. 
Mentd. Re Barrow, Er p. Moult. (1832), 1 Deac. & Ch. 44: 
Belton v. Hodges (1832), 9 Bing. 365 ; Wickham v. Wick- 
ham (1855), 2 K. & J. 478; Me Deane, Ez p. Goldsmid 
(1857), 1 Do G. & J. 257. 

223a. -— .|—A person who buys goods 

under age cannot, when he comes of age, 

be bkpt. in respect of them.—WHITLOCK’s 

CASE (1725), Cas. temp. King, 46; 25 EH. R. 

215. 


224. Add. Annotalion :—Apld. Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
].. J. Ch. 258. 
Add. Annotation ;--Apld. Re L. A. & B. F.M., 
Official Receiver v. The Debtors (1926), 95 
L.. J. Ch. 258. 
.]—In the absence of debts actually 
enforceable against them infants cannot be 
made bkpt., even on their own petition.— 
Re A. & M., [1926] Ch. 274; 70 Sol. Jo. 607; 
inom. Re lL. A.& B.F.M.. La p. OFFICIAL 
RECEIVER v. THE DEBTORS, 95 L. J. Ch. 258 ; 
134 L. T. 5389; [1926] B. & C. R. 19, D.C. 


Add. Annotations :—Apld. Re A. & M., [1928] 
Ch. 274. Refd. Hawkins & Sunderland v. 
Duché (1921), 90 L. J. K. B. 913; Re Debtors, 
Ex p. Debtor (1922), 92 I. J. Ch. 120. Mentd. 
Re A Debtor, [1922] 2 K. B. 109. 
235. Add. Annotation :-—Apld. Re L. A. & B. F. M.., 
Official Receiver v. ‘he Debtors (1926), 95 
L. J. Ch, 258. 
263. For ‘‘ Held: she was subject ... under 
1883 Act, s. 24’ read, ‘‘ Held: such aha 
of appointment was not separate prope Bf, 
within Married Women’s Property Act, 188 
s. 1 (5), & she could not be directed to appoint 
to her trustee in bkpcy. under 1883 Act, 
s. 24.” 
Add. Annotations :—Apld. Re Mathieson, 
[1927] 1 Ch. 283. Refd. Re Armstrong, 
Ex p. Boyd (1888), 21 Q. B. D. 264. 





| 226. 





226a. 


230. 


solely in farming,’ ete., so Jong as hia 
debts in connection with his former 
business remele unpaid. He must be 
deemed to he still ing on re 
business until all the debts are paid, & 

he ia not protected by Bkpcyv. Act, 


64 D. L. R. 699.— 


s. 8 (1).—-Re GARTRELL, Ex . KEARNS. 
1192313 D. L. eae t ides? aw. W.R. 


855; 4C. 


person ‘ engaged 








e 


Vol. IV.—Bankruptcy. Cases 267—390a. 


267. Add. Annotations :— As to (1) Apld. Re 321. Add. Annotation :—Mentd. Hawkins & Sun- 
Debtor (No. 3 of 1926) (1926), 185 L. T. 689. derland v. Duché (1921), 90 L. J. K. B. 913. 
a ©. ine Behar Ry. v. I. R. Comrs., [1925] 331. Add. Annotation ':—Retd. Hawkins & Sunder- 

27 4a. What is—Professional artiste producing pe ee Duene eet pee Ted Be Ors 

mal .- 833. Add. Annotation: — Apld. R. v. Central 

scenae.]—— fe A Drnror (No. 8 of 1926), Criminal Court JJ.. E L. C. C., [1925] 

[1927] 1 Ch. 07; 185 L. T. 6895 [1926] Sg ees ea ee 

Annotation :—Refd. Re Bankruptcy Notice (No. 202 of 1928) 336. Add. Annotation :—-Mentd. Re Whaley, Ka p. 
(1928), 44 T. L. R. 533. Official Receiver, [1921] 2 K. B. 623. 

274b. -—— Engaging in speculative trans- 385. Add. Annotation :—Mentd. Whitney v. I. R. 

feb ey ue of ela hl pendants Comrs. (1925), 42 T. L. BR. 58. 

y @ married woman, i ey involve the . 
making of genuine commeroial contracts 888- Add. Annotation :—Apld. Ite A Debtor, [1922] 
extending over a long period of time, may 2 Ch. 470. 
amount to carrying on a ‘ busincss”’ within 389. Add. Annolalion :—Consd. Ke A Debtor, 
ae ve 8. es (1), se he make her subject [1922] 2 Ch. 470. 

o the bkpcy. laws.—e BANKRUPTCY NOTICE ; Speer eee ce eens t 
on 292 oF 1928) (1928), 44 T. L. R. 633, _ avoid the operation of a pee ere served 

_ A. satiate ; : 

276. Add. Annotations :—Refd. Engelke v. Mus- pee or Wee ace overt ea ae 
mann, [1928] A. C. 4338. Mentd. Musmann v. obtaining an award of sequestration of his 
Engelke (1927), 96 L. J. K. B. 824. estate under Bkpcy. (Scotland) Act, 1913 

285. Add. Annotation :—Consd. Food Controller (c. 20). A receiving order made in pursuance 
v. Cork, [1923] A. C. 647. of the bkpcy. notice in England will, there- 

286. Add. Annotations :—Consd. Re Webb (Smith- fore, be valid, & cannot be set aside on the 
field, London), {1922]2 Ch. 369. Refd. A.-G. ground of the sequestration.—Re A DEBTOR 
v. De Keyser’s Royal Hotel, [1920] A. C. 508. (No. 199 oF 1922), [1922] 2 Ch. 470; 91 

297. Add. Annotation :—Mentd. Re Gunsbourg, LL. J. Ch. 577; 127 L. T. 832; 38 T. L. R. 
[1920] 2 K. B. 426. 683; 66 Sol. Jo. 521; [1922] B. & C. R. 

312. Add. Annotations :—Consd. Re Stanton, Hogg 151, C. A. 

v. Maule (1927), 44 T. L. R. 118. Mentd. 390a. —- -- ----— — - — ~ -—-—.]--Ie A DEBTOR 


Re Stanton, [1928] 1 IK. B. 464. 


(No. 737 oF 1928), No. 957a, post. 


PART I. SECT. 3, SUB-SECT. 6. 


266 i. Judgment dcbt~—Bankrupicy 
Act, 1908, s. 26 (f ).J-—A bkpcy. notice 
under the above sub-sect. cannot be 
issued against a married woman 
against whom a creditor has recovered 
a judgment.—Re WALKER, £27 7p. 
HINKEY, [1927] N. Z. L. R. 81.—N.Z. 

267 i. Carryyng on business.j]—lIt 1s 
only in cases where o married woman 
carries on a trade or business that she 
is subject to Bkpcy. Act, 1919 (c. 36) 
(Can.).—He STonn, [1925] 4 D. L. kh. 
518.—CAN. 

267 fi. In partnership with 

‘husband.|—Held: debtor was not 

carrying on business separately from 
her husband, & her adjudication in 
bkpcy. was irregular.—Re Scorr (1924), 
20 Tas. L. Rh. 43.—AUS. 


PART I. SECT. 3, SUB-SECT. 7. 

sa. Assignee of debt— Assigned by 
debtor with consent of creditor.J—le 
STAR FLOORING Co., [1924] 3 D L. R. 
269; 4C. B. R. 679.—CAN. 





PART I. SECT. 4, SUB-SECT. 1. 

ci. To deal with prosecution of 
fraudulent debtors.)—-Under Bkpcy. Act, 
8. 93, the prosecution may be ordered 
& proceeded with in the ordinary way 
before the existing cmminal cts. It 
does not require the judge in bkpcy. 
to hear evidence &, if he thinks fit, to 
commit accused to stand trial althaugh 
under sect. 95 tho judge in bkpcy. has 
a right to do so.—R. v. GOLDHAMMER, 
{1924]3 D. L. R. 1007; Q. R. 36 K. B. 
507 : 5 C. B. R. 127.—CAN. 


sb. Under Bankruptcy Act, 1919 
c. 36)—To order stay of execution— 

ntil receiving order dealt with.}— 
Held: the ct. had such power.—/?e 
‘THOMPSON POWDER Co., Re WINDING- 
Ur_ Act, (1923) 1. L. R. 496: 3 
© B. R. 481.—CAN 

sc. Under Bankruptcy .tct, 8. 63.5 - 
The Jurisdiction conferred by Bkpvey. 
Act, 3. 63, is confined to the adminis- 
tration of the bkpt.’s estate, & dves not 
extend to persons or matters outside 
the Act. 


The trustee in bkpcy. of R.’s_ estate 
moved for an order declaring that T. 
was wu general partnor of It. or that 
T. had wrongfully obtained from the 
firm of R. Bros. of which R. had been 
uw Member a certain sum of money :— 
Held: the trustee did not represent 
the firm of R. Bros., the authorised 
assignment having beon exccuted by 
Ik. only, & the Bkpcy. Ct. had no 
jurisdiction to try the questions raised 


' by the trustee's motion.—-/te’ Rey- 


NOLDA, [1928] 3 D. Tl. LR. 562, 62 
O.L. R. 860; 104. B. R. 127.- CAN. 

sd. Z'o order repayment of money— 
Paid by assignee to creditor—Alistake of 
law.j—Held : jurisdiction could not be 
excluded by a plea of payment by 
mistake of law.--DEMPSEY v. PIPER, 
(1921) N. Z. L. R. 753.—N.Z. 


PART I. SECT. 4, SUB-SECT. 2. 


se. Superior Court.jJ—The 
Superior Ct. sitting in any provincial 
judicial district has jurisdiction to 

ear a petition in bkpcy. served upon 
a debtor residing & doing business in 
any part of the province.—BoILy v. 
MoNvunry, [1928] 1 DPD. Th. KR. 926; 
J1928] S.C. Lt. 182; 8c... 665.— 
CAN. 


PART I. SECT. 4, SUB-SECT. 4. 


363 i. With antent to defeat 
creditors }—l1f debtor before his bkpcy. 
pays money fraudulently, with a vicw 
to concca from his creditors his 
assets, the ct. will order repayment of 
such money.—Re CoHEN & SWEIGMAN, 
ix p. ROSENBERG, [1925] 1 D. L. R. 
248; 5C. B. ht. 346.—CAN. 





PART I. SECT. 5. 


388 xiv. -—-- Power of Scottish Court 
to confirm foreyn sequestration cd to 
authorise sale of property in Scotland.] — 
A potition was presented by the official 
receiver appointed by the Ct. of Chile 
in the sequestration of the estates of a 
deceased person resident there, craving 
the ct. to confirm the Chilian sequestra- 
tion, to authorise petitioner to 


ON 


sell Scottish heritage bclonging to 
deceased’s estate, & to authorise 
petitioner to uplift the proceeds of 
certain Scottish policies of assurance 
on the hfe of deceased. The ct. 
granted authority to petitioner to sell 
the Scottish heritage on certain terms, 
under a declaration that such sale 
should not operate conversion, & on 
condition that petitioner should con- 
sigo the balance of the proceeds in the 
name of the accountant of ct. to 
abide the orders of the ct.. but refused, 
as unnecessary, the crave of the 
petition for authority to uplift the 
proceeds of the policies of assurance.— 
ARAVA vw. COUNILL, [1921] S. C. 462, 
58 Sc. L. Rh. $95.—SCOT. 


PART I. SECT. 7. 


* 302 ili a. —— Whether enforceable in 
Saskatchewun—wNecessity for notice tu 
anterested parties.])—Qu. >: whether the 
words ‘ British Ct.’”? in Imperial 
Bkpcy. Act, 1914 (c. 59), 8s. 122, include 
a Canadian Ct. exercising bkpcy. 
jurisdiction, & whether the provisions 
of said Act) apply to immovahles’ in 
Canada. Even if said words & pro- 
visions do so apply, an application 
to the Saskatchewan Ct. of K. B., 
hy a trustee in bkpcy. ae in 
Iingland, for an order giving clfect 
to antorder made there under sect. 122 
will not be heard if due & proper notice 
of the application has not been given 
to all persons interested in the relief 
sought thereby.—J’e GRAHAM (Sask.), 
11928] 4 D. L. RR. 375; [1928] 3 
. e e 5 10 Cc. 1. hk. {71.—CAN. 
o. For * Order of Canadian Pro- 
vincial Court—Where good_ throughout 
Canada,” read * Order_of provincial 
court-- Good throughout Union.” 


oi. —~ No request of other provincial 
court—Subsequent motion to remedy 
omission.}—Where a motion was made 
without such request, the ct. granted a 
similar motion, made after such request 
had been obtained, to remedy tho 
omission. — Jte Leaach & LEPiInay, 
(1922) 3 W. W. R. 284; 70D. Ln. 
867.—CAN. 





Cases 397—583. 


397. 


409. 


410. 


419. 
421. 
428. 


434, 


451. 


454a,. —— 


sf. 


months before bankruptcy—-~Debt in- 


ENGLISH AND Empirr DicEst SUPPLEMENT. 


Part I]—Acts of Bankruptcy. 


Add. Annotation :—-Mentd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 58. 

Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

Add. Annotation':—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


Add. Annotation :—Mentd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 506. 


Add. Annotation :—Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


Add. Citations :—sub nom. Re PHILLIPS, 
Hz p. Puiuuips, 69 L. J. Q. B. 604; 82 L. T. 
691; 44 Sol. Jo. 469; 7 Mans. 277, D. C. 


——_— -—— ~ — — }—An unstamped 
deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
“of bkpcy., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the property comprised 
in the deed.—Re SHaw, Hz p. OFFICIAL 
RECEIVER (1920), 90 L. J. K. B. 204; [1920] 
B. & C. R. 156. 

Add. Citation :—1 Sm. & G. 246, n.; 
EK. R. 106. 


65 





.]}—By indenture dated Feb. 21, 
1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9s. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 
solr., & his bill of costs amounted to 
£217 10s. ld., & that B. had undertaken to 
pay to a bank certain moneys due to them 
by bkpt. on realising his securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 
& £2,050 payable to bkpt. under a certain 
agreement. 3B. was to hold the sums assigned 
to him upon trust, in the first place to pay 
& discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
discharge certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of S. & her children. On Feb. 3, 


PART Il. SEOT. 1. 


Pariner— Retirement more than 


curred during partnership. |}—Held : such 


artner could not be joined as a party 
bkpcy. proceedings against the 
partnership.—Re STANDARD COOPER- 


n 


AGF 
Cc. B. 


PART I]. SECT. 2, SUB-SECT. 2.—A. 


457 i. 
near relatives—in return for promissory 
notes—Not included in statement of 
affairs.}—An intent to defraud creditors 
presumed from the above transfer 
which took place within six months of 





qi. 
Co., [1924] 2 D. L. hk. 703; 4 
R. 673.— AN. 





Transfer of properiy to 
wife. 


468. 


469. 


471. 


479. 
487. 
488. 


489. 


501. 
528. 
533. 
544. 
550. 
552. 
583. 


the ban gare v. TESSIER (1921), 6 
D. L. R. 479; 37 Can. Crim. Cas. 375, 


PART II. SECT. 2, SUB-SECT. 8. 


-/-In a judgment by default. 
recovered against a husband & wife it 
was declared pitf. should be entitled to 
recover against defts. sointly & severally 
the sums therein specified ; 
was ordered that execution be limited 
to the free separate property of the 
Notwithstanding 
& restricted terms of the judgment, a 
pracipe was lodged for 8 writ of sale 
directed against the real & personal 
property of both defts. The writ of 


1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by H. for £58 6s. 11d. for the 
board & lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. <A receiving 
order was made on June 3, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 :— 
Held: on the facts the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act of bkpcy. under 1914 Act, s. 1 (1) (b). 
Prion, Ea p. TRUSTEE, [1922] B. & 
C. R. 1, C. A. 


Add. Annotations :—Expld. Re Fredericke & 
Whitworth, #2 p. Hibbard, [1927] 1 Ch. 253. 
Refd. Re Debtors (No. 771 of 1926) (1926), 
43 T. L. R. 9. 


Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


Add. Annotations :—Consd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. Refd. Ite Moyle, 
Ex p. Trustee, [1924] B. & C. R. 22; Re Drage, 
aga & Roberts v. Knight (1926), 134 L. T. 
7q 5. 

Add. Annotation :—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

Add. Annotation :-—Mentd. Sevenoaks U. D.C. 
v. Twynam, [1929] 2 K. B. 440. 

Add. Annotation :—Refd. Re Prior, Ez p. 
Trustee, [1922] B. & C. R. 1. 

Add. Annotations :—Refd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118. Mentd. fe 
Stanton, [1928] 1 K. B. 464. 

Add Annotation :—Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

Add. Annotation :-—Mentd. Re Mellor. Alvarez 
v. Dodgson, [1922] 1 Ch. 312. 

Add. Annotation :—Refd. Ke Davies, Ez p. 
Miles, [1921] 3 K. B. 628. 

Add. Annotation :—Refd. Ke Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 
Add. Annotation :— Refd. 
1 Ch. 180. 


Add. Annotation :—Mentd. Sevenoaks U.1). C. 
v. Twynam, [1929] 2 K. B. 440. 


Add. Annotation :—Mentd. Pole-Carew v. 


fe Stanton, [1929] 


sale followed the language of the 
precupe, & a return of nulla bonu was 
later made against both defts. On u 
petition to have the husband adjudi- 
cated bkpt. upon the ground of his 
having committed an available act 
of bkpcy. within Bkpcy. Act, 190%, 
s. 26 (j):—Jleld > the writ of sale & 
the return thereto were irregular & 
ineffectual us against the husband, the 
cL. had no power in the present pro- 
ceedings to amend the judgment as 
entered, & ne act of bkpcy. had been 
established as against the husbaud upon 
which an order of adjudication could 
sroperly be made—Re GREEN, A 
coo [1928] N. ZL. RR. 538i 


but it, 


the precise 


— 
e 


590. 


595. 


598. 


600. 


675. 
763. 


766. 


7179. 


787. 
788. 


Western Counties & General Manure OCo., 
[1920] 2 Ch. 97. 


Citations :—For ‘‘ 21 W. R. 422” read “ 2] 
W. R. 402.” 


Add. Annotation :—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 
Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 
Add. Annotations :—As to (1) Refd. Re 
Gunsbourg, [1920] 2 K. B. 426. As to (2) 


eee Re Davies, Hz p. Miles, [1921] 3 K. B. 
Add. Annotation : --Mentd. Minter v. Priest, 
[1929] 1 K. B. 655. 

Add. Annotations :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 


Add. Annotation :—Mentd. R. v. Norman, 
[1924} 2 K. B. 315. 

Add. Annotation :—Distd. Re Fredericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Ch. 253. 
Add. Annotation :—Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


Add. Annotation :—Consd. Ke Debtor, [1929] 
1 Ch. 170. 


797a. Creditor who has assented to deed of arrange- 


PART II. SECT. 2, SUB-SECT. 10.— 
A. (&). 


n. For “ Zelda: 
sustainable ’’ read ‘“‘ Held: the objec- 
tion was not sustainable.’’ 


sg. Costs of unsuccessful execution not 


ment—Deed void for want of registration.|— 
On June 11,1921, applt.co. recovered judgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The arree- 
ment provided (inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpcy. 
petitions pending against debtor by creditors 
other than applt. co. As a result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agrce- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. ‘This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 


652.—N.Z. 
the objection was 
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Applt. co. subsequently issued a bkpcy. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal :—Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was also itself void; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in the letters 
signed by them that the agreement was void, 
& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & appit. co. was not estopped from 
issuing the bkpcy. notice.—Re A BANK- 
RUPTCY NOTICE, [1924] 2 Ch. 76; 93 L. J. Ch. 
497; 68 Sol. Jo. 458 ; [1924] B. & C. BR. 188 ; 
ow nom. Re A BANKRUPTCY NotickE (No. 62 
OF 1924), Ha p. PETITIONING CREDITORS v. 
DEBTOR, 131 L. T. 307, C. A. 


Annotation :— As to (2) Consd. Huddersficld Fine Worstcds 


v. T 


800. 


800a. 


804a. 


811. 
828. 
830. 


830a. 


included.J|—Re Eva, (1927) N. Z. L. R. 


PART II. SECT. 2, SUB-SECT. 10.—C. 


sh. Time of service—Service out of 
time.}—A debtor summons was per- 
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odd (1925), 42 T, L. R. 52. 

Compare Nos. 8778a, 8782d, post, & original 
volume, p. 160, No. 1498. 

Add. Annotation :—Folld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


Change in judgment creditor — Judgment 
obtained by firm—No leave to issue execu- 
tion.}—Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under Rh. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name.—fe LIL, 
Ex p. Hour & Co., [1921] 2 K. B. 831; 90 
L. J. K. B. 734; 125 L. T. 736; [1921] 
B. & C. R. 12. 

Notice not good against partners 
not served.|—He Drxsrors (No. 807 or 
1922), Ex p. DEBTOR, No. 887a, post. 


Add. Annotation :—Consd. Re Debtor (1920), 
90 L. J. K. B. 513. 








Add. Annotation :—-Expld. Fe A Debtor, 
[1929] 2 Ch. 146. 
Add. Annotation :—Apld. Re A Debtor, 


[1920] 2 Ch. 146. 

— —.]—Where a bkpey. notice was issued 
against the co-resp. in a divorce suit for 
failure to comply with an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to the latter’s soltrs., 
for lodgment of the money in ct. :—Held: 
the bkpcy. notice was bad & the receiving 
order made thereon ought to be discharged 
because (1) it was not. issued in the name of 
petitioner, the real creditor, but im that. 
of his solrs. ; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, & the creditor, therefore, had not 


sonally served on bhpt. two days too 
latw :---Held: the condition of bkpcy. 
prior to the filling of a petition neces- 
sarily involved au act of bkpcy. which 
the ct. would assume was a proper 
ground for the  adjudication.—He 
GorRNAM, {1924] 2 I. R. 46.—IR. 


Cases 830a—959. 


obtained a ‘ final ’’ judgment or order within 
1914 Act. s. 1 (1) (g).—Ae A DEBTOR (No. 76 
OF 3929), 11929] 2 Ch. 146; 98 L. J. Ch. 334 ; 
141 L. T. 250; 45 T. L. R. 403; 73 Sol. Jo. 
299; [1929] B. & ©. R. 48, C. A. 

Add. Annotation :—Relfd. lic L.A. & B. F.M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 

Add. Annotation :—-Consd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 


Add, Annotation :—Refd. Re A Debtor, [1929] 
2 Ch. 146. 
Add. Citation :—15 Mans. 304. 


Add. Annotation :—Consd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 


857. 


866. 


870. 


875. 


875a. 





pay registrar of county court.|—-Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar—Re A DEBTOR (No. 16 OF 
1922), La p. Tur DEBTOR (1922), 92 L. J. Ch. 
410; [1922] B. & C. R. 264, D.C. 


Partner—Not at principal place ot 
business.|—Where a judgment has been re- 
covered against a firm, & a bkpcy. notice 
iollowing the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm, & a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served.—Le 
Drsrors (No. 807 or 1922), Ex p. DEBTOR 
ote fe L. J. Ch. 120; [1922] B. & C. R. 
1] 


Add. Annotation :—Consd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & C. R. 221. 


9238a. ——-—- Issue of second notice by same ed 
-—Creditors having obtained judgment issue 
a bkpcy. notice for £945 & served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh bkpcy. 
notice about two months later for £857, &, 
that notice not having been complied with 
within seven days. a petition based on the 
fresh bkpcy. notice was presented & served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice:—Held: (1) 
debtors could not refuse to comply with the 
fresh bkpcy. notice on the ground that as the 
previous notice had resulted in an act of 
bkpcy. this had put it out of the power of 


887a. 





898. 


PART II. ea a es 10.— | 


939 i. Must be mutual dd in same 
right.J—-Re ANDURSON, Er p. ALEX- 
ANDER ae 275. RN. S. W. 296; 
44N.S. W. W.N. 69.—AUS. 


PART II. SECT. 2, SUB-SECT. 12. 
sj. Defaults.}—Defaults more than 
six. months before presentation of a 


D. 


Judgment to pay creditor—Notice to | 


sk. Fadure to mect serves of 
sory notes.}—Held : an act of bkpey.— 
Ite Po LESTER v. PORTER, (1925] 1 
. R198; 5 C. B. R. 328.—CAN. 


sl. Failure to mcet liabilities as they | 
become due.jJ—-The words 
meet. his Mabilities as they become 
due ” do not mean that when in Rear 
single case debtor makes default 
payment of a debt as & when due he 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be set aside, & the money made avail- 
able for the general body of creditors.—He 
DEsTors (No. 771 oF 1926) (1926), 43 
T. L. K.9; 70 Sol. Jo. 1089; sub nom. Re 
FREDERICKE & WHITWORTH, Hz p HIBBARD, 
[1927] 1 Ch. 253; 96 L. J. Ch. 70; 136 L. T. 
268; [1926] B. & C. R. 156, C. A. 


Add. Annotations :—Refd. Ie Dcbtors (No. 
771 of 1926) (1926), 43 T. L. R. 93 Re 
Fredericke & Whitworth, Ez p. Hibbard, 
[1927] 1 Ch. 253. 


938. 


942. Add. Annotation :— Consd. fe A Debtor, 
. {1929] | Ch. 362. 

953. Add. Annolation :—Consd. Ke <A Debtor, 
[1929/ 1 Ch. 362. 

954. Add. Annotution :—-Refd. fe A. Dehtor, 
[1929] 1 Ch. 362. 

957. Add. Annotation :-—Consd. Ite A Debtor, 


{19291 1 Ch. 362. 

957a. Statement to agent of creditors of insolvency 
in foreign country.|—A debtor informed a 
person acting for some creditors in Kngland 
(a) that he owed debts to a very much larger 
amount in Switzerland; (6) that bkpcy. 
proceedings had been ‘initiated against him 
there ; (c) that. he intended to offer his Swiss 
creditors £1,000, which was all the money he 
had; (d) that if the Swiss creditors accepted 
that, he intended to offer his English creditors 
os. in the £1, payment to be spread over a 
number of years. The creditors proceeded 
against the debtor, alleging that. he had com- 
mitted an act of bkpcy. under 1914 Act, 
s. 1 (1) (Rk). A receiving order having been 
made, the debtor appealed :--Held: (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a ‘ notice ”’ 
to his creditors that he had suspended or was 
about to suspend payment within the scct. ; 
(2) the debtor being in England, there being 
creditors in Iingland, & the jurisdiction here 
heing undoubted, it was not necessary to 
suspend the making of a receiving order 
here. The Swiss proceedings could be con- 
sidered from time to time, & a stay in the 
proceedings here ordered, if advisablJe.- 
Re A DEBTOR (No. 737 OF 1928), f1929|1 Ch. 
362; 08 L. J. Ch. 38; 140]. T. 2663 [1928] 
B. & C. R. 130, C. A 


959. ddd. Annotation :—Consd. & Apld. He A 
Debtor, [1929] 1 Ch. 362. 


meet his liabilities as they become 
due’? do not naan Bh continuing 


romis- 


default.—BROWN LLY-DOUGLAA 
& Co., [1923] 1 W. W. Re 1340; [1923] 
2D. L. R. 738; 32 B.C. R. 143.—CAN, 


** ceases to 
PART II. SECT. 4. 


m i. —— Not statement showing 


in 
insolvency prepared by ee agent. | 


bkpey. petition followed by demands commits an act of bkpcy., but a failure —te TENENBEIN, KRUPTOY 
for payment are not sé an act of — ** to meet his liabilities as they become Act (Man.), {1927) 4 D. L. R. 270: 
bkpe Ly y put when furthor defaultstakhe due” in some wider sense—Re [1927] 2 W. W. BR. 374—CAN. 

place within six months of the pet ion CANADIAN Cap Co., Ez p. TRUSTEE, ii. j—Re Sx x N. B.) 
the whole form one continuing act of [1924] 1 D. L. R. 617: oe oO. L. ht. 11927] 2D. L. R. 969 235: 
pbkpey.—Re RalTBLaT, (1925) 3 D. 1. Ge 506: 4C. B. BR. 185.—C 

446; 5C. B. R. 765; affg.. i925) ajfd., {1928} 1 D. L. R. “350: ws BR. 

ae sm. ——.}—The words ceases to 612.--CAN, 
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968. Add. Annotations :—Refd. Re Debtor (No. 3 971. Add. Annotation :—Expld. Re A Debtor, [1929] 


of 1926) (1926), 185 L. T. 689; Re A Debtor, 
[1927] 1 Ch. 97. Mentd. South Behar Ry. ». 
I, R. Comrs., [1925] A. C. 476. 


1 Ch. 362 


972. Add. Annotation :—Refd. Re A Debtor, [1929] 


1Ch 362. 


Part Ill._—Petition. 


ane ee, 





07a. Re AYRE, 
(1840), 10 L. J. Bey. 26. 


1011. Add. Annotation :—Mentd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


1016a. Exercising powers under Law of 
Distress Amendment Act, 1908 (c. 53).]—A 
landlord obtained judgment against his 
tenant for £204 in respect of rent & fire 
insurance, & served on him a bkpcy. notice. 
The notice was not complied with, & a 
petition for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 6 of the above 
Act, to pay their rents directly to him, & 
from one subtenant he received £62, the 
debt being thus reduced by that amount. 
A Drage order was afterwards made :— 
Held: as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpcy. 
notice in the normal way.—fe A DEBTOR 
(No. 549 of 1928), [1929] 1 Ch. 170; 98 L. J. 
Ch. 35; 140 L. T. 165, 457. L. BR. 10; 72 
Sol. Jo. 727; [1928] B. & C. R. 125, C. A. 

1019a. Solicitor—Petition based on order for pay- 
ment of costs to client.|—2?e A DeBToR (No. 
716 of 1929), No. 830a, anle. 


1048. Add. Annotalion:—Refd. Fe IL. A. & 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 


1047a. —— Under voidable contract.|—A. 
employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission. B. re- 
covered judgment against A. for the amount 
of the promissory note in default of appcar- 


Kaz p. Ports 








PART III. SECT. 1, SUB-SECT. 1.—A. 


bi. -}—Thero is no power 
in an agent, under general power 
of attorney, to present an insolvenc 
petition on bebalf of his principal, 
unless the power expressly authorises 
such act.—Re OsMAN (1919), 40 
N. L. R. 17.—S. AF. 








1026 ifi. ———.]—-A bkncy. ct. should 
not proceed with a petition on a dis- 
puted debt unti! the ordinary cts. have 
sottled the disputed 
WHISTLE Co., [1925] 1 D. L. R. 1110; 
5 C. B. R. 495.—CAN. 

si. Debt contracted before Bankruptcy 
Act, 1919, in operation.}—A receiving 


ance, & issued a bkpcy. notice based on the 
judgment, & A. having failed to comply with 
the bkpcy. notice, B. presented a bkpcy. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B. to L. :—Held: the act of bkpcy. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, s. 5 (3), to be satisfied with the proof 
of B.’s debt, & the receiving order must be 
rescinded.—Re A DEBTOR (No. 229 of 1927), 
[1927] 2 Ch. 367 ; 96 L. J. Ch. 381; 137 1. T. 
507; [1927] B. & C. R. 127, C. A. 


1048. Add. Annotations :—As to (1) Refd. Hum- 
phery v. Wilson (1929), 141 IL. ‘I’. 469. 
Generally, Mentd. Maskell v. Hill, [1921] 3 
kK. B. 157. 


1050. Add. Annotation :—Folld. Re Debtors, [1927] 
1 Ch. 19. 


1051. Add. Annotation :—Mentd. McDonald v. 
Nash, [1924] A. C. 625. 


1051a. |—A debt to be a good petitioning 
creditor’s debt must be a liquidated sum, pay- 
able cither immediately or at some certain 
future time at the date of the act of bkpcy. 
It is not sufficient that the debt should have 
become a liquidated sum in the interval 
between the act of bkpcy. & the presentation 
of the petition.—Re DrEestors (No. 669 of 
1926), [1927] 1 Ch. 19; 96 L. J. Ch. 33; 186 
L. T. 182, C. A. 


Add. Annotation :—Consd. 
[1927] 1 Ch. 19. 


1066. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 


1067. Add. Annotation :—Apld. Re Debtor, Hx p. 
Lawrence, [1928] Ch. 665. 





1065. Re Debtors, 





8 iii. I—Such a debt cannot 
be used as a ground for a bkpcy. 
petition.—Re Sutton, [1924] 4 D. L. kh. 
315 . 5 Cc. B. R. 75.—CAN. 

en. Debt contracted in province an 
which company not licensed to trade—— 
No residential qualification.}—When a 
co. is not licensed to trade in a province 


question.—Re 


b ii. S.P. Ex p. GARBUTT (1925), 46 
—S. AF. 


N. L. R. 57 
998 if. No evidence when debt 
accrued-—Motion wunopposed.}—Held: 
petitioners were entitled to the relief 
which they claimed.—FisHer ov, 
Wrtxig, LTpD., [1920] 19 O. W. N. 
251; 59D. L. R. 602; 10. B. R. $76. 
—CAN. 
PART IIl. SECT. 1, SUB-SECT. 2.—A. 
1026 ii. ———.}—Where there is. no 


privity of contract between the in- 
solvent & the alleged creditor, no debt 





can exist which may be made the 

und for a bkpcy. petition.—Re 
ANADIAN CHOCOLATE -» {1924] 2 
D. L. R. 508.—CAN. 


J.8. 


order against a co. under the above 
Act may be based upon a debt owing 
to the co. by reason of its having 
undertaken, after the Act came into 
operation, the Habilities incurred by a 
firm before the Act came into operation. 
—Re STEWART MERCANTILE Co., LTD., 
(1921) 1 W. W. R. 740; 59 D. L. R. 
412 10C. B. R 367.—CAN. 

s ii. Judgment founded on 
cauge of action partly arising before 
Act in operation.)—Held: such judg- 
ment was sufficient either as an avail- 
able act of bkpcy., or as constituting 
a debt upon which to found a bkpcy. 

etition. — Ie MAGUIRE, [1923] j 





LT. R. 1186; 61 O. L. R. 63; 3 
C. B. R. 880.—CAN. 


209 


& has no assets in that province, the 
mere fact that rnembers of tho co. have 
purchased raw furs when in that pro- 
vince docs not confer on it. a suflicient 
residential qualification to enable a 
bkpcy. petition to be presented against 
it in that province.—Re RoBINSON 
(R. 8.) & Son, Lrp., [1923] 1 D. L. hk. 
691; 3 C. B. R. 537.—CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 
C. (a). 





1050 iv. .}-~-It is sufficient if the 
debt is actually owing, though not 
actually due or payabic.—Zte TUNNELL, 
LTp., kz p. WILLS & ANDERSON, [1923] 
4D. L. R. 1018.--CAN. 
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Cases 1077a—1253a. ENcnLIsH AND Emprre Dicest SuPPLEMENT. 


1077a. Tender before bankrupty notice—-Whether 
creditor bound to accept.|—On Jan. 3, 1928, 
«a creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 


only became due between the date of the 447g. 


writ & the judgment, untouched by the 
judgment. On Jan. 9, in response to the 
creditor’s invitation, debtor tendered the 
£23 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bkpcy. notice 


1179. 


was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy.—He A DEBTOR, Ez p—p. 
NEWwBuRYsS, Lrp. (1926), 95 L. J. Ch. 199; 
[1926] B. & C. R. 23. 

Add. Annotation :—Refd. Re A Debtor, 
ae p. Petitioning Creditors, [1924] B. & CO. R 
105. 

Add. Annotation :—Refd. Re A Debtor, [1928] 
Ch. 199. 


in respect of the £47 judgment debt, & on 1178a. ——- ——- Attendance at meeting of com- 


Keb. 16 he filed a petition based on the two 
debts, & on non-compliance with the bkpcy. 
notice :—-Held: though the two debts were 
still owing & amounted to over £50, so that 

. the creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpcy. notice of 
the £23 offered at his invitation, & refused 
only in order to keep the total debt over £50, 
was ‘‘ sufficient cause’”’ within sect. 5 (3) 
for making no order on the petition.—Re 
Drntor, Wa yp. LAWRENCE (No. 21 oF 1928), 
{1928} Ch. 665; sub nom. Re DEBTOR 
(No. 21 oF 1928), Ha wp. PETITIONING 
CREDITOR v. DEBTOR, 97 L. J. Ch. 255; 
sub nom. Re DEBTOR, Ha p. LAWRENCE, 139 
].. T. 519, D.C, 


Giles v. Kruyer, 


[1921] 3 K. B. 23 

1110a. —— Note given for illegal considera- 
tion—Bona fide holder without notice.)— 
Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, showing his 
bona fides & want of notice of the illegality 
of the consideration, & there is no ground for 
disbelicving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, & a receiving 
order should be made.—Re A Dusror (No. 4 1182 
OF 1922), Ea p. PETITIONING CREDITOR, : 
[1922] B. & CO. R. 116, C. A. 1210 

1115. Add. Annotation :—Mentd. McDonald v. | ° 
Nash, [1924] A. C. 628. 

1127. Add. Annotahions :—Consd. Re A Debtor, 





1211. 
[1929] 2 Ch. 146. Refd. e A Debtor, [1927] 1217. 


mittee of inspection.]—— About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs. 
His trading was not prosperous & new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
uccountant attended the office of one of the 
trustees under the deed & suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, & their director & their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed & 
presented a petition in bkpcy. grounded upon 
the execution of the deed as an act of bkpcy. : 
—Held: on the facts, petitioning creditors 
had so far recognised the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpcy.—Re A DrEstTor, Ea p. 
PETITIONING CREDITORS (No. 24 oF 1924), 
(1924), 94 L. J. Ch. 42; [1924] B. & C. R. 
105, D. C. 

Add. Annotation :—-Apld. Re A Debtor, Ex p. 
Newburys (1926), 95 L. J. Ch. 199. 
Fe dd. Annotation :—-Refd. Re A Debtor, [1928] 


Add. Citation :—39 I. J. Bey. 46. 
Add. Citation :-—29 W. R. 268. 


1 Ch. 19. 1253a. —— Secretary duly authorised to present 


1185. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 


1175. Add. Annotation :—Dbtd. Re A Debtor, 
ha p. Newburys (1926), 95 L. J. Ch. 199. 


1177a. —-~- -| —Where the agent of cer- 
tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustee 
enclosing the creditors’ account, & asking for 
an acknowledgment of the claim, & after 
reccipt of particulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment :—Held: there | 








petition.|—-The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpcy. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that tbe petition was 
wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition :—Held: 
the petition amply informed debtor who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there was no defect or irregularity &, even 
if there were, it would come within 1914 


. as PART II. SECT. 1, SUB-SECT. 4. before the presentation of the petition. 
PART III. SECT. 1, SUB-SECT. 2.—G. 1202 i. Within sit months—-When —BROWN v KELLY-Dovaias & Co., 


so. Order for alimony.J—Upon aie time begins to ru 


to meet [1923] 2 D. L 738; 32 BG KR 


n—Ceasi € Re 1: Mer Pe 
petition by a woman for a receiving abilities.}—Whore A. had failed to 143; [1923] 1 W. W. R. 1340.—CAN, 


order against her husband, based upon pay Uabilities on their 


due dates 


a failure to pay alimony :—leld: the eighteen months prior to the presenta- PART Ill. SECT. 3, SUB-SECT. 1.—-B. 


order did not create a debt within’ tion of the bkpcy. petition against 








-}—All members 





u i. 
Bkpey. Act, s. 44.—He FRKEDMAN, him :—Held: the mere continuance of of the firm must be named in a petition 


a 433 D. L. R. 517; 55 OL. R 


hi-naw aaonrrineg within 


the failure to pay the same liabilities for a receiving order against a partner- 
6; 5C. B. R. 47.—CAN. could not be said to be 


an act of pa ee Lad CLUFF Brotuers, [1925] 4 
six months D.L. R. 721.—CAN. 


Act, 8. 147 (1), & the appeal must be allowed 
& a receiving order made & dated as of the 
date on which it should have been made in 
the county ct.—Re MarspDEN, l’x p. SELLERS 
(EK. H.) & Sons, Lrp. (1921), 91 L. J. Ch. 
a 126 L. T. 408; [1921] B. & C. R. 188, 
D. e 

1286a. ——- -——— Details of debt—Petition by 
money-lender.|—-Monecy-lenders’ Act, 1927 
(c. 21), s. 9 (2), applies to loans made before, 
as well as to those made after, the Act.— 
Re DEBTOR (No. 99 oF 1928) (1928), 97 
L. J. Ch. 250; 189 L. T. 234; 72 Sol. Jo. 
335; [1928] B. & C. R. 40, C. A. 

1313. Add. Citalion :—68 L. T. 589. 

1326. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 

1332. Add. Annotation :—Refd. Douglass. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

1345. Add. Annotation :—Consd. Re A Debtor, 
f1929] 1 Ch. 170. 

1347. Add. Annotation :—Consd. Ive A Debtor, 
Ex is Petitioning Creditor (1920), 89 L. J. 
K. B. 482. 











1347a. -]—The registrar in bkpcy. pos- 
sesses the widest discretion in respect of 
granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon him being that he should exercise a 
judicial discretion.—Re A DeEsror, Fx p. 
PETITIONING CREDITOR (1920), 89 L. J. K. B. 
432; [1920] B. & C. R. 1, D. O. 

1357. Add. Annotation :—Refd. Ke A Debtor, 


La p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 


1357a. ——- ——— Reasonable prospect of satisfac- 


tion of debts.|—Where a debtor applies for 


the adjournment of a petition, the ct. should 


Vol. IV.—Bankruptcy. Cases 1258a—1464. 


be satisfied that there is a reasonable prospect 
of the debts being satisfied, & the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts.—Re BowEN, He p. 
THE DEBTOR, [1924] B. & C. R. 32, C. A. 


1366. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


1366a. Agreement to withdraw—Bill of exchange 
given in consideration of — Void.] — Davis 
v. HoipIne (1836), 1 M. & W. 159; 1 Gale 
380; Tyr. & Gr. 371; 5 L. J. Hx. 102; 150 
i. R. 388. 

Annotations :-—Refd. Belcher v. Sambourne (1844), 6 Q. B. 


414; Smith v. Salzmann (1854), 9 Exch. 535; Whit- 
more v. larley (1881), 14 Cox, C. C. 61T. 


1367a. After receiving order made.| — A 
creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had been given him by debtor some 
years previously. The registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made :—Held: apart 
from amending the petition, it was doubtful 
whether the receiving order could be set 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order.—Re A DreBror (No. 1507 oF 
1921), [1922] 2 K. B. 109; 91 L. J. Ch. 471 ; 
127 L. T. 344; 38 T. L. R. 574; 66 Sol. Jo. 
472; [1922] B. & C. R. 9, C. A. 


1378a. --—— To remove name of debtor—Pro- 
ceedings against partnership—One partner a 
company---Winding up.|—/ie DoBREE & Co., 
No. 3798a, post. 





Part lV.—Receiving Order. 


1451a. —- - To make order against partners— 
Act of bankruptcy by other partners.| — Le 
GOWLAND BROTHERS, Lap. PROCTER SHOTTON 
(1928), 65 LL. Jo. 378, D.C. 


1453. Add. Annotation :—Refd. Re A Debtor, 
[1927] 2 Ch. 367. 


1454. Add. Annotation :—Consd. Re A Debtor, 


PART III. SECT. 3, SUB-SECT. 2. 


12614 i. —— On partners.|—-All 
members of the firm must be served 
with a petition for a receiving order 
against a partnersbip.—Re CLUFF 
BrotTnens, [1925] 4 D. L. R. 721.— 
CAN. 

1275 ti. —— By whom—Solicitor.]— 
tie X. (1920), 59 D. L. R. 617; 
O. B. R. 459.— CAN. 


PART III. SECT. 3, SUB-SECT. 7.—B. 


1334 fii. Position of sisted 
creditor. |—A. creditor who had 
petitioned for sequestration of the 
estates of his debtor proposed to 
abandon his petition before sequestra- 
tion had been awarded. Another 
creditor thercupon lodged a minute 
craving to be sisted as a party to tho 
peutlon: The Lord Ordinary sisted 

im, & six weeks later, on his petition, 
granted sequestration. ouchers, 
admittedly sufficient to substantiate 
the creditor’s debt, were exhibited to 
the Lord Ordinary before he granted 
sequestration, & were subsequently 
lodged in process, but these particular 
vouchers had not boen produced when 





the croditor was sisted. ‘Thereafter 
the debtor presented a petition for 
recall of the sequestration on the ground 
that the proceedings were ab initio 
void, in respect. that the sisted creditor 
had not fulfilled the statutory pro- 
cedure for obtaining sequestration 
laid down in Bkpcy. (Scotland) Act, 
1913. s. 20, in that he had failed 
timeously to lodge in process the 
necessary evidence of his debt :— 
Held: a creditor craving to be sisted 
in terms of Bkpcy. (Scotland) Act, 
1913, s. 33, us petitioner to a petition 
for sequestration did not need to 
to follow out the statutory procedure 
rescribed by sect. 20 as essential in 
he case of an original petitioner, it 
being sufficient if such sisted creditor, 
before the award of sequestration was 
made, satisfied the Lord Ordinary as 
to the existence of his dobt.--STEWART 
vy. WETHERDAIR, LTD., [1928] S. C. 
577.—SCOT. 


PART III. SECT. 3, SUB-SECT. 12. 

1379 li. —— .J}—Re LITTL4E, 
[1925] 1 D. L. R. 395; 560. L. hf. 
196; 5C. B. R. 244; revag., [1924] 2 
D. L. R. 1172.—CAN. 


2 | 





PART III. SECT. 3, SUB-SECT. 13.—B. 


1408 ii. -]— Where a _ judge 
before whom a bkpcy. petition was 
being tried had no knowledge of the 
law of another province, & a question 
arose concerning that law & he pent 
tbe case over to be tried in u com- 

etent cl. in that province :—ZJ/ltld: 
his was @ reasonable course to pursue. 
—Re WAIRWEATHRERS, Lc p. MONTREAL 
(Crry) (1921), 2 C. B. R. 342.—CAN. 


PART IV. SECT. 1. 

1459 ii. ——— Authorised assignment 
made before conditiwns of composilon 
deed fuljilled.}—-Ite Lipson, 11923] 34 

.L. R. 1171; (1922), 62 0. 0. RR. 352 |; 
2c. B. R. 488.—CAN. . 





PART IV. SECT. 2, SUB-SECT. 1. 

e. Read now ** 1461 i.” 

1461 il. Authorised assignment-—-Be- 
tween service d> hearing of bankruptcy 
petition.]J—Bkpcy. Act, 8. 4 (6), does 
not apply whero debtor, with the 

alpable intention of choosing his own 
rustee, makes an assignment after 
he has been served with a petition in 
bkpcy. & before the return of the notice 


Cases 1454—1508. 


Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 482. 

1462. Add. Annotation :—Expld. & Distd. Re A 
Debtor, Ex p. Petitioning Creditor (1920), 
89 L. J. K. B. 482. 

1467. Add. Annotations :—Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1482. Cilations :—For ‘'54 L. Jo. 444; 148 
L. T. Jo. 178” read “‘ 89 L. J. K. B. 40.” 

1483a. Debtor claiming indemnity—As surety for 
contingent liability of petitioning creditor.|— 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of account) for £2,065. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with a limit of £5,000, & that 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors’ meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy. :—Held: 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt due from 
petitioning creditors to a bank did not con- 
stitute ‘‘ sufficient cause ’’ for the dismissal 
of the petition — Re A Drsror (No. 13 or 
1922), La p. THe DeEsror, [1923] B. & C. Rh. 
54, C. A. 

1488. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


1489. Add. Annotations :—Consd. Re Forder, 
Forder v. Forder (1927), 961L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1490. Add. Annotation :—Consd. Re Debtor, [1928] 


Ch. 199. 

1491. Add. Annotation :---Refd. Re Debtor, [1928] 
Ch. 199. 

1491a. ——— ———.|—-Debtor furnished a friend 


with a cheque for £500 as a deposit in con- 
nection with the underwriting of shares by 
a co. In which the friend was interested. 
The cheque was dishonoured & judgment 
obtained against debtor for £500 & £14 6s. 
costs. In Dec. 1926, the judgment creditors 
petitioned for a receiving order against debtor 
in respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that dcbtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 


of hearing.—Re CroTeau & CLARK Co., 
Lrn., (1920) 48 O. L. RR. 359; 55 
D L. R. 413 ; ] c. B. R. 364.—CAN. 


1461 iii. — After but on same day 
as presentation of petition & appoint- 
ment of interim receiver.}—Although 
after the presentation of o petition in !f 


1461 iv. 








recetvor debtor on the same day 64D. L. R. 518; 
maken an assignment for the general CAN 
benefit of his creditors to an authorised 
trurtee other than the one asked for 
in the petition, the ct. will hear the 
petition on its return & may grant tho 
sume & appoint as trustee the person 
named therein.— Re PROGRESSIVE 
FARMERS Co., LTp., [1921] 3 W. W. R. 


265; 1C. B. R. 551.—CAN. 
-+—-Motion by a credi- 
tor for a recoiving order, after debtor 
had made an authorised assignment, 
dismissed as unnecessary, but with- 
out prejudice to its being renewed 
any necessity should arisc.—Re 
bkpcy. & appointment of an interim ba Ma ha hat oan he (1921), 


1464 i. No other creditor — Other 
facilities for realising debt.\—It is a 
sufficient cause for refusing a receiving 
order that the quderment creditor has 
equally good facilities for realising 
under the judgment itself, 
there is no othtr creditor.—Re STONE, 


ENGLISH AND EmpirE DIGEST SUPPLEMENT. 


them the costs of their proceedings against 
the underwriters as between solr. & client, 
& the costs of their proceedings against 
debtor, also as between solr. & client. Pay- 
ment of the costs of ee against 
the underwriters was refused, but payment 
by debtor of solr. & client costs was agreed 
to, & sums of £50 & £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
deducting from the original debt & interest 
& costs as between solr. & client the pay- 
ments of £50 & £144. A receiving order 
having been made:—Held: the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters & in obtaining payment by 
debtor of their solr. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell within 1014 Act, s. 5 (3), 
as being one where the ct. was satisfied that 
for sufficient cause no receiving order ought 
to be made, & the receiving order must be 
discharged.—Re DEBTOR (No. 883 oF 1927), 
[1928] Ch. 199; 97 L. J. Ch. 120; 138 L. T. 
a 72 Sol. Jo. 85; [1928] B. & C. R. ], 
A 


1402. Add. Annotation :—Retd. Re Debtor, [1928] 

Yh. 199. 

Hen ees Annotation :—Reid. Re Debtor, [1928] 
h. 


1494. Add. Annotation:—Apld. Re A Debtor, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 


1495. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


1496. Add. Annotation :—Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & O. BR. 221. 


1498. Add. Annotation :-—Gencrally, Mentd. Re 
Lee, Ex p. Grunwaldt, [1920] 2 K. B. 200. 
After this case add ‘‘Compare No. 1797a, 
ante.”’ 


1498a. Exercising: powers under Law of Distress 
Amendment Act, 1908 (c. 53).|)—He A 
DEBTOR, No. 1016a, ante. 


1500. Add. Annotations :-—Distd. Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. Refd. 
Hawkins & Sunderland v. Duché (1921), 90 
L. J. K. B. 913; Re A. & M., [1926] Ch. 274. 
Mentd. Re A Debtor, [192212 K. B. 109. 


1500a. Order against firm ‘‘ other than ’’ partner 
not served with bankruptcy notice.]—Je 
DestTors (No. 807 oF 1922), Ex p. DEBTOR, 
No. 887a, ante. 


1508. Add. Annotations :—Apld. Re A Debtor, 
[1922] 2 K. B. 109. Consd. Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Re A. & M., [1926] Ch. 274. Mentd. 


[1925] 4 D. L. R. 518.—CAN. 


sp. Debtor in position to pay.}— 
If debtor is tn a position to pay 
petitioning creditor, no receiving order 
ought to be made against him without 
giving him some opportunity of paying 
or securing the debt.—Re MAGUIRE, 
.476.— [(1923)1D.L. R. 1186; 610.L.R. 63; 
3 OC. B. R. 880.—CAN. 


li. -}~The ct. refused an order 
sequestrating a debtor’s estate when 
it was clear that tho sequestration 
would not be for the benefit of the 


creditors.—FINDLAY v. BEETAR (1921), 
42 N, L. R. 19,—S. AF. 





& that 


Hawkins & Sunderland v. Duché (1921), 90 
L. J. K. B. 013. 


1513, Add. Annotation :—Refd. Re A Debtor, 
[1920] 1 K. B. 461. 

1515a. ——- ——— Application opposed by official 
receiver.|— Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the und that 
all his debts have, since the making of the 
order, been paid in full, & the official receiver 
states that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
is not bound by that opinion, though in the 
independent exercise of his discretion he 
ought to give proper weight thereto.—Re A 
Depstor (No. 446 oF 1918), [1920] 1 K. B. 
461; 89 L. J. K. B. 113; 64 Sol. Jo. 147; 
[1920] B. & O. R. 31; sub nom. Re A Desror, 
Kz p. THE DEBTOR v. PETITIONING CREDITORS 
& OFFICIAL RECEIVER, 122 L. T. 354, OC. A. 

1519a. ——— ——— All debts paid in full.J—Re A 
DEBTOR (No. 446 or 1918), No. 1515a, ante. 

1520. Add. Citations :—[1920] 1 K. B. 461; 89 
L. J. K. B. 118; 122 L. T. 354; [1920] 
B. & C. R. 81. 

1541a. ———- ——— Failure to disclose security.]— 
Re A Desror (No. 1507 oF 1921), No. 1367a, 
ante. 


1545a. Sequestration in Scotland.] — Re A 
DEBTOR (No. 199 oF 1922), No. 389a, ane. 


1548a, ——- ——— Power to make charging order 
on balance of funds in court.]|—A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor. 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds in 
the hands of the official receiver :—Held: (1) 
the registrar had jurisdiction to make the 
order; (2) the registrar’s jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ct. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction.—Re Prior, Ex p. Prior, 
11921} 3 K. B. 333; 90 L. J. K. B. 1222; 
sub nom. Re DEBTOR, Ha p. DEBTOR (No. 
718 oF 1920), 125 L. T. 727; [1921] B. & 
C. R. 124, C. A. 


PART IV. SECT. 6, 

1554 i. In 2 acaba tt consentiny 
fo order.J}—Where a petition for a 
eu oraet has been filed & served, 
debtor should not make an authorised 
assignment, but should notify petition- 
ing creditor, or his solr., that he, the 
debtor, consents to a recoi order.— 
Re LALONDE, [1924] 1 D. L. BR. 1018; 





as member of 


—Re MAIN 


55 O. I. R. 279 > 4 C; B. lt. 416.—CAN 


st. On person holding himself out 
artnership.jJ—A re- 
ceiving order made against a partner- 
ship will include a person who has 
held himself out as a member thereof. 
Croak Co., [1925j 1 
D. lL. R. 290.—O0AN 


Vol. IV.—Bankruptcy. Cases 1508—1579a. 


1552a. ——— Receiving order discharged subject to 
condition—Condition not fulfilled—Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 & 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed; & upon debtor undertaking 
during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in the event of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receiving order & dismissed the 
petition without prejudice to another petition 
being presented if the loan was not carried 
through & petitioning creditors’ debt not 
paid on or before Jan. 1, 1924. Up to 
Dec. 20, debtor had not insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
contempt. The Ct. of Appeal allowed debtor 
three hours within which to insure his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 
the insurance on his life, the Ct. of Appeal 
rescinded their order, with the result that 
the receiving order stood as _ originally 
made by the registrar.—Re A Drsror, 2 p. 
Trnm Dresror (No. 1088 oF 1923), [1924} 
B. & OC. R. 1, C. A. 


1554. Add. Annotations :—Mentd. Maatschappi) 
voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 166; Knight v. 
Ponsonby, [1925] 1 K. L. 545. 


1569. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


1570. Add. Annotation :—Apld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


1579a. Effect of—On transactions pending 
appeal from receiving order.|] — te Wi1GzELL, 
Liz p. Hart, No. 18¥3a, post. 





PART IV. SECT. 7. 


1576 fi -———~ 7a enable deblor to pay | 
—A receiving order directed not to issue 
for seven days & not then to issuo 
if pore claim, including the 
costs of the petition, satisfied.—He 
Macurre, (1923) 1 D. L. R. 1186: 51 
QO L. hr. 63; 3 C. B. R. 880.—CAN. 


e 


Cases 1603—1781. 
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Part V.—Adjudication Order. 


1608. Add. Annotations :—Refd. Re Wilson, Ez p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 1838 L. T. 814; Re Wait, [1927] 1 Ch. 
606. Mentd. He Wigzell, Hz p. Hart, [1921) 
2K. B. 835; Re London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67; Scran- 
ton’s Trustee v. Pearae, [1922] 2 Ch. 87; Ite 
tlio: ington Motor Co., kx p. Chaplin, [1928] 
Aan 

1619. Add. Cie :-~l1 Cox, C. C. 360. 

1620. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 

1624. Add. Annotation :—Consd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 

1625. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 9138. 

1627. Add. Annotation: —-Mentd. Je Cooke, 
Winckley v. Winterton, [1922] 1 Ch. 292. 

1636. Add. Annotation :—Consd. ke Griffiths. 
Jones v. Jenkins, [1926] Ch. 1007. 


1637. Add. Annolation :—Dbtd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


1638. After this case add ‘‘ On duty to maintain 
wife.|—See HUSBAND & WIFE, No. 595a.”’ 


1642. Add. Citation :—-39 L. J. Bey. 46. 

1646. Add. Annotation :-—Mentd. HR. v. Custonuis & 
Hxcise Comrs., [1928] A. C. 402. 

1647. Add. Annotation :—Refd. IIolden v. South- 
wark Corpn., [1921] 1 Ch. 550. 

1656. Add. Annotation :—Consd. Jie Boulton, L'a p. 


Moncrieff v. Official Receiver (1926), 135 
L. T. 461. 
1657a. -|—The partners of a firm, 











which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantce for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpcy. of the firm & the individual partners : 
—ITeld: (1) bkpts. had by the guarantce 
contracted a ‘‘ debt provable in the bkpcy. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it’”’ within 1914 
Act, s. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 


te er nt ee a ee ren) 








PART V. SECT. 1. 


di, -——- —-— Want of assets.}— 
Where there aro no axysets the making 
of an order for adjudication is in the 
oun of the ct.—He BARAKAT, 
11920) N. Z. L. li. 134.—N.Z. 

1698 iii. —~—~ ~——.]—Sequestration 
of the estates of a debtor was pro- 
nounced in the sheriff ct. of L. in 1900. 
The trustee was subsequently dis- 
chargod, but bkpt. never obtained bis 
discharge. He, however, continued to 


11923] S. 


nn 





carry on business & incurred new debts. 
In 1922 one of the new creditors pre- by 
sonted a petition in the same ct. for 
sequestration of debtor’s estates :— 
Afeld: in the circumstances 
(Scotland) Act, 1913 (c. 20), 8. 16, did 
not make incompeten 
see esa —CooK wv. M‘DOUGALL, 
. 86.—SCOT. 


PART V. SECT. 2, SUB-SECT. 1. 
sv. On chatiel moriygage by debtor.}— N. Z. L. 


for a period of two years; (2) the ct., upon 
the particular facts of the case, granted each 
partner a certificate that his bkpcy. was 
‘‘ caused by misfortune without any mis- 
conduct on his part,’’ the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ‘‘ mis- 
fortune without any misconduct’”’ within 
sect. 26 (4), discussed. — J2?e BOULTON 
BrRotTuErRs & Co., [1927] 1 Ch. 703 sub nom. 
Re Boutton Brotuers & Co., Hx p. Mon- 
CRIEFF v. OFFICIAL RECEIVER, 96 L. J. Ch. 
90; (1927) 8B. &C.R.1,C.A 


1666. Add. Annotation :—Refd. Sevenoaks U. D.C. 
v. Twynam, [1929] 2 K. B. 440. 


1667. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 


1669. Add. Annotation :—Refd. Sevenoaks U. D.C. 
v. Twynam (1929), 98 L. J. K. B. 537. 

1670. Citation -—For ‘26 L. J. Bey. 29” read 
‘36 L. J. Bey. 29.” 

1879. Add. Annotation :—Mentd. McDonald v. 
Nash, [1924] A. C. 625. 

1731. Add. Annotation :—-Refd. Re Debtors, [1927] 
1 Ch. 19. 

1735. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 

1766. Add. Annotation :-—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

1771. Add. Annotation :-—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

1775a. Surplus assets after payment of com- 
position.|—-Bkpt. made a composition with 
his creditors, which was approved, & the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
—RHeld: although the order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, 7z.e. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor.— FLOWER v. LyME REGIS CORPN., 
[1921] 1 K. B. 488; 90 L. J. K. B. 355; 124 
L. T. 463; 87 T. L. BR. 145; 65 Sol. Jo. 133 ; 
[1920] B. & C. R. 138, C. A. 


1781. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 
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The validity of a chatte] mtge. given 
debtor who is subsequently ad- 
Judicated bkpt must be determined 
us at. the time of such adjudication.— 
Ne SAUNDERS ALBERTA COLLIERIES, 

eo 3D. L. R. 323; [1925] 2 
a new award of we .-R.122 5C. B. R. 727,~—CAN, 


PART V. SECT. 3, SUB-SECT. 3. 


s (p. 188) i. —— In filing petition--- 
Creditor pre) ee ee HASTIR, (1926) 


Bkpoy. 


Vol. IV.—Bankruptcy. Cases 1808a—1894a. 


Part VI.—Official Receiver, Special Manager, and Interim 


Receiver. 


1808a. On grant of administration—Estate of un- 
discharged bankrupt—Whether estate of sub nom. Re SARJEANT, Ex p. OFFICIAL 
trustee divested—After-acquired property.|— RECEIVER, 92 L. J. Ch. 626; [1923] B. & 
An order under 1914 Act, s. 130, for the ©. R. 63. 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpcy. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order; but bkpt.’s estate, 
including any after-acquired property, re- 
mains vested in his trustee in bkpcy.—Re 


SARJEANT, [1923] 2 Ch. 302; 129 L. T. 825 ; 


_ _— ene eee —_——- 


-- - -|- Nee, now, Bkpcy. 
(Amendment) Act, 1926 (c. 7), s. 3. 


1826. Add. Annotation: — Refd. Ie A Debtor, 
[1920] 1 K. B. 461. 


1858. Add. Annotalions : — Refd. Kverett vv. 
Griffiths, [1920] 3 K. B. 163. Mentd. More v. 
Weaver, [1928] 2 K. B. 520. 


Part VIl—-The Trustee and Committee of Inspection. 


1889. Add. Annotations :—Consd. Re Wigzell, Ex 
p. Hart, [1921] 2 K. B. 885; Scranton’s 
‘Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, La p. Salaman, The Trustee v. 
Keith, Prowse (1925), 183 L. T. 814. Refd. 
Re London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67; Fe Wait, [1927] 1 
Ch. 606. Mentd. Re Harrington Motor Co., 
iva p. Chaplin, [1929] Ch. 105. 

1890. Add. Annotations: —Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. He 
Wilson, Hx p. Salaman, The Trustee v. 
Keith, Prowse (1925), 133 L. T. 814. Refd. 
Re Wigzell, Ha p. Hart, [1921] 2 K. B. 835; 
Re London County Commercial] Reinsurance 
Office, [1922] 2 Ch. 67. 

1892. Add. Annolation :—Mentd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


1893. Add. Citations :—122 L. T. 35; [1918-19] 
B. & C. BR. 249. 


he had collected from his dehtors. & drew 
out of his account £199. ‘The bank acted in 
good faith & received & paid those sums in 
the ordinary course of business without 
knowing that a receiving order had _ been 
made against bkpt. ‘The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee :—Held: (1) 
the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 (1), 38 (a), 
the property of bis trustce in bkpcy. ; (2) the 
bank were not entitled to credit themselves 
with the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 46; (3) there was 
nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 





Add. Annotations :—Consd. Re Wigzell, Hx p. 
Hart, [1921} 2 K. B. 8385; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. 
Re Wilson, Lz p. Salaman, The T'rustee v. 
Keith, Prowse (1925), 183 L. T. 814. Mentd. 
Re Harrington Motor Co., Ex p. Chaplin, 
{1928] Ch. 105. 


& proceedings could not operate in any way 
in derogation of the rights of the trustee.— 
Re WiazeLL, Ex p. Harr, [1921] 2 K. B. 
8385; sub nom. Re W1GZELL, Ex p. TRUSTEE, 
90 L. J. K. B. 897; [1921] B. & C. R. 42; 
sub nom. Re WiazeriL, Ex p. TRUSTEE v. 
BARCLAYS BANK, Ltp., 125 L. T. 3613 sub 


nom. Re WIGZELL, HART v. BARCLAYS BANK, 
37 T. L. R. 526; 65 Sol. Jo. 493, C. A. 
Annotations :—As to (2) Distd. Re Wilson, He p. Salaman, 
The Trustee v. Keith, Prowse (1925), 133 L. T. 814. as 
fo (3) Consd. Scranton’s Trustee v. Peurse, [1922] 2 Ch. 67 
Refd. He London County Commercial Reinsurance Office, 
{1922] 2 Ch. 67. 


1893a. ——— Duty not to take advantage of mistake 
of fact.|;—-A receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of 
the receiving order & all proceedings there- 
under pending an appeal therefrom. ‘The 


cr a ee SP ea ee 








appeal was subsequently dismissed & an ; 1894a. 


order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account al a bank. After the making of the 


Duty to recover statutory debt.|—- 
In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
& these cheques were cleared through various 


banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. & on Mar. 30, 192], 


1159; 58 


receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £165 which 


PART VI. SECT. 8. 
sw. When court will appoint.-— 
Petitioner must convince the ct. that 
un interim receiver ig necessary to 
protect the creditors’ interests.—Re 
CANADIAN COAL SUPPLY, Kz A 
STAPLES BELL INc., {1924} 2 D. L. Rg 

831; 4 O. B. R. 577.—CAN. 


m i, —-—-.}—-He JANADIAN CoaL | SON, [1926] 1 D Lik. 
SurvLy, Hr vp. STartes Bett Inc., | O. OL. R. 182.— CAN. 
1924] 2 D. L. R. 831; 4C. B. R. 577. 

PART VII. SECT. 1. 


—CAN. 
sz. Order of appointment containing sa. tepresentulive of creditors- - To 
enforce rights.|--te Hrnsu, Er p. 


undertakiny as to damages by petitionng 
creditor—Undertaking not discharged on | GOLDSTEIN, [1923] 3 D. L. KR. 101s 4 
termination of appointment.]—Re Jack- ' C. B. R. 84 — CAN. 
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PART VII, SECT. 2, SUB-SECT. 2. 


pn Gre Works, LTp. (Ont.), [1926] 


his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £055, the amount admitted 
fo be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1915, r. 123. Deft. took the 
point that such an action ought not to be 
brought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Re Condon, 
Kx ». James, No. 80, ante:—Held: the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1835 (c. 41), s. 2, & the decision 
of the House of Lords in Sullers v. Briggs (sce 
GAMING & WaAGEuINa, Vol. XXV., p. 418, 
No. 213), was a statutory debt, & there was 
nothing in ke Condon, Ex p. James, or in 
apy of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 
in respect of such a debt vested in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed.-——-SCRANTON’S TRUSTEE v. PEARSE, 
[1922] 2 Ch. 87; 91 I. J. Ch. 5793; 127 
L. T. 698; 38 T. L. R. 629; 66 Sol. Jo. 503 ; 
[1922] B. & C. Rh. 52, C. A. 


Annotation :—Refd. Re Wilson, Hr p. Salaman, The Trustee 
v. Keith, Prowse (1925), 133 L. T. 814. 


1894b. ——— Duty to act equitably—Recovery of 


money paid to bankrupt with approval of 
Official receiver.|—On June 26, 1924, a 
receiving order was made against W. on 
a petition presented on May 25, 1924, in 
respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests & 
liad in view at the date of the presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, & pending that appeal the 
receiving order was not gazetted. His appeal 
having failed it was then gazetted on July 29, 
1924. At an interview between W., his 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1915, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, & that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
& to hand over any balance to the official 
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receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest & an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated -bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by 8S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities at the turnstiles :—Held: A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so bound & 
even if A. exceeded his powers the trustee 
could not take the benefit of W.’s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make resps. pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory.—Re WILSON, Ex p. 
SALAMAN, [1926] Ch. 21; 95 L. J. Ch. 58; 
133 L. T. 814; 70 Sol. Jo. 65; [1925] B. & 
C. BR. 96. 


1895. Add. Annotations :—Consd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835 ; Scranton’s Trustee 
v. Pearse, [1922] 2 Ch. 87. Distd. Re Wilson, 
Ex p. Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. 

1896. Add. Annotations :—Conisd. Re Stokes, Ez p. 
Mellish, [1919] 2 K. B. 256; Re Thellusson, 
Ez p. Abdy, [1919] 2 K. B. 735. 

1901. Add. Annotation :—Mentd. Christoforides 
v. Terry, [1924] A. C. 566. 


1903. Add. Annotation :—Mentd. Douglass v. 
Lloyds Bank (1929), 34 Com. Cas. 263. 

1961a. —-— Suspension of bankruptcy—Death of 
trustee.|—-Where proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1861 Act, s. 110, & 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ct. of Ch. has jurisdiction, under 
the Trustee Acts, to appoint new trustees.— 
Re RAPHAEL’S Trust Estate (1870), L. R. 
9 Eq. 233; 39 L. J. Ch. 200; 18 W. R. 247. 


een ary ra asta 





pointed by the official receiver after an | PART VII. SECT. 2, SUB-SECT. 6. 


hd ite Hato authorised assignuicnt under Bkpcy. 
Buipor WORKS, LID. (One, Hove) a | Acts if ho fs not w creditor ‘of the | 1958 ii. -—— Conflict of interest & 
D. L. lt. 1121.—-CAN. — assignor, is not entitled to appeal from | duty.}—Where a trust co. was an 


the decision of the official receiver as | authorised trustee in the bkpcy. of a 





Not secured crcduor who has ;| Chairman of the first meeting of | limited co., & certain directors & 


valued security.J-— Re Lonpon | creditors who, after passing on the | shareholders of the latter, having large 


admission of rejection of proofs of | claims against debtors’ estate, were 
D. L. R. 1191.—-CAN., claim for the purpose of voting, has | also shareholders of the trust co., one 
declared a certain person elected as | being also a director, it was considered 


1 
1943 i. Who may appeal against | truslov.—Re ecrtieats 1924] 2 | undesirablo that the trust co. should 


creditor.}—The custodian ap- 


decision on _ election—Custodian not | D. L. 1.1125; [1924] 2 W. W. Rt. 348; | continue to act, & another trustce was 
40. B. R. 642.—CAN. 


_ 


appointed.—Re SHaw (WALTER W.) 


2007. Add. Annotation :—Mentd. Toronto Ry. v. 
Toronto City, [1920] A. O. 446. 


-|—Where a trustee in bkpcy- 
with the sanction of the committee of in- 
spection employs a solr. to do particular 
business, the principle on which the solr.’s 
bill of costs against the trustee is to be taxed 


2028a. —— 





Vol. IV.—Bankruptcy. 


is that of solr. & client, not as between solr. 


& his own client but that of ‘‘ where the client 
& others are interested in a common fund,” 
i.¢. bkpt.’s estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplicd to counsel at his 
request, nor the whole amount of the fees 
paid to counsel on the written authority of 
But where the trustee 
honestly sanctioned an expenditure which is 


the trustee. 


eo LTp., [1922] 3 W. W. R. 119; 


8 D. L. R. 616.—CAN. 


PART VII. SECT. 4, SUB-SECT. 2: 


sb. To employ bankrupt at re- 
muneration—Approbation of court }— 
IIeld: tho employment of bkpt. & the 
terms of his employment, including his 
remuneration, rnust buve the appro- 
bation of the ct.; the subsequent 
approbation is unauthorised by Bkpt. 
& Insolvent Act, 1857, s. 276.-—-He 
MACKAY, MOGUINNESS v. HOLLINGS- 
HEAD (1921), 55 1. L. T. 89.—IR. 

so. Zu accept tenders.J}—Whon the 
trustee is accepting tenders, he must 
have the written authority of the 
inspectors to do so.—Re BROWN TAXI 
Oo. & DetTRoIT RapDIatToR Co. (1922), 
65 D. L. Rt. 136.—CAN. 


sd. Zo dispose of property.] — 
When the trustee is selling stock or 
transferring property he must have 
the written authority of the inspectors 
to do s0.—Re BROWN ‘Taxi Co. & 
DETROIT RADIATOR Co. (1922), 65 
D. L. R. 136.—CAN. 


1983 i. Payment—Power to make-—To 
complete contract.)}—Debtor agreed to 
purchase goods on condition that 
should he fail to completo payment he 
should lose all the money paid. When 
all the payments had been made save 
the last one debtor became bkpt. :-- 
Held: the trustes might pay the lust 
instalmont & retain the goods.—Re 
LeMinux & CorppINac MoTor D1s8tTri- 
BUTORIES (1922), 69 D. L. R. 105; 1 
C. B. R. 464.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—A 


i. Some creditors not notified.) 
—If the trustee discovers that he hus 
failed to send to some of the creditors a 
notice intended to be sent to all, he 
should notify those who have been 
overlooked to file their proofs & should 
advise them of what has tuken place ; 
it is not necessary to call a new ineet- 
ing.—Re CANADIAN CeRKAL & FLOUR 
MILLS Co. (1922), 67 D L. R. 234: 51 
0, L. R. 3163 2 Cc. LB. RR. 158.—CAN. 


2001 i. Zo realise to best advantage— 
Acceplance of tenders.J}—The trustco 
must be governed by the advice of the 
inspectors & by ordinary business 
Judgment in delaying the accoptauce 
of any tender for the purchase of 
debtor’s assets.— Re CANADIAN ORREAL 
& Fuour MIs Co. (1922), 67 D. L. R 
234 5 510. L. R. 316; 2. B. RB. 158. 





PART VII. SECT. 5, SUB-SECT. 1.— 


2008 fia. ———- Accountant-—Chaurye 
for clerk’s time.J—Where un account- 
ant’s work is indispensable a trustee 
under Bkpcy. Act may be allowed to 
chargo against the estate, ns a disburse- 
ment subject to taxation, a fee for 
his partner’s work as accountant pro- 
vided the trustee renonnces any profit 
thereby accruing to him, But pay- 


has 


ments made to the trustee's firm for 
the work of its employees must be 
disullowed as disbursemonts. — fe 
BRYANT, Isanp & Co., [1925) 4 D. lL. i. 
157: 57 O.L. R. 471; 5C. B. hR. T99. 
—CAN., 


sf. Costs incurred before appoint- 
ment of tnspectors.|—Soirs.’ costs for 
services rendered prior to the Po 
inent of inspectors are not xable 
against the estate.—Re STONKBERG 
(1922), 69 D. L. R. 728; [1922] 2 
W. W. fi. 1328.—CAN, 


sg. Salaries of regular employees. )}— 
A oustodian or trustee in bkpcy. can- 
not recover as disbursements, the 
salaries paid its regular employees.— 
Pe CHEVRIER & SONS, LTp., [1928] 2 
W.W. R. 111; 37 Man. L. R. 444; 10 
C. B. R. 27.—CAN, 


PART VII. SECT. 5, SUB-SECT. 1.— 
B. (¢). 


gi. .]—T bo taxation of a trustce 
jn bkpcy.’s bil) of fees & disbursements 
will be reopencd when it appears 
primé facie that improper items have 
been included. Proof that the taxing 
master did not understand how far the 
inspectors had approved the accouuts 
will establish such a primdé facie case.— 
kee J. STANLEY WrEDLOCK, LTD., 
eae 2D.L. Rh. 566; 5C. B. R. 662,.— 





2031 i. Basis of taxation of solicilor’s 
charyes—A mount of costs limited.)}—Ite 
MRESSERVEYS, LYrp., [1924] 1 D. L. R. 
1037; 4 C. B. ht. 493.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
C. (a). 


2035 i. Order for pauyment—When 
granted—Proceeds of sale handcd over 
to debtor.}— Where debtor parts with 
property to a trnstce who, in fraud of 
creditors, disposes of it & hands over 
the proceeds of the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to the creditors the monev 
which he received as a result of such 
sale.—-CAMERON v. MOSELEY, [1923] 
3 D. L. R. 267.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—H. 


sk. Trustee giving secret information 
to purchaser of purt of eslate—Right to 
set aside sule.}—He DAvits Foorwrear 
Co., UNDRRHILLS, LTp. tv. BARBER 
(1923), 53 O. L. RR. 467; 4 C. B. R. 
131.—CAN 


PART VII. SECT. 5, SUB-SECT. 2.—A. 


2125 iva. -—-— © Cash receipts.’’) 
—The trustee is to be confined to five 
por cent. of the casb receipts in all 
circumstances, unless the inspectors in 
writing increase the amount & the ct. 
approves.—te BRYANT ISsarD & Co, 
{19025] 4 D. L. R 157; 57 0. L. R. 
471: 50. B. R. 799: varying [1925) 1 
D. L. R. 847; 5C. B RR. 393.—CAN. 

2125ivb. —— —-— 


ore 





Meaning.) 





Cases 2007—2114. 


not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee.—Re Lavey, Hz p. COHEN & COHEN, 
[1021] 1K. B. 344; 90 L. J. K. B. 246; 124 
lh. T. 572; [1920] B. & O. R. 171. 


Terry, [1924] A. OC. 566. 

2071. Add. Annotation :-—Mentd. Christoforides v. 
Terry, [1924] A. C. 566. 

2101. Add. Annolation :—Mentd. Christoforides v. 
Terry, [1924] A. C. 586. 


2114. Add. Annotation :—Refd. Sevenoaks U. D.C. 
v. T'wynam, [1929] 2 K. B. 440. 


—He JOHNSTON, [1925] 4 D. L. R. 226. 
—CAN., 


2125 iv c. -)-~Bkpcy. Act, 
1927 (c. 11), s. 85, does not recognise 
5 per cent. of the cash receipts as the 
ordinary commission allowable to a 
trustee in bkpcy.; but morely fixes 
6 per cent. as the limit of the charge 
to be allowed, except with the approval 
in writing of the inspectors & of the ct. 
Under theo circumstances in the present 
case a commission of 3 per cent. on 
both the receipts & on the cash received 
by the trustee under a composition 
ugrcement was heli to be reasonable.— 
Re CHEVRIER & Sons, Lrn., [1928] 2 
W.W. RR. 1113 37 Man. L. R. 444; 10 
C. B. Kt. 27.—CAN. 


sl. Right to priority——-Over Crown 
delts.|\—The trustco is entitled to be 
paid his fees & expenses tn priority 
to the Crown.—He CANADIAN CARPKT 
& CoOMFOR’ER MANUFACTURING Co., 
Kix p. A.-G. FOR CANADA, [1924] 4 
D. L. KR. 1307; 5C. B. R. 54.—CAN. 


sm. —~— Quer clarms for taxes.]—A 
trustee in bkpcy. is entitled to retain 
his fecs & expenses out of tho estate in 
priority to the Crown’s claim for sales 
tuxcs.—Re ‘Toronto MutTaL & Waste 
Co. (1921), 67 D.L. R. 131; 51 0O.L. RR. 
287; 2C. B. IW 138.—CAN. 


gn. ——.]—The claim of the 
trustee in bkpcy. for his expenses is 
tar in priority to the taxes owing 
»y debtor to a municipality.— le 
ADAMS SHOF Co, # 











ic Pp TOWN OF 
PUNETANQGUISHENEK, [1923] 4 D. L. R. 
927.—CAN. 








sp. .I--The trustoe in 
bkpcy.’s claim for his fees & expenses 
alwuys precedes the Crown’s clamm 
for taxes under War Revenue Tax Act. 
—Re Davis, (1924) 3 D. L. R. 54565 4 
Cc. B. R. 698.—CAN., 


Et. Over claims by landlord.J|— 
If the landlord’s claim arose auterior 
to that of the Crown’s claim for taxcs, 
the trusteec’s claim for his fees & 
expenses will count after the landlord’s 
claim.—Re Davis, (1924) 3 D. L. Rh. 
656; 4C. B. RR. 698.—CAN. 

Priority of debts generally, sce cases 
in Part XII., post. 

qi. Power of court to enforce pay- 
ment.j—-The ct. will not dispose of a 
petition for an order for immediate pay- 
ment of the trustee’s costs.—MEN’S 
ATTIRE REGISTERED v. HART (1922), 
68 D L BR 193; 2 C. B. R 534.— 
CAN, 

sv. Non-payment of feces—Whether 

ound for settng aside composition. }— 

AKE ST. JoserH HOTEL v. GROSLEAU 
(1928), Q. R. 45 K. B. 118; 10 C.B R. 
14.—CAN. 


PART VII. SECT. 5, SUB-SECT. 2,— 
B. (b). 





sw. Dut to oblain indemnity -—- 
Value of estute uncertain. }— Where there 
is any doubt as to the value of the 
estate an authorised trustee should. 


Cases 2163—-2467. 


2168. Add. Annotation : — Mentd. 
Stephens & Carter & Golding, [1923] 2 K. B. 


857. 


Johnson v. 


_ 
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2176. Add. Annotation :—Refd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 


Part VII]—Proof of Debts. 


2344. Add. Annotation :—Consd. Re Moss, Ex p. 
Lveritt (1923), 93 L. J. Ch. 98. 
2358. Citations :—Delete “(1 L. J. Bey. 44.” 
2383. Add. Annotation :—Mentd. 
Scala (leeds), [1923] 2 Ch. 452. 
Citations :—affg. S. CC. sub nom. 
MorGAN v. HARDY (1887), 18 Q. B. D. 646, 
©. A.; revsg. (1886), 17 Q. B. D. 770. 
Add. Annotations :—Refd. Baker v. Lloyd’s 
Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 31; 
Gough-Calthorpe v. McOscar, [1924] 1 K. B. 


2385. Add. 


Bank, [1920] 2 K. B. 322. 


716. 


2411. Add. Annotation :-—Mentd. Burrell v. Leven 


(1926), 42 T. I. R. 407. 


2415. Add. Citation :—1 Ves. & B. 112. 


before proceeding with its adminis- 
tration, obtain an indemnity from the 
ereditors.—Re Gump (1921), 69D. LL. R. 
ae ; 610,.L.hR.118; 2C. B. ht. 56.— 


PART VII. SECT. 6, SUB-SECT. 1.---B. 


2159 i. Receiver handing over assets 
to trustee--Whether len for charges— 
Whether locus slandt to s«wmneach 
nanagement of trustec.\—-Held - (1) the 
interim receivor’s fees & capenses were 
a first charge upon the assets, & should 
be paid in prornty to other fees & 
expenses, in the aduuuistration thercof ; 
(2) no one except the creditors can 
attack the tiustee upon the ground 
that. he hus mismanaged the estate.-—— 
Re Guar (1921), 69 D. Ta. HR. 2023; 61 
QO. L, it. 118 Ps 2 C. B. hi. 56.—CAN. 

2159 ii. -}—Before the 
making of the receiving order debtor 
co. made an assignment to T., an 
authorised trustee, who had no know- 
ledge that a bkpcy. petition had been 
iled before the assignment :—JZeld : 
T. having acted innocently, cought to 
recoive remuneration for his services, 
which must be treated as an expenditure 
of the trustce, ranking ahead of the claiin 
of the Crown.—#e TORONTO METAL & 
Warts Co. (1921), 67 D. L. BR. 113: 
51 0. L. R. 287; 2 C. B. RR. 138.— 
CAN. 

sx. Bankrupt insured for benefit of 
ereditor—Policy moneys held in trust 
for  creditor.j}—Re WItnur (Ont), 
1192812 D. L. R. 396; &8C. B. RR. 616. 

~CAN. 

sy. Trustee carrying on business--- 
laability for goods  supplied.}— Re 
ALMIED Or & Gas Co., SMITH »v. 
TRUSTKE (Ont.), (1928] 2 D. 1. R. 
986; 10 C. B. R. 69.—-CAN. 








PART VII. SECT. 9, SUB-SECT. 1.— B. 

sz. Who may vote—Wife of bank- 
rupt.J—~—Bkpey. (Seotland) Act, 1913, 
3. 60, enacts that the wife of the bkpt. 
shall not be entitled to vote in the 
election of the trustoe, but that in all 
other respects she may be ranked as a 
creditor. Sect. 71) enacts that a 
majority in number & value of the 
creditors, present at any necting duly 
called for the purpose, may remove the 
trustee :—Held : the wife of the bkpt. 
was not entitled to vote for the removal 
of the trustee in respect that the 
removal of the trustee wus nothing 


Steinberg v. 


Anstruther- 


716. 


more than a step in the procedure for 
electing a new trustee.—MACNAUGHT 
® STEVWRIGHT, [1928] S. C. 687.-- 
SCOT. 


PART VII. eel Ps SUB-SECT. 1.— 
- (&). 

sa. For good cause.J}—If a trustee 
in bkpcy. acts throughout with tho 
consent of the creditors, & if hus 
appointment as trustee 1s comirmed 
at a general meeting of creditors, there 
can be no grounds for dismissing him 
from oftice.—LANGLOIS v. LEMIRE, 
ee RONER (1922), 65 D. L. R. 128.— 


PART VII. SECT. 9, SUB-SECT. 3. 

2285 i. Leevocation of order of releuse— 
To enable trustee to administer after- 
acquired property—Estate administered 
in ignorance of existence of property.|— 
ra aa (1927), 61 O. L. RK. 173.— 


PART VII. SECT. 10. 


6b. Power—To override creditors’ 
instructions to trustee.}—~Where at a 
creditors’ first meeting they instruct, 
the trustee to give priority to certain 
claims :—Semble : it is not competent 
for the inspectors to override such 
instructions.— Re OLYMPIA CAFE Co., 
LTp., fae Brevpalt, [1927] 1 D. L. RR. 
907; [1927] 1 W. W. R. 131.—CAN. 

sc. Eirercise of powers— Must act 
elena: —Re BROWN TAXI Co. & 

ETROTT ADIATOR Co. (1922), 65 
D. L. R. 136.—CAN. 

2298 i. To consent to appointment 
of solicitor—No particular form necessary 
—Must be specrfic.}—Re BRYANT, 
Isarp & Co. (Ont.), [1926] 4 D. L. R. 
440; 7C. B. R. 594; varying, [1925] 
1D. L. R. 34; 7C. B. R. 93.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 1. 


2385 ii. Bankruptcy Act, s. 44.] 
—The above sect. does not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove against his catato 
because of an obligation to a third 
person.—fe EXckEISIOR ELECTRIC 
DAIRY MACHINERY, LipD.. [1923] 3 
D. L. R. 11763; (1922), 52 0. L. RR. 
225; 2 C. B. R. 699.—CAN. 

sd. Debt due from association pro- 
hibited from dealing on credit system.) 
-——Held : not provable.—Re KELVING- 
TON GRAIN GROWERS’ CO-OPERATIVE 








2429. Add. Citation :—15 L. J. Bey. 9. 

2455. Add. Annotation :—Mentd. Richmond ov. 
Savill, [1926] 2 K. B. 530. 

2458. Add. Annotation :—Consd. Re Moulder, | 1929 
1 Ch. 205. 

2459. Add. Annotation :—Mentd. fe 
Bank, [1921] 2 Ch. 164. 

2463. Add. Citations :—affg. 
MorGAN v. Harpy (1887), 18 Q. B. D. 646, 
C. A.3; revsg. (1886), 17 Q. B. D. 770. 
Add. Annotations :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 
Weeks, [1891] 2 Q. B. 31; 
Gough-Calthorpe v. McOscar, [1924] 1 K. B. 


Farrow’s 
S. C. sub nom. 


Mentd. Joyner v. 
Anstruther- 


2467. Add. Annotations :—Refd. Re Lister, Ea p. 


ASSOCN., {1924] 1 D. L. R. 249.— 
CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.—B. 

2427 i. Bankruptcy of purchaser— 
Part delivery before bankruptcy~-Can- 
cellatuon of contract.}—The insolvent 
co. agreed to buy sugar, to be delivered 
in fixed monthly instalments. After 
cortain deliveries had been made the 
sugar co. intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
liveries was scttled. The insolvent 
co. made no demand for deiiveries & 
the sugar co. made no tender :—Held : 
the sugar co. could not be permitted to 
lie by unti) the whole period of the 
contract was up & then claam damages 
for the failure to call for delivery during 
each of tho preceding months.—-Re 
ROCKLAND Cocoa & CHOCOLATE Co. 
(1921), 64 D. L. R. 644; 510. L. RB. 
19: 2 C. B. RR. 43.---CAN. 

2428 i. Resale by vendor—Proof 
Sor loss on resale.|—Hcld : the vendors 
could prove for such damages as they 
would bave been entitled to recover 
against the insolvent for the breach of 
the contract.-_~Ke HacHBORN (1922), 
67 D. L. R. 227: 610. L. RR. 3123 2 
C 3B. HK. 224.—CAN. 

24388 i. —-— Payment in foreign 
currency.}—Held : the vendor entitled 
to prove for an amount cquivalent 
in value to the amount payable in 
foreign currency.—Re McKay (1922), 52 
O. L. R. 466 : 3 C. B. R. 462.—CAN. 

2438 ji. Goods not reasonably 
jit for required purpose.)|— Held: the 
value of the goods should be estimated, 
the damages incurred by the purchaser 
deducted, & the balance proved for.— 
Re SCOTLAND WOOLLEN MILIis Co., 
sare 2D. L. R. 274; 3C. B. R. 636. 








se. Sale & purchase in bulk.jJ—Claim 
of purchaser to rank on estate of ven- 
dor disallowed.—Re WuiTr, [1925] 1 
bD. I. R. 1189; 58 N.S. RR. 15 8 
Cc. B. ht. 511.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.—C. 

2448 iv. For full amount 
of rent due—Notwithstanding agreement 
Jor reduction of rent in consideration of 
compromise-——Compromise rot carried 
out.|}—He MARTINS, LTp. (N._ §8.), 
sare ag D. L. R. 685 ’ 7 C. B. R. 485. 








Bradford Overseers & Bradford Corpn., [1926] 
Ch. 149. Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. C. 384; Wise v. 
Lansdell, [1921] 1 Ch. 420 ; Leitch v. Emmott, 
[1929] 2 K. B. 236. 

2491. Add. Annotation :—Mentd. Re Debtor, [1929] 
1 Ch. 362. 


2508. Add. Annotation : - -Expld. 
[1929] 1 Ch. 205. 


2509. Add. Annotation :-—Distd. Re Houlder, [1929] 
1 Ch. 205. 


Re Woulder, 


2514a. ——— Payments received from other sureties. | 
—In Aug. 1921, two borrowers with three 
sureties borrowed £20,000 from an insurance 
co. The loan was secured by the joint & 
several covenant of the borrowers. & the 
sureties & by a mtge. & further charge on the 
borrowers’ life policies. The loan was repay- 
xwble by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against: onc 
surety, H., on his own petition, & on Jan. 25 
he was adjudicated bkpt. At the date of 
the receiving order the amount due to the 
Insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 14, 1926, they put 
in a proof for that amount in L.’s bkpcy. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
some £5,372 made up of £4,910 payments of 
principal & interest by the other suretics 
& £462 credited ex gratia as the surrender 
value of the policies which had really lapsed. 
The trustee in bkpcy. applied to reduce the 
proof by £53872 :—Held: as each surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in the 
surety H.’s bkpcy. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole recover more than 20s. in the 


pound.—Re Hounper, [1929] | Ch. 205; | 


sub nom. Re WOULDER, Aa p. RABBIDGE Vv. 
HAGLE Star DOMLINIONS INSURANCE Co., 98 
L. J. Ch. 12; 140 L. T. 325; [1928] B. & 
©. R. 114. 

2568. Add. Annotation -—Mentd. Perrin v. Dick- 
son (1929), 98 L. J. K. B. 683. 

2591. Add. Annotation :—Consd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

2597. Add. Citation :—15 L. J. Bey. 9. 

2639. Add. Annotations: —Mentd. Falcon v. 


Vol. IV.—Bankruptecy. Cases 2467—2902a. 


Famous Players Film Co. (1925), 42 T. L. R. 
91; Reckitt v. Barnett, Pembroke & Slater. 
[1928] 2 K. B. 244. 

2646. Add. Annotation :—Distd. Re Houlder, [1929] 
1 Ch. 205. 

2647. Add. Annotation :—Refd. Re Moulder, [1929] 
1 Ch. 205. 

2649. Add. Annotation :—-Consd. Re 
[1929] 1 Ch. 205. 

2650. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch. 205. 

2689. Add. Annotation :—Mentd. Omnium Insce. 
Yorpn. v. United London & Scottish Insce. 
(1920), 36 'T. L. R. 386. 

2770. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 

2771. Add. Annotation :—-Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


2790. Add. Annolution :-—-Mentd. Perrin v. Dick- 
son (1929). 98 L. J. K. 3. 6838. 

2806. Add. Annolation :-—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. 

2812. Add. Annotations :— Consd. irman v. Royal. 
[1925] 1 K. B. 681. Mentd. ke Naters, 
Ainger v. Naters (1919), 122 L. T. 154. 

2815. Add. Annotation: — Refd. Campbell — v. 
Campbell, [1922] P. 187. 

2875. Add. Annotation :—Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2901. Add. Annotations :—Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A.C. 1; Re Wait, [1927; 1 Ch. 608. 


2902. Add. Annotations :—-Reftd. Re Dent, Fu p- 
Trustee, [1923] 1 Ch. 113; Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. C. 1. 

2902a. —-— .|—By muarriage articles in 1914, 
made between husband & wife & threc 
trustees, il was agreed that. after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life intorests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named, & that if they or either of them 
should fail to accept the trusteeship of the 
settlement, then such other person or persons 


Houlder, 


Dewe, 





PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (a). 


2481 iv. Contingent on survivor- 
Ship of wife.—Re Latina (1921), 64 
D. L. R. 637; 510. L. R11; 2 
C. B. R. 38.—CAN. 





PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (b) iii. 


2526ii. ——.J—Re ANDREW MOTHER- 
WELL ESTATE, [1923] 4 D. L. R. 986; 
affd. 25 O, WwW. N. 359.—CAN. 

li. ——.]}—HTeld; the surety could 
not rank on the estate before the 
creditor had been paid in full.—Re 
COUGHLIN & Co., Ez pp. GUARANTEE 
Co. oF Norra AMERICA, [1923] 4 
Bes R. O71: 3 W. W. R 1177.— 


2545 iti, ——.}—The contingent 
liability of a surety who has not been 
called on to pay is a dcbt provabic on 
the bkpcy. of the principal debtor.— 


Re /ROMENT, ALBERTA LUMBER Co. v. 
ALBERTA DEPARTMENT OF AQGRICUL- 
TURE, [1925] 3 D. L. R. 377; [1925] 2 
W. W. RH. 415; 5 C. B. R. 765.—CAN. 

2545 iv. -]—A surety who has 
not paid or been excused becomes on 
the insolvency of the principal debtor 
aw conditional creditor, & may as such 
prove his claim against the insolvent 
estate.— Rossouw, ETC. v. HODGSON, 
[1925] App. D. 97.—S. AF. 

sf. Creditor agreeing to pay off 
debt due to another creditor—<A greement 
not carried out.)—Ield : the creditor 
was entitled to rank as a creditor for 
the amount which he had agreed to 
pay off.—Re BuNSON-JOHNSTON, LTD., 
[1924)4 DL. R. 5753; 50. B. RR. 196: 
affd. (1925} 1 D. L. I. 999; 5C. B. l. 
414.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (b) iv. 


2560 i. Co-surety’s liability to con- 
o10 





tribution.)---A surety cnn prove in the 
bkpcy. of a co-surety for contribution, 
although the proving surcty has not 
paid the creditor anything.—He FRo- 
MENT, ALBERTA LUMBER CoO, %. 
ALBERTA DREPARYMENT OF AGRICUL- 
TuRE, [1925] 3 D. L R. 377; [1925] 2 
W.W. R. 415: 50. B. RR 765.-- CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.—L. 


2903 i Continuing contra ‘ts generally 
—Debtor faihng to complete.)—Held : 
the creditors were entitled to bo paid 
the damages sustamcd ip respect of 
the unexpired portions of the contract. 
—--fte McKay (1922), 52 0. L. lt. 466; 
3 C. B. R. 462.-—CAN. 

2905 i. Loan J-- ke NopENn, HALLNTr 
& JOHNSTON, Lx p. JOHNSTON (Ont.), 
(11927]3 DL. Rk. 700; 8C. B. RR. 295; 
affd. [1988] 2D... Kh. 686; 10C. Bel. 
211.—CAN. 


Cases 2902a---3001. 


as the spouses should nominate; & that in 
the meantime until the execution of the 
settlement the persons in whom _ such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife & children. On Dec. 5, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement & the transfer of the property 
purported to be made thereunder were void 
as against him :—Held: (1) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned & the trusts upon which such 
persons were to hold it were not ascertained 
ut the date of such acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3); (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by reason of 
its execution within two years of the com- 
mencement of the bkpcy.—Re Dent, Laz p. 
TRUSTEE, [1923] 1 Ch. 113; 92 L. J. Ch. 106 ; 
67 Sol. Jo. 32; [1922] B. & C. R. 137. 


ENGLISH AND Empire DicEest SUPPLEMENT. 


debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver & admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 17s. 9d. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1923, the official receiver rejected 
that proof. Pltf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the costs, 
amounting to £46 17s. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver :—Held: (1) as ptif. 
had obtained no judgment dealing either with 
his claim in the action or the costs thereof, 
but had elected to stay his action & to prove 
in bkpcy. for the amount claimed in the 
action, he was not entitled to prove for his 
untaxed costs of the action; (2) (ASTBURY, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore was not provable.—Re PITCH- 
FORD, [1924] 2 Ch. 260; sub nom. Re PITCH- 
FORD, £2 p. OFFICIAL RECEIVER, 93 L. J. Ch. 
541; [1924] B. & C. R. 1183; sub nom. Re 
PITCHFORD, Ex p. OFFICIAL RECEIVER UV. 
HALL, 131 L. T. 669, D. C. 


2983. Add. Annotations :—Refd. Re Pitchford, 


[1924] 2 Ch. 260. Mentd. London Steamship 
& ‘Trading Corpn. v. Russian Volunteer Fleet 
(1926), 135 L. T. 607. 


2934. Add. Annotation :—Distd. Re Houlder, [1929] 


1 Ch. 205. 


2955. Add. Annotation :—Distd. Re Pitchford, 


[1924] 2 Ch. 260. 


2978a. Proof by plaintiff against bankrupt defen- 
dant—Stay of action after bankruptcy—Proof 
in bankruptcy for amount claimed in action.| 
—On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 


PART VIII. SECT. 4, SUB-SECT. 7. 

sg. Costs of solicitors retained to 
oppose yranting of receiving order.}— 
Held: tho solrs. were entitled to rank 
upon the estate of debtor for the 
amount of their costs so incurred.— 
Re VUNNELL, Lirb., [1924] 4 D. L. R. 
aN 660. L.R.110; 5C. B. R. 73.-~— 


PART VIII. SECT. 8, SUB-SECT. 1. 

3018 v. ——- Name ¢& descriptin of 
declarant. |—It is sufficient if the 1uitials 
of the christian names & the full 
surname be given, & words setting 
forth the occupation or station in life 
of the declarant.—Re McCouBnrery, Ie 
STRATTON & GREEKNSHTELDS, Lrp., 
(1924) 4 D. LL. TR. 12273 (1924) 3 
W. W. ht. 587.—CAN. ; 

3018 vi. Omission of ‘* make oath 
& say ”’—lffect of substitution of words 
having same euning.)]-— The de- 
claration should not be rejected for 





such variance.—Re MCCouUBREY, Re 
STRATTON S& GREENSHIELDS, LTD., 
(1924) 4 D. L. R. 1227; [1924] 3 
W. W. hi. 587.—CAN. 


3018 vii. Stalement of account— 
Sufficiency of statement.)-—The stato- 
ment of account is primé facie properly 
referred to in a declaration only when 
it is *‘ annexed & marked ‘A.’” If, 
however, the statement is a proper one 
& is annexed to the declaration, though 
not so murked, & from an examination 
thereof in conjunction with tho 
declaration or from other circum- 
stances, it may reasonably be con- 
cluded that the statement is that 
referred to, it muy be admitted.—Re 
McCouBREY, He STRATTON & GREEN- 
aHiELDS, Lrp., [19241 4 D. L. R. 1227; 
{1924] 3 W. W. R. 587.—CAN. 


8020 i. Proof on behalf of corpora- 
tion.}—(1) The declarant need not 
expressly describe himself as one of the 
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2989. Add. Annotation :—Consd. Re Pitchford, 
[1924] 2 Ch. 260. 

2991. Add. Annotation :—As to (1) Refd. Abraham 
v. Buckley, [1924] 1 K. B. 903. 


2993. Add Annotation: —Consd. Re Pitchford, 
[1924] 2 Ch. 260. 


3001. Add. Citation :—sub nom. R. v. SussEx JJ., 
14 J. P. Jo. 


224. 


classes authorised to make the dcclara- 


on. 

(2) Where the declaration does not 
state that the dcponent has knowledge 
of the facts deposed to it is objection- 
ablo & should be rejected.—Ae 
McCouBRg8Y, Re STRATTON & GREEN*_ 
SHIELDS,’ LTD., (1924) 4 D. L. R. 1227 ; 

sj. Interlincations & erasures.)— 
Although the declaration contains 
iuterlineations & erasures not duly 
initialed, it may be received, in the 
ducretion of the official rocociver 
chairman, or trustee, if he is satisfiod 
that the change was made before the 
declaration was sworn.—Re McCov- 
BREY, /te STRATTON & GREENSHIELDS, 
Lrp., [1924] 4 D. L. R. 1227; (4924) 
3 W. W. R. 587.—CAN. 

3024 fi. ———.}—-It is sufficient if 


made before a person authorised to 
tuke affidavits under Canada Kvidence 


8038. Add. Annotation :—Consd. Re A Debtor, 
[1927] 2 Ch. 367. 

3049. Add. Annotation :—Refd. Re be A. & 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 

3050. Pea Annotation :—Refd. Re Debtor, [1928] 


. 199. 


3052a. ——— -——— Parties represented by inde- 
pendent counsel.|—-Although the ct. has 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the parties 
were represented by independent counsel at 
the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full knowledge of the 
facts.—He DEsror, [1929] 1 Ch. 125; 140 
L. T. 186; sub nom. Re DEBTOR (No. 27 OF 
1927), Ex p. DEBTOR v. PETITIONING CREDITOR 
(1928), 97 L. J. Ch. 167; [1928] B. & C. R. 
34, D.C. 

3054. Add. Annotation :—Refd. Re A Debtor, 
[1927] 2 Ch. 367. 

3105a. Creditor money-lender—Contract harsh & 
unconscionable.|—A trustee in bkpcy. has no 
power to reject or reduce a proof by a moncey- 
lender, on the ground that the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone.—Re ARMSTRONG, 
Ez p. LIPTON (1926), 95 L. J. Ch. 184; [1926] 
B. & C. R. 21. 

3134. Add. Citations :—sub nom. Re Byrom, Ex p. 
ECKERSLEY, 22 L. J. Bey. 27; 17 Jur. 198. 

8137. Add. Annotation :—Mentd. Re Jubilee 
Cotton Mills, [1922] 1 Ch. 100. 

3140. Add. Annotations :—Refd. Re Debtors, [1927] 
1 Ch. 19. Mentd. Re A Debtor, [1929] 2 
Ch. 146. 


3152a. ——— ——.]—The effect of Bkpcy. 
Rules, 1915, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time, which will only be exercised in very 
special circumstances, no application to 
reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period.—Re 





Act, R. S. C., 1906 (c. 145), s. 36.—Fe 

McOouBREY,. Re STRATTON & GRIEN- 
SHIELDS, LTp. » (192414 D. L. R. 1227; 
[1924] 3 W. W. Ql. 587.—CAN. 


PART VIII. SECT. 6, SUB-SECT. 2, 1919, 

sk. Necessity for filing claim.)— 
Neither the ct. nor the trustee will 
consider a creditor’s claim against 
bkpt.’s estate until it has been filed.— 


asscssed taxes. 


1920. 


1923. On the 
lk. was adjudge 


}—Judgme 
covered by the A.-G. of the Irish Free 
State against KR. for excess profits 
duty in respect of the four accounting 
periods ending Dec. 31, 1917, 
The assessments were 
made by the revenue officials of the 
Irish Free State subsequent to Mar. 31, 
etition of the A.-G., 
bkpt. :—Held: 
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BARLEY, [1923] 1 Ch. 1773; sub nom. Re 
BARLEY, Ha p. HARRISON, 92 L. J. Ch. 419 : 
[1922] B. & C. R. 258. 


8167. Add. Annotation :—Mentd. Re Pitchford, 
[1924] 2 Ch. 260. 


3172. Add. Annotation :—Consd. Re Searle, Hoare, 
[1924] 2 Ch. 325. 


8178a. Debt arising out of harsh & unconscionable 
contract—Creditor money-lender.|—Re ARM- 
STRONG, Ez p. Livron, No. 3105a, ante. 


3200. Add. Annotalion:—Apld. Re Yome & 
Colonial Insce. (1928), 44 T. L. R. 718. 


3210. Add. Annotation :—-Consd. Re Searle, Hoare, 
[1924] 2 Ch. 325. 


3210a. -]—Where, after the admission by the 
trustee of a creditor’s proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced :—Held: in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are Icvelled up to the 
amount received by the overpaid beneficiary, 
was applicable with the result that the over- 
paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
overpayment in respect of his original proof. 
The mere fact that the trustec cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpcv. Nor does the 
judgment of JEsSsEL, M.R., in lve Tati, ka p. 
Harper (see No. 3210), contain any statement 
inconsistent with that application of the prin- 
ciple.—Re SEARLE, HOARE & Co., [1924] 2 Ch. 
325; 68 Sol. Jo. 755; sub nom. Re SEARLE, 
Hoare & Co., Ex p. TRUSTER, 938 L. J. Ch. 
571; 1382 L. T. 21; 192 4) B. & OR. 114. 


Add. Annotation :—Mentd. Re Maxson. 
Ez p. Trustee, [1919] 2 K. B. 330. 





3214. 


nt was re-_ by the bkpt. after sequestration. The 
other evidence was by itself insufficient 
to prove the loans:—Held: bkpt.’s 
holograph acknowledgment, pete 
been granted after sequestration, coul 
not be used as evidence establishing 
the loans; & claim rejected.—CaR- 
MICHAKL’S | TRUSTER tv. CARMICHAEL, 
[1929] 8S. C. 265.—-SCOT. 


PART Mate SECT. 8, SUB-SECT. 5. 


1918, 


the 





position behind the judgment could 
ie sehen Ny ot simone, 924) f 1 be examined to determine the question 3147 ii. -—— To direct issue. }— 
ak R $39. 40. B. R 343.-—CAN. whether the A.-G. was a competent JHeld: ‘the bkpcy. judge had power 
D. L. R. : petitioning aera ne pias ie rn the to dircct an ates to oe tried. pee TER- 
amount of the dutics.—- EADE, PROVINCIAL FLOUR ILLS, TD. 1%. 
PART VIII. SECT. 7, SUB-SECT. 1. [1997] J, R. 31.—IR. WESTERN ‘TRUST Co., [1923] 2 D. L. 1 
3035 iv a. ——- —— -——.}-fe 361; 16 Sask. L. It. 401; [1923] 1 
UNION, INDIAN SuGAR MitIs Co.,  paRT VIII. SECT. 7, SUB-SECT. 2, W. W. R. 1068.—CAN. 


LTp. v. Bris LAL, JAGANNATH (1927), 
I. L. R. 49 All. 728.—IND. 

3035 vi. ——— —-—.]—T'he judge has 
power to inquire into the consideration 
for the judgment debt.—Re ALLAN 
GRAIN GROWERS’ CO-OPERATIVE 
ETS -» Hx ee ROBINSON, LITTLE & 

(1922), 65 In R. 3473 15 
Ses i, He 2955 [1922] 2 W. W. R. 
142.—CA 
3057 . —— Except in regard to 


3071 fi. After commencement of 
procecdings.}—The mother of a bkpt. 
claimed to be ranked in his seqnestra- 
tion in respect of two loans rea oe to 
have been made by her ie i po 
his insolvency. 
sequestration no writ existed cata blish: 
ing the loans, san insu upper of her claim 
for a ranking the claimant produced, 
among other evidence, a olograph 
acknowledgment of the loans granted 
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3157 i. Evidence.)}—The autho- 
rised trustee, or claimant, may use as 
evidence the whole or any part of 
examinations of directors of debtor 
corpn. taken under Bkpecy. Act, 8. 56.— 
Re CHRISTIE GRANT, LTD., (1921) 3 
W. W. R. 264; 1C. B. R. 489.—-CAN: 

3157 ji. S. 2. Re DUMFERMLINE 
TRADING Co., He p. pe cas TRAD- 
InG Co. (1922), 66 D. L. R. 813; 
11922) 2 W. W. R. 1274.—CAN, 


Cases 3222—3375a. 


8222. Add. Citation :—[{1918-19] B. & C. R. 276. | 


3224. Add. Annotation :—Refd. Re Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 54. 


Dividend received.|—Applts. 


3264a. 








sold a quantity of rice to a purchaser. 
purchase-money was not paid, & the vendors 
brought an action claiming the return of the 
goods on the ground that they had been 
obtained by the fraud of the purchaser. The 
purchaser became bkpt., & resps., who were 


received 


The 


ENGLISH AND EmprIrE Digest SUPPLEMENT. 


the trustees in the bkpcy., were added as 

defts. .The vendors afterwards proved for 

the price of the goods sold in the bkpcy. & 

a dividend :—Held: 
elected to affirm the contract of sale, & the 
action could not be maintained.—KIN TYE 
Loong v. Sera (1920), 89 L. J. P. 0.1133; 123 
L. T. 639; [1920] B. & C. R. 89, P. C. 

8267. Add. Annotations :—Mentd. The Joannis 
Vatis (No. 2), [1922] P. 21383 The Goulandris, 
[1927j P. 182. 


they had 


Part IX.—Secured Creditors. 


3334. Add. Annotation :—Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


3365a. ——.|—-te Burn, Kx p. TRUSTEE (1927), 
64 L. Jo. 476; 164 1. T. Jo. 408. 


3360. Add. Annotation :—Refd. He Bueb, [1927] 3375a, Deposit of securities—To secure joint debt 
| of firm—Debts due under separate personal 


W.N. 299. 


3363. Add. Annotation :—Mentd. Giles v. Kruyer, 


[1921] 3 K. B. 23. 


3365. Add. Annotation :—-Mentd. 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 


PART VIII. SECT. 10. 


3218 ii. .J—The 
creditor was allowed to amend his 
claim & set out the security which he 
held.—STERILING CLOTHING Co. %. 
Men’s ATTIRE REGISTRRED (1922), 
66 D. L. Rh. 358 ; 2 C. B. R. 535.— 
CAN. 

3218 iii. Proof made on footing 
of holding security—Security wnvalid.} 
-—Claimant was allowed to amend hip 
claim.-~/ie DUMFERMLINE TRADING 
Co., Hx p. RELIABLE TRADING Co. 
(1922), 66 D. L. Ik. 8133; (1922) 2 
W. W. R. 1274.—CAN. 

3236 ii. jJ--J., who was 
adjudicated bkpt. on Sept. 16, 1927, 
was indebted to the U. Bank. Prior 
to the adjudication the bank had 
registered judgment intges. aguinst 
two farms belopgmg to the bkpt. 
The bank estimated the value of such 
security & proved as unsecured 
creditors for the balance of their debt. 
Subsequently as a result. of the bkpt.’s 
criminal ucts the value of the farms 
was so depreciated that they failed to 
realise the amount at which they had 
been assessed by the bank. The 
Oficial Asriznee bad recovered sufficient 
axsets Lo pay all the unsecured creditors 
twenty chillings iu the pound :~-Held : 
the U. Bank were entitled to amend 
their proof of debt by increasing the 
amount thereof.-— He JOUNSTON, 11929) 
N. J. 103.—IR. 


PART VIII. SECT. 12. 

sl. Claim rejected in part—Right of 
creditor to appeul.}—A ercditor received 
‘a notice from the trustee disallowing 
part of his claim & enclosing a cheque 
for the balance. The creditor clearly 
showed that be had no intention of 
uccepting the cheque in full accord & 
satisfaction of his claim, but he cashed 
the cheque :—J/eld: the creditor was 
not thereby debarred from appealing 
from the disallowance by the trustee.— 
Re COUEN & SWERIQGMAN, Hr p GELMAN, 
j1925) 4 D. L. R. 359 —CAN. 


sm. Claim of Crown rejected— Position 
of Crown.}—Re WaARDFOLD MANvu- 
FACTURING Co., [1926] 3 D. L. R. 333; 
59 O. L. R. 195.—-CAN. 


PART IX. SECT. 1. 


3332 iv. —— Appeal from decision 
of referee—Forbidding creditor to enforce 




















guarantees of partners.|] — The general rule in 


bkpcy., that, when a creditor seeks to prove 


Re Chiandetti, 


security.J—Re CANADIAN WESTERN 
STEEL CoRPN. (1922), 69 D. L. R. 689 ; 
2C. B. It. 494.—CAN. 

bi. To advise as to validity of lien.}- - 
A judge of the Ct. of K. 3B. has juris- 
diction to advise an assignee for the 
benofit of creditors on whether certain 
ereditors have a mechanics’ hen on the 
asscts of the estate.—Re BECK, [1921] 
3 Ww. W. Rk. 150.— CAN. 


PART IX. SECT. 2. 


an. Assignment of unpaid purchase- 
money under farm sale agreement to 
secure balance of purchase price of other 
property.j—Held: pitf. was a securcd 
creditor.— ANDERSON v. SERGE, [1924] 
2D. L. R. 10183; (1924) 1 W. W. kh. 
1260; 18 Sask. L. IR. 255.—CAN. 


so. Lease of property on crop- 
payment plan.|}—Lessor held a secured 
ereditor in respect of rent.—Re TURNER 
(1922), 65 D. L. R. 130; 15 Sask. L. BR. 
381; (1922) 2 W. W. I. 414.—CAN. 


sp. -]— Held: theo lessor to 
the extent of his share of the crop 
reserved as rent was protected against 
the creditors of the lessee, notwith- 
etunding a provision in the lease 
whereby the lessee’s share of the crop 
was to be applied in payment of debts 
owing by the lessee to the lessor outside 
of the lease.—Re DremrRy & DEMRY, 
TRUSTEE v. HALLAND, [1924] 4 D. L. R. 
1275; [1924] 3 W. W. Rh. 708.—CAN. 

sq. Purchase of properly by third 
parlty— Agreement to transfer on repuy- 
meni.J}—Held :; the purchaser was a 
secured creditor.—He BourRGskot!s, 
[1923] 2 W. W. R. 204; 3c. B. R. 
841.—CAN. 

st. Judyment recovered before assign- 
ment-——A fier passing of Bankruptcy Act, 
1919.}—Held; the assignment took pre- 
cedence over the judgment.—PARKER- 
EAKINS Co. v. ROYAL BANK OF CANADA 
(1922), 65 D. L. R. 679.—CAN., 


SV. -}+—~—Re AYLWARD, Ex 7. 
McMILLAN (P. EK. I.), [1927] 4 D. L. Re 
305; 8C. B. R. 352.—CAN. 


3347 ii. Seizure of goods under lien 
noltes—Acquired with knowledge of in- 
eas oa holder of unregistered bill 
of sale.j\—He MUSTARD, [1923] 2 
.L. R. 922; 40. B. R. 140; affd. 
24 QO. W. N. 5613.—CAN. 

3347 iii. -}—Where by a pro- 
vincial statute certain creditors are 
given a right of distress similar to that 
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against his debtor’s estate, he must give up or 
value any security which if not retained 


of a Jandlord for rent, & wn actual 
distraint 1s made thereunder before the 
making by tbe debtor of an assignment, 
in bkpey., the creditor is a secured 
creditor within Bkpcy. Act.— He GARRY 
CAFETERIA (Man.), [1928] 1 W. W. lh. 
139; 8 C. B. R. 604.—CAN. 

t (p. 358) i. J—The term 
*‘secured creditor’? in Bkpcy. Act, 
8. 9, includes a creditor who has 
obtained a charging order against a 
fund in ct.—Re KAPLAN, McLEAN 
(J. J. H.) Estatrt Co. v. NEWToNn 
(Man.), [19261 3 W. W. R. 593.—CAN. 


t (p. 358) ii. S. P. Borrowuzzi v. 
a (Man.), [1927] 1 D. L. R. 183. 








sw. Jhstress.J— When a landlord dis- 
trains he becomes a secured creditor 
under Bkpcey. Act, but, in Alberta, his 
nights & priorities ure not governed by 
that Act, but are subject to Landlord’s 
Rights (KBkpcey.) Act, Alta., 1924 (ec. 12), 
&. 3.—He WAMILTON & OAKES, |1925] 
2D. Ll. R. 514; (1925) 1 W. W. BR. 
172; 5 C. B. R. 465.—CAN, 


3360 i. Appointment of recciver.J— 
An order appointing a = recciver :— 
Held: notto beacharge, & a judgment 
creditor of bkpt. not by virtue of the 
order a secured creditor.—He PETER- 
SON, L0e HOLLOWAY, [1925] 4 D. L. R. 
1042; [1925] 3 W W. R. 708.—CAN, 


sx. Judgment for tolls for water 
supplied by nunicpalily.J—Held : the 
city of K. was, by virtuo of the charge 
given it by Water Act, B.C., 1914, 
8. 151, a secured creditor.—Re Kam- 
LOOPS COPPER Co., Hx p. KAMIOOPS, 
[1925] 3 D. L. R. 896; [1925] 2 
W. W. R. 733; 35 B.C. R. 243.—CAN, 

e (p. 360) i. Joint & séveral 
nole.)—Held: the holder of the notes 
was not a secured creditor.—HONGE v. 
McLEAN & UNION BANK OF CANADA, 
[1919] 3 W. W. R. 1108; 50 DL. R 


t (p. 362) i. Lien wpon mining lands 
for wages.}—Held: claimants were not 
secured creditors.—He REEVE DOBIE 
MINES, WAGE-EARNERS CLAIM (1921), 
64 D. L. R. 534; 600. L. RR. 499; 1 
C. B. R. 540.—CAN. 

sy. Wife taking security for money 
advanced to husband for business pur- 
poses.}-—-Haw v. Haw’s OFFICIAL 
ASSIGNER, [1927] N. Z. L. R. 366.-— 








by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, & 
does not apply to a case where the security 


is for a different debt. 


Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should be 
as the bankers did not 
hold a charge on the securities so deposited 
for the debts duc under the separate guaran- 
tees given by the two partners, &, therefore, 
“secured creditors ’’ within the 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
Massty & Co., 
Ex p. MANCHESTER & LIVERPOOL DISTRICT 
BANKING Co., [1924] 2 Ch. 199; 93 L. J. Oh. 


followed :—Held : 


were not 


securities.—Re DutTron, 


PART IX. SECT. 3 


hi. -——.J—An assignment unde 
Bkpcy. Act does not, interfero with or 
lessen the rights of a secured creditor 
to onforce or retain his security.— 
Wuitr & Co. v. THE IONTA (1922), 69 
D. L. RK. 94; 20 Exch. C. R. 327.— 





CAN. 

h ii. -}—In bkpcy. the rule of 
oh reetad is absolute except where 
Bkpecy. Act itself gives pniority to 


some debts over others.—ie Onrzy, 
{1924]) 11 DL. RR. 250; 538 OL. R. 
323 7 3 C. Bb. KR. 737.—CAN. 

h tii. —-——.J-—-The rights of secured 
creditors remuin unimpaired in the 
eveut of a receiving ordcr or authorised 
assignmeut being made, & any pro- 
cocdings taken to constitute a creditor 
a secured creditor or to realise on jis 
security shall not, if legal, bo inter- 
fered with or vacated.—Re HAMILTON 
& Oakes, [1925] 2 D. L. R. 5143 [1925] 
1 W. W. R. 172; 5 CG. B. R. 465.— 


CAN. 

h iv. ——.}—Re Doumars (1927), 
Q. R. 44 K. B. 79. —CAN. 

3383 xxi. Mortyage on vessel— 
Right to enforce security wun admiralty 
court.|—Held: an assignment under 
Bkpcy. Act did not prevent the holder 
of a mtge. upon a vossel from enforcing 
his security before the Exch. Ct. in 
Admlity.—WHiITK & Co., LTp. v. THE 
Ionia, [1921] 20 Exch. C. R. 327; 
10. B. RK. 415.—CAN. 


3383 xxii. —— Security not realising 
sufficient to satisfy debt—Right to prove 
for balance.|—If a creditor fails to file 
his claim in accordance with Bkpcy. 
Act, 8. 46, ho cannot proceed against 
the insolvent, after a composition has 
been confirmed, for payment of the 
composition dividend on the unrealized 
portion of bis secured debt.—DaLey & 
MoRIN ». FOGEL (1922), 68 D. L. R. 
772.—CAN. 

3386 iv. -]}— Held: a vendor 
secured by a licn note might seize the 
goods & obtain an order for sale, though 
he had not proved in the bkpcy.—He 
KMPIRR TRAOTION Co., Lrp., [1920] 
3 W. W. R. 515.—CAN. 


3386 v. .}—A secured creditor 
may proceed to realise his security inde- 
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K. B. 256. 
1 Ch. 205. 
1 


1 Ch. 205. 


pondently of any bkpcy. or winding-up 
proceedings.—Ite CANADIAN WESTERN 
STEEL CoRPN. (1922), 69 D. L. R. 689 ; 
2C. B. R. 494.—CAN. 


sz. Jtight to sue under Fraudulent 
Preferences Act, I. S. S., 1920 (c. 204). ] 
—If the security of a secured creditor 
is sufficient to satisfy his claim in full 
he cannot bring action undcr the above 
Act.—BaRRETT v. BARON, [1925] 1 
D. I. BR. 474; [1925] 1 W. W. R. 87; 
iy Sask. L. R. 207; 5 C. B. R. 448.— 


sa. Settlement of claim _by trustee & 
secured  creditor.j}j— Held: creditor 
estopped from setting up a preference 
in respect of part of bis claim, unless 
the settlement contains an express 
stipulation to the contrary.—Re MAR- 
TIN MILK PRopwcts, [1925] 1 D. L. FR. 
633; 5C. B. R. 281.—CAN. 

sb. Sufficiency of security---Presump- 
tion.}—~In the absence of evidence to 
the contrary, it is presumed that the 
security of asccured creditor is sufficicut 
to realise his clarm —ANDERSON v. 
Srrer, (1924! 1 W. W. R. 1260; (1924) 
naw L. R. 1018; 18 Sask. L. R. 255.— 


PART IX. SECT. 4, SUB-SECT. 2. 

qi. Guarantee by third party.J— 
A guarantce by a third party or a 
charge on the property of a third party 
is outside Bkpcy. Act, s. 46 (3), & the 
creditor 18 not called upon to value the 
security.-*Re COUGHLIN & Co., Ez np. 
GUARANTER Co. OF NORTH AMERICA, 
(1923]} 3 W. W. R. 1177; 4D. u. R. 
971.—CAN. 


sc, [ffect of-—On_ creditor’s rights 
against suretves.J—Where a creditor on 
filing a claim against bkpt. values his 
security, & such valuation is accepted, 
he is not thereby paid to the extent of 
the valuation so as to rolieve the 
sureties from Hability therefor.— 
KUPROSKI v. ROYAL BANK OF CANADA, 
[1926] 3 D. L. R. 801; [1926] 8.C. R. 
532; 7C. B. R. 499.—CAN. 





PART IX. SECT. 4, SUB-SECT. 3. 


e i, -/~—Where a trusteo 
took possession of goods upon which 
liens were held by virtue of an oral 








Cases 3375a— 3558. 


547; 131 L. T. 622; 68 Sol. Jo. 5386; [1924] 
Bb. & C. R. 129, C. A. 

3378. Add. Annotation :—Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


| 3883. Add, Annotation :—Mentd. Re A Debtor, 
[1922] 2 K. B. 109. 
3383a. ——-.|—-Re Durron, Massry & UCo., Ha p. 
MANCHESTER & LIVERPOOL District BANK- 
ING Co., No. 3375a, ante. 
3412. Add. Annotations :—Consd. Re A Debtor, 
[1922] 2 K. B. 109. 
3505. Add. Annotations :—Consd. Re Thellusson, 
Hap. Abdy, [1919] 2 K. B. 7385; Re Wigzell, 
Ex p. Hart, [1921] 2 K. B. 835; 
_Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. 
Mentd. Re Stokes, Hx p. Mellish, [1919] 2 


Refd. 


3532. Add. Annotation :—Apld. Re Moulder, 11929] 
3534. Add. Annotation :—Apld. He Moulder, [1929] 
3535. Add. Annotation :—Apld. Re Houlder, (1929 ] 


3558. Add. Citation :-—sub nom. Re EMETT, Ex p. 
ANDKEws, 1 Madd. 573. 
Add. Annotations :—Refd. Dalby v. India & 
London Life Assce. (1854), 18 Jur. 1024; 
Crompton v. Huber (1855), 25 L. T. O. S. 48. 


olection to redeem at a valuation :-~ 
Held: be coud not contend that it 
was invalid because not in writing.— 
Re GUARANTEED BATTERIES, LTb., 
[1923} 3 D. L. R. 743; 530. L. R. 45; 
3C. B. RR. 695.—CAN. 


PART IX. SECT. 4, SUB-SECT. 4.—B. 


sd. Necessity for.|— Under Wkpcy. 
Act, s. 6, no leave is necessary for a 
secured creditor to procced to realise 
on hib security.—-lMpeERIaAL LUMBER 
Co. v. JOHNSON, [19231 1 D. L. RR. 
1125°> 1 W. W. R. 920; 3C. B. RK. 
707.—CAN. 


PART IX. SECT. 4, SUB-SECT. 5.—D. 


3500 v. -}-A bank held 
licens upon bkpt. co.’s personal property 
which it valued in pursuance of Kkpcy. 
Act. ‘The goods were sold for & greater 
sum than the valuation :---Held : the 
bank was cntitled te receive all moneys 
rvaliscd from the sale of the goods under 
lien, subject only to a claim for 
wages & the charges of local agents.—- 
Re GUARANTEED BATTERIES, Lrp., 
[1923)3 D. L. R. 743; 530. L. R. 45, 
3 C. B. R. 695.—CAN. 


3500 vi. -}--A bank paid over 
to the trustec in bkpcy. the amount 
realised in excess of its cluim, & subse- 
quently 1t was found that payment of 
its claim fell short by the amount 
realised under a forged bill of lading :-— 
Held: the bank was entitled to be 
repaid such shortage by the trustec — 
Re ADANAC GRAIN Co., LTD., (1922] 
1 W. W. R. 849; 66D. L. R. 772; 31 
Man. L. R. 480 —CAN. 

$500 vii. -—— FRught to payment in 
full.|}—A. & B. valued their securities 
in bkpcy. proceedings at amounts less 
than the principal sums covenanted to 
be paid. The trustee in bkpry. having 
sold the mortgaged lands :---Fleld: AL& 
B. were entitled on allocation to pay- 
ment of the full amount of their claims 
with interest—He TURKETINE’s Vis- 
TaTE, [1920] 1 I. I. 23.—IR. 


se. Claim parily unsecured-—Appro- 
priation of payments to unsecured claim 
not permissible. |—MOORE v. WILLIAMS 
(A. R.) Macuineky Co., Lrp., |19290} 
9). lL. RK 1009.--CAN. 











Cases 3562—3696a 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Part X.-Mutual Credit and Set-off in Bankruptcy. 


3562. Add. Annotations :—Consd. Re National 
Benefit Assce., [1924] *2 Ch. 639. Refd. 
Paddy v. Clutton, [1920] 2 Ch. 554; Re 
City Life Assce. (1925), 42 T. L. R. 45. 
ory oe Trustee v. Dixon-Johnson, [1924] 


3566a. ——~ ——.|—-Ex p. Epwarps (1745), 1] 
Atk. 100; 26 E. R. 66, I. C. 

Annotation :—Refd. Ex p. Quinten (1796), 3 Ves. 248. 

3580. Add. Annotation :—Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 853. 

3598. Add. Annolation:—Refd. Re City Mife 
Assce. (1925), 42 T. L. R. 45. 


3599. Add. Annotation :—Expld. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

3612. Add. Annotation :—Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


3621. Add. Annotations :—Mentd. The Countess, 
[1921] P. 279; Fooks v. Smith, [1924]2 K. B. 
508. 


3625. Add. Annotation :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 


3637a. Equitable debt—Against legal debt.]—Bkpcy. 
jurisdiction proceeds upon equitable principles 
& draws no distinction between equitable 
& legal rights for the purposes of administra- 
tion; & deft. is entitled under 1914 Act, 
s. 31, to set: off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due to 
him from bkpt., both debts being in existence 
before the date of the recciving order.— 
MATHIESON’S TRUSTEE v. BuRRUP, MaTHIE- 
son & Co., [1927] 1 Ch. 562; 96 L. J. Ch. 
148; 136 L. T. 796; [1927] B. & C. R. 47. 

3645. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

3648. Add. Annotation :—Refd. Paddy v. Clutton, 
[1920] 2 Ch. 554. 

3653. Add. Annotations:—Folld. Paddy _ v. 
Clutton, [1920] 2 Ch. 654. Distd. Le 
National Benefit Assce., [1924] 2 Ch. 339 
N.F. Re City Life Assce. (1925), 42 T. L. R. 
45. 

3654. Add. Annotations :—Consd. Re City Life 
Assce. (1925), 42 T. 1. R.45. Mentd. Paddy 
v. Clutton, [1920] 2 Ch. 554. 

3655. Add. Annotation :---Consd. Re A Debtor, 
[1927] 1 Ch. 410. 


3660. Add. Annotation :—Refd. Ellis’ Trustce v. 
Dixon-Johnson, [1924] 2 Ch. 451. 


3661. Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 181 L. T. 652. 


PART X. SECT, 1, SUB-SECT. 2.— 590 
» (OC). 


’ 202 —CAN 
3600 v. Rebates on insur- 3600 vi 
ance premiums.|—Debtor co. were in- e 
debted to a broker upon accepted 
drafts for insurance preniums paid b 

him ou their behalf, & arranged wit 

the broker to cancel the insurance 
policies upon which he had paid the 
premiums represented by the unpaid 
drafts, & to have the amounts allowed 
by way of rebate for the uncarned 
premiums paid by the insurance cos. 
to the broke; - -Held: the broker 
was entitled to apply the sum paid to 
him tor rebates ip reduction of the 
co.'a indebtedness, or by way of set-off 
against his claim for the amount. of 
the premiums paid by him.—He Faik- 
wWratners, Lrp. (1921), 67 D. L. Kh. 











yoods.}-—-Held : 


JAMES (M. A.) 
D. 


due for 


51 O L. HR. 438; 





vices rendered—Deblor for goods de- 
livered by bankrupi—Agreement for 
services to be paid for by supply of 
there was a right of 
set-off.— Re McMuRTRY & 


L. RK. 737.—-CAN. 


PART X. SECT. 1, SUB-SECT. 3. 


8646 i. Arrears of rent—<dAgainst sum 
grass seed. |—Held : 
lord could exercise tho right of set-off. 
—KRe GRANTIAM, Ex p. DOYLE, [1923] 
3D.L. R. 94; 4 C. R. RR. 168.-—-CAN. 


3648 iii. ---— ——.]—If shares in a 


3662. Add. Annotation :—Refd. Re A Debtor, 
[1927] 1 Ch. 410. 

3678. Add. Annotations :—-Consd. Paddy _ v. 
Clutton, [1920] 2 Ch. 554; Re National 


Benefit Assce., [1924] 2 Ch. 339. Apld. 
Re City Life Assce. (1925), 42 T. L. R. 45. 
Refd. Ellis’ Trustee v. Dixon-Johnson, [1924] 
2 Ch. 451. 

3679. Add. Annotation :—Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


| $680. Add. Annotations :—Consd. Re City Life 


Assce. (1925), 42 T. L. R. 45. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451. 

8681. Add. Annolalions :—Mentd. A.-G. v. De 
Keyser’s Royal Hotel, [1920] A. C. 508; 
Verschures Creameries v. Hull & Netherlands 
S.S. Co., [1921] 2 K. B. 608; Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249; 
Anderson v. Equitable Life Assce. Soc. of 
United States (1926), 134 L. T. 557, 

3695. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


3696a. Shares deposited as security for debit 
balance owing to bankrupt—Unauthorised 
sale by bankrupt.|—Deft. opened a specula- 
tive account with a firm of stockbrokers & 
deposited with them as security for any debit 
balance which might from time to time be 
owing by him on that account the indicia of 
title to various bonds & shares. including 
certain rubber shares. In 1920 the firm sold 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the firm rendered deft. a final 
account, which, after giving credit to deft. 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 


clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee :—Held: the brokers could not 
have maintained an action for their debt if 


2C. B. R. co. are disclaimed by ,tho official 
assignee upon the bkpcy. of a share- 
holder, & if for purposes of proof an 
estimate is made undor Bkpcy. Act, 
1908, 8. 111, of the amount claimable 
in respect of future calls thereon, the 
co. may set off against such amount u 
Co.. Hz sum due by the co. to bkpt. for goods 

(1924) yr suppliod by him.—Re ANDERSON, [1924 )} 

N. a @ L. e 1163.—N.Z. 


Creditor for ser- 


Sons, 


PART X. SECT. 1, SUB-SECT. 4. 


sm. Claim by creditor to share of 
profits in business—Claim by insolvent 
for damages for breach of contract to 
purchase business.}—Held: the case 
was one of mutual dealings.— JEFFERY 
v, RANGOON OFFICIAL ASSIGNEE (1927), 
I. L. R. 6 Ran. 46.— IND. 


tho Jand- 


they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft. being to 
a return of the shares in specie; & in the 
special circumstances of the case the order 
of the judge was correct.—ELLIs & Co.’s 
TRUSTEE v. DIXON-JOHNSON, [1925] A. C. 
489; 94 L. J. Ch. 221; 1383 L. T. 60; 41 
T. L. R. 3386; 69 Sol. Jo. 3895; [1925] 
B. & C. R. 54, AW. L. 


3697. Add. Annotation :—Refd. Baker v. Lloyd's 
Bank, [1920] 2 K. B. $22. 


3702. Add. Annolation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 3822. 


3707. Add. Annotation :—Refd. Re City Life Assce. 
(1925), 42 T. L, R. 45. 


3714. Add. Annotations :—Asto (2) Consd. Re City 
Life Assce., [1926] Ch. 19]. MRefd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451. 


8719. Add. Annotations:—Consd. Paddy  v. 
Clutton, [1920] 2 Ch. 554; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339; 
Re City Life Assce. (1925), 42 T. L. R. 45. 


3739. Add. Annotations: —Consd. Paddy  v. 
Clutton, [1920] 2 Ch. 554; Edis’ Trustee v. 
]Jixon-Johnson, [1924] 2 Ch. 451. Refd. Je 
National Benefit Assce., [1924] 2 Ch. 339; 
Re City Life Assce. (1925), 42 T. L. R. 465. 


3740. Add. Annotations :—Consd. Ite Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Refd. Re 
Fredericke & Whitworth, La p. Hibbard, 
{1927] 1 Ch. 253. 


Vol. IV.—Bankruptcy. Cases 3686a—3945a. 


3740a. ——.]—Applt., the managing dircctor of 
aco. which was insolvent, recovered judgment 
against the co. for repayment of money lent. 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.'s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar refusing 
to allow applt. to set off against the amount. 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co.:—Ield: applt. 
had not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator.—Re A DEBTOR (82 of 1926), 
[1927] 1 Ch. 410; 1386 L. T. 349; sub nom. Le 
MUMFORD, DEBTOR v. PETITIONING CREDITOR, 
Kz p. OFFICIAL RECEIVER, 96 L. J. Ch. 75 ; 
[1926] B. & C. R. 165, D. C. 

3741. Add. Annotation :—Refd. Re 
[1927] 1 Ch. 410. 

3750a. —— -|—Groom v. WeEsT (1838), 8 
Ad. & Hl. 758; 1 Per. & Dav. 19; 1 Will. 
Woll. & H. 638; 8L. J. Q. B. 25; 112 In. R. 
1025; sub nom. Goom v. WEST, 2 Jur. 940. 

3769. Add. Annotations :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. Consd. te Binns, 
Public Trustee ». Ingle, [1929] 1 Ch. 677. 


A Debtor, 








Part Xl.—-Jdoint and Separate Estates--Bankruptcy of 


Firm or 


3793a. One partner a company—Compulsory wind- 
ing up—Rights of trustee.|-—Where a receiv- 
ing order was made against a firm consisting 
of an individual & a co., & subsequently an 
order was made for the compulsory winding 
up of the co., & liquidators were appointed, the 
ct. directed that the administration of the 
bkpcy. should be conducted by the trustee in 
bkpcy. & that assets collected by the spccial 
manager who had been appointed in the 
bkpcy. should be handed over to the trustee 
in bkpcy. Leave was given to amend the 
proceedings by making the petition & receiv- 
ing order against the partners ‘ other than 
the co.’—Re DoBREE & Co., [1929] B. & 
Cc. RR. 1. 


3832a. Claim under covenant void against creditors 
Postponed to claims of joint creditors of 


PART X. SECT. 5, SUB-SECT. 1. 

3784 i. How right to retain lost— 
Proof against bankrupt.|-—I?e LUSSIER, 
{1927} 4 b. L. R. 637; 61 0. L. R. 
177.—CAN. 





3788 vi. 


PART XI. SECT. 1. 

3788 v. .}—The separate credi- 
tors must be satistied in full before the 
partnership creditors can rank, & as 
to partnership assets, the partnershi 
creditors must firet be satisfied in full 
before the separate creditors can rank. 
—Re Tayuor v. Levuys, [1923] 3 





HEN 


D. L. R. 11343; 52 
C. B. R. 390.—CAN 


——.]—- Re 
PLAETZER, Ex p. 
[1927] 4D. L. R. 744; 
CAN. 


O. L. R. 201; 2 


Partner. 


partnership ---& of creditors against separate 
estate. |—-lve CUMMING & West, Ma pp. NEILSON 
& CRAIG v. TRUSTEE, No. 7155a, post. 

3900. Add. Annotations :-—Refd. Ke Biddulph, 
v2 p. Burton (1848), 3 Mont. D. & De G. 
364; Stroud v. Gwyer (1860), 28 Beav. 130. 


| 3945a. Estate of undischarged bankrupt partner— 


Second bankruptcy of partner— Unsatisfied 
balance of joint abilities in first bankruptcy.| 
—T. & M., partners in a firm, had been 
adjudged bkpt.; bkpt. M.’s discharge had 
been refused, & there were unsatisfied joint 
debts in the bkpcy. of the firm; & a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. :— 
Held: under 1914 Act, s. 33 (6) & s. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent 


1 W. W. R. 162; 22 Alta. L. R. 487.— 
CAN. 


Daum & st. Molion by trusice to hare debtor 
MONROE (Ont.) declared partner wn bankrupt firm-— 
8c. B. R. 446.— Debtor entitled to be heard j\—Re Potr- 


LARD, [1925] 4 D. L. R. 370.-—-CAN, 


sp. Lffect of authorised assignment by 
firm.}—An authorised assignment by a 
firm operates as an assignment also of 
the separate ostate of cach partner.-— 
£ MAHRLIN, 
CREDIT MEN’S TRUST ASSOCN., 
SPivak, (1927) 1 D. L. R. 577; (1927) 


PART XI. SECT. 3, SUB-SECT. 2.—C., 


sz. Money paid by partner wuwnder 
partnership agreement on death of bank- 
rupt purtner to deceased’s estate.}—Re 
ENGELAND (Ont.), [1926] 4 1D. L. R. 
1029.—-CAN. 


CANADIAN 
LTp. wv. 
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Cases 3945a—428la. KINGLISH AND EMPIRE DIGEstT 


bkpcy. of M. by the trustee in the first bkpcy. 
-Le Moss, Ba p. Everirr (1923), 93 L. J. Ch. 
B. & C. R. 135. 


4019. Add. Annoiation :—Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. C. 113. 


4068. Add. Annotation :—Mentd. The Kin Tye 
Loong v. Seth (1920). 89 L. J. P. C. 1138. 


4069. Add. Annotations :—Refd. Re Gunsbourg, 
Moore v. Flanagan, 
[1820] 1 K. B. 919. Mentd. &. v. Paulson. 
Anderson v. Mquitable 
Life Assce. Soc. of United States (1926), 131 
557; Bennett ». Whitehead, [1926] 2 


YS; [1923] 


[1920] 2 K. B. 426; 
HiQYlj] 1 A. GC. 2713 


L. T. 
K. B. 380. 


4080. Add. Annotation :—Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. C. 1138. 


Separate personal guarantees of 
partners.|—Re DuTToN, MAssry & Co., Ea p. 
MANCHESTER & LIVERPOOL DisTrigr BANK- 


4102a. 








ING Co., No. 8375a, ante. 


4108. Add. 
Massey, 


4116a. Right 


assets.) (1) Where 


issolved by the bhpey. of one partner, 


Annotation :—Consd. 
E2 p. Manchester & Liverpool 
District Banking Co., [1924] 2 Ch. 199. 

to administration of partnership | 
a partnership has been 


SUPPLEMENT. 


general rule that the solvent partner is entitled 
to have the administration of the partner- 


ship assets does not apply when such solvent 


partner is an infant, but, semble, such solvent 
infant partner may apply to the ct. by an 
adult next friend to have such administration. 
(2) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. partner, he holds the 
partnership assets in trust for discharging the 
partnership liabilities, & 
ledge of any one dealing with the liquidating 
person, there has been any misapplication of 
such assets, the pgson so dealing is account- 
able for any part of the assets which he may 


if, to the know- 


have received.—Re BEAUCHAMP BROTUERS, 


207. 


Ex p. Carn (1896), 


7 L. T. 3153 3 Mans. 


4133. aan Annotation :—Mentd. Brocklebank v. 
R., [1925] 1 K. B. 52. 
4152a. Right to follow assets misapplied— Against 


party with notice of breach of trust.) —/?r 


Re Dutton, 


the 


41 lita, ante. 

4217. Add. Annotations :—Apld. Houghton  v. 
Nothard, Lowe & Wills, [1928] A. C.1. Refd. 
Houghton v. Nothard, Lowe & Wills (1927), 
447. L. R. 76. 


BROTHERS, Hr p. Carr, No. 


Part XIl.—Priority of Debts. 


4279. Add. Annotation :—-Refd. Re Webb (Smith- 
field, Jaondon), [1922] 2 Ch. 369. 

-—- ‘* Local rate ’’-—Land drainage rate.] 

—~-A Jand drainage rate levied by a drainage 


4281a. 


PART Xl. SECT. 6, SUB-SECT. }. 

sa. Right to claim for money ad- 
vanced to nartner after ancffective dia- 
solulion.J— He WaLkiAM, [1926] 1 
).LR 274: b8O.L.R.141:7C.B R. 
4 -—CAN. 


PART XII. SECT. 1, SUB-SECT. 3. 


sb. Claim hy Worlsmen’s Compen- 
sation Board—for arrears of payment of 
assessments. }-—Claim =orefused.—WoORK - 
MEN'S COMPIGNS UPTON Boarp ». EDGAR, 


119241 3 oD. Le Re 2735 (1924) 2 
W. W. RR. 566; 20 Alta. L. R. 385.— 
CAN. 


Lertent of priority. }—- Re 

~.-+ Ke pp. WORKMEN’S COMPENSA- 
TION ae (Ont.), ae 3D. 1. kh. 
$02: &8C. B. 1. 275.—CAN 


PART XII. SECT. 1, SUB-SECT. 4. 


sd. General rule j~-The Crown has 
a prerogative might to be paid upon a 
distribution im bkpey. in priority to 
other unsecured creditors, but it is 
merely a mght of preference in the 
administration of the  estate.——le 
TORONTO Mural & WASTE Co. (1921), 
. R21: 51 0. LL 
. 138.—CAN 

sf. Sa Jeace Were the Crown is 
an unsecured ereditor for taxes owing 
by bkpt., the Crown will take prefer- 
ence over all other secured creditors 
in respect of those taxes.—Re NOKL, 
Er np. GRAVELPOURG TOWN (1922), 65 
ID. 1. R. 754: 2C. B. R. 545.—CAN. 


sj. --— }—Re STANDARD PHARMACY, 
Lrp., We ALBERTA PROVINCE’S CLAIM 
(Alin.). (1926) 2D. L. R. 3003 (1926) 
1 W. W. RR. 773.— CAN. 


sk. Trustee entitled to set 0; 


° 2 7 > 


for arrears of rent. ae GRANTHAM, 
Kx n DoYir, [1923] 3 D. L. R. 94; 








4C.B R. 168 —CAN. 

4280 ii. —— Water rate.)}— Re 
AN ARRANGING DEBTOR, [1921] 2 
I. R. 1.—IR. 

: Light rates.j— Re 
MATHESON, Ex p. PRINCK ALBERT 
(City ), [1924] 1 W. W. R. 129; [1924 
1D. LL. lt. 260; 18 Sask. 1. R.--—-CAN. 

4280 iv. —— lectric power rates. |-—— 
Re DECKER’ DELICATESSEN, [1925] 1 
Dh R. 662; 560. LR. 140: 5 
Cc. B. RR. a —CAN. 

—-- Crown Timber Act, 


4280 

1927 e "88), s. 2 (1).J—The word 
‘rates ’ in above sub-sect. means the 
price which uny licencec is required 
to pay for the timber to be cut under 
his licence, & does not mean the *‘ taxes, 
rates, or ‘assessments ’ which under 
Lenya Act, 1927 (c. 11), 8. 125, may 
be levicd or imposed upon the debtor 
or upon any property of a bkpt. under 
any Jaw, Dominion or of the Pro- 
vince. —Re Harpy, [1929] 1 D. I. R. 
300.-- CAN. 





bi. -—— .}—Re INTERNATIONAL 
METAL Works, Lp. . Erp. R., (1925) 
1D.L R. 309: 5C. B. R. 378.—CAN. 

b ii. a OLaibuN CREDIT 
MEN’S TRUST ASSOCN. v0. EDMONTON 
Ciry. [1925] 2 D. L. R. 525: (1925) 1 
W.W.R 747: 21 Alta. L. R. 160; 5 
Cc. B. R. 587.—CAN. 

b iii —-—- Municipal tazes.]—Re 
CANADA PRESERVING Co. (Ont.), (1928) 
2 - a Kk. 529; 10 C. B. R. 63.—CAN., 

Busines 8 taxes.jJ—Re WEST 
( i. ) ) & Co. (1921), 62 D. i R. 207; 
00. L. R. 681; 2C. B. R. 3.—CAN. 

6 fi. —-—.]--Where a township 
or municipality is, by a provincial 
statute, made a preferred creditor in 








2 





board constituted under and Drainage Acts, 
1861 (c. 133), & 1918 (c. 17), i 
entitled to preferential payment within 1914 
Act, s. 38 (1) (a).—-Re ELLwWoop, [1927] 


is a local] rate 


respect of business taxes, this prefer- 
ence disappears when the statute is 
repealed by a domimon statute.—WHe 
NoRL, Ex p. Cerne TOWN 
(1922), 65 D. L. R. 754; 2C. B. R. 
545. —CAN. 

o fii. -1— A_ municipal 
corpn. is not entitled by Bkpcy. Act, 
8. 51 (6), to priority over other creditors 
of bkpt., for business taxes im respect 
of which no distress has been ee — 
Re CkcILIAN Co. (1922), 69 D Nn. 











679; 510. L. R. 649: 2C. B ne 510. 
—CAN. 
civ. —-— -J— A city is in 


respect of business tax a secured 
creditor.—He MATHESON, £2 p. PRINCE 
ALBERT (CITY), [1924] 1 D. L. R. 260; 
f1924) 1 W. W. R. 129; 18 Sask. L. Rh. 
3 one 

—— -——.}—-Re STANDARD 
PRARMACY, LTp., Re ALBERTA PrRO- 
VINCE’S CLAIM (Alta.), (1926) 2 D.L. R. 
300; [1926] 1 W. W. R. 773.—CAN, 

e vi. Dominion taxes -—— Over 
taxes due to municipality.|—Held : 
Dominion taxes preferred.—He ADAMS 
Snort Co., Hx p. TOWN OF PENE- 
TANGUISHENE, [1923] 4 D. L. ht. 927.— 
sh 

Vii. ame tax.)—Re Lr 
BLANC. edi ’D. L. R. 256.—CAN. 

c viii. .}—Held: balance of 
income tax entitled to priority.—He 
ORR, [1924] 2 I. R. 120.—IR. 


—— ——. Kh. v. 














c ix. J LITHWICK 
sai (1921), 20 Exch. GC. ht. 293,— 





11924) 3 D. L. on. 256.—CAN. 

o xi. Sales tares.}—Held: the 
Crown was entitled to priority over all 
other unsecured creditors in respect of 
sales taxes.—He Wrst (F. EH.) & Co. 





1 Ch. 455; sub nom. Re ELiwoop, Ex p. 
RIVER DEE DRAINAGE BoarpD v. Hooson. 
136 L. T. 696; 


96 L. J. Ch. 170; 
B. & C. R. 53, D.C. 


4284. Add. Annotation :—-Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 


Helping employer to perfect 
invention—Under agreement for payment 
out of profits.|—Where a clerk assisted his 
master in perfecting an invention, for which 
a patent had been obtained, upon an agree- 








4295a. 


(1921), 68 D. i. R. 772; 500. L. R. 
631; 2C. B. R. 3.—C 


* - e 2 








c xii. j—Held : a creditor 
could not rank as a secured creditor in 
priority to the claim of the Crown for 
taxes on sales of goods to dcbtor.—Re 
NICHOLSON SALES & SERVICE CORPN., 
11924] 3 D L. R. 593; 4C. B. R. 692. 





War revenue taxes.)|-—See cases 
in Part XII., Sect. 1, sub-sect. 6, post. 

© xiii. Tares assessed prior to 
assuynment.j—Held: the city had a 
preferontial lien on the guods of the 
ussignor for the above’ taxes.—Zte 
McKEN7ZIzk, [1924] 1 W. W. ht. 159; 
4C. B. R. 492.—CAN. 

di. -}—Held: dcbtor’s chattels 
subject to seizure for arrears of taxcs 
by the mumcipahty cven in the hands 
of the trustec.—He HARRISON (1922), 
69 D. L. KR. 658; 51 O<. L. R. 634; 
2C. B. R. 360.—CAN. 

d ii. ——.}—Re LAURANCE (1923), 
550. L. R. 196; 4C. B. R. 349.—CAN, 

sl. Claum of inspector of taxation.) 
—Re McKENzig, [1921] 1 W. W. R. 
159 ’ 4 C. Lb. R. 492.—CAN. 








PART XII. SECT. 1, SUB-SECT. 5. 


sm. Bias of court in favour of 
ereditor.j—The right of a creditor for 
urrears of wages to stand as a preferred 
ereditor will be construed by the ct. 
with a bias in favour of the creditor,— 
fc CoRSON SHOE Co., [1924] 1 D. L. R. 
555.—-CAN. 

4285 ix. After judgment re- 
covered.J—The claim of a wage-earner 
to priority for his wages remains 4 
claim for wages even after judgment 
has been recovered.—BALL vt. THORNE 
(1920). 46 O. L. RR. 261: 50D. L. RR. 








85.—CAN. 
4285 x. Earned within three 
months of bankruptcy.j—iIleld: a 


workman could only rank as a pre- 
ferred creditor for wages earned within 
three months of the bkpcy.—RoDDEN 
V. aa (1922), 67 D. L. R. 635.— 
CAN. 


4285 xi. ——,J—Held : the 
director & president & the director & 
secretary-treasurer of bkpt. co. were 
entitled to pmority for wages or 
salaries 1n respect of services rendered 
to bkpt. co. during the three months 
before the date of the assignment.— 
He LASTERN ONTARIO MILK PRODUCTS 
Co., [1923] 1 DL. R 591; 620. L. R. 
67 Ps 21 Oo. W. N. 483.—CAN. 

4285 xii. JI—Held: a 
claim for wages was not entitled to 
priority not being eurned within 
three months immediately preceding 
the receiving order.—Re CONTINENTAL 
LPORLISHING Co., Ex p. Davis & SImM- 
MONS, [1924]1 LD. L. R. 339; 4¢C. B. RB. 
343.—CAN. 


4285 xiii. S. P. Re OLYmMpia Carr 
Co., Ltp., kx p. BEDALI (Man.), [1927} 
1p. L. R. 907; [1927] 1 W. WwW. R. 
131.-—-CAN. 


4285 xiv. - Commission 
payable when goods shipped-—Services 
rendered more than three months before 
bankruptcy—Goods shipped within three 
months of bankruptcy.)—Held: the 
salesman could not rankfas & preferred 
creditor in respect of such commission. 
—-Re HeRCULES RUBBER Co., Er p. 











ee 
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Cases 4281a—4298., 


ment to be paid out of the profits, but which 
agreement had no reference to his duties as 
clerk :---Held : 


he was not precluded from 


proving for his remuneration as a clerk, or 


4298. Add. 





C. B. R. 555.—-CAN. 
4285 xv. Allowaance for ex- 


penses.|}—Where a person is employed 
as a travelling salesman & is given his 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor as regards both his salary & 
his expenses.—te CORSON SHOE Co., 
[1924] 1 D. L. 1. 555.— CAN. 


4289 ia. J—A 
travelling salesman, selling goods on 
commission, was allowed by debtor co. 
to sell their goods at specified prices, 
any goods sold by him to be mnvoiced 
to the customer at the price at which 
he sold, & he to be allowed the dtfer- 
ence between the net price & his selling 
price :—JIeld : not entitled to prionty. 
—ke SpeciaALiry Baas, LTn., [1923] 











1 Db. L. Jt. 887; 453 O. Ih. BR. 855; 
3 C. 3B. RR. 617.—CAN. 
4292 i. —-——~- Accountant — Monthly 


salary—FPari time employment. }-~—H eld : 
he was a scrvant & entitled to rank as 
a preferred § creditor.—He GoRDEAN 
I URNITURE Co., Ez p. SLADDEN, [1923] 
4D. L. R. 1198; [1923] 3 W. W. R. 
630.—CAN. 


4298 i. Company official — 
Director.}-—The mere fact that a 
director who claims priority for wages 
is a supenor othcer of a co. does not 
of itself deprive him of pnority. The 
real question is whether the person 
making the cluzm has contracted to 
render service to the co. beyond what 
wowd come within the scope of his 
duties as a statutory officer.—fe 
KASTERN ONTARIO MILK PRODUCTS 
Co., [1923] 1 D. L. R. 591: 210. W.N. 
483; 52 0. L. R. 67.—CAN. 


PART XII. SECT. 1, SUB-SECT. 6. 


hi. .]J—The preferential rights of 
&® landlord are restricted as provided 
by Landlord & Tenant Act, 5. 38, & 
uw landlord cannot claim to rank as a 
preferred creditor in respect of sums 
voluntarily paid by him for taxes 
owing by bkpt.—He CRYSTAL, [1926] 
2D. L. Kh. 640; 59 0. L. I. 44.—CAN, 


h ii. —~- Under Landlord’s Rights 
(Bankruptcy) Act, 1924 (ce. 12) (Alta.), 
s. 3.]—The above sect. entitles a land- 
lord to priority to the extent of the 
amount limited thereby over all 
bkpt.’s secured creditors, including the 
Crown.—Re STANDARD PHARMACY, 
Linp., Re ALBERTA PROVINCE’S CLAIM 
(Ajta.), [1926] 2 D. L. R. 300; [1926] 
1 W. W. QR. 773.—CAN. 


h iii. -—— Cannot be deprived of 
preferential lien—lzxcept by agreement.) 
—Jie MILNER, Ez p. FORBES (QOnt.), 
pte 2D.L.R.988; 70.38. .319.— 











si. ——— ~—— Special covenant.) 
— Held: notwithstanding a clause 
in a lease as to acceleration rent, the 
landlord was only entitled to rent for 
the time the premises were occupied 
by the trustee.—CANADIAN (CREDIT 
MEN’s TRusT ASSOCN. v. MONKA (1924), 
34 B. C. HK. 99.—CAN. 


sn. Arrears of rent—Priority over 
—War revenue tares.J—Re SOLOMONS 
BocunEeR FvuR Co., (1924) 1 D. L. Rh. 
ar ee O.L. R. 497; 240. W.N. 42. 


from receiving three months’ salary in full.— 
Re Wiwins, Bz p. HIcKIN (1850), 3 De G. & 
Sm. 662; 19 L. J. Bey. 8; 14 L. T. O. S. 
469; 14 Jur. 405; 64 E.R. 65). 


Annotation :—Consd. 


Regent’s Garage & Engineering Co. (1920), 
90 L. J. K. B. 783. 


Moriarty v. 


claiming under War Revenue Tax Act 
& a landlord for arrears of rent rank 
anter se according to their priority in 
time.—Ke DAvIs, (1924) 3 D. L. KR. 
556; 4 C. B. It. 698.—CAN. 


sq. —— —— Sales taz.]—Re CaLcus 
Co., Lrp., Ex p. McGuire, [1925] 3 
D. L. R. 809; 57 O. L. R. 272; 5 
C. B. R. 763; revsg., [1925] 2 D. L. R. 


246.—CAN. 

sr. Taxes due under 
Income War Tax Act, 1917.)—kHeé 
HUMBERSYONE COAL Co., LTD., Hz p. 
NATIONAL TRUST CoO., LTD., [1925] 3 
D. L. R. 154; [1925] 2 W. W. R. 68: 
5 C. B. R. 7193 revsg., [1925] 1 
W. W. R. 964; 5C. B. R. 639.—CAN. 

st. Fees & expenses of 
trustee.}—The trustee’s claim for his 
fees & expenses always precedes the 
Crown’s claim for taxes under War 
Revenue 'l'ax Act, but if the landlord’s 
claim arose anterior to that of the 
Crown, then the trustee’s claim will 
count after the landlord’s & will pre- 
cede the Crown’s claim —Re Davis, 
pice 3D. I. Ft. 556; 4C. B. R. 698.— 














sw. Covenant by tenant to paytares &: 
other expenses.J—A landlord can only 
rank as a preferred creditor in respect 
of arrears of rent, & this 15 so even 
where the lease stipulates that the 
tenaut shall make other payments, 
namely a portion of the taxcs & costs 
of heating the premises.—I?e STANLEY 
MILLS Co. (1924), 27 O. W. N. 123; 
affy., {1924]3 D L. R. 40; 4C. B. R. 
655.—CAN. 

sx. Costs of distress.}—-Re MCKENZIK, 
1924] 1 W. W. R. 159; 4G. B. R. 
492.—CAN. 


PART XII. SECT. 1, SUB-SECT. 9. 


{i. Dedt not being debt for 
tares, rales or assessments.j}—The Crown 
in the right of a province has no 
priority over other creditors of bkpt. 
with respect to a debt due to it which 
is not a debt for taxes, ratcs or assess- 
ments.—Ie CARDSTON U. F. A. Co- 
OPERATIVE ASSOCN., LTp., Re PRO- 
VINCE OF ALBERTA, [1925] 4 D. L. R. 
897; [1925] 3 W. W. R. 651.—CAN, 

f ii. —— ——-.+—-Re STANDARD 
PHARMACY, LTp., Jte ALBERTA [PRO- 
VINCE’S CLAIM (Alta.), [1926) 2D. L. R. 
300; [1926] 1 W. W. IR. 773.—CAN. 

r i. Sales taxes.)-—Sales taxes 
duc to the Dominion Govt. under 
Special War Revenue Act (Dom.), 
1915 (c. 8), as enacted by 1) & 11 
Geo. 5, c. 71, are merely debts due to 
the Crown, not expressly charged upon 
the assets of debtor.—/t¢e WrEsT (I. 1.) 
& Co. (1921), 62 D. L. R. 207; 50 
O. L. R. 631; 2C. B. R. 3.—CAN. 


ria. --—— --—.]--12 & 13 Geo. V. 
(c. 47), amending Special War Kevenue 
Act, 1915, & by sect. 17 making the 
taxes to which it refers a lien or charge 
upon the property of a debtor in favour 
of the Crown, & directing that this 
lien shall prevail, notwithstanding the 
provisions of the Bkpcy. Act, does not 
in terms repeal the ate Act; & 
the repval of sect. 17, in 1925, by 15 & 
16 Geo. V. (c. 26), 8. 9, leaves the 
prerogative right to prior payment in 
a case of bkpcy. untouched. By 
sects. 86 & 51 of the Bkpcy. Act, the 














ip. —~- ——- ——.}—The Crown { Crown has surrendered its prerogative 


Cases 48849-4357. 


4334a. Wife—In respect of annuity for main- 


4345. Add. Annotation :—Refd. 


4358a. 


to be paid debts due to it in priority 
to debts due to a subject, 
con that fal! within scct. 


tenance of husband’s household.|—-Where an 
annuity is secured to a wife by an ante- 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
cannot, on the husband’s bkpcy., claim to 
be paid the amount in preference to the other 
creditors.—BIRKETT v. PURDOM, [1895] A. C. 
371; 11 R. 184, H. L. 


4385a. ———- ——— Bond to secure annuity taken in 


payment.|—Where a woman lends money to 
her husband [to help him in his business] & 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband.—Re SLADE, CREWKERNE UNITED 
BREWERIES, Lrp. v. SLADE, [1921] 1 Ch. 160; 
eee J. Ch. 556; 124 L. T. 232; 64 Sol. Jo. 


4336. Add. Annotations :—Consd. Re Slade, Crew- 


kerne United Breweries v. Slade, [1921] 1 Ch. 
160. Distd. Re Cumming & West, Ha y. 
Neilson & Craig v. The Trustee, [1929] 1 Ch. 
304, 


4388. Add. Annotation :—Refd. Re Wombwell) 


(1921), 37 T. L. R. 625 


4342. Add. Annotations :—Refd. Re Wilson, Ex p. 


Salaman, The Trustee v. Keith, Prowse (1925) 
133 L. T. 814. Mentd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835 ; Scranton’s Trustee 
v. Pearse, [1922] 2 Ch. 87. 


Dennistoun uv. 
Dennistoun (1925), 69 Sol. Jo. 477. 


4358. Add. Annotation :—Refd. Re Slade, Crew- 


kerne United Breweries v. Slade, [1921] 1 Ch. 
160. 


Debt left on deposit with debtors. | 
—~-A creditor for a sum of £100,000 of a firm 
of merchant bankers in May, 1918, agreed 
with the debtors to leave the debt on deposit 
with them unti] Jan. 1932, at interest, with 








(1921), 64 D. L. 


save only 
644; 2G BR. 


51, sub- 


4357. 


F¥RERES PHONOGRAPH Co. OF CANADA 
Rh. 628 ; 
21.—-CAN. 


PART XII. SECT. 1, SUB-SECT. 10. 


50 Q. 


ENGLISH AND KiMpIRE Diaest SUPPLEMENT. 


commission to be paid to nominees of the 
creditor—namely, O. & his family; & it 
was further agreed that O. should be credited 
with a share of the firm’s profits, which in 
fact he subsequently drew from the firm. 
In July, 1920, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to F'., who agreed with the debtors 
to leave the debt: on deposit: with them until 
Jan. 1932, upon the conditions expressed in 
the former agreement, as if F.’s name had 
been inserted therein instead of the name 
of the original creditor. On Feb. 24, 1926, 
I’. transferred the debt in equity to O., & 
on Mar. 2, 1926, the debtors had notice of 
that assignment. On Mar. 15, 1926, a recciv- 
ing order was made against the debtors on 
their own petition, & shortly afterwards 
they were adjudicated bkpts. Between 
Mar. 2, 1926, & the date of that order F. 
became indebted to the firm in the sum of 
£15,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by F. on & accepted by 
the firm for which, as hetween F. & the firm, 
KM. through not having supplied the necessary 
funds, was liable, F’.’s liability arising in every 
case from contractual liabilities undertaken 
by F. towards the firm at dates earlier than 
Mar. 2, 1926 :—Held: upon the proper con- 
struction of the agreement of May, 1918, the 
creditor did not advance moncy to the debtors 
on a contract that she should receive a share 
of the profits of their business within Partner- 
ship Act, 1890 (c. 39), s. 2 (3) (d), with the 
result that 0.’s proof for the £100,000 was not 
liable to be postponed to the claims of the 
other creditors. — Re Pinto LEITE & 
NEPHEWS, Ha p. Des OLIVAES (VISCON™' 

[1929] 1 Ch. 221; 981.J.Ch. 211; 140 

587; [1928] B. & C. R. 188, : 


Add, Annotations :—Consd. Ne Cumming 
& West, Ex p. Neilson & Craig v. 'The Trustee, 
[1929] 1 Ch. 534. Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. 


vency preferred.—MYERSON v. GRKEN 


L. R. & Homes (1922), 68 D. L. R. 200.--- 
CAN. 


mi. Price of yoods supplied to debtor 
—With approval of trustee—Ior con- 


Fees cd: expenses of trustee.J—Sece 
cases in Part VII., Sect. 5, sub-sect. 2, 


Pe MOORE (D.) Co., LTD., 
I. l. 383; a 61 Q. lL. R. 
seh 86, 7 h. 338, 479.—-CAN. 
Cpe ESET. ae WILNER mae ), 
119389 D. L. R. 396; &8C. B. It. 616.— A., ante. 


a Charge ayainst goods ad- 
matted as seltler’s effects.}—Held: to 
take priority over the lien for costs 
iven an execution  creditor.—Re 
ILEY, Re ANTHONY SALT Co., Je 
Crown’s Customs DutTiks CLAIM, 
{19251 4 D. L. R. 790; (1925) 3 
Ww. Ww. RR. 683 —CAN, 


r iil, —— Health Insurance con- 
tributions.J—On a claim for arreurs 
due in respect of Health Insurance 
contributions, alleged to be recoverable 
as Crown debts ranking next after the 
usual preferential payments :—Held : 
Health Insurance contributions were 
recoverable only as a civil debt.—Re 
LINDSAY, [1926] N. 128.—IR. 

yr iv. ——- Debi due to Land Com- 
mission.|—Held: a preferential deht. 
—Re MALONEY, [1926] I. RK. 202.—IR. 





sa. Surety paying Crown debt.}—A 
surety who has Mies the indebtedness 
of the principal) debtor to the Crown is 
entitled to stand in the same position 
as the Crown & to exerciso ita remedies 
for the recovery of the debt.—Re PaTHr 


ti. ——-.}—CRAWFORD & Co. v. 
Hunters & Co. (1817), 1 Nfld. L. KR. 
43.—NFLD. 

t ii. —— -—.]—FerrGos & GLEN 
INSOLVENT KsTATE (1831) 2 Nfld. 
L. R. 27.—NFLD. 

4331 i. Judgment creditor — Regis- 
tered certificate of judgment.}—A judg- 
ment creditor of a bkpt., who has 
registered a certificate of judgment 
with the district registrar, is not en- 
titled to a lien against the estate for 
the costs incurred in obtaining the 
judgment.—He YAWosk! (1922), 66 
« bk ey ict Rae W.R. 296: 


D. 
2 a 3, R. 1 
.}—Held: the trustee 

oe ay the shberiff’s fees & charges, 
including poundage & the costs of the 
execution creditor in priority to all 
other charges or claims.—Re BBONTO 
METAL & Waste Co. (1921), a D.L.R 
111; 510.L. R. 287; 2C. B. R. 138. 
—CAN, 

sb. Costs of action continued by 
trustee—With authority of court.}— 
Held: costs incurred after the insol- 











tinuation of business after bankruptcy * 
—Iield: accounts for such goods pre- 
ferrod.— Re MORRIS, Lee : D. L. R. 
848; 53 0. L. R. 36.—CA 


sc. Money-lender.]|—In no case can 
@ person who lends money to another 
before the latter’s bkpcy. rank as a 
referred creditor for the money sv 
oaned.—RODDEN v. GOODMAN (1922), 
67 D. L. R. 635.—CAN. 
of 


sd. Solicitor—Costs 
authorised assignment. |-—lHe 
Ex p. GOLDBERG (N. B.), [19 eh 2 
D.L. R. 363; 8C. B. HR. 258.—CA 


se. Arrears of maintenance of eee 
—A person of unsound mind having 
died insolvent, arrears due for mainte- 
nance to the institution where he had 
been kept were allowed after debts due 
to the Crown, &in priority to the taxed 
costs of his comuinittee.— Re MaGuIRE, 
[1923] 1 I. R. 108.—IR. 


reparing 
eer i 


SECT. 2, React 1. 


din gad Aa debt 


by wife as surety for ey 

wife noe 2 rage ee creditor. shia 
BARRO eat Sa (1924) 4 
D. L. R 1307 : 7.0.8 R. 624.—OAN, 


Vol. IV._Bankruptcy. Cases 4866a—463%a. 


Part XIIl.—Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to | Players Film Co. (1925), 42 T. L. R. OL: 
bannkiupiy laws—Void.|—STaAINESs v. WAIN- Reckitt v. Barnett, Pembroke & Slater, [1928] 
WRIGHT (1839), 6 Bing. N. C. 174; 8 Scott, 2K. B. 244. 
280; 91. J.C. P. 107; 133 EB. R. 68. 4433. Add. Annotation :—Distd. /te Houlder, [1929] 
Annotation :—Distd. Prince v. Haworth, (1905) 2 K. B. 768. 1 Ch. 205. 





4873. Add. Annotation :—Mentd. The Kin Tye imei: sred beds =2iee 
Loong v. Seth (1920), 89 L. J. P. ©. 113. laa ee Poe = Pe a.) 
4403. Add. Annotations :—Apld. Re Home & jin netted: “Dawe w. DEWE 

Colonial Insce. (1928), 44 ‘I. L. R.718. Refd. | 4487. Add. Annotation :—He - s hee cs ; 

Re Gurwiez, Exp. Trustee (1919), 88 L. J. K. B. | Snowdon v. Snowdon, [1928] P. ; 

740. | 4494. Add. Annotation :-—Refd. Re Home & 
4424. Add. Annotations :—Mentd. Falcon v. Famous Colonial Insce. (1928), 44 T. L. R. 718. 


Part XIV.—Administration in Bankruptcy of Estates of 
deceased Insolvents. 


4545. Add. Annotation :—N.F. Latter v. Juckes | necessary to enable him to live; in other 
(1926), 42 T. L. R. 723. words it is only the surplus over & above that 
a a a which vests in the trustce (TOMLIN, J.).— 
ae gied sce ce Ltée WALTEK, Se ve we T Ch. “402 ve 
4 ® - ° 
4549. Add. Annotation :—Mentd. Re Wigzell, [1929] 1 Ch. 647; 98 Te J. Ch. 2005 








Ez p. Hart, [1921] 2 K. B. 835 we TSE 
4555a. -—— Adjudication before death.] 4556. Add. Annotation :—Refd. Re Wehb (Smith- 
Debts incurred for necessaries by a bkpt. field, London), [1922] 2 Ch. 368. 
. r o 1 meee AeA wi vwwew of undis- 


to a reasonable amount, may propery ve 
paid out of money accumulated by the bkpt. 
since the adjudication. 

The sect. does not deprive the bkpt. of those 
fruits of his personal exertions which are 


charged pauniupy—asug.- tO after-acquired 
property.])—te Sargeant, No. 1808a, ante 


— .|---See, now, Bkpcy. (Amendment) 
Act, 1926 (c. 7), 8. 38. 





t 


Part XVI.—Miscellaneous Practice and Procedure. 
4602. Add. Annolation:—Mentd. Re _ Foster, shares deposited with him by a_co-trustee. 
Barnato uv. Foster, [1920] 3 K. B. 306. In an affidavit filed by the accused in defence 


: 1 dings for an account commenced 
4627. Add. Annotation :—Mentd. Scott v. North- one Ma a 5 y the co-trustee in the Ch. 


umberland & Durham Miners’ Permanent : i 
: : vy. the accused swore that he had, with 
Relief Fund Friendly & Approved Soc., ie eal of his co-trustee, invested the 
[1920] 1 K. B, 174. capital in his own business. _ Subsequently, 
4633. Add. Annotations :—Refd. Re Drage, Palmer in his preliminary examination In bkpcy., 
& Roberts v. Kniyht (1926), 1384 L. T. 765. he made admissions to the Official Receiver 
Mentd. fe Cohen, Ha p. Trustee, [1924] 2 Ch. in regard to the disposition of the capital 
515; Ee Hoyle, Hz p. Trustee, [1924] B. & by him. He was indicted for fraudulent con- 
C. R. 22. version aS a Laer rary eee! a 
ios ig ooh . 1916 (ec. 50), s. 21, but the judge, on his notice 
ey a a ee being brought to the fact that that Act was 
eat, ; not in force at the time when the offence was 
4637a. Admission at preliminary examination -- alleged to have been committed, allowed 
On criminal charge of misappropriating funds.] the indictment to be amended by the sub- 
—The accused, who was a trustee under a stitution of Larceny Act, 1861 (c. 96), s. 80, 
will, was charged with having in Mar. 1916, for the later statute. The two statutes define 
fraudulently converted to his own use certain the offence in almost precisely the same 


PART XIII. SECT. 6. pe iieplea eats sale ht : 
sf. Refund—Action in county court property of dobtor in his poseession 
to recover money paid in error.}—Held: cannot be admitted in evidence in 
not maintainable, it not being open to collateral proceedings.—HOULDINU ut. 
the judge to go behind the declared CANADIAN CREDIT MEN’S TRUST ou 
aN he are ie eee rg eels rae P ee aan W. RR. 899; IND. 
e ry eo 8 : og Ne e e + Ne de . ‘ 5 ).- — e % 
( 3 at) gee L. BR. 375 8. R . powers under PART XVI. SECT. 3, ee 
4 enc To “ Lnsolvenc Act, si. Motion for trial of bankruptc) 
PART XVI. SECT. 3, SUB-SECT. 1. ote Suet a be oe ven purtice PP Ie ~ djournment to lake oral o 
4606 i. Part of examination. —A ! are in litigation, as an extra method = dence.) —Ie FULION, {1925} 4 D. E.R 
portion merely of an cxamination under of discovery iu addition to the ample 1.—CAN. 
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words :-——Held: the admissions in the pre- 
liminary examination in bkpcy. were not 
admissions made “in any compulsory 
examination or deposition before any court 
on the hearing of any matter in bkpcy.,”’ 
& could, therefore, be given in evidence at 
the trial without infringing Larceny Act, 
1916 (c. 50). s. 43 (3).—R. v. TUTTLE (1929), 
140 L. T. 701; 45 T. L. R. 357; 21 Cr. App. 
Rep. 85, GC. C. A. 


4638. Add. Annotations :—Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 1384 L. T. 765. 
Mentd. Re Cohen, Ex p. Trustee, [1924] 2 Ch. 
515; Re Hoyle, Ex p. Trustee, [1924] B. & 
C. R. 22. 

4661. Add. Annotation :—Mentd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 

4665. Add. Annotation :—Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

4665a. Necessary before other side entitled to 
refer to contents.|—On June 29, 1923, resps., 
having received from bkpt. an order for 
zoods, on the same day delivered them to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt.’s 
request was post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to resps. & to 107 other 
creditors cheques which were all post-dated 
to July 31 in settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923. on a creditor’s petition 
presented on Aug. 8, an order of adjudication 
was made against bkpt. Upon a motion by 
the trustce in bkpcy. for a declaration that 
the payment to resps. was a fraudulent 
preference under 1914 Act, s. 44 (1), resps. 
filed an affidavit in opposition, which con- 
tained statements which revealed a volun- 
tary offer on July 30 on the part of bkpt. to 
resps. to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 





read those statements as admissions by 
resps. of the absence of pressure & of the 
entirely voluntary nature of the payment :— 
Held: (1) the practice in the Bkpcy. Ct., 
differing in this respect from the practice in 
the Ch. Div., was that where an affidavit had 
been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after resp. on opening his case had 
elected to read it; (2) where a bkpt. in 
imminent expectation of bkpcy. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, & the 
reason for such payment is unexplained, a 
prima fucie case of fraudulent preference is 
established ; therefore, the trustee having 
proved a prima facie case of fraudulent 
preference & the creditors having withdrawn 
their affidavit in opposition, & there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on his 
application.—Re CoHEN, Ex p. TRUSTEE, 
[1924] 2 Ch. 515; 94 L. J. Ch. 73; [1924] 
B. & C. R. 1433; sub nom. Re Conumn, Ex p. 
TRUSTEE v. Snow (W. BR.) & Co., 69 Sol. Jo. 
35, C. A. 

Annotation —As to (2) Distd. te Drage, Palmer & Roberts v. 

Knight (1926), 134 L T. 765. 

4671. Add. Annotation :—Refd. Re Cohen, x y. 

Trustee, [1924] 2 Ch. 515. 


4704a. Whether barred by lapse 
of time.|—In the circumstances: Held: a 
solr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment.—He HisHer, Ez p. BRUTTON (1845), 
De G. 116; 1 New Pract. Cas. 159; 14 
L. J. Bey. 15; 41. T. O.S. 321; 9 Jur. 96. 

4705. Add. Annotation :—Refd. Knight v. Knight, 
(1925] Ch. 885. 

4753. Add. Annotation :—Mentd. Itc Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

A77T1a. ---— -}--- WILLASEY v. MASHITER 
(1834), 0 My. & K. 293; 40 KE. R. 112. 
4772a, —---- —-—-.]-—WHALLEY v. WILLIAMSON 
(1843), 6 Man. & G. 269; 6 Scott, N. R. 948 ; 

134 VM. RR. 894. 


4772b. —-- -J]—-SHEA v. Boscnerri, te 
Piru (1858), 25 Beav. 561; 53 KH. RR. 751. 


eee ee tere 











Part XVII.—Appeals. 


4794. Add. Annotation :-- Refd. Re Griffiths, Jones 


v. Jenkins, [1926] Oh. 1007. 


4818. Add. Annolation :—Refd. Re 
(1926), 70 Sol. Jo. 1161. 


Mathieson 


PART XVI. SECT. 4 | hipect cade 2 of aioe pevaaiee tel ou peers Be eda a vaerere RAY 
2 ‘ ; 2OnN— - rupt—FPayavic out oO state. |— vm NABIN CHANDRA LAM CHANDRA 
di ee order de ago) NEVILE & GREEN (Ont.), [1926] 3 


Re GORDON BROTHERS, Lrp. (Ont.), 
ene 3D.L.R.131; 7C. B. R. 576.— 


PART XVI. SECT. 5, SUB-SECT. 1.’ 


rare .|—Held: as the 
work done by the solr. in collecting the 
debts due to debtor was of real benefit 
to his estate, & was done with the 
tucit sanction of the ct., the costs of 
the solr. should be paid to him out. of 


Pp. L. R. 407: 7C. B. R. 6313 varyrng, 
[1926) 2D. L. R. 1025.---CAN, 

sp. Rights of soliritor— Amount of 
fees—Estaie not realised by trustee j-—~ 
Re Carian, [1925] 3 D. L. R 9b4: 5 
C. B. RR. 826.—CAN. 


PART XVII. SECT. 1. 


sr. Prom registrar in insolvency To 
pudge escreiseng insolvency jurisdiction 
-Order for attendance of wituess.\— 


the money lodged by him with the | Sarar Kumar Kay o. NABIN CHANDRA 


officia) assignec.——Re MALONEY, [1928] | 


1. Ik. 155.—IR. 
sn. Of successful application for 


Ram CHANDRA SHAKA (1928), L. Ta. WR. 
56 Cale. 667.—IND. 
st. From judge in insolvency—tT'o 


SHAKA (1928), I. L. RK. 56 Cale. 667.-— 
IND. 


sv. From Divisional Bench—To Full 
Bench.J]—SaARAT KUMAR Ray v. NABIN 
CHANDRA RAM CHANDRA SHAKA (1928), 
I. L. R. 56 Cale. 667.—IND. 


PART XVII. SECT. 2. 


sz. Order involving amount exceeding 
$500 J—An uppeal ties on the question 
whether a creditor for an amount over 
$900 shall be entitled to rank on 
bkpt.’s estate as a sccured creditor or 
mcrelv as an ordinary creditor, beiug 
an uppeal involving an amount exceed- 
ing $500.—APrExX LUMBER CO. v. 


Vol. IV.—Bankruptey. Cases 4819— 5052. 


4819. Add. Annotation :—Refd. Ke Mathieson 4860. Add. Annotation :—Consd. Re Barley, [1923] 


(1926), 70 Sol. Jo. 1161. 1 Ch. 177. 
4831. A da. Annotation :—Mont d. Re Cohen, Ex p. shel tg on :—Consd. Re Barley, [1923] 
rustee, [1 . 515. ‘ ° 
4873. : Lon :— : 
R898.. Add Awnoladion =—Mentds Richmond: oo” ra ane Consd. Re Barley, [1923] 
i 5 
sca cd a acta | 4876. Add. Annotation :—Refd. Re Barley, [1923] 
4836. Add. Annotation :—Refd. Re A Debtor, 1 Ch. 177. 
[1928] Ch. 199. 4884. Add. Annotation:—Mentd. Ke Mellor, 
4840. Add. Annotation :—Mentd. Hawkins & Alvarez v. Dodgson, [1922] 1 Ch. 312. 


Sunderland v. Duché (1921), 90 L. J. K. B. 4888. Add. Annotation :—Consd. Re Barley, [1923] 


913, 1 Ch. 177. 
4357. Add. Annotation :-—Refd. Re Barley, [1923] 4894. Add. Annotation :-—-Refd. Re Barley, [1923] 
1 Ch. 177. 1 Ch. 177. 


Part XVIII.—Order of Discharge. 


5023. Add. Annotation :—Consd. Re Kutner, [1921] 


5039a. ——.}—Held: a fraud on other creditors. 


3K. B. 93. 


5035a. Payment of money in consideration of— 
Void.]|—MurRray v. REEVES (1828), 8 B. & C. 
421; 2 Man. & Ry. K. B. 428; Dan. & LI. 
161; 108 EH. R. 1099; sub nom. Murray v. 
Rerp, 6 lL. J. O. S. K. B. 348. 


Annotations :—Apld. Hall ». Dyson (1852), 17_Q. B. 
Consd. Levita’s Claim, [1894] 3 Ch. 365. 


v. King (1833), 3 Tyr. 581. 


5035b. S. P HALL v. Dyrson (1852), 17 Q. B. 785; 
21L. J. Q. B. 224; 18 L. T. O.S. 63, 223; 16 


Jur. 270; 117 BH. RR. 1481. 


Annotations :—-Consd. McKewan v. Sanderson (1873), L. R. 
1h Eq. 229: McKewan v. Sanderson, {1875 

Levita’s Claim, {1894} 3 Ch. 365. 

v. Grimwade (1888), 


65 ; 


Mitson (1858), 8 Exoh. 751; Lound 
39 Ch. D. 605; Kearley v. Thomson (1890), 24 Q. LB. D. 
742; Windhill L. B. of Health v. Vint (1890), 63 L. T. 366. 


-|-—A bill of exchange given to buy 
off opposition to bkpt.’s last examination & 





503S8a. 


—Rogers v. KiInGston (1825), 2 Bing. 441; 


C. } 
5039b. 





785. 
Refd. Gilmour 


L, R.'20 Eq. 
efd. Hills v. 


the allowance of the certificate :—Held: 


void ab initio.—REEVES v. HAWKES (1862), 


6L. T. 58. 


JOHNSTONE, 11925) 3 D L. R. 1050; 
{1925]) 3 W. W. Rh. 360.—CAN. 


sa. Order on question of procedure. \— 
No appeal lies from a decision on a 
question of procedure.—-WINTER vv. 
CarItLaNno TIMBER Co. (1926), 37 
pets R. 91; [1926] 2W. W. R. 536.— 


PART XVII. SECT. 3. 


4815 i. 4 pplication for leave-—Within 
what tume—Huetension of time —Leave 
to appealto Supreme Court of Canade.jJ— 
fie HUDSON FaSHION SHnorre, LTo., 
Ex p. Royvau DreEss Co., [1926] 1 
Dd. L. R. d15 ‘ 58 0. L. R. 298.—--CAN. 


sc. Grounds for granting leave— 
Landlord’s preferential claim for rent 
endangered—By clam of Crown—U nder 
War Revenue Act, 1915 }—He CaLcus 
Co., LTp., {192512 D L R. 228, 5 
C. B. R. 514 —CAN. 

sd. Question of greut importance 
& gencral interest. |—BOILYv. MCNULTY, 
{1927} 2 D. L. R. 1010; [1927] 8. C. R. 
275.—CAN. 

SE. Whether hotel-keener “trader ’’ 
within Landlord Tenant Act, 
C. S. N. B., 19038 (c. 153), 8. 47.}—Re 
Hore Duniop, LrTp., QUINN ». 
GUERNSEY, [1927] 1 D. L. R. 810; 
{1927] 8. C. R. 134.— CAN. 

oF —-— Question of construction.) -- 
feild: leave to appeal should be 
granted. Among other questions, the 








10 Moore, C. P. 97; 3 1.5. 0.8.06. PP. 77; 
130 E. R. 376. 
ea on eM. Sweenic v. Sharp (1826), 12 Moore 


.|— Held: the agreement was illegal.— 
HILyus v. MITSON (1853), 8 Exch. 751: 22 

L. J. Ex. 273; 155 E.R. 1555. 
aan :—Refd. Lound v. Grimwade (1888). 39 Ch. D. 


5039c. $. P. HUMPHREYS v. WELLING (1862). 1 
H.&C.7; 321L. J. Ex. 33; 61. 7.250; 158 
E. It. 780. 


5043. Add. Annotation : — Refd. 
Daniel (1923), 98 L. J. K. B. 97. 


5050. Add. Annotation :—Consd. Re Kutner, [1921] 
3K. B. 93. 


5052. Atter this case add ‘‘ See, also, Nos. 1654- 


Anderson  v. 


1657a, ante.”’ 


meaning of the word ‘ settlements “* 
in Bkpcy. Act, 5. 60, uppears to be 
Involved in this appeal, the point being 
whether this word should receive the 
same construction as that given to it 
under the English Bkpey Act, 1914 
(oc. 59), 8. 42.—GARSON v. CANADIAN 
Creprr MEN’s TRUST AssSOUN.. LTb., 
11928] 3 Do. RR. 9373 [19281 5. C. R. 
419 3 10 C. B. ht 203. —CAN. 


PART XVII. SECT. 4, SUB-SECT. 3. 


4855 ii. —-~-—.]—Where an applica- 
tion to a judge of this ct for leave to 
appenl from a judgment of a provincial 
ct. of appeal in a matter arising under 
the Bkpcy. Act is made within the 
thirty duys specified by Bkpcy. Rule 72, 
or where the specified fourteen days 
notice has not been given to the 
adverse party, the application must be 
dismissed ; the judge has no power to 
extend the time.—-Ahe NORTH SHORE 
TRADING Co., PROVIDENCE WaASH- 
INGTON Assce. Co. 8. GAGNON & 
CLOUTIER, [1928]2 D. L. R. 136° [1928] 
S.C. R. 180: 10 GC. B. R. E81 --CAN, 


PART XVII. SECT. 9. 

sk. Jurisdiction of Court of Appeal 
of British Columbia.|}—The above ct 
when acting as an appeal ct. in bkpcy. 
has complete jurisdiction over coasts.- -~ 
ltée Kwona Tat CHONG Co. (ASSIGNMENT 
OF) (1922), 65 D. L. R. 1323; (1922) 2 
WwW. W. RR. 229; sub nom. CANADIAN 
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CREDIT MEN’s 'T'RUsS'T ASSOCN., LID. v. 
JANG Bow Kre & YIN Suen, 31 
LB. C. I. 40.--CAN. 


PART XVIII. SECT. 3, SUB-SECT. 1. 


5013 i. Whose wnterests court must 
consider-—Publie interests.)-—-On  con- 
sidering the application of a debtor for 
his discharge under Bkpey. Act, regard 
must be had not only to the interests 
of bkpt. & his creditors, but also to the 
interests of the pubhe — Re ScerTRe 
HarpwaRr Co., [1923] 1 D. LR. 
1201; [1923] 1 W. W. RR. 966; 3 
C. B. R. 734.—CAN. 

5014 i. —-— Banheupt | —Re Jones, 
(1926) N Z LL. WR 318 —N.Z,. 

di. —— Reasons of trustee’s report.) — 
Re McK enare (Man.), (1926) 4 D. L. RR. 
210.-—CAN, 


PART XVIII. SECT. 5, SUB-SECT. 1.— 
C. (b) na. 


5073 ii. —-— .)—The test as 
to whether a debtor's book-keeping 
methods are those usual & proper in 
the businesk carmed on by him is 
whether debtor can ut anv time tell 
therefrom Just how he stands to his 
asacts & huhbilities -7ée Morpen (1922), 





66 Do. be. R Baz, 1922), 1 WwW Ww kh 
519: 2 CO B HR. 189- CAN, 
5081 ii. - - |} - Even when na debtor 


pays less than fifty cents in the dollar 
to unsecured creditors & has not. kept 


Cases 5093a —-5475a. 


5093a. ——-— Meaning of ‘‘ debt.’’] — Re Boulton 


BROTHERS & Co., No. 1657a, ante. 


5262. Add. Annotation:—As to (2) Refd. Re 


Kutner, [1921] 3 K. B. 93. 
5264a. 





paid.]|—The Ct. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound—in this case 15s. in the pound—- 
has been paid to his creditors.—Re KUTNER, 
[1921] 3 K. B. 93; 90 L. J. K. B. 1264; 125 
L. T. 458; 37 T. L. R. 667; [1921] B. & C. BR. 
113; sub nom. Re Kutner, Fx p. DEBTOR v. 
OFFICIAL RECEIVER, 65 Sol. Jo. 604, C. A. 

5277. Add. Annotations :—Mentd. Re Taylor, Ex p. 
Bolton, [1909] 1 K. B. 103; He Barley, 
[1923] 1 Ch. 177. 

5288. Add. Annotations :—Refd. Re Barley, [1923] 
1 Ch. 177. Mentd. Re Walmsley, Ex p. The 
Bankrupt (1907), 98 L. T. 55. 

5328. Add. Annotations :—Mentd. Re Dent, Ex p. 
Trustee, [1923] 1 Ch. 118; Performing Right 
rae | London Theatre of Varieties, [1924] 

5352a. —-—- —-— egal agreement with creditor— 
Debt not revived.} — TaBkAM v. FREEMAN 
(1834), 4 B. & Ad. 887; 2 Cr. & M. 451; 4 
Tyr. 180; 3L. J. Ex. 185; 110 E. R. 690. 

Annotation :-—Refd. Wilkin ». Manning (1854), 9 Exch. 575. 

5364a. Liability under annuity deed.]—Dovuaras 
v. Smiru (1849), 13 Jur. 294. 

5367. Add. Citation :—sub nom. Re MERCHANT 
TRADERS’ SHIP, LOAN & INSURANCE ASSOCN., 
iz p. CHAPPELL, 19 L. T. O. S. 29. 

5387. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

53887a. On forfeiture clause—Conditional  dis- 
charge.|—(1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 


Condition suspending discharge until 
larger dividend than ten shillings in the pound 


ENGLIsH AND Empire DiGEST SUPPLEMENT. 


‘s paving a sum of money, does not havo 
| oe anect of S abhine an end to the operation 
_. clause if the money has not 


Wah, Watw eaweewr-r~ 


. id. 
ni Where thers is a trust of a fund under 


the terms of which the trustees are bound to 
apply the income of the fund in g ~rtttaste- 


am eWNiI MAT 


CLOVAL WAY £2007 Was s4ewwn ww 


but for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy.—TIte CLARK, 
‘LARK v. CLARK, [1926] Ch. 833 ; 95 L. J. Ch. 
325; 135 L. T. 666; 70 Sol. Jo. 3443 (1926) 
B. & C. R. 77. 

5397. Add. Citations :—Bail Ct. Cas. 151; 17 
Jur. 165 


5899. Add. Annotation :—Mentd. Spencer v. Hem- 
merde, {1922]2 A. C. 507. 


'399a. Revives debt.J—Hatr v. VERDIER (1770), 
2 Wm. Bl. 724; 96 E. R. 425. 

5399b. S. P. Best v. BARKER (1782), 8 Pricc, 
533, n.; 146 B. R. 1286; sub nom. BEST v. 
BARBER, 3 Doug. K. B. 188. 
Annotations :—Consd. Wilson v. Kemp (1815), 3 M. & S. 
595. Apld. Sweeme v. Sharp (1826), 12 Moore C. P. 163. 
Refd. Blackbourn v. Ogle (1820), 8 Prico, 526; Drew v. 
Jefferies (1820), 8 Price, 531. 
5402a. S. P. Horton v. Moaeriper (1816), 6 
Taunt. 563; 128 E. R. 1154. 

5424a. S. P. TURNER v. SCHOMBERG (1745), 2 
Stra. 1233; 93 1h. R. 1152. 

Annotation :—Folld. Bailey v. Dillon (1759), 2 Burr. 736. 

5424b. S. P. WILSON v. Kemp (1815), 3 M. & S. 
595; 105 EF. RR. 738. 

Annotations :—N.F. Blackbourn v. Ogle 
526. Consd. 7tc Ganderer (1822), 1 L. J. 
Peers v. Gudderer (1822), 1 B. & C. 116. 

5455. Add. Annotation :—Refd. Indian & General 

Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 539. : 


(1820), 8 Price 
oO. 8S. K. B. 16; 


Part XIX.—Statement of Affairs and Discovery of Property. 


5460. Add. Annotation :-- Apld. R. v. Tuttle (1929), 
140 L. T. 701. 


5475. Citations :—For ‘24 Q. B. D. 406” read 
“24 Q. B. D. 466.” 


p-oper books of account, he may obtain 
his dischargo if the bkpcy. appears to 
have been an honest one & he produces 
reasonable excuses for his failure to 
keep account books.—Re CovinatTon, 
[1923] 4 D. L. TR. 946.—CAN. 


5081 iii. ———. ]}— te Ni WsoME (Ont.), 
27 


5238 i. 
than minimum 


492; 8C. B. 





z i. 


For what 

ertod— Misconduct.|— 
Ie MoCorMaAcK (Ont.), [1927] 2D. L. R. 
R. 211.—C AN. 


-—--——~.]—-Debtor had iis- 
represented his financial position for 
the purpose of obtaining credit. 


5475a. ——- ———- ——— Letter returned marked 
‘*‘ gone away.’’|——-Bkpt. cannot escape service 
of an order of the ct. by leaving his last known 
address, & there is nothing in 1914 Act, nor 


PART XVIII. SECT. 6. 

Eh. Creditor without notrce of 
unsolvency.}-—The ct., on the applica- 
tion of a creditor, annulled the com- 
position order & the Ceca & made a 
receiving order.—Re McKay, Ha p. 
The Mason, [1924] 4 D. L. R. 307; 5 

C. B. R. 81.—CAN. 


criod—Not less 





(192733 D. L. R. 828; 8C. B. RR. 279.— 
CAN. 


PART XVIII. SECT. 5, SUB-SECT. 2. 


Yi. Until payment of specified 
dividend.}—On an pe eee by a 
bkpt. for an order of discharge the ct. 
found that the conduct of the debtor 
prior to & leading up to the assignment. 
had been characterised by various facts 
of the kind enumerated in sect. 143 of 
the Bkpcy. Act, & refused an iwunediate 
oF unconditional discharge : but, while 
entertaining grave doubts whether 
appct, was entitled to any discharge 
at all, innde an order suspending the 
discharge until a dividend of not less 
than 50 cents on the dollar had been 
paid to the creditors.—Re RUNNER 
(Man.), 11928! 1 W. W. R. 930.—CAN. 





ct. fixed the time for discharge at three 
years from the date of the order.— 
Re THIESSEN. [1924] 1 D. L. R. 588; 
[1924]1 W. W. R. 197; 34 Man. L. R. 
125.—-CAN. 


PART XVIII. SECT. 5, SUB-SECT. 3. 


5269 fii, ——- -—---.]}—Where the 
aysots of the assignors, a partnership 
were not cqual to fifty cents in the 
dollar on their unsecured liabWities, & 
the ct. was not fully satisficd with 
explanations on certain matters given 
by & partner asking for his discharge, 
un order was made for his discharge 
on his consenting to judgment against 
him.—Re SckeeTRE HARDWARE Co., 
{1923] 1 PD. L. R. 1208; [1923] J 


| W.W. RR. 966; 3 C. B. R. 734.—CAN. 


PART XVIII. ahs 7, SUB-SECT. 2— 


sl. Liability for necessarics—M edical 
expenses.|—~—Held : acbtor’s discharge 
did not free him from Hability to pay 
for necessaries which included medical 
oxpenses. — Ke REYNOLDS, [1924] 4 
Dd. Ju. R. 104 > 5 C. B. R. 69.—CAN. 

sm. Liability to reimburse surety.}— 
K. was surety for payment of a debt 
due by G. to D. G. applied to he 
declared insolvent & in due course G. 
was discharged. D. then sued K. & 
got a decree against him. Thereafter 
Kk. sued G. for recovery of the amount 
which he had been compelled to pay :— 
Held: tho order of discharge was u 


5496. For ‘“ 


5499a. 


in Bkpey. Rules, to, say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time & place for his adjourned public 
examination, had been sent by registered 
letter & returned through the post, marked 
_ Sone away,” a warrant was ordered to bé 
issued for his arrest.—Re Levy (1924), 68 
Sol. Jo. 419; sub nom. Re Levy, Ez p. 
So RECEIVER, [1924] B. & C. R. 19, 


5482. Add. Citation :—sub nom. Re ‘TEMPLE, 
Ex p. TEMPLE, 2 Rose, 22. 
5495a. ——— ——- ——— ———.]—The object of the 


public examination of debtor is not merely to 
obtain a full & complete disclosure of his 
assets & the facts relating to the bkpcy. in 
the interests of his creditors. but is also for 
the protection of the public ; & debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate himeelf. 

In the course of his public examination 
debtor refused to answer a question on the 
ground that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 
was satisfied that tuere were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public :—Held: 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sufficient reason.—He PAGET, 
Le p. OFFICIAL RECETVER, [1927] 2 Ch. 85; 
96 L. J. Ch. 377; 187 L. T. 369; 483 T. L. R. 
455; 71 Sol. Jo. 489; [1927] B. & C. R. 
118, C. A. 


-fnnotation :-—Apld. lic Juwett, 11929] 1 Ch. 108. 
5495b. 





—_—— Answers disclosing secret 
formulas for manufacturing proprietary 
articles.|—Re KEENE, No. 5811a, post. 


All matters considered on 
application for discharge’’ read “ 
——-- All matters considered on application 
for discharge.’’ 

Add. Annotations :—Folld. Re Paget, Fa p. 
Official Receiver, [1927] 2 Ch. 85. Apld. 
Re Jawett, [1929] 1 Ch. 108. 

Questions as to loss of 
property.|\— Held: though the words * with 
intent to deceive or to defraud ”’ were absent 
from J914 Act, s. 157 (1) (c), the jury had still 
to consider whether deft. knowingly & with 
intent to deceive or to evade the Act cither 




















ee 





5499b. —- ——-- 


5500. Add. 


5631. Add. 


5647. Add. 


Vol. V.—Bankruptcy. Cases 5475a—5684. 


made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
Hg or not.—R. v. PHurips (1921), 85 J. P. 
Questions in the public 
interest.|—In Nov. 1927, the debtor, who had 
practically no capital of his own, suffered 
judgment for an injunction & costs for selling 
lamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At his public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the registrar where he had obtained the lamps 
that he sold when he was in business, refused 
to answer the question :—Held: as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e.g. claims to commission or 
otherwise, or might not be in the public 
interest, by enabling the supply of infringing 
Jamps to be stopped at its source, the bkpt. 
must answer the question.—Re JAWETT, 
[1929] 1 Ch. 108; 98 L. J. Ch. 7; 140 L. T. 
1763; [1928] B. & C. R. 78. 


Annotation :-—-Mentd. Wshugbayi 
Eleko. v. Nigeria Government Administering 
Officer, [1928] A. C. 459. 





5505. Add. Annotations :-—Refd. Re Paget, Ex p. 


Official Receiver, [1927] 2 Ch. 85; Re Jawett, 
[1929] 1 Ch. 108. 


5512. Add. Annotation :—Mentd. Anderson v. 


Daniel (1923), 93 L. J. K. B. 97. 


5519. For existing paragraph read— 


‘‘ The jurisdiction conferred on the ct. by 
1883 Act, s. 27, to order that any person, who 
if in England would be liable to be brought 
before it under the sect. shall be examined 
in Scotland or Ireland, ‘‘ or in any other place 
out of England,’”’ must be read with some 
limitation & does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.” 


5569. Add. Annolation :—Mentd. li. v. Southamp- 


ton County Confirming Committee, Hx p. 
Slade, [1929] 1 K. B. 263. 


5594. Add. Annotation :—Mentd. Jte Gunsbourg, 


{1920} 2 K. B. 426. 

Annotation :—Mentd. Eshugbayi 
Elcko v. Nigeria Government Administering 
Officer, [1928] A. C. 459. 

Annotation :—Mentd. Kshugbayi 
Eleko v. Nigeria Government Administering 
Officer, [1928] A. C. 459. 


Part XX.—Property Available for Distribution amongst 
Creditors. 


5684. For the words ‘‘ Admission or rejection of 


proofs.]— See, generally, Part VIII., ane,” 
following this case, read ‘‘ Admission or 


ee 


: 


rejection of proofs, see, generally, Part VIIL,, 
ante.”’ 


He had assigned 


roperty im himself. 
al Mis property to trustees for the 
but kept 


PART XX. SECT. 2. 
bi. —-— 7'rustee aay of existence 
of property. }-——Deft. in replevin pleaded 


233 


bar to the snit.—-GaANGADHAR  v. 


KANH AI (1928 ae Lt. f — , 
IND. tye ee benetit of his creditors, 


Cases 5686-—5786. 


5686. Add. Annotation :—Mentd. Ord v. Ord, 
[1923] 2 K. B. 482. 
5696. Add. Arinotation :—Refd. Re Wethered, 


ha p. Salaman, [1926] Ch. 167. 
5738a. Definition of property—-1914 Act, s. 167 
~ What included —-- Passport.| —- A passport 
issued by the British Passport Oftice on behalf 
of the Secretary of State for Foreign Affairs 
to a person who afterwards becomes bkpt. 
is the property of the Crown & not the 
“property ” of the bkpt. within above sect., 
& where a bkpt. has passed his public examina- 
tion & has not been guilty of any misconduct 
& desires to go abroad to earn his living the 
ct. will, in a proper case, direct the passport 
to be handed to the bkpt.--Re SUWALKsy, 
SUWALSKY v. TRUSTEE & OFFICIAL RECEIVER, 
[1928] B.& C. RR. 142. 

5747. Add. Annotations :—Refd. Re Webb (Smith- 
field, London), [1922) 2 Ch. 369. Mentd. 
A.-G. v. De Keyser’s Royal Hotel, [1920] 
A. C. 508. 

9749. Add. Annotations :—Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Re \redericke & Whitworth, Ez p. Hibbard, 
[1927] 1 Ch. 2538. 

5754. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Karle v. Hemsworth R. D. C. 
(1928), 44 T. L. BR. 605. 

5760. Add. Annotations :—Consd. Re Debtors (No- 
771 of 1926) (1926), 438 T. L. It. 9. Expld. 
Re Fredericke & Whitworth, Ha p». Hibbard, 
[1927] 1 Ch. 253. 

5760a. -- --- Money paid in compliance with subse- 
quent bankruptcy notice.;— Ae Derors (No. 
771 of 1926), No. 928a, ante. 

5761. Add Annotalion: —Refd. Re 
[1928] Ch. 199. 

5766. Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5769. Add. Annotation :—Refd. Ke Gunsbourg, 
{1920} 2 K. B. 426. 

5775a.——.]—-On Sept. 20, 1917, debtor trans- 
ferred his assets, including certain furniture, 
to a co. formed by him. On Sept. 27 he com- 
mitted an act of bkpcy. upon which a petition 
was presented on Oct. 8, & a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the recciving order part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpcy., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The valuc of 


A Debtor, 


5713 v. 





possession of the goods in question, & | 
the trustees did not know of their 
existence :— J/eld: the general pro- 
perty in the goods passed to the 
trustees, --- MCIN'rosH vv. HASTINGS 
(1865), 11 N. B. R. (6 All.) 234.-—-CAN. 

5689 iv. Registered judg- 
ment as security for loan.}] —A judgment 
by confession given by u person who 
is at the time solvent as security for a 
present advance of muney & recorded 
to bind lands under Nova Scotia 
Registry Act, 2. 8., 1900 (¢. 137), 5. 16, 
1s oa u(Valid security as against the 
authorised assignee under an assign- 
ment in bkpey. subsequently made.- - 
Ite RHODENIZER Kerate & “Nova 
Sooria TRosT Co., 119231 1 D. L. R. 
1095 : 56 N,. S. R. 179.—CAN. 


nothing has 
such purchases, 








346: 
5718 vi. 








ti. 
only 


-}—The authorised trus- 
tee is not entitled to possession 
control of any property by lien agree- 
ments for store fixtures & fittings 
purchased ny debtor, especially 
xcen paid on account of 


official intcrest in tho ye ea fag 
Re ALIOTIS & CLIRIBS (1921), 63 D. L. R. 
55 N.S. R. 64.—CAN, 

Lease granted to bank- 
rupt free of rent-—Stipulation that lease 
not seable by crediturs.)—Tleld : 
property could not be used for the 
benefit of bkpt.’s creditors.—-LEGAULT 
A aaa (1922), 66 D. L. R, 136.-—- 


-----,]—--A8 an assignment 
vests the property of debtor in 


ENGLISH AND EmprIrRE Dicest SUPPLEMENT. 


the property having been found by the 
registrar, a further order was made against 
the co. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser :—-Held: the title of the 
trustee related back to the act of bkpcy. of 
Sept. 20, 1917, & neither the original nor any 
subsequent transferee could establish any 
title as against the trustee.—Re GUNSBOURG, 
11920]2 K. B. 426; sub nom. Re GUNSBOURG, 
La p. TRusTen, 89 L. J. K. B. 725; [1920] 
B. & C. R. 50; sub nom. Re GUNSBOURG, 
Ea p. Cook, 123 L. T. 353 ; 36 T. L. R. 485. 
64 Sol. Jo. 498, C. A. 
Annotations :—Apld. Re Dombrowski, Iz p. Trustee (1923), 
92 L. J. Ch. 415. Mentd. Re Wigzell, Hx p. Hart, 
[1921} 2 K. B. 835. 
5775b. .|—Bkpt., when he was hopelgssly 
insolvent, transferred his business to a one 
man co., which was an act of bkpcy. Subse- 
quently the two resps. advanced £1,000 each 
& received four debentures of £250 cach 
respectively containing a charge on the under: 
taking & assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act :—Held;: although resps. were bond fide 
purchasers for value witbout notice, as the 
transfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
bkpt.—Re DoMBROWSKI, I’x p. TRUSTEE 
(1923), 92 L. J. Ch. 415; [1923] 3. & C. BR. 32, 

5776. Add. Annotations :—-Refd. Ive Gunsbourg 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

5776a. —-- - Whether fraction of day regarded. |— 
In order to make out an act of bkpev. by lying 
in prison for two months, the whole of the 
day of arrest may be taken into the account. 
But. a portion of the day may be considered 
for the purpose of showing a valid act to have 
been done by the bkpt. before the bkpcy. 
Goods of the bkpt. having been delivered to 
a purchaser on the day on which the bkpt. 
went to prison, & paid for the next day, the 
payment will be defeated by the relation of 
the act of bkpcy., by lying in prison for two 
months, to the day of the arrest.-—-SAUN DER- 
SON UV. GREGG (1821), 3 Stark. 72; 171 E.R. 
771, N. P. 

Annotations :—Consd. Hill v. arnell (1829), 9 B. & C. 4o. 
Refd. Cannan v. Denew (18338), 3 L. J.C. 2. 66. 

5783. Add. Annotation :—Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 

5786. Add. Annotation :—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


the assignee subject. to the rights of 
secured creditors, 1. can only affect 





the equity of redemption in_ the 
roperty.—WHITE & Co. v. THE 
if ONTA (1922), 69 D. L. RR. 94; 26 


Exch. C. R. 327.—CAN. 


PART XX. SECT. 3, SUB-SECT. 2. 

sn. Under Canadian Bankruptcy 
Act.J—The IKinglish Acts & the Canadian 
Act. distinguished as to the time to 
which the trustee's title relates back.— 
te COHEN & MARLIN, CANADIAN 
CREDIT MEN’s TRUST ASSOOCN., LTD. 


042; [1926] 3 W. W. R. 34; 
(1927) 1 DD. Le. Re 5775 

W. W. R. 162; 22 Alta. L. R. 
C. B. R. 23.—CAN. 


bkpt. has no 


the 


5791. Add. Annotations :—Mentd. Burchell v 
Thompson, [1920} 2 K. B. 80; Commercial 
aoe Co. of Canada v. Fulton, [1923] A. C. 
798. 

9798. To the cross-reference before this case add 
“‘ see, also, COUNTY Courts, Vol. XIII., p. 
498, No. 488.”’ 

5805. Add. Annotation :—Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


5807a. Balance of sequestrator’s account in 
registry.|—Re LitTLE HALLINGBURY, Essex 
(1837), 1 Curt. 556; 163 I. R. 195. 

5811a. Secret formulas for manufacturing 
proprietary articles.]|—Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture & sale in 
England, France & America of certain pro- 
prietary articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
Kingland & America, while his brother con- 
tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill & capacity, & that to disclose 
them would be a breach of his agreement 
with his brother :—-Held : the formulas were 
part of the goodwill & assets of his business, 
& he was bound to communicate them to his 
trustee.—Ite KEENE, [1922] 2 Ch. 475; 91 
Iu. J. Ch. 484; 127 L. T. 831; 38 T. L. R. 
663: 66 Sol. Jo. 503; [1922] B. & Cc. kh. 
103, C. A. 

5819. Add. Annvolation :—Mentd. Re Rush, Warre 
v. Rush, [1922] 1 Ch. 302. 

0821a. Life interest in remainder.]—-I?e SILuEeR’s 
SETTLEMENT, PUBLIC TRUSTEE v. SILBER, 
[1920] W. N. 77. 

5826a. |—Re CLARK, CLAKK v. CLARK, No. 
5387a, ante. 

0827. Add. Annotations :—Apld. Re Nelson, Norris 
vo. Nelson (1918), [1928] Ch. 920. n. Refd. Pe 
Evans, Public Trustee v. Evans, |1920] 2 Ch. 
3043; Re Smith, Public Trustee v. Aspinall, 
P1928] Ch. O15. 

5831. Add. Annotations :—Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. Refd. Fe 
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Money supplied to provide bail 


Vol. V.—Bankruptecy. Cases 5791—5870. 


IKvans, Public Trustee v. Evans, [1920] 2 
Ch. 304 ; Re Smith, Public Trustee v. Aspinall, 
[1928] Ch. 915. 

5835. Add. Annotation :—Refd. Re Clark, Clark 
o. Clark, [1926] Ch. 833. 

5845. Add. Annotations :—Refd. tc Nelson, Nor- 
ris v. Nelson (1918), [1928] Ch. 920, n. ; 
Re Evans, Public Trustee v. Mvans, [1920| 
2 Ch. 304; Re Smith, Public Trustee v. 
Aspinall, [1928] Ch. 915. 

5850. Add. Annotations :—Consd. He Forder, For- 
der v. Forder, [1927] 2 Ch. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304. 


5851. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5858. Add. Annotation :—Consd. Ite Wombwell 
(1921), 37 T. L. R. 625. 


5859a. Of property partly of bankrupt & 
partly of third party—Good to extent of third 
party’s property.|;—Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpcy. he joined with his father 
in executing a settlement in which provision 
was made that the son’s interest should 
determine in the event of his bkpcy. :-—Held : 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpcy. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, & therefore the 
provision for forfeiture was valid to that 
extent.—Re WoMBWELL (1921),-125 L. T. 
437: 37 T. L. R.~625; sub nom. Re WoMB- 
WELL, Ea p. TRUSTER. [1921] B. & C. 1. 17. 


5861a. In mortgage---Whether void as against 
bankruptcy laws.|—-A provision in a mtge. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgec. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpcy. laws, & the 
security held by the mtgec. will be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more.— 
Re JOHNS, WORRELL v. JOHNS, [1928] 1 Ch. 
737; 97 L. J. Ch. 346; 139 L. T. 333; 72 
Sol. Jo. 4865 [1928] BL & CO. R. 50. 


5865. Add. Annotation :—-Consd. Re Wombwell 
(1921), 37 T. L. R. 625. 


5870. Add. Annotation :—Apld. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. 





so. Money placed rn bank to credit of 
bankrupt. |—Held: the bank could not 
apply the moneys to satisfy debtor’s 
liability to the bank, it being a fraudu- 
lent preference.—-Re LONGMORKy, Er p. 
Royvat Bank & Liiper, [1923] 2 
D. lL. R. 873 . 3 C. B. Nn. 818.—-CAN. 


ae Money from sale of chatlteis— 
Sold under void bills of sale.j—The ct. 
made an order for payment to the 
officia) assignee of the value of the 
chattels seized & sold by the money- 
lender..—TURNBULL’S ESTATE (OFFI- 
CIAL ASSIGNEE OF) v. GOLDSTEIN (1921), 
29 Oo. L. R. 377: N. S. W 


695; 38 N.S. W. W. N.170.—AUS, | 


8a. Money paid in_ circumstances 
giving bankrupt no right of recovery.}J— 
Held: the assignment did not vest the 
moneys so paid in the trustee.-— 
SALTER & ARNOLD, LTrp. v DOMINION 
BANK yee?) 68 D. L. Rk. 757; [1922] 
2 W. W. QR. 280.—CAN. 


for bankrupt.}—Held : the money never 
was the property of bkpt.—MoRrRIs v. 


KLINE, DEMERS, GARNISHER (1922), 
ae D. Ll. KR. 222; 2c B. R. 521.— 
N. 


ji. Money illegally paid to solicitors 
buy former trustee.|—The ct. ordered the 
solrs.’ bill to be retaxed & a reference 
to be made to inquire into the validity 
of the solrs.’ retamner.—He BRYANT 
Isarp & Co., [1924] 3 D. L. R. 487; 
5 C. B. R. 6.—CAN. 


sf. Afoney from sale by lender of 
securities for loan—Customer's securitres 
wrongfully deposited with lender by 
bankrupt. |--Circuinstances in which :— 
Held: the moncy so paid to the 
trnasteo belonged to the customer.— 
de THOMPSON, SONS & Co., NEWTON 1. 
HAMILTON, [1927] 1 D. DL. Re. 943; 
[1927] 1 W. W. R. 308; 36 Man. L. R. 


312,—CAN. 
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PART XX. SECT. 4, SUB-SECT. 2.— 
D. (a). 


5846 iii. )}—A., by will, 
inherited prope:ty which was declared 
by the will to be unseizable, but hoe 
was given power to dispose of it :— 
He A. could not ussert the un- 
seizable quality of his property in 
bkpey. procecdings.-—CRAIW v. KEN- 
NEDY (1922),68 D. L.R.78; 20. BW 
528.—CAN. 

ci. —--~ Clause forfeiting deposit on 
lessce’s bankruptcy.j—Ike  ABKALAM 
(1925), 59 Of L. RR. 164; [1926] 3 
D. L. R. 971.—CAN. 


PART XX. seamed 7 SUB-SECT. 2.-— 
< )e 








Vi. > Charge as collateral seeardy 


for advance on imorigage \-—-Held : on 
fhe charge bemg given by applt. the 
interest’ appomted to bim — became 


forfeitod.— MCQUADE v. MORGAN 
(1927), '39 C. iL R. 222: [1927] Argus 
L. R. 258, 1 A. L. T. 61.—AUS. 


Cases 5872—5935a. 


5872. Add. Annotation:—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 

5884. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 


5885. Add. A:notation :—Refd. Ite Clark, Clark v. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation:—Consd. fe Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 

5897. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5898. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Oh. 291. Refd. Re 
ees Public Trustee v. Evans, [1920] 2 Ch. 

5899. Add. Annotation :--Consd. Jie 
Jones v. Jenkins, [1926] Ch. 1007. 

5902a. ‘*On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come ’’—Order of Probate Court setting apart 
whole income for children of beneficiary.|— 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happencd whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of C.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until majority. 
C. became bkpt. in 1904, & his youngest child 
attained twenty-one in 1910:—Held: the 
above order was an act or event antecedent to 
his bkpcy. by which C’s. interest in the whole 
income was determined for a substantial 
period, & a forfeiture took place at the time 
the order was made, & nothing passed to the 
trustee in bkpcy.—fe Carew’s TRUSTS, 
GELLIBRAND v. CAREW (1910), 103 L. T. 
658 ; 55 Sol. Jo. 140. 


9905. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5908. Add. Annotation :—Consd. Ite 
Jones v. Jenkins, [1926] Ch. 1007. 


5909a. ‘‘Shall do some act’’ whereby income 
would be assigned—Authority to pay income 
to trustee of composition scheme—No notifica- 
tion of authority to trustee.]|—B. was entitled 
to the income of one-third share of theresiduary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or, incumbered or until he should 
die, whichever event should first happen, & 
from & after his death or bkpcy. orthe doing 
or suffering such act as aforesaid such share 
& the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, & he then 
signed an authority to the trustees of testa- 
trix’s will ‘“‘ until further notice ’’ to pay to 
the trustee under the scheme “ the income 
now due or to accrue due ”’ to B. from her 
estate. It appearcd that there had been no 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 


Griffiths, 


Griffiths, 
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in the matter:—Held: in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of .’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which was revocable. 
—RHe HAMILTON, FITZGEORGE v. FITZGEORGE 
(1921), 124 L. T. 737, C. A. 


| 5918. Add. Annotation :—Refd. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. 


5916. Add. Annotation :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5920. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 
5922. Add. Annotation :—Distd. Fe Griffiths, 


Jones v. Jenkins, [1926] Ch. 1007. 


5922a. ‘‘ By any deed or document anticipate, 
charge, assign, or otherwise dispose of ’’— 
Debtor presenting bankruptcy petition.|— 
Held: the forfeiture clause had not taken 
effect.—Re GRIFFITHS, JONES v. JENKINS, 
[1926] Ch. 1007; 95 L. J. Ch. 429; 186 L. T. 
57; 70 Sol. Jo. 735 ; [1926] B. & C. R. 56. 

5924. Add. Annotation :—Expld. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 

5925. Add. Annotation :—Consd. Jte Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5931. Add. Annotations:—Consd. Re Forder, Forder 
vw. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5982. Add. Annoialion :—Apld. Re Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 


5932a. Bankruptcy before death of testator.]| 
—Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity :—Semble: such a direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime.—Re DRAPER (1888), 57 
L. J. Ch. 942; 58 L. T. 942; 36 W. R. 783. 


Annotation :—Folld. Ie Strange, Lamb v. Bossi Leu (1916), 
60 Sol. Jo. 640. 


5982b. ‘‘ Until he shall forfeit same in case of 
bankruptcy ’’—Existing bankruptcy known to 
testator.|—Re Evans, PusBiic TRUSTEE v. 
Evans, No. 5936a, post. 

59338. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5934. Add. Annotation :—Refd. Ke Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5935. Add. Annotation :—Apld. Re Forder, Forder 
v. Forder, [1927] 2 Ch 291. 

5935a. Bankruptcy at & after determination 
of prior life interest—Annulled after income 
payable.|—B. was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, & by his will testator 
directed that, if any beneficiary thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
& on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 1925, 
& the date of the annulment the trustees 
received income in respect of the residuary 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 








interest, no payment being made in respect 
of that by them :—Held: as after Dec. 14, 
1925, the trustees received sums in respect, of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annul- 
ment of his bkpcy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or ed dbel sella for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of theforfciture clause.—Re FORDER, 
FORDER v. FORDER, [1927] 2 Ch. 291; 96 
L. J. Ch. 314; 137 L. T. 538; [1927] B. & C. R. 
84,C. A. 


5986. Add. Annotations :—Apld. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 


5936a. ‘‘ Unless he attempts to become bankrupt ”’— 


Whether applicable to bankruptcy in invitum 
or generally.|—-Testator, by his will dated 
Dec. 21, 1911, devised & bequeathed his real 
& personal estate to his trustees upon trust 
to sell & convert with power to postpone, & 
proceeded: ‘‘ Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
£156 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise them to 
increase the annuity to £260 per annum, 
payable as & on the condition stated.’’ 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty-five 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
wil, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of his life or ‘‘ until he shall do some act to 
effectuate a sale or mtge. thereof or which 
shall forfeit the same in the case of bkpcy.,”’ 
in either of which events the farms were to 
fall back into & form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his widow, his daughter, & his son H. 
surviving. On Nov. 3, 1911, a receiving 
order had been made against H. on a creditor’s 
petition, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of these 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full, & the bkpcy. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 
will had become forfeited by his bkpcy., & 
whether the freeholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate :—Held: (1) the words 
“unless he attempts to become bkpt.”’ in 
the will must be read in their strict gram- 
woatinal canae & as so read did not apply to 


5958a. 
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a bkpcy. in invitum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity was 
payable to the trustee in H.’s bkpcy.; (2) 
the words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of Trappes v. Meredith, No. 5982, 
ante, to the past bkpcy. of H., & there was 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised frecholds had ever since the 
death of testator formed part of his residuary 
estate.—Re Evans, Pusric TRUSTEE v. 
EVANS, [1920] 2 Ch. 304: 89 L. J. Ch. 525; 
123 L. T. 7385; 36 T. L. R. 674, C. A. 


5946. Add. Annotation :—Genecrally, Mentd. Le 


Conyngham, Conyngham v. Conyngham, 
[1920] 2 Ch. 495. 


5953. Add. Annotation :—Refd. Re Blyth Ship- 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 


5958. Add. Annotations :—Consd. Anglo-Baltic & 


Mediterranean Bank v. Barber, [1924] 2 
K. B. 410; Re Harrington Motor Co., Bax p. 
Chaplin, [1928] Ch. 105. Distd. Hood’s 
Trustees v. Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 798. Refd. Re 
Harrington Motor Co. (1927), 44 T. L. R. 58. 





.]|—H., who had taken out a policy of 
insurance in deft. co. against third party 
risks, was involved in an accident whereby 
C. was seriously injured by H.’s motor car. 
C. commenced proceedings against Hl. for 
damages, but before obtaining judgment H. 
was adjudicated bkpt. & the oflicial receiver 
was appointed the trustee in the bkpcy. 
The trustee informed the co., in reply to a 
question put by them, that he did not 
propose to take any part in C.’s action 
against H. Ji. subsequently purported for 
an agreed sum to release the co. from their 
liability under the policy to indemnify him 
in respect of any judgment obtained against, 
him by ©. Shortly afterwards C. obtained 
judgment against H. for damages for the 
injuries sustained by him. Subsequently 
Il. committed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, & 
a trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration (inter alia) that deft. co. were 
liable to indemnify H. & or pltfs. against 
the damages awarded to C. & that the agree- 
ment by which H. purported to release the 
co. was null & void :—Held: (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpcy., notwithstanding that C.’s 
claim, being one in respect of a tort for which 
judgment was not obtained till after the 
commencement of the first bkpcy., was not 
provable in such bkpcy.; (2) the benefit. 
of the indemnity having vested in the 
trustee in the first bkpcy., his right thereto 
could not be affected by any subsequent 
agreement between deft. co. & Tl.; (3) the 
trustee in the first bkpcy. was not. estopped 
by his refusal to take part in C.’s action 
against H. from asserting his claim against 
deft. co.—Hoonp’s TrRuUSTEFS v. SOUTHERN 
UNION GENERAL INSURANCE Co. OF AUS- 
TRALASIA, [1928] Ch. 793: 97 1.. J. Ch. 467 ; 
139 L. VT. 536; 1928, BR. & OC. R. 95, CL A. 


Cases 5963—6115b. 


5963. Add. Annotation :—-Mentd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 


5965. Add. Annotations :-—-Mentd. Maatschap)ij 
voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 166; Knight ». 
Ponsonby, [1925] 1 K. B. 5465. 


6052. Add. Annotation :—Refd. Re Pennington & 
Owen, [1925] Ch. 825. 


6074. Add. Annotation :—Distd. Re Wilson, Fx p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 138 L. T. 814. 


6092. Add. Annotalion :—Mentd. Re Rush, Warre 
v. Rush, [1923] 1 Ch. 56. 

6111. Add. Annotation :—Consd. Bergerem °r. 
Marsh (1921), 91 L. J. K. B. 80. 


6113. Add. Annotation :—Apld. Bergerem v. Marsh 
(1921), 91 L. J. K. B. 80. 


6115a. Bankruptcy abroad.|—Testator by 
his will declared himself to be residing in 
London, & domiciled in England. He subsc- 
quently resided in Algicrs & carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, & a ‘‘ syndic ”’ 
was appointed there to whom creditors’ claims 
micht be sent. The effect of the order on the 
evidence was to vest in the French ‘‘ syndic ”’ 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpcy. In asubsequent creditor’s adminis- 
tration action in England, K., an English 
creditor, was appointed administrator & after 
a grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French ‘‘ syndic ”’ now claimed that the 
agsets in this country should be transferred 
to him, admitting that if his application was 
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successful the costs of administration here 
would have to be deducted :—Held: abkpcy. 
order having been made by a French ct. of 
competent jurisdiction the ‘‘ syndic’’ was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here.— 
Ke Burxkk, KInG uv. TERRY (1919), 54 L. Jo. 
430; 148 L. T. Jo. 175. 


Annotation :—Refd. Borgerem v. Marsh (1921), 91 L. J 
k. B. 80. 





-|—In 1913 deft., a domiciled 
Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft. 
became tenant of a house in Ghent for a 
period of eight months from Apr. 

employed clerks & other persons. The 
partnership incurred heavy liabilities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership & its 
inembers were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ct. of Appeal. 
PItf., trustee in the bkpcy., brought an action 
in England alleging that deft. was possessed 
of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.’s 
assets had become vested in pltf. as trustee : 
—FHeld: (1) the decree of the Belgian ct. 
was valid inasmuch as deft. had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft. had been afforded an opportunity of 
being heard ; (3) subject to the decision of 


PART XX. SECT. 4, SUB-SECT. 2.—E, 


§961 ii. Premium paid by bank- 
rupl j—-Where payments due to a co. 
issuing a ‘policy were not by the 
policy itself expressed to be payable 
during the lifetime of the assured or 
for sevou years at least :—Held: the 
policy was not within the protection 
afforded by Lafe Insurance Act, 1908, 
a. 65, & the policy-monevs passed to 
the official assignee of the deceased 
policy -bolder.— LONDON & LANCASHIRE 
INSURANCE Co., LTb. t. FISHER, [1924] 
N. “4 Ih. Tt. 1286.—N.Z. 


5961 iii. Property transferred 
before assynment in bankruptcy.J—A 
trustee in bkpcy. 18 not entitled to 
recover insurance on a building burned 
after the assignment in bkpcy., but 
which stood on land transferred prior 
to the ussignment.-- CANADIAN CREDIT 
MEN’S TRUST ASSOCN., LTD. v. WINNI- 
PEG WuRE UNDERWRITERS’ AGENCY 
(Alta.). [1926] 3 D. L. R. 528; (1926) 
2W.W. RXR. 541.- CAN. 

5967 ii. In action of tort.J— 
Damages for persona] injuries do not 
vest in the trustee m_  bkpcy.—RHe 
HoLusrER (Ont.), ([1926] 3 D. L. R. 
707; 7C. B. R. 629.—CAN. 


h i. Sums due by way of differences - 
Transactions closed by speeral resolution 
of Stock Kxchange.}—Sums which have 
heeome due, in the ordinary course 
of business from one certified broker 
to another, by way of differences in 
respect of Stock Kxchange transactions 
entered into between the parties, as 
members of the Bombay Native Share 
& Stock Brokers’ Association, form part 
of the estate of the ereditor broker, 
which passes to his assignee in the case 











of his insolvency, under Presidency 
Towns Insolvency Act (III. of 1909), 
sx. 17 & 52.—KATKUSHROO TALYARK- 
HAN v. BAI GULAB (1928), I. L. BR. 53 
Bom. 508.—IND. 


h ij. Sums due frown bankrupt com- 
mission agent—Right to recorer from 
principals—Subject to rights of third 
party. |—Where commission agents had 
incurred liability on behalf of their 
principals, who had agreed to indemnify 
thom, & the agents having subseyuentlv 
gone into liquidation, official liquidator 
sued the principals for the amount of 
liability :—7/cld : he could recover the 
said amount even though the agents, 
having gone into liquidation. had not. 
actually paid their vendor.— OSMAN 
JAMAL & SONS @. GOPAT, PURSHATTAM 
(1928), I. L. R. 56 Cale. 262. IND. 


sq. [tights under contract — Can- 
cellation before receiving order.)—Tleld : 
the trustee in bkpcy. had no mghts 
under the contract in the name of 
bkpt., it havine been rightly cap- 
celled.—Re DoLLAR Tax1 Co., Ex p. 
TRUSTER, [1924] 3 D. L. R. 97: 4 
C. B. R. 667.—CAN. 


st. Proceeds of company’s assets — 
Sold by directors —To discharge personal 
guarantees of directors.|—- Held: the 
transaction was not fraudulent. — Re 
UNITED Exnipitors, [1925] 3 D. L. K. 
4463: 5C. B. K. 779.—CAN. 





PART XX. SECT. 4, SUB-SECT. 3.—B 


sv. Proceeds of sale—Buill of sale 
given by husband to wife—To secure 
loan by wife.j—Held+ the proceeds 
derived from realisation of the security 
effected after an act of bkpcv.. but 


before actual adjudication, were moncy 
lent to the husband by the wife for the 
purpose of his trade or business at the 
date of bkpey., &, as such, assets in 
the husband’s estate.—Re Haw, [1926] 
N.Z Ju. R. 558.-—-N.Z. 


sw. Chattels in ostensible possession of 
husband—-Onus of proof.j—ITeld: the 
onus was on the wife to prove that they 
were her property.—Re McELUAND’sS 
EstraTr, [1923] 4 D. L. Ry. 3953; 38 
C. B. R. 849.—CAN. 


PART XX. SECT. 4, SUB-SECT. 6.—A. 


li. - — ~~ Property part of estate 
of lunatie under care of court.J—lLands 
being real estate, situate in the Irsb 
Free State, devolved upon a person 
as heir-at-law who had been an 
undischarged bkpt. mn England since 
the year 1924. The person who died 
possessed of the property had been ‘a 
lunatic under the care of the ct. in the 
Irish Free State. In the winding up 
of the lunatic’s estate by the Chief 
Justice in Lunacy the rents of the real 
estate of the lunatic which had uccrued 
after her death were claimed respec- 
tively by the Official Receiver in 
Kngland & the Official Assignee in the 
Jrish Free State for the benefit of the 
creditors in the respective bkpcies. -—- 
Held: the only effective vesting order 
before the ct. was that made 1n the 
Irish bkpcy. matter, tho land in 
question had not become vested in the 
Official Receiver in England merely 
by the operation of the English vesting 
declaration, but 1t was competent for 
the Llrish ct., exercising bkpcy. juris- 
diction, if requested to do so, to make 
that, vesting declaration effective. — 
Re CORBALIIS. [1924911 R. IRA. -TR. 


other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of dcft., wherever situate, 
& to the epee of a receiver.— 

ARSH (1921), 91 L. J. K. B. 


BERGEREM v. 


80; 125 L. T. 630; [1921] B. & C. R. 
195. 
6115c. ——- ——-.]—Re KoorERMAN (1928), 72 


Sol. Jo. 4005 11928] B. & C. R. 49. 


6121. Add. Annotations :—Refd. he Wait, [1927] 
1 Ch. 606. Mentd. Performing Right Soc. v 
London Theatre of Varieties, [1924] A. C. 1. 

61238. Add. Annotation :—Refd. Harle v. 
worth R. D. C. (1928), 140 L. T. 69. 

6124. Add. Annotation :—Retd. Earle v. 
worth R. D. C. (1928), 140 L. T. 69. 


6126. Add. Annotations :—Apld. Re Collins, [1925] 
Distd. Earle v. Hemsworth R. D. C. 


Ch. 556. 
28), 44 T. L. R. 605. 


6128. Add. Annolations :—Consd. Re Wait, [1927] 
Mentd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1; 
Kursell v. Timber Operators & Contractors 
(1926), 95 L. J. K. B. 569; Re Smith, Franklin 


1 Ch. 606. 


v”. Smith, [1928] Ch. 10. 


6129. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle». Hemsworth R. Dp. C. 


(1928), 44 T. L. R. 605. 


6129a. ——-.]—?e CoLnins, No. 6659a, post. 


61385. Add. Annotation :—Apld. fle Caines Mort- 
gage Trusts, [1918-19] B. & C. R. 297. 


PART XX. as SUB-SECT. 6.— 
. (b). 

ri. ~--—.}— Although a foreign 
Bkpcy. Act cannot, of its own force, 
operate beyond the country which 
enacted it, yet private international 
law & the comity of nations operating 
on the general principles relating to 
movable property will recognise its 
extra-territorial effect, so far at least 
us it deals with personal property, 
especially where, as in the case of the 
U.S. Bkpcy. Act, the Act does not 
expressly confine itself to property 
within the United States, but extends 
to ‘all property * of bkpt.: & the 
fact that the U.S. Bkpcy. Act is given 
effect in Cunada only by comity of 
nations 18 not a ground for holding 
that it should be given no greater 
effect in Canada than would be given 
to the Canadian Bkpcy. Act in the 
United States.—WtLLiamMs v. Ricr 
(Man.), [1926] 3 D. L. R. 225; [1926] 
2 W. W. R. 192.—CAN. 


sa. Insolvency in South <Africa— 
Property in Ireland.}—By an order of 
the Supreme Ct. of the Union of South 
Africa the estate of an insolvent was 
Requestrated for the benefit of his 
sreditors; subsequently a trustee of 
the estate was elected, & was declared 
entitled to administer the estate in 
accordance with Insolvency Act, 1916. 
The insolvent was entitled to certain 
frechold & leasehold property in 
Ireland. Under the law of the Union 
of South Africa the trustee was 
entitled to the immovable property 
of the insolvent situate in Ireland, so 
far as such right did not conflict with 
the law in Ireland The Suprome Ct. 
of South Africa having requested the 
lrish ct. to act in its aid, the trustee 
applied for an order vesting the pro- 
perty in him :—/feld : he was entitled 
to such order.—Re Bouton, [1920] 
2 I. R. 324.—IR. 


PART XX. SECT. 4, SUB-SECT. 7. 


6124i. Payments to accrue under 
building contract—Retention money.}— 
Held: moneys already earned by the 
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6136. Add. Annotation :—Mentd. Re Caincs Mort- 
gage Trusts, [1918-19] B. & ©. R. 297. 


6146. Add. Annotation :--Mentd. Banque Belge v. 
Harmbrouck, [1921] 1 K. B. 321. 


6150a. —— Transfer of shares bought for client.] 


——A. instructed his broker to purchase on his 


Hems- 


Henis- 


behalf two hundred shares in a co. 
broker instructed a firm of brokers to effect 
the purchase. 
shares & sent a transfer of the shares to the 
broker, prepared in the name of A. The 
broker had in the meantime filed his petition 
in bkpcy. & the transfer passed to the official 
receiver & from him to the trustee in bkpcy. 
of the broker. 
also by A. :—Held: it was ‘‘ property held 
by bkpt. on trust ”’ within the exception 
contained in 1914 Act, s. 38, & it must be 


The 
The firm duly purchased the 


It was claimed by the firm & 


| handed over to A.—BARBER & SONS v.-. 


O77. 


RIGLEY (1922), 38 T. L. R. 650; 66 Sol. Jo. 


6208a. ———.]—-In the circumstances (see No. 
6208) :-~Held: C. had a lien on the goods 
for his debt.—BURN v. CARVALHO (]834), 


7 Sim. 109; 58 E. R. 777, subsequent pro- 


793. 
375. 


assignor, although not already due & 
porvebie to him, could be assigned by 

. & their assignment was not 
invalidated by bkpcy. intervening 
before such moneys became due & 
pavable, & this principle was applic- 
able to retention money kept back in 
respect of progress payments under & 
building contract.—OFFICIAL ASSIGNER 
. aia {1921] N. Z L. R. 460.— 


6128 i. Book debts—Assignment to 
incorporated bank.}—Held: the agssign- 
ment of all book debts then due or 
accruing due or thereafter to become 
due was a general assignment of book 
debts within Bkpcy. Act, s. 30, but was 
valid. —SaprreRA TOBACCO Co. v. ROYAL 
BANK OF CANADA (1922), 63 D. L. R. 
ate 2 C. B. R. 309 7 52 O. L. R. 131.— 
CAN. 


6128 ii. -———_ Assignment not reqis- 
tered— No provincial ah bea pro- 
viding for regstration.)—-Held : assign- 
ment void as against trustee in bkpcy. 
—Roval Bank OF CANADA ¥. HASTERN 
Trust Co., [1923] 1 D. L. R. 498; 
[1923] 8. C. R. 177.—CAN. 


6128 iii. Future book debts.]— Re 
GORDON STORE, LTD., Lx p. STANDARD 
Bank, [1923] 4 D. L. R. 279; 3 
C. B. R. 816.—CAN. 


6128 iv. .J—~To be valid against 
a trustee in bkpcy. any assignment of 
future book debts must be rigidly 
according to Bkpcy. Act, 8s. 30.—ZJte 
WALTON, [1924] 4 D. L. R. 706; 5 
Cc. B. R. 112.—CAN. 





PART XX. SECT. 5, SUB-SECT. 1. 
6133 iv. -——-.])—Re STANDARD ImM- 
PORTS, Litp., Hx p. CANADIAN JXPRESS 
Co. (1922), 68 D. L. R. 396; 2C. B. RB. 
206.—CAN. 
6133 v. ——-.]—Re Wirson (Ont.), 
OAR 1D. L.R. 584; 70. B, R. 437.— 


PART XX. SECT. 5, SUB-SECT. 2.—A. 


6139 iv. —-——- ——--.}—As against an 
assignee in bkpcy. one who has as 


ceedings (1839), 4 My. & Cr. 690, L.. C. 


Annotations :-—Consd. Frith v. Forbes (1862), 31 lu. J. Ch. 
Refd. Hutchinson v. Heyworth (1838), 9 Ad. & KI. 


6249. Add. Annotation :--Mentd. The Kronprin- 
sessan Margareta, The Parana, etc., [1921] 
1 A. C. 486. 


principal consigned goods to bkpt. 
under an agencv contract by which 
the property did not pass to bkpt. 
may recover the goods or the proceeds 
thereof, provided & so far as they can 
be identified.—Re Cocks Esratr & 
CONSORT TRADING Co. (1922), 65 
Pea 778; (1021] 3 W. W. R. 434. 


6139 v. Money entrusted to.}— 
Held: the payer could only rank as a 
preferred creditor if the trust money 
could be traced to a particular fund.— 
Re DOMINION ‘TICKET, ETC. CORPN., 
ee AKER, [1924] 2 D. Ly BR. 807.-— 


6150 i. Broker—Securitics sold for 
clienti—Proceeds paid onto  broker’s 
general account.}—Held : as the money 
could not be distinguished in any way 
from ‘other moneys in the general 
account of the brokers the clhent cowd 
not claim it & could only sue for breach 
of contract.—DALPHR v. FAIRBANKS, 
GOSSELIN & Co. (1922), 66 D. L. R. 
335; 2C. B. R. 524.—-CAN. 


sb. Sole beneficiary—Widow's claim 
to share of estate.}\—Where a widow 
claims under Widows Relicf Act. 
R. S. A., 1922 (c. 145), 8. 10, to the 
unadministered portion of her hus- 
band’s estate, such portion does not 
vest io the trustee in bkpcy. of the sole 
beneficiary under the husband’s will — 
Re McINTYRR. [1925] 4 D 1. R. 127; 
(1925) 3 W. W. R. 172.—CAN. 


PART XX. SECT. 5, SUB-SECT. 2.—B. 

sc. Specific purpose—Stock certificate 
deposited with agent—For sale.\—Bkpt. 
sald a portion of the shares & had the 
remainder fraudulently transferred into 
his own name :-—~#Held: the trustee 
must return the shares.—DENMAN v. 
ToUSAW, HarT & ANDERSON & BELL 
TELEPHONE Co. (1922), 66 D. IL. R. 
572.—CAN. 


sd. —~—- J- Held: it was 
necessary for petitioner accurately to 
identify the certificate which he claimed 
from the insolvent.—McKay v. Tvk- 
GEON (1922), 67 D. L. Ii. 607.—CAN. 











Cases 62683—6390a. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 





6263. Add. Annotation :—Mentd. Banque Belge v. 
Hambrouck, [1921] 1 K. B. 321. 


6270. Add. Annotation :—Refd. Banque Belge v. 
Hambrouck, [1921] 1 K. B. 321. 


6272. Add. Annotations :—As to (1) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K. B. 321. 
As to (2) Refd. Banque Belge v. Hambrouck, 
een 1 K. B. 321; Re Wait, [1927] 1 Ch. 
606. 

6295a. Life interest falling Into possession—During 
third bankruptcy—Right of trustee under 
previous bankruptcies.|—Re SImLBER’s SET- 
TLEMENT, PUBLIC TRUSTEE v. SILBER, [1920] 
W. N. 77. 

6298. Citations :—For ‘‘ CHIPPENDALE v. TOMLIN- 
SON (1752), 1 Cooke’s Bankrupt Laws, 7th ed., 
p- 406’ read ‘‘ CHIPPENDALL v. TOMLINSON 
(1785), 4 Doug. K. B. 318; 1 Cooke’s 
Bankrupt Laws, 8th ed., p. 428; 99 E. R. 
900.”’ 
Add. Annotations :—Distd. Beckham v. Drake 
(1849), 2 H. L. Cas. 579. Consd. Re Roberts, 
[1900]1Q.B.122. Refd. Re Elswood (1855), 
26 L. T. O. S. 96; Wadling v. Oliphant 
(1875), 1 Q. B. D. 145. 


6808. Add. Annotation :—Mentd. Hoystead v. 
Taxation Comr., [1926] A. C. 155. 


6312. Add. Annotation : —Mentd. 
Wallace, [1929] 2 Ch. 1. 


6313. Add. Annotation :—Mentd. 


6316a. 


Salaman, 


Ellesmere  . 


Hoystead  v. 


Taxation Comr., [1926] A. C. 155. 


6315. Add. Annotation :—Apld. Re Walter, Slo- 
cock v. Official Receiver, [1929] 1 Ch. 647. 


PART XX. SECT. 5, SUB-SECT. 4.—A. 


62611. General rule—Fund undis- 
tinguishable.J}—In order to give rise 
to a might to follow moneys as trust 
moneys mixed with the trustee’s 
personal moneys there must have 
existed a trust fund capable of being 
identified & followed.—He CunristTIF 
GRANT, LTD., fz». CANADIAN EXPRESS 


Co., [1923] 1 D. L. R. 505; 32 Man. 
L, 875; (1922]3 W. W. R. 1161.— 


6261 fi. S.P. OGILViz FLOUR MILIS 
Co., Lrbp. v. CANADIAN CREDIT MEN’S 
TRUST ASSOCN., LTD., (1925) 4 D. L. R. 
969: [1925] 3 W. W. R. 586.—CAN. 


6267 i. Agent to sell goods—Ivight to 
proceeds of sale.}—Money received by 
uw commission agent from sales of his 
customers’ property is, after deduction 
therefrom of the agent’s commission 
& expenses, money held by bim in a 
fiduciary capacitv. & if it is mixed 
by the agent with his own monev in 
his gencral banking account & he 
become bkpt., the money can be 
followed by the cestuis que trust if it 
in still traccable; otherwise they have 
no recourse other than proving their 
claims in the pepe ae & 
ARNOLD, LTD. v. OMINION BANK, 


PART XX. SECT 6. 


6283 i. ** Working tools’? — Law 
agent's library.)-——Held: law reports, 
statutes, & lega) text-books, forming 
the professional] library of a practiring 
law-agent, were not neccssary ‘* work- 
ing tools.”°—-PENELL v. KLGIN, [1926] 
S.C. 9.—SCOT. 

hi. ——.J—Re TRENWITH, 
[1922] 3 W. W. R. 1205.—CAN. 

hii. ——— Effect of mortgage. }— Where 
the owner of an urban homestead 
nortgages it, the exemption rights of the 
owner are confined to the equity of 
redemption.--—Z?e Bri, [1922] 1 





W. W. R. 1015; 67 D. L. R. 66; 32 
Man. L. RK. 9 at p. 13.—CAN. 

bh iii. ** Building occupied ”— 
By debtor.}—Debtor was the _ regis- 
tered owner of a lot on which was a 
two-storey building, in the upper 
storey of which he & his wife had 
dwelt continuously since his purchase 
of the lot. ‘Tbe lower storey was used 
mainly as a store. in which debtor’s 
wife carried on a business, but in the 
rear part was stored somo coal, wood 
& household furniture. The store & 
dwelling had an outside entrance as 
well as an inside one. A lean-to had 
been erected by debtor, which had an 
outside entrance only :—Held: the 
property was within Kxemptions Act, 
b. 2, cl. 10, & was under Bkpcy. Act, 
6. 10, excepted from an assignment 
under that Act.—Re SKEELK, [1923] 
1D. L. R. 589: 11923] 1 W. W. R. 
117; 3C. B. R. 589.—CAN. 

h iv. By partner—FPart- 
nership property.j)—Under Bkpcy. Act 
a lot & building belonging to a partner- 
khip passes to the authorised assignee 
under an assignment by the partner- 
ship, although part of the building is 
occupied as a home by one of the 
partners.—f?e DOBROVITCH, DORRO- 
VITCH wv. CANADIAN CREDIT MEN’S 
TRUST ASsooNn., LTD., (1925) 1 D. L. Rh. 

hv. Exempt from seizure under 
execution.) —— Held : not property divi- 
sible amongst bkpt.’s  creditors.— 
TRADERS TRUST Co. v. COHEN (Man.), 
{1927] 3 W. W. It. 473.—CAN. 


PART XX. SECT. 7, SUB-SECT. 1.— 

















A. (a). 
6286 fii. -}—The after-acquired 
property of a debtor is available among 


creditors under a receiving order but 
not under an authorised assignment.— 
Re Lipson, {1923] 3 D. L. R. 11715 
520. L. R. 352; 2C. B. R. 488.—CAN. 

6291 iva. —— Under intestacy.) 
--Held: to vest in the trustee.—e 





Application of 1914 Act, s. 38.]—- 
Re WautEer, SLOCOCK v. OFFICIAL RECEIVER, 
No. 4555a, ante. 

6317. Add. Annotation :—Mentd. 
Taxation Comr., [1926] A. C. 155. 


6324. Add. Annotation :—Refd. Dyster v. Randall, 
[1926] Ch. 932. 

6331. Add. Citation :—sub nom. Re CLAYTON & 
BEAUMONTS” CONTRACT, 2 Mans. 345. 


6334. Citations :—For ‘‘ [1918] 2 Ch. 388’’ read 
‘* [1918] 2 Ch. 339.” 

6347, Add. Annotation :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 


| 6848. Add. Annotation : 
[1926] Oh. 932. 


6349. Add. Annotation :—Mentd. Hoystead v. 
Taxation Comr., [1926] A. ©. 155. 


6352. Add. Annotation :—Consd. Re Wigzell, Fx p. 
Hart, [1921] 2 K. B. 835. 


6353a. Liability of after-acquired” property 
necessaries. |—/2e WALTER, SLOCOCK v. OFF!- 

CIAL RECEIVER, No. 4555a, ante. 
6366. Add. ha we :—Distd. Re Wilson, Hx p. 
‘he 
(1925), 183 L. T. 814. Refd. Re Cohen, Ez p. 
Official Receiver, [1919] 2 K. B. 271; 
Wigzell, Ha p. Hart, [1921] 2 K. B. 835. 


6390a. Property acquired between two insolvencies 
—-Assignees under second insolvency en- 
titled.|—-CuRTIS v. SHEFFIELD (1836), 8 Sim. 
176; 5 L. J. Ch. 377; 59 EB. R. 70. 


Annotation -—Consd. 7?e Clagetts Estate, Fordham v. 
Clagett (1882), 20 Ch. D. 637. 


Hoystead  v. 





Refd. Dyster v. Randall, 


for 


Trustee v. Keith, Prowse 


Re 


LUSSIER, [1927] 4 D. L. R. 637; 61 
O. L. k, 177.—CAN. 


6293 v. -J—An insolvent 
has power to dispose of any property 
he may acquire after being declared 
insolvent, & all porsons dealing with 
hin bond fide & for a cousideration 
will be discharged from making a 
further payment to the official as- 
signee, provided the transactions took 
place before the official assignee inter- 
vened & olaimed the property on 
behalf of insolvent’s estate.—CHHOTE 
LAL v. KEDAR Nata (1924), I. L. R. 
46 All. 565.—IND. 


PART XX. SECT 7. SUB-SECT. 1.— 
A. (b). 








6298 iii. —-—-.}—-The evidence of a 
bkpt. was that be was employed in 
selling goods for a co., that he was 
when examined in Oct. 1927, special 
representative of the co. on the basis 
that he was to receive a salary & a 
guarantee of a certain amount together 
with a bonus on anything over that 
amount: but this arrangement was to 
cease on Nov. 1, 1927, & he expected 
to make arrangements to sell on a 
commission basis:— Held: applying 
the Knglish law without deciding 
whether, under Canadian Bkpcy. Act, 
Su becguony salary, income, or com- 
pensation is ever assets for the trustee, 
the et ge future earnings, not being 
a fixed salary, could not be applied 
for the benefit of his creditors.—Re 
RunG, [1929] 1 D. L. R. 3003; 62 
O. L. R. 557 : 10 C. B. R. 1.—CAN. 

sl. Agreement between trustee, bank- 
rupt & employer—Interference by court. ] 
D. L. R. 1040.—CAN. 


PART XX. SECT. 7, SUB-SECT. 1.— 
B. (a). 


vi. Application to bankruptcy by 
authorised assignment.J—Re GADSBY 
Ex p. Wrire & Etuorr, (1925) 3 
D. lL. R. 1159.—CAN, 





6395. Add. Annoiation :—Refd. Ie Mathieson 
(1926), 70 Sol. Jo. 1161. 
6398. Add. Annotation :—Refd. Re Mathieson 


(1926), 70 Sol. Jo. 1161. 


63899. Add. Annotation :-—Mentd. Re Lee, Ez p. 
Grunwaldt, [1920] 2 K. B. 200. 

6401a. To husband & wife jointly.] —A 
settlor by a voluntary settlement made in 
1913 directed the trustees to whom he had 
transferred certain securities to accumulate 
& invest the income thereof subject to a 
proviso under which the settlor reserved to 
himself power, by notice given to the trustees, 
to require the income of any year or the 
residue of such income remaining uninvested 
to be paid as to one moiety to himself & as to 
the other moiety to a lady who afterwards 
became his wife, or if she should then be dead 
to require the whole income of such year or 
of the residue of such year to be paid to the 
settlor, with trusts after the death of the 
survivor of them in favour of the settlor’s 
children therein named. In Jan. 1927, the 
settlor gave notice to pltf. as trustee that he 
required the whole income for that year to 
be paid as to one moiety to himself & as to 
the other moiety to his wife. In Aug. 1927, 
the settlor was adjudicated bkpt. :—Held: 
the power was indivisible, & could not be 
exercised by the settlor ‘‘ for his own benefit ”’ 
within 1914 Act, s. 38 (b), but only for the 
joint benefit of himself & his wife, & there- 
fore did not vest in his trustee in bkpcy.— 
Re TAYLOR’S SETTLEMENT TRUSTS, PUBLIC 
TRUSTRE v. TAYLOR, [1929] 1 Ch. 485; 98 
L. J. Ch. 142; 140 L. TT. 553; [1929] B. 
& C. R. 15. 

6409. Add. Annotation :—Mentd. Parr v. A.-G., 
[1926] A. C. 289. 

6410. Add. Annotation :—Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

6414. Add. Annotation :— Mentd. Ic 
Collins v. Margetts, [1929] 2 Ch. 155. 

6415. Add. Annotation :—As to (2) Refd. Watson 
v. Haggitt (1927), 44 T. L. R. 90. 

6449. Add. Citation:—sub nom. Re 
Ez p. SPELLER, 14 C. B. 159, n. 
Add. Annotation :—Refd. Graham v. Furber 
(1853), 2 C. L. R. 10. 

6464. Add. Annotation :—Mentd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6477. Add. Annotations :—Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 

6488. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6507a. In name of agent—Delivery orders in 
hands of buyers.j|—Bkpt., who carried on 
business as a merchant, had for some years 
dealt with pltfs. in vacuum flasks, which 
came from Germany. The bills of lading in 
respect of the goods were made out ‘ to 
order ’’ & the charges were paid by S., a for- 
warding agent employed by bkpt. The 
goods on arrival were stored at a wharf 
in the name, & for the account, of S. When 








Austen, 





PLIMMER, 








Vol. V.—Bankruptcy. Cases 6895—6584. 


against payment for the goods. Between 
Aug. 3 & Sept. 7, 1927, pltfs. purchased a 
number of cases of vacuum flasks & paid 
bkpt. for them prior to the commencement 
of the bkpcy., the receiving order being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to pltfs. 
delivery orders for the goods signed by 8. 
& addressed to the wharfingers. These 
delivery orders had not been presented at 
the wharf at the date of the bkpcy., & when 
they were presented shortly aftcrwards the 
wharfingers, acting on S.’s_ instructions, 
refused to deliver the goods. The trustee in 
bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order & formed 
part of bkpt.’s estate under 1914 Act, s. 38 (c): 
—Held: pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof, & the trustee was not 
entitled to the goods as forming part of 
bkpt.’s estate. —SimmeEons (C.) & Co. v. 
DURAND’S TRUSTEE, [1928] 2 K. B. 66; 97 
lL. J. K. B. 537; 188 L. T. 612; [1928] 
B. & C. R. 19. 


6514. Add. Annotation :—Consd. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 


6515. Add. Annotations :—Consd. Re Tabor, Lx p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Hx p. The Trustee, [1923] 
2 Ch. 89. 


6516a. On business premises.] — The 
custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g. a 
wholesale grocer.—Re TAauor, La p. CORK, 
[1920] 1 K. B. 808; sub nom. Re Tasor, 
Ex p. TRUSTEE, 89 L. J. IK. B. 3523; 122 
L IT. 799; 36 T. L. R. 191; [1919] B. & 
C. R. 299. 








| Annotations :—Folld. Re Kaufman Segal & Domb, E 


Trustee, [1923] 2 Ch. 89. Refd. French v. Gething, (1922) 
1K. B. 236, 

6519. Add. Annotations :—Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, az p. The Trustee, [1923] 
2 Ch. 89. 


6523. Add. Annotation :—Refd. He Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 
494, 


6524. Add. Annvufation :—Mentd. Ite Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Cy aa & Dry Docks Co., [1926] Ch. 

4. 

6525. Add. Annotations :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6552. Add. Annotation: —-Mentd. Douglass v. 
Lloyds Bank (1929), 34 Com. Cas. 265. 


a sale had taken place 8. signed a delivery | 6561. Add. Annotation :—Refd. French v. Gething, 


order which bkpt. handed to the buyers | 


PART XX. SECT. 9, SUB-SECT. 1. 


6416 i. ‘‘ Goods,” « goods & chat- 


ert 
tels "Goods of third party —Inter- credit 


mingled uth bankrunt’s property by 
third party.}/—Held : 
becaine assets to satisfy the 
creditors.--e PROGRESSIVE FARMERS, 


{1922} 1 K. B. 236. 


Re HoLtpun NAMONAL Co.'s) CLAIM 
(1921), 62 D, L. RR. 631; 2c. B. RR, 
551.—-CAN. 


the entire pro- 


Cases 6613—6798. 


6584. Add. Annotation :—Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

6613. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 kK. B. 857. 

6614. Add. Annotation :—-Mentd. 
[1922] 2 Ch. 211. 

6625. Add. Annolation :—Refd. He 
Liz p. Salaman, [1926} Ch. 167. 

6647. Add. Citations :—sub nom. Re PLIMMER, 
Ez p. SPELLER, 14 C. B. 159, n. 
Add. Annotation :—Refd. Graham v. Furber 
(1853), 2 CG. L. R. 10. 


6657. Add. Annotation :—Consd. Re Collins, [1925] 


Re Allester 
Wethered, 








Ch. 556. 

6659. Add. Annotation :—Apld. Re Collins, [1925] 
Ch. 556. 

6659a. .|—Ifor some years before his 


bkpcy. a surveyor & assessment specialist 
with a stafi of clerks had entered into con- 
tracts with clicnts for personal service in the 
latter capacity. Under these contracts he 
had to value his clients’ properties for rating 
purposes & give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He mortgaged these contracts & 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor ’s business position, 
the mtyor. being allowed to collect the fees 
when due in his own name & hand them 
over to the mtgee. Atthe dutc of the mtgor.’s 
bEpcy.. some fees (a4) were due on completed 
contracts, but some fees (b) were still un- 
earned. ‘The trustee employed bkpt. & some 
of his staif to carry out the uncompleted con- 
tracts & earn fees (b) :--eld : (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees (a) due 
at the date of the bkpcy. were due to him 
*‘in the course of his trade or business’ & 
being in his order & disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c); (2) the mtge. of 
fees (6) earned since the bkpcy. was in- 
operative against the trustce.—/ie COLLINS, 
[1925] 1 Ch. 556; 133 L. T. 479; sub nom. 
Ite COLLINS, Ea p. SALAMAN (TRUSTEE), 95 
Iu. J. Ch. 55; [1925] B. & C. R. 90. 


6689. Add. Annotation :—Refd. Ke Wethered, 
La p. Salaman, [1926] Ch. 167. 

6701. Add. Annotations :—Folld. Birmingham 
Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. R. 354. Refd. Semphill v. 
Queensland Sheep Investment Co. (1873), 29 
L. T. 737 ; Re Pooley, Ex p. Rabbinge (1878), 
38 L. T. 663. 


PART XX. SECT. 9, SUB-SECT. 3.— 
B. (b) i. mtge. :—Hel 
tion in the 





6621 ii. Second mortgage of.J— 
In 1905, C. the owner of a life policy of 
assurance, mortgaged it to the insurance 
co. In Apr. 1907, C. mortgaged the 
policy & the Jands to B., who gave no 
notice to the co. till Nov. 1920. In 
June, 1907, C. was adjudicated bkpt. 
In 1915 tho insurance co. were paid the 
amount due on their mtge. & handed , 
the policy to the assignees. In 1920 : 
the assignecs surrendered the policy 
to the insurance co., & received its 
burrender value, & B. applied for pay- 


377.—IR 


ment of the amount due to him on his 
a: the equity of redemp- 


mtge. w 
chattels ’’ within Irish Bkpt. oe Insol- 
vent Act, 1857 (c. 60), 5. 313, & was at 
the date of the bkpcy. 
session, order, or disposition of Bit. és 
by the consent & permission of the true 
owner.—He CLANCARTY, (1921) 2 1. R. 


PART XX. SECT. 9, SUB-SECT. 5.-—A. 

6752 i. Delivery of goods to trustee— 
A fler notice stopping goods in transitu— 
M"ithdrawal of notice on innacent mis- 
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6706. Add. Annotation:—Refd. Simeons 
Durand’s Trustee, [1928] 2 K. B. 66. 


6708a. Same day as act of bankruptcy.]— 
Though a bkvt. may be up to the ears in 
insolvency, notice at any fractional period of 
the day on which the act of bkpcy. is com- 
mitted, is sufficient to take the case out of 
the clause of reputed ownership ; if the notice 
be given before the act of bkpcy. is 
in fact committed (SIR GEORGE NOsSE).— 
Re RICHARDSON, Lx p. RICHARDSON (1839), 
3 Deac. 496: Mont. & Ch. 43, C. of R. 
Annotations: -—Refd. Re Worcester, Er p. Agra Bank (1868), 
3 Ch. App. 5553; Colonial Bank v. Whinney (1886), 11 
App. Cas. 426, 
6735. Add. Annotation :—Refd. English Inscc. v. 
National Benefit Assce., [1920] A. C. 114. 
6740. Add. Annotation :—Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 
6742. Add. Annotation :—Refd. amb v. Wright, 
Wright, 





[1924] 1 K. B. 857. 

6744. Add. as :— Distd. Lamb vt. 
[1924] 1 K. B. 857. 

6745. Add. ae :—Refd. Lainb v. Wright, 
[19241] 1 K. B. 857. 

6745a. Whether mere visible employment of goods 
in trade or business sufficient.|—(1) In order 
that goods may come within 1914 Act, 
s. 38 (c), the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 
of bkpt., but also to their being used in bis 
trade or business. (2) In order that goods 
mav be in the possession, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not merely visibly 
employed in his trade or business, but 
acquired & used for the purposes of the 
business.— LAMB v. Wricut & Co., [1924] 
1K. B. 857; 938 L. J. K B. 366; 150 L. T. 
703; 40 'T. T. R. 290 ; 68 Sol. Jo. 479 ; [1924] 
B.& C. R. 97. 

6745b. Fees due on completed contracts to sur- 
veyor & assessment specialist.|— He COLLINS, 
No. 6659a, ante. 

6746. Add. Annotations :—Refd. 
Purand’s Trustec, [1928] 2 K. 3.66. Mentd. 
Re Wanfman Segal & Domb, La p. The 
RPE ee 2 $89; Lamb v. Wright, 
[1924] 1 KK. B. 857 

6751a. Must given both to possession & to use 
in trade or business.|—LAmMB v. WhIGHT & 
Co., No. 6745a, ante. 

6762. Add. Annotation :—Refd. Lamb v. Wright, 
{1024} 1 K. B. 857. 

6777. Add. Annotation :—Refd. He Wethered, 
Ea p. Trustee (1925), 134 L. T. 264. 

6794. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6798. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


Simeons 0. 


representation of trustee.|}—Held: the 
trustee could not rely on a withdrawal 
s0 induced.— Zte ROBERTS, [1924] 1 
D. L. R. 386.—CAN. 


goods & 


gs in the pos- 
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6799 ii. —— —— ——. | Where there 
was no immediate delivery of a car 
to the purchaser nor any change of 
possession :—Held: the sale & trans- 
fer were void as against the trustees 
—FIrZzGERALD v. MCMorRow, [1923] 4 
D. L. R. 619; 52 0. L. R. 383; 3 
C. B. R. 29.—CAN. 
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6802a. ——- ———- -J—In Jan. 1922, G. pur- 
chased from bkpts. certain chattels used by 
them in their business as clothiers, & subse- 
quently in consideration of the option to 
purchase & the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, etc. The agreement 
was determinable in the event (inter alia) of a 
receiving order in bkpcy. being made against 
the hirers, upon which all payments made by 
the hirers were forfeitable & the chattels 
were to be delivered to the owner. On Sept. 6, 
1922, a receiving order was made against the 
hirers; on Sept. 21 they were adjudicated 
bkpt., & on Sept. 25 a trustee in the bkpcy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
& disposition with the consent of the true 
owner :—Held: there was no proof of a 
general custom of hiring out chattels such as 
were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitable that by reason 
of the possession & user of the goods in the 
trade or business of the trader they ‘‘ must ”’ 
be the property of bkpts.—He KAUFMAN 
SrecAL & Doms, Lz p. TRUSTEE, {1923} 2 Ch. 
89; 92 L. J. Ch. 218; 128 L. T. 650; 67 
Sol. Jo. 333; [1923] B. & C. R. 1. 


6818. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6819. Add. Annotations :—Distd. Re Kaufman 
Segal & Domb, Ez p. The Trustee, [1923] 
2 Ch. 89. Refd. Lamb v. Wright, [1924] 
1 K. B. 857; Simeons v. Durand’s Trustee, 
[1928] 2 K. B. 66. 

6821. Add. Annotations :—Refd. Lamb v. Wright, 
1924] 1 K. B. 857; Simeons v. Durand’s 
Trustec, [1928] 2 K. B. 66. 

6824. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1K. B. 857. 

6853. Add. Annotation :—Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 111. 

6858a. Judgment debt.]—S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock Exchange transactions in a 
sum for which bkpt., on Dec. 18, 1928, 
recovered judgment. Later, S. became 
similarly indebted to bkpt. in a further sum. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, & covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to S., he, bkpt., 
would, on payment of the debts or any parf 
thereof, hand the cheque or other form ot 
payment to W. On Feb. 27, 1924, bkpt. 
committed an act of bkpcy. In Mar. 1924, 
J., who acted as solr. for both bkpt. & W. in 
the matter of the assignment, on the in- 
structions of both & without disclosing same, 
made an agreement with S. for the liquidation 
of the two debts, whereby S. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the later of the 
two debts & the subsequent ones to the pay- 
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ment of the judgment debt; & S. further 
agreed to deliver promissory notes payable 
to bkpt. or order to cover the instalments 
allocated to the later debt." J. received the 
notes from S. &, as agent of W., collected the 
amounts as they fell due on the notes & paid 
part thereof to W. & retained the balance. 
After payment J. returned the notes to S. 
to be cancelled. At that time neither J. nor 
W. nor S. had notice of any available act of 
bkpcy. On Sept. 18, 1924, a receiving order 
was made, at which date S. had paid & W. 
had received from J. sums amounting to 
£90 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave notice to S. of the assignment. On 
Sept. 25, 1924, an order of adjudication was 
made, & on Oct. 7, 1924, appct. was appointed 
trustee. In Apr. 1925, W. died, & his exor. 
was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpcy. in 
the order & disposition of bkpt. & property 
of bkpt. divisible amongst his creditors : 
Held: (1) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was, 
notwithstanding its conversion into a judg- 
ment debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 
of his business & in the order & disposition 
of bkpt. & divisible amongst his creditors ; 
(2) the agreement between bkpt. & S. & the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 
part of either S. or W. of an available act of 
bkpcy., & the ct. inferring an agreement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, s. 45, &, apart from such inferencc, 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- 
sideration for the deposit of the notes: 
(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid befo.e that 
date was a payment protected by sect. 45 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst his 
creditors, while the claim in respect of 
the other debt should be dismissed.—TIte 
WETHERED, Ex p. SALAMAN, [1926] Ch. 
167; 70 Sol. Jo. 324; sub nom. fe WETHERED, 
Ex p. SALAMAN’S TRUSTEE, TRUSTEE v. 
Banceg, 95 L. J. Ch. 127; 134 L. T. 264 ; 
[1925] B. & C. R. 265. 





6859. Add. Annotations :—N.F. Re Tabor, Ez p. 


Cork, [1920] 1 K. B. 808; He Kaufman 
Segal & Domb, Fa p. The Trustee, [1923] 
2 Ch. 89. 


6868. Citations :—For “5 Ch. App. 520” read 


“3 Ch. App. 520.” 


Add. Annotation :—Mentd. French v. Geth- 
ing, [1922] 1 K. B. 236. 


PART XX. SECT. 9, SUB-SECT. 8.—A. hire-purchase agreement by one firm cases is what is the state of knowledge 


between Nov. 23, 1912, 


& Mar. 8, 1923, 


of persons who huve made themselves 


6859 i. Duty of court—To take notice the ct. will draw the conclusion that acquainted with the nuture & custom 


of alleged custom.]—Where it is proved the custom of hiring 


funeral hearses of the particular situation.-Re Tonr- 


that no less than 57 funeral cars & on the hire-purchase system is suffil- RENB, [1924] 21. R. 1,4: 581.L.T 


hearses were supplied in Ireland under’ ciently notorous. 
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test in sueh 30.—IR. 


Cases 6867-6919. 


6867. Add. Annotation :—Refd. Ite Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 


6868. Add. Annotation :—Folld. Ite Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 


6869. Add. Annotation :—Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6873. Add. Annotations :—Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
ad . Domb, Hz p. The Trustee, [1923] 


6879. Add. Annotation :—Refd. Lamb v. Wright, 
{1924} 1 K. B. 857. 


6879a. Clothiers—-Custom to hire machines.}]— He 
KAUFMAN SEGAL & Doms, Ez p. TRUSTHE, 
No. 6802a, ante. 

6881. Add. Annotations :—Apld. Re Tabor, Ez p. 
Jork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ez p. The Trustee, [1923] 
2 Ch. 89. 

6881a. 
No. 6516a, ante. 


6882a. Antigue furiture.|—-A custom 
exists in the antique furniture trade to 
deliver goods to a dealer on approval. In 
the event of the bkpcy. of such dealer, goods 
upon his premises are not in his order & 
disposition within 1914 Act, s. 38.—Re 
ForpD, Ex p. TRUSTEE, RESTALL, BROWN & 
CLENNELL’S CASE, [1929] 1 Ch. 134; 140 
L TT. 276: 72 Sol. Jo. 517; sub nom. Re 
ForRD, Fe p. TRUSTEE v. RESTELL, BROWN & 
Co., 97 L. J. Ch. 334; [1928] B. & C. R. 55 ; 
ave nom. Re FORD, Lx p. Hawkins, 44 T. L. R. 

Annotation :—Apld. Re Ford, Lx p. Trustee, Powell’s Case, 

[1929] 1 Ch. 137. 

6882b. —— —-— Sent by private customer.|— 
No trade custom exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise so 
notorious as to exempt such articles from the 
operation of the doctrine of reputed owner- 
ship in the event of the bkpcy. of the dealer. 
But, where such a customer left a table with 
a retail dealer to be sold on the terms that 
the dealer should retain the surplus, if any, 
over ap agreed Minimum price & upon the 
bkpcy. of the dealer the table was exposed 
on his premises with other furniture for sale : 
—Held: as the effect of the custom which 
was established in He Ford. Ex p. Trustee, 
Restall, Brown & Clennell’s Case, No. 6882a, 
ante, was to prevent the reputation of owner- 
ship from attaching to any of the furniture 
so exposed, the table, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt.’s possession in such 
circumstances that he was the reputed owner 
thercof.—Re Forp, Lz p. TRUSTEE, POWELL’S 
CASE, [1929] 1 Ch. 137; 140 L. T. 276; 72 
Sol. Jo. 517; sub nom. Re ForpD, TRUSTEE v. 
ova 98 L. J. Ch. 144; [1928] B. & C. R. 
00. 

6885. Add. Annotations :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, {1928} 2 K. B. 66, 








.J|—Re Tasor, L’'z p. Cork, 
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6889. Add. Annolations :—Apld. Re Tabor, La p. 
Cork, [1920] 1 K. B. 808. Refd. French v. 
Gething, [1922] 1 K. B. 236. 

6890. Add. Annotation :—Refd. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 

6890a. ——- —-—-.]—-Re Tasor, Ex p. Conk, No. 
6516a, ante. 

6892. Add. Annotation :—Mentd. Re Morris, May- 
hew v. Halton, [1921] 1 Ch. 172. 

6898. Add. Annotation :—Refd. French v. Gething, 
[1922] 1 K. B. 236. 

6911. Add. Annotation :-—Refd. Re Chiandetti, 
Ez p. Trustee (1921), 91 L. J. K. B. 70. 
6912. Add. Annotation :—Refd. fe Chiandetti, 
Ez p. Trustee (1921), 91 L. J. K. B. 70. 
6912a. Goods sold in interpleader action— 
Proceeds in court.] —- Re CHIANDETTI, [’x p. 

TRUSTEE, No. 71l3a, post. 

6915. Add. Annotations :—Consd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. Mentd. Re Fairley, 
[1922] 2 Ch. 791. 

6916. Add. Annotation :—Mentd. 
[1922] 2 Ch. 791. 

6916a. —— ——.|—Re CHIANDETTI, £2 p. 
TRUSTEE, No. 7113a, post. 


6918. Add. Annotation :—Consd. Re Fairley, [1922 ] 
2 Ch. 791. 


6918a. —— Subsequent withdrawal & return 
of nulla bona.]/—On Jan. 14, 1921, the sherill, 
in executing a writ of fi. fa. for £144, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a right of re-entry 
for £72 balance. He retained the £72 
received on account for fourteen days & then 
aid it to the execution creditors. On 
ar. 16 the sheriff made a second levy, but 
on being paid £53 on account of the debt in 
addition to fees & possession money, he 
again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the 
£53 for fourteen days he paid it to the 
execution creditors. On Apr. 26 the sherilT 
made a third levy, but the goods seized being 
found on interpleader to belong to a third 
party, he finally withdrew & made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpcy. based on an act of bkpcy. 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 3:—Held: the 
execution was completed within 1914 Act, 
ss. 40, 41, by the return of nulla bona on 
May 2, & the trustee had no title to the £72 
& £53 realised by that completed execution. 
Qu: whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest: possible date to 
which his title could relate back under sect. 
37.—Re FAIRLEY, [1922] 2 Ch. 791; sub nom. 
Re FarrLtey, Ex p. OFFICIAL RECEIVER, 92 
L. J. Ch. 140; [1922] B. & C. R. 127; sub 
nom. Re FarrnLeyY, Ex p. Low & Bonar, Lrv., 
38 T. L. R. 893, D. C. 





Re Fairley, 








6888. Add. Annotation :—Consd. Re Tabor, Ex p. 6919. Add. Annotation :—Consd. Ie Fairley, [1922] 


Cork, [1920] 1 K. B. 808. 


PART XX. SECT. 9, SUB-SECT. &.—B. 


sa. Undertaker ~— Custom to hire 
hearses & funeral carriages. }—Re 'T'or- 
RENB, No. 6859 1., ante.—IR. 


b (p. 810). 


PART XX. SECT. 10, SUB-SECT. 3.—B. 


Add ‘‘affd. sub nom. pee = 
MARTIN v. FOWLER, 


{i, ——- ——.}—Tayment of pro- 


2 Ch. 791. 


ceeds of sale:—Held: a preferential 

vold.— ZEIDMAN & 

AMARRE ¥. AMERICAN FURNITURE 

Co. & LAVEBY (1922), 66 D. L. R. 
99 ’ 2 Cc. B. R. 547.—CAN. 


46S. C. R. 119.” 
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6920. Add. Annotations :—As to (1) Consd. Je 
Fairley, [1922] 2 Ch. 791. Refd. Re Chian- 
detti (1921), 91 L. J. K. B. 70. 

6921. Add. Annotation :—Consd. Re Fairley, [1922] 
2 Ch. 791. 

6931. Add. Annotation :—Mentd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

6954. Add. Annotation :—Refd. Re 
(1921), 91 L. J. K. B. 70. 

6955. Add. Annotation :—Refd. Re Fairley, [1922] 
2 Ch. 791. 

6961. Add. Annotations :-—Refd. Re Wigzell, Ix p. 
Hart, [1921] 2 K. B. 885; Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 183 L. T. 814; Re Wait, [1927} 1 Ch. 
606. Mentd. &e London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67; Scran- 
ton’s Trustee v. Pearse, [1922] 2 Ch. 87; Re 
Harrington Motor Co., Ex p. Chaplin, [1928] 
Ch. 105. 

6962. Add. Annotations :—Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426; Scranton’s Trustee v. 
Pearse, [1922] 2 Ch. 87. 

6964. Add. Annotation :—N.F. Latter v. Juckes 
(1926), 42 T. L. R. 723. 


6965. Add. Annotation :—Consd. Re 
[1923] 2 Ch. 302. 


6965a. ‘‘ Any other petition ’’—Notice not given 
within fourteen days.]—A sheriff, on behalf 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtor to avoid a sale. 
Within fourteen days of the payment the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 
not debtor in the meanwhile filed his own 
petition on which‘a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petition. The trustee in 
bkpcy. & the execution creditor both claimed 
the money :—-Held: the words in 1914 Act, 
s. 41 (2), ‘‘ or on any other petition of which 
the sheriff has notice,’’ were not to be 
qualified by the addition of the words 
“within the said fourteen days” so as to 
permit the sheriff to pay the proceeds of the 
execution to the cxecution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 


Chiandetti 


Sarjeant, 
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proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
petition, even after the lapse of fourtcen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition._-LarTeR v. JUCKES 
& PaGE, [1927] 1 K. B. 17; 96 L. J. K. B. 
137; 186 L. T.177; 42 T. 1. BR. 7233 70 Sol. 
Jo. 905; [1926] B. & C. R. 183, G. A. 

6966. Add. Annotation :—Refd. Re British Sali- 
cylates, [1918-19] B. & C. R. 160. 

6979. Add. Annotations :—Refd. Latter v. Juckes 
& Page, (1927) 1 K. B. 17. Mentd. The 
James W. Elwell, [1921] P. 351. 

6998a. S. P. BLOXHOLM v. OLDHAM (1750), cited 
in 1 Burr. at p. 22; 97 BE. R. 168. 

Annotation :—Consd. Balme v. Hutton (1831), 2 Cr. & J. 19. 

7000a. S. P. BELCHER v. Maa@nay (1843), 12 
M. & W. 102; 1 Dow. & L. 441; 13 LJ. Ex. 


49; 27. T. O. S. 124: 7 Jur. 1160; 152 
BK. R. 1128. 
Annotations :—Refd. Cheston v. Gibbs & WwW, 


(1843), 12 N 

111; Kdwards v. Evans (1843), 2 L. T. O. S. 75. 

7006. Add. Annotation :—Mentd. The Joannis 
Vatis, [1922] P. 92. 


7006a. Sale after bankruptcy—Of goods 
sufficlent to satisfy two executions—One 
delivered after bankruptcy.|—J/eld: the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
exccution.— STEAD v. GASCOIGNE (1818), 8 
Taunt. 527; 129 E. R. 488. 

Annotations :—Refd. Giles v. Grover (1£32), 9 Bing. 128: 


Ratchelor v. Vyse (1834), 4 Moo. & 8. 552; Aldred v. 
Constable (1844), 6 Q. B. 370. 


70082. Stay of proceedings— When ordered.]— 
GIBSON v. HUMPHREY (1833), ] Cr. & M. 544; 
2 Dowl. 68; 3 Tyr. 588; 2L. J. Ex. 234; 
149 BK. R. 516, Ex. Ch. 

sy pa :—Refd. Moon v. Raphael (1835), 2 Bing. N. C. 


7030. Add. Citation :—affg. S. C. sub nom. R. v. 
EDWARDS (1853), 9 Exch. 32. 


7032. Add. Annotations :—Refd. Re Webb (Smith- 
field, London), {1922] 2 Ch. 369. Mentd. 
eae v. De Keyser’s Royal Hotel, [1920] A. C. 


7042a. ——~ 6 Geo. 4, c. 16, s. 8i—Two calendar 
months—Computation.|—-By above sect. all 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sheriff, 
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6934 ii. Bankruptcy Act, s. 11 
(3).J—~Until a sheriff with whom a writ 
of execution has been placed receives a 
copy of the assignment by debtor as 
provided by the above sect. ‘or 
publication of notice in the Gazette 
as provided by the Act,” he is not 
safe in not attaching debtor’s goods. 
A statement mado by the solr. for the 
assignee to a sheriff’s officer that an 
assigninent has beon made, does not 
amount to notice to the sheriff, & is 
not a ground for depriving him of the 
costs of a levy made after such state- 
ee ee v. SOLOMON, Ha 








W.W. RR 1077; 2C. B. R. 579 
CAN. 

6934 iii. Extra Judicial Seizures 
4c, R. S -» 1922 (ec. 96).]}——Bkpcy. 


seek 
Act, 1919, s. 11 (3), does not apply oO 
property seized under the above Act.— 
Re HAminton & Oakrs. (1925) 2 
D. LL, R. 514; [1995] 1 W. W. R. 172; 


5 C. B. R 465.—CAN. 


PART XX. SECT.10, SUB-SECT, 4.--C. 

6983 ili. .}—While a sheriff is 
not entitled to poundage unless he has 
obtained some money for the execution 
creditor, yet r. 495 contemplates that 
the sheriff is to receive something, 
even though no money has been 
realised by him, since it provides that 
he is to be entitled to poundago ‘“* or 
such less sum as a judge may deem 
reasonable.’’— MOROSCHAN v. MoRro- 
SCHAN, [1921] 2 W. W. R. 147; 14 
Sask. L. R. 233; 59 D. L. R. 353; 
1C. B. R. 493.—CAN. 


6988 iv. Seizure after autho- 
rised assignment, |-TOwEEs v. SOLO- 
MON, ie 3 a | : 








WwW. W. R. 1184; 3 
C. B. R. 806.— CAN. 


6990 i. Possession, money—Sheriff 
continuing in possesston— A notice 
of assignment.|—The costs to which 
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the execution creditor is entitled are 
the costs of execution up to the time 
notice of the assignment is given the 
sheriff.— BAKER v. RICHARDS, [1918] 
2W. W. BR. 902; affd. 69 S. Cc. OR. 
656; 49 D. L. RR. 684.--—CAN., 


PART XX SECT. 10, SUB-SECT. 8. 


y (p. 830) i. Memorandum 
that title subject to costs of prior erecu- 
tion. }—On an assignment under Bkpcey. 
Act, where there are executions 
recorded against land of the assignor, 
the registrar of land titles, in making 
transmission of title to the assignec, 
should make a memorandum that the 
title is subject to a hen for costa of the 
first exccution which was lodged with 
the sheriff & to a lien for costs of 
rogistration & sheriff’s fees of all 
the executions. — Re Lanpd TITLES 
ACT, SASKATCHEWAN GENERAT TRUAT 
Corpn., Litn.’s Case, [1923] 3 W. W. RR. 
§28.—CAN. 








7042a—7106. 


seized the goods of W. on Aug. 13, in execu- 
fion. upon a judgment on a warrant of 
attorney at the suit of pltf., at about eleven 
o'clock, & at about one on Oct. 13 a com- 
mission of bkpcy. issued against W. : —Held : 
(1) the ct. would take notice of the fraction of 
a day, in putting a construction upon that: 
part of the clause; &, therefore, it was clear 
that more than two calendar months had 
elapsed ; (2) the day of issuing the com- 
inission was to be inchided in the com- 
pu GODSON v. SANCTUARY (1832), 4 
B. Ad. 255; J] Nev. & M. K. B. 52: 2 


ade 
L. J. K. B. 19; 110 E.R. 451. 


Annotations :- As to (1) Refd. R. v. Middlesex JJ. (1845). 
3 Dow. & L. 109. 
eas 111. J. Ex. 13; Skey v. Carter (1843), 11 M. & W. 
wi ° 


7051. Add. Annolation :—Mentd. The James W. 


As to (2) Befd. Whitmore v. Robertson 
Whitinore v. Greene (1844), 2 Dow. & I. 174. 


Elwell. [1921] P. 351. 


7058. Add. Annotations :—Refd. Latter v. Juckes 


& Page, [1927] 1 K.B.17. Mentd. The James 
W. Elwell, [1921] P. 351. 


Re PLUMMER, 


1079. Add. Citation :—-sub nom. 


7094. Add. Annotation :—Refd. Re 


ENGLISH AND Empire DIGEST SUPPLEMENT. 


not binding on bkpt.’s creditors.—Re SMITH, 
Ex p. SMITH (1812), 1 Rose, 208. 


on :~ Consd. Patsons v. Coke (1858), 27 L. J. Ch. 
7091. Add. Annotation :—Refd. Re Mathieson, 


[1927] 1 Ch. 283. 


Mathieson, 
[1927] 1 Ch. 2838. 


7096a. Settlement of property in exercise of general 


power of appointment.|—Held: not within 
1914 Act, s. 42.—Re MATHIESON, [1927] 1 
Ch. 283; 71 Sol. Jo. 18; sub nom. Re 
MATHIESON, Moors (TRUSTER) v. MATHIESON, 
96 L. J. Ch. 104; [1927] B. & C. R. 80; sub 
nom. Re MATHIESON, Ex p. TRUSTER, 136 
L. T. 528, C. A. 


mnoek Property accruing ‘‘ after marriage in right 


of wife.’’]—-Property devolving on a husband 
on the intestacy of his deceased wife is 
property that has accrued to the husband 
after marriage in right of his wife within the 
exception to 1914 Act, s. 42.—Re BowkrrR 
WILLIAMS, Lx p. TRUSTEE, [1927] 1 Ch. 441; 
96 L. J. Ch. 186; 186 L. T. 752; 48 T. L. R. 


Ex np. TRUSTEE, 69 L. J. Q. B. 9386; 48 W. R. 
634: 44 Sol. Jo. 572; 7 Mans. 367, C. A. 


Add Annotation :—Refd. Re Mathieson, [1927] 


1 Ch. 283. 


7085. Add. Annotation :--- Refd. 


[1927] 1 Ch. 283. 


7086. Add. 
[1927] 1 Ch. 283. 


7087. Add. 
(1805), 11 Ves. 377. 


7089a. Declaration of trust without consideration— 
Credit in account of money to wife.|—Held : 


7069 i. Garnishee order.|—A debt 
was attached by a garnishee order under 
& Judgment which was still subsisting : 
—Held: oa reeeiving order under 
Bkpcy. Act, s. 11, did not rank in 
priority to euch garnishment.—Re 
BLOUIN, GAGNON wt. GRAIN & PRO- 
VISION Co., [1924] 1 DD. L. KR. 332; 
Q. R. 35 K. B. 161.—-CAN. 


sf. Payment by contractor to prevent 
removal d sale by shen ff of sub-con- 
tractor’s gplant d& mater.als—Bank- 
rupley of sub-contractor—Iffect of.j— 
Re STEWART (Ont.), [1926] 2 D.L. R. 
1043; 7C. B. RR. 680.—CAN, 


PART XX. SECT. 11, SUB-SECT. 1. 

7078 ii. Bankruptcy Act, s. 29.) 
— Settlement’? in the abovo sect. 
discusred.—Ite COHEN & MABIAN, 
CANADIAN CREDIT MEN’s TRUST 
Assocn., Lrp. wv. Sprvak (Alta.), 
11926) 3 bp. L. R. 942: [1926] 3 
W.W. R. 343 revad. ea 1). L. R. 
477; (1927) 1 W. W. R. 162; 22 Alta. 
L. R. 487, 8C. B. R. 23.—CAN, 

7078 iii. S. P. TRADERS TRuUAT Co. v. 
eae (Man.), [1927] 3 W. W, BR. 473.— 











7086 ii a. J— Held: a 
gift not being hedged about with con- 
ditions was not a settlement within 
pkpey. Act, 1908, 5. 75.— BRAITHWAITE 
v. BRAITHWAITE, [1923] N. Z. L. BR. 
1186.—N.Z. 


ji. -}—Where insured, 
under a policy of life insurance, declares 
it to be for the benofit of his wife, the 
trust created is not invalidated by his 
subsequent insolvency, & creditors of 
insured have no rights which would 
interfere with the rights of his wife 
even though the endowment. policy 
matures during the life of insured.— 
BANK OF Britis NORTH AMERICA 1. 








Annotation :--- Refd. 


Cuation : — subsequent 


225 ; 
21, C. A. 


Re Mathieson, 


71 Sol. Jo. 122; 


[1927] B. & C. RB. 


7098. Add. Annotation :—Refd. Jagger v. Jagger, 
[1926] P. 93. 


7104. Add. Annotations :—As to (1) Refd. Re 


Charters, Ex p. Trustee, [1923] B. & C. R. 


Re Mathieson, 


94. As to (2) Consd. Re Charters, Ha p. 


Trustee, [1923] B. & C. R. 94. 


proceedings 


7105. Add. Annotation :—Refd. Re Wombwell 


(1921), 37 T. L. R. 625. 


EDQECOMBE (1919), 46 N. B. R. 105.— 
CAN. 


sg. Conveyance of property to wife 
d& sons.|}—Where a transfer in the 
nature of a settlement was made for 
the purpose of defeating creditors :-— 
Held: though it would not be set aside, 
yet the creditors might seck payment 
of their claims out of the property 
transferred.— KIEHL v. FusseL (1922), 
68 D. L. R. 780.——_CAN. 


ri. Purchase of property & invest- 
ment of money in wife’s name.j—Where 
property had been acquired & moncy 
Invested by a husband in the name of 
his wife for the ur pore of dofeating 
bis creditors :—Held: the property 
belonged to the husband, & the proceeds 
received by the wife from a sale of 
furniture owned by the husband should 
be paid to a receiver.—MCCURDY v. 
NEVE (1923), 51 N. B. R. 123.—CAN. 


sj. Declaration of trust in favour 
of wife—In nursuance of alleged ante- 
nuptial scttlement.j—Held: a scttle- 
ment within Bkpcy. Act, s. 29 (1), & 
null & void.—Re AnloTis & CLIRIB, 
{1923]1 D. L. R. 348; 56N.85. R. 43; 
3 C. B. R. 600.—CAN. 

sk. Scttlement on _ creditor.J)—On 
Jan. 29, 1925, J., being in embarrassed 
circumstances & indebted, amongst, 
others, to M. for £1,200, settled certain 
land on M., & another upon trust for 
herself & her only child during her life 
& after her death for her child 
absolutely. A private meeting of J.’s 
creditors was held on Apr. 22, 1925, 
& a committee appointed to investigate 
her affairs, & it was agreed to accept 
£200 from M. to be distributed among 
the creditors in full payment of their 
debts. Some of the creditors, including 
the R. Co., refused to carry out this 
arrangement, but on the faith that it 
would be carried out, J., on Apr. 28, 


246 


7106. Add. Annotation :—Consd. Re 
Ez p. Trustee, [1923] B. & C. R. 94. 


Charters, 


paid M. £100 on account of his debt. 
On June 5 the debtor tiled a petition 
for liquidation, but. before the meeting 
on June 24 the R. Co. served a debtor’s 
summons. The FR. Co. had notice of 
the meeting for June 24, but did not. 
attend. This mecting was attended 
by creditors whose indebtedness was 
about two-thirds of tho total sum. 
They unanimously passed a resolution 
for liquidation by arrangement, & 
appointed a trustee. On the hearing 
of an application by the debtor & the 
trustee to dismiss the debtor's summons 
it was held that the application must 
be dismissed, but as the creditors who 
absented themselves from the liquida- 
tion meeting should have & could have 
attended it, they must pay the costs. 
The bkpcy. procecdings were con- 
tinued, & a trustee appa: The 
trustee then apples to have the settle- 
ment to M. delivered up to be cancelled 
& for repayment of the £100 paid to 
M. on Apr. 28, 1925°—Held: the 
settlement was not made in good faith 
& must be delivered up. The payment 
of £100 to M. was a fraudulent pre- 
ference, & it. must be repaid to the 
trustee.—J?c Jrrrrgtys (1925), 21 
Tas. L. R. 31.—AUS. 


PART XX. SECT. 11, SUB-SECT. 2. 

hi. ———- Purchased by huaband for 
wife—To trustee during minority of wife 
—Transfer to wife at majority.)— 
Held: not a settlement on the wife in 
consideration of marriage & void as 
against the trustee.—Re MCELLAND’s 
EsTaTE, [1923] 4 D. L. R. 395; 3 
C. B. R. 849.—CAN. 


PART XX. SECT. 11, SUB-SECT. 38. 


7107 iii. —— Question of fact.}—Re 
Grant (N. 8.), [1926] 1 D. L. R. 681 
7C. B. R. 254.—CAN. 


7109. Add. Annotation :-—Consd. Re Charters, 
Ez pn. Trustee, [1923] B. & C. R. 94. 


7111. Add. Annotation :—Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7113. Add. Annotation :—Mentd. Denny (Trustee) 
v. Denny & Warr, [1919] 1 K. B. 583. 


7118a. Gift by brother to sister..—By a deed 
of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, “in con- 
sideration of his natural love & affection for 
the donee ”’ purported to assign & convey to 
his sister, resp., ‘‘ the business carried on by 
him at 58a, Old Compton Street, Soho, & the 
stock-in-trade, wine & produce in & about the 
premises.’’ At the date of the deed petition- 
ing creditors were proceeding to enforce 
judgment under R. 8. C., Ord. 14, & on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 7s. 4d. for goods sold 
& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
claimed under the deed of gift the whole of 
the furniture & stock seized by the sheriff. 
An interpleader summons was taken out by 
the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ct. £600 or give security for such 
amount, & in default the sheriff was autho- 
rised to sell the property seized & pay the 
proceeds into ct. to abide the result of an issue 
directed to be tried between claimant & 
the execution creditors. Pursuant to the 
order the sheriff sold the goods on Apr. 28, 
1920. & on May 20, 1920, paid the sum of 
£202 12s. 2d. into ct. On Nov. 3, 1920, the 
parties to the interpleader summons agreed 
to divide the money between them & to 
withdraw the record; these terms were 
embodied in an order of the master of that 
date. In the meantime, however, a receiving 
order was made on Nov. J, 1920, & petitioning 
creditors, the execution creditors, informed 
the official receiver of the sum of money being 
in ct. & of the terms of settlement so ayreed 
as aforesaid. Thereupon the official receiver 
intervened, & on Nov. 1, 1920, gave notice in 
writing to the Paymaster-General of the 
Supreme Ct. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him :—Held: (1) the deed of gift 
was a voluntary settlement &, being made 
within two years of the bkpcy., was void; 
(2) the execution having been completed & 
the proceeds held by the sheriff for fourteen 
days, the trustee’s title was barred, because, 
although the execution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of bkpcy. thereby 
created had not occurred within three months 
of the presentation of the petition & was not 
therefore available to establish the trustee’s 
title.—Re CHIANDETTI, Ex p. TRUSTEE (1921), 
91L. J. K. B. 70; 37 T. L. R. 984; [1921] 
B. & C. R. 82. 


7118 Add. Annotation :—Consd. Re Charters, 
Ez p. Trustee, [1923] B. & C. R. 94. 

7119a. Donee taking over liability for mort- 
gage debt.|—By an indenture dated July 19, 
1920, a husband assigned his reversionary 
interest under a will to his wife, subject to a 
mtge.; & the wife covenanted expressly to 
pay the mtge. debt & interest & to indemnify 
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the husband against his liability under the 
mtge. The husband was adjudged bkpt. on 
June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration that the assignment 
was void against him as being a voluntary 
settlement under 1914 Act, s. 42 :—Held: 
there was ample consideration in the assign- 
ment, & the wife was a ‘‘ purchaser ”’ for 
valuable consideration within the sect.—Re 
CHARTERS, Fx p. TRUSTEE, [1923] B. & C. R. 
94, 

7122. Add. Citation :—sub nom. Re MACDONALD, 
Ez p. McCuuium, [1920] 1 K. B. 205; 122 
L. T. 316. 

7124. Add. Annotation :—Refd. Ke Gunsbourg, 
[1920] 2 K. B. 426. 


7125. Add. Annotations :—Consd. Re Gunsbourg, 
(1920]2 K. B. 426. Mentd. Re Wigzell, Ha p. 
Hart, [1921] 2 K. B. 835. 

7127. Add. Annotation :—Refd. Re Gunsbourg, 
f1920] 2 K. B. 426. 

7129. Add. Annotations :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426; Re Mathieson, [1927] 1 

th. 2838. 

7133. Add. Annotation :—Refd. Re 
[1920] 2 K. B. 426. 

7134. Add. Annotations :—Consd. Fe Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re Wigzell, Fx p. 
Hart, [1921] 2 K. B. 835. 

7135. Add. Annotation :—Refd. 
(1927]1 Ch. 283. 

7136. Add. Annotation :-—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7138. Add. Annotation :—Refd. Ke Gunsbourg, 
[1920] 2 K. B. 426. 

7140. Add. Annotation :—Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

7142. Add. Annotation :-—-Refd. Re Mathieson, 
[1927] 1 Ch. 283. 


7147. Add. Annotation :—Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

7148. Add. Annotation :—Refd. Me Mathieson, 
[1927] 1 Ch. 288. 


7153a. |—Re DENT, Ex p. TRUSTEE, No. 
2902a, ante. 


7155a. Covenant to pay premiums on life policy.}--- 
- & B. were traders in partnership. In 
1927 both partners were adjudicated bank- 
rupt. In 1910, A. on his marriage had 
executed an ante-nuptial settlement, bv 
which he (inter alia) covenanted with the 
trustees of the settlement to keep up a life 
policy on his life then existing & to pay the 
premiums, etc. On the bkpey. of the two 
partners the trustees of the settlement lodged 
a proof in the bkpcy. of A. with regard to the 
covenant to keep up the policy, for a sum that 
was arrived at by commuting in a single pay- 
ment the annual premiums payable to keep 
up the policy & to make it tully paid. The 
trustee in bkpcy. rejected the proot on the 
- ground that under 1914 Act, s. 12 (2), their 
claim was postpened until all the other 
creditors for valuable consideration in money 
or money’s worth had been satisfied, & he 
alleged that the assets available would not 
he sufficient :—Held: the covenant fell 
within 1914 Act. s. 42 (2), & the trustee was 
right in rejecting the proof, as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 


Gunsbourg, 


Re Mathicson. 
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7155a—7172a. 


in money or money’s worth had been satisfied ; 
& also having regard to 1914 Act, ss. 33 (6), 
42 (2), & 63 (1), the right of the trustees to 
put in a proof must depend on all the 
creditors of the partnership between A. & B., 

the joint creditors of the partnership, as well 
as the separate creditors of A., being first. 
CUMMING & WEST, 
NEILSON & CRAIG v. TRUSTEE, [1929] 1 Ch. 
sub nom. Re CUMMING, 


satisfied.—Re 


534; 141 L. T. 61; 
Ex. 9). NEILSON & CRAIG 
(TRUSTEE), 98 L. J. Ch. 


GO. R. 4. 


7156. Add. Annotation :—Refd. Re Debtor, [1929] 


1 Ch. 362. 


7158. Add. Annotation :—Refd. Re Debtor, [1929] 


1 Ch. 362. 


7159. Add. Annotation :—Refd. 


[1927] 1 Ch 283. 


7161a. Covenant to settle all property to which 
settlor might become entitled—Settlement of 
interest.|— He DENT, 


reversionary 
TRUSTEE, No. 2902a, ante. 


7164. Add. Annotations :—Apprvd. Ke 
Ex p. Trustee, [1924] 2 Ch. D. 515. 
Re Prior, Ex p. Trustee, [1922] B. & C. R. 1. 


PART XX SECT. 12, SUB-SECT. 1. 
7164 x. ———.)—A preference & a 
fraudulent. preference are vitally dif- 
ferent. Bkpcy. Act prohibits a fraudu- 
lent proference only; & to constitute 
a fraudulent preference there must be 
present two circumstances, a prefer- 
ence in fact & an intention on the 
pare of debtor to prefor.—BuURNS r. 
OYAL BANK OF CANADA, BURNS ?. 
GRAHAM (1922), 69 D. L. R. 608; 51 
O. L. R. 564; 2C. B. R. 241.-—CAN. 


7164 xi. -/~—Where the delivery 
of goods was not a disposition in the 
ordinary course of business & the offect 
was to prefer defts. :—Held: it should 
be set aside.—JACOBSON, ETC. 2. 
rhe ela ETc. (1920), App. D. 75.— 


7164 xii. -]—The intention to 
give a preference is an intention in fact, 
& must be an intention entertained by 
the debtor. There can be no intention 
to prefer if the payment is made in 
the ordinary course of busincss.— 
CANADIAN CREDIT MEN’S ASSN., LTD. 














v. JENKINS, [1928] 3 D. L. Rk. 139; 
62 0. L. R. 281; 10 C. B. R. 77.— 
CAN. 

7167 xvi. -J— Where a 


mtgee. knew the mtgor. could not meet. 
his current liabilities but believed he 
had more than sufficient property 
to pay his debts, & the conveyances 
wero not made to give the mtgee. an 
unjust preference, who acted bond fide 
& without intent to delay creditors :— 
Ileld : the mtge. was valid.— ROBINSON 
vw. PETERS (1919), 47 N. B. R. 1.—CAN. 


7167 xvii. .+—Knowledge 
that debtor has ceased to be able to 
meet his liabilities as they become due 
will render payments within three 
months of the bkpcy. by debtor to a 
creditor fraudujent & voidable as 
against the trustee in bkpcy.—StTEVEN- 
SON wv. TAYLOR, Fee CANADIAN Cap 
can LTp. (1922), 70 DN. L. R. 853.— 


7167 xviii. -l—Where cer- 
tain transactions were impeached as 
being prefcrential :—Held: the prima 
fare presumption of their invalidity 

ad not. been rebutted by showing that 
they were made as required by Bkpcy. 
Act, 8. 32, since they were made with 
knowledge on tho part of the creditor 
that debtor iw *“‘insolvent,” as 
defined by sect. 2 (#), & therefore wore 
not made in good faith.—lZ%e Lona 
MORE (1922), 52 O. L. R. 570; 3 
C. B. R. 200.—CAN. 














83; [1929] B 


Kx p. 


~ 


v. ADAMSON 


~ a 





ENGLISH AND EMPIRE DiIGEst SUPPLEMENT. 


7165. Add. Annotations :—Refd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 
Ex p. Trustee, [1922] B. & C. R. 1. 


Mentd. Re Prior, 


-|—To constitute a fraudulent 


preference three conditions must be fulfilled ; 
(1) that the payment is made by a person 
unable to pay his debts as they become due 
from his own money ; 
prefers one creditor over others; (3) that the 
dominant motive with which the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. 
voluntary payment in fact gives a creditor 
a preference & the reason for such payment 
is unexplained, then a presumption of pre- 
ference arises. 


(2) that it in fact 


If a 


The existence of an ex- 


planation ousts the presumption of pre- 


Re Mathieson, 


ference.—Re DRAGE (J.) & Sons, PALMER & 


ROBERTS v. KNIGHT (1926), 134 L. 'T. 765. 


Ez p. 


7171. Add. Annotation :—Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


7172. Add. Annotation :—Refd. Fe Cohen, Ex p. 


Cohen, | 
Mentd. 7172a. 





7167 xix. .}—Where three 
partners bought out the fourth & took 
$1500 from A. for ao quarter share 
in the partnership, & subsequently 
A. advanced $400 on the security of a 
chattel mtge. knowing the firm was 
insolvent :—Held: the mtge. was void 
as against creditors.— Re UNITY MANU- 
FACTURING Co., MOORE’S CLAIM, [1923] 
] D. L. R. 84 * 3 C. B. R. 396.—CAN. 

7167 xx. ——.J—A bank is in 
no different position from that of any 
other creditor in relation to the pro- 
visions of Bkpcy. Act, & where a bank 
knows its customer to be insolvent, 
it cannot within the three months 
limited by sect. 31 accept. from him 
or appro ‘arpa ef money standing to 
his credit towards liquidation of a 
liability by the customer to thse bank.— 
SALTER & ARNOLD, LTD. v. DOMINION 
BANK, [1923] 3 W. W. R. 257.—CAN. 


7167 xxi. -J}—To make a 
security given a creditor a fraudulent 
preference peer Fraudulent Prefer- 
ences Act, R. S. S. 1920 (c. 204), 8. 4, 
there must @& concurrence of intent 
on the part of both debtor & creditor. 
If the person taking the security he 
innocent of any fraudulent intent, he 
cannot be affected by the fact that 
there was sucb an intent, unknown to 
him, in the mind of debtor.—WoOLFE 
vo. SmMrTua & BRUER, [1923] 3 D. L. FR. 
54; [1923] 3 W. W. R. 375.—CAN. 

7167 xxii. ——— -}—Re THOMP- 
FON, Hz p. TRUSTERES, (1923) 4 D. L. R. 
1028.—-CAN. 


7167 xxiii. —— -——.} Re Fox, 
LESTER v. PORTER, aN 1D. L. ht. 
198; 5C. B. R. 328.—CAN, 

7167 xxiv. -+—Re Vocun 
Fur Suop, LTn., Ex p. PAQUET Co., 
Lane 1D.L. R. 785; 6C. B. R. 386. 





























7167 xxv - ——.]—Re Fur Eros 
(1926) oD Nn. L. R. 277; 58 O. L. 

7167 x xvi. —— ——.]-—Re CUDNEY 
on ys T1938) 1D. L. R. 699; 8 

. B. R. 559.—CAN. 

ores xxvii. Circumsta 








putting Fone on cere in Ba J— Re 


QUILLAN, ee p. Aas ats . 
See 2D. L. R. ett . 73 





gi. Valuable consideration not 
given.|}— Lack of consideration will 
usually imply a suggestion that a 
conveyance was made unduly to 
prefer oue creditor & where the y esuilt 





Trustee, [1924] 2 Ch. 515. 


J—(1) Debtor was adjudged 


bkpt. on his own petition on July 6, 1923, & 


of such conveyance is that the grantor’s 
creditors will be defrauded the con- 
veyance will be set aside without 
proof, apart from the nature of the 
conveyance itself, of the fraudulent 
intent of the grantor & the grantee.— 
Dory v. ue M1924) 3D. 1L. R. 687 ; 
55 O. L. RR. 147.—CAN. 


7169 iii. Transactions between 
relatives.}—Where_ transactions are 
between near relations, the onus is on 
the parties to those transactions to 
show that they were not made fraudu- 
Jently as against creditors, & for this 
purpose evidence in corroboration is 
pound: —BROWN v. BULMER (1922), 
65 D. L. R. 180.—CAN. 

7169 iv. -J—In trans- 
actions between relatives having the 
effect of defeating the claims of a 
seller’s creditors, even if the purchasor 
has full knowledge of the seller's 
intent to defraud, such knowledge is 
not of itself eufficient, to render the 
transaction void, if it is found to have 
been bondé fide for full value.—-WAcNER 
». HARTOWS tae 1D. L. R. 186; 
[1922] 3 W. W. R. 1050.—CAN. 

7169 v. ——.J—Re Reavy & 
Cass, (1924) 2 D. L. R. 528; 33 

C. I. 371.—CAN. 


7169 vi. -}+Creditors, knowing 
of the insolvency of debtor, made a 
composition of their debts giving an 
extension of time. With three 
monthe debtor was made bkpt.: 
Held: prima facie this agreement 
constituted a fraudulent prefcrence 
which the creditors preferred must 
rebut.-—Re DALE & CARROLL, [1924] 4 
D. L. ht. 597 . Fs) Cc. B. R. 139.—CAN. 


7169 vii. -———-.]}—-The onus of proof 
of an intention by debtor to prefer a 
particular creditor lies on the official 
assignec.—Re Harpy (No. 2), [1922] 
N. ZL. R. 613. Z 

















7172 i. —-—- What must be proved.)}— 
B., who was in possession of business 
premises - under a lease not in writing 

rom pltf., made an assignment to 
deft. co. for the benefit of creditors, & 
on the same day executed a surrender 
of the lease :—Held: as the sur- 
render preceded the assignment, it 
was not invalid as a fraudulent prefer- 
ence or a fraudulent Perne 
property in fraud of cre page Es 
2% CHARTERED TRUST EXECUTOR 
Co., CHARTERED TRUST e HXECUTOR 
Co. v. Bett & BURSEY (1919), 46 
Oo. L. R. 192; 49 D. L. R. 113; 17 
O. W. N. 88 —CAN. 


Sask. Land Titles Act is a ‘‘ transfer ”’ 


for a long time prior to that date had been 
hopelessly insolvent. On June 22, 1923, 
bkpt. paid applt. £146 by a customer’s cheque 
& on June 21 & 23, 1923, he transferred goods 
to applt. of the value of £378 in discharge of 
his indebtedness. Debtor was able to pay 
his creditors 2s. in the pound, but the transfer 
of the goods to applit. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
which applt. was in the habit of dealing, & 
applt. knew that debtor was unable to pay his 
debts, & the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor :—Held: the pay- 
ment & transfer were made with a view to 
prefer applt. & not in consequence of any 
pew which applt. brought to bear upon 


2) In establishing a case of fraudulent 
preference in addition to giving evidence of 
insolvency the trustee must give some evi- 
dence of a view to prefer.—Re Hoye, Ex p. 
TRUSTEE, [1924] B. & C. R. 22, D. C. 


7177, Add. Citation :—40 L. T. 404. 
7183. Add. Annotation : — Mentd. 


Reckitt v. 
oP i Pembroke & Slater, [1928] 2 K. B. 


7178 i. ** Transfer.’*}—A mtgeo. under w i. 





7220a. 


-J—The bona fides of a 
transaction is negatived if the creditor 321; 4C. B. R. 277.—CAN. 


Vol. V.——-Bankruptcy. Cases 7172a—7220a. 


7183a. Payment to agent of creditor — Whether 


payment to ‘‘ person in trust for creditor.’’|—- 
Re MORANT, Ea p. TrustEEs, No. 741da, 
post. 


7217. Add. Annotation :—Mentd. Re Cohen, Lx p. 


Trustee, [1924] 2 Ch. 515. 


-|—-A. being in difficulties, & 
having been served with writs by several of 
his creditors, applied to defts., who were 
attorneys, for their advice & assistance. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at ua 
meeting of the creditors, that A.’s property 
should be immediately sold; thereupon A. 
employed an auctioneer for that purpose, 
& directed him to pay the balance of the 
proceeds, after deducting his own charges, 
to defts., which was accordingly done. 
Another mecting of the creditors took place, 
at which 5s. in the pound was offered, which 
being refused, A. went to prison, & obtained 
his discharge under the Insolvent Act. 
Defts. claimed to retain a portion of the 
money paid to them by the auctioncer in 
discharge of their bill of costs :—Held: this 
was not a voluntary transfer in favour of a 
particular creditor, within sect. 32 of above 
Act.—WAINWRIGHT v. CLEMENT (1838), 4 
M. & W. 385; 1 Horn. & H. 395; 8L. J. Ex. 
25; 3 Jur. 266; 150 EB. R. 1478. 








Er p. McGowan. [1924] 1D. L. R. 


within the meaning of Bkpcy. Act, 
8. 2 (2), notwithstanding the provision 
in the former Act that a mtge. shall 
have effect as security but shall not 
operate as a transfer of the land 
thereby charged.—Re Carson, [1922] 
1 ‘ . R. 204; 2 C. B. R. 187; 
63 D. L. R. 352; 15 Sask. L. R. 94.— 
CAN. 


7173 ii. ——~-.]—_Re MARITIME RapDIo 
CorPNn., LTp. (N. B.), [1927} 2 D. L. R. 
450; 8 C. B. R. 153.—CAN. 


PART XX. SECT. 12, SUB-SECT. 2. 


mi. Property conveyed to creditor by 
registered conveyance—Unregistered re- 
conveyance to debtor without notice. ]— 
Held: property must pass to the 
trustee in bkpcy.—Re McCuaia & 
BRAY, [1924] 3 D. L. R. 44; 2W.W.R. 
373: 4C. B. R. 660.—CAN. 


PART XX. SECT. 12, SUB-SECT. 3. 


7186 vi. -J—~In order to make 
a poses a fraudulent preference 
within Bkpcy. Act, 1908, s. 79, it is 
not necessary that the payment should 
be made in actual contemplation of 
bkpcy.—Re LINNEY (H.) & Co., 
Lrp., [1925] N. Z. L. R. 907.—N.Z. 


I (p. 863) i. Creditor having 
made inquiries. }—Where in fulfilment 
of an agreement, a lien note was given 
by debtor by way of collatcral security 
for advances to be made by the 
creditor, who had made the fullest 
inquiries into the financial position of 
debtor & had failed to discover his 
insolvency :—-Held: the giving of the 
lien note could not be construed as a 
fraudulent preference.—Re HuGHES 
Music SALES Co., Co-OPERATIVE 
Music SuppLty Co. v. GoLtp MEDAL 
FURNITURE UFACTTRING Co., 
[1924] 2D. L. R. 706; 4C. B. R. 665. 
—~CAN. 








PART XX. SECT. 12, SUB-SECT. 4.—A. 

t (p. 865) i. ~——~— Creditor with know- 
ledge of insolvency.|—Actual intent to 
defraud creditors necessary, although 
creditor aware of debtor’s insolvency.-—— 
HICKERSON v. PARRINGTON (1892), 18 
A. R. 635.—CAN, 


who reccives payments from debtor 
has knowledge of debtor’s insolvency. 
But if the creditor has no such know- 
ledge & the transaction is one arising 
out of the ordinary course of business, 
the fact that debtor was insolvent 
when he made the payments will not 
render such payments a fraudulent 
preference.—Re Sprau, Ex p. TUCAS, 
[1924] 1 D. L. R. 191.—CAN. 

c (p. 865) i. -}—To constitute a 
preference under Bkpcy. Act, s. 31, 
there must be a common or concurrent 
view, t.e. intent on the part of debtor 
& the creditor to create a prefcrence.-— 
Re BE, [1922] 1 W. W. R. 1015; 2 
Cc. B. R. 271; 67 D. L. R. 66; 32 
Man. L. R. 9.—CAN. 

G (P. 865) ii. ———.]}—Re GOLDSTEIN, 
{1923} 1 D. L. R. 864; 53 0. L. R. 60. 
—CAN 








c (p. 865) iii. -}—The intention 
of debtor to yield to the dictates of his 
conscience & to fear the consequence 
of his crime, negatives the intention 
to prefer. At any rate, the intention 
of debtor is not enough, the creditor, 
too, must intend to obtain a pre- 
ference.—Re CARSON, [1924] 4 D. L. Rk. 
492; 550. L. R. 649; 4C. B. R. 688. 
—CAN. 





o (p. 865) iv. -}—To constitute 
a fraudulent preference there must be 
an intention on the part of debtor to 

refer the creditor in question & an 
fatontion on the part of that creditor 
to be preferred. Therefore where A. 
was a creditor of B., bkpt., & C. 

uid A. what B. owed him, & C. was 
tucrefore substituted in the place of 
A., as creditor of B.:-—Held: as 
the money paid by C. never became 
assets in the hands of B., the trans- 
action could not be set aside.—Re 
NIAGARA Hats, LTp., TRUSTEE v. 
BANK or MontTrREAL. [1924] 4D. L. R 
953.—-CAN. 

o (p. 865) v. -J—If a partner 
makes a payment to a creditor with 
intent to prefer him, & there is a like 
intent on the part of the creditor to 
be preferred, this will be a frauduent 
preference & may bo set. aside by the 
trustce.—-He ROSEDALE Propucr Co., 
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o (p. 865) vi. ——-.]—SALTER & 
ARNOLD, LTp. v. DOMINION BANK, 
[1926] 3 D. L. R. 6843 [1926] 8S. C. R. 
621; 7 C. B. R. 639.—-CAN. 

c (p. 865) vii. J—A payment 
made by dobtor to a creditor within 
three months of an assignment in 
bkpcy. is not. deemed fraudulent, unless 
both creditor & debtor have a con- 
current or mutual] view or intent to 
effect. a preference.—Re DEMRY & 
DEMRY, TRUSTEE v. HALLAND, (1924] 
4D. L. R. 1275; [1924] 3 W. W. R. 
708; 34 Man. L. R. 534: 50. B R. 
293: revsy., [1924] 4 D. L. R. 309; 
[192413 W. W. R. 147; 5C. B. R. 87. 
—CAN. 

0 (p. 865) viii. .J—Re STEEVES, 
Nova SooTya Trust Co. v. Bisnor, 
f1925) 2 D. L. R. 233: 5 Cc. B. R. 
554.—CAN. 

co (p. 865) ix. .J—Where the 
trustee in bkpcy. of a partnership 
seeks to set aside a transfer, charge, 
or payment as a preference, the trustee 
must show that such transfer, charge 
or payment. was made by the firm 
to a firm creditor with concurrent 
intont on the part of both the debtor: 
& their creditor that, as a result of 
such transaction, the creditor should 
obtain a preference over other creditors 
of the firm.—He COHEN & MAHLIN, 
CANADIAN CREDIT MEN’S TRUST 
ASSOCN., LTD. v. SPIVAK (Alta.), [1927] 
1 D. Iu. R. ay i es [1927] ] W. W. R. 
162; 22 Alta. L. HK. 487; 8 C. B. Rh. 


ee e 











c (p. 865) x. ——~-.J—Re Boak 
(Gro. EE.) & Son (N. S.). [1926] 1 
D. L. R.1179; 7C. B. R.477.- CAN. 


e (p. 865) xi. -——.]-—Re DEMERY 
(Ont.), [1926] 2b kh 120; d 
Cx B. R. 271.— CAN. 

© (p. 865) xii. —-—.]-—Ae KINNI- 


BURGH (Ont.), [1927] 3 D. L. R. 748; 
8 C. B. R. 303.—CAN. 

c (p. 865) xiii. ———.]--ROBINSON vt. 
McCAULEY oe) (1913), 24 W. L. R. 


617; 4 W. \ % 930; 13 DL. RR. 
437.—CAN. 
4224 Vio ee ~Pre- 


Cases 7225—'7318. 


7225. Add. Citation :—12 L. T. 22. 
Add. Annotation :—-Consd. Re Stanton, [1929] 


I Ch. 180, 
7225a. 
No. 4665a, ante. 








7228. Add. Annotations :—Refd. Re Prior, Ex p. 
Trustee, [1922] B. & C. R. 1; Re Cohen, 
Ex p. Trustee, [1924] 2 Ch. 515. 


7236. Add. Annotation :—Consd. Re Davies, Ez p. 


Miles, [1921] 3 K. B. 628. 


7287. Add. Annotation :—Refd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 
7237a. 





ference must be given voluntarily by 
debtor, & where a creditor demands a 
transfer or a mtge., such a demand 
imports pressure & will be sufficient 
to rebut the suggestion of preferring 
that creditor.—Copr v. TILLIAMS 
1922), 65 D. L. R. 377.—CAN. 


7224 ix. -——~ .]}—Security 
given by an insolvent debtor to a 
ereditor with intent to give him a 
preferenco over other creditors is void : 
but the existence of the intent may be 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor. & may also be 
negatived by proof of the existence of 
some other motive which may not have 
had its origin in the creditor, ¢.g. when 
property is conveyed as the result of 
foar of a criminal prosecution or where 
the transaction has its origin in the 
recognition of a moral obhyation to 
restore property improperly converted. 
When the idea of giving the security 
originates with the debtor, pressure 
plays no part in the transaction.— 
GOLDMAN tv. HARRISON, [1928] 3 
D.L. Ro 733 62 0. L. R. 291. —CAN. 

Pp (p. 866) i, —— Bankrupicy Act, 
1908. s 79 (3).J—‘* Good faith "? in the 
above sub-sect. means absence of 
cnowledge that a preference was in- 
ended —-Re LINNEY (H.) & Co., LTp , 
[1925] N. Z%. L. R. 907.—N.Z. 

7228 x. -J-—-A dobtor who was 
unable to pay a_ certain § creditor 
obtained from her a further loan 
secured by a mtge. Shortly after 
debtor made an authorised assignment. 
Che original debt was not included in 
the mtge., & at the time the creditor 
was not uware of any available act of 
bkpcy. on the part of debtor :——J/eld : 
there was no intention to prefer, & 
the creditor might reasonably conclude 
that the loan would enable debtor to 
carry on his business, & the mtge. was 
declared valid.—-Re GOLDSTEIN, [1923] 
1D... R 864; 53 0. L. R. 60.—CAN. 


7228 xi. —--— ]—There is no fraudu- 
lent preference unless bkpt.’s real, 
dominant, & substantial motive was a 
dosire to prefer the particular creditor 
over his other creditors. lf his real 
reason was something else, some benofit, 
to be obtained for himself, the trans- 
action cannot be attacked as a fraudu- 
lent preference.—QOFrFICIAL ASSIGNEE 
». WAIRARAPA FARMERS’ CO-OPERATIVE 
og ee LTp., [1925] N Z L. R. 1.— 


72365 ii. -J—Where ' an 
assigument of a book debt had heen 
made within three months preceding 
the authorised assignment :—Held : 
the burden of establishing that 1t was 
not a preference was cast upon the 
assignee-creditor, & evidence of pres 
sure would be of no avail to support the 
transaction.—/’e WrBB (1921), 64 
DD, ~. R. 6383; 51 Of. Te Rb: 2 
C. B. R. 16.—-CAN. 

















|— Re ConEN, Lx p. TRUSTEE, 


Payment in fact giving preference.| 
Re DraceE (J.) & Sons, PALMER & ROBERTS 
v. KNIGHT, No. 7166a, ante. 

7238. Add. Arnotations :—Refd. Re Hoyle, Lx p. 
Trustee, [1924] B. & C. R. 22; Re Drage. 
Palmer & Roberts v. Knight (1926), 134 L. T. 


765. 
2 Ch. 515. 


ENGLISH AND EmPIReE Dicest SUPPLEMENT. 


Mentd. fe Cohen, Haz p. Trustee, [1924] 


7239. Add. Annotation :—Refd. Re Cohen, Ea p. 


Trustee, [1924] 2 Ch. 515. 


7249. Add. Citation :—12 L. T. 22. 


1 Ch. 180. 


7267a. 








Add. Annotation :—Refd. Re Stanton, [1929] 


7267. Add. Annotation :—-Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


|—Re Hoxie, Ex p. TRUSTEE, No. 
7172a, ante. 


7268. Add. Annotation :—Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


7270. Add. Annotation :—Refd. Re Cohen, Ex p. 


7235 iii, ——- ——.}—Re PROGRES- 
SIVE FARMERS Co., Hr p. BROWN 
Brotnrrs & BURNSTAD, LTD., [1923] 
ie W. R. 833; 3 C. B. R. 702 — 


debtor agreed with a creditor that he 
should have some special advantage if 
debtor became bkpt., & the result was 
to avoid a distribution under Bkpcy. 
Act of bkpt.’s property :— Held: the 
agreement was vo1d.—Re WETMORE, iz 
ie a PETERS, [1924] 4 D. L. R. 
I0— e 


d (p. 868) i. 
Although a previous agreement to 
give security may serve to rebut the 
intention to prefer in giving sccurity 
by one in insolvent circumstances, if 
the transaction is attacked after sixty 
days, yet under Assignments Act, 
ss. 39 & 41, if the giving of security is 
attacked within sixty days the trans- 
action is utterly void & nothing will 
rebut such a result—Hopen »v. 
MclLEeEAN & UNION BANK OF CANADA, 
[1919] 2W. W. R. 855; 12 Sask. L. R. 
298.—CAN. 


d (p. 868) ii. -}—Pitf. 
co., a creditor of a trading firm, 
obtained from their debtors a chattel 
mtge. & an assignment of book-debts. 
Tho firm afterwards made an assign- 
ment to deft. for the benefit of 
creditors. Pltf. co. sought to estab- 
lish its priority over the assignment 
to deft.:—Held: as deft.’s assign- 
ment was not made within sixty days 
after the transaction with pltf. co., 
& the transaction was not attacked 
within sixty days, there was no 
statutory presumption of invalidity 
under Assignments & Preferences Act, 
R. S. O. 1914 (c. 134), 5s. 5.—CRAIG 
(W. G.) & Co., Lrp. v. GILLESPIE 
Saale aa L. R. 529; 54). L. R. 














nee 











d (p. 868) iii. ——.J—-A 
conveyance attacked as a preference 
within sixty days of its execution is 
void, regardless of the intent in giving 
it & of the pressure exerted to obtain 
it, if at the time of its execution debtor 
was in insolvent circumstances or 
unable to pay his debts in full & the 
conveyance had the effect of giving a 
preference, as defined by Assignments 
Act, R. S. M., 1913 (c. 12), 8. 42, over 
the execution creditor attacking 1t.— 
TROTTER 1. PKEDLAR, [1921] 1 W. W. R. 
233: 56D. L. R. 717.—CAN. 


p (p. 869) i. Transaction within 
three months of insolvency.|—- BRISCOE 
v. STANDARD BANK (1923). 53 0. L. R 
623; 3C. B. R. 863.—CAN. 


p (p. 869) ii. ——- J-—If a 
creditor knows debtor is insolvent 
before he enters into a transaction 
with him & the effect is to give to that 
creditor a preference, it makes no 
difference what was the motive, vicw, 














Trustee, [1924] 2 Ch. 515. 


7818. Add. Annotations :—-Consd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 


Refd. Re Hoyle, 


or interest of debtor if bkpcy. inter- 
venes within three months, as the credi- 
tor could not possibly rebul the pre- 
sumption of undue preference, & the 
transaction will be deemed fraudulent 
& set aside.—Re LAVINE, [1924) 3 
D. L. R. 318: 4C. B. R. 664..—CAN. 


p (p 869) iti. ——.J—TTeld: a 
creditor to whom bkpt. had made 
certain payments within three months 
prior to the assignment had not met 
the presumption that such payments 
were preforontial, & such payments 
were fraudulent & void.—lte BLAOK & 
WHITE HaT Sror, LTp., NEWTON v. 
FINESILVER, [1925] 4 D. L. R. 2453 
[1925] 2 W. W. R 782.—CAN. 





PART XX SECT. 12, SUB-SECT. 4.—B. 


sk. Pressure-— Must be actual.]—- 
‘““ Pressure,” in Bkpcy. Act, s. 31 (2), 
means actual pressure in its original 
sense, the pressure which is brought to 
bear by a croditor upon his debtor, & 
not some sccret motive under the 
impulse of which debtor acts, but 
which 18 not actual pressure.-—-He 
[1922) 1 W. W. R. 10153; 2 

. B. R. 271; 67 D. LL. R. 663; 32 
Man. L. R. 4.—CAN. 


sl. ------ -]1—The absence of 
fraudulent intention in the circum- 
stances in which the fund is taken does 
not constitute ‘ pressure”? within 
Bkpey. Act, s. 31 (2).—He CARSON, 
{1924} 4 D. L. R. 492; 55 OWL. ht. 
649 5 4 C. B. R. 683.—CAN. 


71258 vi. ——— —-—.]—GRANT v. VAN 
NORMAN (1882), 7 A. Lt. 526.—CAN., 


7258 vii. —~——. ]—MANSOOKHLAI. 
DOLATCHAND & Co. vw. NAGARDASS 
poor (1928), 1. L. R. 6 Ran. 536. 








7271 viii. -] — Evidence dis- 
closing a dominant motive such as fear 
of prosecution or disgrace, impelling 
debtor to give the security, is admissible 
to rebut the primé facic presumption 
raised by Bkpcy. Act, s. 31 (2).—Re 
BELL (1922), 67 D. L. R. 66; 32 
Man. L. KR. 9; [1922] 1 W. W. HR. 1015. 
—CAN. 





PART XX. SECT. 12, SUB-SECT. 4.—C. 


m i, .}— Moneys improperly 
drawn by an exor. from the funds of 
testator’s estate & applied to exor.’s 
own uses were restored by him within 
three months before he was declared 
w bkpt. :—Held: the restoration was 
not a preferential payment within 
Bkpcy. Act, 5s. 3]. The estate was 
not a “ creditor ’’ of the exor. within 
the scct., though in some sense a 
ereditor.—Re CARSON, [1924] 4 D. L. R. 
492 ae O. L. R. 649; 4C. B. R. 683. 





Ez p. Trustee, [1924] B. & C. R. 22; Re 
Drage, Palmer & Roberts v. Knight (1926), 
134 L. T. 765. ‘ 


7823. Add. Citation :---sub nom. MORGAN v. BAKER, 


2 Jur. 1068. 


7827. Add. Annotation :—Mentd. Ellis’ Trustee 


v. Dixon-Johnson, [1924] 2 Ch. 451. 


7334. Add. Annotation :—Consd. Re Davies, Ex p. 


Miles, [1921] 3 K. B. 628. 


7337. Add. Annotation :—Refd. Re Stanton, [1929] 


1 Ch. 180. 


7339a. Agreement to assign interests—In con- 


sideration of advance—No memorandum of 
agreement within Statute of Frauds.]|—By a 
parol agreement between a lender & D., the 
former agreed to Iend & did lend D. £2,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment :—Held: the assignment, 
notwithstanding the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, did not constitute a fraudulent prefer- 
ence or a fraudulent conveyance under 1914 
Act, & was valid as against the trustee in 
bkpey.—Re Davies, Ba p. Mites, [1921] 
3 K. B. 628; sub nom. Re Daviss, Ex p. 
TrustEen, 91 L. J. K. B. 813 [1921] B. & 
C. R. 92. 


7340. Add. Annotation :--Apld. Re Davies, Ex p. 


Miles, [1921] 3 K. B. 628. 


7341. Add. Annotation :—Mentd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 
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7351. Add. Annotation :—Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7355. Add. Annotation :-—Mentd. Re Mellor, 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 

7359. Add. Annotation :—Consd. Re Stanley (1924), 
69 Sol. Jo. 36. 

7360. Add. Annotation :—Consd. Re Stanley (1924), 
69 Sol. Jo. 36. 

7361a. .|—Where a payment has been 
made to a principal creditor with the intent 
to prefer a guarantor of the debt, 1914 Act, 
s. 44, enables the trustee in bkpcy. to recover 
payment from the person actually preferred. 

Circumstances (see p. 311, post) in which :— 

Held: no case of fraudulent preference had 
been established.—Re STANLEY (G.) & Co., 
[1925] Ch. 148; 94 L. J. Ch. 1875; 183 L. T. 
37; 69 Sol. Jo. 36; [1925] B. & C. R. 1. 

7362. Add. Annotation :—Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7891. Add. Annotation :—Mentd. Re Cohen, Fx p. 
Trustee, [1924] 2 Ch. 515. 

7393. Add. Annotation :—Mentd. I?e Cohen, Ex p. 
Trustee, [1924] 2 Ch. 415. 

7393a. Payment of proceeds of sale of shares— 
Payment before transfer.|—Certain stock- 
brokers within a fortnight of a receiving 
order being made against them sold shares for 
a client & paid the proceeds to him before the 
transfer was executed. The sale was effected 
by what is called ‘“‘ a put through ”’ by which 
a jobber Jends his name as purchaser, but 
no money is paid :—Held: the payment was 
made without pressure & was a fraudulent, 
preference.—Re FELLOWES, O'BRIEN. GOR- 
DON & TOOTAL (CARRYING ON BUSINESS AS 
Exiuis & Co.) (1924), 68 Sol. Jo. 478. 

7395. Add. Annotation :—-Mentd. fe Stanton, 
Hogg v. Maule, [1928} 1 K. B. 464. 
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Yr (p. 889) i. Security to corer advance 
c& past debt.)— A security given for such 
w purpose :—Held: to be given for 
valuable consideration & bond fide, & 
under pressure, & an action on behalf 
of other creditors attacking the 
security was dismissed with costs.— 
BANQUE D’HOCHELAGA Vv. JEANNOTTY, 
[1923] 1 W. W. 1. 28; 16 Sask. L. KR. 
5423.—CAN. 

7347 v. .1 —An incorporated co., 
being in fact insolvent, made in favour 
of its president, a creditor, ax guarantor, 
a mtge. on its plant to secure him for 
moneys paid to the co., & by the co. to 
its bankers, in reduction of the co.’s 
Habihty within two months of the ca. 
being adjudged bkpt.:-—Ucld: the 
transaction was free from any taint of 
fraud ; the co. entered into it for the 
sole object. & in the bond fide expecta- 
tion & belicf that it would thereby be 
enabled to carry on its business success- 
fully, & not with the view of pre- 
ferring cither the president or the bank 
to the co.’s other creditors.—BURNB v. 
RovalL BANK OF CANADA, BURNS t. 
GRAHAM (1922), 69 D. L. R. 608: 51 
O.L. R. 564; 20. B. R. 241.—CAN., 

1347 vi. .|--A debtor gave a 
creditor a mtge. & the effect of that 
was to giv3 the mtgee a preference :— 
Held: when the mtge. was created, as 
debtor had not been sued by his 
creditors & his sole reason for giving 
the mtge. was that he might continue 
his business & pay off his other 
creditors, this was not a fraudulent 
preforence.--Re BARTER, [1923] 1 
D. L. R. 919 » 3 C. B. it. 631.—CAN. 

7847 vii. -}—A preference to be 
fraudulcnt must be given with the 
intention of creating rights additional 











to those possessed by other creditors, 
& where a preference is given not to 
give one creditor an unfair advantage 
over other creditors, but to onable 
debtor to extingwsh a past debt & to 
carry on his business & the preferred 
creditor has no knowledge of any 
available uct of bkpcy. on the part 
of debtor, such a preference is not 
fraudulent.) within Bkpcy. Act.—Re 
BUCTIANNAN, [1923] 1D. L. R. 391; 3 
C. 33. R. 427.—CAN. 

7347 viii. -}—CANADIAN BANK 
OF COMMERCE v. TREACY, [1924] 2 
W.W. RR. 193; 2D. L. R. 759.—CAN. 





PART XX. SECT. 12, SUB-SECT. 4.—F. 

7359 ii. —-~—-.}—~—The trustee in 
bkpcy. of H. under an authorised 
assigument sought to recover pay- 
ments made by H., when in a hopeless 
state of insolvency, for the purpose 
as his creditors, defts., knew, of pre- 
ferring them so that. his guarantors 
might be as far as possible relieved. 
The payments were made within a 
few days of H.’s voluntary assignment, 
& some were made after the assign- 
ment :—Held: defts. had not at the 
times of payment notice of any “‘ avail- 
able act of bkpcy.’’ committed by H.;: 
the transactions were all before Bkpcy. 
Act, 1921 (c. 17), 8. 3, but the pay, 
ments were not made “ in good faith.*’ 
—BRISCOE v. MOLSONS BANK (1922), 
ea L. R. 675; 610. L. R. 644.— 


PART XX. SECT. 12, SUB-SECT. 4.—G. 





7381 iv. ——.]}—Re ASSAF & 
Dazsous (Ont.), (1927) 1 D. L. R. 24; 
7 Cc. B. R. 689.-—-CAN. 

7388 ii. -—— Conveyance of property 
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Jor past consmderation—Creduor uth 
knowledge of emstence of other credilars. } 
—Fe Davin, [1925] 4 D. L. R. 1046 ; 
affa., {1925} 1D. L. R164; 5C B.R. 
323,.—CAN. 

sm. Sale by ercditor—Collusive sale 
—Payment of nroceeds of sale to 
creditor.)—Held: the transaction must 
be set. aside for it was not really only a 
“payment of money to a creditor,”’ 
saved out of the general provisions of 
Assigninents & Preferences Act; 
RK. S. O. 1914 (ce. 134), by sect. 6. The 
transaction was substantially an ap- 
propmiation of goods in part payment 
of a preferred creditor’s clam, & the 
proceeds of the sale could be reached 
by the assignee under sect. 13.— 
Macrir v. CATER (1921), 64 1D. L. R. 
511; 500. L. RK. 452.—CAN. 

an. Cheque obtained from debtor-— 
Three days before bankruptcy—Accepted 
by bank on day of bankruptcy.j}—Held : 
a cheque does not operate a8 an agsign- 
ment of the funds of drawer in the 
hands of the person on whom it 1s 
drawn; & unless payment was made 
by the drawee before the assignment 
it was not a payment protected by 
Assignments & Preferences Act, 4. 6 (1); 
but if paid before the assignment It 
was a payment in cash at the date 
when the cheque was paid by the 
bank.— RowLaTtT v. GARMENT? (J. & G.) 
MANUFACTURING Co. (1921), | 64 
D. L. R. 88; 49 O. L. R. 166.—CAN. 

7895 fii. Mortgayee party to 
raud.j—Decbtor granted a mtge. to 
certain of his creditors. No money 
changed hands & at the time it was 
known to debtor & to the creditors, the 
mtgees., thut debtor was insolvent. 
The mtge. was part of a echeme to 
give an undue preference :—Held : 





Cases 7396-- -7414a. 


Trustee, [1924] 2 Ch. 515. 


7404. Add. Annotation :—Consd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 


7405. Add. Annotation :—Mentd. Re Cohen, Ez p. 


Trustee, [1924] 2 Ch. 615. 


7409. Add. Annotations :—Mentd. Burchell v. 
Thompson, [1920] 2 K. B. 80; Commercial 
Credit Co. of Canada v. Fulton, [1923] A. C. 


798. 


7412. Add. Annotation :—Mentd. Sorrell v. Smith, 


[1925] A. C. 700. 


7414a. ——- Payment to agent of creditor—Agent 
paying over sum to principal in course of 
business.|—_A payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
‘person in trust for any creditor,’’ within 
The effect of that sect. is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 


1914 Act, s. 44. 


void under Assignments for Benefit 
of Creditors Act, 1898 (P. HK. 1) (ec. 4). 
& might be set aside as against the 
trustee in bkpcy.—CaAMPBELL v. GAL- 
LANT, CROOKETT & RKoyvaL BANK OF 
CANADA, Re MILLIGAN HSTATE (1922), 
70 D. L. hk. 320.—CAN. 


a (p. 901)4. Assignment for creditors. ] 
—Creditors who take under a com- 
position affecting substantially the 
whole of debtor’s property are entitled 
to the protection of Bkpcy. Act, s. 82, 
as against the ofticial assignee, upon 
debtor shortly afterwards being ad- 
judicated bkpt.. provided the payment 
was before adjudication & that the 
creditors had not at the time of such 
payment notice of any available act of 
paper: committed beforo that time & 
acted in good faith.—Re COCHRANE, 
[1925] N. Z. L. R, 15.—N.Z. 


so. Dissolution of  wpartnership— 
Act injurious to raepbedoshed tg creditors— 
Preference given to separate creditors. }— 
Re Assar & Dasous (Ont.), [1927] 
1 D. L. R. 24; 7 C. L. R. 689.— CAN, 


PART XX. SECT. 12, SUB-SECT. 5, 


71407 i. How time calculated—Assign- 
ment executed but not filed—Subsequent 
re-execution & filing.}—An authorised 
assignment dated, executed, & delivered 
on Aug. 11, was re-oxccuted on Sept. 11, 
& then filed :—Held: the assignment 
was not revocable at the will of 
assignor; as soon as the trustee 
accepted the assignment it took effect 
as of the day of its omginal execution. 
—Re LONGMORE (1922), 52 O. L. R. 
570 3cC. B. R. 200.—CAN. 


fi. —— Law of Ontario.}-—A chattel 
mtge. impeached as a fraudulent pre- 
ference under r. 120 by tho trustee 
was made more than threo months 
before the assignment to the trustee :— 
Held: although the chattel mtge. did 
not come within Bkpcy. Act, as. 31, 
the trustee could attack it as fraudulent 
under the laws of Ontario quite apart 
from the Act.—He DAVISON, [1923] 4 
D. L. R. 1049; 52 O. L. R. 244.—CAN. 


PART XX. SECT. 12, SUB-SECT. 6. 


m (p. 903). Tor “ In what 
court proceedings may be taken ”’ read 
7 ri what court proceedings may be 
aken.’’ 


m (p. 903) i. -}—The fact that 
a fraudulent transfer was made in a 
province other than that in which the 
authorised assignment was made, docs 
not deprive the ct. of the latter province 
with original jurisdiction with respect 
to the authorised assignment of juris- 
diction to set aside the fraudulent 








4 


ENGLISH AND Empire Digest SUPPLEMENT. 


7396. Add. Annotation :—-Refd. Re Cohen, Ez p. received on behalf of his principal, greater 


than his liability in a case where money has 


been paid to him for the use of his principal 


in circumstances which entitle the person 


the sect. 


paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 


M. being indebted to G. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
paid to C. & B., agents of G. & the co. &, 
to the knowledge of debtor, authorised to 


receive the payment, the sum of £1,500 in 


transfer.—Re ConEN & £MAILIN, 
CANADIAN CREDIT MEN’s’ ‘TRUST 
ASSOON., LTD. v. SPIVAK (Alta.), [1926] 
3D. L. R. $42; [1926] 3 W. W. R. 
34; revsd. [1927] 1 D. L. R.5773 (1927) 
1] W. W. R. 162; 22 Alta. L. R. 4873 8 
C. B. RR. 23.—CAN. 


7412 ii. Prior assignment of 
same property to same parties.}—The 
fact of a prior assignment docs not 
affect the right to set aside a later 
assignment of the same property to tho 
same parties, & the setting aside of the 
later assignment does not affect rights 
under the prior assignment.—HopGr 
tv. MCLEAN & UNION BANK OF CANADA, 
{1919} 3 W. W. R. 1108; 50 D. L. R. 


7412 iii. Denial by transferee 
that property belongs to bankrupt. |—The 
words ** property belonging to debtor ”’ 
in Bkpcy. Act, s. 56 (8), have practi- 
cally the same meaning as ** property 
of debtor ’’ used in sect. 25, & include 
property of debtor which has been 
dealt with by himself by transfer to 
a creditor, & the fact that an alleged 
fraudulent transferee from bkpt. docs 
not admit that the property in question 
belongs to bkpt. does not prevent an 
a} aateaen being brought under the 
above sect. & Bkpcy. Rule 120, for 
the delivory of the property to the 
trustee.—Re HouLDING, [1921] 2 
W. W. BR. 521; 14 Sask. L. R. 277; 59 
D. L. R. 238.-——CAN. 


7412 iv. Discharge of bankrunt’s 
liability by transaction.|—A trustee in 
bkpcy. has no right to set aside a 
transfer made by bkpt. to a creditor 
whereby bkpt.’s liability to the creditor 
is discharged, oven though the transfer 
amounts to a fraudulent preference.— 
Re RkGaL PHONOGRAPH Co., Er p. 
TRUBTER, [1924] 1 D. L. R. 9475; 4 
C. B. R. 418.—CAN 

7412 v. As against the Crown.] 
—The provisions of Bkpcy. Act, 1908, 
relating to fraudulent preference do 
not bind the Crown. — OFFICIAL 
ASSIGNEE v. R., [1922] N. Z. L. R. 265. 














1413 viii. —— Person claiming pe 
perty in question as owner c& nol as 
creditor not proper party.J—Re STERN- 
BERG, Ex p. TRreFus & Stripvr, LTp., 
[192512 D. L. R. 203; 5C. B. R. 237; 








varying, {1924] 2 D. L. R. 492; 4 
C. B. R. 528.—CAN. 
1414 iv. -J—~In Assign- 


ments Act, RK. S. S. 1909 (c. 142), s. 39, 
‘“‘ sixty days thereafter ’’ means sixty 
days after the date of the conveyance 
& not after the date of some prior 
agreoment upon which such convey- 
ance may have been made, & “ such 
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settlement of the amounts respectively owing 
to G. & the co. 
course of their employment received that 
sum for the use of their principals & paid 
over part thereof to G. & the balance to the 
co., such payment being made in good faith, 
in the belief that the payment was a good & 
valid payment, in ignorance of the impending 
bkpcy. of debtor & long before any claim by 
the trustees in the bkpcy. On Feb. 11, 1921, 


The agents in the ordinary 


transaction ’? means the conveyance 
& not such prior agreement.—HOopDGr 
v. MCLEAN & UNION BANK OF CANADA, 
[1919] 3 W. W. R. 1108: 60 D. L. R. 
123; 13 Sask. L. R. 85.—CAN. 


w (p. 904) i. After settlement by 
trustee of preferred creditor’s clarm.)— 
Re TAYLOR (Ont.), [1926] 2 D. L. R. 
877; 7C. B. RR. 550.—CAN, 

sp. Note given by rchaser 
of debtor’s stock-in-trade indorsed to 
creditor—Note in hands of bond fide 
holder for value.])—Held : the creditor 
could not be compelled to. share 
ratably with the other creditors.— 
ROBERTSON v. HOLLAND (1888), 16 
O. Rt. 532.—CAN. 

sq. Position of _ trustee — Cannot 
approbate c& reprobate — Promissory 
notes transferred to & discounted by 
creditor.j—Re LONGMORE (1922), 52 
O. L. li 570 ; 3 Ce B. ht. 200.—CAN. 

st. Estoppel by conduct.)—S. 
made a bill of sale of certain chattels 
to deft. in order to protect the chattels 
against his creditors. Shortly after- 
wards S. mado an assignment under 
Bkpey. Act to pltf., who later sold 
at public auction the assets of S. not 
included in the bill of sale. On the 
same occasion the auctioncer sold, on 
instructions of S., the chattels included 
in the bil] of sale & paid the proceeds 
to S. who left Canada without paying 
them to deft. :—wZleld: pltf., having 
refrained from attacking the bill of 
sale earlier & having allowed the sale 
to proceed & the moneys to be paid 
to S., it was too late to hold deft. 
liable.—Re STEVENS, IMPERIAL CANA- 
DIAN TRUST Co., LTD. v. NORTH 
AMERICAN LUMBER & SUPPLY Co., 
LTp., [1924] 2 W. W. R. 245 ; 40. B.R. 
632; [1924] 2 D. L. R. 104.—CAN. 


sw. Avoidance of transfer fraudu- 
lent under general laws.}-—The right of 
a trustee in bkpcy. to take procecdings 
to avoid a transfer made by bkpt. 
which is in fraud of his creditors under 
general laws is impliedly authorised by 
Bkpcy. Act & the rules thereunder.— 
Re CoHEN & MAHLIN, OANADIAN 
CREDIT MEN’s TRUST ASSOON., LTD. 
v. Sprvak (Alta.), [1926] 3 D. L. R. 
942; (1926) 3 W. W . 343 reved. 














[1927] 1 D. L. R. 5773 1927) 1 
W. W. BR. 162: 22 Alta. L. R. 4873 8 
Cc. B,. R. 23.—CAN. 

1 (p. 906) i, —— —— Bank- 


ruptcy Act, 8. 35— Bankruptcy Rules, 
7. 120.J—Re ConEN & MANLIN, CANA- 
DIAN CREDIT MEN’S TruUSsT ASSOCN., 
Lp. v. SPIVAK (Alta.), [1926] 3D. L. R. 
942; [1926] 3 W. W. R. 341: revad. 
{1927} 1 D. L. R. 577; [1927] 1 
W. W. R. 162; 22 Alta. L. R. 487; 8 
C. B. R. 23.—CAN. 


debtor committed an act of bkpcy. by assign- 
ing his property in favour of his creditors, 
& on Mar. 12, 1921, a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on C. & B. as agents, 
neither of their principals having been made 
resps., to repay the £1,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference :—Held: (1) C. & 
B. received the money merely as agents of & 
for the use of the creditors in the ordinary 
course of their employment, & not as ‘‘ persons 
in trust for any creditor ’’ within 1914 Act, 
8.443 (2) the circumstances under which the 
money was received & paid over precluded 
appcts. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semble: (8) the 
personal liability of a person to whom pay- 
ment has been made ‘in trust for any 
creditor ’’ under 1914 Act, s. 44, must 
depend upon the facts of each case; in 
particular, whether the trustee had acted in 
good faith & whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference.—Re 
MORANT, Ea p. TRUSTEES, [1924] 1 Ch. 79; 
93 I. J. Ch. 104; 180 L. T. 898; [1923] 

B. & C. R. 145. 

7418. Add. Annotation :—Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 


7420. Add. Citation :—10 B. & S. 371. 


7428. Add. Annotations :—Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. R. 52. 
Mentd. Edwards v. Motor Union Insce. (1922), 
128 L. T. 276. 

7430. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7438. Add. Annotations :—Refd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

7438a. .|—A father, having a power of 
appointment over a fund in favour of his 
children, agreed with his son to pay his debts, 
& then to appoint to him a portion of the 
fund equal to the amount of his debts, which 
he was then to hand over to the father. The 
father paid the debts, & made the appoint- 
ment, when the son became bkpt. :—Held: 
the trustee had no right to the fund appointed. 
—IRe ANGERSTEIN, Ex p. ANGERSTEIN (1874), 
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9 Ch. App. 479; 438 L. J. Bey. 131; 30 
L. T. 446; 22 W. R. 581, L. JJ. 

Annotations :-—Mentd. Re Pettit’s Estate (1876), 1 Ch. D. 
478; Marbella Iron Ore Co. v. Allen (1878), 47 L. J. Q. B. 
601; Pitts v. La Fontaine (1880), 6 App. Cas. 482; Fraser 
v. Province of Brescia Steam Tram. Co. (1887), 56 L. T. 
771; Re Branson, £z p. Trustce, [1914] 2 K. B. 701. 


7439. Add. Annotation :—Mentd. Re Mellor, 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 

7440. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7442. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7463. Add. Annotation :-—Mentd. 
Gething, [1922] 1 K. B. 236. 

7483a. 1914 Act, s. 45.])—Re WETHERED, 
Ex p. SALAMAN, No. 6858a, ante. 

7490. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7512. Add. Annotation :—Mentd. Re Gunsbourg, 
f1920] 2 K. B. 426. 


7519. Add. Annotation :—Mentd. The 
Vatis, [1922] P. 92. 

71520. Add. Annotation :—Consd. Herbert’s Trus- 
tee v. Higgins, [1926] Ch. 794. 

7543. Add. Annotation :-—Consd. Herbert’s Trus- 
tee v. Higgins, [1926] Ch. 794. 


7546a. That bankruptcy notice served on 
debtor—& of petitioning creditor’s intention 
to take bankruptcy proceedings.|—Deft. to an 
action, in which the trustee in bkpcy. 
claimed that certain farm stock in a bill of 
sale given to deft. by bkpt. was in the reputed 
ownership of bkpt. & formed part of his 
estate, had been informed of the service on 
bkpt. of a bkpcy. notice, & later had been 
informed by the petitioning creditor that 
he was going to take bkpcy. proceedings 
against his debtor :—Held: a mere state- 
ment of intention to take bkpcy. proceedings 
amounted at most to a threat to file a 
petition, &, falling short of a notice of the 
actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpcy.— HERGERT’S TRUSTEE v. HIGGINS, 
[1926] Ch. 794; 95 L. J. Ch. 303; 135 L. T. 
321; 42 T. L. R. 525; 70Sol. Jo. 708; [1926] 
B. & C. R. 26. 


1574. Add. Annotation :—Refd. Herbert’s Trustee 
v. Lliggins, [1926] Ch. 794. | 


7577. Add. Annotations :—Refd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. Mentd. Re Fairley, 
[1922] 2 Ch. 791. 

7578. Add. Annotation: — Mentd. Re Fairley, 
[1922] 2 Ch. 791. 


French — v. 





Joannis 





PART XX. SECT. 13, SUB-SECT. 1. 


7430 v. -I—MERCHANTS BANK 
OF CANADA v. KEN McCiary & Co., 
11921) 1 W. W. R. 940; 14 Sask. L. R. 
187.—CAN. 





PART XX. SECT. 13, SUB-SECT. 2.— 
A. (a). 


sa. Failure to make nroper inquiries. ]} 
—~-~By Bkpcy. Act a creditor who takes 
& mtge. & fails to make the proper in- 
quiries will be held to have aoruiddrs 
of the insolvency of the mtgor. at the 
time of giving the mtge., & the mtge. 
wili be set aside as a fraudulent prefer- 
once.— Re ''HOMPSON, Hz p. TRUSTEES, 
{1923] 4 D. L. R. 1028.—CAN. 

sb. ——.]—Where the circumstances 
under which a debt is paid are auch 
that a strong suspicion would 
the mind of an ordinary business man 
as to the bona fides of the payment, the 


payce ought to inquire closely into all 
the circumstances. Otherwise, if the 
ayer becomes bkpt., the payment will 
e construed as a fraudulent preference. 
—Re STERNBERG (1924), 27 O. W. N. 
212; waryeng (1924) 2 DL. R. 49%; 
4 Cc. B. R. 5 8 —CAN. 


PART XX. SECT. 18, SUB-SECT. 2.— 
A. (b). 


80. General rule.j}—When a person 
knows of an act of bkpcy. or wilfully 
refrains from making such inquiries 
as would give him such knowledge, 
or where the facts are such that an act 
of bkpcy. had been committed, such a 

erson will be deemed to have notice.— 

e Hrraen. Ez p. GOLDSTEIN, [1923] 3 
D.L. R.101; 4C. B. R. 84.—CAN. 

7637 iv. That debtor financially 
embarrassed.) —Held: not of _ itself 
knowledge of insolvency.—Re WErBR 
(1921), 64 D. L. R. 683; 510. L. RR. 
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5; 2C. B. R. 16.— CAN, 

7537 v. That debtor hard pressed 
for money.\-—-Held: not sufficient to 
infer that a creditor had constructive 
notico of an act of bkpcy.—Re 
ROBBINA, fiz p. Root, (1924) 3 D. L. kh. 
90: 4C. LB. R. 670.—CAN. 





PART XX. SECT. 13, SUB-SECT. 2.—C. 

7581 vi. —— .J—Every pay- 
ment made by bkpt. within a short. 
time of his bkpcy. 1s regarded with 
suspicion by the ct. as likely to be a 
fraudulent preference. The onus is 
on the payee to show that he had no 
knowledge of an avaiable act of bkpcy., 
actual or constructive, that he gave 
some consideration for the payment & 
that he was actuated by no fraudulent 
motive in accepting such payment.— 
Re HowaRn GRAHAM . Hr p. 
GRAHAM, [1923] 2 D. L. R. 1024: 38 
Cc. B. h. 855.— CAN. 





Cases 7601—-7670a. 


7601. Add. Citation :—revsg. S. C. sub nom. Re 
WIx, Hz p. CHATTERBY, 29 W. R. 400. 


7603a. ——— Employee of company—Refusal of 
company to pay—Termination of employ- 
ment alleged.|—Bkpt., after his adjudication, 
entered into an agreement of service in 
writing for one year at a salary of £1,000, the 
agreement being signed in the name of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, ‘‘ managing director.’’ An order 
was subsequently made by a registrar, under 
1914 Act, s. 51 (2), that £300 out of a sum of 
£416 13s. 4d. due under the agreement from 
the co. &/or its managing director to bkpt. 
be forthwith paid by them to the trustee of 
the estate of bkpt. When the registrar made 
that order the only parties before the ct. were 
the trustee & bkpt. Neither the co. nor its 
managing director paid the £300, but alleged 
that nothing was due to bkpt. upon the 
ground that he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
the High Ct. upon the co. & its managing 
dircctor asking for a declaration that he was 
entitled to the £300 from resps. as forming 
part of the property of bkpt., & for an order 
for payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract which 
could be treated by resps. as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made a 
resp. :——Held: in the circumstances there 
must be a declaration & order for payment 
in terms of the notice of motion.—Re LAvVEY, 
Kaz p. TRUSTEE, [1920] 1 K. B. 674; 89 
Ju J. K. B. 24; 122 L. T. 592; [1920] B. & 
C. R. 43; subsequent proceedings, [1920] 
B. & C. R. 186. 

7626. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
7636. Add. Annotation :—Mentd. Brown v. Greg- 

son, [1920] A. C. 860. 

7638. Add. Annotations :—Refd. Re Leeds & 
Batley Breweries & Bradbury’s Lease, Brad- 
bury v. Grimble, [1920] 2 Ch. 548; McIlroy 
v. Clements (1923), 67 Sol. Jo. 402; Rider v. 
Ford, [1943] 1 Ch. 541. 

7639a. Contract for sale of goods.|—Hussry v. 
FippAL.L (1609), 12 Mod. Rep. 324; Lolt, 
kK. B. 95; 3 Salk, 59; 88 KE. R. 1353. 

alee :—Refd. Hitchin v. Campbell (1772), 2 Wm. BI. 


7648a. - Assuming management of farm.]— 
Held :—~a_ sufficient election to take the 
term.—THOMAS v. PEMBERTON (1816), 7 
Taunt. 206; 129 E. R. 83. 

1648b. Milking cows.]| — Held :—assignees, 
having allowed bkpt.’s cows to remain upon 
the demised premises for two days & ordered 








7581 vii. ——— ——.)}—Re GROCERY 
SPECIALTY Co., Ite SHULMAN, [1923] 2 
D, L. R. 316; 3C.B. 1. 46; affd., 24 
O. Ww. N. 90.—CAN. 


PART XX. SECT. 16, SUB-SECT. 1. 

fi. Right of trustee to give notice 
of intention to retarn—-Acceptunce of 
rent by lessors.}—Held: Bkpcy. Act. 
5s. 13 (15), extends sect. 52 (5) to all 
cases where proceedings are taken 
under scct. 18 so as to cnable cither 
trustee or debtor himself to overcome 
the forfeiture & elect to retain the 


part of the term. 





dcmised premises for the whole or any 
If this construction 
of the Act was wrong, the Jessors had 
waived their rights by acceptance of 
rent with full knowledge of the ciroum- 
stances & notice of election to retain.— 
Re McKay (1921), 51 O. L. R. 86; 2 
C.B. R. 59; 64 D. L. TR. 699.— CAN. 


PART XX. SECT. 16, SUB-SECT. 5.—A. 

7672 i. Wathin what time—Exrtension 
of tume—fPower of court to grant.)— 
Re RoGers (DECEASED) (1926), 26 
8. R. N.S. W. 526; 43 N.S. W. W.N. 
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them to be milked there, thereby became 
tenants to the lessor.—WELcH v. MYERS 
(1816), 4 Camp. 368; 171 E. R. 117, N. P. 
7649a. —— .]—Where assignees put a term 
up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, &, there being no bid- 
ders, interfered no further in the matter, & 
never received rents :—Jleld : they were not 
answerable in covenant to the lessor.— 
TURNER v. RICHARDSON (1806), 7 East, 
335; 3 Smith, K. B. 330; 103 HK. hh. 129. 
Annotations :—Consd. Copeland v. Stephens (1818), 1 B. 
& Ald. 593. Distd. Hanson v. Stevenson (1818), 1 B. & 
Ald. 303. Apld. Lindsay v. Limbert (1827), 12 Moore, 
Cc. P. 209. onsd. Williains v. Taylor (1869), 21 L. T. 
612; Titterton v. Cooper (1882), 9 Q. B. D. 473. Refd. 
Hil] v. Dobie (1818), 2 Moore. C. BP. 342; Williams v. 
Bosanquet (1819), 1 Brod. & Bing. 238; Doe d. Palmer 
v. Andrews (1827), 4 Bing. 318; Wollaston v. Hakewill 
(1841), 3 Man. & G. 297; Mackley v. Pattenden (1861), 
30 L. J. Q. B. 225 ; Levi v. Ayers (1878), 3 App. Cas. 842; 
Hill v. Kast & West India Dock Co. (1884), 9 App. Cas. 
448. Mentd. Clark v. Calvert (1819), 8 Taunt. 742. 


7649b. S. P. CARTER v. WARNE, No. 9026a, post. 


7649¢c. }—Where assignees for the pur- 
pose of preventing a distress paid arrears 
of rent due, at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, & the effects were soon 
after sold & the lease was at the same time 
put up to sale by order of the assignees, but 
there were no bidders for it :—Held: they 
were not liable to the landlord as assignees 
of the lease.—-WHEELER v. BRAMAH (1813), 
3 Camp. 340; 170 EK. R. 1404. 

Annotations :- Consd. Copeland v. Stephens (1818), 1 B. & 
Ald. 593. Distd. Hanson v. Stevenson (1818), 1 B. & Ald. 
303. Refd. Hancock v. Welsh (1816), 1 Stark. 347; Doe 
d. Pabner v. Andrews (1827), 4 Bing. 348: Goodwin v. 
Noble (1857), 8 E. & B. 587. 

7650a, Carrying on business for benefit of 

creditors..—Where the assignee kept bkpt. 
in the premises, carrying on the business for 
the benefit of the creditors from Nov. 15, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the landlord :-——~Held: the assignee, notwith- 
standing such disclaimer, had elected to 
accept the lease.—CLARK v. HUME (1825), 
Ry. & M. 207; 171 E. R. 995. 


7652a. To prevent distress.|—-WIIEELER 
v. BRAMALL, No. 7649c, ante. 

7653a. ———.]—Held: to amount to an 
acceptance of the lease.—-PAGE v. GODDEN 
(1818), 2 Stark. 309; 171 EH. R 655. 

7662. Add. Annotation :—Mentd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

7665. Add. Annotation :—Mentd. Betts v. Price 
(1924), 40 T. L. R. 589. 

7670a. ———-  ———.] — CARTWRIGHT v. GLOVER 
(1861), 2 Giff. 620; 30 L. J. Ch. 324; 3 
L. T. 880; 7 Jur. N.S. 857; 9 W. KR. 408 ; 
66 E. R. 260. 

Annotation :—Refd. Wilson v7. Wallani (1880), 5 Ex. D. 155. 
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7676 i. Sufficiency of. disclaimer ~~ 
Delay in taking decisive steps.}—By 
virtue of Bkpcy. Act, 5s. 52, when the 
trusteo does not decide, within a 
month after the bkpcy., to retain 
premises held under a tenancy not 
vot expired, this is tahen to be a 
disclaimer of the premises & puts an 
end to the tenancy & also to a sub- 
tenancv created by the tenant.— 
SEGUIER v. DUFRESNE (1922), Q. R. 
60 S. C. 525.—CAN. 


7681. Add. Annotation :—Mentd. Gray v. Spyer, 
[1922] 2 Ch. 22. 

7681a. ——— Statutory tenancy—Under Rent Re- 
striction Acts.|—-PARKINSON v. NOEL, No. 
7782b, post. 


7685. Add. Annotation :--Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 


7686. Add. Annolalion:—Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

7689. Add. Citation :—sub nom. Re CLAYTON & 
BFEAUMONTS’ CONTRACT, 2 Mans. 345. 
7689a. Shares—Subject to equitable charge.|-—The 
registered owner of fully paid shares in a 
private co. charged them in favour of W., & 
handed him the certificates & a blank 
transfer. Jie subsequently gave other equit- 
able charges to other mtgees. On the owner’s 
bkpcy. his trustee disclaimed “all m 
interest ’? in the shares under 1914 Act, but, 
as tbe blank transfer was not completed & 
lodged & none of the mtgces. applicd for a 
vesting order, bkpt.’s name remained on the 
register :—Held: (1) as between himself & 
the co., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
the mtgees., he could only vote as they 
dictated ; (2) the trustee could not have 
disclaimed more than the equity of redemp- 
tion in the shares. Qu.: whether a trustec 
can disclaim unincumbered fully paid shares. 
-—WISE v. LANSDELL, [1921] 1 Ch. 420; $9 
L.J.Cbh.178 ; 1243.. 7.502 ; 37 T. L. R. 167; 

{1920} B. & C. R. 145. 

7692. Add. Annotation :—Refd. Iie Wait, [1926] 
Ch. 962. 

7693a. Sub-contract for sale of land—-Contract for 
purchase of land need not be disclaimed.|— 
Where a person, who is subsequently ad- 
judicated bkpt., has entcred into a contract 
for the purchase of land & into a _ sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a Jien upon such interest in the land as 
bkpt. possessed before his bkpcy., including 
the right, if any, to specific performance of 
the contract of purchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to 
the overriding equity of the original vendor.-—— 
Re GouaH, HANNING v. LOWE (1927), 96 
L. J. Ch. 239; 71 Sol. Jo. 470; [1927] B. & 
©. R. 137, D. C. 

7704. Add. Annotations :—Refd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Re Lister, Ex p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 





71676 ii. Verbal disclaimer—No 
consent of creditors.|—Held: the 
assignee could not make a disclaimer 
of a dobt without the consent of the 
creditors.—-BROWNE v. SIDNEY MILL, 
Lrp., [1920] 28 B. C. R. 73.-—-CAN., 


to remove them 
inonths’ delay 


PART XX. SECT. 16, SUB-SECT.5.--E, 882. CAN 

7761 i. On trustee— Right to remove 
fixtures.}—Where A. purchased a 
tenant’s interest in leased premises 
including trade fixtwes & the last 
tenant had made an assignment for 


against bkpt.’s 
assets, Whic 
claimed :-—- Held: 


the benefit of creditors to deft., who 
zave a disclaimer :-—iHe 
belonged to deft., & be had the right 
within the three 
given by 
Trusts Deeds Act, 8. 55 
MUTE v. TAYLOR, [1919] 2 W. W. KR. 


sd. Oncredifors —Disclai mer of assets. | 
-~A secured creditor put iu a claim 
ostate 
assete the trustee dis- 
the ct. tould not 


Vol. V.—Bankruptcy. Cases 7681 —7778. 


Mentd. Victoria City v. Vancouver Island 
(Bp.), [1921] 2 A. C. 384; Leitch v. Emmott, 
[1929] 2 K. B. 236. 

7735. Add. Citations :— sub nom. Re WEUG, 
itz p. UANBURY, 12 L. J. Bey. 483 sub nom. 
Re Wraa, Ez p. BANBURY, 7 Jur. 660. 


7751. Add. Annotations :—Consd. Re Hyams, Ez 
p. Lindsay v. Hyams (19238), 93 Ll. J. Ch. 184. 
Refd. Re Lister, Bradford Overseers & Corpn. 
». Durrance (1925), 42 T. L. Wt. 1438. 


7756. Add. Annotation :—-Consd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 148. 


7756a. Right to idee pienengeane I 
Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
& the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are duc, the 
landlord is not bound to account for such 
payment.—RHe Wavsiry, BErrinson’s RE- 
PRESENTATIVE v. TRUSTEE (1925), 94 
L. J. Ch. 215; [1925] B. & C. R. 76, D. C. 

7764a. -—— Liability for rates for period of occupa- 
tion until disclaimer.|—-Where a trustee in 
bkpcy. goes into occupation of onerous pro- 
perty & subsequently disclaims the property, 
he is liable to pay the rates on the property 
for the period of his occupation.—Re LisTER, 
BRADFORD OVERSEERS & CoRPN. v. DUR- 
RANCE (1925), 95 L. J. Ch. 145; 42 T. L. Ri. 
148; $9 J. P. Jo. 692, C. As sub nom. Pe 
Lister, Bx p. Bradford Overseers & Bradford 
Corpn., [1926] Ch. 149; sub nom. Re Lister, 
Ex p. Bradford Oversecrs & Corpn. 1. 
Durrance, 134 L. T. 178; 90 J. P. 333 24 
L. G. R. 67; [1926] B. & C. R. 5. 








7765. Add. Annotation :—Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

7766. Add. Annolation :—Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

1767. Add. Anrnotation :-—-Mentd. Richmond v. 


Savill, [1926]2 K. B. 530. 

7769. Add, Annotations: — Refd. Harrison vv. 
Holland, [1921] 3 K. B. 297; Chillingworth 
v. Esche, [1923] 1 Ob. 576. Mentd. Cohen v. 
Sellar, [1926] 1 K. B. 536. 


171715. Add. Annotation :—Mentd. Richmond ov. 
Savill, [1926] 2 kK. B. 530. 


71716. Add. Annotation :—Mentd. Richmond ev. 
Savill, [1926] 2 hk. B. 530. 
7778. Add. Annotations :— Consd. Ite Hyams, 


Ex p. Lindsay v. Hyams (1923), 93 L. J. Ch. 
184. Refd. Re Lister, Bradford Overseers 


ee ee oe -——— ee -——~ ee es — 


order the trustee to accept those assets 
as part of the estate.—-Hte CANADIAN 
CARPET & COMFORTER MANU? ACTURING 
Co., Lx p. A.-G. FOR CANnaba, [1924] 
D.L. R. 1307; 5 C. B. 1. 54.—CAN. 


1770 ii. —-—— Right lo possession. |— 
A monthly tenant remamed In pos- 
session after being adjudicated in- 
solvent. he ofheial assignee having 
disclaumed interest :-—-eld >) theland- 
lord wus eutitled to an order for posses- 
sion.—/?e ABUBAKER HaJ1 ABDULLA 
(1924), I. L. RK. 48 Bom. 580.—IND. 


ld: the fixtures 


Creditors’ 
(1).—WINTE- 


for certam 


255 


Cases 7778 —-7867a. 


& Corpn. v. Durrance (1925), 42 T. L. R. | 
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7778a. --——- —-—.|]—-After a debtor has been 
adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s. 54 (2), & he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor.—He Hyams, Ea p. 
LINDSAY v. AYyams (1923), 93 L. J. Ch. 184; 
130 L. T. 237; [1923] B. & C. R. 173, C. A. 


71782a. Rights as to statutory tenancy— 
Under Rent Restriction Acts.|—The effect of 
a disclaimer by a trustee in bkpcy. of bkpt.’s 
interest in a quarterly tenancy is to deprive 
the tenant of any further iaterest in the 
demised premises, &, consequently, he is 
debarred from relying on a statutory tenancy 
therem under the above Acts.—REEVES v. 
Davixs, [1921] 2 K. B. 486; 90 L. J. K. B. 
675; 125 1L. T. 354; 37 T. L. R. 431, C. A. 
alnnotations -—Consd. Loe v. Russell, [1928] 2 K. B. 117. 
Refd. Mellows ». Low, [1923] 1 K. LB. 522, Purkinsoo vr. 
Nocl, [1923] 1 K. B. 117. 
1782b. .|—A statutory tenancy 
under Increase of Rent & Mortgage Interest 
Hestrictions Act, 1920 (c. 17), is ‘‘ property ” 
of the tenant within 1914 Act, s. 167. 

Pitis. having let to deft. a dwelling-house 
to which the Act of 1920 applied, deft. 
retained possession of it after the expiration 
of the term under the provisions of that Act. 
Deft. was afterwards adjudicated bkpt., & 
the trustee in bkpcy. disclaimed any interest 
in the house. In an action by pltfs. against 
deft. for possession of the house & mesne 
profits :—Held: (1) the statutory tenancy to 
which deft. became entitled under the Act 
of 1920 was ‘ property ”’ within 1914 Act, 
s. 167, & passed under sect. 53 to his trustee 
in bkpcy; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist & was no longer available for the 

















7787 iii. .}~—A disclaimer of a 
lease by an assignee for the benefit of 
creditors :—-ZZeld : to operate as a 
forfciture & not as a surrender, & to 
effect the termination of a sub-leasc 
granted by the assignor.—KERR v. 
CAPITAL GROCERY, LTD., [1921] 1 
W. W. RR. 1221; 59 D. L. R. 388; 1 
C. B. R. 490.--CAN. 

7788 i. Liability to eyectment.j— 
Where a tenant, who has replaced 
bkpt. on disclaimer of the lease by the 
trustec, has begun an action of eject- 
ment against the sub-tenant, who 
refuses to quit the premises, if the latter 
does not avail If of hie rights 





in Landlord’s 





himse 
under 11 & 12 Geo. 5, c. 17, 8. 43, but 
contests tho action & allows it to 
proceed to judgment, he cannot then 
present a petition invoking his rights. 
—SEGUIER v. DUFRESNER (1922), Q. hi. 
60 Ss. Cc. §26.—CAN. 


PART XX. SECT. 16, SUB-SECT. 6. 

7815 i. In what cuses—Trustce elect- 
ing not to ke Te ordor for pusses- 
sion under Bkpt. & IJnsolvent Act, 
1857 (1r.), 8. 271, is consequential upon 
the order to assignees to elect, & 
though the judge bas a discretion, yet 
upon the assignees electing not to take 
the premiscs, there is @ prima facie 
duty upon the judge to make the order 
for porsersion unless good reason is 
shown to the contrary, the object. of 
the sect. bem to protect the landlord 





ri. 


distress warrant 


377; 





d i. 


GuY STREET 


7907 v. 


from being left with a bkpt. tenunt.— 
Re KEANE (1922), 57 1. L. ‘I. 5.—IR. 


PART XX. SECT. 17, SUB-SECT. 3. 

se. Property clavmed by lienholders d&- 
morigagees. +-—Held ; 
Rights (Bkpcy.) Act, 
Alta., 1924 (c. 12), 8. 3, as to distress 
for rent not applicable to above pro- 
perty, the estate having no beneficial 
interest therein.—Re HAMILTON & 
OakeEs, [1928] 2 D. L. R. 514; 
1 W. W. R.172; 5C.B. R. 465 —CAN. 


PART XX. SECT. 17, SUB-SECT. 4. 


.}—A shoriff who has scized 
& is in possession under a landlord’s 
rior to the tenant 
making an authorised assignment 
under Bkpcy. Act, is bound to hand over 
the goods to the trustee in bkpcy. on 
demand.—Re WorK & DAY 
f1921} 2 W. W. R. 94; 

1c. B. R. 553.—C 


PART XX. SECT. 17, SUB-SECT. 5. 
Goods seized by landlord— 
Taability for costs of seizure.}—leld: 
the trustee was entitled to the posses- 
£10n of the goods without paying tho 
costs of the seizure.—GARDNER t. 
GaRAGE 
D. Ll. BR. 57.—CAN 


PART XX. SECT. 18, SUB-SECT. 1. 
Bond - Purchased by 
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benefit of deft., & consequently pltfs. were 
entitled to judgment.—PARKINSON v. NOEL, 
[1923] 1 K. B.117; 92 L. J. K. B. 361; 128 
L. T. 588; 67 Sol. Jo. 184; 21 L. G. R. 130. 


Annotations :—As to (1) Consd. Keeves v. Dean, Nunn v. 
Pellegrini, (1923) 2 kK. B. 804. Expld. Lovibond v. Vincent, 
[1929] 1 K. B. 687. 48 to (2) Refd. Mellows v. Low, [1923] 
1K. B. 522; Roe v. Russell, [1928] 2 K. B. 117. 

7789a. On mortgagee— Of shares — Bankrupt’s 

name still on register.|-WISE v. LANSDELL, 
No. 7689a, anite. 


7791. Add. Annotations :—Refd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Re Lister, Hz p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 
Mentd. Victoria City v. Vancouver Island 
(Bp.), 11921] 2 A. C. 384; Leitch v. Emmott, 
[1929] 2 K. B. 236. 


7801a. ——.|—NAIsH v. TATLOCK (1794), 
2 Hy. BI. 319; 126 BE. R. 573 
Annotations :— Consd. Vincent v. Godson (1853), 1 Sin. & G. 
384. Refd. How v. Kennet (1835), 3 Ad. & El. 659. 
Mentd. Richardson v. Hall (1819), 1 Brod. & Bing. 50: 
Nation v. Tozer (1834), 1 Cr. M. & R. 172; Seaton v. 
Booth (1836), 4 Ad. & El. 528. 
7801b. ——- ———.]—BEARD v. DAVIDSON (1843), 
1L. T. O. S. 646. 
7811. Add. Annotation :--Consd. 
Bank, [1921] 2 Ch. 164. 


7821. Add. Annotations :—Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 938 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 148. 


7832. Add. Annotations :—Refd. Re Hyams, Iz p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 148. 


7835. Add. Annotations :—Refd. Re Hyams, Lx p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. vt. 
Durrance (1925), 42 T. L. R. 143. 

7836. Add. Annotations :—Refd. Re Hyams, kz p. 
Lindsay v. Hyams (1923), 938 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 1438. 

7867a. One year’s rent due before registration of 
composition deed.J|—WILLIAMS v. CADBURY 





Re Farrow’s 


bankrupt from trust of which bank- 
rupt sole trustee—Refusal to assign— 
Person appointed to assign.)— The 
estate of bkpt., who was serving 
a sentence of penal servitude, in- 
cluded an interest amounting to £50 
in a bond & disposition in security. 
He had bought the interest from a 
trust in which he was sole trustee, 
but he had never had the title trans- 
ferred from himself as trustee to him- 
self as an individual. The borrower 
offered to repay the loan on receipt of 
a valid discharge, but he would not 
acec pt a discharge signed by the trustec 
in kpcy. The trustee, therefore, 
prevore’ an assignation of tho bond by 

kpt. to himself, but bkpt. refused 
to sign it, & persisted in his refusal in 
spite of an order Prone upon hint 
in the Sheriff - No pains could 
follow, as bkpt. was already in prison. 
The trustee then presented a petition 
craving the ct. to authorise the clerk 
of ct. to sign the assignation on bkpt.’s 
behalf. The parties interested in the 
execution of the assignation in the 
inanner proposed having lodged in 
process letters of consent thereto, the 
ct., in view of the small sum involved, 

ranted the prayer of the petition.—- 
eee TRUSTER, [1928] 8. C. 605. 


the prohibition 


11925) 


STATE, 
58 D. L. It. 
AN. 


(1922), 70 





7868 ii. -J—J?e WILLIAMSON 
(1927), 38 B.C. R. 479.— CAN. 
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(1867), L. R. 2 C. P. 453; 36 L. J. C. P. 238 ; 
16 L. T. 354; 15 W. R. 905. 


tations :-—Distd. Selby v. Greaves (1868), L. R. 3 C. P- 
re Folld. He Douglas, Xx p. Kyder (1871), 6 Ch. App. 


7868, Add. Annotation :-—Apld. Ie Wells, [1929] 
2 Ch. 269. 


7869a. -|—The lessee of a farm, in respect of 
which the rent was payable quarterly, died 
intestate in 1928, & his administratrix entered 
into possession. Subsequently an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one quarter’s rent 
was unpaid. <A receiver was appointed, & 
ultimately the lessor, three quarters’ rent 
being by that time due to him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 
regard to Administration of Estates Act, 
1925 (c. 23), 5s. 384 (1), which applied the 
law of bkpcy. to the administration of 
insolvent estates, he was entitled to distrain 
on the property -—J//eld: there was nothing 
in 1914 Act which interfered with the land- 
lord’s right to distrain, & he was entitled 
to distrain for the three quarters’ rent.—- 
Re WELLS, [1929] 2 Ch. 269; 98 L. J. Ch. 
407; 141 L. T. 823. 

7870. Add. Annolation :—Mentd. Richmond ov. 
Savill, [1926] 2 K. B. 530. 
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7878. Add. Annotation :—Apld. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. 
7913. Add. Citation :—12 L. T. 25. 


7931a. ———.|—Assignees of a bkpt. agreed to 
sell a part of his estate, & filed a bill for 
specific performance. It turned out that 
the estate was vested in an assignee under a 
previous insolvency. After the master had 
made his report, upon a reference as to title, 
the assignee in insolvency offered to concur 
in the sale :—Held: a good title could be 
made. -SIDEBOTHAM v. BARRINGTON (1841), 
4 Beav. 110; 10 L. J. Ch. 802; 5 Jur. 429; 
49 Ki. A. 280. 

Annotation :-—Refd. Wraser vr. Wood (1845), & Beav. 339. 

7949. Add. Annotations :—Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch 667. 

7950. Add. Annotations :—Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

7950a. .J|--If bkpt. join with his trustee 
in selling the goodwill & business previously 
carried on by bkpt., & agrees with the 
purchaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on him.—-Buxtron & HiagH PEAK 
PUBLISHING & GENERAL PRINTING Co. v. 
MITCHELL (1885), 1 Cab. & El. 527. 


7951. Add. Annolation :-—Mentd. Pirie v. Richard- 
son (1926), 70 Sol. Jo. 1023. 








Part XXI.—Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7968a. —— —— —.]|—Qu.: whether the assignee 
of an insolvent can Inaintain an action against 
an attorney for negligence in preparing a 
lease for the insolvent, whereby he tailed to 
obtain possession of the premises demised.— 
DELAFIELD v. FREEMAN (1829), 6 Bing. 294 ; 
3 Moo. & P. 704; S445. O.8. GC. P. 7053 180 
MK. R. 1298. 


7971, Add. Annotation :—Mentd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 


7974. Delete the words ‘the damage suffered, 
if any ... claim should be made.” 

7984. Add. Annotation :—Consd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

7987. Add. Annolalion :—Mentd. Ford v. Radford 
(1920), 36 T. L. R. 658. 

7992. Add. Annotations :—As to (1) Refd. Ellis v. 
Torrington (1919), 89 L. J. K. B. 369. 
Generally, Mentd. Re Harrington Motor Co., 
Ex p. Chaplin, [1928] Ch. 105. 


PART XX. SECT. 18, SUB-SECT. 2. 


h i, Nature of trustee’s tufle.|— 
Dok d. RANKIN v. ANDREWS (1883), 
22 N. i. It. 425.—CAN. 

sf. Interference by court.j—Re Gomn- 
BERG (Ont.), [11927] 4 D. L. KR. 775; 
8 C. 13. R. 463.—CAN., 


PART XX. SECT. 18, SUB-SECT. 4. 


sg. Tnadequacy of jirice -Whether 
ground for rescisston.] —The et., wider 
the errcumstanees of the case, refused, 
upon the appheation of a debtor who 
had assigned all his property in trust 
for his creditors, to set aside a sale 
made by the trustees, on the ground 
of inadequacy of price.—LINTON 
MIcHWie (1859), 7 Gr. 182.—CAN. 





PART XXI. SECT. 3, SUB-SECT. 1. 

k (p. 977) i. Production of 
power of attorncy.-—A trustee resident 
in Ontario was replaced by a trustee 
resident in Quebec, who was authorised 
Lo proceed with the action of the former 
trustee but failed to produce any 
power of attorney :—Held: production 
not nccessary.—MorRRIg v. KLINE, 
DEMERS, GARNISHEER (1922), 66 D. L. R. 
330.—CAN, 





sh. Duty fo sue in oficial name.jJ— 
Pitf., in his official capacity as trustee 
in bkpev., used his own name instead 
of his official tatle in an action :—Z/eld + 
to avoid any difficulty the action 
should be treated as an issue directed 
under Bkpcy. Rule 120, ss the form 
of action only affected the questzon 
of costs. It was of no real conse- 
quence as Bkpey. Act, 6. 16, providing 
that tho trustee may sne in his own 
nume, is permissive.—FLIZGRRALD  v. 
MoMorkow, [1923] 4 D. L. R. 619; 
620. L. R. 883; 3 C. B. 1. 29.—CAN, 

7998 ii. ———.]—Hixcept in those 
cases where a creditor is authorised 
under Bkpcy. Act, s. 35, to tako pro- 
ceedings, anv proceeding to be taken 
for the benefit of bkpt.’s or authorised 
assuznor’s estute murt be tauxen by 
the trustee or authorised assignec.-— 
HOULDING v. CANADIAN CREDIT MIEN’S 
Trust Assoon., Lrp., [1921] 2 W. W. RR. 
899; 14 Sask. lL. KR. 356.— CAN. 

8000 iii. Proceedings begun umn 
wrong court—Transfer of proceedings.) 
—Where proceedings had been com- 
menced in the wrong ct. :—dJleld : the 

Toccedings should be continued under 
kpcy. Act, r. 120; & an order trans- 
ferring the procecdings to the bkpcy. 
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side should be made if necessary — 
SALTER & ARNOLD, LYpD. v. DOMINION 
BANh, [L922) 3 W. W. R. 2093; 68 
Db. L. R. 762.—CAN. 

8000 Iv. Application at chambers 
for declaration—Matter within jums- 
diction of Bankruptcy Court.|—-Whero 
there was no question in the actiou 
that could not be fully & cffectually 
dealt with by the judge in bkpcy. in 
the summary way provided by r 120: 
—Teld: the application must be 
referred to the Judge in bkpcy. to be 
dealt with by him, an enterum injyunc- 
tion to stand in the meantime.— 
HASTERN ‘TRUST Co. rr. LLOYD MANU- 
FACTURING Co., [1923] 2D. Le. Re. 852} 








456 N.S. Re. 246; 3 C. LB. I. 710.— 
8000 v. Action to sct asde 
selllement made by — bankruplt.jJ—-A 


trustee in bkpcy. brought action in the 
Supreme Ct. to set aside & settlement 
made by bkpt. in favour of deft. & 
voidable under Bhpcy. Act, 8. 29 :-- 
Held: the action was improperly 
tuken: the trustee should have pro- 
ceeded under r. 120, which provides 
uw summary method of disposing of 
matters of this kind by a motion in 
chambers, which may afterwards take 


17 


Cases 8002——8104a. 


8002. After this case add ‘‘ See, now, Order of the 
Lord Chancellor, dated Aug. si 1921, [1921] 


W. N. 362.” 


8025a. ——— Sale of goods —After making of vesting 
order.|—Forp v. DABBS (1843), 5 Man. & G, 
12L. J.C. P. 134; 


309; 6 Scott, N. R. 192 ; 
134 BE. R. 583. 


Annotations :—Refd. Williams v. Chambers (1847), 10 Q. B. 

Jackson v. Burnham (1852), 8 Wixch. 173. 

8033. Add. Annotation :—Refd. Anglo-Baltic & 
Mediterranean Bank v. Barber, [1924] 2 K. B. 


337 ; 


410. 


80384. Add. Annotation :—Mentd. Ord v. 


[1923] 2 K. B. 432. 


8040. Add. Annotation :—Mentd. 
Midland Bank (1925), 41 T. L. R. 402. 


~A. was in possession, 
Oct. 23, 1847, of bar ges ee had belonged 
Y, A. sold to B. A 
fiat issued Nov. 4 on an ‘act of bkpey. com- 
The barges were demanded 


8040a.-- -——-.| 


to the bkpt. On Oct. 


mitted Nov. 3. 


the form of an issue or trial; tho ct. 
should discounteonance costly  pro- 
ceedings when summary & inexpensive 
proceedings are open to the trustee.— 
STILLWATER LUMBER & SHINGLE Co. 
». CANADA LUMBER & TIMBER CoO., 
(1923) 2D. lL. R. 900; 32 B.C. RR. 81; 
{1923] 1 W. W. R. 1333.—CAN. 

8000 vi. Proceedings to set aside 
sale or transfer by buankrupt.J—An 
action by a trustee in bkpcy. to set 
aside a conveyance by debtor must be 
commenecd as prescribed by r. 120, 
by summary application to the bkpey. 
judge in chambors, & not by a writ of 
summons in the Ct. of K. B.—He 
VISCOUNT GRAIN GROWERS CO-OPERA- 
TIVE ASSOON.’S ‘TRUSTEE v. BRUMWELL 
& ROYAL BANK, [1924] 3 D. L. It. 803; 
ee ae W.R. 54; 5C. B. R. 94,— 





8000 vii. —— Appellate court—Ap- 
peal againat judgment in favour of 
bankrupi-—Judgment assigned by bank- 
rupt to third parly.)—Tleld : the trustee 
in bkpcy. had a rnght to resume the 
action in the interest of the estate.— 
FREEDMAN v. Hart, Re BATTLE 
(1922), 68 D L. R. 288; 2cAB. R 
536.—CAN. 

sj. Assent of insnectors—Whether 
necessary-—Motion for directions. }—le 
JACOBSON, Ex p. GOLDBERG (N. B.), 
A Z2VD.L. R. 363; 8C. B. RR. 258.— 


sk. Application for interim in- 
junction—Undertuking as to damages. }— 
Held: should bo made binding on a 
trustee in bkpcy. personally, when 
suing in his official ca pac, unless the 
ct. 1% satisfied that the ostate in his 
hands will be sufficient to answer 
damagos. <A trustee is under no obliga- 
tion to take such a pruceeding without 
proper indemnity froin the creditors.— 


Abe TRUSTRE v. BRENNER, 
SOLE L. hk. 1097; 6520.L. R 
374; 3 er B. R. 84.—CAN. 


sl. Right to take proceedings under 
State Bankruptcy Act—Effect of I'cderal 
Act.j—Prior to the date of the com- 
mencoment of the Bkpecy. Act, 1924— 
1928, an order for the sequestration 
of the estate of P. was made 10 the 
Bkpey. Ct. of this State. 
quently to that date the official assignee 
had taken out anotice of motion under 
Bkpcy. Act, 1898, s. 134, claimin 
against EK, cortain property as porte 
the bankrupt’s estate :—Held: 
official assignee had, under the State 
Bankruptcy Act. prior to the com- 
mencoment of the Bankruptcy Act, 
1921-1928, acquired tho right, & had 
a duty imposed on him, to institute 
the proceedings under sect. 134 of the 
State Act.—Re PARsoNns (ines). 28 
S.R.N. i Me 575; 45 N.S. W. W.N. 


4 


Subse- . 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


from A. in Mar. 1848 :—Held: tbe assignees 
could not maintain trover against A. upon 


counts stating the possession of the assignees 


and a 


A489. 


conversion pending their title.— 
STANFIELD v. STAFFE (1849), 13 L. T. O. S. 


8051. Add. Annotation :—Mentd. Re Gunsbourg, 


[1920] 2 K. B. 426. 

8064. Add. Annotation :—Refd. Ord v. Ord, [1923] 
2K. B. 432. 

8069. Add. Annotation :—Mentd. Howell v. Evans 


(1926), 1384 L. T. 570. 


Ord, 


[1923] 2 K. B. 432. 


Robinson v. 8092. 


on 


8104a. 
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sm. Against holder of lien note on 
chattels—Description of chattels alleged 
insufficient.|\~—Held >: the trustee had 
no status to attack the licn note & 
it was valid as against him. The 
holder of the note must, on demand by 
the trustee, identify the chattels 
within ten days.—Re GAUDREAU, 
Er p. CARRUTHIES (1922), 68 D. L. R. 
783.—-CAN. 

iis ii. Action already brought by 
bankrupt. |—Held : it might be continued 
by the trustec.— BRENNER v. AMERICAN 
METAL Co., [1920] 19 O. W. N. 239; 
65 DL. R. 702; 1C. B. R. 375.—CAN. 


8034 ii. Unpaid purchase price 
of sharcs—Sold by broker.J}—Where a 
ros in bkpcy. gave shares belonging 
to bkpt.’s estate to a broker to be 
sold by hin & the broker becume 
bkpt. :-—Held: the trustee was cn- 
tutled to suc the purchaser for the price 
of the shures.— FINLAYSON tv. BALFOUR, 
WivtTE & Co., te THORNTON DAVIDSON 
& Co. (1922), 70 D. L. R. 66.—CAN. 


sn. Action to recover moncy paid by 
bankrupt wn breach of trust J—The 
trustee in bkpcy. has no right of action, 
at least without authority from the 
cestuis que trust, to recover trust 
money which was held by bkpt. & 
paid by hin: in breach of trust to 
others.—SaLTER & feet LTbp. v. 
DOMINION BANK, [1922] 2 W. W. R. 
280; 68 D. L. h. 757.—CAN. 

ki. Proceedings to recover land 
acquired collusively by third party.J— 
TRUSTER, ETC. vt. PARUK (1921), 42 
N. L. R. 1.—S. AF. 

li. Proceedings to set aside writ— 
Issued by mortyagee to enforce security.) 
—Au assignment under Bkpcy. Act 
does not prevent the holder of a mtge. 
upon a_ vessel from enforcing his 
security before the Execb. Ct. in 
Admlty., & a motion by the assignee to 
set aside the writ of summons & 
warrant of arrest issued in the ct. by 
the mtgee. against tho ship should be 
dismissed with costs. The only right 
of the ussignee under Bkpcy. Act is 
to defend the action & he cannot 
otherwise interfere therein. a ye & 
Co. v. THE IONIA at 69 D. L. R. 
04; 20 Kxch. C. R. 7.—CAN. 

so. Proceedings to palais sale of 
goods under Bulk Sales Pet 1917.]— 
Jee we [1927] 3 D. L. R. 330; 60 

O. L. R. 402.—CAN. 


sp. Jroceedings to recover debis— 
Presidency Towns Insolvency Act.|— 
Presidency Towns Insolvency Act, 
8. 7, 18 not limited in its scope to matters 
in which the official assignee, by the 
operation of the insulvency law, claims 
w higher title than what the insolvent 








himself would have had, & the official | 


Price (1928), 92 L. J. K. B. 871; 
(Holloway) v. Woodhouse, [1923] 2 K. B. 117. 
8097. Add. Annotation :—Consd. Knight v. Pon- 
sonby, [1925] 1 K. B. 5465. 
Costs of carrying out order of court.|— 
Upon a motion by a trustee in bkpcy. to 


8081. Add. Annotation :—Mentd. Ord v. Ord, 
Add. Annotations :—Mentd. Bradford v. 
Jones 


assignee is crititled to proceed by way 
of motion under sect 7 1 causes where 
he has amoney claim against strangers 
to the insolvency, the only limitation 
placed on the Jurisdiction of the In- 
bolvency Ct. being that, when once 
the official assignee has stummoned a 
witness, under sect. 36 of the Act, 
& that witness disputes his indebted- 
ness, the official assyznee has no option 
but to proceed by way of suit. Where 
the official assignec, standing in no 
higher position by reason of the special 
provisions of the insolvency law than 
the bhpt. himself. secks to recover a 
debt whichis not adimutted,it is a matter 
of discretion for the judge sitting m 
insolvency whether in any given cuse 
be sbonld deal with such a claim in 
the Tnsolvency Ct. or refer it to the 
machinery of the ordinary cts.-— 
OrFICIAL ASSIGNEE ot NARASIMTA 
on (1929), 1. La RR. 52 Mad. 

i .— < 

sq. .iction under Deaths by wAccident 
CompensahonAct, 1908.) —The statutory 
rights of action, given to @ person bv 
Deaths by Acerdent Compensation Act, 
1908, does not mn the event of such 
person’s bkpcy. ie to the official 
assignee under DBkpcy. ae 1908, 
s. 61. fe lucHTER, 1929) N. Z L. R. 
J64.-- N.Z. 
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8099 v. ——- -——\.])—-BURNS 
v. GRAHAM, [1923] 4 D. L. R. 1111; 
53 0. L. R. 226; 4C. B. R. 190.— 
CAN. 

8099 vi. Action 











commenced without obtaining indemnity 
from creditors.}-—Held: it were 
necessary under Bkpcy. Act, 8. 68 (2), 
& rv. 54, that a special reason for award- 
ing costs against the trustee personally 
should be assigned, it was the fallure 
to arrange an indemnity before in- 
dulging iu epocuallye litigation know- 
ing that he had no assets.—THORNE 2. 
CANADIAN STEERING WHEEL Co., 
[1923] 4 D. L. R. 1127; 52 OL. R. 
460: 2C. B. R. 445.—CAN. 

8099 vii. -) — Held: 
Bkpcy. Act, s. 68 (2), provides that 
a ub ect to the provisions of this Act 
& to General Rules, the costs of & 
incidental to any proceeding in ct.... 
shall be in the discretion of the ct.” 
Tho word ‘‘ ct. ’ has impliedly a wider 
meauing than that given in the inter- 
pretaaon clause, & the sect. applies to 

he Ct. of Appeal. In the present case 
the clause making the trustee person- 
ally Hable should not be struck out.— 
Re Kwona TAI Seale Co.'s ASSIGN- 
MENT Grae 65 D. L. R. 1323 [1922] 
2W. R. 229, sub nom. CANADIAN 
Oeebin MEN’s TRUST ASSOON., LTD. 
”. JANG ed Kerr & YIN SHEE, 
(1922), 31 B. C. R. 40.—OAN., 








8104b. 


which bkpt.’s wife was resp. a declaration 
was made that certain furniture which was 
upon a occupied by bkpt. & his wife 
formed part of the property of bkpt. divisible 
among the creditors, & the ct. ordered the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
& incident to the motion. At the end of the 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
ease of difference to be appointed by the 
judge, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
‘I'he furniture was valued by a firm of valuers 
selected by the wife out of three firms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a price based upon the 
valuation. Upon the taxation of the trus- 
tee’s solrs.’ bill of costs, the taxing master 
disallowed as against the wife the fee paid 
by the trustce to the firm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniture by or on behalf ot 
the wife under the valuation did not come 
within the order, & werc not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation :—Held: the taxation must be 
reviewed & the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order & 
was therefore within the rule that where 


costs of suit are given generally by decree at 


the hearing, the subsequent costs of working 
out the directions of the decree will be 
’, ap. COHEN & COHEN, 
[1920] 8 K. B. 625; 90 L. J. K. B. 31: 
[1920] B. & ©. BR. 182 ; subsequent proceedings, 
[1921) 1K. B. 344. 
Costs of transcript of shorthand notes 
of evidence.|—The trustee by motion applied 
against resp. to impeach certain transactions 
& gave formal notice by letter that he would 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. This 
motion was dismissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrelevant 
to the motion & reduced counsel’s fees 





| 
| 
| 
| 


| 
| 
| 
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8138a. 


8168a. S. 


8200. Add. Annotations 


8281a. 


Cases 8104a—-8281a. 


accordingly. On motion for a review of 
taxation :—Held: having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking & 
paying for the whole of the transcript, & it 
was his duty to supply the whole transcript 
to counsel, &, accordingly, resp. was entitled 
to all the costs of & consequential upon so 
doing.—Re Marks, Ea p. VANN, [1923] B. & 
C. R. 92. 


8114. Add. Annotation :—-Refd. Ite Wait, [1926] 


Ch. 962. 


8115. Add. Annotation :--Mentd. Iic Blyth Ship- 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 
AQ4. 





— -— After-acquired property.,—An 
undischarged bkpt. can maintain an action 
in relation to after-acquired property subject 
to the right of his trustec to intervene & 
claim it.—DystTiEn v. RANDALL & Sons, [1926] 
Ch. 9382; 95 L. J. Ch. 5043; 185 L. T. 596 ; 
70 Sol. Jo. 797; [1926] B &C. R. 1138, C. A. 


8167. Add. Amnnolation: — Mentd. Manton ov. 


Brocklebank, [1923] 1 IX. B. 406. 

P. MATTHEWS v. DICKINSON (1817), 7 
Taunt. 399; 1 Moore, C. P. 1043; 129 1. 1. 
160. 


Annotation :— Consd. Whitworth v Tall (1831), 2 B. & Ad 


65. 


8172a. ---—.]-- OWEN v. LAVERY (1900), 167. TR. 


375, ©. A. 


8195. Add. Annotations :---Distd. Pe Lee, Ka p- 


Grunwaldt, [1920] 2 K. B. 200.  Consd. 
Huddersfield Fine Worsteds v. Todd (1925), 
134 L. T. S82. Mentd. Edwards v. Motor 
Union Insce., [1922] 2 WK. B. 247 

:—-Consd. Knight v. Pon- 
sonby, [1925] 1 K. B. 545. Refd. Maatschap- 
fe a age Shell Transport ‘ 
Trading Co., [1923] 2 K. B. 166. 


8276a. - -— Action for specific performance of 


agreement-- Time for disclaiming agreement 
unexpired.| — Purrroch v. DaInrry (1591), 
O88 Sol. Jo. 278. 

To apply tor judgment in default of 
defence-——Draft minutes to be shown to official 
receiver.|--Where after action brought 
receiving order in bkpcy. was made against 
deft., on a motion for Judgment on minutes 
in default of defence the ct. made the order 
in the terms of the minutes, but directed that 








PART XXI. SECT. 4. 


8105 iv. -l—If a creditor desires 
to proceed against the trustee in 
another province he must apply to the 
ct. having original jurisdiction for an 
order under Bkpcy. Act, 3. 71 (2), & 
the judge poenoeee discretionary 
powers would be entitled to consider 
whether in all the circumstances it was 
advisable to ask for the assistance of 
a bkpcy. ct. in another province. When 
the cts. of any One province are scized 
with the administration of an insolvent 
estate, they should not permit any 
other ct. to interfere except with its 
leave or concurrence.—Re BRYANT, 
Isarp & Co., (192411 D. L. R. 217: 
4 C. B. Rh. 317.—CAN. 


sr. Action to recover posscssion— 
Of purtly built ship—For purpose of 
completion. }--~A Judge of the Bkpcy. Ct. 
may grant an application for recovery 
from the trustee in bkpcy. of porsession 
of ships partly built & maicrials in 
connection therewith, & the necessary 





portion of bkpt.’s building yards 
cluimed by appet. under a hen to 
secure the completion & delivery of 
ships in accordance with bkpt.’s con- 
tract & which prior to the order 
declaring the bkpcy. had been taken 


saAccan an af yar anrnat Rr enhcaanantiv 
by the trustec. Such appct., although 
not a ‘creditor’? or ‘* securcd 


creditor’? under Bkpcy. Act, comes 
within tho words ‘‘ any other pereon 
aggrieved by any act or decision of the 
trustee ’? in sect. 39.—R. v. HOonNGLs, 
[1921] 2 W. W. KR. 388; 1 C. B. Rk. 
430.— CAN. 

st. Action for goods suld d* de- 
livered.}—Held : may be brought in 
the name of the original creditor, not- 
withstanding that he has mado an 
assignment for the gencral benefit of 
his creditors.--KRIENKE v. SCHAITER, 
{1919} 1 W. W. IR. 990.--CAN. 


PART XXI. SECT. 5, SUB-SECT. 1.—C. 
h i, —— ——.]}--Held: bkpt. had 
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no right of action, such rmgeht bang 
vested solely in the offielal assignee. 
TIMMINGS UV TREADGOLD, [19238] N. Z. 
L. Rh. 73.—-N.Z. 


PART XXI. SECT. 6, SUB-SECT. 1. 





ai. ---—— bor debt due from one 
meemuer oy vannkrupe germ, j— eld - after 
an autborised assyaiment no cuch 


action could be brought against bkpt 
without leave.—I’e TAYLOR v. LEVEYS, 
11923] 3 DL &. 1134; 52 O. L. 
201; 20. B. R. 390.—CAN. 

fi. Bankruptey Act Amendment 
Act, 1923 (¢. 31), s. 10. )]— Tee CANADIAN 
IHIArr Prooucts, [1927] 2 1. L. RR. 
349; 60 Q. L. lt. 219 --CAN, 

{ ii, —-—- By Canadian creditor in 
foreyn court.\- Held: the Superior 
Ct. of Quebec sitting in bkpey. had 

ower to slay procecdings instituted 
fn tho United States by a Canadian 





KLOORING Co., Mc 
vw. Scort, (1927) 2. . 
42K. B. 277.—CAN. 


Cases 828la-—8449. 


before if was drawn up the draft minutes 
should be shown to the official receiver, who 
was to be at liberty to apply to the ct. with 
regard thereto if he should think fit.— 
HATTON v. DENISON (1926), 70 Sol. Jo. 565. 


8290a. ———~ Defendant making substantial counter- 
claim.|—An action against a deft. who makes 
a substantial counterclaim, & against whom a 
receiving order has been made after writ 
issued, will be stayed pending the result of 
an application to adjudicate him bkpt.— 
FRraANcO v. Durro, [1923] W. N. 40. 

8304. Annotations :—For ‘‘ Re Somes, Stewart v. 


| 8331. Annotation : —For 
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Somes (1895), 73 L. J. 359 ”’ read ‘‘ Re Somes, 
Stewart v. Somes (1895), 73 L. T. 359.”’ 


8306. Add. Cilations :—previous proceedings, sub 


nom. Re Somus, STEWART v. SOMES (1895), 73 
L. T. 359, C. A. 


‘‘Mentd. Re Bagley, 
[1911] 1 K. B. 317, C. A.,” read ‘‘ N.F. Jte 
Bagley, [1911] 1 K. B. 317.” 


8332. For ‘‘ Held: it was necessary,’’ etc., read 


‘“‘ Held: it was not necessary,’’ etc. 
Add. Annolalion:—Mentd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. 


Part XXI].—The Debtors Acts and Bankruptcy Offences 
Generally. 


8346. Add. Annolation :—Mentd. Rutter v. Rutter 
(1921), 124 L. T. 796. 

8378. Add. Annolution « — Refd. 
Weatherill, [1929] 2 Ch. 213. 

8408. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

8410. Add. Annotation :—Mentd. Jordy v. Vander- 
pump (1920), 64 Sol. Jo. 324. 


8435. Add. Annotation :—-Consd. Re Whaley, Ex p. 
Official Receiver, [1921] 2 K. B. 623. 

8435a. Motion to commit by official receiver 
acting as trustee-—Necessity for affidavit.|— 
Bkpts. were musical artists, & on Sept. 16, 
1920, the registrar made orders for each of 
them to pay £1 a week out of their respective 
salaries under 19]4 Act, s. 51 (2). On 
Jan. 13, 192], upon the application of the 
official receiver as trustee, under sect. 53 (J) 
of the Act, no trustee having been appointed, 
& it appearing to the ct. that bkpts., as 
partners, were then in receipt of at Jeast 
£200 a week under a contract with the A. Co., 
the above orders were varied. & orders were 
made that during the continuance of the 
engagement of bkpts. at the A. cach should 
pay weekly £25 out of his salary to the official 
receiver during the bkpcy.. the first: payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined. 


Green v. 


PART XXI. SECT. 7, SUB-SECT. 1.—A. 


8237 vii. —- -.}—A trustee to whom eaded an 


| 8449. Add. 
| 


et, but should not be dismissed, us 
w dismussal of the action nught be 
bar as 7es jyudicata un ia 


Appeals from these orders were dismissed by 
the Ct. of Appeal. Bkpts. having made 
default in payment of instalments under the 
orders, the ofticia] receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit & not by a report of 
the official receiver :—Held: the official 
receiver’s report was sufficient evidence in 
support of the application in each case, & an 
order LOr COU muse ve muaae.—lre 
WHALEY, L’a p. OFFICIAL RECEIVER, [1921] 
2K. B. 623; 125 L. T. 5113 sub nom. Pe 
WHALEY, lx p. OFFICIAL RECEIVER, Ie 
ScoTtr, La p. OrrictaL RECEIVER, 90 
lL. J. K. B. 892; 37 T. L. R. 645; [1921] 
B. & C. R. 1. 


8447. Add. Annotation :—Refd. Smythe v. Wiles, 


[1921] 2 K. B. 66. 


8448a. Summonses against co -respondent — For 


damages & for costs—Priority.]—Where dam- 
ages & costs are awarded against a co-resp. 
& petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs & the other in respect of the damages, 
an order will go in respect of the payment of 
costs first.—He WINTER, Ha p. WILLIAMS 
(1927), 44 1. L. R. 41; 71 Sol. Jo. 1002. 
Annotution :—Consd. Lie A Debtor, 
1029] 2 Ch. 146. 





MrRCHANTS BANK OF CANADA V. 
ANGERS (1921), 67 D. L. R. 604; 62 
S.C. lt. 354.--CAN. 


an assignment has been made under 
Bkpey. Act may, with the permission 
of the inspectors, under sect. 20 (1), 
proceed with an action begun by 
debtor before the assignment, without 
any leave to proceed, so far as bkpcy. 
proceedings are concerned. But the 
trustee cannot proceed with the action 
in the narve of the insolvent, bor in his 
own name, but onlyvin the official wo. J 
of the trustee.—/ie BRENNER (N.) & 
Go., Lrn., [1921] 4% O. TL. Re. 71s) 88 
D.L. BR. 640; 19 O. W.N. 445.— CAN, 


PART XXI. SECT. 7, SUB-SECT. 1.—B. 


m i. —--- {- Where an ussignee mn 
insolvency elects, under Lnsolvency 
Act, 1915.8. 176, to abandon a common 
law action commenced by the insolvent 

rior to his insolvency, the action may 
a stayed until further order by the 


future action by the amsolvent, should 
such an action be commenced by Jima 
after he hus obtained bis certificate of 
dascharge. MiLAN ¥. PRESLDENT, 
Wre., OF STIR OF HiipELBERG, [1928] 
Vo d. RR. 623 [1928] Argus L. lt. 5.— 
AUS. 


PART XXI. SECT. 8. 


n i. Order giving creditor right 
to bring proceedings— Appeal from.—A 
Judgo sitting in bkpcy. having granted 
a petition by resp., under Bkpcy. Act, 
4. 35, to be authorised to take certain 
proocedings in the name of the trustee, 
but at resp.’s own expense & risk, the 
Ct. of K. BE. held it was a mere pre- 
paratory Judgment & one not subject 
to the control of that ct.:—Held: 
special leave to appeal to the Supreie 
Ct. of Canada should not be granted.— 


oan 








eee, 


ai, Tv set aside preferential 
transactions—Rights of creditors not 
joining wn actrion.jJ—Held: creditors 
attucking transactions, & taking all 
the mek, cannot be compelled, in the 
event of success, to share the fruits of 
their success with those creditors who 
declined to share the rsk.—Re LONG- 
MORE (1922), 52 O. L. TR. 5703 3 
Co. B. It. 200.——CAN. 


r i. To proceed with appeal 
—fo Privy Council.}—Where one 
creditor applied for & obtained an 
order under Bkpcy. Act, gs. 35, allowing 
him to procecd, 1n the name of the 
trustee, but at his own oxpense & for his 
own benctit -—Held: an appeal to the 
Privy Council did not lic.—te ANDREW 
MOTHERWELL OF CANADA, LTD. (1924), 
55 O. L. R. 294; 5 C. B. R. 107.—CA e 








8459. Add. Annotation :—Mentd. 


Campbell, [1922] P. 187. 


8463. Add. Annotations :—Refd. Edwards v. Porter 
(1924), 41 T. L. R. 57: Green v. Weatherill, 
[1929] 2 Ch. 213. Mentd. Sutherland v. 
Hannevig, [1921] I K. B. 3386. > 


8471. Add. Annotation :—Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8475. Add. ae -—Refd. Nesom v. Metcalfe, 
[1921] 1 Ik. B. 400. 


Add. Aniotalion :—Refd. Nesom v. Metcalfe, 
[1921] 1K. B. 400. 


8480. Add. Annolation :—Refd. Nesom v. Metcalfe, 
[1921] 1 I. B. 400. 


8484. Add. Annotalion :—Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 


8485. Add. Annotation :--Consd. Nesom v. Mct- 
calfe, [1921] 1 K. L. 400. 


8486. Add. Annolation :—Refd. Nesom v. Metcalfe, 
[1921] 1 K. 13. 400. 


8496a. Evidence of means—Sufficiency of 
evidence.|— Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judgment debt by instal- 
ments, & a subsequent application is made for 
a committal order for non-payment of the 
instalments, the effective ‘‘ order or judg- 
ment’’ is the instalment order & not the 
original judgment, & on the application for a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denying 
means, unless there is reasonably direct 
evidence of means since the date of the in- 
stalment order.—NeEsoMm v. MFrcaLFe, [1921] 


Campbell  v. 


8479. 





PART XXII. SECT. 2. 


| 


Vol. V.—Bankruptcy. Cases 8459—8562. 


1K. B. 400; 90 L. J. K. B. 278 ; 
606 ; 37 T. 1. TR. 111, D. Cv 

8499a, —— Sufficiency of evidence of 
debtor’s means.! — Prohibition refused. — 
EDWARD v. Wyvitn (1885), 2 T. L. R. 210, 
C. A, 

8501. Add. Annotation + 
[1921] 1 Kk. B. 400. 


8506. Add. Annotations : — Mentd. Freeborn v. 


124 L. T. 


oe eee 


—Refd. Nesom v. Metcalfe, 


Leeming (1925), 89 J. PP. 170; Morriss v. 
Winter (1929), 43 TL. R. 643. 


' $511. Add. Annotation :—Mentd. Gilbert v. Gil- 


! 


property ‘in order to defeat, delay | 


bert & Boucher, [1928] P. 1 


Add. Tene -——-Consd. Nesom v. Met- 
calfe, [1921] 1 Ik. B. 400. 


8521. Add. Annotation:—Consd. KR. v. 
Crimina] Court JJ., Hao p. L. C. C., 
z2K.B. 43. 

8534a. Intent to defraud-—Burden of proof. |— 

On the hearing of a charge against bkpt.- 

under 1919 Act, s. 151 (4) (5). proof that deft. 

has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six months before the pre- 
sentation of the petition; but proof that 
during that period deft. has concealed or 
removed a part of his property to that value 
throws upon him the burden of showing that 

in doing so he had no intent to * %- 7 

R. v. BRIxtToN PRISON (GOVERNOR), 

SHURE, [1926] 1] K. B. 1273; 95 7.. J. 

8615; 134 L. T. 317; 28 Cox, ©. C. 

[1926] B. & C. R. 4, D.C. 

Add. Annotation :—Mentd. R. v. Manchester 


Local Profiteering Committee, Ha p. L. & Y. 
Ry. 1920), 89 L. J. IKK. B. 1089. 


8513. 


Central 
[1925] 





ix p. 
K. . 
1265; 


8562. 


such belicfs,’ as required by the 
k. B. Div. Kules.— Dow v. DAYMENT, 


k i —~ Loo. mr. LWiaNNE- 
BERRY w. X. I.), 13928} 3 IY. Le 388.— 
CAN. 


a Pee 


k il. -J}— Fraudulent Debtors 
Arrest Act, ht. S. O., 1914 (c. 83), enacts 
that before a writ of ca. sa. will be 
insued, it inust be shown that debtor 
hag been guilty of an intent to defraud 
lus creditors. Where debtor had 
assigned all his property for the benefit 
of his creditors & then Jeft Onturo w 
had subsequently returned with the 
object of settling pltf.’s claim & had 
resided unmolested in Ontano 
some time:—J/eld: no fraudulent 
intent shown.—CANADA LUMBER Co. 
CAN [1923] 4 D. L. RR. 594.— 





ki Under Absconding Debtors’ 
Act, "h. S. O., 1877 (ce. 68)—Debt must 
be due when writ issued.J—KYLE v. 
BARNES (1883), 10 P. IR. 20.—CAN. 


PART XXII. SECT. 38, SUB-SECT. 1. 


8534 iv. Prosecutuon—In what 
court.J—Upon a motion to quash the 
orders of a police magistrate on the 
ground that only a Judge in bkpcy had 
power to act in such a case :—-Held: 
since the offence was an indictable 
offence it ought to be prosecuted & 
carried on under the Criminal Code 
like any other offence of a criminal 
nature, & motion dismissed.—l. r. 
Roy, [1923] 2 D. L. R. 1182; 39 Can. 
Crim. Cas. 347; 4C. B. Rh. §0.—CAN. 

ti. —— — -——.]—To justify a 
committal of a judgment debtor under 
Arrest & Imprisonment for Debt Act 
for concealing or making away with his 








for ! 


or defraud his creditors or any of them,’’ 
a fraudulent intent must be shown. 
Neither due & reasonable appropriation 
of property or income to the mainte- 
nance & health of humeclf & his fanuly, 
to circulmmptances, nor, of 
themselves, mnprovidence or ‘* great. 
carclessness “? in expenditure, import a 
fraudulent intent. Continuous wilful 
& extravagant squandering of debtor’s 
Income in self-indulgence ought be 
carried to such a degree as would 
manifest a fraudulent imtention to 
contravene the statute.—CUTLER v. 
cen [1921] 1 W. W. RR. 686.— 


according 


Affidavits 
used on an apphecation for a writ of 
attachment under Abse onding Debtors 
Act, KR. SS. 5., 1920 (c. 58), 5. : 

that dcfts. were “ badly nvoleed care 
* financially embarrassed,’ setting out 
& newspaper advertisement by defts. of 
certain chattels for sale & giving 
deponents’ opmions from their ‘ ex- 
porience ** in dealing with defts. that 
they were attempting to sell with 
intent to defraud creditors :—Held : 

insufficient to justify granting the 
apphecation.— CANADIAN BANK OF Com- 
MERCE v. Kenzi, [1923] 2 W. W. KK 


oe ocean 

—- ——.]}——Held: the 
affidavit of pltf. stating mercly that he 
had good reason to believe & did verily 
belicve that deft. ** has assigned, trans- 
ferred & disposed of his personal 
property & effects by a bill of sale 
with intent & design to defraud his 
creditors *? was insufficient. The afii- 
davit must show ‘*‘ such facts & cir- 
cumstances as form the grounds of 


261 


t ii. —- —— --—.} 





H9fs; t DL Ne. 772; 82 Man. lL. KR. 


T7125 
402; [1922] 3 W. W. "lt. 1119.—CAN. 
t iv. 


—~-.J—On a prosecution 
under the Criminal Code, s. 417, 





the 
intent & not the effect is to be looked 
at, &, where the effeet of a conveyance 
Is tnerely to prefer ane epadifan aver 
another, the intent to prefer not being 
anintent to defraud, there is no offence. 
-- Rov. Crew, [1926] 4 2. Li. R. 841; 
46 Can. Crim. Cas. 123; 09 0. L. Ff. 


ci. —~— Giving undue preference. }J— 
A, convicted of a contravention of 
Insolvency Act, 32 of 1916, 6. 139 (3), 
had shortly before lhe surrendered his 
estate nade payments to two creditors, 
& there was no proof to rebut the in- 
ference that he Intended to prefer these 
creditors :—J/eld : the conviction should 
be sustainced.—R. v. ISMAIL (1920), 
App. D. 316.-—S. AF. 


PART XXII. SECT. 3, SUB-SECT. 2. 


8544 ii. —-—~ Insolvency Act, 32 of 
1916, 8. 136 (3).J)—-The offence created 
by this sect. consists in the disposal by 
insolvent otherwise than m tbe ordinary 
course of business of property which he 
has obtamed on credit, & the jury 
should be directed to confine their 
attention to the mode of disposal of 
the property purchased on eredit.— 
lt. v ABRAHAMSON (1920), App. D. 
283.—S. AF. 


PART XXII. SECT. 8, SUB-SECT. 3 


8555 ii. -——.]-—PARAK v. R. (1919), 
ON. L. R. 328.—S. AF, 


Cases 8565a—8665. 


8645a. 


PART XXII. SECT. 3, SUB-SECT. 6. 

sv. l’rocedure for commencing dc proper adjournment of 
carrying on prosecution.}—Where bkpt. 
is charged with indictable offences 
under Bkpcy. Act, 8. 89, & orders to 


| R. v. DORRINGTON 
(1927), 20 Cr. App. Rep. 1, C. C. A. 


8571. Add. Annotation :-—Mentd. R. v. Manchester 


Local Profiteering Committee, Ex ». L. & Y. 
Ry. (1920), 89 L. J. K. B. 1089. 


8576. Add. Annolalion :—Mentd. R. v. Manchester 


Local Profiteering Committee. Fa p. L. & Y. 
Ry. (1920), 89 L. J. K. B. 1089. 


8583. Add. Annotation :—Mentd. R. v. Pickering 


(1921), 15 Cr. App. Rep. 175. 


8587a. ——— Obligation to disclose bankruptcy abso- 


lute.]|—The obligation imposed by 1914 Act, 
8. 155 (a), on an undischarged bkpt. to disclose 
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his position to the person from whom he 
seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not.—R. v. LEINSTER (DUKE), 
[1924] 1K. B. 311; 9381. J. K. B. 144; 130 
L. T. 818; 87J.P.191; 40T. L. R. 33; 68 
Sol. Jo. 211; 27 Cox, C. O. 574; 17 Cr. App. 
Rep. 176; [1924] B. & C. R. 78, C. C. A. 


8683a. Bankrupt guilty of gambling—Severity of 


sentence.|——R. v. BREWIN (1926), 19 Cr. App. 
Rep. 154, C. C. A. 


Part XXII|—Compositions and Schemes and Deeds of 
Arrangement. 


8645. Add. Annotations :--Apld. Re Hillis, [1925] 


Ch. 564. Refd. Huddersfield Fine Worsteds 
v. Todd (1925), 42 T. L. R. 52. Mentd. Re 
Lee, La p. Grunwaldt, [1920] 2 K. B. 200; 
fie A Bankruptcy Notice, [1924] 2 Ch. 76. 


To entertain claim to enforce right 
adverse to deed—Creditor not entitled to 
benefit of deed.]—In 1922 applt. entered into 
the employment of debtor as manageress of 
his business, & as a condition of such employ- 
ment she lent him a sum of £500 for the re- 





payment of which he gave her a charge on | 


his share & interest in his business. In 1924 
debtor exccuted a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
part, three named creditors of the third 
part, & ‘“‘ the several persons, companics, & 
partnership firms, being creditors of debtor, 
whose names & seals are set out & affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called ‘the creditors’ ’’ of the fourth 
part. Applt., who refused to consent to the 
deed, applied under the above sect. for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share & interest, with the exception of 
chattels, of debtor in his business, & for an 
order that the trustee should hand over & 
execute such documents as might be necessary 
for the purpose of transferring the share & 
interest to applt. The registrar in bkpcy. 
dismissed the application on the ground that 


jirat pd A 

~—Held: the meeting was irregular & al by the Act of incorporation, or by the 
business done void, because the tirst articles of assocn.; if i 

proposed meeting was not. adjourned the burden of establishing its necessity 


he had no jurisdiction under the sect. to 
entertain it. On appeal :—Held: (1) the 
object of the sect. was to provide a trustee 
or cestui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Uh. Div. under R. 8. C 
Ord. 55, r. 3; (2) applt. was not a creditor 
entitled to the benefit of the deed; creditors 
so entitled were those defined as such by the 
deed, & applt., not having assented to the 
deed, did not come within that category ; 
(3) applt.’s claim was not for the enforcement 
of the trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed.— 
Re Exuis, [1925] Ch. 564; 41 T. L. R. 474 ; 
sub nom. Re Evuis, hz p. MYTTENAERE, 94 
L. J. Ch. 239; [1925] B. & C. R. 813 sub nom. 
Re A DEFD OF ARRANGEMENT (No. 9 of 
1924), 133 I. T. 806, C. A. 


8645b. Under 1914 (Deeds) Act, s. 11-—To extend 


time for giving security by trustee.|—--The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect. within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner.—l’e EARLY, SMITIL & 
Pavey, Hr p. TRUSTEE (1928), 98 L. J. Ch. 
34; [1928] B. & C. R118. 


8665. Add. Annotation :-—Refd. Everett v. Griffiths, 


[1924] 1 K. B. 941. 


— Meeting held on following day—-No company.|—A proxy need not be under 


the co.’s seal, unless expressly required 
t is so required 


prosecute are made under sect. 93, the 
prosecution must be commenced & 
carried on under Criminal Codec, & ua 
justice of the peace or police magistrate 
has jurisdiction to receive the informa- 
tion, hold the preliminary investiga- 
tion & commit for trial. Upon a com- 
mittal if the judge who made the order 
presides at the trial, he acts not as a 
Judge in bkpcy., but as a judge of the 
Supreme Ct.-—R. (HMERY) wv. Roy, 
[1923] 2 W. W. Rh. 400.—CAN. 


PART XXIII. SECT. 3, SUB-SECT. 1. 
sw. Meeting duly summoned not held 


according to the rules.— Re WHOLESALKI 
Grocers, LTn., [1923] 3 D. L. R. 491 ; 
3 C. B. R. 650.-—CAN. 


PART XXIII. SECT. 3, SUB-SECT. 2. 

m i. —— Wife of bankrupt.|--The 
wife of bkpt. is not barred by her 
status as wife from voting on a resolu- 
tion to wind up her husband's estate 
under a deed of arrangement, although 
the effect of the resolution is to prevent 
the election of a trustee.—MAONAUGHT 
ae guy WHORE, [1927] S. C. 285.— 


8677 ii. —— ——- —— Proxy for 


is on the person alleging it. 

A proxy which purports to be signed 
by the co., under which is subscribed 
the name of the person who affixes the 
signature of the co. & who so describes 
himself that the chairman can conclude 
ho is an officer or employee of the co., 
ia primé facie evidence of authority, & 
the chairman should recoive it & permit 
the person named therein to vote.— 
Re McCousrery, Re STRATTON & 
GREENSHIELDS, LTn., (1924) 4 D. L. R. 


8682 i. ———- In respect of whai debts 
—Unliquidated damages. }—Where there 


8703. Add. Annotation :-—Mentd. Sevenoaks 
U. D.C. v. Twynam, [1929] 2 K. B. 440. 

8706. Add. Annotation :-—Mentd. Sevenoaks 
U. D.C. vo. Twynam, [1929] 2 K. 3B. 440. 

8716. Add. Annotalion : -Mentd. Sevenoaks 
U. D.C. v. Twynam, [1929] 2 K. 2B. 440. 

8751. Add. Annotation :-—Mentd. Sevenoaks 

JI, D.C. v. Twynam, [1929] 2 K. B. 140. 

8758. Add. Annotution :-~Refd. Sevenoaks U. D.C. 
v. Twynam, [1929] 2 K. B. 440. 

8768. Add. Annotations :—Refd. Re Ellis, [1925] 
Ch. 564; Huddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. R. 562. Mentd. Re Lee, 
Ee p. Grunwaldt, [1920] 2 K. B. 200; Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. 

8771a. Unstamped deed—Admissibility in evidence 

To prove non-registration.|—Re Suaw, Fx p. 

OFFICIAL RECEIVER, No. 434a, ante. 


8778a. -—In 1904 debtor who was 
heavily indebted, & against whom bkpcy. 
proceedings were pending, signed an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making | 
certain deductions, to distribute the balance 
among the creditors, & in consideration of | 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed & to accept payment of their 
debts by instalments & to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appct. assented 
to the instrument, which was never registered 
under the Act. The arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appct. receiving pro rata 
amounts on his debt between Aug. 1905 & 
July 1917. The debt carried interest at 
4 per cent. & the payments under the arrange- 
ment to appct. were not suffictent to cover 
the interest so that an umount exceeding the | 
original debt was still owing to appct. In 
Feb. 1919, an administration order under 
1914 Act, s. 130, was made upon a creditor’s | 
petition for the administration of deceased 
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debtor’s estate as being a person who had 
died insolvent, & the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
of the trustee under the instrument a sum 
of £465 8s. 3d. which the official receiver 
claimed on the ground that it formed part 
of the general estate of debtor, & the trustee 
paid the amount to him upon the terms that 
the official receiver was to be in the same 
position as he would have been if the money 
had remained in the trustee’s hands. On a 
motion by appct. for a declaration that the 
£465 8s. 3d. was held by the trustee on behalf 
of the assenting creditors, including appct., 
was divisible amongst them, & that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for all sums 
received or receivable under the arrangement : 
—Held: (1) the instrument was a decd of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors generally & also upon the ground 
that it was an agreement for a composition ; 
(2) not having been registered it was void 
under sect. 5 of the Act; (8) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument held the £465 8s. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, & was bound to repay it to 
him; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument & all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official receiver as his repre- 
sentative, estopped from setting up its in- 
ralidity & claiming from the trustee any 
money still in his hands; (5) equally there 
was no estoppel which prevented appct. 
from setting up the invalidity of the instru- 
ment & proving in the administration for 
the balance duc to him from debtor; (6) as 
the instrument was void the release of the 
debts it contained was of no effect; (7) as 


is a claim for unliquidated damages, 
they must be assessed before the 
claimant can bave any right to vote.— 
Re ANDREW MOTHERWELL I[STATE, 
11923]4D.L. R. 986; affd. 250. W.N. 
359.—CAN. 

8682 ii. —-—-.]}--Held : 
valuation by the ct. a condition pre- 
eedont.——Re ARTIUR FURL Co. (Man.), 
11927) 1 D. L. RR. 646; [1927] 1 
Ww. W. R. 158.—CAN. 

8684 iv. —-—.]-—Since Bkpoy. Act, 
1921 (c. 17), 8. 12, Bkpcy. Act, 1919 
(c. 36), 5. 13 ) must be construed as 
mean that in the caloulation of 
proved debts, the two-thirds in value 
may be composed partly of debts less 
than $25, but as regards voting, 
creditors whose claims are less than 
$25 are to be excluded. Under 
Bkpcy. Act, 1919, 8. 42, no one whose 
claim is for less than $25 may vote.— 
Re BLUEBIRD Fasnion SHOPS, LTD., 
[1921] 59 D. L. R. 549.—CAN. 

sa. Appeal from decision of chair- 
man—Rights of creditor who has not 
filed proof at time of meeting.)—A 
creditor is entitled to exercise his rights 

rovided he has duly proven his claim 
mn accordance with Bkpcy. Act & 
Rules prior to the hearing of the 
appeal. The ct. may adjourn the 
hearing of the appeal to permit of 
such proof, provided that the creditor 


tear 





has not delayed unreasonably in 
making it.—RHe McCoumpREY, He STRAT- 
TON & GREENSHIELDS, LTp., [1924] 
4D. L. R. 1227; [1924] 3 W. W. Rh. 
587.—CAN. 

sb. ——— On technical grounds— 
Necessity to rarse objection before 
decision given—Discretion of court.}— 
Re McCousrsey, Re SYRATION & 
GREENSHIRLDS, Lrp., 1924) 4 D. Lf. 
1227; [1924] 3 W. W. R. 587.—CAN. 

sc. Application by creditor to be 
added or substituted as uppellant.)— 
Not allowed, since the lattor creditor 
had a right of appeal, & the rights 
of the creditor applying to be added 
wowd not be affected by the non- 
joinder or  non-substitution. — Re 
McCouBRey, fe STRATTON & GREEN- 
SHIELDS, LTp., [1924] 4 D. L. R. 1227; 
1924] 3 W. W. KR. 587.—CAN. 

sd —— That creditor entitled to votec— 
Objection at mecting.}—Held: not a 
condition precedent— Re ARTHUR 
Fur, Co. (Man.), [1927] 1 DD. L. i. 
646; [1927) 1 W. W. Rt. 153.—-CAN, 


PART XXIII. SECT. 5, SUB-SECT. 1. 

sk. Lffect of.}— A composition or 
scheme of arrangement, though ap- 
proved by the ct. & by statute binding 
on all the creditors, is at bottom only 
@ contract between the parties. 
Croditors’ rights are only suspended 
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during the composition period. There 
sno obligation, legal or morpl, which 
can debar the composition creditors, if 
the composition has been annulled, 
from claiming to rank on the agsots of 
the estute pari passu with the creditors 

7... Claims have arisen since the 
composition.—re Lipson, [1924] 3 
D. L. R. 761; 55 0. lL. R. 215; 34 
O. W. N. 382.—CAN, 

sm. — ~—.}— Held: a judicial hypo- 
thee upon real assets of debtor, re- 
sulting from registration, was post- 
poned to an authorised assigninent 
subsequently made by debtor for the 
benellt of his creditors.—ROYAL BANK 
OF CANADA v. LARUR, [1928] A. C, 
187; 97 I. J. Pp. GC. 493 188 LT. 
562; 44 'T. L. R. 267.—CAN. 

sp. Authorised assignment by part- 
mer on behalf of firm— No authority by 
other partner.}—Held : | invalid.—fte 
SQquIRES BRotuERs, [1922] 3 W. W. R. 
30; 68 D. L. HR. 571.—CAN. 


PART XXIII. aaa 5, SUB-SECT. 2,.— 


st. Under Bankruptcy Act—Deed of 
assignment.J|—The title of an assignee 
is not complete as agaist third persons 
until registration.—TowrERs v. SOLo- 
Mon, [1922] 1 W. W. R. 1077; 2 
C. B. Rt. 579.--CAN. 


8782a. 


8782b. 


under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income so long as he lived, no promise to pay 
the balance of the debts could be implied 
from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation, & appct.’s right to 
prove in the administration for the balance 
due to him was therefore barred.—Re LEr, 
iz p. GRUNWALDT, [1920] 2 K. B. 200; 89 
L. J. K. B. 364; 123 L. T. 31; [1919] 
B. & C. R. 287. 


Annotations :—As to (3), (4), (5) & (6) Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. a . 
Worsteds v. Todd (192! ae rr T. L. 


8779. Add. 


g pudcensuent Trine 


Annotation Menta: "Republica de 
Guatemala v7. Nuncz, [1927] 1 K. B. 669. 


8781. Add. Annotation :—Mentd. Lipton v. Bell, 


[1924] 1 K. B. 701. 


Assignment of property to trustees for 
benefit of creditors—Assignment not to be 
registered.|—Re A BANKRUPTCY NOTICE, No. 
Tia, ante. 


Authority to realise trader’s estate & 
to apply proceeds in payment of creditors.|— 
A. letter signed by debtor in the following 
form: ‘1 hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, & al) other assets & to apply 
the proceeds first in payment of the costs, 
charges, & preferential claims, etc., & 
secondly to pay the balance to my creditors 
pro rata’ ;—Held: (1) not an “ assignment 
of property ’’ within sect. 1 (2) (a) of the 
above Act; (2) not a decd of arrangement 
within sub-sect. ].—Lipron (B.), Lrp. v. 
Bru, [1924] 1 K. B. 701; 40 T. L. R. 1638; 
sub nom. LIPTON (B.), Livp. v. BELL, HAYES v. 
BEL, 93 L. J. K. B. 563; 180 L. T. 749; 
68 Sol. Jo. 521; [1924] B. & OC RR. 82, 
C. A, 








8782c. —-_— Document discharging debtor—Con- 


stituting assignment for benefit of creditors 
generally.|—ltt.’s claim was for £148, the 
amount of two bills of exchange drawn by 
pitf., accepted by deft. & dishonoured on 
presentation. Deft. pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft accepted the folowing terms 
for the settlement of all debts owing by deft. 
to them: ‘ (1) all the goods which have been 
removed from M.’s office & given to M. & Co., 
in trust on behalf of creditors, should be 
handed over to the creditors .. . (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable ... (8) M. also 
undertakes to pay on his own account 
(certain creditors named therein) who shall 


8782d. 


Oases 8778a—-8789. ENGLISH AND Empire Dicest SUPPLEMENT. 


creditors. I agree to these terms ”’ :—Held: 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
within sect. 1 of the above Act, & was void 
owing to non-registration.— LANDSBERG v. 
MENDEL, [1924] W. N. 46. 

Deed of arrangement made by insolvent 
debtor. |—-A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £150,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs.. a 
composition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1926, & he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 
amount of his liability. Some of his creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, &, acting. 
under legal advice, debtor did not register 
the deed. After paying his trade creditors, 
including pltfs., a small portion of the com- 
position, debtor sold his business & entered 
into another scheme of arrangement with his 
creditors, to which pltfs. refused to be 
parties, & they sued for the original debt 
owing to them, Jess the amount which they 
had received under the composition :—Held : 
(1) the deed came within Deeds of Arrange- 
ment Act, 1914 (ec. 47), 8. 1 (1) (0), &, not 
being registered, was void; (2) pltfs., who 
had assented to the deed, were not: estopped 
by such assent from denying the validity of 
the deed ; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 
therefore pltfs. were relegated to their original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. FHIUDPERSFIKLD = KINE 
YY ORSTEDS Lrp. v. Topp (1925), 184 L. T. 
82; 42° T. L. R. 52. 








8787. ue Annotations :—Refd. Ite Ellis, [1925] 


Ch. 564; Huddersfield Fine Worsteds r. 
Todd (1925), 42 T.L. R. 52. Mentd. He Lee, 
Ke p. Grunwaldt, [1920] 2 K. B. 200; Ae A 
Bankruptcy Notice, [1924] 2 Ch. 76. 


8788. Add. Annotations :—Refd. Huddersfield Fine 


Worsteds v. 
Mentd. Ae 
Kk. B. 200. 


Todd (1925), 134 L. T. 82. 
Lee, Ex p. Grunwaldt, [1920] 2 


be excluded from the list of the gencral 


PART XXIII. SECT. 5, SUB-SECT. 2.— | e W. ON. 244; 59 D. L. 1. 457; 
B. . B. Rl. 482.—CAN. 
ga. Necessity for.) —An assignment 
under Bkpcy. Act must be accepted 8810 i. Reasonable security pro- 


for rogistration though not) accom- 
anied by the affidavit provided for 
y Homesteads Act, 1920, 8. 7, & by 
Assignment Act, 8. 7a. -_ he Jean 
Tittrs AcT, Re Ciry GARA 
MACHINE Co., Lrp., [1921] 1 W. Ww. R. 
371; 459 D. L. R. £16; 1¢ B. RR. 
4 


PART XXIII. SECT. 6, SUB-SECT. 1.— 
i. Non-assenting creditors 
not opposing.}—Re Howk, [1921] 20 











tided.J—In a composition scheme, if 
one of the creditors obtains an ad- 
vantage over the others the ct. will 
acrutiniso the scheme very closely. 
Where under a scheme all the treditors 
would receive more than 50 per cent. 
& it was reasonable & provided fer 
immediate payment, of all but one of 
the creditors, but the creditor who 
financed the scheme would be entitled 
to be paid in full, the ct. ratified the 
composition as the most advantageous 
that. could be proposed.—Frte GARDNER, 
ler p. CRorr & Sons, LTD., [1921] 19 


ORA 


8789. Add. Annotation :—Refd. ke A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


O. W. N. 25: 59 D. L. R. 555; 1 
C.B. it. 424.~CAN. 


8811 i. Whether bound to refuse to 
approve—Fraudulent conduct. |}—The ct. 
will approve of a co1upromise between 
debtor & his creditors which is in the 
best anterests of the creditors, even 
where debtor hus obtained credit by 
false & fraudulent representations, 
where debtor by his discharge is not 
relieved from )iability for the full 
claim of a creditor from whom be 
obtained credit by false & fraudulent 
representations, & he is stil] Jiable to 
prosecution.—He CUMELNITAKY, [1922) 
San nen eae R. 492.— 


8872. Add. Annotation :—Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 

8882a. ——.]—FLOWER v. LYME REGIS Conrpn., 
No. 1775a, ante. 

8923. Add. Annolation :—Refd. Re Griffiths, Jones 
». Jenkins, [1926] Ch. 1007. 








8929a. Debtor expecting execution—Deed 
valid.|.—BowrEN »v. Bramipcr (1833). 6 
C. & P. 140. 


8929b. —-— Execution paid out by debtor—Money 
not recoverable by trustee.|—_BoyLE v. BLAck- 
STOCK (1863), 8 I.. T. 641. 

8933a. & Sale of effects thereunder by trustees 
——Property protected—Although purchaser 
allowing debtor to retain possession. |]|—1.EoN- 
ARD v. BAKER (18]8), 1 M. & S. 2513; 105 
E.R. 94. 

Pen ION :—Refd. Latimer v. Batson (1825), 4 B. & C. 

52. 

8933b. —— Although balance unsold 
remaining {fn debtor’s possession.|—Woon- 
ERMAN v. BALDOCK (1819), 8 Taunt. G76; 
129 HK. R. 547; sub nom. Woonuam v. 
BaLpock, 8 Moore, C. P. 11. 


Annotations :—Refd. Aldred r Constable (1844), 3 L. T. O.S. 
299; Wickman v. Cox (1858), 30 L. T. O. S. 2793 Barker 
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8933c. ——.]—Held: from the date of the deed of 
assignment the trustee was the legal owner 
of debtor's property, & the possession taken 
by him was effectual, so that there was no 
property of debtor which the sheriff could 
scize.—NORTH KMASTERN Ry. Co. v. SPARK 


8965a. S. BP. Re Price’s TrRusr Dren (1868), 
I. R. 6 Mq. 460; 19 L. T. 1183 16 W. i. 
QO7 


Annotations —— Apld. te Raphael's Trust Wstate (1870). L. BR, 
9 Mg. 233. Refd. Bell: Bird (1568). TL. RR. 6 Bq. 630. 
8970a. Restraint of trustee from acting—Injunc- 
tion.|—IZARD 7. COLBRON (1821), 13 > Price, 
3273; M'Cle. Sl: 147 kK. RK. 1006. 

9023. Add. Annotation :— Mentd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 


9026a. Putting up property for sale.|— 
Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the Jease.—CARTER v. WARNE (1830), 4 
C.& P. 191; Mood & M. 479, N. P. 

Annotations :— Consd. How ev. Kennet. (1835), 38 Ad. & El. 





vo. Furlong, [1891] 2 Ch. 172. 


PART XXIII. eas 6, SUB-SECT. 1.-— 


8825 ii. —-~-.}—Where the 
judge refused to sanction an arrange- 
ment on the ground that there was 
evidence of reckless, not to say dis- 
honest, trading on debtor’s part fo 
some years previously, & be adjudged 
debtor bhpt.:-—-Held: on the facts, 
there was no sufheient ground for 
overruling the wishes of the majority 
of the creditors accepting debtor's 
proposal for an arrangement, & the 
order of adjudication must be dis- 
charged. Wrinciples which should 
guide the ct. iu dealing with arrange- 
inents under Irish Bkpt. & Insolvent. 
Act, 1857 (ec. 60), considered. Re 
C., [1926] I. RR. 14.—IR. 


PART XXIII. SECT. 6, SUB-SECT 2. 

8843 iv. --—.)—In special eircum- 
stances under Bkpcy. Tule, 68 (2), the 
ct. may set aside 8 Composition, 
although it has been ratified. & may 
order bkpt. to make another which 
will provide greater security for the 
creditors. But where w composition 
has been ratified, & 1s a reasonable & 
fair attempt to pay creditors as much 
as possible, there can be no grounds 
for setting 1 aside.— ROSENINAL tv. 
Horek & Harr (1922), 67 D. L. KR. 628; 
24 Q. P. RR. 120.—CAN. 

Bf. Absence of information & under- 
valuation.)-—Held: the proposal was not 
** reasonable & proper.”—Jte GASTON, 
[1922] 21. R. 179.— IR. 


PART XXIII. SECT. 6, SUB-SECT. 5. 








8860 ii. ——.}—Re C., No. 
8825 ii, ante.—IR. 
8865 i. enhanced value of 


assets.}—An offor of a composition was 
passed by the requisite majority of 
creditors, & confirmed by the ct. 
Later, the property was sold for a 
price which considerably increased the 
assets. An opposing creditor then 
applied for an order setting aside the 
arrangement :—Z/eld : & composition 
passed bv the requisite majority of 
creditors & confirmed by the ct. cannot 
be upset except for fraud.—Fe Q., AN 
oon EBTOR, [1923] 2 1. R. 


PART XXIII, SECT 8, SUB-SECT. 3,— 


k (p. 1090) i, —-—.]}—Re CoBourG 


FeLT Co., Ee p. Waver, [1925] 2 
DL R997; 5C. B RR. 622.--CAN, 
t (pp. 1090) i. ——- Flomestcad lands 
Claim of crempteon not filcd-- Sale of 
homestead lands | -!’., in Jan POLY, 
exeeated an assigninemt tor the benent 
of his creditors of all his property except 
two Jots of land on whieh be & his 
fanuly dived, the value of which did 


not exceed $1,500; & this) assign- 
ment was dulv” registered by the 
assiznees. By transfer dated me Apr, 


1912, 1. transferred all his right, title 
& mterest on the two homestead lots 
pltf., for value; & P.’8 clanm to the 
lotpasexenipt frontseizure & sale under 
execution was admitted im writinye 
bv lus assignees  P.. however, did not 
hile a claim: of exemption within thirty 
days of the registration of the assizn- 
ment: & the reeistrar refused to 
register the frausfers, on the ground 
thal PP had no might to deal with the 
Jand, beeause of tus failure to file a 
Clann of exemption within thity davs 
under Land Mithes Act, RS. Sask. 
1909, ec. dd, 6. 317 - Meld > this 
statutory provision was not applicable, 
mw othe cirewmnstances | stated, the 
registrar should be = direeted, under 
Land Titles Act, 6 350, to register the 
transfers as Wf the assignment had not 
been registered.  lianvenot. FRAUEN 
(1913), 21 Wo id. Rods twew PP 
Isis ob PD. dL. RR. 238.-- CAN. 


sl. Judgment J—Onder an asyigne- 
ment in trust for the benefit of creditors 
of all the assignor’s property the 
assignee is entitled to an assignment 
of a bond which a purchaser under an 
agreement of sale with the assignor 
has entered ito to protect the assignor 
against his (the purchaser’s) default 
under the agreement, &, if before such 
assignment of the bond the assicnor 
has obtained Judgment on it, the trustee 
has a right to an assignment of the 


Judgment.—Re Hirrscn . ALTON, 
INTERIOR TRusT Co. » MACKENZIE, 


[1925]4 D.L H. 695; [3925] | W. Ww. 
R 429; 34 Man. L. R. 650; 5C. BR 
545.—CAN. 

80. Assigned property—Collecfion Act, 
R.S.N.S., 1923 (¢. 232).]}—Re Potson, 
TRUSTER v. THOMPSON & SUTNERLAND, 
LTp., [1926] 1 DP. L. R. 330; 58 
N.S. R. 345.—CAN. 


PART XXIII. SECT. 8, SUB-SECT. 3.— 


-.}~-Payment into 
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| ct. 


659; White rv. Hunt (1870), L. ht. 6 Wach. 32. 


under a garushee summons, under 
Alberta practice, 1s not pavment to the 
garnishiug creditor under Bkpcy. Act, 
8. 11 (1), s0 oF 10 prevent a subsequent 
authorsed assignment taking pre- 
ecdenece over the = garnishment.— 
WESTERN CANADA FLOUR MILIS Ca.,, 
Lrp. vv. WinitTe Bakery, [1921] 1 
W. W. RR. 888: 59 DL. R. 621; 
1C. 3B. R. 390.—-CAN. 


PART XXIII. wand 9, SUB-SECT. 1.— 


sp. T'o fic date of credilors’ mect- 
ings.|--When an authorsed = trustee 
takes over the estate of bkpt. as though 
he were bequestrator, he has authority 
to fi. the date of the creditors meeting 
& inay change the date where 1t 1s 
impossible to give proper notice, & any 
meetang held on a date not 50 finally 
fixed by the trustee 18s) Nlegal.— 
LEFAIVRE & GAGNON v. Di LISLE 
(1922), G6 D. L. R. 264.—CAN. 


sq. To apply to court -—For approval 
of composition arrangenent.|—Re SAW 
(1920), 59 DLR. 619; 1G. B. RR. 368. 


_ 
e 


: Tor directions.J— A _ trus- 
tee has the right to upply to the ct. 
for directions mn connection witb the 
adiministration of the estate, but 18 
not enututled, prior to an authorised 
assignment or receiving order, to bring 
wto et. persons who may be en- 
titled to certam assets, in order to 
determune thelr legal rights.—/te GrL- 
LEK BROTHERS, [1924] 2 D. I. R. 590; 

1O. L. R283; 4C. B. R. 108.—CAN, 


sw. To attack chattel mortgage— For 
non-compliance unth Chaticl Mortgage 
aAct.J--An authorised assignee or trustce 
in bkpecy. can maiptain an action to 
set aside a transaction for want of 
comphauece with the provisions of Bills 
of Salo & Chattel Mtge Act, even 
although the transaction wath complete 
before Bkpcy. Act came into force,— 
HoOULDING v1, CANADIAN CREDIT MEN’S 
TrRusT ASSOCN., LTb., [1921] 2 
W. W. R. 899; 14 Sask. L BR. 356,— 
CAN. 


6x. ——.]—Re HaMER, Ev p. 
RovaL BANK OF OANADA, [1922] 1 
W. W. R. 1241; 66 D. L. R. 800; 15 
Sask. L. R. 165.—CAN. 





Cases 9029—9575. 


9029. Add. Annotation :—Mentd. Sun Bldg. Soc. 
v. Western Suburban Bldg. Soc., [1921] 2 
Ch. 83. 


9032a. |—Re LEE, Ha p. GRUNWALDT, No. 
8778a, ante. 


9034a. --.| -7?e LAMPLOUGH (CLARKSON), fx 9. 
HARDING (1835), 4 Deac. & Ch. 793, Ct. of R. 


9074. Add. Annotation :—Refd. Goldfarb v. Bart- 
lett & Kremer, [1920] 1 K. B. 639. 


9081. Add. Annotation :—Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


9094. Add. Annotation :—Refd. Re Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. 


9109a. 
No. 8778a, ante. 


9181a. Assent by assignor of debt——Not sufficient 
assent.]— PINDER v. CoqQul (1866), 15 W. R. 22. 

9198a. ——.]—Re LEE, Ex p. GRUNWALDT, 
No. 8778a, ante. 


9198b. .}—HUDDERSFIELD Fink Wor- 
STEDS, Lrp. v. Topp, No. 8782d, ante. 
Compare No. 797a, ante, & original volume, 
p. 160, No. 1498. 


9201. Add. Annotalion : —-Mentd. Sevenoaks 
U. D.C. oe. Twynam, [1929] 2 KK. B. 440. 
9229a. —— ——.]—IIupprrssieLD FINr Wor- 
STEDS, LTD. v. Topp, No. 8782d, ante. 

9258a. S. P. Crcin v. PLAISTOW (1794), 1 Anst. 
202; 145 KE. R. 844. 

Annotation :-— Apld. Britten v. Hughes (1829), 5 Bing. 460. 

9276. Add. Annolation :—Mentd. Oamillo Tank 
S.S. Co. v. Alexandria Engineering Works 
(1921), 88 T. L. R. 134. 

9311a. Right to take proceedings under 1914 
(Deeds) Act, s. 23—Claim to enforce right 
adverse to deed.|—te Exzis, No. 8645a, arite. 


9486. Add. Annotation :—Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

9538a. --- —--.]---A. instituted a suit) against 
B.& C. respecting a sum of £4.000. 1. also 
was made a party to the suit; but, having no 




















|—Re Ler, Fx p. GRuNWALDT, | 
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interest, he disclaimed. <A., B. & C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, assigning 
the £4,000 to trustees in trust to pay to D. 
his costs of the suit, & to divide the rest 
of the fund amongst A., B. & C. D., though 
he was not. a party, either to the compromise 
or to the deed, filed a bill against A., B. & C. 
& the trustees, to compel a performance of 
the trusts & payment of his costs. A 
demurrer by C., for want of equity, was 
allowed.—GIBBS v. GLAMIS (1841), 11 Sim. 
584; 59 E.R. 999; sub nom. GIBBS v.GIBBON 
5 Jur. 378, L. C. 

Annotations :— Consd. Steele v. Murphy (1841), 3 Moo. 

P.C.C. 415; Synnot v. Simpson (1854), 5 H. L. Cas. 121. 

9538b. ——--- --— Provisions coming into operation 
after death of debtor.|—The doctrine of 
Garrard v. Lauderdale (Lord), No. 9536, ante, 
dves not apply to provisions for creditors 
which do not. come into operation till after 
the death of the scttlor.—Re FrrzGERALD’s 
SETTLEMENT, FITZGERALD v. WHITE (1887), 
37 Ch. D. 18; 57 L. J. Ch. 5943 57 1. TT. 
706; 36 W. R. 385, C. A. 

Annotations ;-- Apld. Priestley 7. Ellis, |1897] 1 Ch. 489. 

Mentd. Frewen rv. Law Life Assee. Soc., {1896] 2 Ch. 511. 

9540a. .|—A., on going abroad, granted 
& assigned to LB. freehold & personal property 
upon trusts for management & realisation, 
& for payment of A.’s debts & of the surplus 
to A.; the deed contained full powers for 
scttling demands. B. communicated with the 
creditors upon the subject of the trust :— 
Held: the creditors did not thereby acquire 
any right to sue the trustee for the purpose 
of having the trusts performed.—CorRn- 
TAWAITE Vv. FRITH (1851), 4 De G. & Sm. 552 ; 
64 Ki, R. 954, 


9543. Add. Annotations :—Refd. Ne Drage, Palmer 
& Roberts v. Knight (1926), 1384 L. T. 765. 
Mentd. Jte Cohen, Ea p. Trustee, [1924] 2 Ch. 
ae as Hoyle, Ea p. Trustee, [1924] B. & 


9575. Add. Annotations :—-Apld. Farey v. Cooper, 





PART XXIII. SECT. 10, SUB- 
SECT. 2. A. 


sy. Assignment to creditor to sceure 
eadvances—Relention of amount — by 
assignee an ercess af amount paid to 
other cred tors \|- PIT. having become 
Insolvent, nade an assignment for 
the benefit’ of creditors. whereupon 
one of the creditors was appointed 
ussignee ‘The business was recon- 
veyed to pitf. on his undertaking to 
wy w& Gomposition on the amount of 
Ys indebtedness for the payment of 
which another of defts. became surety, 
& pltf. subsequently executed several 
ussignuinents to  defts. to  seeure 
advances. Defts. having taken pos- 
session under the last-mentioned assigns 
ments, the matters in difference between 
pitt. & defts. were referred to a master, 
With instructions to ‘* take an ucecount 
& report the sum due from cither 
party to the other of them.” The 
master having reported (inter alia) 
that. defts., after paying the other 
creditors of pltf. their rospective 
claims at the rate of sixty-two & a 
half conts on the dolar, had puid to 


themselves the full amount of their 


clan, & that being of opinion that 
defts. were not entitled to any greater 
rate of dividend on their claim than that 
paid to the other creditors, he had 
disallowed the surplus with interest, 
& had credited the same to pltf. :-- 
Held: the decision of the Supreme 
Ct. of Nova Scotia, confirming the 


report. of the master on the reference 
must be reversed on the ground that 
the master had exceeded his authority 
& reported on matters not referred to 
him.—Dovun. v. McILreitn (1886), 19 
N.S. R.(7 RR. & GG.) 84s TCL. TT. 
1063 revsd. (1887), 14 8. C. ml. 73. — 
CAN. 


PART XXIII. gael as SUB-SECT. 2. 
> a). 
s (p. 1133) i. —— As regards priority 
of subsequent creditors.}—Re THOUN, 
{1925] 4 D. L. R. 242.—CAN. 


9213 ii. - - Out of assets in schedule.) 
-——Under ua document signed by one 
A. & three of his creditors, applt. 
Was appointed to take control on A.'s 
behalf of certain of his assets 
enumerated in an annexed schedule 
& to dispose of them for the benefit 
of the three creditors. The Jatter 
portion of the docwuent was as folows : 
“& we the undersigned creditors of 
the said A. do hereby. agree to accept 
as full settlement of the claims we have 
against him such pro rata share as 
may be found due in respect of the sale 
of the said assets, & we agree to pay 
the said applt. the usual commission 
on all assets realised: applt. having 
taken possession of the assets & having 
sold some of them, resp., one of the 
creditors who had signed the docu- 
ment, in an action against applit., 
complained that applt. had awarded 
a preference to one M. a creditor whu 


had signed the document in respect 
of his claim: which was based on two 
intge. bonds referrod to in the schedule 
of assots, & that applt. had failed to 
award resp. a pyro rata share of tho 
proceeds of the assets rcalised. It was 
common cause that if M. was entitled 
to the preference, resp., an unsecured 
creditor, would get) nothing. The 
Cc. P. D. ordered applt. to amend his 
wecount by striking out the preference 
awarded to M. & distributing the 
proceeds of the assets among the 
creditors pro rata according to tho 
respective alounts of their claims. 
extrinsic evidence showing that the 
parties never intended that the 
secured creditors should abandon 
their preference had been led subject 
to subsequent decision as to its admis- 
sibility, but was held by the cts. below 
to be inadiissible, on the ground that 
the document was not ambiguous :— 
Held: the words “pro rata share *’ 
ineant that the three creditors were to 
look to the proceeds of the assets in 
the schedule alone for the settlement 
of their claims, if the assets did not 
realise the full amount of thoir debts, 
& that they had reference not to the 
respective claims of the creditors but 
to the proportion that the procecds 
bore to the total amount of the debts 
& that there was nothing in the docu- 
ment to show that preferences were 
to bo given up.—-SWANEPOEL v. VAN 
HEERDEN, [1928] App. D. 15.—S. AF. 


{1927] 2 K. B. 884. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 


9576. Add. Annotations :—-Apld. Farcy v. Cooper, 


[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
{1927} 1 Ch. 667. 


9576a. .]—A debtor, who has assigned his 
business & goodwill to a trustee for the 
benefit of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 





business, notwithstanding that the deed of | 


PART XXIII. SECT. 12, SUB-SECT. 1. 


9612 iii. ———.]—-Where conveyances 
made by the assignee for the bencfit 


Vol. V.—Bankruptcy. Cases 9575—9619. 


assignment contains a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors. 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do s0.-—FarrEy v. Cooprr, [1927] 
2k. B. 384; 96L. J. K. B. 1046; 37 L. T. 
720; 43 T. lL. R. 808, C. A. 

9619. Add. Annotation :--Refd. Jenkins7. Jenkins, 
[1928] 2 K. B. 501. 


of creditors to pltfs. were made & | UNION BANK OF CANADA v. MAKEPEACE 
accepted in satisfaction of pitfs.’ claim rN, 
against debtor :—Z/eld : 
thereby freed from lability as surety.— 


' (1919), 44 O. L. R. 202; 15 0. WON 


deft. D. L. R. 193.--CAN 


was 179; 46 


Cases 10—95. 
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BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part I1.—lIn General. 








10. Add. Annotations :—Refd. Robinson v. Marsh, | L. J. Ch. 104; 184 L. T. 121; 70 Sol. Jo. 64, 
[1921] 2 K. B. 640. Mentd. McDonald v. | C. A. 

Nash, [1924] A. C. 625. | 15. Add. Annotation :—-Mentd. Allen v. Royal 

13, Add. Annotations :—Refd. Robinson v. Marsh, | 4, “Bank 0! Canada (1080), Bh oe ae 
[1921] 2 K. B. 640; Sutters v. Briggs, [1922] | 22. Add. Annotation :—Mentd. Scott v. Barc ays 
1A.0.1. Mentd. Re Farrow’s Bank, [1923] Bank, (1923) 4 K. G. 1, 

1 Ch. 41. . Add. Annotations :-—Mentd. Re Gooch, Ex p. 
: : Judd, [1921] 2 K. B. 593; McDonald v. 

14. Add. Annotation :—Consd. Ite Swinburne, Nash, [1924] A. C. 625. 

Sutton v. Featherley, [1926] Ch. 38. | 28.. Add. Annotation :—-Mentd. Joachimson 

14a, —-— .J—A lady, in her last illness, | Swiss Bank Corpn., [1921] 3 K. B. 110 
gave a cheque for £700 to a person with 37. Add. Annotations :—Refd. McDonald v. Nash, 
whom she had lived for some time, & the [1924] A. C. 625; Ouellette v. Canadian 
cheque was duly presented but not honoured, Pacifie Ry., [1925] A. C. 569; Auchteroni v. 
owing to the signature being of a very shaky Midland Bank, [1928] 2 I. B. 294; Shotts 
& doubtful character. The donor died before Jion Co. re. Curran, [1929] A.C. 409. Mentd. 
the cheque could be again presented :— Despatie v. Tremblay, [1921] 1 A. C. 702 ; 
Held: the cheque not having been paid, Samuel v. Dumas, [1924] A. C. 431; Gilbert 
there was no valid & effectual gift of v. Gilbert & Bougher (1927), 96 L. J. P. 137; 
the money to the donce.—Re SWINBURNE, Tilling-Stevens Motors v. Kent County Council 
SUTTON v. FEATHERLEY, [1926] Ch. 38; 95 | & Transport Minister, [1929] 1 Ch. 66, 

Part Il—Regquirements of Form. 

81. Add. Annotation :—Refd. London & Montrose Briggs, [1922] 1 A. C. 1; He Farrow’s Bank, 
Shipbuilding & Repairing Co. v. Barclays [1923] 1 Ch. 41 ; Underwood v. Bank of Liver- 
Bank (1925), 31 Com. Cas. 67. pool, Underwocd v. Barclays Bank, [1924] 1 

82. Add. Annotations :-—Consd. London & Mont- K. B. 775; Importers Co. v. Westminster 


rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Mentd. Brown 
v. Swan (1921), 37 T. L. R. 787; Sutters v. 


95. 


Bank, [1927] 2 K. B. 297. 


Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 


PART I. SECT. 1. 


14i.—— Revocable mandate—Re- 
woked by death.}—~The authority of a 
bunk to pay a cheque ceases on notice 
of the drawer’s death.—CuRLEY  v. 


BrRIaas (ADMINISTRATOR OF DRURY 
Esrate), (1920) 2 W. W. R. 1025; 
53 D. L. Rt. 351.—CAN. 


14 ii. S. 2. KENDRICK v. DOMINION 
Banh & Bownas (1920), 47 O. L. R. 
ae? 18 O. W. N. 138.—CAN, 


-J)—Its nature & negotia- 
bility discussed.—CHAMPARLAL GOPAL- 
DAS v. KESHRICHAND NAGANMAL (1925), 
J. L. KR. 50 Bom. 765.—IND 


PART II. SECT. 1, SUB-SECT. 1. 


sa. Note made by married woman— 
Effect of restraint upon anticipation. |— 
Where a promissory note was made 
by a married woman: -- Held: the 
promissory note was in fact, as well 
as in form, a valid unconditional 
promise on the part of the maker to 
pay a sum certain in money. LIffect 
of Married Women’s Foner Act, 
Rk. 8S. O., 1914 (6 149), 88. 4 (2), 5 (2), 
discuasod. — ANDERSON v. McLAR&KN, 
aka D. L. R. 1076; 56 0. L. R. 
6.—CAN. 


r i. —-—.J—An Instrument is 
Hat a nogotiable promissory note where 
there is not an unconditional promise, 
as required by Bills of Exchange Act, 
8. 176.—Re MITCHELL & UNION BANK 
OF CANADA, [1923] 4 D. L. R. 1132; 
52 0. L. R. 523, revag. sub nom. Re 








STCVENA & MITCHELL, 21 O. W. N. 
331.—CAN. 


Yr ii. ——.}+—Where a cheque 
war drawn & given under tho con- 
dition that it was not. to become 
effective unless a loan was granted by 
acertain bank .— Held : the cheque conld 
vot be detached from the condition, &, 
the condition not having been fulfilled, 
the cheque could not be recovered on. 
—JONES v. THOMAS & NORMAN (1922), 








lil. e— There is nothing 
in gre io debar the maker of w pro- 
nnssory note from pleading as a 
defence to a suit thereon that as a 
minutter of fact the note was given for 
mw special purpose & was not pavable 
until the happeiung of a certain specric 


event which, suo far, had not yet 
happened -——Bu0at RAM wv. KISHORI 
LAL (1928), I. L. R. 50 AU. 754.—IND 
60 vii, -~— Payment on account of 
specified contract.|—-WILSON vw. PEL- 
L. It. 716. -- 


LETIER (N. B.), |1928) 1 D. 
CAN. 


79 i. As per memorandum of agrce- 
ment — Memorandum meaningless.)— 
Held: there was a good promissory 
note.—CAaNADIAN Bank OF Conm- 
MERCE v. LIVINGSTON (P. EE. I.) (1909), 
6K. Iu. R. 459.—-CAN. 


PART II. SECT. 1, SUB-SECT. 2. 


h i. Alleged maker denying 
signuture.J—Where an expert on hand- 
writing said deft.’s signatures were 








genuine, but the Judge held, after seeing 
enlargements of them, that they were 
forged :— Hild: the absence of any 
evidence by pltf. & the uncertain 
nature of the other evidence Justified 
the judge in disinissing the action.— 
KASTERN TOWNSIIPS INVESTMENTS Co. 
va ica (1919), 29 B. CG. R. 1.— 


PART Il. SECT. 1, SUB-SECT. 8. 

sb. ‘‘ Sixty days after sght”’—-Sum 
certain with anterest for indefinite period. } 
—Held : the document was not a bill 
of exchange. — KosSENHAIN & Co. v, 
COMMONWEALTH BANK OF AUSTRALIA, 
es V.L. R. 787; 31 C. Ll. R. 46.— 


sc. Cheque payable to ** Ministre de la 
Vourie ’’—No time fo payment stated.) 
—An instrument in the form of a 
cheque drawn upon B. by A. payable 
to the order of the ‘‘ Ministre de la 
Voirie "’ :—~Held: not “ payable on 
demand ” & not a “‘ cheque ”’ within 
Bills of Exchange Act, s. 165.—LEDUO 
v. LA BANQUE D’HOCHELAGA, [1926) 1 
D. TI. R. 433; [1926] S. C. R. 76.-~ 


PART II. SECT. 1, SUB-SECT. 4. 

k (p. 25) i. At stated 
rate for uncertain time,)—Held: the 
document was nota bill of exchange. 
—ROSENHAIN & Co. ¥v. COMMON- 
WEALTH BANK OF AUSTRALIA, [1922] 
Me I. R. 7187 > 31 C. L. ht. 46.— 


ey 








205. Add. Annotations :—Apld. 


209a. 


240. Add. 


ANTY CORPN. 
{W9WZ8p Lg. L. lt. 1134.—CAN. 


161. Add. Annotations :—Mentd. Re Chesterman’s 


Trusts, Mott v. Browning, [1923] 2 Ch. 466 ; 
Uliendah] v. Pankhurst Wright (1923), 39 


i. lL. R. 628; Peyrae v. Wilkinson, [1924] 
2K. B. 166. 


191. Add. Annotation :—Refd. McDonald v. Nash, 


[1924] A. C. 625, 


Auchteroni t. 
Midland Bank, [1928] 2 K. 13. 204. Mentd. 
Despatie v. Tremblay, [1921] 1 A. C. 702, 
McDonald v. Nash, [J924] A. C. 625; Samuel 
v. Dumas, [1924] A. ©. 481; Ouellette v. 
Canadian Pacific Ity., [1925] A. C. 569; Gil- 
bert v. Gilbert & Kougher (1927), 96 L. J. P. 
1375 Shotts Iron Co. ¢. Curran, [19290] A.C. 
4005 ‘Tilling-Stevens Motors v. Kent County 
oe & Transport Minister, [1929] 1 Ch. 
0. 


207. Add. Annotation :—Refd. Lloyds Bank v. 


Chartered Bank of India, etc. (1927), 44 
T. L. R. 165. 


208. Add. Annotation :—Apld. Goldman v. Cox 


(1924), 40 T. L. R. 744. 


——- ——.|—Pltf., who was a Pole, 
& could not read English unless it was printed, 
bought goods from one A. Cohen, & certain 





Vol. 


241. 


242. 


251. 


{ 


cheques were made out in favour of “A. | 


Cohen ”’ by a clerk in the employment of 
pltf. & were signed by plif. The clerk after- 
wards forged the name of the payee by 
inserting ‘‘S” before ‘‘ A. Cohen ” & forged 
the indorsement & got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft. to the use of pltf.:—Held: 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious 
person pltf. was entitled to recover.—GOLD- 


| 252. 
| 254. 


| 955, 


| 
| 275. 


| 
| 292. 


VJ.—-Bills of Exchange. Cases 161~368. 


no account. On a claim by pltf. for the 
amount of the alleged bill :—Held: (1) since 
the document was not. signed by the person 
viving it & addressed to the person who was 
to pay it, if was neither upon the authorities 
nor within 1882 Act, s. 3, a valid bill of 
exchange; (2) if was a good promissory 
note upon which, after amendment of the 
statement of claim, pltf. was entitled to 
recover.— MASON vt. Lack (1829), 110 L. TT. 
606; 45 TP. L. R. 363; 73 Sol. Jo. 2s 

Add. Annotations :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Mentd. 
Brown v. Swan (1921), 37 T. L. R. 787; 
Sutters v. Briggs, [1922] 1 A. C. 1; Re 
Farrow’s Bank, [1923] 1 Ch. 41; Underwood 
v. Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Importers Co. v. 
Westminster Bank, [1927] 2 KX. B. 297. 

Add, Annotations :—Refd. Lloyds Bank 
Chartered Bank of India, Australia & China, 
[1929] 1 K. BB. dO. Mentd. Underwood r, 
Sanh of Taverpool, Underwood v. Barclays 
Bank, }192 1] 1 K. B. 775. 


Add. Annotation :-—Consd. Mason ee. Lack 
(1029), 140 L. T. 696. 
Add. Annotation -—Refd. Mason vu. Lack 
(1929), 140 L. 1. 696. 
Add. Annotation: Refd. Mason v. Tack 
(1929), 110 L. T. 696. 
wldd. Annotation :-—Consd. Mason v. Lack 


(1929), 140 Leb. 696, 
Add. Annotation :—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. Rt. 625. 


Add. Annotation :—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


MAN v. Cox (1924), 40 T. L. R. 744; 69 | 292a. Memorandum for purchase of goods.|— 
| 


Sol. Jo. 10, C. A. 


215. Add. Annotations :—Refd. Robinson v. Marsh, 


[1921] 2 K. B. 640 ; McDonald v. Nash, [1924] 
A. C. 625. 


Lnnotation :-—Apld. Mason 
(1929), 140 L. "TP. 696. 


ve. Lack 


240a. ---—.|—An instrument purporting to be a 


bill of caxchange was drawn by pltf. At 
the time when deft. accepted it there was 
no other name upon it, the only indication 
of a nune being that it was payable at. 
a certain bank at which, in fact, deft. had 


Held: an agreement, & not a promissory 
note.— JLLIs v. Wis (1820), Gow, 216, N. P. 


| 295. Statement of sum borrowed & received—- 


‘* Which I promise never to repay.’’| —Held : 
plif. was well entitled upon the lending on 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note.-—ANON. (circa 1716), cited in 
2 Atk. at p. 32; 26 KE. R. 416, N. P. 


Annotation :— Refd. Simpson v. Vaughan (1739), 2 Atk. 31. 


297a. Acceptance 


of bill without drawer 
drawee.!- Mason v. Lach, No. 210a, anie. 


or 


Part Il].—Classification of Instruments. 


841. Add. Annotations :—Refd. Sutters v. Briggs, 


[1922] 1 A. C. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 


lii. Error incalculation 
instalment. J—CONTINENTAL CUAR- 
OF CANADA t. VANCE, 


347. 
363. 


PART IL. SECT. 4, SUB-SECT 2. 
sd. Jamessory note for interest air 

right—- Form of indorsement. | 

GALLAGHER t. Mureus (Ont ), : 


4D. 1, , 615.—CAN. 


Add. Annolation :—Mentd. McDonald ». 
Nash, [1924] A. C. 625. 

Add. Annotation :—Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


PART III. SECT. 1. 

_@, Cheque payable to“ cash or ardcr.’’] 
| —Held: payable to bearcr.—JUDMAIBR 
' vy. STANDAKD BANK OF CANADA (Alta.), 

[1927] 1 W. W. R. 270. —CAN. 


Cases 383--567a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part IV.——-Date of Instrument. 
888. Add. Annotalion :—Mentd. Maskell v. Hill, [1921] 3 K. B. 157. 


Part V.—Computation of Time of Payment. 


immediately to become : peveue the use of 
the word ‘‘ punctually ” does not deprive the 
maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, “‘ in every case 
where the bill itself does not otherwise 
provide.” —SCHAVERIEN v. MORRIS (1921), 37 
T. L. R. 366. 


422. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921) 3 K. B. 110. 


441a. —— ——— —_- --—-.] — Where a promis- 
sory note, repayable by instalments, provides 
that if any instalment should not be paid 
“ punctually ” the whole of the balance is 


Part Vi.—Acceptance. 


456. Add. Annolation :—Refd. Mason v. Lach Brazil, respecting which he had no directions ; 
(1929), 140 L. 'T. 696, that he would communicate with his principal 


on the subject, & mform defts. of the result. 
Such communication being made, G. at 
Petersburg, confirmed the order for the 
Brazil sugars, & directed plitf. to accept to 
their amount, & release defts. from their 
guarantee. Pitt. also informed defts. of their 
drafts, drawn on him against goods, being 
conlirmed & acknowledged by other mer- 
chants at Petersburg, for whose account they 
were drawn. Upon the bkpcy. of G. & an 
action by pitt. against defts., for the amount 
of the bill which he had paid :—Held: pitt. 
was to be considered as having accepted 
the bill, not for the account of defts. until he, 
the acceptor, was in funds, but in reference 
tothe confirmation of the order for the Brazil, 
instead of the Havannah sugars; which 
confirmation being given, his claim. was upon 
the bkpt. at Petersburg, not upon defts., 
against whom, consequently, no action could 
be maintained.—-LOUMANN v, es 
(1840), 6 Bing. N.C. 2585 8 Scott, 52 Y 
lL. J.C. P. 3583 1383 1. R. 100. 


468. Add. Annotations :-——Refd. Re Gooch, Fz p. 
Judd, [1921] 2 K. B. 593; McDonald v. 
Nash, [1924] A. C. 625. 

490. Add. Annotation :—Mentd. McDonald  v. 
Nash, [1924] A. C. 625. 

505. Add. Annotation :—Mentd. Baines v. National 
Provincial Bank (1927), 96 1. J. K. B. 801. 

.| —Defts., merchants in London, 

were in the habit) of purchasing goods for 

G., a merchant at Petersburg, which they 

consigned to pif, his agent at Hamburg, 

& they drew bills to the amount, pursuant 

to the credit established for them. In such 

course of business, they consigned Brazil 
sugars & indigo to pltf. for CG. & | 


ee ee — 


5082. 


merchants at) Petersburg. & transmitted the 
bills of lading, & drew bills to the amount: ; 
upon which pitf. informed them, that he 
protected thew drafts to the amount of all 
the goods consigned to the merchants aul 
Petersburg, except those consigned to G. 

that. he accepted the draft for the amount of 


such goods provisionally, under the guarantee . . 
: 519. Add. Annotation :—Mentd. lve Pinto Leite 
of defts., Inasmuch as the sugars against Lx p. Des Olivaes, [1929] 1 Ch. 221. ; 


Which the bill was drawn were not, as ordered 
by his principal, Havannah, to the amount 
of which he was authorised to accept, but 


Add. Annotation :—Refd. Sassoon v. Inter- 


545. 
national Banking Corpn., [1927] A. C. 711. 


Part ViIl.—Inchoate Instruments. 


555. Add. Annoiation :—Consd. McDonald v. Nash, 565. Add. Annotations :—Consd. McDonald uv. 
[1924] A. C. 625. Nash, [1924] A. C. 625. Refd. Lickbarrow 


v. Mason (1793), 6 East, 20, n. 
see: Smith v. Wood 567a. J—Re Gooon, Ex p. Jupp, No. 2096a, 





Add. Annotation: 
(1928), 189 L. T. 250 


ete tne hnebee eres soe ee ee Se eae 


563. 
post. 


PART VI. SECT. 2. 


sm. <Acceptanc wife.) —- Held : 
not. binding on hue and. —HKociis v. 
we CB ANTS BANK OF CANADA, [1923] 
CA a L. Rh. 1103; 52 O. Li: R %, 138.— 


PART VI. SECT. 3, SUB-SECT. 1. 

sp. Indorsement ‘‘ will accept on 
arrival of goods.”’|-—Held: the words 
when applicd to a bill on demand 
meant ‘* will Ton fee a7 no further 
acceptance was gsary. — Hum- 
PHRRYs v. TAYLOR, 11921] N.2Z lL. R. 


343.—N.Z. 
PART VII. SECT. 1. 

666 vi. é@ place of payment. 
Where instead of Handing over a ate: 
applt.’s solr. filled in a place for pay. 
ment, & discounted it with resp. & 
kept the money, & resp. filled in his own 





Vol. VI.- —Bills of Exchange. 


567b. Pa eg tty (GERALD) & Co. v. NASH 
068a. 


& Co., No. 2096b, post. 


Effect of 1882 Act, s, 12.]- I, a 
financier, L., a distiller, D. & M., a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky tv be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between F., L. & D. & M., whereby L. 
agreed to sell to D & M. 7,500 cases of whisky 
at 27s. 6d. a case free on board at Leith or 
Glasgow to be delivered er warehouse not: 
Jater than Nov. 26. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill tor £5,500 drawn by F., accepted by A. 
& indorsed to L.. & a second bill for £1,812 
accepted by A. & LD. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26 & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. J. agreed to 
Jend D. & M. £2,500 (£1,000 at & per cent. per 
durum & £1,500 at 10 per cent. per annun 
interest) for the purchase of the steamer, 
the loan to be secured by a first mtge. on the 





Cases 567b— 588a. 


exchange for £5,500 & £4,812 were sent to L., 
who was at Lausanne. He = struck out 
* London ’’ & substituted '* Lausanne,” added 
Dee. 3 as the date of cach, & signed his name 
as the drawer of the second, & stamped them 
both as foreign bills:—Held: (1) the so- 
called bill for £5,500, being drawn, accepted 
& indorsed in this country on unstamped 
paper, was void by Stamp Act, 1891 (c. 39), 
ss. 2, 37 (2), 388 (1): (2) the so-called bill for 
£4,812 though valid in other respects, as a 
foreign bill, notwithstanding 1882 Act, s. 64, 
was invalidated by L. having added a date 
not in accordance with the contract, & was 
not. protected by 1882 Act, s. 12.~-FOstER v. 
DRISCOLL, LINDSAY v. ATTRIELD, LINDSAY ?. 
DriscoLs, [1920] 1 KR. B. A703 08 LJ. RK. OB. 
2825 110 b. T4793 45 TLR. 185, Co A. 


577a. —-— —-~.]—-Where a bill of exchange on 


584. 


duly stamped paper is presented for signature 
to the acceptor by the drawer, & the former 
siens at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange & negotiate 
it us such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 
drawer for signature.—DUNN (M.), Lip. v. 
JEFFERSON (1925), 69 Sol. Jo. 695, 725. 


Add. Annotation :—Refd. Guildford Trust v. 
Goss (1927), 1386 L. T. 725. 


steamer. ¥F. agreed to lend J). & M. £1,000 585. Add. Annotation :--Mentd. Lloyds Bank a 
at 40 per cent. per anim interest. to be secured | ( ee of Tndia, Lustratia & China, 
by a second mtyge. on the steamer. DD. & M. [929] TKD. 10. - 
agreed to insure the steamer for £1,000 587. Add. Annotation :—Dbtd. Jones v. Waring & 
against all risks including seimure or con- Gillow, [1926] A. C. 670. 

fiscation & £2,500 against matine msks & 588a. -—— Particular purpose- - Fraudulent use for 


deliver to L. cover notes for £1.500 & £1,000 

to If. a cover note for £1,000. EK. & LL. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
he agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. 
D. & M. agreed to provide £1,600, the 
estimated balance required for the cequip- 
ment of the steamer for the voyage. 
Intended) pursuance of the agreement two 
documents undated, & purporting to be bills 
of exchange, though written upon unstamped 
paper, were sent to L.; both were headed 
* London”; one was drawn by F., accepted 
by A., & indorsed by F., & was for £5,500, 


payable nincty days alter date; the other | 


not signed by any one as drawer; it) was 
accepted by A. & by D. & M., & was tor 
£1,812 payable ninety days after date. 
Delay having occurred in naming a liner to 
take delivery of the whisky & in equipping 
the steamer for the adventure, L. gave to 
D. & M. a delivery order addressed to the 
keepers of the bonded warehouse where the 
whisky was in store. D. & M. immediately 
pledged the whisky for £500. K. hearing 
of this paid off the loan & took a transfer of 


{ 
{ 
| 


| 


In| 


another purpose.|—A cheque was signed 
in blank by one of the partners m a syndi- 
cate, in the belief that the stamp of the sy ndi 
cute would be subsequently affixed & the 
cheque used for the ordinary business of tlic 
syndicate. It was made payable to another 
partner, & was indorsed by a third partner, 
who believed the same as the drawer, as well 
as by the payee. The payee, in fraud of the 
other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 
purpose of raising a loan froin moncy-lenders, 
for which he gave a promissory note binding 
him to repay an agrecd sum by monthly 
instalments. When one of the mstalments 
fell due, the cheque was tendered in payment 
& was dishonoured upon presentation, 

the moncy-lenders then sued the drawer & 
the indorser:—Held: the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payce, 
& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow.— 
JUILDFORD Trust, Lrp. v. Goss (1927), 136 


the delivery order. he so-called bills of | L. T. 725 ; 43 0. L. R. 167. 


name as payce, & the note was not paid had no authority to negotiate the note, 
at maturity & no notice of dishonour & resp. had no authority to fill in his 


| eo Dae ha v. ABBOT, [1923] 
was given to applt. :—Held: the solr. name ag payee, & he could not recover aos 


lt. 1072.—-N.Z 


Cases 595-—-696a. 


ENGLISH AND Emeire Dicrest SUPPLEMENT. 


Part VIII.——Delivery. 


Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 

Add. Annotation :—Refd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
T. L. R. 165. 

Add. Annotation :—Mentd. Marbé v. George 
Iidwardes (Daly’s Theatre) (1927), 96 L. J. 
K. LB. 980. 

Add. Annolations :~-Mentd. Re Chesterman’s 


595. 
596. 


635. 


639. 


Trusts, Mott v. Browning, [1923] 2 Ch. 466 ; 
Uliendahl v. Pankhurst Wright (1923), 39 
T. L. R. 628; Peyrae v. Wilkinson, [1924] 
2K. B. 166. i 


AJ4q, Annotation :—-Expld & Distd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


663. Add. Annotation: — Mentd. Saunders 
Young’s Brewery (1925), 42 T. L. HR. 136. 


| aAQ 


v. 


Part IX.—Capacity and Authority of Parties. 


687. Add. Annotation :—Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 





691a. ———.|—F?e ADANSONIA Fisre Co.> 
Mines’ Ciuaim (1574), 9 Ch. App. 685; 43 
L. J. Ch. 73823; 311. T. 93; 22 W. Lt. 889, 
1... JJ. 


Annotation : -— Consd. oreouite Ranking Co. v. Beatson 
(1880), 5 C. PB. dD. 10 
691b. — — )—-Fuumixe v. MCNAIR (J 812), cited in 
3 Dow, at p. 2203; 8 H.R. 1048, HH. L. 


Annotations :---Consd. Davison v Robertson (1815), 3 Dow. 
218. WN.F. Yorkshire Banking Co. v. Beatson (1880), 
5C.P. DD. 109. 


692. Add. Annotation :—Mentd. Rye v. Purcell, 
jl92z6) 1 K. B. 446. 

692a. -- —- -——.]—In order to take a case out 
of the principle, that every partner in a 
mercantile or ordinary trading partnership , 
is hable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction Incident to the business of the 
firm, although such partner’s name does not 
appear upon the face of the instrument, & 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not within the scope of the partnership.— 
BUNARSER Dass v. GHOLAM Hossein (1870), 
13 Moo. Ind. App. 358; 20 H.R. 585, B.C. 





693a. -- ——--.]—SuUTTON v. GreGoRY (1797), 
Peake, Add. Cas. 150; 170 Ih. R. 226, N. P. 








~ ——.|—If one partner draw or 
indorse a bill in the partnership name, it 
will primd facie bind the firm, although passed 
by the partner to a separate creditor in dis- 
charge of his own debt, unless there be evi- 
dence of covin between such separate debtor 
& creditor, or at least of the want of authority, 
either express or to be implicd, in the debtor 
partner to give the joint security of the firm 


694a. 





for his separate debt.—RIDLEY v. TAYLOR 
(1810), 18 East, 175; 104 KE. R. 336. 
Annotations :—Consd. Frankland v. M‘Gusty (1830), 1 
Knapp. 274; dJée Acraman, Jer p. Pushell (1844), 3 Mont. 
D. & De G. 615. Distd. Leverson v. Lane (1862), 13 
CG. BL N.S. 278. Refd. Licyd v. Ashby (1825), 2C. & P. 
138; Wintle v. Crowther (1831), 1 Cr. & J. 316: Te 
Riches, Ke p. Darlington District Joint Stock Banking Co. 
(1865), 34 L. J. Bey. 10. 
694b. —--— —-—.]---Bills drawn by one 
partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove cither a direct 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed.—FRANKLAND Ut. 
M‘Gusty (1830), 1 Knapp, 274; 12 EH. R. 
324, P. Cc. 
Annotations -—Consd. J?e Wardley & Hodson, Ix p. Thorpe 
Speed Deac. 16.  Teyoneea v. Lane (1862), 13 
ode NWS. 278. 
694c. ——-— Note made for self & partner-~—Partner 
P . WILLIAMS (1692), 2 Vern. 
277; 23 HK. RR. 7795; subsequent proceedings 
(1693), 2 Vern. 292. 
Annotations :-—Consd. Devaynes v. 
(1816), 1 Mer. 639. Re 
(1847), 6 Moo. P. C. C. 








Noble, Sleech’s Case 
fd. Bank of Australasia v. Breillat 


694d. —-— Sey, —SMITH v. JERVES & 
BAILY (1727), 2 Lid. Raym. 1484; 92 E. R. 
464; sub nom. SMITH v. BAILY, 11 Mod. Rep. 
401. 

695a. —-— —- — With addition of partnership 
name—Firm bound.j|—Gatway (LORD) v. 
MATINEW & SMITHSON (1808), 1 Camp. 403 ; 
170 HK. R. 1000, N. P.3 subsequent proceed- 
ings, sub nom. GALLWAY (LORD) v. MATIOEW 
& SmirHson, 10 Kast, 264. 

Annotations :—Consd. Rooth v. Quin & Janney (1819), 
7 Price, 193. Apld. /te Clarke, Hx p. Buckler (1844), 3 
L. T. O. S. 284. 

696a. —-— -|—In an action against partners, 

on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 


ee 





PART VIII. SECT. 4, SUB-SECT. 1.—A. ae a L. R. 459; 19 O. WL. N. oF ae ea ASE Dee Wal conn 
"a — eat Ge 268.—- . on the groun at doft. exercised, 
611 viii. -}-—Oral] evidence is not 637 iv. ——-~.]—Evidence of alleged , 93 Under @ contemporancous oral 


adinissible to show an agieemont con- 
temporancous with the making of a 
note that the liability of the inaker is 
contingent on the happening of some 
event.—RUTUENIAN FARMERS  IcLE- 


conditions attached to the payment of 
& promissory nute, e.g. payment out of 
& particular fund, is not admissible, as 

it would vary the terme of the weitten 


agreement he was entitled to do, the 
right of rejecting & returning the 
gouds.—NATIONAL MANUFACTURING 
Co. v. STEPA, (1922] 1 W. W. RR. 814; 
65 D I. Rk. 284 P 17 Alta. L. QR. 398.— 


VATOR Co. v. GNIAZDOSKI, [1922] 3  document.—GUGGISRERG 0. WEBER, 
Tw. Reif: 68D. Le dk 656; 32 [1924] 1 D. L. BR. 333; 1 W. W. RD CAN. 
W. W. R he 137; 18 Sask. L. R. 6.—CAN. 


Man. L. R. 322.—CAN. 


628 i. Until death of muaker.J— 
BONHAM 0. BoNHAM (1920), 48 O. L. RR. 





638 i. Kreluding liability if goods 
rejected.|—An action by puyce against 
the maker of a promissory noto given 


iis IX. SECT. 2. 


———.}—POoPE v. FRASER, 
rigesy 3 Ww. "W. R. 754.—CAN, 


Vol. VI.—Bills of Exchange. 


one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufficient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill in question violated 
his private instructions in so doing.—- 

Soutu CAROLINA BANK v. CASE (1828), & 

B. & C. 427; 2 Man. & Ry. K. B. 459: 108 
E.R. 1101; sub nom. SoutTH CAROLINA BANK 
v. CASE, BECKETT v. SAME, Dan. & LI. 108; 
6L. J.O.S. K. B. 364. 

Annotations :-~ Expld. Smmth v. Craven (1831), 1 Or. & J. 
500. _ Dbtd. Nicholson v. Ricketts (1860), 2 KH. & Wi. 497. 
Consd. Ite Adansonia Fibre Co., Miles’ Claim (1871), 9 
9 Ch. App. 635; Yorksbire Banking Co. 7. Beatson (1880), 
50. P.D. 109. Refd. Vere v. Ashby7(i 829), 10 BB. & ©. 
288; Beekham v. Knight (1838), 4. Bing. N.C. 2453 
Trueman v. Loder (1840), 11 Ad. & I). 589, 

698a. ----— After disolution.] —A bill drawn 

& accepted after dissvlution of partnership, 
though dated before, does not bind the 
retiring partner.— WRIGHT v. PULHAM (1816), 
2 Clit. 1213 sub nom. WRIGHTSON v. PULLAN, 
1 Stark. 375; 171 K. R. 501. 

7T01a. --—— ~—— ----.|—A bill, though drawn on 

a partnership, & accepted by one of the 
partners, if for a separate debt of one of them, 
shall not bind the partnership, if the party 
knew the consideration of the bill. Alifer, 
if in the hands of a bond fide indorsee witbout 
notice.—WELLS v. MASTERMAN (1799), 
Msp. 731; 170 H.R. 512, N. P. 

Annotations :-—Reid. Leverson v. Lane (1862), 1 
278; Klston 7. Deacon (1866), hf. Rh. 2c. P. 

701b. .|—A partnership accept 

ance, given in discharge of the several debt of 
one of two parlners, cannot be proved against 
the joint estate, by a person who took it in 
discharge of such several debt, though 16 was 
left for acceptance at the house of business 
of the partnership, & thence returned 
aceepted, unless the holder makes out that 
it was accepted in the partnership name, 
with the knowledge & assent of the other 
partner. -Re O'NEILL, Me pp. GOULDING 
(1829), 8 L. J. O. S. Ch. 19, 1. €. 

Annotations - Reid. Leverson » Lune (1862), 13 CG. BL N.S. 
278 > Re Riches & Marshall’s Trust Decd, /arp. Darlugton, 
ete., Banking Co. (1565), 4 De G. d. & Sm. ost. 


702a. Bill not addressed to partnership 
address.]---Deft.. « cheesemonger at A., 
carried on at W. the hosiery trade in partner- 
ship with ©., but in his own name. (. 
accepted, in the name of deft... a bill of 
exchange drawn for goods supplicd to the 
partnership, & which was addressed to delt. 
at A.:—Held: the acceptance was binding 
on deft., although the bill was not addressed 
to the place where the partnership business 
was carried on.—STEPHENS vv. Re yNOLDS 
(1860), 5 TT. & N. 5185 29 L, J. Mx. 278 5 
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PART IX. SECT. 5. 


763 va. —— “ President” & | 
‘¢ Mor,’? added after signatures.)--Held : 
the individual defts. were personally 
hable on the note.—LoczKa t. RULHE- 

CO-OPERATIVE CO., 
W. W. RR. 782: 68 
32 Man. L. R. 137.— 





the same 


FARMERS’ 
[L922] 2 
Re bdS 


NIAN 

LTD, 
DP. I. 
CAN. 


a a a ee 
{| ———  —— — —— 


& the intent must be gathered from 
the face of the document itself, & 
where, on a senes of notes made to 
person at 
rubber stamp contammg the name of 
the co. & two hues was impreseed on 
the notes & the s'gners signed on the 
two lines & added the words “ Pres.” 
& “Secy.” after their signatures & 


Cases 696a—763a. 


2L. T. 222; 157 BE. R. 1283; 
proceedings, 2 F. & F. 147. 
Annotations -—Consd. Yorkshire Banking Co. v. Beatson (1), 
Leeds & County Banktng Co. vr. Same (1879), 4 C. PLD. 
rar seen. Cranes Banking Co. ». Beatson (1880), 5 

~ PP. vb. 109. 


709a. ~---- -———- Not for partnership purposes-—— 
Firm not bound.|—Sieprarp v. Dry (1840), 
cited in Byles on Bills, 18th ed., p. 56, n. (1). 

713a. ——-~ For private debt—Firm not 
bound.]— ARDEN v. SHARPE & GILSON (1797), 
2 Esp. 624; 170 KW. RR. 412, N.7P. 


subsequent 








713b. -—— — -.J—Rip_ity v. TAYLOR, No. 
GO1a, ante. 
713c. —-— Bill or note indorsed by partner in own 


Name.J—SourH CAROLINA BANK v. CASk, 
No. 696a, ante. 

Add. Annotation :—Mentd. Brocklebank v. Kt., 
[1925] 1 K. B. 52. 

Add. Annotation :—-Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] | K. B. 775. 

Add. Annotation :--Mentd. Bow's Emporium 
vr. Brett (1927), 44 T. L. R. 194. 


Add. Annotations :-——Distd. Goldman v. Cox 
(1924), 40 T. L. RR. 744. Refd. Jones «. 
Waring & Gillow, [3926] A. C. 670. 

Add. Annolation : --Refd. Jones v. Waring & 
Gallow, [1926] A. C. 670. 

Add. Annotation :---Mentd. London & Mont- 
rose Shipbuilding & Kepairing Co. +. Barclays 
Bank (1925), 81 Com. Cas. 67. 

Add. Annotations :—Consd. Goldman v. Cox 
(1924), 40 T. L. R. 428; Reckitt vo. Barnett, 
Pembroke & Slater, [1928]2 K.B. 244. Retd. 
Underwood v. Bank of Liverpool, Underwood 
® Barclays Bank, []924] 1 K. B. 775; 
Australian Bank of Commerce v. Perel, [1926] 
A. C. 787; Jones v. Waring & Gillow, [1926] 
A.C. 6703 Fenton Textile Assoen. 7. Thomas 
(1929), 15 TE. RR. 268s Llovds Bank ov. 
Chartered Bank ot India, Australie & China, 
1920] 1 K. B. 10. 


755. Add. Annotations :--Consd. Underwood  . 
Bank of Liverpool, Underwood v. Barclays 
Bank, (192471 K. B. 775; Reckitt 7. Barnett 
Pembroke & Slater, [1948], 2 1c. B. 244. 
Add. Annotations :—Ref{d. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 7753; ligeett (uiverpool) wv. 
Barclays Bank, [1927] 137 L. T. 4483 Lloyds 
Bank o Chartered Bank of India, Austraha & 
China (1928), 97 L. J. K. B. G9. 


Add. Annotation :—Refd. Reckitt o. Barnet, 
Pembroke & Slater, [P928] 2 KK. 3. 244. 

** Directors ’’ added after signa- 
tures—-Acceptance by company—Drawer re- 
quiring indorsement by directors.] —- A bill of 
exchange addressed to a limited co. was 
accepted in the following form: ‘' Accepted 


715. 


722. 


726. 


734, 


7137. 
738. 


746. 


'y 


757. 


759. 


763a. 














783 vc. © Director”? & 
** Sceretary ”? added after sumatures j—A 
promissory note was granted in the fol- 
lowing terms: * Four months after date 
we prouuse to pay... (C Lf) ] Thirector, 
[. I.) Seeretary. The Fraserburgh 
Empire Ltd.” The bodv of the note 
& the words appended to the signatures 
had all been written by the same per- 


one time, a 


63 vb. “Pres.” 
** Secy.’’ added after signatures. J~- 
Whether those signing a promissory 
note signed it as officials of a limited co. 
or as individuals, is a question of intent, 


J.S. 








were in fact the president & secretary 
of the co. respectively :~~Held: the 
notes were mode by the co.—-SCHAFFFR 
oe. Turny, Svwrra & Co. Lrp., [1924] 
1D. L. R. 468; 1 W. W. R. 213.— 


CAN. 
273 


son. not one of the signatories, before 
signature :—7/eld > the two signatories 
were personaliv Lbable — BRERNER +. 
HENDERSON, [1925] S. C. 643.—SCOT 

763 v —— “ Managing 
Proprictor after signature, |— 


18 


d = 
* added 


Cases 768a—837. 


payable at the W. Bank—A.B. & C.D., 
directors-- Fashions Fair }ixhibition, ltd.” 
The drawer when sending the bill to the co. 
for aceeptance stated in his Jetter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two 
directors signed the bill also on the back, 
“Fashions Fair Exhibition, Ltd. A.B. & 
(.1)., directors,’ & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was ‘‘ duly indorsed 
by two directors of the co. as requested by 
you.” In an action against A.B. & C.D. 
as indorsers of the bill:—Held: (1) they 
were personaly Hable, upon the ground that 
if the indorsement was to be treatcd as that 
of the co. it gave no greater validity to the 


bill than was already contained in the 
acceptance, & therefore under 1882 Act, 


g, 26 (2), the construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
© directors’? must) be treated as a word of 
description only & not as excluding their 
liability; (SG) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 


ENGLISH AND EmprreE Digest SUPPLEMENT. 


which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill.— ELLIoTT v. BAX-IRONSIDE, [1925] 2 
Kk. B. 301; 94 L. J. K. B. 807; 133 L. T. 
624; 41 T. L. R. 631, C. A. 


Annotation :— .18s to (1) Consd. Kettle v. Dunster & Wakefield 
(1927), 43 T. 1. ht. 770. 


763b. 


a ee ee — ee 


—— 





——— ** Receiver ’’ added after signa- 
ture.]|—Pltf., who had been appointed re- 
ceiver on behalf of the debenture-holdcrs of a 
co.. sued defts. as acceptors of bills of ex- 
change, which were signed by “ Rt., Receiver, 
FP. Ltd.” as drawer. They had been acecpted 
in respect of goods supplied by the co. to 
defts., & pltf. had stated that it must be 
“clearly understood that 1 am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves” :— 
Held: (1) the above were not. ‘‘ surrounding 
circumstances ”’ from which the intention of 
the parties could be inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone; (2) the words ‘‘ Receiver, F Ltd.” 
were words of description only, & the bills did 
not purport. to have been drawn on behalf of 
the co.; (3) pltf. was entitled to recover 
against defts. upon the bills. —Krrrie yy. 
DUNSTER & WAKEFIELD (1927), 188 L. 'T. 
158; 46 T. I. R. 770. 


Part X.—Consideration. 


(1926), 42 'T. L. R. 407; Richardson v. Mon- 


Sutters v. 
Mentd. Jeffrey v. 
Bamford, [1921] 2 K. B. 351; Greenhalgh v. 


v. Marsh, [1921] 2 K. B. 640; 
Briggs, [1922} 1 A. C. 1. 


Union Bank of Manchester, [1924] 2 K. B. 


Add. Annotation :-- Refd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

Add. Annotation :-—Mentd. Fcttes v. Robert- 
son (1921), 37 T. L. R. 581. 

Add. Annotation :---Mentd. Holt v. Markham 
(1922), 128 L. T. 719. 


772. Add. Annolation :— As lo (1) Refd. Jones «. | 
Waring & Gillow, [1926] A. GC. 670. 
773. Add. Annotations :- Refd. Robinson v. Marsh, 
[192112 Kk. B. 640; Sutters v. Briggs, [1922 153 
1A.C. 33 Re Farrow’s Bank, [1923] 1 Ch. 41. aba eis 
786. Add. Annolation :—-Mentd. Allen v. Royal | ; 
Bank of Canada (1925), 47 T. da i. 625. | 996 
801. Add. Armnotation :—Refd. Suttlers v. Briggs, | 
[1922] tf A. C.J. | 835. 
803. Add. Annotations :---Distd. Burrell v. Leven | 


A suit was broucht on three hundis run- 
ning in the folowing form : 


ericfle (1926), 43 TT... 1. 32. Reid. Robinson 


“56 days 


| He. 1. 1. 110.— CAN. 


Add. Armnoiation :—Refd. Sutters v. Briggs, 
f1922)1 ALU). 


pitfs. refused to givo credit: for tho 
quantity desired unless defts. would 


after date | promise to pay &. CL. i. 
or order the stm of R’s 600, only 
for value received in cash (signed) 
G. Vv. <A. Managing Proprietor, 
Ga. & BB. Friends, 8S.) Rd. Bombay 
No. 4° r-- elds the only person Hable 
on these hundis wus G. Ve. A who bad 
signed ther & not anv alleged firni 
passing under the name of G. & B&B. 
Friends, \& the words Managing Pro- 
prictor, ete, were merely added as a 
description of his eeenpation A busi- 
ness address  SrreanaM KRISTINA 
PADHYE @ CiTINANDAS FATEHCHAND 
(1928), T. dL. RR. 62 Bom 619 - IND. 
PART X. SECT. 1, SUB-SECT. 3. 
795 i. Lrorbearance to suc —Surety.) - 
Held : the giving of a note to avoid suit 
contatuted deft. a principal debtor, & 
his equities ax a surety were gone.— 
ALLIANCE TROAT Co. 1. JOHNSON, 
11920] 2 W. W. R. 8005; 15 Alta. Le i. 
470.- -CAN. 
PART X. SECT. 1, SUB-SECT. 4. 
st. Mactension of credit.) —FULLER & 
Co. v. Horwannp (N. 8.) (1910), 9 


PART X. SECT. 1, SUB-SECT. 5. 

Bx. Sale of improvements by quit- 
claim deed.|— DUBE v. MORNEAULT 
(1920), 48 N. B. R. 200; 55 DL. Rh. 
512.-—CAN. 

sy. Giring eredit.}—In an action 
upon promissory notes made by defts. 
husband & wife, in favour of pltfs. 
wholesale merehants, it appeared that 
in Muar. 1921, the wife deft. who had 
beon carrying on @ retail pusiness, 
nade an assignment under the Bkpcy. 
Act, & shortly afterwards made a 
proposal to “compound her debts at 
30 cents in the dollar, to he prid in ten 
equal monthly instalments. The com- 
oo was duly approved by the ct. 
Pitfs. were among the creditors. The 
debtor did not complete the com- 
position payments within the times 
proposed, & the final payment. was not 
minade until Aug. 1923. After the 
composition was approved, the debtor 
continued to do business, & made some 
purchases from pltfr. In Sept. 1922, 
the debtor proposed to buy a Jarge 
quantity from pltfs. on credit, but 


make some settlement of the old debt, 
qe. the unpaid balance of pltfs.’ com- 
pound claim. Defts. thereupon signed 
the promissory notes now sued upon, 
delivered them to pltfs., & received a 
new supply of goods upon the credit 
they desired :—Held : the notes were 
not made for the accommodation of 
pitfs.; but, though ropresenting a 
compromised debt. were in fact made 
in consideration of the giving of credit 
in respect of the new sale, & that was 
sufficient consideration to support. the 
notes & to render defts, liale = 
CHAMANDY BROTIIERS, LTD. v. ALBERT, 
11928} 2D. L. RR. 577: 62 O. L. kh. 
105; 10 C. B. R, 32.—CAN. 


st. Delwery up of void dill,|— 
Valuable consideration for a bill of 
exchange may consist in the delivery 
up of another bill which tho person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was void.—-ROYAL BANK OF CANADA 
2. GROBE & WALBRIDGE (Alta.), [1928] 
ae R. 93; [1928] 2 W. WLR, 55.— 

AN. 


859. 
868. 


Add. Annotation :—Mentd. Re Pinto Leite, 
Ez p. Des Olivaes, [1929] 1 Ch. 221. 

Add. Annotation :—Consd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


895. Add. Annotation :—-Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
896a. —-— Under 1882 Act, s. 21 (2)—Payee.]— 


The original payee of a cheque is not a 

** holder in due course ” within the above sect. 

—JONES (R. H.), Lrp. ov. Wanine & GILLOW, 

Lrp., [1926] A. ¢. 670; 95 L. J. K. B. 918; 

135 L. T. 548; 42 '1. L. R. 644; 70 Sol. Jo 
563; 32 Com. Cas. 8, T1. L. 


Annotation :—Reifd. Liovds Bank ». Chartered Bunk of India, 


Austraha & China, (1929) 1 K.B 


0. 


897. Add. Annotation :--Apprvd. Jones 7. Waring 
& Gillow, [1926] A. C. 670. 

899. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

901. Add. Annotation :—Consd. Sutters v. Briggs, 
[1922] 1 A.C. 1. 

902. Add. Annotations: 


844 il, ——.J—CaANADIAN BANK OF 
COMMERCK vv. 
8S. Jt. 347.—CAN. 


. ° 





Consd. Sutters v. Briggs, 
[1922] 1 A. C. J. Refd. Brown v. Swan 
(1921), 37 T. L. R. 787; Robinson 1. Marsh, 
f1921] 2 K. B. 640. Mentd. Jeffrey v. Bam- 
ford, [1921] 2 kk. B. 351; 


Maskell v. Tiill, | 


Vol. 


917. 
922. 
935. 

| 

| 

| 

| 

| 

1 

| 


942. 
943. 


945. 


946a. Compounding felony.|~-GUIBORN 


VI.—Bills of Exchange. Cases 859—960. 


Add. Annotations :--Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
K. B. 24 t. 
Add. Annotations :—-Consd. Reckitt 7. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Mentd. Falcon 7. Famous Players Film Co. 
(1925), 42 T. Iu. R. 91. 
Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 4] T. L. R. 378. 
Add. Annotation :—Refd. Sutters v. Briggs, 
[1922] 1 A. C.J. 
Add. Annotations :—Distd. Soc. Anon. des 
Grands Etablissements de ‘Touquet VParis- 
Plage ». Baumgart (1927), 96 L. J. K. BB. 789. 
Apld. Carlton Hall Club tv. Laurence, [1929] 
2 K. B. 153. Mentd. Aksionairnoye Ob- 
schestvo A. M. Luther 7. Sacor, [1921}3 K. B. 
532; Robinson v. Marsh, [1921] 2 K. B. 640. 
Add. Annotations :—Refd. Maskell ». Hill, 
(1921) 3 K. B. 157: Uumphery ¢. Wilson 
(1929), 41 TT. 469, 

FEL- 
§ Vin. 


v. 
Lows (1717), 2 Ma. Cas. Abr. 160; 
Abr. 408, pl. 20; 22 K. 1. 186, 1. C. 


(1921) 3 kK. B. 157: Cohen v. Hall [1922] | 959. Add. Arnotation :—Mentd. Maskell v. Hill, 
* ° 9 ~~ ° 9 beat dead \ 4 Se 
2 K. B. 37; Ford v. Blurton, Ford v. Sauber | 921) 3 BK. B. 157, 
(1922), 38 T. L. R. 801; Scranton’s Trustee | 960. Add. Annotations :—Refd. Robinson r. Marsh, 
v. Pearse, [1922] 2 Ch. 87. {192112 K. B. 610; Sutters v. Briggs, [1922] 
PART x, SECT. 2. 913 ii, ——— ——.}—Pitf. purchased | insurance.-— Mrncnwanin BANK Or 


COLWELLT (1923), 56 


& 1916 model motor-truch from G, 
cash payroent was made on account & 
promissory notes given forthe balance. 
CQ. assigned the agreement & 


HALIRFANR t% WINTER (1895), 8 Nfld. 
J. RR. 80.—NFLD. 


PART X. SECT. 6, SUB-SECT. 2.—A. 


A 


PART X. SECT. 3. 


855 i. Liability of arcommodating 
party —Not entitled ta notice of dis- 
honour.}——CopvILLE Co. vw. JORDAN, 
(1922) 1 W. W. 1. 1280: 63 I. . RR. 
691.—CAN. 


856 vi. — > -—- - — ~ Subsequent 
indorser not entitled to benefit of col- 
lateral security. ~-SMITH ov. FRALICK 
(1856), 5 Gr. 612.—CAN. 

sa. Right of accommodating narty-—— 
To suc--On warehouse reecipt indorsed 


by accommodated party. |—-Held : pitf. 
could not recover, for there was no 
debt. contracted at the tame of the 


indorsemnent.—Cock BURN »,. SYLVESTER 
(877), 1 A. It. 471.-- CAN. 


PART X. SECT. 5. 


896 iv. —-—.J— UNION BANK 
OF CANADA v. ANrONIOU, [192] 1 
W. W. RR. 649; 56D. L. RR. 8385 61 
a. Cc. RR. 253.—CAN. 


896 v. --— 








-—-WRICKER 1. 


Mortimer, (1922) 2 W. W. fh. 725; 
15 Sask. L. KR. 430.—CAN. 
896 vi. -—~— -——.]- ALLAHABAD 


Bank, Lyrp., LAVORE v. TLATTAN CHANDY 
owe (1927), I. L. Re. & Lah. 702.--- 


897 vi. ---—— -~—--.]—Gounna, Lrp. 
», WARK, [19241 1D. TI. R. 3877, 53 
N. B. It. 292.--—-CAN. 


897 vil, —— : TARSUALL tv. 
Rocens, [1924] 1 D. lL. R. 888.—-CAN. 

897 viii. - -l-- The original 
payee of a cheque is not a holder in 
duc course. —JONNSON wv. JOHNSON, 
JIN28) 2 TD. lL. KR. 531, 9123 [L928] 
1 W. W. RR. 774: [1928] 2 W. WwW. ai. 
63; 23 Alta. I. lt. 388. -—CAN. 

907 i. ‘* Complete & regular on face 
of it ’—Instrument signed in blank. }— 
A party who knows that a note has 
been signed in blank & negotiated to 
him before being filled out is not a 
holder in due course.—SAVARD v. 
PEERS UY: (1922), Q. R. 34 K. B. 458. 


ee — 





poo m= as A 5 a nn pen ne pe 


to defts. for valuable consideration, of 
which pitf. had due notice. Later pltf. 
found the truck was a 31913 model but 
continued to use Ww. Hethen brought 
au action for cancellation of the notes: 
—TlIeld: defts. were holders of the 
notes in due course & had discharged 
any onus for the fruudnient conduct 
of G. of which they had no notiec.-— 
KRASUER tt. McGreaor, JOTINSTON & 
THomMags, Lib. (1922), 41 B.C. ik. 306. 
—CAN. 

913 iv. -J--BANK_ OF 
AUSTRALASIA v. CURTIS, [1927] N. 4. 
L. KK. 247.—N.Z. 


916 vi. -]—In order for a 
person to whom a bill or note Is 
nogotiated to be affected with notice 
of a defect in the title of the person 
negotiating it he must have knowledge 
of the facts or & suspicion of some- 
thing wrong combined with a wilful 
neglect of the means of knowledge. 
NoyaLt Bank or CaANnapva vr. Gropnt & 
WALBRIDGE (Alta.), [1928] 3 D. L. Tt. 
933 11928] 2 W. W. RR. 55.—CAN. 

k (p. 141) i.- Private arrangement 
betucen parti s-— Not erpresscd on face of 
anstrument.|] —An open letter of credit. 
was granted to W., trader, on the 
guarantee of TUT. & M., merchants, upon 
an agreement, not pret m the 
letter, that W. should buv produce & 
consign bills of lading & pollev of insur- 
ance endorsed to T) & M . as security. 
W.. in fraud & violation of ther agree- 
ment, drew bills under the letter, & 
indorsed for value to the Merchants’ 
Bank of Halifax, who had no notice of 
the above ugreement ‘— /icld: 2 
negotiable instrument Is not to be 
affected by any private “rrongement 
which the parties to if do not choose 
to put upon the faee of the document. 
Tf it were intended to limit W. in the 
use of the letter of credit, as between 
him & the world at. large, to a use for 
mercantile purpuses connected with the 

urchase of the produce, it would have 
yeen very caxy to have expressed on 
the face of the letter of credit that it. 
was to ho accepted if presented accom- 
panied by bills of lading & policy of 


en - 

















| 
notes 
| 
| 


940 i. Smugqaling.} —-WALLBRIDGE v. 
Founrrr (1816), 2 U. CL. 1. 280.— CAN, 
942 31. Gaming -Gambling we grain 
futures |] —Promissory note unenforee- 
able. BANK OF TORONTO tC SWEENEY, 
BANK OF TORONTO Ut. COCUBANE, BANK 


or JCORONTO pr. BORYS, [I9OBT) 2% 
WoW... 50735 21 Sask. Ll. Rh. 670.— 
CAN. 


MaCWULIJAMS 2. 
DD. Ja 2. 78h: [1997 
36 Mam EB. Re. 458. - 


946 ini, - ~-.] 
THIGGINS, [E927] 2 
IWLWoLR. G72, 
CAN. 

946 iv. -- -bProninsory note un- 
enforccablo. The faeft that the muapgis- 
trate consented to the withdrawal of 
the charge is iminnaterial-— Becher v 
Bactiman (Alta.), [1927) 2 2. Ta. dt. 
Ti4t; (1927{ 2 W. W. It. 382.—CAN. 

m. Read now ‘** 946a i.” 

ni. Transaction in breach of leensing 
laws.) —Meld > pitts. conld not recover 
on hills af exehange given in payment 
for intoxteating Jiquors sold by their 
mzent in wa local option distriet.-— 
WUSON Cow bh. MAYFLOWER BOTLLING 
to. ON. SO) C1913), 13 KH. Ln. i. 480; 
WD. L. R. Tit. CAN. 

n il. --JTeld s there was no 
Jegal consideration for the ebeque on 
which pltf. sued, & he could not 
recover —— SRALE 7. BECKY, J19260! 
LD... 723, 590. L. 2. o57.--CAN, 


PART X. SECT. 6, SUB SECT. 2.- B. 


sb. Amount recoverable. |— Where the 
consideration for @ prouussory note ag 
between the maker & pavec Was 
Meal & Judgment is recovered thereon 
agaist the maker by a holder in due 
course who took it from the payee as 
collateral security for oa debt, the 
amount of the judgment should be 
hinited to the amount of the transferee’s 
present indebtedness to the holder. 
The same result follows oven though 
the origmal transaction was not egal, 
where the inaker has alroady paid the 
amount of the note to the payee.— 
R0VYAL BANK OF CANADA ¥. GROBE & 
WaALBRIpce (Alta.), [1928] 3 D. L. Rk. 
93: [192a]2 WW. RR. 55.—CAN. 





Cases 960—1248. ENGLISH AND Empire Dicest SuPPLEMENT. 


1 A. C. 1. Mentd. Maskell v. Hill, [1921] | 1038. Add. Annotations :—Refd. The Penelope, 


8K. B. 167. [1928] P. 180. Mentd. French Marine v. 
964. Add. Annolfation:—Apld. Greenberg  v. Compagnie Napolitaine d’Eclairage et de 
Cooperstein, [1926] Ch. 657. Chauffage par le Gaz, [1921] 2 A. C, 494. 
971. Add. Annotation :—Refd. Sutters v. Briggs, | 1052. Add. Annotation :—Refd. Robinson v. Marsh, 
[1922] 1 A. C. 1. (1921] 2 Kk. B. 640. 


995. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


1033. Add. Annolation: 


1053. Add. Annotation :—Distd. Guildford Trust 
v. Poh) & Maritch (1928), 72 Sol. Jo. 171. 


Refd. Bernard v. | 1054 Add. Annotation :—Refd. Jones v. Waring 





Williams (1928), 139 L. T. 22. & Gillow, [1926] A. C. 670. 
: ‘ : 1054a. -——  ---—— ~-———.]—GuUILDFoRD TRUST 
1037. = ‘ ‘h eo be +. We) ¢ 
AT eee i020) 3K. BeaeTS Bombay &| ‘LED. ». Pont, & Maiument (1928), 72 Sol. Jo. 


ersi 8 ivati - Ue jay, ‘ 
MOT Se eT USS Markealt Act” | 1098. Add. Annotation :—Refd. Allen v. Royal 


[1920] 1 Ch. 348.” Bank of Canada (1925), 41 T. L. R. 625. 
Add. Annotations :—Refd. Maclaine v. Eccott | 1096. Add. Annoiation :Mentd. R. v. Jenkins, 
(1924), 132 J. I. 173. Mentd. Buerger v. R. v. Evans-Jones (1923), 87 J. P. 115. 
New York life Assce. (1927), 96 L. J. K. B. | 1123. Add. Annotation :—Mentd. Maskell v. Hill, 
930; Jaeger v. Jacger Co. (1927), 44 B. P. C [1921] 3 K. B. 157. 

437; Sassoon v. International Banking Corpn., | 1132. Add. Annotation :—Refd. Robinson v. Marsh, 
[1927] A.C. 711. | [1921] 2 K. B. 640. 


Part Xl.—Negotiation and Transfer. 


1161. Add. Annotations :—Refd. Sutters v. Briggs, | 1190. Add. Annotation :—Refd. Robinson v. Marsh, 
[1922] 1 A.C. 1. Mentd. The Joannis Vatis [1921] 2 BK. B. 640. 
(1921), 91 L. J. P. 182. . 

1168. Add. Annolation :—Refd. McDonald v. Nash 1196. Add. Annotation :-—As to (2) Consd. Repub- 


[1924] A. C. 625 ° | lica de Guatemala v. Nunez, [192 7) 1K. B. 
aed e ae aw ele ( 
1178. Add. Annotation :—Refd. Sutters v. Briggs, ae 
(1922, 1 A. ©. 1. 1248. Add. Annolations :—Consd. Re Gooch, Ez p. 
1188. Add Annotation : —Refd. Jenkins v. Jenkins, Judd, [1921] 2 K. B. 593. Refd. McDonald 
[1928] 2 KK. LB. 501. wv. Nash, 11924] A. C. 625. 
PART X. SECT. 7. given a solr. on being retained to con- PART XI. SECT. 4. 
993 v. Assignment by duct the defence to a charge which was g (p. 185) i. -—— —~-—.]--To be tho 








withdrawn before the date set jor | holder of a promissory note & entitled 
en tf ponds direc pe a tonal, but with respe et to which the Lo sue on jt ln as own hame, pitt. 
to purchaser.|—MONTICELLO | STATI solr. prepared for trial.-- KRAUSS v | must bo either the payee or the 
BANK 1, KILLORAN, 11920] 3 WwW. W. n, | Puctun, |W9e8) 1. hh. LR. 1182 Indorsee in possession of the note.— 





442.—CAN JAVUST PT WLW. RR. 1815 22 Sask. Li. i JARNHY Ut. LAUZON, (1923) 2W.W i 
ais : 374.— CAN. 14u.-- CAN. 

e m (p. 188) i. -——- ~~ — Assryn- 

PART X. pact 8, SUB-SECT. 1. PART X. SECT. 9, SUB-SECT. 1. ment to evade counerclaim.|}-—Deft. 

si. Verbal agreement that note 1059 xv. -——.}-— Where notes were | Made a note in favour of C., who lost 





to be operative only on happening of | nullities for fraud, & the signer was not 
anecified event.J-—DENNIS t. IVEY & | stopped by any neghgence ou her 
Borer, [1920] 3 W. We. WR. 744.—CAN. | napt --Meld: the third party, al- 


it. C. made an assignment of it to J. 
in order that J. might bring an action 
thereon & so prevent deft. bringing a 


6 ii. —— Note men to show ficti' wus though a holder in due course, had uo counterclaim against C. Just betore 
assets- -Itstappel Of Lestat ya vp. | meht to recover from her.--DUNSHBA trind the note wan found & indorsed 
ALLEN, 11921) 1 W. W. Ii. 33.—CAN. t. KESTEVEN, [1922] N. ZL. i. 1002 to J.:- -JTeld > C. must be joined as pltt., 

—N.Z. & deft. allowed ot bring in his counter- 
s fii. — —-.}- --KLorz v. JOUAN, [1925] elaim.—J ons & COLQUTIOUN tv. VINCH 


ct 1059 xvi, ———.] ~Where there was 

: D. ie He DOS CAN a defect in the payee’s title, of which 

— - q=pee v. Moonrr’s | the mdorsee had notice -—Held: he 

MILA. CRHAMERY, rh. (N. B.), (1927) | was not entitled to reeover.—Danr- 

3D. L. 1. 479.—CAN. Rock v. BURNS (1927), 48 N. L. kt. 
320.—S. AF. 


(1922), 66 D. L. BR. 822.— CAN. 

m(p. 188) ii. ~-— -—— IJ ndorse- 
ment am consideration of advances— 
Advances repad.jJ— Held: an action 
nught be brought either iu the name of 











= the indorser or holder.—-CLow v. DOULL, 
sepa X. SECT. 8, SUB as za PART X. SECT. 9, SUB-SECT. 2. | [1920] 1 W. W. R. 1060,—CAN. 
UM, --—— —— J-- The ; m (p. 188) iii. -—— ** On account 
maker of a post-dated cheque the con- 1073 i. Husband d- irife.|— ” = . 
sideration for which has fale d « pay- | FRYERS & Co., LTD. v. STEEVES (N. B.)s OF Meee St INGO emiCNt Was NOL 


struck out & action was brought on the 
note in the name of the payee. At the 
trian] the judge allowed pltf. to amend 
by adding the indorsce as co-pltf., deft. 
having objected that pltf. had no right 
of action; & judgment was given 
for tho indorses, but costs were given 
; ie ara tho ee es oe 
: mae (a). ? e appeaicd on @ grounds 
SUE he eee oa cine 1096 ix. —--- J—Fraud igs no | that no ainendment should have beon 
qa (p. 164) i. —— -—-- Wah- | defence where an actian on a note is ; allowed, & pltf. was not entitled to 
drawal of retainer. )\—'Therulethat partial | brought by a holder m due course. Jt. judgment. Appeal dismisred.—JAoK- 
fuilure of consideration for u promissory | merely shifta the burden to pltf. to show | SON MACHINES, LTp. v. MICHALUCK, 
note is a defenco pro tanto, ax against. an | that he took the note before maturity,in | 11922) 2 W. W. R572; 67 D. L. R. 
immediate party, only when the umount. | good faith, for value & with no notice | 1823 15 Sask. L. it. 467.—CAN. 
of the note referable to such partial | of the franud.—CaNADIAN BANK OF d (p. 189) ii—mPayee of chegue.}-— 
failure js ascertained & liquidated, was | ComMERCE tv. PERBLES, [1924] 1 D. L. | BELCHER v. DIXON, [1923] N. ZL. R. 
uppled berein to an action on a note | R. 225.—CAN 273.—N.Z 
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ment of ene toe alan ped, is Hable | [1927] 4 D. L. 1. 1077. —CAN. 
thereon to a bank which in good faith 

& without kvowledge of the = faets PART X, SECT. 10, SUB-SECT. 1. 
has before its date received it} by m- 1093 i. Add “‘ varied, [1917 1 W. W. 
dorsement from the payee & given | pR. 14177.” 

credit therefor to the puvee -~UNION 


BANK OF CANADA ?. TAITERSALI, 5 Sines 
[1920].2 W, W. R497: 69 Do L. ae | PARE % SECT. 10, SUB-SHOD. 2 


a ES TI 
nS 








Vol. VI.—Bills of Exchange. Cases 1250—1490. 

1250. Add. Annotations :—Apld. Re Gooch, Ex p. 

Judd, (192112 K. B.593. Apprvd. McDonald Wears 
v. Nash, [1924] A. C. 625. 

1254a. .}-A testator gave a promissory 
note to G., saying he wished to provide other 
wise than by will, for pitt. & afterwards made 
his will, appointing G., with others, his exor., 
& to whom, after payment of legacies, he 
bequeathed a moiety of his personal estate. 
G. having made some payments on account 
to the pltf. aflerwards denied her title :-— 
Held: he was a trustee of the note for pltf.— 
LLOYD v. CHUNE (1860), 2 Giff. 441: 3 L. T. 
366; 6 Jur. N.S. 1365; 66 EB. R. 184. 

Annotation :—Expld. ke Whitaker (1889), 42 Ch. D. 119. 


1306. Add. Ainotation :—Refd. Le 
We p. Salaman, [1926] Ch. 167. 

1312. Add. Annotation :—Consd. Importers Co. 
v. Westminster Bank, [1927] 1 K. B. 869. 


1318. Add. Annotation :—-Refd. Sutters v. Briggs 
[1922] 1 A.C. 1. 


1319. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


1324. Add. Annotutions :—Refd. Sutters v. Briggs, 
[ig22) 1 A. C. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1334. Add. Annotation :—Consd. 
Nash, {1924] A. C. 625. 








McDonald v. 


Part Xll.—General Duties of Holder. 


1388. Add. Annotation :—Mentd. The St. George, | 1461. Add. Annotation :—Refd. Baines v. National 
ae ee P. 217. | Provincial Bank (1927), 96 1. J. IK. B. 801. 
; . Annotations :-— Refd. Jae . Ja : F : 

: nGner Vos eceer 1463. Add. Annolation :---Refd. Baines v. National 


Co. (1927), 44 R. P. C. 4373 Sassoon v. 
International Banking Corpn, [1927] A. C. 
Mentd. Maclaine v Eccott (1924), 132 
L. T. 173; Buerger v. New .York Life Assce 


71). 
(1927), 96 L. J. K. B. 930. 


1407. Add. Annotation :—-Refd. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
1418. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
1459. Add. Annotation :—Refd. Baines v. National 

Provincial Bank (1927), 96 L. J. K. B. 801. 


_-— — oe 





vm 


PART XI. SECT. 9. 

ei. —— BRank = selling assets to 
another bank.}---Where one bank :ells 
ite assets to another bank wider Bunk 
Act, ss. 99 to 111, & the agreement for 
sule has been approved by the Governor 
in Council, the purchasing bank muy 
sue in its own name in respect of a 
promissory note, part of the assets 
acquired, notwithstanding that the 
note has not been tdoersed by the 
selung bank a required by Buls of 
Exchange Act.—-BANK OP MONTREAL 
» LRVINE & JRINSTRIN, [L924] 3 
D.L. RK. 7523; 2W. W. R. 1047.—CAN., 


PART XI. SECT. 15, SUB-SECT. 1. 


sg. “‘ Indorsed’”’ written oppusite 
siugnature.J—-A. promissory note was 
signed by W. & M. on the fuce of the 
note & opposite M.’s signature the 
word * indorsed ** wax written by a 
salesman in the service of pltf. co., to 
Which the note was made payablo :— 
Held: M. did not sign the note with 
the intention of indorsing 11, but as 
maker, though as between him & W. 
only as a surety, & the word ‘“ in- 
dorsed ’’ was merely u memorandum 
intended to show that M. was a 
surety.—GORRIF (A. JD.) Co., Erp. v. 
WHITTIELD & MicHaup (1920), 48 
O. L. R. 605; 58 D. L. kK. 326; 19 
O. W. N. 336.—CAN. : 


PART XI. SECT. 15, SUB-SECT. 2. 


k i. Of company.J—lIf a co. 
authorises that its bank may accept for 
se Pale cheques “ purporting to be 
indorsed by any One director or the 
secretary or treasurer,” an indorse- 
Inont 19 good which is made by one 
who is a director & secrotury though 
he does not purport to sign as director 
or secretary.-—U NION BANK OF CANADA 
v. 'TATTERSALL, [1920] 2 W. W. R. 
497; 52D. L. R. 407; 15 Alta. L. R. 
350.—CAN., 


k ii, ——~- ——.]--BRECHT v. HEF- 








Provincial Bank (1927), 96 L. J. K. B. 801. 


1477. After this case add ‘‘ Bill accepted payable 
at bank —-Presentment over counter-—Validity.] 


—Sec BANKERS, No. 600a, ante.”’ 


Joachimson  v. 1488. Add. 


a ere --- 


FEL, [192313 D.L. R. 40; 2W. W. RR. 

k iii. ------ - --—.]—IMPERIAL BAVK 
OF CANADA v. DENNIS, [1925] 3D. da. Wh. 
458; 57 0. L. R. 203 —CAN., 


k iv. J FIpeLiry TRUST 
Co, ». TERMINAL LAND & LNVISTMENT 
Co. (Ont.), [1927] 4D. L. RN. 532.—CAN. 


8s}. Member of syndiwate } An ain- 
dorsemenut by ouv of tho members of a 
byndicatc, carrying on the business of 
travelling a stallion, mr the by ndicato’s 
oume of & promussolry note made pay- 
uble to the syndicate or its order :-— 
Hleld: to be a valid indorsement.-— 
Rit.y v. Renmp, (1925) 2D. L. R. 737 ; 
[1925] 2 W. W. R. 286; 19 Sask. L. ht. 
366.—-CAN, 


PART XI. SECT. 15, SUB-SECT. 3.--A. 


1311 i. Alust be written on instrument 
—Writing on fuce vf note. J—W here the 
intention of all parties is that a signa- 
ture 1s for the purpose of indorsement, 
it makes no diference where the 
signature is placed.--SIMONIN — v. 
PHITION, [)922] 2 W. W. lk. 12803 66 
D. L. kt. 673.—CAN. 

sk. Ailonge.|~~ Before finding 
that a sheet of paper 1s up allonge to a 
promissory note, the ct. should 
perutinise the evidence & material 
with the greutest care, & the evidence 
in favour of such a finding should be 
of the strongest churacter.--~BARNEY 
vo. LAUZON, [1923] 3 D. L. R. 140; 
2W. W. Wt. 19.--CAN. 

1313 i. AZust be signed—Nume mis- 
spelit-—In cheque—Name properly spelt 
awn indorsemeut.|--Although the word 
‘limited * be omitted from & payco 
co.’8 name in a cheque, there being no 
doubt of the co. being the intended 
payee, an indorsement of the cheque is 
effective by the proper signature of 
the payee on the back of 1t.—UNION 
BANK OF CANADA ¥v, TATTERSALL, 
[1920] 2 W. W. R. 497; 52 D. L. R. 
407 P 15 Alta. L. R. 350.—CAN. 
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Annotation: —- Mentd. 
National Provincial Bank (1927,, 96 L. J. 
K,. B. 801. 


1490. Add. Annolalion :—-Mentd. Re Pinto Leite, 
Ex p. Des Olivacs, [1929] 1 Ch. 221. 


Baines 0 


eee a ete - 





PART XI. SECT. 15, SUB-SECT. 3.—E. 

sl. After adrance made— Relation 
back. j— Held : the indorsement related 
back to the time when the note was 
given & the money paid.—CANADIAN 
BANK OF COMMERCE ?. COLWELL (1923), 
56 N.S. RR. 347.—CAN. 


PART XI. SECT. 15, SUB-SECT. 4 . 

1356 i. “Pay to order of M. 
Bank to credit of ” payee.)--Held: & 
restrictive 1ndorsemeut, & the mdorseo 
& holder is not entitled to recover from 
the maker, who has paid in good faith 
the amount of the note to the payce.-— 
MERCHANTS BANK OF CANADA. ¥, 
Breer, (1923) 2 D. L. KR. 264; 32 Man. 
L. RR. 6295 [1923] 1 W. W. RR. 607.— 


CAN. 

ri. .}—0O’ DONOGHUE 

v. HemMBROFK (1871), 19 Gr. 96-—-CAN., 
PART Xl. SECT. 17. 

1267 iii. Apparent cancellation 
of endorsement.|\—Held: it in for the 
holder to prove in order to establish 
his title by reason of Kills of Exchange 
Act, 68. 143, 144, that the apparent 
cancellation was dot intended to be one. 
—KOYAL BANK OF CANADA 0. ALLEN, 
(1919) 3 W. W. Rt. 1063; 49 D. LD. Xl. 
572; 15 Alta. L. Rh. 171.—CAN. 


PART XII. SECT 2, 8UB-SECT. 1. 

1405 = xiii. —-— .J— RAM SARUP 1. 
HARDIIO PRASAD (1927), I. L. RK. 50 
All. 309.—IND. 


PART XII, SECT. 2, SUB-SECT. 2.— 
A. (b). 








———— 








1432 iii, ———.]—Cheque in circula- 
tion six months: -Held: an uUn- 
reasonable time & not recoverable.— 
BALLEM v. Fritp, [1923] 4 D. L. R. 
1203.—CAN. 

1434 11. ——— Cheque mislaid—Delay 
not causing damuge.|\—Held: the 
drawer was not dschurged by tho 
cheque not having been presented 
within a reasonable time.—Kine & 
BoypD v. PoRTER, [1925] N. 107.—IR. 


Cases 1628—2049a. 


1628. Add. Annotation :-—Mentd. Brown v. Swan | 


(1921), 37 T. L. RB. 787. 


1629. Add. Annotation :—Mentd. Sutters v. Briggs, 


f1v22) 1 A.C. 1. 


1627. Add. Annolation :-—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


Suith v. 


1638. Add. Annotation :—Retd. 
(1928), 139 L. 2. 250. 
1664. Add. 


Annotation :-—Mentd. 
Midland Bank (1925), 41 7. LL. IR. 402. 


1751. Add. 
Wood 
K. B. SOL. 


Robinson v. | 1851. Add. 


Annotation -—Mentd. 
[1929] P. 275. 


ENGLISH AND JimprIRE Dicrst SUPPLEMENT. 


1688. Add. Annotations :—Mentd. Goldman v. Cox 
(1924), 40 T. L. R. 744; Jones v. Waring & 
Gillow, [1926] A. ©. 670. 

1715. Add. Annotation :—Refd. Brown vw. 
(1921), 37 T. L. R. 787. 


Annotation :-— Mentd. 
National Provincial Bank (1927), 96 L. J. 


Swan 


Baines v. 


The Hayle, 


Part XUll.——Liability of Parties. 


1983. Add. Annolations :—Refd. Re Wait. 


1 Ch. G06. 


1991. Add. Annotution : 


Midland Bank, [192 Is] 2 Kc. B. 204. 
1993. Add. Armolation :—Retd. 
Swiss Bank Corpn., [1921] 3 K. B. 
1994. Add. Annotation :—Consd. Re 
), 70 Sel. Jo. 64. 
Akt. 


Sutton v. Peatherley (1925 
2004. Add. Annotation :—Refd. 








Mentd. Ratner v. London Joint | 
City & Midland Bank (1922), 88 T. lL. R. 253 | 
Consd. Auchteroni w | 

| 


[1927} applts. 


Joachimson v. 
110. 


Swinburne. 


Dampskibs 


drew on the buyers bills payable to 
resps., who negotiated them with notice that 
they were drawn against a confirmed credit 
opened by the buyers with the E. 
Applts. handed to resps. with the bills the 
shipping documents, also «a memorandum 
describing the bills as D/A, 7@.e., documents 
against acceptance. 
the documents to the buyers against. their 
acceptances. which were dishonoured upon 


Bank. 


drafts. Resps. handed 


, : a NY Rae maturity. Resps. sued applis. as drawers of 
Steinstad v. Pearson (1927), 137 L. WT. 538. the bills:---Held: resps. were entitled & 
2040a. .|\—DuNN (M.), tp. v. JEVFER- bound to treat the description of the bills as 
SON. No. 577a, anie. | 1)/A drafts as a direction to hand the docu- 


2049a. On bilis drawn against confirmed credit— 
Bills not presented to bank.j]—Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against w confirmed credit, to be opened by 
On shipment of the goods 


the buvers. 
PART XII. SECT. 2, SUB-SECT. 7.— 
B. (a). 
1530 xxv. --—- ~— -—-- -— Acceleration 


of date of payment.jJ-—-(1) A promussory 
note in the body of it made payable 
ata particular place must be presented 
for payinent there, before an action 
thercon is brought against the maker. 
(2) Tho fact thut the date of payment, 
has been accelcorated by virbue of a 
collateral agreement does not render 
presentment umnecessary.- -MORGAN 7. 
SHAW, [1926] 1D. LL R. 8283) [1926] 
1 W. W. RR. 483: $6 BO. Tl. 454.— 
CAN. 


PART All. SECT. 2, SUB-SECT. 9. 


1568 ii. Specificd place having 
ceased “ oe }--Spanis v. HAMILTON 
(192 ee ~ R55; 37 O. WL. ON. 
427.-- 

wi. —-- Agreement for extension af 
lime J-—NWEWMAN v. BROWNE (W. JR) 
é& Son, (1925) 1). R. 676; 56 
QO. L. RR. £48.—CAN. 

sm. Payee without funds.) —Held : 
non-presentinent of a cheque did not 
alffcot the holder’s right to recover, there 
being evidence that the maker bad not. 
funds to meet it & no evidence of 
damage to him through non-present- 
mont.——CLow vw. DoOULL, [1920] J 
W. W. KR. 1060.---CAN, 


Cea meeetatel 


PART XII. SECT. 2, SUB-SECT. 10. 


§i: —— -}-—-GUNSOLLY v. ENGSTROM, 
[1924] 2 W. W. hi. 382.—CAN. 


PART XII. SECT. 2, SUB-SECT. 11. 

pi. ——~—.]}—Owiug to the long period 
of time befure presenting o note for 
payment, & in the absence of evidence 
of the circumstances under which it 
was given & indorsed :-—Held : the in- 
dorser was discharged.—HanKk OF 
Hee ae v. MoNrILL & MCNEILL, 
[1924] 2 W. W. R. 165; 35 B.C. R. 
263.—-CAN 


ar 








PART XII. SECT. 4, SUB-SECT. 1. 


sn. Jo accommodation maker —- Of 
promissory note.j-- Ileld: be is not 
entitled to notice of dishononr, even 
though it be known to the payco that 
he 1k Buch a maker.—-CopviLir Co. vw. 
JORDAN, [1922] 1 W. W. RR. 12805 63 
Lb. L. lt. 694.— CAN, 


PART XII. SECT. 4, SUB-SECT. 6.-—C. 


di. - - mae — --,J—-A letter in the 
following terins : ** Wehumbly demand 
from you £3540, being amount owing 
on & promlbsory hote made by In. & 
indorsed by you to the C. Co. & of 
which we are the holders ” .—Held: 
nu suffqient notice of dishouow. - 
Nkibs tv. BOTTing, [1948] N. Z. Le RR. 


20U.—-N.Z 

1807i.-——- Name of _ indorser 
wrongly stated.J\—Held: under Bills 
of xchange Act, 8. 106, notice of dix- 
bonour was dispensed with.-~ Boch & 
PATTERSON, LTD. v. CROCKETT, [1923] 
of L. KR. 1204; 56 N.S. RR. 132.— 


PART XII. SECT. 4, SUB-SECT. 8.-—B. 
1869 iii. ——- xpress proncise.| 
—-An express promise to pay with full 
knowledge of the facts & When the 
indorser is aware that he bas had 
no notice of dishonour is a waiver of 
his mnghbt to notice.—CANADIAN BANK 
OF COMMERKOE v. BROOKDALK COL- 
LIERIES, Lrp., [1923] 1 D. L. R. 138; 

1W. W. RR. 877.—CAN. 
Coupled wiih 


1874 i. 
request for time.j\—Held : sulicieont to 
hold lim liable for payment not- 
withstanding the previous failure to 
give the statutory notice of dishonour. 
—IMPERIAL BANK e ets & Gua- 


RANTER Co., [1921] 1 W. R. 801; 











57 DLL. RK. 693; 16 ‘alta, L. R. 343.~- 
CAN. 











express promise, yot there may be 
such an admission of liability as to 
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ments to the drawers on their acceptance, & 
appits. had no defence, sct-off or counterclaim. 
in respect of the loss of the rights which they 
would have had under the confirmed credit, 
if the documents had been handed to the E. 
Bank for presentation.—Sassoon (M. A.) 


watrant ihe ct. in “tanning that notice 
was actually receive, & for this 
purpose if 1s not enough to show 
merely that the %Indorser did uot 
repudiate his lability.—-CANADIAN 
BANK OF COMMERCK t. BROOKDALE 
CoLLickiks, LTp., [1923] 1 D. L. RK. 
1388; 1 W. W. . 877.—CAN. 


1884 i. —-- <Ayreement postponing 
time of payment-—Between maker do in- 
dorser.Jj- -NEWMAN tv. BRownt (W. R.) 
& Son, 1925) 1 DD. LL. K. 6763 56 
O L. R. 148.—CAN. 


PART XII. SECT. 4, SUB-SECT. 9. 


1937 i. On lability of-—Indorser.J— 
Tf no notice of dishonour 18 given to 
the indorser, he is discharged from his 
bability as against the payee.— 
SIMONIN t. PINLION, [1922] 2 W. W. KR. 








1280; 66D. L. R. 673.—CAN. 
1937 i ii. . }—AKRMSTRONG- 
LOGAN AQGENCY, LTp. v. KUMANN, 


11923] 3 W. W. R. 806.—-CAN, 


PART XII. SECT. 5, SUB-SECT. 1.—A. 

1946 i. General rule.}—Where the 
notes are *‘ foreign bilis ” under Bills 
of Exchange Act, s. 25, protest upon 
nou- payment 1s necessary to hold the 
mdorset.— SPARKS v. rei ie (1920), 
a L. R. 55; 17 O. WL. N. 3h 


PART XII. SECT. 5, SUB-SECT. 1.—B. 





O i. —— ——.]——BANE OF 
TORONTO ©. BENNETT (1925), 57 
O. L. R. 326.—CAN. 


PART XIII. SECT. 1. 


1994 i. Cheque-—Not equitable wea 
ment.}—ROWLATT tv. GARMENT ar 
G.) MANUFACTURING Coa. (1921 64 
D.L. R. 88; 49 0. L. R. 166.—CAN. 


pe ee SECT. 2, SUB-SECT. 1. 


——-.]—CLARKSON v. LAWSON 
casey le U. C. R. 67.—CAN. 


2096a. 


Vol. VI.—Bills of Exchange. 


& Sons, Lrp. v. INTERNATIONAL BANKING 
Corpn., [1927] A. C. 711; 96 1. J. P.O. 
153; 137 L. 'T. 501, P. C. 


2060. Add. Annotation :—Refd. McDonald v. Nash, 


{1924} A. C. 625. 


2070. Add. Annotation :—Refd. McDonald v. Nash. 


[1924] A. C. 625. 


2088. Add. Annotation :—-Consd. McDonald 1. 


Nash, [1924] A. C. 625. 


2092. Add. Annolations :— Distd. McDonald v. 


Nash, [1924] A. C. 625. Refd. Re Gooch, 
Ka p. Judd, (1921] 2 K. GB. 593. 


2095. Add. Annotation :—Consd. Re Gooch, Ex p. 


Judd, [1921] 2 K. B. 593. 


2096. Add. Annotations :—Distd. Re Gooch, Fx p. 


Judd, [1921] 2 K. B. 598; 
Nash, [1924] A. C. 625. 


———.]— J. sold certain goods to 
C., Ltd., of which G. was managing director 
®& in which he was largely interested. In 
payment for these goods J. drew a bill of 
exchange to his own order at three months 
for £450 upon C., Ltd., who accepted it, & 
it was indorsed by G. before J. had indorsed 
if, as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to G., who was to be 
under no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
inaturity. An arrangement was subsequently 
made by which C., Ltd., paid £100 in cash 
to the bank in part satisfaction & the bank 
received two bills drawn by J. to his own 
order & accepted by C., Ltd., for £175 each 
at one month & two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed hy J., whose 
name appeared on the bills below that of G. 
he first bill not having been met at maturity, 
J. took it up & sued U., lid., & G. upon the 
bill & recovered judgment, & afterwards 
presented a petition in bkpcy. in the county 
ct. against G., founded on the judyment debt, 
upon which a receiving order was made 
against him. On appeal :—Held: (1) J. had 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 
appeared on the bill; (3) by reason of the 
agreement between J. & G., G. could not 
have set up any defence against J. arising 
out of his own prior indorsement; (4) the 
judgment debt was a good petitioning 
ereditor’s debt & the receiving order was 


rightly made.—Re Goocn, Hx p. JUDD, 


McDonald v. 











ss 
nr errs. 





». Nash, [1924] A. C. 625. 


Cases 20492 -- 2097. 


{1921)2 K. B. 598; 901. J. K. B. 982 5 125 
L. T. 583; (1921) b. & C. BR. 100, C. A. 


calls arches t—ds to (1) Apld. MeDonald v Nash, [1924] 


a CO Oo. 


2096b. ——— --- 


- —-.]—In May, 1920, applts. 
sold to A. & Co. 19,000 cases of tinned soup 
at the price of 10s. per case, cash against 
delivery order. A. & Co., being unable to 
find the moncy, applied for financial assist- 
ance to resps., who undertook as between 
themselves & A. & Co. to find 75 per cent. of 
the money, there being then about. 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applbs., 
resps. & A. & Co., 1b was agreed that resps. 
should indorse a series of eight bills of 
exchange, seven for £1,000 cach & once for 
£117 odd, to be drawn by applts. on A. & Co. 
payable six months after date to applits.’ 
order, & that applts., in consideration of 
the bills being duly indorsed by resps., sLould 
hand to resps. delivery orders for the balance 
of the cases. "J'hese bis were at once drawn 
by applts. on A. & Co. expressed to be pay- 
able to appits.’ order, & were accepted by 
A. & Uo & indorsed by resps. Room was left 
above the name of resps. fur the indorsement 
of the name of any persou to whom applts. 
should direct payment. Resps. then handed 
the bills to applts. in exchange tor the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.’ sienature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then eave 
notice of dishonour & claimed payment trom 
resps., who denied lability. In an action 
by upplts. to recover the amount ef the bills 
against resps. as indorsers :-—ffcld: (1) ou 
the facts resps. must be taken to have in- 
tended to make themsclyes lable to applts. 
on the bills; (2) the bills, when handed to 
applts., were wanting in a material par- 
ticular within 1884 Act, 6. 20, by reason of 
the absence of anv indorsement by applts. 
above the signature of resps., & applits. had 
implied autbority to fill in their name as 
payees, as they did, over the name of resps. ; & 
when so filled up, the bills became retrospec- 
tively enforceable.—-MCDONALD (GERALD) & 
to. vu. NasH & Co., [1924] A. ©. 6253; 95 
I. J. WK. B. 610; 1381 L. T. 428; 40 T. L. R. 
530; 68 Sol. Jo. 594; 29 Com. Cas. 313, 
if. L. 


Annotalions -—As to (2) Refd. Kiliott v. Bax-Tronside, [19201] 
% K.B. 3801; Kreditbanuk Cassel G@ in. b. LL vu. Schenkero, 
{1926}, 2K LD. 450. 


2097. Add. Annotations :—Apid. Re Gooch, Ex p. 


Judd, [1921]2 K. B. 593. Apprvd. McDonald 








PART XII. SECT. 3, SUB-SECT. 1. 


2052 ii. ——— ———.]— LEE v. BLAKE, 
fi924) 4 Db. L. R. 369; 55 O. L. R. 
310.—CAN. 


PART XIII. SECT. 4, SUB-SECT. 1.—A. 

2058 v. .}—An indorsement does 
not conclusively estabhsh a lability 
to pay, but indorsement is primd 
fucie evidence of an agreement to pay. 
—LEK v. BLAKE, [1924] 4 DL R 
639. 550. L. R. 310.—CAN. 


PART XII. SECT. 4, SUB-SECT. 2. 

2085 vi. ——— Indorsement nbtained by 
misrepresentation of drawer—Negligence 
of t ser.J—Hancock & Co., LTp. v. 
JOHNSTONE, (1923]N. Z. L. R.639.—N.Z,. 





PART XIII. SECT. 6. 


2098 v. J—PaRkKER Woov 
& Co., Lrp. »v RicvaAkps (1925), 46 
N. L. lt. 277 -~S. AF. 

2098 ivi. J—R.  kigned 
promissory notes in favour of H. 3. 
also sizued the notes bolow  1i.’s 
siznature a3 “‘suroty & co-principu!l 
debtor ww solidum ”’--Tleld* 3. 
hahihty was that of a surety & not of 
a joint maker with R.—-SHUTER v 
Ripaway (1926), 47 N. L. Re. 149.— 
S. AF. 

yi. .J—-A person who has 
placed his signature on a promissery 
note below that of the maker in the 
place where the maker usually signs, 
without udding anything to indicate 


ora 




















that he has signed as nidorser only, 
will be held to be a tuaker unless there 
is competent evidence to prove that 
he was not.—Trigaus vr. WnGauisny, (P92 4] 
4D. L. R. 9387; 3 W. W. RR. 566.- - 
CAN. 


2101 xxii. --— —-- -~--— | -A per- 
bon who has placed his tenature on 
Lhe back of a promissory note, before 
delivery to or indorsenwot bv the 
payee, 18 huble as surety under au 
aval, & ww notin the powtion of an 
ordmary iudetser.—MotT1 & Co. v. 
Cassra’s Trestmen, [1924] App. D. 
720.—S. AF. 

2101 xxiii. --—— -———-,]--A per: 
son who inderses bis name on a@ pro- 
missory note before negotiation thereol 





Cases 2103—2364, 


2108. Add. Annotation :—Refd. McD 
[1924] A. C. 625. Soon ene | 
2111. Add. eens '—Cenerally, Mentd. Sas- | 
soon v. International Banking 
oa anking Corpn., [1927] | 
2116. Add. Annotation :—Mentd. R i 
Orato. td. Ive Wait, [1926] | 
2118. Add. Annotations :—Refd. The Kronprin- 
sessun Margareta, The Parana, etc., [1 921] | 
d - : oe Menta. Folkes v. King, [1923] | 
\. &. 282; Laurie & Morewood v. Dudin | 
(1926), 134 L. T. 309. | 
2136, Add. Annotation :—Mentd. Brown v. Swan 
(1921), 37 T. 1. BR. 787. 


ENGLISH AND Empire Digest SUPPLEMENT. 


accepted before the war, & which became du.. 
affer war was declared, were held by the 
drawer, who was resident In Germany, & wis 
an enemy for the purpose of the Trading wit), 
the Enemy Acts. After the declaration ot 
peace the holder sued the acceptors, claiming 
interest. from the dates when the bills re- 
spectively matured :—I/cid: as there was 
no breach of duty in not paying the bills as 
long as the war continued. & as payment did 
not become legal] until the declaration of peace 
with Germany on Jan. 10, 1920, intcrest was 
only recoverable from that date.—DB1EDER- 
MANN v. ALLHAUSEN & Co. (1921), 37,T. I. R. 
662. 


2145. Add. Annotation :—Mentd. Bowling v. Camp | 9944. Add, Annotations :--Mentd. Soc. Anon. des 


(1922), 128 L. T. 342. 
2161. Add. Annotations :~-N.F. Uliendahl v. Pank- 
hurst Wright (1923), 39 'T. L. R. 628; Peyrae 


» Wilkinson, [1924] 2 Kk. B. 166. Refd. Zé 
Chesterman’s Trusts, Mott ov. Browning, 


11923) 2 Ch. 466. 
2169. Add. Annotation :-—Refd. Robinson v. Marsh. 
[1021] 2 RK. B. G40. 
2176. Add. Annotation :—Mentd. Swilt v. Board of 
Trade (1924), 93 L. J. K. B. 529. 


2205a. -—— -—— Illegality of payment 
during war.|—Bills of exchange which were 





2229. Add. Annotation : 


2206. Add. 


Grands Etablissements de Touquet Paris- 
Plage ». Baumgart (1927), 96 L. J. KK. BD. 
789; Carlton Tlall Club xv. Laurence, [E929] 
2K. Be 153, 


2225. Add. Annotation :-—Folld. Dresdner Bank v. 


Kiusso-Asiatic Bank, [1923] 1 Ch. 209. 
Mentd. Sassoon v. In- 
ternational Banking Corpn., [1927] A. C. 711. 





2249. Add. Annotation :—Refd. Akt. Dainpskibs 


Steinstad v. Pearson (1927), 137 L. T. 533. 
Annotation :~-Mentd. Sassoon 7. In- 
ternational Banking Corpn., [1927] A.C. 711. 


Part XIV.—Discharge. 


2269. Add. Armolalion :—Mentd. Robinson v. | 
Marsh, [1921] 2 K. B. 640. | 

2280. Add. Arnotation :—Refd. Société des Hotels 
Le ‘Touquet Paris-Plage v. Cummings, [1922] 
1k. b. 45). 

2286. Add. Aonoiution :—-~Mentd. Société des 
Hotels Le Touquet: Paris-Plage +. Cummings, 
[1922) 1 WN. B. 41. 

2308. Add. Arnnolation :—Refd. Societé des Hotels 
Le Touquet Paris-Plage v. Cummings, [1922 
1K. B. 451. 

2314, Add. Ainolation :-—Refd. Société des Hétels 
Le Touquet Paris-Plage v. Cummings, [1922 
1K. LB. 451. 

2318a. Agreement to pay money-—Consideration 
uncertain.J|—A beneficiary under testator’s 


8 nol an indorser, but av aval or 
surety for the uraker.—CasstMJne 0. 
Manavrad (1925), 46 N. L. Ke. 1oh.— 
S. AF. 


Nussory note is madmuissible in evidence 
for waut of stamp, & the creditor sues 
for the money Jent as on the orignal 
eonutract of Joan, Le muy cluim & reason- 


will was a debtor of his who had owed him 
money under a pronussory note given in 
1877, & had, in 1882, entered into an agrec- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertamed :—Held: (1) 
there was a presumption ot Jaw that the 
promissory note had been discharged by 
accord & satisfaction on the entrance into 
the later agreement: (2) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator.— 
Woopceock v. HKAMES (1925), 69 Sol. Jo. 444, 


2362. Add. Annotation :—Refd. Jones v. Waring 


& Gillow, [1926] A. C. 670. 


2364. Add. Annotations :-—Distd. Goldman v. Cox 


strictly coextensive with the note, the 
remedy on the note was not merged 
in the mtge., & deft. was ae 

e t. 


PART XIII. SECT. 10. 

li. —— - -—— Note signed by surety 
before principal ~Liable as muather.j— 
FRASER tv. CUMMINGNH & LroroLp 
(1921), 67 D. L. R. 767.— CAN. 

ri, —— — -.] —Rienrver ev. BAR CLKyY 
& MIKUWULSON (Sask.), |1928])4 0.2L. 2. 
9195 (LOZ8S]) 3 W.W. it. 513.—CAN, 


PART XIII. svat 1, SUB-SECT. 2.-— 


2175 iii. —-—_ ——-— + Ganpat TvK- 
RAM MALI v. SOPANA "TUKARAM MALI 
(1927), 1. L. RR. 62 Bom. 88.-—IND. 

2477 ii. -—~- ———.]- -PuBLic TRUS- 
wr a PI9ST I NA dae AR: 


PART XIII. SECT. 11, SUB-SECT. 2. -D. 


Bo. Dteasonable rate -~Not agreed rate-— 
Promssory note inadmissible for want 
of stamp.jJ—Held: where a pro- 


awbhle rate of interest, Dut le cannot 
claim at the rate stated in the pro- 
Inassory note.—ISVAT HOOsATN MAMpA 
” WK. PURBHUBHAI (1928), 1. L. lt. 
6 lian. 445.- IND. 


PART XIII. SECT. 11, SUB-SECT. 3. 
2227 111. -—-.]—IT7 eld > as” deft k., 
the makers of the note, were bound 
without protest, the notarial fees could 
not be recovered from them.—GOWANS 
v. CROCKER PRvess Co. (1920). 46 
O. L. R. 24; 50 0. L. R. 58.—CAN, 


PART XIII. SECT. 11, SUB-SECT. 8. 
b. Add ‘‘ Revsd, on other grounds, 
O68, C. R. 165.” 


PART XIV. SECT. 2, SUB-SECT. 4, 


ji. Mortgage to secure present & 
Suture advances—Given during currency 
of note.J—Held: the intge. not being 
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O’UNEILL 7 Lyk, [1923] N. Z. 
1039.—N.Z. 

sp. Paument under garnishment pro- 
ceedings by judgment creditor of payee. 
—IHeld: inthe circunistances ho answer 
to the andorsec’s claim.,-— CLOW wt. 
Youn, [1920] 1 W. W. . 1060,— 
CAN. 

sr. Noles given to secure advances 
— Jade in prepayment of purchase- 
monen-—Delivery of goods.)—Held: 
the payees were entitled to recover the 
balance due on the first note given 
prior to the contract, but as regards the 
notes given subseyguently the goods 
dJehvered must be credited against the 
advances made, & the plea of payment 
must prevail.—TyRreR Co. vo, KURRKA 
ee Co. (1922), 55 N.S. R. 441.— 


st. Note due to deceasci—Not sale of 
goods to erecutor personally.)—McKEN- 
YIE Vv. MCDONALD (P. E. I.), [1927] 2 
D. L. R. 67.—CAN, 


Vol. VI.—Bills of Exchange. 


(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

2368. Add. Annotations :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Holt v. 
Markhain (1922), 128 L. T. 719. 


2370. Add. Annotations :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Holt v. 
Markham, [1923] 1 kK. LB. 504. 

2391. Add. Annotation :—Consd. 
Jenkins, [1928] 2 kK. B. 501. 

23938. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 IK. B. 501. 

2393a. Joint maker appointed holder’s executor.| 
During the lifetime of testator the exor. 
named in his will & three other persons made 
a joint & several promissory note payable 
to him. After the death of testator & 
probate of the will the exor. brought an action 
on the promissory note against one of the 
other makers thereof :—JTeld: the action 
was not maintainable, inasmuch as the 
effect of pltf.’s appointment as exor. was at 
common law that the debt was discharged 
by release at the date of the death of testator, 
& in equity that it was discharged by pay- 
ment at the date of probate, so that in either 
case the debt had ceased to exist before the 
action.—JENKINS v. JENKINS, [1928] 2 bs. B. 
501; 97 tT. J. kK. B. 400; 139 L. T. 119; 
44 1T. L. R. 483; 72 Sol. Jo. 319, D. C. 

2396. Add. Annotation :—-Mentd. Fettes v. Robert- 
sop (1921), 37 T. L. R. 58). 


2416a. —— Verbal agreement for acceptance 
of composition. |—-Pltf. was the holder of a 
bill of exchange accepted by deft. for goods 
pupplicd. Before the bill became due deft. 
had made a verbal offer to his creditors to 
pay a composition in discharge of his 
liabilities. At a meeting of the creditors, 
which was attended by pltf.’s agent, the 
creditors passed a resolution accepting deft.’s 
offer. The resolution was reduced to writing 
& was signed by a number of the creditors, 
including pltf.’s agent, but. not by deft. The 
creditors subsequently ecxecuted a deed 
assigning their debts to deft.’s solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them under the composition. Pltf. 
was not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the bill :—Held : upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 Act, s. 62, had not been 
complied with, as pltf. had neither renounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor &, there- 
fore, pitf. was entitled to recover the full 
amount of the bill.—RIMALT v. CARTWRIGHT 
(1924), 938 L. J. K. B. 823; 182 L. T. 40; 
40 T. L. R. 803; 68 Sol. Jo. 788; [1924] 
b. & C. R. 239, C. A. 


Jenkins  v. 











PART XIV. SECT. 4. for presentation. 


24011. At what time—Lefore maturity 
—No necessity for evidence of discharye 





bills having routually agreed that tho 
dates of payment should be postponed, 


Cases 2364—2556. 


2446. Add. Annotation :—Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

2455a. ~——. ]—FosTer v. DRISCOLL, LINDSAY 
v. ATTFLELD, LINDSAY v. DRISCOLL, No. 568a, 
ante. 

2462a. ---— Invalid inland bill —Alteration result- 
ing in valid foreign bill.| Fosrisrv, DRISCOLL, 
LINDSAY bv. ATTFIELD, LINDSAY v. DRISCOLL, 
No. 568a, ante. 

2473. Add. Annotation :—Refid. McDonald v. Nash, 
[1924] A. C. 625. 

2484. Add. Annotation :—Distd. Hong Kong & 
Shanghai Bank v. Loo Lee Shi, [1928] A. C. 
18]. 

2485. Add. Annotation :—Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2485a. .|—A banknote issued by applt. bank, 
payable to bearer on demand, was accidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This docurnent, though it did 
not show the number of the note, showed 
clearly its other main features :-—/feld : as 
the 1dentity of the document as a note of the 
bank was established, & it contained all the 
elements necessary to render it valid & 
effectual as a negotiable instrument, the 
bank was lable to pay the holder.—Uone 
Kona & SHANGHAL BANK v. Lo Lee Si, 
[1N28]A.C. 181; 97. J. P.C. 35; 138 TP. 
H29; 44 'T. L. R. 2335 72 Sol. Jo. 68, P. C. 








eee 


SUB-SECT. 4.--WIHETHER APPARENT (Vol. VL, 
p. 38s). 
After “ See 1882 Act, s. 64 (1) ”’ add the following 
CaSe i--— 
2513a. General rule.]---An alteration is ‘‘ apparent ’”’ 
within 188% Act, s. G4 (1), if it is of such 
a kind that if would be observed & noticed 
by an intending holder scrutinising the docu- 





| ment which he contemplates taking with 
reasonable care.—WOoLLATT v. STANLEY 
| (1925), 138 L. T. 620, 

, 2018. Add. Annotations :—Apld. Auchtcroni »v. 


Midland Bank, [1928] 2 Ik. B. 294. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 
Kk. B 110. 

2552. Add. Annolations :~-Mentd. New York Life 
Iusce. v. Public Trustee, [L924] 1 Ch. 15; Re- 
publica de Guatemala v. Nunez, [1927] 1 K. B. 
6693 Royal Trust Co. vo. A.-G. for Alberta 
(1929), 46 T. L. R. 25. 

2553. Add. Annotation :-—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2555. Add. Annolation : —Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2556. Add. Annotation :—Mentd. Société des 

Hotels Le Touquet Paris-Plage v. Cummings, 

[1922] 1 K. B. 451. 














2458 ii. - - -—- ---—~ Jecreased.| —Held ? 
® materlal ulteration.—BELLAM\  v. 
PORTER (1013), 18 D. IL. He. 27a5 4 


The partics to the 


to be wn writing.)}——LYONS v. SMITH, 
[1922] 3 W. W. R. 684; 70 D. L. R. 
101.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 

2451 v. w-—-Hills of ex- 
change, payable some otxty, sume 
ninoty, & some one bundred & twenty 
days after sight, drawn on applts., were 
indorsed for value to resps. who duly 
stamped them, and after acceptance 
noted in the corner of each bill the date 








resps. altered the dates so noted, but 
without making any alteration in the 
bills as orginally drawn. On pre- 
sentation for payment at the catended 
dates the bills were dushououred by 
applits, - 7leld: there had been no 
discharge of the bills by imatorul 
alteration, nur was & new stamping 
necessury under Indian Stamp Act, 
1899, 5s. 14, 35; & applts. remained 
liable-—-PESTONJI (H.) & Co. v. Cox & 
ene 55 L. hk. Ind. App. 353.— 
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O. W.N. 1171: 28 O. L. R. 572. CAN, 


PART XIV. SECT. 9. 


2058 i. - Ptelcase of one.J—In an 
action on wu prombsory note by the 
orginal payee agalust two joint 
wmukors, it is no defence for one of the 
makers, in the absence of any writing 
or delivery up of the note, to allege 
that he has been verbally released by 
the payee.— GOODMAN v. ARMSTRONG 
(1926), 47 N. L. R. 452.—S8. AF 





Cases 2559-. 2824. 


2559. Add. 
v. Jenkins, [1928] 2 K. LB. 501. 

2666. Add. Annolution :-~--Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


ENGLISH AND EMPIRE DicEesr SUPPLEMENT. 


Annotation :—As lo (2) Refd. Jenkins | 2677. Add. Annotation :—-Refd. Smith v. Wood. 
[1929] 1 Ch. 14. 


| 2686. Add. Annotation :-—Refd. McDonald v. Nash, 


[1924], A. C. 625. 


Part XVIIl.—Conflict of Laws. 


2775. Add. Annolalions ee Mentd. Mac- | 
Jaine v. Kecott (1924), 182 L. T. 1733 Buerger 
v. New York Life Assce. (1927), 96 L. J.K.R. 
930; Jaeger v. Jueger Co. (1927), 44 BR. P.C. 
437; Sassoon v. International Banking Corpn., 
[1927] A. C. 711. 

2779. Add. Annotations :—Refd. Soc. Anon. des 
Grands [tablissennents de Touquet Paris- 
Playe v. Baumgart (1927), 96 1. J. K. B. iis 
Carlton Uall Club or. Luaurence, [1929] 2 
Ik. 1s. 153. 

2781. Add. Annolalions :— Distd. Soc. Anon. des 
Grands Ktablissements de 'ouquct Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club «. Laurence, (1929! 
2 K. B. 153. Mentd. Aksionairnoye Ob- 
pchestvo A. M. Luther v. Savor, [1921] 3 
a B. 532 ; Robinson v. Marsh, [1921]2 K. B. 

Q. 

2783. Add. Annotations :—-Apld. Soc. Anon. des 
Grands Etablissements de ‘Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton dlall Club ve. Taaurence, [1929 | 
2 K. 2. 153. Mentd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 3 K. B. 


2784. Add. Annotations :—Apld. Soc. Anon. des 
Grands Ktablissements de. ‘Touquet Paris- 
Plage v. Baumyart (1927), 96 L. J. K. fe 739. 
Refd. Carlton Lal! Club oe. Laurence, | 1929 | 
2 K.LB.153. Mentd. Sutters v. Briggs, i922 | 
1A.C.1. 





a ee: 


2789. Add. Annotations :—Refd. Koechlin vr. Kes- 
tenbaum, [1927] 1 Ik. B. 889; Republiea de 
Guatemala v. Nunez, (1927) 1 K. B. 669. 

2790. Add. Annotation :—Refd. IXocchlin v. Kes- 
tenbaum, [1927] 1 K. B. S89. 

2791a. Validity of indorsement--—Liability of 

acceptor in England.|—-A bill of exchange 

was drawn in France by WH. A FeSDS: in 


2559 iii, -—-—- —-— ———~.|]-—-Bunc- 
KET v. IRogstNn, [1927] 2 Do. Le ht 
873; [1927] 1 W. W. RR. 825; 36 
Man. L. HK. 162.—CAN. 


PART XIV. ae ee SUB-SECT. 2.— | 








_— 


of a promissory note has, without the 2630 1a. - -~— 


knowledge or consent of an iundorser 
of the note, agreed to give an extension 
of tiine for payment to the maker while 
the note is still current, the indorser 


2800. Add. 


2814. 


PART XIV. SECT. 12, SUB-SECT. 1. 
e}—The relation 
of prineipal & surety is-created hy 
indorsement of a bill for aecommodu- 
tron, & if a creditor discharges the 
principal debtor, the surety 1s also dis- 





London to the order of M. It was sent to 
London, was accepted by resps. payable at a 
London bank, & returned to France, where 
it was indorsed by E. in his own name, on 
behalf, & with the authority, of M., to applts. 
On presentation for payment, resps. refused 
bo meet it on the ground that it did not bear 
the indorsement of M., the payee, but mercly 
the indorsement of I. In an action on the 
bill against resps. as acceptors evidence was 
given that by French Jaw an indorsement 
might be validly made by a@ duly authorised 
agent signing his own name :—/ifeld: applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were entitled 
to recover the amount thereof from resps. 
as acceptors.—KOKCHLIN ET CIE v. KESTEN- 
BAUM BROTHERS, [1927] 1 EK. LB. 889; 96 
L. J. K. B. 675; 1837 LT. 216; 43 T. L. R. 
352; 32 Com. Cas. 267, C. A. 





2792. Add. Annotation :—As to (2) Consd. Repub- 


lica de Guatemala v. Nunez, [1927 


1}1K. B. 
669. 


2794. Add. Annotations :—Apld. Kocchlin v. Kes- 


tenbanm, [1927] J WK. B. 889; Refd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
669. 

Annotation :—-Mentd. McDonald v. 
Nash, [1924] A. C. 625. 


2812. Add. Annotations :—Refd. Buerger v. New 


York Life Assce. (1927), 96 I. J. K. B. 930. 

Mentd. Perlak Petroleum Maatschappij v. 

Deen, [1924] 1 K. B. 131. 
Add. Annotation :—Mentd. 


The Colorado, 
[1923] P. 102. 


2824. Add. Annotations :—Expld. Re Visser, Mol- 


land v. Drukker, [1928] Ch. 877. Refd. He- 
publica de Guatemala v. Nunez, [1927] ] 
K. B. ois 














Ile ld: tho endl indoptediecs was | tion. (panini: notes, indorsed by 
discharged & the second note was not a 
renewal but a sutisfaction.---CRISTAL 
Cee (1922), 70 D. L. R. 861.-—- 


& F., wore deposited with pitt. 
as secur ity collateral to two notes made 
by G. & indorsed by F. VPitf. entrusted 
sume of these notes to G. for collec- 
tion, & G. fauled to pay. over all that 
he collected :—[eld: both G. & F. were 
hable Ne esta v. GORMAN & CoRAN 
(1920), 47 O. L. R. 420; 18 O. W.N. 
173.---CAN. 


PART XVI. SECT. 3. 


| 
| 
2600 viii. -- — --—.J]—If the holder 
| 
| 


charged.— HARRIS vo. LERNER, [1924] 2 


is thereupon discharged from liability. D.L.R. 318: 30 R. L. N.S. 63.--CAN. 


—-LIEBENBERG LSrATE v. STANDARD 
Bank OF SoutTH Arnica, Iirp., (1927) 
App. D. 502.-~S. AF. 


PART XIV. SECT. 11. 
oi. —— MVFirst note destroyed.)— 


aw. Instrument taken in good farth.} 
~~} ltf bought stolen bearer bonds in 


Bi good faith :—Held: pltf. had acquired 
PART XIV. SECT. 12, SUB-SECT. 3. | a good title.—-GAREeY t. DOMINION 


sv. Deposit with creditor of securi- eae rToRERS, Lrp., [1925] 1 
ties as collaterul to notes—Securitics eas lt. 99; 56 0. L. R. 159.—- 
entrusted to principal debtor for collec- 


pats jo a emis: | late eee 


OR) 


Vol. VI.--Bills of Exchange. Cases 2841—2929. 


Part XIX.—Cheques. 


2841. Add. Arnotution :—-Refd. Lloyds Bank v. Barnett, Pembroke & Slater, [1928] 2 Kk. B. 
Chartered Bank of India, Australia & China, Pads Ldoyds Bank or Uhartered Bank of 
PI929] 1 K, B. 40. India, Austraha & China, [1929] LK. 2B. 40. 

2846. Add. Annotation :—Mentd. Sutters v. Brigys, Refd. Underwood vr. Bank of Liverpool, 
[1922] 1 A. C. 1. Underwood ev. Barelays Bank, [lO2L] 1 A. 3B. 

2847. Add. Annotations :—Generally, Refd. Sutters 7743 Menton ‘Vextile Assocn. vr. “Thomas 


(1929), 46 Th. LL. R. 261. Mentd. Goldman v. 


v. Briggs, [1922]1 A.C.1; ReF *s Bank, 
Ses, [1922] ee Cox (192d), 10 PR. L. Re. 4252 Australian 


[1923] 1 Ch. 41; Importers Co. v. Westminster 


Bank, [1927} 2 K. B. 297. Mentd. British & Bank of Comnnerce vr. Perel, (1026) A. C. 
North European Bank v. Zalzstein, [1927] 137; Jones v. Waring & Gillow, [1926] 
2K. B. 92. A. C. 670, 

2849. Add. Annotations :—-Consd. London & Mont- | 9859. Add. Annolalons ---Apprvd. Sutters ». 
rose Shipbuilding & Kepairing Co. v. Barclays | , Briggs, (i922 ‘ sar ¢. : . Refd. Wo ‘ : 
Bank (1925), 31 Com. Cas. 67. Refd. Lloyds Swan (1921), 37 T. L. BR. 787. Mentd. 
Bank v. Chartered Bank of India, Australia é& Joffrey vt. Bamtord, [1931] 2 K. B. 351; 
China, [1929] 1 AK. B40. Maskell v. Hill. [192118 K. B. 157; Robinson 

2850. Add. Annotation :—Refd. Underwood  v. vo. Marsh, (1921) 2 1. B. 640; Cohen v7. Hall, 
Bank of Liverpvol, Underwood v. Barclays [1922] 2 K. B. 37; Mord v. Biurton, Ford v. 


Bank, [1924] 1 K. B. 775. 
2851. Add. Annotations :-- Consd. Reckitt  v. 


Sauber (1922), 38 T. U. It. SUL; Scranton’s 
Trustee v. Pearse, [1922] 2 Chi. 87. 





Part XX.—Negotiable Instruments other than Bills of 
Exchange, Promissory Notes, and Cheques. 


2862. Add. Annotation :—Mentd. Undcrwood v. | publica de Guatemala tr. Nunez, [1927] ] 
Bank of Liverpool, Underwood v. Barclays | kK. 8B. 669. As lo (2) Retd. Republica de 
Bank, [1924] 1 K. B. 775. Ciuatetnala o Nunez, [127] 1 WK. B. 669. 

2866. Add. Annotations :—Refd. Roval Trust. Co. | 2898. Add. Annolation :—Mentd. Me Richards, 
v. A.-G. for Alberta (1929). 46 T. L. It. 2d. Jones v. Rebbeck, [1921] 1 Ch. 5138. 

Mentd. New York Life Insee. v. Public | 2902. Add. Annolafon: Mentd. Lowther v. Har- 
Trustee. [1924] 2 Ch. 101. rin, [1927] 1 K. Bo oSgo. 

2873. Add. Annolations :--Consd. Auchteroni v.) 2908. Add. Annofulion: -Mentd. Allen v. Royal 

Midland Bank, [1928] 2 K. B. 294; Reckitt | Bank of Canada (1925), 41. 1. R, 625. 


ik TEN Pembroke & Slater, [1928] 2 } 2911. Add. Annolautions - Retd. Commonwealth 
a ee Trust ce. Akotey (1925), 94 TL. J. P. OC. 167. 
2887. Add. Annotation :--Refd. Lloyds Bank md Menta. Dino Alkali Iixport Corpn. v. 
Seer wine of India, Australia & China, ; Bourgeois, [1921] 8 K. B. 443.5) MeDonald ». 
rank \. 5. 40. | Nash, [1924] A. ©. 625; Jones v. Waring & 

2891. Add. Annotations :—As to (1) Refd. Re- | Gillow, [1926] A. C. 670. 


Part XX}.—1.0.U.’s. 


2924, Add. Annotations :—Apld. Soc. Anon. des | 2928. Add. Annotation :--Mentd. Camillo Tank 
Grands Etablissements de Touquet Paris- S.S. Co. ». Alexandria [Engineering Works 


Plage v. Kaumgart (1927), 96 L. J. K. B. 789. (1921), 388 T. L. BR. 134. 
Mentd. Aksionairnoye Obschestvo A. M. ; 2920. Add. Annotation :—Mentd. Camillo Tank 
Luther v. Sagor, [1921] 38 K. B. 582; Carltou | S.S. Co. v. Alexandria Jingineering Works 


(1921), 88 T. L. R. 134. 


ve ee ee a 


PART XX. SECT. 2, SUB-SECT. 5. debentures wero issued payable to | PART XX. SECT. 2, SUB-SECT. 7. 

2876 ii, -~--~-.]-—-Pltf. who owned | the hank or order. These new | ia : * 
thirty-one debentures of the Bombay | debentures were subsequently indorsed. | eee ae meee ae — ae 
Tmprovement ‘Trust entrusted thom to | to another bank (deft. No. 3) for value. | Gowsayprem 7. JOHN-OS. flNes) 4 
his agent, deft. No. 1, for collection of | Plif. filed a suit against defts. for w | yy yg sid: Lige5i3 W. W. 1 388.— 
interest. Deft. No. 1 forged pitf.’s | return of the debentures, or in the | qqan oO" : Te 
ose en the pope nburer. ~ ee ee for their value ae : : 

ena in own favour, Subsequently | the debentures were promissory notes, eee ae ; ‘oni 
deft. No. 1 pledged them with mM bank, | &, therefore, negotiable instruments St Ma ae ae * a ree Madi 
deft. No. 2, to secure an overdraft to | within Negotiable Instruments Act, (1927) 1. DL. R ” ggy - [1927] 1 
himself. The bank surrendered the | ss. 4 & _13.—MEKCANTILE BANK OF | wo ow, 32. 331: 56 Man. I. Re 255.— 
debentures to the Bombay Improve- | INDIA v. MascuRENTAS (1928), LO. T. | aan OO’ 
ment Trust for revewal. New ! 52 Bom. 792.—-IND. : 


Hall Club v. Laurence, [1929] 2 ik. B. 153. 




















ORR 


Cases 2961---3240. 


ENGLISH AND KMPIRE Digest SUPPLEMENT. 


Part XXII.—Actions on and in Connection with Negotiable 
Instruments. 


Add. Annotation: Mentd. Pe Pinto Leit« 
Be p. Des Olvaes, [1929] 1 Ch. 221. 


2976. Add. Annolution :- —Consd. 
Jenkins, [1928] 2 Is. B. 501. 


2976a. One joint maker appointed holder’s executor 


2961. 


Jenkins vw. 


|\2006. Add. Annotation :—Mentd. 


2978. Add. Annotation :—Mentd. 
Marsh, [1921] 2 K. B. 640. 


Robinson iv. 


Robinson 
Marsh, 

$053. Add. Annotation :—Mentd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


— Action by executor against one of other 3056. Add. Annotation :—Refd. Underwood v. 


makers.|——-JENKINS v. JENKINS, No. 23938a, 


ante. 


Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


Part XXIIl—Securities for Negotiable Instruments. 


3120. Add. Annolutions :—As to (2) Refd. Aman 


v. Southern Ry. (1925), 42 T. L. R. 31. | 


Generally, Mentd. Hllis’ Trustee v. Dixon, 
Johnson, [1924] 2 Ch. 451. 


Part XXV.—Stamp Duties. 


SuB-SEcT. 1.---BILLS OF EXCHANGE AND O'MLER 
ORDERS ON ONE PERSON TO PAY ANOTILER 
(Vol. Vi., p. 498). 


3121a. Bill of exchange.|—-FosrER v. DRISCOLL, 
LINDSAY v”. ATTFLELD, LINDSAY v. DRISCOLL, 
No. 568a, ante. 


3125. Add. Annotalion :—Refd. Midland Bank v. 
1. kt. Comrs., [1927] 2 K. LB. 465, 


3126. Add. Annotation :—Midland Bank v. I, BR. 
Comrs., [1927] 2 hk. B. 465. 


3127. Add. Annolulion :-—Mentd. 
James, [1925] Ch. 616. 


3146a. ‘* Chequelet.’’]—-A bank issued documents 
Lo its customers in the form of receipts for 
payment by them to the customer of sums 
under £2. & agreed with its customers that 
they would pay to persons presenting these 
documents to them signed by a customer the 
sums nained therein & would debit the cus- 
tomer’s account therewith, it being their 


Garrard — v. 


| 
| 


| 


avowed intention that the documents should 
be used for the same purpose as cheques, & 
the object bewg to avoid the stamp duty on 
cheques :-~Held: the documents were bills 
of exchange within Stamp Act, 1891 (c. 39), 
s. 32.—MIDLAND BANK, Lrp. v. INLAND 
REVENUE Comrs., [1927] 2 K. 13. 465; 96 
TI. J. K. B. 1006; 337 L. T. 817; 483 T. Lh. 
7543 7) Sol. Jo. 622. 

3170. Add. Annotation :-—-Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
3172. Add. Annotation :—Refd. Lemon v. Austin 
ie Investment Trust (1925), 188 L. T. 

90. 

3173. Add. Annotation :— Refd. Midland Bank v. 
J. Rt. Comrs., [1927] 2 K. B. 465. 

3175. Add. Arnotalion :—Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

3209. Add. Annotations :—Refd. Auchtecroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 
Kk. B. 110. 

3240. Add. Annotation :—Mentd. Koecchlin v. Kes- 
tenbaum, [1927] 1 K. B. 8389. 


PART XXII. SECT. 1. 
2951 vin, —-~- ——- -——--.]--JOHN- 
BON v. RICHARDSON, [1922] 3 W. W. Rk. 
453.-—-CAN. 


PART XXII. SECT. 7. 


sa. Pleading-— Striking oul—-When 
ordered. J-— NEKDLES 0. SLOVARP, [1922] 
2W. W. RR. 649; 66 1D. L. RB. 273; 
15 Sask. L. R. 448.—CAN. 

sd. Discovery — Hramination  for— 
Action by indorsce.\—EMvPIrnh FINAN- 
CIERS, Lrp. v. Nanor, [1920] 1 
W.W.R. 694; 51 D. L. KK. 231 —CAN. 


PART XXII. SECT. 11, SUB-SECT. 4. 

d i. &: to prove collateral agree- 
ment—Ior “ working out” of note.j— 
MALLOUGH tT. Dick, [1987] 2 D. L. Rh. 
3703; [1927] 1 WL. W. RR. 5445 22 
Alta. L. It. 425.—CAN. 

d ii. 7'0 show that note signed as 
trustee only. }—Evidence not admissible. 








—CANADIAN Crepir MEN’s RUST AS- 
HOCN,. Vv. ANDERSON (1917),37 D. L. BR. 
805.—CAN. 


PART XXV. SECT 1. SUB-SECT. 1. 


3123 ii. ——— Issued by one branch 
on another.J—Demand drufte., issued 
by one office of a bank upon another 
of the same bank, are bills of exchange 
payable on demand & are exempt from 
stamp duty.—He DEMAND DRAFTS OF 


PART XXV. SECT. 2, SUB-SECT. 1. 


sk. Tome for  stampuig—lWhether 
after acceptance d* — indorsement.j— | 
BUTLER vr. Kvanas (1873), 9 N. S. kh. | 
(3 G. & O.) 171.- -CAN. 


PART XXV. SECT. 2, SUB-SECT. 2. 
sm. Zime for slamping.)—HENDER- 


emer eee 


284 


SON t. 
CAN 


—,; 


GESNER (1866), 25 U. C. R. 184. 


sn. Held: a promissory 
note before being negotiated could be 
stamped by the maker on the day of 
the making thereof, though after it had 
been signed & indorsed by the payec .— 
BANK OF OTTAWA tv. MCLAUUILIN 
(1883), 8 A. I. 543.—CAN. 


PART XXV. SECT. 4, SUB-SECT. 8. 


Seeman fees 


3263 v. .-}——An unstamped cheque 
ia admissible in evidence & may amount 
to an earnest or part payment.—-SYKES 
v. GEOR, [1920] 1 W. W. RR. 741.—CAN. 


PART XXV. SECT. 6, SUB-SECT. 1. 

















{ i. — —--— .}— TRAVIS 
vt. GLASIER (1870), 2 Han. 215.—CAN. 
{ ii. ——~ —-— .}—BANK OF 


Nova Scorra v. CUSHING (1882), 21 
N. Bb. R. 498.—CAN. 


6. 


Vol. VII. Cases 6— 98a. 


BILLS OF SALE. 
Part I|.—Objects and Application of Bills of Sale Acts. 


Add. Annotation :—Refd. Nationa] Provincial 
& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 


7. 


Add. Annotation :—Mentd. French v. Gething» 
[1922] 1 K. B. 236. 


Part Il_-What Transactions are Bills of Sale and require 
Registration. 


11. Add. Annotation :-—Refd. French v. Gething, | 


12. 


15a. 


35. 
41. 


4.2. 
44, 


52. 


Act, 


applicable to 
norigaged goods.j—The above Act. does 
not apply to a chattel mtge. which 
expressly covers uot the goods them 
selves referred to therem 
interest or equity which mtgor. may 


-have 


prior named mtgee. shall have been 
satished.—BANQUE D'TOCHIELAGA wv. 
BROWNSTONE, [1925] 3 D 
11925) 2 W. W. R. 3483; 35 Man. L. ht. 
62.--CAN. 

sb. Cron Payments Act, 1924 (c. 147), | 
ss. 2, 3—Fffect of-—Alienation by land- 
lord, vendor or mortgaqgcee.j|—Ike Crop 
PAYMENTS ACT, f?e BILIS OF SALE & 
CHATTEL MoRTGAaGE Act (1926), 


Man. 


844.—CAN, 


sd. Contract made outside jurisdiction 
— Provincial 
NATIONAL CASH RRGISTER Co. v. 
LOVETT, MOORE v. 
Loe Co. (1906), 1 E. L. R. 321.— 


pgs Add “ revad., [192013 W. W. R. 


sm. Declaration resermng ta maker 


ga. Gills of Sule 
Rk. S. M., 1913 


{1922} 1K. B. 236. 

Add. Annoiation :—Mentd. National 
vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196. 

—— Sale—Re-letting to seller.|—Bnririsu, 
RAILWAY TRAFFIC & ELrEctTric Co. v. KAHN, 
[1921] W. N. 52. 

Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 

Add. Annotation:—Refd. National Pro- 
vincial & Union Bank of England v. Lindscll 
(1921), 91 L. J. K. B. 196. 

Add. Annotation :—Mentd. French v. Gething, 
[1922] 1 K. B. 236. 

Add. Annotations :—Expld. & Apid. French 
v. Gething, [1922] 1 K. B. 236. Mentd. 
Canvey Island Comrs. v. Preedy, [1922] 1 Ch. 
179. 

Add. Annotation :—Mentd. Stephenson 
Thompson, [10924] 2 Kk. L. 240. 


tv. 


PART I. 


cd Chattel Morigage 
(e. 17)--Nol 
morlgage of equidy we 


hoered.jJ—Held - 


but anv | 


in them after the claamm of a 


IL. 176; were still 


“ trust rececpts."*} 


3600 53 0, 


L. R. 34; [1926] 2 W. W. Re. on 


Act not applrcable.j— 


NATIONAL CASII 


Later 
his 


cheque. 
PART Il. SECT. 1. finance 
huire-purchase 


PART II. SECT. 2. automobile. ©. 


Pro- | 


sp. ‘* Customer's 





82. 


90. 


93. 


‘ 


93a. 


PART Il. SECT. 3, SUB-SECT. 2. 
oe i. Add “ revad., (1922]3 W. W.R. 
Ie 


PART II. SECT. 4. 
t i. -—— Goods pard for but not de- 
rogistration 
qured under Bills of Sule Act in order 
to protect purchaser's mgeht to 7 
subsequently manufactured & paid for 
under the agreement, the property im pitt 
which had passed to him but which 
on vendor’s 
ALLEN-STOLTZ4" LUMBER Co., LYrb. tv. 
SumMMIr LAKE LUMBER 
{1920] 3 W. W. R &95.— 


agreement °? — dd: 
Ree DOMINION SHIP- 
BUILDING & REPAIR Co., LTp. (1923), 


L. RR. 485; 24 QO. W. 


PART II. SECT. 5, SUB-SECT. 4. 


80 i. Following alleged sale to vendor. | 
-—~—C. purchared an automobile, paying 
Partly in cash & partiv by post-dated 
requiring 
business, he 
$1,400 from pltf.. giving in return a 
agreement ar 
contanued 
session of the car :-—Held > 
ment was an assurance & came within 


CAN. 


Add. Annotations :—As to (1) Consd. Wright- 
son v. McArthur & Hutchisons, [1921] 2 
ix. B. 807. As to (2) Refd. Wrightson v. 
McArthur & Hutchisons, [1921] 2 K. B. 
S07. 


Add. Annotations :—Apld. Re Allester, [1922] 
2 Ch. 211. Mentd. Wrightson v. McArthur 
& Hutchisons, [1921] 2 Is. B. $07. 


Add. Annotation :—-Refd. Whnghtson  v. 
McArthur & Hutchisons, [192]] 2 K. B. 


S07. 








Room on borrower’s premises.]— 
Deft. co., in order to secure pitf. against loss 
on a certain contract & in considcration of 
pltf. giving further time within which to pay 
for the goods, set aside certain specified goods 
in two rooms on defts.” premises, which were 
locked up & the keys handed to plté., no 
other goods being in those two rooms. ‘I'he 
terms of the transaction were recorded in 
two letters written by deft. co. to pltf., one 


co., being desirous of obtatumge a new 
| motor car for the purposer of his work, 
arrapged with an officer of pltf. that 
_ the co. would advance hin £200) to 
enable him to purchase the carn A. 
selected a@ car & signed an order for 
Won his own name, & an mvoice 
nddressed to pltf. was issued to A. 
A cheque for the balance of the amount 
owlug on the car was given by the 
to A., who handed uo to the 
vendor. The eo.’s Jedger showed the 
amount of the cheque as an advance 
to A. As security for this advance 
A. entered into @& bire-purchase agree- 
ment with the co., whereby the co. 
purported to Jet the car to A. upon 
the usual terms of a@ hire - purchase 
aereement. The agreetucnt was mot 
registered as a bill of sale, & A. sub- 
sequently bold the ear to deft im an 
action for detention -—-//el/ — the et. 
was not conchided by the form imi. 
Which the parties had thrown the 
trunsaction, but was entitled, & imdeed 
bound, to inquire into ws real nature ; 
the transaction between A. A&A plff. 
amounted to an advanee by pltf. to 
A.on the security of the ears the pitt. 
could not male out ats title imde- 
pendently of the hire-purchase agrec- 


not re- 


premises.- - 


Co., LTb., 


N. 30.— 


money to 
borrowed 


to tl nent, Which contamed a heeuce to 
i ON take possession of a personal chattel, 
eee pi & was conbequentiv a bill of sale within 


the docu yiatrumentn Act, 1915, 8. 127, & the 


powers of management d: disposiliron— : 1 : yy) gw  agreeinent not bem registercd ab a 
No power in cestur que trust to seize Be ee oop so as joa Ji bill of sule was void, & deft. was 
or take _ possession.)—-PURCELL  r. CAN. J ce Re’ ontitied fo succeed.---AUSBTRALIAN 
DEPUTY FEDERAL TAXATION COMR, —_ : METROVOLITAN Livk ASSURANCE Co., 
(1920), 28 C. LL. R 77.—AUS. 80 ii, -—— }-—-A. an employee of pltf. Lip. v. lina, [1928] V. La. IR. 29.--AUS. 


Cases 98a-—138a. 


letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words: ‘‘ The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desired.’ ‘The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 69), s. 93 (1) (c), as being a charge 
created or evidenced by an instrument which 
if executed by an individual would requirc 
registration as a bill of sale. Pltf. brought. 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove therm :—Held : possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.’ premises, inasmuch as defts. 
had conferred upon pltf{. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods.-—WRIGHTSON v. McARrrHuR & 
Hurcnisons, [1921] 2 K. B. 807; 90 1, J. 
K. B. 842; 125 J. 'T. 388; 37 T. L. R. 575; 
65 Sol. Jo. 553; [1921] B. & C. 1. 136. 

Add. Arnotation :—-Mentd. Ke Kaufman 
Segal & Domb, Fa p. The Trustee, [1923] 
2 Ch. 89. 

Add. Annotation :—-Consd. I'rench v. Gething, 
[1922] ] kK. OB. 236. 

Add. Annotation :-- Refd. National Provincial 
& Union Bank of England «7. Lindsell (1921), 
91 J. J. K. LB. 196. 

Letter assigning chattel in hands of third 
party—-Or proceeds of sale-——-As security for 
overdrait.;—The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft. to sell on his behalf 
when repaired, had an account at pltfs.’ 
bank, which was overdrawn. [Being re- 


95. 


97. 


98. 


98a. 
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quested by pltfs. to give security for the 
overdraft he wrote to deft. a letter authorising 
him ‘‘ to hold the car to the order of ” the 
bank ‘‘ or the proceeds when sold,” & sent 
a copy of that Jetter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds :—Held : 
the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the car itself; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form.—NATIONAL Pnro- 
VINCIAL & UNION BANK OF ENGLAND vv. 
LINDSELL, [1922] 1 K. B. 21; 91 L. J. K. B. 
196; 126 L. T. 319; 66 Sol. Jo. (W. BR.) 11; 
[1921} B. & C. R. 209. 

“innotlation :---Refd. Re North Wales Produce & Supply Soc., 

{1922} 2 Ch. 340. 

99. Add. Annotation :—-Mentd. Pearce v. Brain, 
f19eg)] 2 KK. B. 310. 

101. Add. Annotation :—Mentd. Re Chaplin & 
Staffordshire Potteries Waterworks Co.’s 
Contract, [1922] 2 Ch. 824. 

104. Add. Annotation :—-Expld. & Apld. Shears 
v. Jones, [1922] 2 Ch. 802. , 

107. Add. Annotation :—Mentd. Re Davies, Ka p. 
Miles, {1921} 3 K. B. 628. 

108. Add. Annotation :—Consd. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. 

.|—-An agrecment to execute a bill of 

sale, to sccure payment of a debt, in the 

event of the debt not being paid by a certain 
date, is a bill of sale within J] 882 Act. & is void 
unless the requirements of that Act as to 
registration are complied with.—SHEAKS & 

Sons, Ivrp. v. Jones, [1922] 2 Ch. 802; 92 

L. J. Ch. 28; 128 L. T. 218; 66 Sol. Jo. 

682; [1922] B. & C. R. 211. 

Add. Aunotation :—-Retd. Re Wethered, Ka p. 

Trustce (1925), 184 L. T. 264. 


110a. 





112. 


Part IIl.—Instruments not within the Expression “ Bill 
of Sale.” 


127. Add. Annotation :---Mentd. Re Debtor, [1929] 

1Ch. oie. 

Add. Annotations :--—Folld. French v. Gething, 

{1922] 1 Ik. B. 236. Refd. Canvey Island 

Comrs. v. Preedy, [1922] 1 Ch. 179. 

Add. .tnrnotation :—-Mentd. Re Stanton, [1929 | 

I Ch. bso. 

Add. Annotation :-—-Mentd. 

Elwell, [1921] DP. 351. 

Add. Annolutions :-—Refd. The Harlow, [1922] 

I. 175; Merchants’ Marine Insce. ». North of 

England Protecting & Indemnity Assocn. 

(1926), 42 T. L. BR. 724. 

Add. Annoiation :-~Refd. Re Allester, [1922] 

2 Ch. 211. 

138a. Letter of trust on redelivery for realisation of 
pledged bills of lading.j—A limited co. 


128. 


131. 
132. The James W. 


133. 


138. 


pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
soods, the co. in accordance with the well- 
established mercantile practice obtained the 
hills of Jading from the bank for realisation 
on the terms stated in the usual letter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of lading in 
trust on the bank’s account & undertook to 
hold the goods when received & the proceeds 
when sold as the bank’s trustees & to remit 
the entire net proceeds as realised :—Held : 
the letter of trust was not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
Semble: if 1t had been so, it would on the 
evidence have been a document “* used in the 
ordinary course of business” within the 
exception in that definition——Re ALLESTER 


PART II. SEOT. 6. 
st. To mve securily-—-Regist ation necessary. }-- Re MCINTYRE, TRUSTEE 0. CANADA METAT. Co,, Lp. (ONT.),, [1925] 2D. L. R. 


889, 5C. B. R. 629.—CAN. 


(D.), Lrn., [1922] 2 Ch. 211; 91 L. J. Ch. 
797; 127 L. T. 4384; 38 I. 1. BR. 611; 66 
Sol. Jo. 486; [1922] B. & C. R. 190. 


138b. Agreement for sale of growing crop.] — An 


1 44a. eer ae wep 


agreement for the sale of a growing crop is a 
transfer of “‘ goods ’”’ within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of ‘ bill of sale’’ in that sect. as being a 
‘transfer of goods in the ordinary course of 
business of any trade or calling.’’—-STEPHEN- 
SON v. THOMPSON, [1924] 2 K. B. 240; 93 
lL. J. K. B. 7713 131 L. T. 279; 88 J. P. 
142; 40 T. L. R. 513; 68 Sol. Jo. 536; 22 
L. G. R. 859; [1924] B. & C. R. 170, C. A. 


Society incorporated under In- 
dustrial & Provident Societies Act, 1893 
(c. 89).|—-Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present & future was charged to 
secure the repayment of the principal sum 
& interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged :—J//eld: (1) the 
society was not an incorporated co. within 
the exception from |882 Act, mentioned in 
sect. 17 of that Act; (2) the property charged 





Vol. VII.—Bills of Sale. Cases 188a—200. 


by the debenture, although described in 
gencral terms, was severable ; &, accordingly, 
the debenture was a valid charge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4.— 
Re NorroH WALES PrRopucK & SUPPLY 
SociEry. [1922] 2 Ch. 340; OL L. J. Ch. 415 3 
127 L. T. 288; 38 T. L. BR. 5183 66 Sol. Jo. 
139; [1922] B. & C. R. 12. 

Add. Annotations :---Refd. Ite North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340; 
National Provincial Bank of Tngland v. 
Charnley (1923), 93 L. J. K. B. 241. 

Add. Annotations :—Refd. Ke North Wales 
Produce & Supply Soc., []922] 2 Ch. 340; 
National Provincial Bank of England vr. 
Charnley (1923), 93 I. J. ik. B. 241. 

Add. Annotation :—-Apld. Re North Wales 
Produce & Supply Soce., [1922] 2 Ch. 340. 
Add. Annotation :-~Apld. Lemon v. Austin 
Kriars Investment Trust (1925), 1383 L. T. 
790. 

Add. Annotations : -Consd. Lemon v. Austin 
Friars Investinent Trust, [1926] Ch. 1. Refd. 
Dey v. Rubber & Mercantile Corpn., [1923] 
2 Ch. 528. 

Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV.---Subject-Matter of Bills of Sale—" Personal 
Chattels.” 


160. Add. Annotation :—Refd. Herbert's Trustee | 191. Add. Annolation :—Mentd. Re Mellor, Alvarez 
v. Higgins, [1926] Ch. 794. v. Dodgson, [1922] 1 Ch. 312. 
168. Add. Annotation :—Refd. fhe North Walcs Pee: 
Produce & Supply Soe., [1922] 2 Ch. 310. 196a. Growing crops.]|—STEPHENSON v. THOMPSON, 
176. Add. Annotation :—Mentd. Vaudeville Elee- peo Doe One: 
tric Cinema v. Muriset, [1923] 2 Ch. 74. 200. Add. Annolation :—Generally, Mentd. Ie 
190. Add. Annotation :----Distd. Steph enson Chaplin & Staffordshire Potteries Water- 


nme 


Thompson, [1924] 2 ix. B. 240. 


A NT — 


PART Ill. SECT. 5. 


works Co.’s Contract, [1922] 2 Ch. 824. 





a as i i I Sa 


sw. Lien note—-No collateral contract 
fo transfer praperty in goods baci te 
acller.J—Held : not a chattel mtge — 


O’DRIEN v7. STEBBINS NX MULLEN, 
[1927 38 PD. bh. 274: [1927] 2 


Ei. 
WwW. W. R 176; 21 Sask. L. R. 478.—- 


CAN 
PART ITI. SECT. 6. 

142. iv. = ) --- GORDON 
Mackay &Co.. 1p, v. Carman TRUS! 
Go... Lup. [1927)2 DD. Lb. Re. '150. 
SO. 1k. 374; 8C. B. R. 216.—CAN. 





PART IV. SECT. 2. 


ai, — — Goods in possession of third 
party —Clarming possession on his oun 
behalf.J—lleld - ills of Sale Act. did 
not apply.--PRETE vt. LAUZON & Fin- 
som, [1923] 3 PD. TL. R. L523; 52 
O. L. It. 334.—CAN. 


PART IV. SECT. 4, SUB-SECT. 8. 


oO i. .}-—When a mtgee. enters 
into possession, he becomes cutitled 
Lo any crops growing on the land as 
aruinst a mtgoe. of the crops undor a 
chattel mtge. executed after his mtge. 
& before possession taken; but, if 
the crops ure cut at the time of 
possession takeu, the holder of the 
chattel mtge. would have pnority.-- 





(Man.) (1908), 7 We. Rh. 555.- CAN, 


ai, ——~ Chatlel mortgage imeluding 
cul grain-— Amount of cut gran not 
specefiel J—Heléi > omitge. not valid 
even in part.—Norry  AMrRICAN 
LUMBER Coo” BANK OF MONTREAL, 
(1922) 1 W. W. ak. 1265: 
3vdR 35 15 Sask. L lt. 875.—CAN. 

a ii. hease by mortyaqve in 
possession to guarantor of mortgagor's 
adeht to bank Profits from erop to be 
applied in reducteon of debt.|—Tleld : 
the above arnangenent did not violate 
Chattel Mtyre. Aet, DR. S «1, byeo 
(eo. 200), 6. 20, as an aitempt to ereate 
WoSPCUrLLY on & growing crop, elnee Lt 
did not come within any mstrument 
mentioned therein. - BURNS & Brown 


v. AULAUK & Dormn (Sask.j). [1926] | 
1W. WR. 943.—-CAN, 
197 x. ——.J—sSesunty on grain 


given ton bank in Get 1921, in respect. 
to advances made in the sprog. of 
1920 .—Fleld: invalid in respeet to 
D2) crop as there was no proof that 
1921 crop was intended as the security, 
& if there was such an sereement made 
in 1920 as to 1921] crop it way bad as 
covering property not then in exist- 
ence.—Norrn AMERICAN LUMBER Co. 
v. BANK OF MONTREAL, [1922] 1 
W. W. RR. 12655 65 I tn R. 348: 


287 


HARRINON 2. GARBERRY ELEVATOR Co. 


69 JD L. R. | 





aa er le as a 
nr 


15 Sask. L. R. 375.—CAN. 


197 xi. ----.J—Held: an agreement 
only zwtended to operate as security 
for payment, puyable when the crop 
was harvested, was void under R §.M., 
1913 (c. 17), 8. 338.-—-HASCALL v. Roy an 
BANK OF CANADA, [1923] 2 W. W. hh. 
104; 33 Man. L. R. 230.-- CAN, 


197 xii. —-—.J—Weld : wu security on 
crops to be grown uno futurv was 
invalid under ft. S. 8.. T9200 (e. 200), 
B 2O —RICHLAND Janu, Tp r. 
VERMETTH, [192838] 3 WoW. ER. Td 
CAN. 


197 xiii. -----.J- DAnron ec. KEATON, 
(924) 1 Db. oR. 4938. TF WwW. OW. Ol. 
246; 18 Sask. L. R. 92. -CAN. 

gi. -—PrRoctoRr ANDER: 
SON & NORTHERN ELEVATOR Co., LTD., 
KRMAN & Procron & MALLERI, [1921] 
3 W. W. Li. 39.— CAN. 

k i, —— Transaction nof bona fide.) -- 
PIUf claamed the rucht to take certain 
wheat in A’s possession A. wanted 
some of it for seed. lt was agreed that 
pitf. would purchase the wheat from A. 
at a pruee Which Wax equal to the 
amount of A.’s indebtedness to pitf., 
& pitt would imunediately re-sell it 
to A. at a price per bushel which made 
the total price at about the same as on 
pith ’s purchase, This was carried out, 








Cases 207—2387a. 


207. 


209. 


213a. ——— Substantial accuracy—Payment of loan 


220. 


228a. 


& to secure the purchuse price pitf. 
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Part V.—Statutory Requirements. 


Add. Annotation :-——Mentd. Gordon v. Gol 
stein, [1924] 2 K. BK. 779. 


Add. Annolation :—Mentd. Commercial 
Credit Co. of Canada v. Fulton, [1923] A. C. 
798. 


by cheque.|—PItf. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bil) of sale for the 
purpose of paying him off & of having her 
furniture released from the first: bill of sale. 
Pitf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
Jn an action by pitif. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. rclied on 1882 Act. 
s. &, & she contended that the real considera- 
tion was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale:—Held: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment | 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed.—D’Usnuz v. Trarrics & 
DISCOVERIES, LYrp. (1924), 40 T. L. R. 441. 


Add. Annotation :—Consd. Stott v. Shaw & 
Lee, [1928] 2 Ik. B. 26. 
——- @& grantor’s creditors paid by 
grantee.|—(1) On June 24, 1925, the parties 
to a bill of sale for £1,000 entered into an 
agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, & that the 
grantor should give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
provided that ‘in consideration of £1,600 
paid to” the grantor “ by ” the grantee “ on 
June 24, 1925,” the grantor assigned the 
chattels to the grantee :—Held: the new bill 
of sale truly set forth the consideration for 
which it was given, as required by 1882 Act, 
s. &. 

(2) A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then due ‘on 





230. 


237. 


237a. 


sa. Binder twine chattel mortgage— 


Dec. 24, 1925.’’ A contemporaneous mitge. 
of other property, given as part of the same 
transaction & as a collateral security for the 
principal sum, provided as follows: ‘‘ The 
uitgor.” (the grantor of the bill of sale) 
‘“hereby covenants with the mtgee.’”’ (the 
erantec) ‘‘to pay to him on Dec. 24 next 
£1,600 with interest thereon, & it is hereby 
agreed & declared that (subject to the right 
of the mtgee. to require repayment of the 
principal on Dec. 24 next according to the 
foregoing covenant by the mtgor. or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
less than £20” on specified dates; thesc 
provisions not being contained in the bill 
of sale :—Held: the bill of sale by being 
made contemporaneously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principal 
by instalments, was not made or given subject 
to a ‘‘ defeasance or condition’’ within 
1878 Act, s. 10 (3), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoid the 
registration of the bill of sale under that 
sub-sect.— Storr v. SHAW & LEE, LtTp., 
[1928] 2 K. B. 26; 97 L. J. K. B. 5563; 1389 
1. T. 302; 44 T. L. RR. 498; [1928] B. & 
C. R. 24, C. A. 


Add. Annotation :—Mentd. Henshall v. Wid- 
dison (1923), 7°°7 7 ™ en" 


Add. Annotation :—-Distd. Henshall v. Wid- 
dison (1923), 130 L. T. 607. 


|—PItf., H., had had a number 
of betting transactions with deft., W., a book- 
maker, since 1918. PlItf. lost various bets 
& paid his losses by cheques. He won other 
bets fer which he was paid by various cheques. 
Eventually, pltf. obtained judgment against 
deft. for £602 10s. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the interpleader 
proceedings which followed, claimed the 
coods seized, alleging that they belonged to 
her beeause her husband, the judgment 
debtor. had given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. ‘he bill of sale contained 








doos not invalidate the bill of sale.— 


BaNk OF MIN- 


took from A a soed grain mtge. on the 
crop to be grown :---7leld. as A, did 
not, require the whole of the wheat tor 
seed, & as the price fined had no re- 
lation to the value of the wheoet but 
wa» fixed with reference to tho debt 
owing by A. to pltf, the actual valne 
being much Iess than the pmee agreed 
on, the transaction could not he con- 
sidered a bond fide snle to A, & pitt 's 
mitge. was invalid —Lywvcn v. TURN 
(Sask.), [19238] 8 DL Ro 7s frgv3) ev 
W.W. R. 8765 revsg . (192551 Do L. R. 
1198.—CAN. 

k ii. ——-— )—Ffeld: the chattel 
mige. in question, which way miven on 
wu growing crop for the purchuase-price 
of seed grain, was bond Jide & valid. 
FRIBER vw. ROMANCTEWICZ, [1928] 4 
ay a 400; [1928] 2 W. W. fi. 625. 





To secure price of twine used an previous 
vear.J—Held : tay be validly granted 
in the following year over the crops 
of that year, & is entitled to priority.— 
KEWNELL vt UNION BANK OF CANADA, 
[1923] 3 W. W. R. 79.—CAN 


PART V. SECT. 1, SUB-SECT. 2.—A. 

b i. Not amount secured.)— 
HEATON v, INTURNATIONAT TPARVESTER 
Co., [1926] 2 D. L. . 9623 [1926] 
2W.W. R118; 22 Alta. L. 1. 102.— 
CAN. 











PART V. SECT. 1, SUB-SECT. 2.—B. 


hi. —~-— Alisstatement asto currency. ] 
—'ihe fuct that a bill of sale states that 
the consideration waa paid in * lawful 
money of Canada,” whereas it was in 
fact paid in United States currency, 


First NATIONAL 
NEAPOLIA 0. MANN & Conway, [1925] 
3 DL. R 648; {1995] 2 W. W. RR. 


§25; 19 Sask L. R. 646.—CAN, 


PART V. SECT. 1, 
. (a) 


ee ~.J—Mowa?t v. CLEMENT 
(1886), 3 Man. L. R. 585.—CAN. 


227 vii. .}—He GAUDREAU, 
Er p. ROYAL BANK OF CANADA, [1922] 
3 WwW. W. R. 70; 66 D. L. R. 831.— 


SUB-SECT. 2.— 











CAN. 

fi.-——— dé: notes under dtscount 
—-Notes subsequently taken up by 
graniee.}—Hleld: the chattel mitge. 


was valid.—-FisH_v. HIGGINS (1884), 2 
Man. L. R. 65.—CAN. 


240. 
278. 


279 e 


282. 
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the words ‘In consideration of a sum of 
£600 now paid...” & the judgment 
creditor said that the £600 was not paid at 
the time of making the bill of sale, & therefore 
was not ‘“‘ now paid,” as therein stated, but: 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was “‘ now paid ”’ was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day that the bill of sale was executed :— 
Held: there was evidence in the present case 
on which the county ct. fudge could find that 
the £600 was ‘‘ now paid ”’ within the meaning 
of the statement in the bill: the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time; 
the bill was therefore valid & the appeal 
must be dismissed.—-LIFNSHALL v. WIDDISON 
(1923), 130 L. T. 607, D. C. 

Add. Annotation :—Mentd. I[erbert’s Trustec 
v. Lliggins, [1926] Ch. 794. 

Add. Annotation :—Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 


Add. Annolations :—-Refd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667; Gordon 
Goldstein, [1924] 2 K. LB. 779. 

Add. Annotation :—Consd. Wilkins v. New 
Saville Securities & iUawkings (1922), 39 
T. L. R. 85. 





Rights under preceding oral 
agreement.|— Where, after oral negotiations, 
a biJl of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, & the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale.—- 
WILKINS v. NEw SAVILLE Secunitrits, Lip. 
& Liawkinoes (G. FF.) & Son (1922), 39 
T. L. R. 85. 


Annotation :—Folld. Bradford Advance Co. v. Ayers, [1924] 
W.N. 152. 


283b 


-|—When a bill of sale is void 
under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate.— 
BRADFORD ADVANCE Co., Lrp. v. AYERS, 
[1924] W. N. 152. 
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288. 


288a. Joint parties—Joint assignment—Of 


Vol. VIL—Bills of Sale. Cases 287a—872. 


Add. Annotalion :—Consd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 

pro- 
perty owned by one party.|—By a bill of sale 
a husband & wife, who were therein together 
called “tthe grantor’’, purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone :—Meld: inasmuch as ‘ the 
grantor’? was not the true owner of the 
chattels at the time when the bill of sale wag 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 5.— 
GORDON v. GOLDSTEIN, [1924] 2 K. B. 779; 
04 L. J. K. B. 21; 1382 L. T. 155; [1924] 
B. & C. R. 245. 





Ae :—Expld. Gamage v. Payne (1925), 42 T. L. R. 


a e 


289. 


291. 


292. 


297. 


299. 


301. 


302. 


302a. ——— 


329. 


352. 


372. 





Add. Annotations :—Consd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667; Distd. Gordon 
v. Goldstein, [1924] 2 K. B. 779. 


Add. Annotation :—Mentd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 


Add. Annotation :—Mentd. Commercial 
Credit Co. of Canada v. Fulton, [1923] A. C. 
793. 

Add. Annotation :-—Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 


Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 3£0. 
Add. Annotalion :—Expld. & Apld. ?e North 
Wales Produce & Supply Soc., [192%] 2 Ch. 
340. 


Add. Annotation :—Expld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Other property of industrial 
society—Charged by debenture.|—/ie Norru 
WaLes Propuce & SuppLy Socrery, No. 
1442, ante. 

Add. Annotations :—-Mentd. Edwards _ v. 
Motor Union Insce., [1922] 2 K. B. 249; Re 
A Bankruptcy Notice, [1924] 2 Ch 76; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Kscompte de Mulhouse, Banque 
Internationale de Commerce de Petrograd v. 
Croukasson (1924), 40 T. L. R. 837; Hudders- 
field Fine Worsteds v. Todd (1925), 42 





But T L. BR. 52. 
346. Kor “ does render the Dall of sale void,” 


read ‘does not render the bill of sale void.’ 


Add. Annotation :—-Mentd. Wenshall v. Wid- 
dison (1923), 1380 L. T. 607. 


Add. Annotation :—Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 





PART V. SECT. 2, SUB-SECT. 1. 


sb. Situation of chattels not properly 
designated— Description by which pre- 
muses generally known.|—Held: sutti- 
cient, if not likely to mislead & chattels 
capable of being tdentified.—He Com- 
FORTER & CUSHION MANUFACTURING 
Co., Ex p. HENDERSON (J. B.) & Co. 
(ONT.), [1926] 1 D L. R. 30.—CAN., 


ad. One mortgage form attached to 
part of another mortgage form.}—Held: 
void for uncertuinty.—HENTON  v. 
INTERNATIONAL HARVESTER Co., [1926] 
2D. L. RR. 962; (1926) 2 W. W. R. 
118; 22 Alta. L. R. 102.—CAN. 
PART V. SECT. 2, SUB-SECT. 3. 
sg. Sufficiency of— Small present 


pa m of time for pay- 
ment.j—Held:  sufficicnt.—1MPERIAL 


LUMBER YARDS, LTD. v. FERGUSON, 
COCKSHUYT PLOW Co., CLAIMANT, [1922] 
2W. W.R.133; 65 D. Le. Re. 758.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 4. 

293 v. ——- Reference to descrip- 
tion in another instrument.|-—Held : 
goods & chattels must be so set, out on 
the face of the instrument as to be 
easily identifiable, & a reference to 
another instrument cannot suffice; & 
as to subsoquently acquired goods the 
mtge. was null & void.—e INN, 
11923} 3 D. L. R. 986; 33 Man. L. RR. 
153; [1923] 1 W. W. BR. 1190; 3 
C. B. R. 828.—CAN. 

q i. ——.}—- When a mtge. of & car 
was made by H., he was owner of only 
one undivided half-share in the car :—- 
Held: notwithstanding the consent of his 





yartnor to the mtge., it wax valid only 
oO the extent of LI.’s half share — the 
fact that shortly after giving the 
security H. became the sole owner did 
not operate retroepectively oo undor 
Chattele Transfer Act, 8. 2).-—-BOowW DEN 
Vv. h., [1921] N. Z. L. R. 249.—N.Z. 


PART V. SECT. 2, SUB-SECT. 6.—G. 

pi. —— Rights of yrantor.j—The 
covenant imphed in instrumente by 
way of security over stoch which, while 
forbidding the removal of stock without 
the grantee’s consent, permite a kale by 
the grantor in the ordinary course of 
business, provided that the nuniber of 
stock is pot therehs reduced below the 
nw ber stated in the security, does not 
require as a condition of a@ valid sale 
that the proceeds be paid to_ the 
ygrantce.—NATIONAL BANK OF NEW 


tam 


Oases 708a—797. 


thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft., & at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. acted for all the parties in this trans- 
action. Ona claim by the wife to the goods : 
— Held: she was estopped from denying 
that the goods were those of her husband, & 
thus showing that the bill of sale was void 
os against deft. under ]882 Act, s. 6.— 








ENGLISH AND EMPIRE Diarst SUPPLEMENT. 


1882 Act, s. 5, on the ground that the grantor 
was not the “true owner ”’ of the furniture 
at the time of the execution of the bill of 
sale :—Held: until the deed of gift was set 
aside the donee thereunder was the ‘“ true 
owner ”’ of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale-—Harnrops, LYrp. v. STANTON, 
[1923] 1K. B. 516; 92 L. J. K. B. 403; 128 
L. T. 685 ; [1923] B. & C. R. 70, D. C. 


New 


Commerce de 


FAtk- 


WESTEN v. FAIRBRIDGE, [1923] 1 K. B. 667; 9748, 4ag Annotation :-—Refd. Wilkins v 
92 1. J. K.B.577; 129 1. T. 221; 67Sol. Jo. : Savil 1 oe eer oh ' 
403; [1923] B. & GC. B. 86. ou nea & Hawkings (1922), 39 
709. Add. Annotation :—-Mentd. Waller v. Thomas, 749, 4dg. Annoiation :—Expld. & Apld. Re North 
[1921] 1 K. B. 541. Wales Produce & Supply Soc., [1922] 2 Ch. 
710a. Voluntary deed of gift py apres 240, 
— Declared void after date of bill.|—A man : 
who was in debt executed a deed of gift of his 72: aoe a nee Re = Bank- 
furniture in favour of his wife, who thereafter ruptcy Notice, [ s ] 2 Ch. 76; Huddersfield 
: : ; ; Fine Worsteds v. Todd (1925), 42 T. L. R. 52. 
granted a bill of sale upon the furniture to a Refd. Edwards v. M Uni Reval 
person who took for value & without notice. Li oo ac otor Union Insce., [1922] 2 
Subsequently the deed of gift was declared ranks ussian Commercial & Industrial 
void under 13 Kliz. c. 5 as being in fraud of Ba ue ee d ae de Mulhouse, 
creditors. The furniture having been taken Sarena 4 n oe aie e de 
in execution by a judgment creditor the bill of page v. Goukassow (1924), 40 T. I. R. 
sale holder claimed the furniture under the eee 
bill of sale. Interpleader proceedings were 723a. Owner—Statutory declaration that goods 
instituted in which the execution creditor belonged to grantor.}|—-WESTEN v. 
alleged that the bill of sale was void under BRIDGE, No. 708a, ante. 
Part Vil.—Rights and Liabilities of Parties. 
761a. -— -- Seizure under void bill.| -THOMPSON 7. | 797. Add. Annotation :—-Mentd. Re Mellor, Alvarez 


WARD (1858), 31 Ta. TL OWS. 86. 


PART VI. SECT. 6, SUB-SECT. 2. 


7140 1. Second bill lo cure unvalidiy-~ 
Second bill valid J—Where goods have 
been sold bond fide & wa bill of sale 
given which is invalid because it was 
not duly registered, & the seller gives 
the buyer a new bill of sale, even after 
the period for registration dating from 
the execution of the first, which ia 
registered before the seller’s creditorr 
are ina position to proceed against the 
roods, it will entitle the buyer to hold 
them as against the creditors.-—F ose 
NATIONAL BANK OF MINNEAPOLIS 0. 
Mann & Conway, [1925] 3 D. |. RR. 
G48; [1925] 2 W. W. R. 525; 19 
Sask. L. R. 546: revsg., [1925] 1 
W W It. 899.—CAN. 

sm. Second bill unvalid—First bill 
raid only between partics.j— Tornam 
tr. Moron Securrrikesa Co., FEDERAL 
Moron Co. v Tornmam (B, C.), [1928] 
$7). L. a. 153.--CAN,. 


PART VII. SECT. 1, SUB-SECT. 2. 
ce i, —-—-.J—TULLY v. ANDREWS 
(1921), 59 D. L. R. 687.—GAN. 


PART VII. SECT. 1, SUB-SECT. 8. 

756 x. -J—DORMAN 0. 
CRAPPER (1914), 27 W. L. ht. 5993 6 
W. W.R. 5513517 YD. La. KR. 1215 7 
Sask. L. RK. 229.—CAN. 


——— 





PART VII. SECT. 2, SUB-SECT. 2.—B. 


d i. Proceedings to cancel prin- 
cipal security.]-— Where it was the 
intention that a breach of agreement 
to purchase land should give a right of 
distress underacollateral chattel mtge.: 





—Ileld: the right to seize under the 
mtygo. was not curtailed by reason of 
procecdings to cancel the agreement — 
Cook v. ORR, (1924) 1 D. L. R 920; 
1 W. W. ht. 1027.-—-CAN. 


d ilk —— Prineipal security satis- 
fied.) AMHERST Boot & Snot Co. v. 
CARTER (N. Lb.) (1922), 70 D. L. i. 
110.-- CAN. 


sn. Lerempthions Act, 1920 (c. 51)— 
Itrtent of eremption—Not dependent 
on prior dealings with property.J—A 
chattel mtgor.’s right under lHxemp- 
tions Act, 1920 (ce. 51), 8. 3, to claim 
that certain of the inortgaged chattels 
are exempt from seizure under the 
mtze. does not depend in any way on 
hi» dealings with the mortgaged pro- 
perty prior to the peizure. Therefore 
where a intge. covered thirty horses 
the fact that prior to the semure the 
mitgor. sold ten of them did not 
disentitle him to claim four of the 
renaming twenty as exempt; four 
being the number allowed him by said 
Act.— KLURROWS v. JOITINSTON (Sask.), 
[1928] 4 7. L. TR. 865; [1928] 3 
W. W. Rh. 337.—CAN. 


PART VII. SECT. 2, SUB-SECT. 3. 

y i. -J—KNIGHT v. 
T. S. PaTTILvuo Co., (1927] 3 D. L. R. 
13; 59N.8. hR. 357.—CAN. 


y ii. ----—— Deduction of expenses of 
realisation, |—YUKON HARDWARE Co. 
v. MCLENNAN (Y. T.) (1905), 2 W. LL. R. 
294.—CAN. 


ee es ee 





ae —.]—Sec, also, 
(p. 142), ante. 
so. Necessity to obtain leave of court 


v. Dodgson, [1922] 1 Ch. 312. 


—Jurisdictrion of court on application. ] 
—RUDDER wv. LUNDIN, Re ExTRra- 
JUDICIAL SkizcREs AcT, [1922] 2 
cane R. 974; 67 D. L. R. 657.— 


PART VII. SECT. 2, SUB-SECT. 4.— 
A. (b). 





$02 iii. ———.]— KING v. 
KUHN (1887), 4 Man. L.. R. 413.—CAN. 

802 iv. -}~—Where a trader 
gives a chattel mtge. upon hit etock-in- 
trade & it is shown either by the express 
terms of the mtge., or by necessary 
implication, that the intention of the 
parties is that the mtgor. shal] remain 
In possession of the stock-in-trade 
mortgaged, & carry on business there- 
with in the ordinary course of trade, 
& purchaser from him of any of the 
mortgaged goods, bond fide, & in the 
ordinary course of business, will obtain 
title to such goods freed from tho 
mtge.; but if the mtge. on its true 
construction dves not contemplate 
that the mtgor. is to be at liberty to 
dispose of the mortgaged goods in the 
ordinary course of his trado, a pur- 
chaser of such mortgaged goods will 
hold the same subject to the mtge.— 
SASKATCHEWAN CO-OPERATIVE ELE- 
VATOR Co., LTD. v. CANADIAN PACIFIO 
Ry. Co., [1924] 3 D. L. R. 525; 2 
W. W. ht. 910.—CAN. 


ri. Prior morigage.|—The pur- 
chaser from a mtgor. in good faith 
of movables mortgaged without 
possession takes them free from the 
mtgee.’s lien.— BACKER, KLORASANOE 
v. <AT™MED EsMAIL JAMAL (1927), 
I. L. R. 5 Ran. 633.—IND. 











830a. 


807 ii a. ——— 


809. Add. Annotation :—Refd. Re Wait, [1927] 


1 Ch. 606. 








-|—In June, 1921, a bill of sale, 
which was duly registered, was given to 
secure £400 with interest at 24 per cent. per 
annum. An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thereon & to lend 
to the grantor a further sum of £550 upon 
having the payment of these sums, making 
together £1,000 with interest thereon, secured 
by a transfer of the £450 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the bill of sale & 
claimant, by which, in pursuance of the agree- 
ment & in consideration of £450 then paid to 
the grantee of the bill of sale by claimant, 
the grantce assigned to claimant the principal 
& interest secured by the bill of sale & all 
securities therefor, & the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 
from all equity of redemption under the bill 
of sale, but subject to a proviso for redemp- 





-———.J—A second 


831. 


834. 


836. 


846. 


PART VII. SECT. 2, SUB-SECT. 4.—B. « 


Vol. VII.—Bills of Sale. Cases 809—846. 


tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of Sale 
Acts :—Held: the deed was not a “ transfer 
or assignment ”’ of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof.— MARSHALL & SNELGROVE, LTD. v. 
Gowkn, [1923] 1 K. B. 356; 92 L. J. K. B. 
Adee 128 L. T. 829; [1923] Bb. & UO. kK. 81 


Add. Annotation :-—Consd. Marshall & Snel- 
grove u. Gower, [1923] 1 K. B. 356. 


Add. Annotation :—Mentd. French v. Gething 
(1921), 91 L. J. K. B. 276. 


Add. Annotation :—Mentd. Waller v. Thomas, 
[1921] 1 K. B. 541. 


Add. Annotations :— Refd. Performing Right 
Soc. v. London Theatre ot Varieties, [1924] 
A. C. 1 Re Wait, [1927] 1 Ch. 606. 


SAVINGS Socrery vp. BOAR OF 


chattel mtge. made in good faith, & 
for valuable consideration, takes 
priorlty over a prior unfiled chattel 
mige., even if the second mtgee. has 
uctual notice of the prior mtge.— 
Rorr v. KRECKER (1892), 8 Man. L. R. 
230.--CAN. 


810 ia. —— By bill of sale.|-—D. 
executed a bill of sale, duly registered, 
assigning to the Crown (inter ala) all 
aftcr-acquired chattels. D. subre- 
quently exccuted in favour of deft. 
another bill of sale over certain farin 
implements acquired simce the first. 
bill of sale. Upon the sale of these 
unplements the Crown claimed the 
proceeds on the ground that upon 
their acquisition they beeame subject 
tu the security of the Crown. Deft. 
was aware that the Crown held a 
chattel security, but believed it com- 
prised other chattels than those con- 
tained in his security :-—Zeld: the 
title acquired by the Crown was 
equitable only, & since deft. aequired 
a good title at Jaw for value & without 
notice of the special provision in the 
Crown’s security, the legal title pre- 
vailed over the equitable tithe: & 
deft.’s knowledge of the existence of 
the former bill of sale did not amount 
to coustructive notice of 1ts contents.— 
R. v. CANTERBURY FARMERS Co- 
OPERATIVE ASSOCN., Lrp., [1924] 
N. Z. L. R. 513.—-N.Z. . 





r i. -——- Tule of chattel mortgagees 
not derived fron ‘“‘ tenant” within 
Distress Act, R. S. A., 1922 (ec. 97), 
s. 5—Mortgagees protected from dis- 
tress.|}—CRYSTALL v. OLSEN (Alta.), 
(1927) 3 D.L. R. 85; [1927] 2 W. W. Rk. 
35.— CAN. 

$14 ii. After removal of goods by 
grantor. J—Delft. leased a house to D., 
who gave a bill of sule of goods to plt. 
& received from him a Jease of the 
goods for two years. Before a quarter’s 
rent camo due, P moved the goods off 
the premises; deft. followed them & 
dastruined for the rent; pltf. gave 
notice that he was owner of the goods 
& forbade the sale, but deft . beheving 
the bill of sale to be fraudulent, sold 
the goods under the distress '---Leld: 
deft was lable. —PipGron v. MILLIGAN 
(1871), N. B Dig. 282.—CAN. 








PART VII, SECT. 2, SUB-SECT. 4.-~C. 

819 iii. Liriqation district - 
Postponed to mortyagce to seeure price 
of seed gram.jJ—By virtue of the 
amendment of 1923 (c. 26), to Bills of 
Sale Act, the rights of a mtgee. under 
a chattel mtge. given to secure the 
price of seed grain are superior to those 
of an irrigation district resting on ua 
distress levied on the mortgaged crop 
for arrears of rates duo by the intgee. -— 
GUELPH & ONTARIO INVESTMENT 
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TROSTEES OF LETHBRIDGH NoRTITERN 
TRRIGATION Distiier, [1925)4 D L. R. 





922; [1025] 3 W.W. R 475.--CAN. 
PART VII. SECT. 3. 
ai. --—— e+ -Jn order for an 


assignee of a chattel mtg. to recover 
the debt secured thereby 1p an action 
by him alone against migor., bis 
assignment must be absolute & m 
writing & notice thereof ano writing 
must have been given to mtpor—- 
BELLFWMARE v. GAMACHE, [1921] 2 
W. W. XK. 564.- CAN. 

b i. J—The assuenee of o bill of 
sale & lien notes, which are in eflect a 
chatto] mtgo., can stand im no better 
position than the omgimal holder 
therovof, & must hold the same subject 
to existing equities, & ho is Hable in 
dumages for any upwarranted sale by 
him of the chattels covered by the bil} 
of sule & hen notes.—Scorr ve Moosn 
JAW Morons, Lrp. & J. TLANNA, LTb., 
[1924) 4 IP. b. R279, 2 WoW. RR 
1234.-~ CAN. 

b ii. —-—.J-- TRADERS Trust Co. v- 
CRAWFORD, (1926) 1 D. L. RR. 11675) 5S 
O. L. I. 381.—CAN, 





PART VII. SECT. 4. 
gi. —— Chattels taken by morivagee } 
—'TINANT ¥v. SIMON (1922), 67 D. L. R, 
773.--CAN. 


Oases 30-—577. 


30. Add. 


ENGLISH AND Empire Digest SUPPLEMENT. 


BONDS. 
Part IIl.—-Validity. 


Annolalion :- —Mentd. Weld =v. 
1929] 1 Ch. 33. 


Petre, 


35. Add. Annotation :-—-Mentd. Foster v. Driscoll, 


105. 


119a. 


317. 


413. 


4.56. 


536. 


Lindsay v. Atttield, Lindsay v. 
[1929] 1 K. B. 470. 


Add. Annotation :—Mentd. Foster 7. Driscoll, 
Lindsay ov. Attfield, Lindsay v. Driscoll, 
[1929] | K. B. 470. 


Warden of fleet-—Pleading.]_-HuGGINs 


Driscoll, 





v. BAMBRIDGE (1740), Willes, 241 ; 125 HK. R. 
1152. 





.|—If a bond to secure an annuity 
contain a recital of the payment of the con- 
sideration, & the annuity has been paid for 
several years, the actual payment of the 
consideration will be presumed, though there 
be no receipt indorsed, & though the sub- 
scribing witness have no recollection of the 
subject.—HasLtam v. Diaanes (1824), 1 
C. & P. 398; 171 BE. R. 1247, N. P. 


Part V.—Interpretation. 


233. Add. Annotation :—-Mentd. Weld v. Petre, [1929] ] Ch. 33. 


Part Vl——Operation and Incidents. 


Add. Annotations :—-Apld. Lawrence v. Iayes, 
[1927] 2 Kk. B. 111. Refd. Humphery ce. 
Wilson (1929), 117 L. I 169. 


355. Add. Annotation :—Mentd. Putsman v. Tay- 


lor, [1927] 1 K. B. 637. 


Part Vil.—Performance or Breach of Condition. 


Add. Citation :—sub 
DICKENS, 3 Bulst. 148. 


Add. Citalion :—sub nom. 
Dicton, 1 Roll. Rep. 296. 


Cilations :—Vor ‘ BRown’s Cask (1550), Benl. 


nom. Moorwoonp vv. 


FOREWOOD § v. 


547. Add. Annotation :—Refd. Cantiere 


8; Ben. & PD. 35; 73 HM. HR. 937,” read 
‘* BROWN’S CASE (1500), cited Benl. 8; Ben. 
& D. 35; 73 EK. R. 937.” 

Navale 
Triestina v. Russian Soviet Naptha Export 
Agency, [1925] 2 K. B. 172. 


Part Vill—Amount Recoverable on Breach of Condition. 


569. Add. Annotation :—Refd. Campbell v. Pollak, | 577. Add. Annotation :—Mentd. Ite Eyre-Williams, 


[1927] A. C. 7382. 





Williams v. Williams, [1923] 2 Ch. 533. 


PART III. SECT. 3, SUB-SECT. 11. 


sa. Loan to infant seeurcd by simpte 
bond- Subsequent bond to caver sane 
loan after majority attamed.|—-Where 
@ Ininor borrowed a sum of money, 
executing a simple bond for it, & after 
attaining mayjoritv. executed a second 
bond in respeet. of the orginal Joan 
plus interest thereon: Weld: a suit 
upon the second bond was not main- 
tainable, as that bond was without 
consideration & did not come under 
Indian Contract Act, s. 25 (2).— 
SuRAI NARAIN v. Suku Ani (1988), 
I. L. R. 51 Al. 161.- IND. 


PART III. SECT. 3, SUB-SECT. 13. 


sb. Penalty bond-——-Omission of penal 
sum in obligatory clause.}] —Held: this 
omission did not render the bond 
uncortain & ineffectual.—GREaTr WraTr 
Lirzk: ASSURANCE Co. v. CAMPBELL 
Man.), [1928] | D. L. R. 2633: 37 Man. 
ban 164; [1927] 3 W. W. R. 645.— 


PART VII. SECT. 1, SUB-SECT. 1. 


366 fi. On both obligors.)}—Held : 
not necessary.— FORTUNE v. COCKBURN 
(1863), 22 U. C. R. 359.—CAN. 


PART VII. SECT. 2, SUB-SECT. 8. 


Li. -—— Delivery at specificd destina- 
trom - Feailure to re-land in Canada.)—- 
R. v. VANCOUVER BREWERIES, LTD., 
{r928) 4 D. L. R. 881.-- CAN. 


1 fi. --——.--hR. v. FIDELITY 
eee Co., [1928] 4 D. L. R. 965. 








PART VII. SECT. 2, SUB-SECT. 5. 


1 f. Selection of land during 
lifelime of obligor c& obligce.J)-—-BURN- 
HAM v. RAMSAY (1872), 32 U. CO R. 
491.— CAN. 

sc. J'o pay over half purchase-money 
on sale of land—Death of obligor & 
obligee before sale—Bond not charge on 
land.]—J., the owner of cortain land, 
executed a bond, which was registered, 





Whereby, for himself, his hetrs, exorg. 
or administrators, he covenanted that, 
on his effeeting aw sale of the land, which, 
however, wus to be entirely at his 
option, he would pay A. half the 
purchase-money. He died without 
having effected a sale; & subsequently 
A. died. J. by his will devised the 
land to I. for life with remainder in 
fee to L. & they both joined in an 
agreement to sell to D. :—Held : with- 
out. deciding whether the bond was in 
force as between J. & A.’s representa- 
tives, it did not constitute a charge on 
the land the liability thereunder being 
merely of a personal character.-—fte 
KAGAN & Dawson (1909), 18 O. L. R. 
638: 13 O. W. R. 694. --—CAN. 


PART VIII. SECT. 3. 


qi. Conveyance of land—Failure 
to obtain title.|\—Held: the damages 
were not confined to the purchase- 
moncy paid & interest.—PLUMER v. 





SIMONTON (1858), 16 U. C. R. 220.— 
CAN 


Vol. VII.—Bonds. Cases 680—953. 


Part IX.—Assignment. 


680. Add. Annotations :——-Apld. Re City Life Assce., 
[1926] Ch.191. Mentd. ?e Pinto Leite, Bx p. 
Des Olivaes, [1929] L Ch. 221. 


691. Add. Annotation :—Refd. Republica de Guate 
mala v. Nunez, [1927] 1 K. B. 669. 


Part X.—Discharge. 


695. Add. Annotation :—As to (1) Refd. Berry v. 
Berry, [1929] 2 K. B. 316. 


700. Add. Citation :—Cited 6 Co. Rep. 44b. 
ari a enon :—Refd. Ene’s Case (1627), 
itt. 58. 


701a. S. P. ENn’s Cask (1627), Litt. 58; 124 
BE. R. 135. 
712. Add. Annotation :—Refd. Allen v. Royal 


Bank of Canada (1925), 41 T. L. KR. 625. 


749. Add. Annotation :-—Mentd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

Payment by one—Whether co-obligor 
released.|——Assignment of bond to co-obligor, 
who pays it, 1s of no use.—WOFFINGTON »¥, 
SPARKS (1754), 2 Ves. Sen. 569; 28 E.R. 368. 

803. Add. Annotation :—Mentd. The Koursk, 
[1924] P. 140. 

814. Add. Annotation :—Mentd. Re Eyre-Williams, 
Williams v. Williams, [1923] 2 Ch. 533. 


796a. 





Part Xll.—Actions on Bonds. 


828. Add. Annotation :—Consd. Way v. Bishop, 
[1928] Ch. 647. 

922. Add. Annotation : —Mentd. Foster v. Driscoll, 
Lindsay v. Attfield, Tindsay v7. Driscoll, 
[1920] 1 K. B. 470. 

.}—CANNEL v. BUCKLE (1724), 2 

P. Wms. 243; 2 Eq. Cas. Abr. 23; 24 H.R. 

715, L. C. 


Annotations :—~—Refd. Harvey v. Ashley (1748), 3 Aik. 607 ; 
Drury v. Drury (1761), 2 Kden, 39; Wright vr. Cadogan 
(1764), 2 Eden, 239 ; Durnford v. Lane (1781L), 1 Bro. C. C. 








947a. 


PART XII. SECT. 2. 


860 iii. Bond in penal sum.)|-— 
Summary judgment cannot be = ob- 
tained in an aclion on a bond in a 
penal sum guarantecing the payment 
of a amaller sum.—WESsTERN Do- 
MINION INVESTMENT Co », MUMILLAN, 
[1925] 1 W. W. R 566.—CAN. 


amend in order 





MENT Co. v 





d i. 
PART XII. SECT. 8, SUB-SECT. 3. 
sm. Extension of time for payment in 


payment will 


admission of the 


| Held: the proper thne for applying to 


defence was at the trial, & 
appeul.— WESTERN DOMINION INVERT- 
Mat‘MILLAN, 
D. L. HR. 562.—CAN. 


PART XII. SECT. 6. 


Alternative pleas of payment 
& denial of erecutwn.J—The plea of 
not amount 
bond, & will not 
consideration of higher rate of interest. j— | relieve pltf. from the necessity of 


106; Caruthers v. Caruthers (1794), 4 Bro. C. CL. 002 Field 
v. Moore, Field v. Brown (1555), 7 De G. M. & G. 69). 


950a. -——.]-—WATKYNS v. WAYTKYNS (1740), 2 
Atk. 96; 26 EF. R. 460. 

Annotations :—Refd. Sleech v. Thotington (1754), 2 Ves. 
Sen. 560. Mentd. Bechet oe Becket (1760), bo Diek. 
340; Wright ». Morley, Morley + St. Alban (1805), L! 
Ves. 123 Dunean vr. Dunean (1815), 19 Ves. 394. 


9538. Add. Annolation :--Refd. Davey v. Robinson, 
[1923] 1 K. B. 563 


proving the alleged loss of the bond.— 


to raise the above MUHAMMAD ZAFAR v. ZAICR FUBAIN 
not on (1926), LL. L. R. 49 All. 78.—IND 


or 
[1925] 4 PART XII. SECT. 8. 
ai. At anstance of obliyce of 
earlier bond—Obligor’s property in- 
sufficient to satisfy both bonds.j—Teld : 
there was no equity to restrain pro- 
cecdings on the judgment obtained by 
the obhgee of the second bond -- 
| NEWENHAM ». MOUNTCASHEL (1872), 
| 19 Gr. 530.—CAN. 





to an 


295 


Cases 8—131. 


ENGLISH AND Empire Digest SUPPLEMENT. 


BOUNDARIES, FENCES AND PARTY-WALLS. 


Add. Citation :—-109 1. T. 820. 


Add. Annotations ;—-Generally, Refd. Re Boun- 
dary between Canada & Newfoundland in 


Part I|—Boundaries. 


Peninsula (1927), 187 L. T. 187. 
British Controlled Oilfields v. Stagg (1922), 
127 L. T. 209. 


Labrador Peninsula (1927), 137 L. T 187. 


Mentd. British Controlled Oilficlds v. Stagg 


(1922), 127 L. T. 209. 
20. 
comrs., ha p. 


38. 


131. Add. Annotations :-—Mentd. Michael v. Phil- 
hips (1923), 130 L. T. 1423 Jacobs v. Batavia 


ee ee 





A a ee ne 


PART I. SECT. 1, SUB-SECT. 1. 


ci. --- --.J--A brant of land to withim 
one cham of a river, means to within 
one cham of the cdge of the river, not 
afi the top of the bank STANTON ¢. 
WINDEA’? (1815), 1 0. CG. 1. 30.-~CAN, 


sa froundary ae qian aunaieng in 
straight line -Derration for convenronec. | 

Lands owned by pltf. & dett. were 
desenibed as bounded an the one case 
on the north & in the other on the 
south side of the Co Rad?’ he road 
mm the orminal grant & the plan attached 
thereto. was showt to runin a straight 
line between the Tands of the two 
opposite propruetors Phe dime as 
Jurd out ran through a deep trully & 
tor eotvertence the road at that 
potnt was directed Co one side, returning 
to the desersrbed straucght line further 
one “- diadld + the Tne as shown upon 
the plan controlled the dime by whieh 
the parties boundimge upon the road 
had held. BANKS ro BRATS, [192s] 

Db. RN. doo: OO NL SN. OR. 503.--~ 
CAN. 


PART I. SECT. 1, SUB-SECT. 2.—A. 
m (p. 264) i. ~ J—DPIERS ». WHIT- 
ING, [1923] 3 D. L. R. 879.—CAN. 
p (p. 264) i. ——— ——~.]— KINGSTON 
oe HOG HUAND (1920), 47 N. B. RR. 324.— 





Pp (p. 264) fi. S. P. KANEEN v. MEL- 
LISH (1922) 70 D. L. R. 327 —CAN, 


aq (p 261) i.—— Daty of surveyors. |— 
R., who held a heence from the Govern- 
ment to cut timber on Crown lands, 
claimed that s.. heencee of the adyoining 
lot, Was cutting tinber on his grant, 
& replevied logs allered to be so cut 
by SS. The replevin suit was settled by 
an agreement between the parties to 
leave the matter to sumevyors to 
establish the Jine between the two 
lots, the agreement providing that the 
lines of the land held under the licence 
of it. should be surveyed & established 
by named surveyors & the stumps 
counted, ote. :—fHeld: under thus 
agrectnent the surveyors were bound 
Lo make a formal survey, & could not 
take a line run by one of them at a 


Add. Annotation :— Mentd. R. v. Electricity ! 
London Electricity Joint 94. 
Committee, [1924] 1] K B. 17]. 

Add. Annotations :—-Refd. Re Boundary be- 
tween Canada & Newfoundland in Labrador 





67. 


Part Il——Fences. 


a re eae 


formes time an the said boundary line. 
— SNOWBALL vb. Reromi (N. 1B) (1888), 
14.8. C. lt. 741. -CAN. 


b (p. 2614) i. ——~— ——. }—A.-G. 
FOR ONTARIO wv. BooTr (1923), 53 
O. L. i. 374.—CAN. 

sb. rence ditiding elearcd ortions 
of adjourning lots---VWU hedtheor uncloared 
portions divisible by continuation of 
line of fenee ] —- PHT. & deft  occu- 
pied adjomung Jots for twenty years 
by a tine & fenee extendime frota 
the front through the cleared land. 
Somble : that, ain the absenee of ais 
actual possession beyond the clearing, 
Homust be eonsidered that the pos- 
session from theuee to the rear of the 
lot was mtended to he a continuation 
of the line ain the front --BELYEA v. 
Bhny iv (1857), 3 All. S88.- CAN. 


PART I. SECT. 1, SUB-SECT. 3. 

e. (p. 266) i. --—- - -- ———-.,/-A 
concession or base Hine had been run 
& posts planted on it upon an oriemal 
Kurvey, but the question was, how the 
side hne of a lot was to be ascertained : 
—Hleld: the distance between the 
two nearest) ascertamed monuments 
on the base line should be measured & 
divided proportionately between the 
lots, making due allowance for rouds, 
W the side lane required should be run 
froin the angle of the lot. so ascertained. 
——-CULP t. CuLP (1857), 6 GC. BP. 466.— 
CAN. 

r (p. 267) i. -——— Where mound 
missy. J—KAINER » Kovaca, [1922] 
3OW. W. R. 102; 68 D. L. R. 793.— 











CAN. 
r (p. 267) ti, ——— ——., ]— 
Hileld + evidence of the existence & 


location at one time of a certain mound, 
according to the rules governing sur- 
Veys, Wus 8 proper way of extablishing 
the boundary line.—-CAIN v. COPELAND, 
[1922] 2 W. W. R. 1025; 67 D. LL. R 
ORL: 15 Sask. L. R. 529.—CAN. 


r (p. 267) iii. ——-— —— Where posts 
destroyed by fire.|—-RARRY v. DES- 
ROSTERS (1908), 14 B. CO. R. 126; 9 
WwW. L. R. 633.—CAN. 

r (p. 267) iv. ———- ——.]—ARTLEY 

one 


& General Plantations 
L. J. Ch. 520. 





Mentd. 


Add. Annotation :-—~Mentd. Brighton & Hove 
General Gas Co. v. Hove Bungalows (1923), 
93 L. J. Ch. 197. 


Add. Annotations :— Consd. Brighton & Hove 
General Gas Co. v. Hove Bungalows, [1924] 
1 Ch. 372. Mentd. Barwick v. S. BE. & C. Ry., 
[1921] 1 K. B. 187. 


Trust (1924), 93 





rene. 





» Corny (1823-1900), 3 Ont. Dig. 
§323.-- CAN. 


r(p 267) v.--—— Point of com- 
meneement J—-HOOVER v. SABOURIN 
(1874), 21 Gr. 333 ---CAN. 


w (p. 269) i. —— Survey nol con- 





clusuve J~ Rk. v. CrkosBy (1892), 21 
©. RK. 591.—CAN, , 
sc. Monuments --Where placed — 


Whether position sclected conclusive \j—- 
Monuments placed in conmpllance with 
R.S. O. 1877, c. 146, ps. 34, 35, 36 &, 
37, must be placed at the true corners 
roverning poimtr,, or ofl-sets, or at the 
true ends of coneession ines, & there 
i nothmeg in these sections making a 
survey thereunder or the placing of the 
monuments conclusive, whether right 
or wrong, & evidence may be received 
in contradiction.— LR. v. Cosny (1892), 
21] O. Jt. 591.—CAN, 


PART II. SECT. 2, SUB-SECT. 1. ° 


sd. Park adjoining = railway—No 
obligatwn on miumeripul corporation to 
construct fence.}-- RICHARDSON v. CANA- 
DIAN NATIONAL Ry. Co., [1927] 2 
D. L. R. 801; 32 Can. Ry. Cas. 411; 
60 O. L. R. 296.—CAN. 


PART II. peer. 2, ‘ata 1.— 
. (a e 

135 ii. .]~—A public road crossed 
wu ptream by u bridge. There was 
fenee between the road & the Jand 
adjoming it, erected by the proprietor 
of the latter. At a pomt immediately 
adjoining the bridge there was a gap, 
15 feet wide, wm the fence. A 
pedestrian, on a dark night, mistaking 
this gap for the road, walked through 
it & fell into the stream & was drowned. 
In an action of damages against tho 
proprietors of the land adjoming the 
road ‘— Jicld: there was no duty on 
such proprietors to fenee a natural, 
us opposed to an artificially created, 
danger on their lands, any such duty, 
where it existed, falling on the road 
authorities, & action accordingly dis- 
missed.— MORRISON v. LONDON MIb- 
LAND & ScoTrisH Hy. Co., (1929) 
S. C. 1.—SCOT. 








138. Add. Annotation :—Consd. Reigate Corpn. v. 


139. 


145. 


146. 
148. 


154a. Spiked iron fence—On bank.]—-Held : 


155. 


157. 
158. 
159. 
163. 


168. 


169. 
171. 


171a. 


Surrey County Council, [1928] Ch. 359. 


Add. Annotations :—Mentd. Bromley v. Mer- 
cer, [1922] 2 K. B. 126; Fairman v. Per- 
petual Investment Bldg. Soc., [1923] A. C. 74. 


Add. Annotations :—As to (1) Apld. Noble v. 
Harrison, {1926] 2 K. B. 332. Refd. Ilford 
U. C. v. Beal, [1925] 1 K. KB. 671; St. Anne’s 
Well Brewery Co. v. Roberts (1928), 140 


L. T. 1. Generally, Mentd. Mdwards v. 
Birmingham Navigations, [1924] 1 K. B. 


eS Smith v. G. W. Ry. (1926), 135 L. T’. 
Add. Annotation :—Refd. Glasgow Corpn. v. 
Taylor, [1922] 1 A. C. 44. 

Add. Annotation :—Distd. Sack v. 
[1925] Ch. 235. 


Jones, 


not 
a nuisance.—GIBSON v. PLUMSTEAD BURIAL 
Boarp (1897), 13 T. L. R. 278, GC. A. 

Add. Annotations :—Consd. Bromley v. Mer- 
cer, [1922]2 K. B. 126. Refd. Glasgow Corpn. 
v. Taylor, [1922] 1 A.C. 44. Mentd. Edwards 
| ucunehes Navigations, [1924] 1 K. B. 
Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 I. B. 776. 

Add. Annotations :—Consd. Llardy v. C. L. 
Ry. (1920), 124 L. T. 186; Glasgow Corpn. 
v. Taylor, [1922]1 A. C. 44; Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Mersey Docks & Harbour Board v. Procter, 
[1925] A. ©. 253; Addie (Collieries) eo. Dum- 
breck, [1929] A. C. 358 3 Compania Mexicana 
De Petraleo Il Aguila v. Nssex Transport 
& Trading Co. (1929), 141 L. T. 106 Mentd. 
Fairman v. Perpetual Investment Bldg. Soc., 
[1923] A. ©. 74; Sutcliffe v. Clients Invest- 
ments Co., [1921] 2 K. B. 746: Harnett ev. 
isher (1926), 135 L. T. 724: De Breville v. 
Dill (1927), 96 L. J. K. B. 1056. 

Add. Annotations :—Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Sutcliffe v. Clients Investment Co., {1924} 2 
K. B. 746. Mentd. Fairman v. Perpetual 
Investment Bldg. Soc., [1923] A. C. 74. 

Add. Annotation :—-Refd. Iiford U. C. v. Beal, 
[1925] 1 K. B. 671. 


Add. Annotations :—-Folld. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. Refd. 
Brighton & Hove Gas Co. v. Hove Bungalows 
(1923), 88 J. P. 61. 

-] — Pltfs. were 
under Canvey Island (Sea 








incorporated, 
Defences) Act, 


172. 


203. 


204. 


205. 


Vol. VI.—Boundaries. Cases 188—205. 


1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1729 
(32 Geo. 3, c. 31), which contained a power 
for these cormrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. In 1813 the new wall was 
built, & £150 given as compensation to the 
owner of the land taken. Under the Act of 
1883 the property & rights of the former 
comrs. were vested in pltfis. who had power 
under that Act to hold lands. Pitfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft. 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pitfs. 
alleged, it deprived the new wall of protection 
& support, & exposed it to injury by the 
action of wind & water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltis. to restrain deft. from so 
removing the drift, & from trespassing on 
their land :—Held: (1) assuming the strip 
in question to be deft.’s freehold, pltfs. were 
still entitled to an injunction restraining 
him from so removing drift from the strip 
as to expose their wall & works & the lands 
protected thereby to greater risk of Inunda- 
tions of the sca; (2) pltfs. nad established 
their statutory title under the Acts of 1792 
& 1883 to the whole of the land taken & set 
out pursuant to s. 13 of the first Act, & had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. & of deft. 
being at most doubtful or equivocal the law 
attached possession to the title;  deft., 
therefore, was a trespasser, & must be re- 
strained from excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore & from otherwise trespassing 
on same.—CAaANVEY ISLAND CoMRs., v. PREEDY, 
[1922] 1 Ch. 179; 91 L. J. Ch. 203; 126 L. T. 
415; 86 J. P. 21; 66 Sol. Jo. 182; 20 L.G. Kh. 
125. 

Add. Annotation :— As to (1) Refd. A.-G. & 
Public Trustee v. Woolwich Metropolitan 
B.C. (1929), 98 J. PL 173. 

After this case add, ‘‘ Power of commis- 
sioners to direct repair of fences, see COMMONS, 
No. 93¥a.”’ 


Add. Annotation ;—Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 


Add. Annotation :—Distd. Sack v. Jones, 
[1925] Ch. 235. 
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PART II. SECT. 2, SUB-SECT. 3. 


p i. light to interfere with.]-—City of 
Victoriu Official Map Act, 1880, 
& amending Acts, have reference to 
streets only :—Held: nothing in those 
Acts could justify an interference by 
private individuals with the boundarics 
of a lot held by purchase & 20 years’ 
possession.— CROWTHER v. BEAVEN 
(1884), 1 B. C. R. pt. 2, 116.---CAN. 


PART II. SECT. 2, SUB-SECT. 4. 


r (p. 294) i. ——-- Marsupial-proof— 
Question of fact.|\—~Whether a fence is or 
is not marsupial-proof within sect. 171 


of Land Acts, 1910-1927, sw question 
of fact for the adjudicating trtbunal.— 
Ii. co. MAGISTRATES’? CountT & ESMOND, 
Kr p. BEAZLEY, [1928] St. KR. Qd. 319; 
22 Q J. il. 97. —AUS. 

r(p. 204) ii. —---— Material benefit to 
adjouungy tlessec- - Determination — of 
value. |-~— Lessees of a holding ereeted 
a fence before Nov. 1,0 1924. On 
June 1, 1927, the lessees filed a plaimt 
in the magistrate’s ct., whereby they 
claimed that the fence “ is of maternal 
benefit,” to deft., an adjoining holder. 
The magistrate determined the benefit 
as from Nov. 1, 1924 .—J/feld : the time 
from which the magistrute must deter- 


mune the value of the benefit cannot 
be earlier than the date of the plaint 
cluiuing that benetit under the seet.- - 
2p. POLICE MAGISTRATE: AT BLACKALL 
& Harr, kr p. Hart, [192s] St. Wh. Qd. 
174; 22 Q. J. bP. 47.—AUS. 


sn. Forest reservc.)-— It is no de- 
fence to ap action for recovery of a 
penalty from the owner of stock grazing 
on a forest reserve without a permit, 
that the reserve was not enclosed by 
a “lawful fence’ os defined in the 
Fence Ordinance.—MINISTER OF IN- 
TERIOR FOR CANADA 0. NELSON, [1920] 
1 W. W. R. 129.—CAN. 


Cases 240--436a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part [Il—Party-Walls. 


240. Add. Annotations :—-As to (2) Refd. Sack v. | 


Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2K. 5. 578. 

249. Add. Annotations :—Refd. Sack v. Jones; 
[1925] Ch. 235; St. Anne’s Well Brewery Co. 
v. Roberts (1928), 140 L. TE. 1. 

250. Add. Annotation :—-Apld. Sack v. 
{1925] Ch. 236. 

2651. Add. Annotations :—-Apld. Sack v. Jones, 
[1925] Ch. 235; Simpson v. Weber (1925), 
1658 L. T. 46. Refd. Aldridge «. Wright, 

2K. 1. 1173 Vanderpant. vo. Mayfair 

fi Serer: [1980] 1 Ch. 138. Mentd. Llansford 
ve. Jago, [1921] 1 Ch. 322. 

251a. Right of support—-By adjoining house.]— 
Pitf. & deft. were the owners of adjoining 
houses, separated by a party-wall, & with 
implied mutual rights of support. Pité. 
alleged that owing to lack of repair & under- 
pinning deft.’s house was subsiding, dragging 
the party-wall over, & thereby damaging 
plitf.’s house :-—Held: pltf.’s allegations had 
not been substantiated by the evidence. 
Semble: even if they had been substantiated 


Jones: 


pltf. would have had no cause of action.— 
SACK v. JONES, [1925] Ch. 235; 094 L. J. Ch. 
229; 183 L. T. 129. 


257. Add. Annotation :—Refd. 
Beal, [1925] 1 K. B. 671. 


258a. —-— -|—If a wall is knocked down, the 
owner inay maintain an action for the tres- 
pass, but he cannot, by omitting to rebuild it, 
hold deft. always responsible for any con- 
sequential damage (POLLOCK, C.B.).—FIRM- 
STONE v1. WHEELEY (1844), 2 Dow. & L. 203 ; 
13 L. J. Ex. 361. 


Annotations :-—Relfd. Clegg v. Dearden (1648): 12 Q. B. 576; 
snuth ve. Kenrich (1819), 7 C. . 51 


271a. 


Ilford U. C. v. 











No agreement for lease.]—TAYLOR v. 

REED (1815), 6 Taunt. 249; 128 E. R. 1030. 

arnoion :—Refd. Collins v. Wilson (1828), 1 Moo. & P. 
54. 


309. Add. Annotation :—-Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


310. Add. Annotations :—As to (2) Refd. Sack v. 
Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2K. 3B. 578. 


Part IV.—tEvidence of Boundaries. 


318. Add. Annotation :—Mentd. Falcon v. Fumous 


Players Film Co. (1925), 42 T. L. R. 91. 
Add. Annolaulion -—Mentd. Belton v. Bass, 
Ratclifle & Gretton, [1922] 2 Ch. 449. 

Add. Annotations :—Refd. Aksionairnoye 
Obschestwo A. M. Luther v. Sagor, [1921] 
1K. 8. 456. Mentd. Dull Development Co. 
v. Kelantan Government, [1924] A. C. 797; 
The Kagernes, [1927] BP. 311. 

Add. Annotation :-—Refd. British Thomson- 
tlouston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


Add. Annotation :—Mentd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 

Add. Annotation :—As to (8) Consd. Stoney 
v. Kastbourne K. C. & Devonshire (1926), ¥5 
L. J. Ch. 312. 


320. 


323. 


332. 


339. 


343. 


PART III. SECT. 1, SUB.-SECT. 2. 


80. Duration |—- Where on the erection 
of a building ou each of two adjoining 
& separately owned lots, the owners 
agree to plans calling for a party wall 
& the use by cach owner of part of the & 
promises of the other & the buildings 
are so constructed, the right to such 
use will, in the absence of a reference 
to time, be held to continue during 
tho existence of the two buildings as 


— 


RYAN (1921), 64 
O. 


Sona, LTD. v. 





they were constructed.—SMtri wv. 
CuRRY Nea a te) 2 W. W. R. 
848; 42 D . 225.—CAN. 


PART III. SECT. a aaa “SECT. 3.-— 


ei. rar built & used only by 
adjoining owner.) — Held: deft. was 
answerable, as the injury was the direct 
result of negligence in the original con- 





struction of the wall. Ein anes v. 


L. R. 337.—CAN, 


e ii. —— Party wall undermined— 
Extent of liability.J—JEFFREY (F. W.) 
COPELAND FLOUR 
MILLIS, FI Me ara! v. COPELAND ie LOUR 
aha as [1923] 4 D. 

. lL. R. 617.—CAN. 


PART III. SECT. 1, SUB-SECT. 3.—D. 


sp. Jicmedy---Action for damages.}-— 
Where a mutual wail has been built. 
sO as to eneroach on the property of 
one of the two adjoining owners, but 
was built in good faith under some mis- 
take as to title & with the knowledge 
of, but without any protest from, him 
on whose land it encroaches, the owner 
of the building should not be compelled 


355. Add. Annotation :—Mentd. British Thomson- 
Liouston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 

Add. Annotation :—Apld. Stoney v. East- 
ogee R. C. & Devonshire (1926), 05 L. J. Ch. 
3 

Add. Annotation :—Consd. Stoney v. Tast- 
tte R. C. & Devonshire (1926), 135 L. T. 
9) 

Add. Annotation :—-Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
Add. Annotalion :-—Mentd. Hodgson v. Mc- 
Creagh (1923), 92 L. J. Ch. 426. 


358. 


402. 


416. 


417. 











4383. Add. Annotation :—Apld. Chowood v. Lyall, 
[1929] 2 Ch. 406. 

436a. 
misconceived.|—There is no clear authority 


that in proceedings for the production of 


to remove the wall back to the boundary 
Kk. 482; 50 line; the remedy Is in damages.— 
O’LEARY v. SMITH, [1924] 2 D. L. FR. 
521; (1924) 2 W. W. R. 227; 34 
Man. L. R. 386.—CAN. 


PART IV. SECT. 1. 
h i, Surveyors giving conflicting 
evidence— Duty of court to accept evi- 
‘e of surveyor making first erumuna- 
tion.J—SHUPE v. LANGENBURG RURAL 
MUNICIPALITY, [1920] 3 W. W. R. 706. 
—CAN. 





L. R. 1140; 52 


sq. Subsequent conveyances — Acto 
of possession.}—-MATTHEWS v. GOODE 
(1923), 56N S. R. 643.—CAN. 


PART IV, SECT. 7. 
426 iii. ——- ———- --—_-. ] — MCNEIL & 
HINGLEY, LTD. v. HILL (N. 8.), (1928) 
2 D. L. R. 954.—CAN. 


documents of title to land, the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although tho ct. 
is more ready to order production of docn- 
ments in cases where boundaries are in 
dispute, it will apply to those cases the same 
principle which is applied to other cases 
where the title to land is in dispute, nainely. 
the principle adopted by the Ct. of Appeal in 
A.-G. v. Emerson, No. 133, ante, that the 


Vol. VIl.—Boundaries. Case 436a. 


assertion on oath by the party against whom 
production is sought that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
support the case of his opponent will not be 
disregarded, unless the ct. is reasonably 
certain that the deposing part y misconeeived 
the nature or effect) of those doecuments.— 
WOWOOD, Lrp. v. LYALL, [1929] 2 Ch. 406 ; 
98 L. J. Ch. 451. 


Cases 9—65a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


18. 


20. 


21. 


34. 


36a. 


38. 


38. 


43. 
47. 
49, 


51. 


56. 


58a. — 


Part {!.—The Contract. 


Add. Citation :-—revsg. S.C. 
STEWARDS & Co., Lrp. wv. BR. 
T. L. R111, C. A. 


Add. Annotation :—Refd. Boot (London) v. 
Uttoxeter U. D. C. (1924), 88 J. P. 118. 


Add. Annotations:—Consd. Ke Meyrick’s 
Settlmt., Meyrick v. Meyrick, [1921] 1 Ch. 
ae Refd. Cohen v. Sellar, [1926] 1 K. B. 
Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. BL. 
Add. Annotation :—Refd. Kelantan Govern- 
eee v. Duff Development Co., [1923] A. C. 
o. 
Contract between employer & third party for 
supply of materials -No liability to builder 
for delay.|— GiAzie (W. .) & Sons, Lip. v. 
PoRT TALBOT CORPN., No. 58a. 
Add. Annotation :—Refd. Bean v. Flaxton 
R. DD. C.. [1929] 1 1K. B. 150. 
Add. Annotations :—-Distd. A.-G. v. Denby, 
{1925} Ch. 6596. Apld. Bean v. Flaxton 
RK. D.C., [1929) 1 K. B. 450. 
Add. Annotation :-— Consd. Stumbles ve. Whit- 
ley (1929), 46 TLL. Re 37. 
Add. Annotation :—Refd. British & Foreign 
Marine Insce. v. Gaunt, [1921] 2 A. C. 41. 
Add. Annotation :—Mentd. British & Bening- 
ae v. y orth Western Cachar Tea Co., [1923] 
A. C. 48. 


Add. Annotation :—-Consd. United States 


Shipping Board v. Durrell, [1923] 2 K. Lb 
739. 


sub nom. 
(1900), 17 


ping Board v. Durrell, [1923] 2 K. B. 739. 


--~ Contract for supply between employer & 
third party.|——A. co. carrying on the business 
of builders & decorators entered into a con- 
tract with a corpn. for the erection of two 
lodges & a park entrance. With the assent 
of the builders, the corpn. conducted the 
negotiations with a stone firm for the supply 
of the stone which was required for the work 
& fixed the quantity & price. The contract 
between the builders & the corpn. provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 


Add. Annotation :—Refd. United States Ship- 


59. 


&Ra 


the work until some months after the date 
fixed for completion by the contract. In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such dclay :—Held: there was no 
implied obligation on the corpn. under the 
contract between them & the builders to 
supply the stone; at the highest there was 
only an obligation on them to hold the 
benefit of the contract with the stone firm 
for the builders ; & that “ business efficacy ”’ 
did not. require that, there should be implied 
an obligation on the corpn. to make good to 
the builders any loss which they might suffer 
by reason of the failure of the stone firm to 
deliver in time. Accordingly the corpn. were 
not liable to the builders for such loss.—- 
Gaze (W. LL.) & Sons, Lrp. v. Port TALBOT 
CoRbN. (1929), 93 J. P. 89; 27 L. G. RR. 200. 


Add. Annotation :— Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 


1—_Rwv a contract in writing dated 
Feb. 21, 1912, defts. agreed to build a steamer 
for, & deliver her to, ptf. on or before Feb. 28, 
1913. The contract contained the following 
exceptions clause :—‘‘ If the steamer 1s not 
delivered entirely ready to the purchaser at the 
above-mentioned timc, the builders hereby 

agree to pay to the purchaser for liquidated 
damages, & not by way of penalty, the sum 
of £10 sterling for each day of delay & in 
deduction of the price stipulated in this 
contract, being excepted only the cause of 
force majeure &/or strikes of workmen of the 
building yard where the vessel is being but, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the ste ‘amier, OF 
any works of any sub-contractor.” As a 
result of the universal coal strike of 1912 the 
works from which defts. obtained their 
materials for other ships they were building 
got behindhand ; the ship in turn to be built 
before pltf..s occupied the berth that was 
intended to be occupied by pltf.’s much longer 
than otherwise she should have done, & con- 
sequently pltf.’s steamcr was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages :—Held: (1) the gencral 
dislocation of the business of defts. & those 
from whom they obtained materials operating 





PART II. SECT. 1. 

li. ——— Forfeiture of denosit.}— 
BaynEs & HoRIE v. VANCOUVER 
Boarp oe peed (B. C.), 
[1927] 2 D. L. R. 698.—CAN 


PART II. SECT. 2, SUB-SECT. 1. 

sa. Kepugnani provisions.}—— A pro- 
vision for payment on the basis of 
cost plus a pereontage if the actual cost 
is more or less than the contract price 
is repugnant where the contractor has 
made an absolute covenant to do the 
work & furnish the material for a 





definite sum.—G1T v. FORBES (1921), 
628. C. R. 1: 59 D. L. lt. 155.—-CAN 


PART II. SECT. 2, SUB-SECT. 3. 

sh. Contract to put old houses ‘‘ in 
first class shape.”’|—Held: the phruse 
must have reference to their capacity 
for taking on repairs, which could be 
only those which their aged condition 
permitted. —HOuUSE REPAIR & SERVICE 
Co., LTD. v. MILLER (1921), Me DL. R 


116; 49 0. L. R. 205.—CA 
PART II. SECT. 3, SUB-SECT. 2.—C. 
52 iii, ———- -——-.]—Where the 


300 


architect ordered additional work, & 
at that time 1t was apparcnt that the 
work Griginaly contracted for could 
not be completed within the time 
fixed, but there was no application for 
extension nor intimation from the 
owner of an intention to enforce a 
claim for damages for dclay :—Held: 

the contract should not be construed 
ko as to impose upon tho contractor 
the obligation of completing the work, 
including additions, within the time 

ares GRIER v. GEORGAS (1923), 64 

L. R. 580.—CAN. 


indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause & 
excused defts. in respect of the delay so 
(2) delay due to breakdown of 
machinery was, but: delay due to bad weather 
was not, covered by the exception of force 
majoure.—MATSOUK1S v. PRIESTMAN & Co., 


caused ; 


Vol. VI.—Building Contracts. 


Cas. 252. 


[1915] 1 K. B. 681; 
113 L. T. 48 ; 


Cases 65a—171. 


84 L. J. K. B. 967; 
13 Asp. M. L. C. 68; 20 Com. 


AOR :—Refd. Lebeaupin v. Crispin, [1920] 2 K. B. 


70. Add. Annotations :—Consd. Alexander v. Web- 
ber, [1922] 1 K. B. 642. 
[1927] 2 Ch. 367. 


Refd. Re A Debtor, 


Part I1!.—Certificates. 


Part IV.——Price. 


Mentd. 144. 


87. Add. Annotation :-—Mentd. Putsman v. Tay- 
lor, [1927] 1 K. B. 637. 


132. Add. Annotation :—-Refd. Colley v. Overseas 
Exporters, [1921] 3 K. B. 302. 

Annotation :-—For ‘‘ [1910]”’ read ‘‘ [1919].”’ 
145. Add. Annotation :—Refd. Moriarty v. Regent’s 


Garage Co., [1921] 1 K. B. 428. 


76. Add. Annotation :—Mentd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

83. Add. Annolation :-——Mentd. Hirji Mulji_ v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 

129. Add. Annotalions :—Refd. Larrinaga v. Soc. 
Franco-Americaine des Phosphates de 
Medulla (1923), 92 T.. J. K. 33. 455. 

Isaacs v. McAllum, [1921] 3 K. B. 377. 
129a. Work abandoned.J|—SmALiL & 








Sons, Lrp. ». 
LTp., [1921] W. N. 245. 


MIDDLESEX REAL ESTAaTtEs, | 


147a. 
i 245, 





Part V—Payment. 





-.|—Smatr & Sons, Lrp. v. Mip- 
DLESEX REAL Estates, Lrp., [1921] W. N. 


171. Add. Annotation :—Consd. Re Mahmoud & Ispahani, [1921] 2 K. B. 716. 


PART III. SECT. 1. 

73 xxvii. ———.}—-DIxon v. Sovuru 
AUSTRALIAN HAILWAYS Comrs. (1923), 
34 C. L. R. 71.—AUS. 

84 i. —— Certifer improperly tn- 
fluenced }—lIT/eld: the issue of the 
certifier’s certificate was not a con- 
dition precedent to the right of tho 
contractor to recover payment.— 
NORTHERN CONSTRUCTION Co. vw. R. 
(1925]) 2 D. L. lt. 582.—CAN. 


sq. Alteration of contract in 
many details.J—Icld: a final certificate 
was not a condition precedent to the 
bringing of an action by the contractor 
for the balance due.—MoMANvus °». 
Gag [1925] 1 D. 1. RR. 995.— 


PART III. SECT. 3, SUB-SECT. 2.—A. 


102 iv. ——.}—-D’AMOURS 1. 
TROIB L'1sTOLES, [1924] 4 D. L. R. 501. 


—_ 


PART III. SECT. 8, SUB-SECT. 2.—-C. 


108 ii. .}—~—Held : as s00n as a 
dispute arose & was notified by cither 
party the architect’s certificate was 
eliminated as determining, or as part 
of the machinery for determining, the 
amount due to the contractor.— 
PiGGorr v. TOWNSEND (1926), 27 S. R. 
ae W.25; 44N.S. W. W.N. 26.— 








PART IV. SECT. 1. 

e i. —- ——— ——-, MODERN 
CONSTRUCTION Co. v. SHAW, [1923] 
3 a L. R. 893; 3 W. W. R. 301.— CAN. 

i. —_— —— ——.]—TORONTO 
RADIATOR MANUFACTURING CO. 0. 





ALEXANDER (1895), 2 Terr. L. R. 120.-— 
CAN. 


st. Percentage on cost--Tlow cal- 
culated.}—A contract entered mto 
between pltfs. & defts. for the con- 
struction of a vessel by pitfs. for defts. 
provided that defts. were to pay 
pitfs. an agreed sum for the use of 
their plant, consisting of vard, sheds, 
inachiners, cte., &, in addition ten per 
cent. above the cost of all labour & 
material which entered into the 
construction of the vessel :—//eld: 
the ten per cent. must be restricted 
to labour & matemal supphed = by 
pitfa. & should not be extended to 
include engines, tanks, & other articles 
which were provided by defts. & with 
the supplying of which pltfs. hud 
nothing to do Souee v. BACKMAN 
(1922), 55 N. S. R. 325.—CAN. 


PART IV. SECT. 2. 
135 i. General rule.j|—FISuER vc. Cox 
(1921), 54 N.S. R. 2263 57 DL hk. 
567.—CAN. 


135 ii. .}-La Crorx BROTHERS 
& Co. v. Cook (Sask.), [1926] 4 D. I. KR. 











7473 [1926] 3 W. W. hi. 385.—CAN, 

136 iv. —-—.J]—WERSTER v. MCIN- 
rosn (Sask.), {1927] 3 D. L. R. 115; 
[1927] ° W. W. R. 838.—CAN. 

136 a ak vo. DRAPER 
(Sask.), 1927] 4D. L. R. 1079; [1927] 
3 W. W. R. 507.—CAN. 

h (p. 367) i. —— ——.]J— 
Srrims, Lrp. v. PETERSEN, [1924] 


S. C. 428.—SCOT. 

146 iii, ——— 
STEwarT & CAMERON, LTDP., 
‘ D. L. R. 855, 3 W. W. R. 


-]—WILLIAMS &. 
(1923) 
1024 — 





sz. [Tow calceulatcd.|—The amount to 
which a contractor is entitled on a 
quantum meruil is the value of the work 
from the point of view of the value of 
the services rendered by him, not the 
beneht to the person for whom the 
work is done. Meaning of ‘ cost ’’ 
discussed.— JAMIESON CONSTRUCTION 
Co., Lrp. ve. LAcomMBi & NorRTH 
WESTERN Ry., [1926] 2 D. L. R. 653 ; 
[1926] 1 W. W. . 628; 22 Alta. L. R. 
165.—-CAN, 


PART V. 


g (p. 373) i. Ascerlained by in- 
tention of partics.}—-HANSON wv. PARKS, 
11925} 3 Dp. L. R. 1103.—CAN. 


r i. -——.]}+ Held: to make 
tho 20 per cent. retained by the owner 
a valid security for completion of the 
work, the architeet in certifying 80 per 
cent. due should base his estimate 
on the proportion that the value of 
the work done bore to the cost of 
the entire eee —Horagoon tv. 
FEeeNER (1921), 62 D. L. R. 419; 62 
S.C. R. 534. AN. 


h (p. 374) i. Ouner ming 
promissory notes in default of cash— 
Notes discounted with bank & interest 
paid.}—- Smirep * McCurcneon, [1922] 
1 W. W. FR. 306; 67 D. I. KR. 554 ; 
31 Man. L. lt. 413.—CAN. 


sb. Under cost plus nercentage agree- 
ment — Part of material supphed by 
owner—Riaet of contractor to Eee 
on cost of such material. ioe MITH v. 
McCourcynon, [1922] 1 W. W. R. 306; 
ee R. 554; ; 31 Man, ‘ R. 413. 





mre tome 





Cases 218— 280a. 


ENGLISH AND Empire Diarst SUPPLEMENT. 


Part Vl—Alterations, Additions and Omissions. 


213. Add. Annotation :—Mentd. British & Foreign | 215. Add. Annotation :—Refd. Wisbech R. C. v. 


Marine Insce. v. Gaunt, [1921] 2 A. C. 41. 


Ward, [1927] 2 K. B. 556. 


Part VIl—Maintenance and Defect Clauses. 


222. Add. Annotation :—Consd. Murphy v. Hurly, [1922] 1 A. C. 369. 


Part VIIl—Breach of the Contract. 


230. Add. Annotation :—Mentd. 


Britannia Hy- 


possession of the works & site & employ any 


230a. 


PART VI. SECT. 2, SUB-SECT. 2. If a 
195 ii. 
tractor 


gienic Laundry Co. v. Thornycroft (1926), 135 
L. T. 83. 

Excess of cost of completion over con- 
tract price.|—By a contract in writing 
dated May 12, 1916, deft. agreed to build 
tor pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1.900. The conditions provided (inter 
alia) that deft. should begin the works im- 
mediately after possession of the site was 
given to him, & should regularly proceed with 
& complete the same within six months after 
the date of the plans being passed by the local 
authority, & that if deft. should suspend 
the works or should not proceed with them 
with due diligence, pltf. by his architect 
should have power to give notice to deft. 
requiring him to proceed, & on failure of deft. 
to comply with such notice for thirty days 
pltf. should be entitled to enter upon & take 





chooses to adopt a more 


ea Bees of Aaa as Paar a! 
_——- ———-.] — Where a con- ut less exponsive an at calle 
: el for by the contract could be secured 


other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July 14, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft. applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 plitf.’s architect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 


plumb. In an action by the builder 
for tbe balance of his account, the 
owner averred that the defect. in the 


expensive method of carrying out his 
contract) than the contract properly 
interpreted calls for the loss is his own. 

~GEORGIA CONSTRUCTION Oo. | 0, 


PACIFIC (GREAT Heer ees ty. Co. 
i wa 9291 I DL. 773) [1928] 
> W.W. Rh. 466. ae 


ee KO) i. —- ~.] -A contract 
for the execution of road making works 
for vw municipal council provided that 
no extra works done by the contractor 
would be paid for unless there were an 
order in writing & a certificate of the 
engineer im respect of them. Pitt. 
alleged that certain extra works were 
in fact done at the oral request. of the 
engineer & with bis knowledge, & that 
certain of the extra works were actually 
paid for by progress payments on the 
work completed, that deft. stood by & 
took the benefit of the extra works, & 
that be thereby had been induced to 
believe that deft. would not require 
written orders, & had acted to. his 
detriment in the belief Ro induced :-— 
Hela: even if these allegations were 
proved, they did not establish either 
waiver or cat. oppel.-- BYSOUTH 7. SHIRE 
OF BLACKBURN & MITCHAM (No. 2), 
11928] V. L. mR. 562; (1928) Argus 
lL. RR. 337.—AUS. 


PART VII. 


Pi. —— Defect due to unsuitability 
of “nubject- matter of contracf—Methad of 
repauir.\—Heli: the obligation of the 
contractor was not affected by the 
alleged fact that the material was not 
suitable to tho climatic conditions. 





by the owner, he should be bound to 
uccept it.—BLOME v. RrGina (CITY), 
[1920] 1 W. W. R. 311; 50 D. In. IR 
03; 13 Alta. L. It. 94.—CAN. 


sd. Jaabiliuty of contractor for defects— 
Materials suppled by contractor.j— 
WEBSTER v. MCINTOSH Sonar ), 11927) 
30D. L. RR. 1155; [1927] 2 . WwW. rR. 
838.—CAN. 

222 i. Notice to remedy defects— 
Failure to comply with—Liability of 
contractor.J—Where a contractor was 
notified of defects by the owner & 
wrongly insisted that they were trifling 
& could be fixed up at. slight expense, 
but the owner refused to accept repairs 
of that sort & employed a carpenter to 
do the necessary work :-——Hcld: the 
contractor had all the potice & oppor- 
tunity to repair Ay tate which ho 
could have claimed, even if the con- 
tract had cxpressly hopes for such 
notice.—- WERSTER v. MCINTOSS (Sask.), 
{1927} 3 Db. J RR. 115; [1927] 2 
W. W. ii. 838.— CAN. 


PART VIII. SECT. 1. 


k —— Different contractors for 
ieadiie é& jouer work.}—A_ builder 
contracted to carry out the building & 
plastering work in connection with the 
erection of a house, & another con- 
tractor undertoak to carry. out the 
joiner work. The builder finished his 
work, & the owner accepted possession 
of the house & paid two instalments 
of the account. Afterwards the out- 
side walls began to crack, & it was dis- 
covered that the walls were off the 


walls was occasioned by the uso of 
faulty materials in the construction 
of the concrete floors by the builder. 
The builder averred that the damage 
to the walls was caused by the use of 
unseasoned timber in the constructon 
of the roof by the other contractor. 
Neither of these averments was 
established at the proof, but either of 
them might have been the cause of 
the cracking of the walls :—VHeld: 
preach of contract bad not been 
established against pursuocr, & he was 
entitled to deerce for tho balance of 
the contract price.—CARRUTHERS 1”. 
MAcGREGOR, [1927] S. C. 816.—SCOT. 


PART VIII. SECT. 2, SUB-SECT., 1. 


r (p. 389) i. 
Where no time had becn set for the 
completion of a roof, which deft. 
agreod to build on pltf.’s hotol, & at 
the expiration of & reasonable time tho 
contractor left it unfinished, & tho 
owner agreed to the contractor under- 
taking to complete it within a further 

period :—Held: the contractor was 
not liable in damages where, within 
that. period, the unfinished condition 
of the rvof resulted in its destruction 
by a storm & consequentual damage by 
rain to the hotel.— DUMONT v. LANDRY 
(Sask.), [1927] 3 D. L. R. 605; [1927] 
2W. W. R. 869.—CAN. 

e (p. 389) i. Right to general 
damages—_Not where no evidence of 
loss beyond specific damage.|—-EVANB ». 
DRAPER (Sask.), [1927] 4 D. L. R. 
1079; {1927] 3 W. W. R. 607.—CAN. 














238. 


279. 


282. 


293. 


312. 


315. 
316. 


318. 
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refused to grant the licence to proceed. 265a. 





-]—A bill will not lie to compel the 





In an action by pltf. for damages for breach performance of an agreement to build an 
of contract :—Held: deft. could not take house.—ERRINGTON v. AYNESLY (1788), 2 
advantage of the intervention of the Minister Bro. C. C. 3413; 2 Dick. 692; 21 E.R. 440. 
of Munitions, which was brought about Annotation :—Mentd. Flint v. Brandon (1803), 8 Ves. 159. 
by his own act, & the proper measure of 270. Add. Annotation :—Mentd. Abrahams v. 
damages was what it cost pltf. to complete Reiach, [1922] 1 K. B. 477. 
the house substantially as it was originally 2738a. Non-compliance with building regula- 
intended & in a reasonable manner at the tions.]—Deft. agreed to erect a house accord- 
earliest moment he was allowed to proceed ing to a plan to be approved by pltfs., & 
with the work, less any amount that would according to the regulations of Metropolitan 
have been due & payable to deft. by pltf., Building Acts. Pltfs. approved a plan, but. 
had deft. completed the house to the roofing- it was objected to by the Board of Works :— 
in at the time agreed by the terms of his Held: deft. must specifically perform his 
contract.—MERTENS v. IIOME FREEHOLDS contract, subject to the plan being moditicd 
Co., [1921] 2 K. B. 526; 90 L. J. K. B. 707; to conform with the regulations of the Board 
125 L. 'T. 355, ©. A. of Works.—Cunirr v. SmirH (1864), 1] 
de ee - 28 oe Go 20; e er o be 20. 
Add. Annotation :—Mentd. Admiralty Comrs. ee ee ee 


: i Annotat -— Refd. Wolverl t C . vw KE 
v. SS. Chekiang, [1926] A. C. 637. | ee ie Ri id. olverhampton Corpn. v mmons 


Part IX——Excuses for Non-Performance. 





Add. Annotations :—Refd. Larrinaga v. Soc. 7. Handelsvertretung der Htusse Soz. Fod. 
Franco-Amcricaine des Phosphates de Medulla Naphtha Hxport (1925), 94 L. J. K. B. 579; 
(1923), 92 L. J. K. B. 455. Mentd. Isaacs Kursell v. Tamber Operators & Contractors, 
v. McAllum, [1921] 3 Kk. B. 377. (IN2T7] 1 K. OB. 298; Phe Penelope, [1928] 
Add. Annotations :—As to (2) Refd. Mertens P. 180: Hyman ev Hyman, Hughes er. 
v. Home Freeholds Co., [1921] 2 K. B. 526: Hughes, [1929] P. 13) May rv. May (1929), 
Dominion Coal Co. v. Maskinonge S.S. Co.. 8 Ll. J. K. B. 770. 

[1922)2 K. B. 132; Larrinaga v. Soc. Franco- 285a. —— Brought about by contractor’s 
Americaine des Phosphates de Medulla (1923), own act.|—Mervrens v. HOME FREEHOLDS 
92 L. J. K. B. 455 ; Cantiere Navale Triestina Co., No. 230a, ante. 

Part X.—Forfeiture. 
Add. Annotation :—Refd. United States Ship- 295. Add. Annotation :—Mentd. Bhagchand Dag- 


ping Board v. Durrell, [1923] 2 K. B. 739. dusa Gujrathi v. Secretary of State for India 
in Council (1927), 48 T. L. R 617. 


Part Xl.—Matertals. 


Add. Annotation :— As to (1) Apld. Re Blyth 819. Add. Annotation :—Distd. Ie Blyth Ship- 
Shipbuilding & Dry Docks Co. Forster v. building & Dry Docks Co., Forster v. Blyth 
Blyth Shipbuilding & Dry Docks Co., [1926] Shipbuilding & Dry Docks Co., [1926] Ch. 
Ch. 494. 404. 


Add. Annotation :—Mentd. Behnke v. Bede | 8198 
Shipping Co., [1927] 1 K. B. «49 : 








.}—A shipbuilding contract pro- 
vided for payment of the price of the vessel 


Add. Annotation :—Refd. Re Blyth Ship- by instalinents, the first to be paid on the 
building & Dry Docks Co., Forster 1. Blyth signing of the contract, the next when the 
Shipbuilding & Dry Docks Co., [1926} Ch. keel was laid, & others at various stages in 
49%. the progress of the ship’s construction. She 
Add. Annotation :—Apld. Re Blyth Ship- was to be constructed under the inspection 
building & Dry Docks Co., Forster v. Blyth of the purchasers’ surveyor, to ‘whose 
Fy aa & Dry Docks Co., [1926] Ch. , approval the quality of the material used & 
4. 


the workmanship were to be subject. Clause 6 


PART VIII. SECT, 8, SUB-SECT. 1. | completed work with fifty per cent. | Nort West BiscuiT Co., [1924] 1 
243 i. —— Deduction of value of in- | thereon —= Penalty.}—-MacDonaLtp v. 2D. L. R. 987; 1 W. W. R. 795.--CAN. 


Cases 319a—342a. ENGLISH AND Empire Dicest SurppLeMENT. 


provided that from & after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become & remain the absolute 
property of the purchasers. After the first 
instalments of the purchase-money had been 
paid & the vessel had been partly constructed, 
a receiver was appointed in an action com 
menced by debenture-holders of the ship- 
building co. for enforcing their security :— 
Held: certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel] & approved by the purchasers’ 
surveyor, had not been “ appropriated for 
her”? within the above clause so as to become 
the property of the purchasers.—Re Biytu 
SHIPBUILDING & Diy Docks Co., Forsrrer 


v. BLYTH SHIPBUILDING & Dry Docks Co., 
[1926] Ch. 494; 95 I. J. Ch. 350; 134 
L. T. 648, C. A. 


Annolation :—Retd. Behnke v. Bede Shi Co., (1927) 
1K. B. 649. sada 


325a. Erection of temporary building for special 


purpose—Agreement for return of materials.] 
—Pitf. agreed with deft., who was mayor 
of IT., to erect: the hustings for the election 
for the borough of H., as before with altera- 
tions, for £19 10s. by receiving the wood back 
again. After the election was ended, the 
mob carried the wood of the hustings away. 
In assumpsit for not returning the wood :— 
Held: deft. was bound to return the wood, 
by putting the hustings safely into the 
possession of pltf£.—FULLER yy. PATRICK 
(1849), IS L. J. Q. B. 236; 13 L. T. O. S. 
185; 13 Jur. 56]. 


Part XIIl—Assignment and Devolution of Rights and 
Liabilities. 


340. Add. Annotation :—Consd. Harle v. Hems- 
worth R. Db. C. (1928), 140 L. TT. 69. 


341. Add. Annotations :—As to (1) Consd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
As to (3) Apld. Re City Life Assce., [1926] Ch. 


191. As fo (4) Consd. He National aaa 


2 Ch. 339. 
342. Add. Annotation :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 


342a. —— .|—P It fs. claimed £1,000 being retention 
moneys due from defts. to a firm of con- 
tractors. Pfs. claimed under an assign- 
ment dated Apr. 7, 1924. On Nov. 21, 1922, 
defts. entered into a building contract for a 
Jump sum with S., the contractors, for the 
construction of a number of cottages under 
a housing scheme. The contract provided 
for intermm payments, but no money was to 
become payable to the contractors except on 
the architect's certificate in writing, & 
certificates were to be issued when work to 
the value of £1,000 had been executed & 
thereafter af monthly intervals as certified 
by the architect in’ writing. He was to 
certify the amount from time to time payable 
to the contractors under the contract. The 
amount to be certified by the architect on 
his first & monthly certificates as due to the 
contractors was to be at the rate of 90 per 
cent. of the value of the work, including 
extras. The balance of 10 per cent. of the 
value of the work was to be retained until 
the sum so retained, called a retention fund, 
should amount to £2472 after which the con- 
tractors were to be paid monthly to the full 
value of the work done & the materials 
supplied. The retention fund was to be 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent, & in the events which happened 


such has no licn upon the building in struction.—N. P. A 


the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
deposited at the bank & remained a merely 
notional fund, but. both parties treated it as 
a separate sum capable of being earmarked. 
It was included without distinction in the 
architect’s final certificate for £1,848 108. 2d. 

~ T+ 9 1097 Meanwhile pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with their payments & to obtain further 
credit’ the contractors, being then indebted 
to pitfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr. 7, 1924, in the folowing 
terms: ‘SIn part reduction of the amount 
now, or to be, owing trom us to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Llemsworth R. D.C. for retention 
moneys in respect of the G. housing scheme, 
& for which your receipt shall be a sufficient 
discharge. 1t is understood that we are only 
10 be credited with the amount actually paid 
to you under this assignment as & when the 
same is received by you.’ Jue notice of 
that assignment was given by pltfs. to defts. 
on the following day. ‘This was acknowledged 
by defts. on May 26,1921. By that time the 
eontractors had issued a number of debentures 
to the M. & C. Bank. These debentures werc 
dated at various periods from Feb. 1, 1900, 
to Keb. 2, 1924, & they charged the under- 
taking & property, both present & future, 
of the contractors, the charge being a specific 
charge on their freehold & leasehold property, 
machinery, goodwill, & uncalled capital & 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to create any mtge. 
or charge on any of the assets in priority to 


4r FrRM 


. CHETLI 
PART XI. SECT. 2, SUB-SECT. 1. his possession for the balance due to v. SHaRMA (1927), I. L. R. 6 Ran. 87.— 


the contract for con- IND. 


344. 


345. 


386. 


387. 


388. 
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the debentures. A receiver for the debenture 
holders was appointed in Oct. 1924, & he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was passed for the voluntary 
winding-up of the co. The receiver refused 
to recognise the right of pltfs. to payment 
under their assignment in priority to the 
debenture holders. & on the = architect’s 
certificate being given in Jan. 1927, defts. 
declined to interplead & paid the retention 
moneys to the recerver for the debenture 
holders: —-Held : the assignment in question 
was a good legal assignment & pltifs. were 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 
& although it did not become payable until a 
date later than that of the assignment, it was 
a debt or other legal thing in action which 
could) be assigned. The assignment was 
within Jud. Act, 1873, s. 25, & Law of Pro- 
perty Act, 1925 (c. 20), s. 136. It could be 


sued on by the assignee without joiniug the | 


assignor as a party. Pltfs. were therefore 
entitled to recover on the assignment.— 
Marie (G. & 'T.) (1925), Leb. v. JIEMswortn 
RuRAL Disrricr Counctr (1928), 140 Ja T. 
69; 44T. L. R. 758, C. A. 

Add. Annotations: -—- Refd. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1027), 97 L. J. K. B. 72; Re Wait, (1927) 1 
Ch. 606; Karle v. Uemsworth R. D.C. (1928), 
10 L. V. 69. 

Add. Annotations :—Refd. Lawrence v. Wayes, 


345a. Effect of—On_ contractor’s 


{1927}; 2 K. B. 111; Earle v. Hemsworth 
R. D.C. (1928), 44:'T. L. BR. 605. Mentd. Re 
Pinto Leite, Le p. Des Olivacs, [1929] 1 Ch. 


22k. 


rights under 
arbitration clause.]— Building contractors as- 
signed to a bank all money due & to be- 
come due to them under a building contract, 
which contained an arbn. clause, & the proper 
notice of the assigninent was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation & cxtra payinent, recourse was 
had to arbn. :—Held: (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a “ legal” or ‘f other remedy ”’ 
for the debt within Law of Property Act, 
1925 (c. 20), s. 186 (1), & were not passed 
& transferred to the bank by the assign- 
ment; (2) the arbitrafor had to consider not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion & enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right) to claim the debt, 
& he must make his award in favour of the 
bulding owners.—CorraGke ChLuB Es ratrRes 
v. WoobdsrDE EStTatres Co. (AMURSH A), fL928 | 
2K. B. 463; 97 L. J. KB. 725,189 1. 1. 
353; 44°. L. BR. 20; 33 Com. Cas. 97. 


Part XV.—Aprbitration Clauses. 


Add. Annotation ;- -Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. RR. 448. 

Add. Annotation :— Consd. Czarnikow v. Roth, 
Schmidt, [1922|2 IK. B. 478. 


Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 Kk. L. 478. 


388a. Clause restricting time for opening reference 


—‘** Until after completion of works ’’—Mean- 
ing of.|—'The form of building contract issued 
by the Royal Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
building owner payment for all work executed. 
Condition 32 provides that in case any differ- 
ence shall arise between the building owner 
& the builder as to the construction of the 


contract or as to any matter arising there- 
under, such diflerence 1s to be referred to 
arbn., but that 

not be opened until after the completion of 
the works.” During the progress of certain 
works which were being carried out under a 
building contract in the above form the 
building owner neglected to pay the builder 
a sum certified by the arclutect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
pleted, & the arbitrator made an award in 
his favour for the money due to him under 
the contract :—leld: the words ‘ until 
after the completion of the works’’ in 
condition o2 meant until after completion 
of the whole of the works contracted for, 
& not mercly until after completion of so 
much of the works as the builder was under 


PART XIII. SECT. 2, SUB-SECT. 2. 

372 ii. —— Mechanic's len action 
pending against sub-contractor—Liuability 
for sales tax.|\—Horin (Hunry) & Sons, 
LIM. vu. Snaeruy (Ricwarp) & Sons 
(1922), 52 O. L. R. 237.—CAN. 





ci. —---.] — Contractors :— 
Held: entitled to damages for breach 
of contract by sub-contractors by 
reason of materials not being delivered 
in time-~Hopm (HreNrY) & Songs, 
LTp. v. SHEEHY (RICHARD) & SONS 
(1922), 52 O. L. R. 237.—CAN. 


J.B. 


PART XV. SECT. 1. 

an ies J—A contract for the con- 
struction of a covered way from the 
mainjand to a Ilehthouse contained 
an arbn. clause, the first part of which 
referred all disputes, wWhonover arioing, 
us to the coutract & its exeeulion to 
the employers’ engincer, while tho 
second part referred any dispute or 
claim arising after, or consequent on, 
the completion of the contract to 
another engineer. A dispute having 
arison as to the rute payable for the 
removal of certain rock, the contractors 


305 


refused to coutmue the work, & tho 
omployors tuokh the work out of ther 
hands. Anwetion having been brought 
by the contractors Lor pavmeut Of sums 
alleged to be due under the contract & 
for duinages —-Aeld as the woth was 
still am progress, (he first part of the 
arbu. clause apphed, at berg im- 
matoriol that the work Lad been taken 
out. of the hands of tne pursuers, & 


action sisted to allow the arbn, to 
proceod.—CRAWFORD =v. NORTHERN 
LIGHTHOUSES ComMRs., [1925] 8. C. 
(H. L.) 22.—SCOT. 

20 


Cases 388a—458. 


the circumstances bound to perform ; 
sequently the arbn. was premature ‘& the 
arbitrator had no jurisdiction to make the 
or at all events the validity of 
the award was sufficiently doubtful to render 


award ; 


con- 


645 : 
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it improper to enforce it summarily.— SMITH 

v. MARTIN, [1925] 1 K. B. 745; 94L. J. K. B. 

133 L. T. 196, C. A. 

395. Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 


Part XV1—Architects and Engineers. 


425. Add. Annotations :-— 





42ba. ogee 


local authority, 


posals Board had for sale. 


PART XV. SECT. 4. 


of. ——.]-—~A building contract 
contained a clause referring all disputes 
arising under the contract to the arbn. 
of the employers’ engineer, who In fact 
superintended & direeted the work :—~ 
Held: as the contractors had agroed 
to the appointment of the engincer os 
arbiter, they could not object to dis 
noting upon the ground that he was an 
interested party with a bias.---CRAW- 





VFoRD v. NORTHERN  LiIGHTHOUSKS 
Comrs,, [1925) S. C. (H. ,) 22.— 
SCOT, 


PART XVI. SECT. 1. 


ei. —~-- —— ene person. |— 
Tield: «a person illegally employed 
cowd not thereby found a claim for 
adnmussion to the Association of TPro- 
fessional ngimeers as being u person 
“ practising as a professional engineer ”’ 
under Hngimeering Profession Act, 
Man. 1920 (c. 38), 8. 7.—He ENGINEEKR- 
ING PROFESSION ACT, He JOHNSON, 
[1922] 3 W. W. RR. 426; 70 D. LL. R. 
161.—-CAN, 

af. Termination of appotntment—By 
verbal cancellation given to urchitect’s 
assistant—fecord of cuncellation made 
by architect.|)\—Held : offective.—Row- 
LEY oe (1920) 2W. W. R. 331; 
62 D. L. R. 709.—CAN. 


PART XVI. SECT. 2, SUB-SECT. 1.—A. 


sg. Whether architect liable for nuus- 
takes of surveyor.) -- HARRIES, HALL & 


-Folid. 
Richardson (1924), 69 Sol. Jo. 107. 
Wisbech R. D.C. v. Ward (1927), 91 J. P. 200. 
Interim certificates.|—Pltfs., a 
made a contract with 
builders under which deft. was the architect. 
The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
While the houses 
were in course of erection deft. gave interim 
certificates, & he also gave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders & the Board for the same material. 
In an action by pltfs. to recover the amount 
from deft. on the ground of negligence :— 
Held: as the certificates were only interim 
certificates, & as deft. on going into the 
figures with pltfs. had indicated to them that 


Boynton vu. 
Consd. 





KRUSE v. SouTH en VPROPERTTES, 
Lrp., SOU'TIL SARNIA PROPERTIES, Lb. 
v. DBatkp & Barmp (Ont.), [1928] 4 
D. L. RR. 872.—CAN. 


PART XVI. SECT. 2, SUB-SECT. 2. 

k i. In giving decisions.}— 
Where the owner’s engineer is made 
arbitrator, he must guard = agamsat 
being unduly influenced by lis em- 
Oe & if it uppears that. he is so 
jased as to be likely not to deeade 
fairly, then the contractor will not be 





bound by his nee —LBLOME v. 
R“UGINA es Bee WwW. W. RR. 
13 Alta. L. R. 


311; 50 D. R. 93; 
94.—C 


PART XVI. SECT. 3, SUB-SECT. 1. 


di. -}-—-Pitf. :—Held : en- 
titled to payment for plans adopted & 
used, although thore was no oxpress 
contract to that effect.—SiINCLAIR v. 
LAND S#ETTLEMENT Boarn. (B.C.), 
[1925] 2 D. L. BR. 1050.—CAN. 


gi. Work done before registra- 
tion as architect.)—A person omployed 
as an architect who is not registered, 
& whose employment is discontinued 
before he becomes registered, cannot 
recover for his sorvices.—ROWLEY v. 
Cook, [1920) 2 W. W. fh. 331; 52 
D. L. R. 709.—CAN. 


PART XVI. SECT. 3, SUB-SECT. 2. 
ki. Plans approved by employer— 











the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft. had not been guilty of 
negligence, & the action failed-—~WISBECH 
RURAL Disrricr CoUNCIL v. WARD, [1928] 2 
K.B.1; 97L. J. K. B. 56; 138 L. T. 308; 91 
InP. 200; 44T.L. R. 62; 26 L. G.R. 10, C, A. 


428. Add. Annotation :—Consd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 556. 

434. Add. Annotation :—Distd Nixon v. Erith 
U.D.C., [1924] 1 K. B. 87. 


486. Add. Annotalion :—Refd. Nixon v. 
U. D. C., [1924] 1 K. B. 819. 


452a. ——- ———~— General Housing Memorandum 
No. 4.) —ELKINGTON v. WANDSWORTH Cokpn. 
(1924), 41 T. L. R. 76; 88 J. P. Jo. 702. 


458. Add. Anzolution :—Apld. Higgins v. North- 
ampton County Borough (1926), 90 J. P. 82. 


Erith 


aan 


To be used at future date.|\—Held: 
employer bound to pay, even though 
the building contemplated was neve) 
ercetud.— QUIRK 0. WN OF SYDNEY 
MINES (1923), 56 N.S. Kt. 281.—CAN. 


PART XVI. SECT. 3, SUB-SECT. 3. 


445 ii. ——.]—An architect omployed 
to prepare plans is entitled to be paid 
a fair remuneration for his work, 
notwithstanding that the employer 
does not benefit by the work & does 
not erect the buildings contemplated 
by the plans.—HUTOHINSON v. ZIVE 
(1927), - N. L. It. 451.—S. AF. 


445 i ——.]—-BRIDGMAN v. VOL- 
yee (Man, )s ), [1928] 3D. L. R. 679.~— 


PART XVI. SECT. 3, SUB-SECT. 4. 


o (p. 445) i. .}— Pitf., an 
architect, prepared plans for & suporin- 
tended the erection of a buil ding est)- 
inated to cost $175,000. After $50,000 
had been expended, pitf. rendered a 
partial account bascd upon the esti- 
mated cost at 34 per cent., amounting 
to $6,125, intimating that the full 
charge for his services would be 5 per 
cont. of the estimated cost. Deft. con- 
sidered the claim excessive, & dispensed 
with pltf.’s further services :— eld: 
pltf. should be awarded for his services 
up to the time of his dismissal, including 
damages for dismissal, the sum of 
$8,000.—CoBB ». Roy, [1921) 54 
N.S Ss. R. 135; 67 D. L. R. 212.—CAN. 








17. 


36. 
37. 


41, 


109. 


110. 


110a. 


111. 


112. 
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BUILDING SOCIETIES. 
Part 111.—\Rules. 


Add. Annotation :—Apld. Re Quinn 
National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Oh. 318. 


& 20. 


Add. Annotation :—Consd. J?e Quinn & 


National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. 


Part IV.— Officers. 


Add. Annotation :—Refd. Deuchar v. Gas 54 Add. Annotation :-—Mentd. 


Light & Coke Co., [1924] 2 Ch. 426. 

Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 4388. 

Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
nanan Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


65a. 


Sun Permanent 
Soc. v. Western Suburban & 
Soc., [1921] 


Benefit. Bldg. 
Harrow Road Permanent Bidz. 
2 Ch. 83. 


S. P. R. ve. Hasttr (1863), Le 
1 New Rep. 885; 382 L. J. M. C. 68; 7 L. PF. 
095; 27 J. P. 85; 9 Jur. N. S. 235; 9 
Cox, C. C. 264; 169 KB. R. 1391: sub nom. 
R. v. HARTIE, 11 W. R. 298, C. C. R. 


& Ca. 269 ; 


Part VIl—Advances. 


Add. Annotation 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Koad Permanent Bldg. Soc. (1921), 
91 L. J. Oh. 74. 

Add. Citation : — subsequent 
[1921] 2 Ch. 438, C. A 

—— Rights & benefits under—Whether 
transferable.|—-Sun BuinpING Society v. 
WESTERN SusBurnBwAN & Harrow Roap 
BUILDING SocretTy, No. 230a, nost. 


Add. An»olation :-—Generally, Mentd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 


Add. Annotations :—As to (1) Refd. Sun Per- 
manent Benclit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bidg. 
Soc., [1921] 2 Oh. 438. Ae to (3) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 


proceedings, 





-—Mentd. Sun Permanent , 


119. 


143. 
144. 


146. 


184, 


Suburban & Llarrow Road Permanent Blde. 
Soc., [194%])] 2 Ch. 488. As lo (4) Refd. Sun 
Permanent Benefit LBidg. Soc. v. Western 
Suburban & Harrow Road Permanent I3ldg. 
Soc., [1921] 2 Ch. 438. 

Add. Citation : — subsejuent 
[1921] 2 Ch. 438, C. A. 

Add. Annotation :-—Mentd. Campbell v. Pol- 
lak, [1927] A. C. 732 

Add. Annotation :—Mentd. Campbell v. Pol- 
lak, [1927] A. C. 782. 

Add. Annolation :—Refd. Sun Permanent 
Benelit Bldg. Soc. v. Western Suburban & 
Harrow load Permanent Bidy. Soc. (1921), 
91 L. J. Ch. 74. 

Add. Annotalions :--Refd. Sweet v. Mac- 
diarmid (or Henderson) (1920), 7 Tax Cas. 
640; Inland Revenue Comrs v. ay (1924), 
8 Tax Cas. 636. 


proceedings, 


Part Vill—Borrowing and Loans. 


187a. For purchase of mortgages—-Whether pur- 


180. 


ni. 
of 


WATRBANKA (1878), 
HK. & C.) 407.—OAN. 


sd. 


chaser —Monthly instalments unpa a 


mortgaged wproperty.)-~ALMON _ v. 


pose of society.|—-Sun BuiLpDING SoorErtTy v. 
WESTERN SUBURBAN & Harrow Roap 
BurLpDInGa Society, No. 230a, post. 


Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 


PART VII. SECT. 2. 


Right to partial release | HERD (1881), 








10 N. Ss. R. (1 


PART VII. SECT. 3. 


Assumption of morigage by 
not charge aguinat t 


t the 


198. 


Rights of eta -STARK v. SHEP- 
29 Gr. 316.—CAN. 


PART VII. SECT. 4. O. 


124 i. Determination of amount 
able-~—Liabulity for losses tneurre 
management of society.\—ITleld : 
the mtge. in question & tbe bye- laws 
& rules of the societ: 


the society could 
mtge. a share 


Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 

Add. Annotations :—As to (2) Refd. Bowling 
v. Cox, [1926] A. C. 751. Generally, Mentd. 
Dominion Coal Co. v. Mackinonye S.S. Co., 
[1922] 2 K. B. 1382; Boston Corpn. v. 





losses incurred in the management of 
the society.— LEN v. CANADIAN y ve as 
LOAN Co. (1908), 23 C LL. T. 5 
L. 1. 471; 20. W. it. 370. CAN: 


PART VII. SECT. 5, SUB-SECT. 2. 


t. For phe c eG * eld ” paragraph 
vend “* Tleld: 1Lf. was entitled to 
orusibas: pi the whole amount due, 
to be computed according to the rules.” 





ay- 
in 
under 


hare of 


Cases 198-——285a. 


199. 


202. 


204. 


Fenwick (1923), 129 L. T. 766; Holt v. 
Markham, [1923] 1 K. B. 504; Cantiare 


San HKocco & A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226; Anchor 
Donaldson v. Crossland, [1929] A. C. 297. 


Add. Annotutions :—Mentd. Liggett (Liver- 

poo) v. Barclays Bank (1927), 137 L. T. 443; 
loyds Bank v. Chartered Bank of India, 

Australia & China, [1929] 1 K, B. 40. 


Add. Annotation :—Refd. Jvachimson vv. 
Swiss Bank Corpn., [1921] 3 Kk. B. 110. 


Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


214. 


220. 


223. 


ENGLISH AND Empire DicEest SUPPLEMENT. 


Add. Annotations :—Mentd. Liggett (Liver- 
ool) v. Barclays Bank (1927), 137 L. T. 443; 
loyds Bank v. Chartered Bank of India, 

Australia & China, [1929] 1 K. B. 40. 


Add. Annotations :—Refd. Bowling v. Cox, 
[1926] A. O. 751. Mentd. Dominion Coal 
Co. v. Mackinonge S.S. Co., [1922] 2 K. B. 
132; Boston Corpn. v. Fenwick (1923), 129 
J.. T. 766; Holt v. Markham, [1923] 1 K. B. 
504; Cantiare San Rocco S. A. v. Clyde Ship- 
building & Engineering Co., [1924] A. C. 226; 
Anchor Donaldson v. Crossland, [1929] A. C. 
297, 

Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Dera aa Permanent Bldg. Soc., (1921) 

Ch. 83. 


Part IX.—Investment or Other Application of Surplus Funds. 


228. 


230. 


230a. 


242. 
251. 


Add. Annotation :—-Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 488. 

Add. Citation : —~ subscquent 
[1921] 2 Ch. 438, C. A. 
Insufficient surplus funds to carry 
out purchase.}|—Althougn a building socicty 
may transfer its mtges. either to an indi- 
vidual or to another building socicty, yet 
if it agrees to sell those securitics to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfer 
such benefits as it itself enjoys, & that it 
cannot do. Pltf. society was in liquidation, 
& in May, 1919, its liquidators entered into a 
contract with deft. society for the sale to 
deft. society of tlurty-seven of the freehold 
«& leaschold mtges. ot pltf. society for £6,400. 
Deft. society having declined to complete, 
pltf. society issued a writ for specific per- 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
ol the ct. as to, amongst other things, whether 
the contract was ultra vires deft. society, 
because it had not at the date of the contract 


procecdings, 








surplus funds properly available for invest- | 


ment, & whether pltf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these points were decided in 
favour of pitf. society :—Held; (1) although 


the contract might be intra vires in its incep- 
tion, notwithstanding that deft. society had 
not sufficient surplus funds to curry it out, 
yet if al the time when an order was made for 
its specific performance deft. society had not 
sullicient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not ite surplus funds in a security 


(2) a further effect of the order, if made, 
would be to require deft. socicty to borrow 
money to pay for the mtges.; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft. society to 
do an ultra vires act; therefore no order for 
specific performance ought in the circum- 
stances to be made; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft. society all 
the rights & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract.—SuN BUILDING SOCIETY v. 
WESTERN SUBURBAN & HARROW Roan 
BvUILDING Socigery, [1921] 2 Ch. 438; 91 
L. J. Ch. 74; 125 L. T. 782; 37 T. L. Rt. 
844; 65 Sol. Jo. 734, C. A. 


Part X.—Disputes. 


Add. Citation :—37 J. P. 468. 
Add. Annotation :—Refd. 


Northwood »v. | 277. 


L. C. C. (1927), 137 L. T. 49. 
Add. Citation :-—37 J. P. 468. 


Part XIl.—-Amalgamation and Transfer. 


285a. Amalgamation—Effect of 1874 Act, s. 33— 


Dissolution of constituent societies un- 
necessary.|—By a contract dated Sept. 15, 
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1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
Nov. 30, 1925, the property so contracted 


807. 


370. 
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to be sold was mtged. to the H. Equitable 
B.B. Society, & on Jan. 31, 1928, that society 
was united m accordance with the provisions 
of the Building Societies Acts with the 
H. Permanent B.B. Society under the name 
of the LU. Building Society. On June 28, 
1928, the money due on the mtge. was repaid 
to the H. Building Society, which socicty 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan. 31, 1928, the 
H. Equitable B.B. Society & the II. 
Permanent 13.B Socicty were united & became 
one society under the name of the H. Building 
Sucicty, & that the transaction was duly 
registered as required by the Building 
Society Acts. he purchaser required an 
abstract of the documents effecting the 
transtcr of the mtge. to the Hl. Building 
Society from the H. Equitable B.B. Society 
& asserted that resolutions as to union, the 
notice to the registrar, & consents in wnting 
of the shareholders in the two societies must 
be abstracted. The purchascr also claimed 
to be entitled to see the instrument of union 
{o ascertain that the provisions of the Build- 
ing Societies Acts had been complied with. 
The vendor contended that this was not 
necessary as under L877 Act, s. 5, the 
registration operated as a conveyance of the 

roperty which was then vested in the IL. 
Tquitable B.B. Society. The judge held 
that under the Building Societies Acts the 
possibility was contemplated of a union with- 


285b. 


out a dissolution of the uniting societies, & 
1877 Act, s. 5, which provided that the 
registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, s. 33, under which the instrument 
of union might provide that certain properties 
should be excepted & not. transferred, & it 
was therefore necessary for the purchaser 
to be furnished with an abstract of the 
instrument of union to enable him to see 
whether 1877 Act, s. 5, could operate without 
any qualification :—/feld: L874 Act, 5. 33, 
& 1877 Act, s. 5, contemplated that a unica 
of two societies might be made without a 
dissolution of each socicty, & it was putting 
too much on 1874 Act, s. 38, to say it cave 
complete union so that no inquiry could be 
made as to the terms of union, & 1877 Act, 
s. 5, made it clear that only such properties 
vested im the united society as the instrument 
of union provided, therefore it} was necessary 
that the vendor should abstract & verify the 
resolution of union, the notice to be given to 
the registrar of the union, & the other 
instrument of union if any, & until he had 
done so he had not: produced to the purehaser 
a proper title —Ne Fryer & LLAMPSoN's 
CONTRACT (1929), 110 L. T. 680, CG. A. 


—-- Property vesting in united society — 
Dependent on terms of instrurnent of union. | —- 
Re KryerR & PAMPSON’S Conrs act, No. 285a, 
ante, 


Part XIIl.—Dissolution. 


Add. Citation :—subsequent proceedings, [1921] 
2 Ch. 438, ©. A. 


Add. Annotations :—As to (2) Refd. Bowling 
v. Cox, [1926] A. C. 751. Generally, Mentd. 
Dominion Coal Oo. v. Mackinonge S.S. Co., 


f1922)2 K. B. 132; Boston Corpn. v. Fenwick 
(1923), 129 L. T. 766; Dolt v. Markham, 
(1923] 1 K. B. 504; Cantiare San Rocco 
S. A. v. Clyde Shipbuilding & LEnginecring 
Co., [1924] A. C. 226; Anchor Donaldson v. 
Crossland, [1929] A. C. 297. 


Cases 20a—237a. 


BURIAL AND 


ENGLISH AND Empire Digest SUPPLEMENT. 


GREMATION. 


Part |—Rights and Duties of Executors and Others as to 
Burial. 


20a. —-— Not freehold estate—No personal estate-— 
3 & 4 Will. 4, c. 104.)—CarRTER v. BEARD 
(1839), 10 Sim. 7; 3 Jur. 5382; 509 E.R. 514. 


Annotations --~—-Refd. Re Ihodes, Rhodes v. Rhodes eed) 
41 Ch. D. 94. Mentd. Wentworth ». Tubb (1841), 1 Y. 
C. Ch. Cas. 171. 

46. Add. Annotation: — As to (2) Refd. Kent v. 

Atkinson, [1923] P. 142. 


47. Add. Annotation :—Refd. Barnett v. Cohen, 
[1921] 2 K. B. 461. 


56a. 





Verbal instructions by deceased for 
elaborate funeral.]|—-fte READ, GALLOWAY v. 
HARRIS (1892), 36 Sol. Jo. 626. 


Part IIl.—-Burial in Churches and Churchyards. 


77. Add. Annotation : :-—Refd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

81. Add. Annotation :—Consd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 388. 

101. Add. Annotation :—Refd. Preston Corpn. v 


Pyke, [1929] 2 Ch. 338. 


121. Add. Annotation :—Refd. R. v. North, Ex p. 
Oakey (1926), 43 T. I. R. 60. 


1388. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


Part V.—Fees on Burial in Churchyard or Cemetery. 


165. Add. Citation :—sub nom. ANON., 1 Vent. 274. 


Part Vil.—Provision of Land for Burial Grounds. 


201. Add. Annotation :—Generally, Refd. R. v. North, ka p. Oakey (1926), 43 T. L. I. 60. 


Part Vill_—Provision of Burial Grounds under Burial Acts. 


204. Add. Annotations :—Consd. Nicholl v. Llant- 
wit Major Parish Council, {1924| 2 Ch. 214; 
lL. ©. C. v Greenwich Corpn.. [1929] 1 Ch 
305. 

223. Add. Annotation :—Refd. Rotunda Hospital 
Dublin v«. Coman (1920), 7 Tax. Cas. 617. 

228a. Power to acquire land by exchange.|— 
NICHOLT, v. LLANTWIT MaJor PARISH COUN- 
cIL, No. 291a, post. 


231. Add. Annotation :—As to + ire Hloskyns- 
Abrahall v. Paignton U. , [1929] 1 Ch. 
375. 


237a. Allotment of unconsecrated part— For 
parishioners of particular denomination— 
Extent of rights.] —1853 Act, s. 7, upon its 
true construction, authorised the allotment 
by a burial board of portions of the uncon- 
secrated part of a new burial ground for 
burials exclusively of parishioners belonging 
to the particular religious denomination for 
whom an allotment is mude. 


Under the provisions of the Burial Acts 
such an allotment was in 1854 made by pitfs., 
as the burial board, of a portion of the 
unconsecrated ground for the burial of the 
Roman Catholic parishioners. Upon an 
originating summons under R.S. C., Ord. 54, 
r. 1, taken out by plitfs. to have it determined 
whether, by virtue of that allotment for the 
Roman Catholic parishioners, a deceased 
parishioner not a member of the Roman 
Catholic denomination could be buried in 
such allotted portion ; & if he could, whether 
he could be so buried with the rites or 
ceremonies of any denomination other than 
those of the Roman Catholic :—Held: 
(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial of the 
Roman Catholics; (2) a Roman Catholic 
parishioner had, under the Burial Acts, no 
greater rights in the portion so allotted for 
their burial than a parishioner, as such, had, 
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before those Acts, in his old parish burial 
ground; &, consequently, although he still 
had, under those Acts, a right of interment in 
that allotted portion, he had no individual 
right, as a parishioner, to interfere with the 
burial therein of a parishioner of a different. 
denomination; (3) the A.-G. was entitled in 
properly constituted proceedings, if he should 
think fit to institute them, to an order 
restraining pltfs. from permitting the burial 
of persons other than Roman Catholics in 
the portion allotted to Roman Catholics; 
(4) nothing in 1853 Act enabled any particular 
rites or ceremonies to be enforced in regard 
to burials within the portion allotted to 
Roman Catholics or rendered the performance 
in regard to such burials of any particular 
rites or ceremonics unlawful.—PRESTON 
CoRPN, v. Pykn, [1929] 2 Ch. 338; 98 L. J. 
Ch. 388; 141 L. T. 252; 93 J. P. 181; 45 
T. L. R. 398; 27 L. G. R. 740. 

237b. —— Right of parishioners of other 
denominations to burial.|—-PRESTON CORPN. 
o. Pykn, No. 237a, ante. 

237¢. --——— Restraint of unauthorised burial 
by Attorney-General.|---PRESTON CORPN. 1. 
Pykn, No. 287a, ante. 








287d. 


237e. ETT OR 


Cases 237a—29l1a. 


——— Performance of particular rites 
& ceremonies— Whether  enforceable.}— 
PRESTON CORPN. v. PYKE, No. 237a, ante. 











~ Whether lawful.]|—PRESTON 
CORPN. v. Pykk, No. 257a, ante. 


2622. ——~.}+—The exclusive right of burial in 


part of a cemetery granted by a local autho- 
rity under 1879 Act, s. 2, which incorporates 
1847 Act, to a grantee who has purchased 
the right to erect a vault on the space set. 
apart for the purpose of the grant, is a right 
of interment of the dead therein & of keeping 
the vault in reasonably good repair subject 
to such regulations as the local authority 
think fit. The grantee has no freehold 
interest in the space or the vault & no right 
to use them for the purpose of performing 
private rights or ceremonics, or to open or 
enter the vault for the purpose of depositing 
articles therein, without the consent of the 
local authority. HOSKINS-ABRAUALL — v. 
PAIGNTON URBAN Councin, [1929] 1 Ch. 
375: 9S L. J. Ch. 103; 140 L. T. 897; 93 
J.P.938; 45 T.L. R.161; 277. G. R. 129, 
Cc. A. 


Part X.—Position of Burial Grounds. 


272, Add. Annotation :—As to (1) Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1929] A. C. 
344, 


274. 
277. 


Add. Annotation :-—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1920] A. C. od t. 
Add. Annolation :—Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 


Part XIl—Closed and Disused Burial Grounds. 


284. Add. Annotation :-—Refd. Swift v. Board of 
Trade, [1925] A. C. 520. 


291. Add. Annotations :—Consd. Nicholl v. Liant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apid. L. C. C. v. Greenwich Corpn., [1929] 
1 Ch. 305. 


291a. .]—A parish council being the duly 
constituted burial authority for the parish 
took from pltf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pitf., a conveyance of land ‘ to 
hold the same... according to the true 
intent & meaning ’’ of the Burial Acts. The 








PART III. SECT. 6, SUB-SECT. 2. 


136 i. Hemoval—To another part of 
churchyard.| — Where a _ proposed 
extonsion of the fabric of a Scottish 
Episcopal church entailed encroach- 
ment on part of the graveyard surround: 
ing the church, the ct., the exercise 
of the nobile offictum, authorised the 
removal), subject to certain conditions, 
of the gravestones, & their re-erection 
upon or near the fabric of the new 


Act, It. S. A,, 


tion. 





1922 (ca. 
purchaser of a lot cannot get by a 
conveyance, even when oxpressed to 
be to his heirs & assigns, a title in fee 
simple without restriction or limita- 
The title which he obtains may 
properly be described as an easement. 
—STRATHCONA CRMETERY Co. v. TAY- 
Lor, [1924] 3 D. L. R. 625; 2W.W. RK. 
970; 20 Alta. L. R. 459.—OAN. 


land proved unfit & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground :—Held: (1) the land 
first acquired by the council had never been 
‘set apart for the purposes of interment ” 
& was not therefore a ‘disused burial 
ground,’’ so as to be subject to the restriction 
imposed by 1884 Act, s. 3; (2) the council 
had power to effect the exchange by virtuc 
of the powers to sell land not required for 
interments & to buy land for the purposes of 


PART IX. SECT. 1. 
ad. Prohibiting employment of hired 
labour to wmprove burial plots. |—Ileld : 
reasonable & within the directors’ 
powers.—STRATHCONA CEMETERY Co. 
v. TAYLOR, [1924] 8 D. L. R. 6253 2 
Ww. Ww. R. 970; 20 Alta. Li. RR. 450.—CAN. 


PART XI. SECT. 1, SUB-SECT. 2.—A. 


2841. Compu ry sale—Basis of 
compensaiim.}—-On expropnation of 


166), the 


building.—CHristIE, ETC. PETITIONERS, 260 ii. —— To whom right of a cemetery, the trustees can only 
[1926] S. O. 750.—SCOT. burying nasses.}—The right of burying claim value as cemetery & cannot have 
in the lot succecds, spea generally, the value of sand & gravel deposits 
to the next-of-kin of dceceased.— beneath it, that not being part of the 


PART VIII. SECT. 5. 


260 i. Hetent of right—-To A. ‘‘d: his 
heirs & assigns.”}—Under Cemeotery 


STRATHCONA CEMETERY Co. v. TAYLOR, 
{1924) 3 D. IL. R. 625; 
970: 20 Alta. L. R. 459.—CA 


2 W. W. R. 


value to the owners.--- It. vo. MIDDLETON 
CHurcsy Trosrrens (1920) 56D. L. X. 


N. 60.— CAN. 


Cases 201a—3'75. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


interment conferred respectively by 1852 
Act, ss. 28 & 26, as extended by 1853 Act, 
s. 7.—NICHOLL v. LELANTWIT Masgor PARISH 
COUNCIL, [1924] 2 Ch. 214; 93 L. J. Ch. 
602; 131 L. T. 634; 68 Sol. Jo. 718. 
alnnotahion: 18 to (1) Expld. L. C. C. v. Greenwich Corpn., 
[1929] 1 Ch. 305. 

292. Add. Annolations :—Consd. Nicholl v. Llant- 
wit Major Jarish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. v. Greenwich Corpn., [1929] 
J Ch. 3805, 

294a. Land set apart for interment—Interments 
abandoned as to part —Continued as to other 
part.|—(1) Where a piece of land has been 
effectually set. apart for the purposes of 
interment. it} becomes a ‘ burial ground ” 
within the aggregate definition of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
Act, & Open Spaces Act, 1887 (c¢. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
‘* disused burial ground ” within the similar 
definition, although interments still go on 
in other parts of the cemetery. 

(2) A sale of a ‘ disused burial ground ” 
by the Admiralty under the general powers 
of Adnuralty Lands & Works Act, 1861 
(c. 57), 8. 15, is not a sale under the authority 
of an Act. of Parliament within 1884 Act, 
8 5, & consequently the disused burial 
ground still remains subject to the building 
prohibitions of 1884 Act, 8s. 3.-- LONDON 


COUNTY COUNCLL v. GREENWICH CORPN,, | 


[19290] 1 Ch. 805: 98 Ta. J. Ch. 40; 140 L. T. 
456; 903 7. P. 128; 45 T. L. RR. 14143 27 
L. G. BR. 282. 

296. Add. Annotation :—Consd. L. ©. C. v. Green- 
wich Corpn., [1929] 1 Ch. 305. 


296a. ——-— Sale by Admiralty.]—LoNvboN CouNTY 
CoUNCIL @ GREENWICH CorPN., No. 294a, 
ante, 


800. Add. Annotations : — Consd. St. Nicholas 
Acons 1 L. C. (., [1928] A. C. 469. Mentd. 
eee v. Stepney B. C. (1923), 67 Sol. Jo. 

67. 

300a. Urinal.|—A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, & the laying out & 
mawtenance of 16 as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals & a small 
toolshed :—/7Zcld: (1) the proposed urinals 


were “ buildings’? within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 32), 5. 4, & the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a ‘“ building”? within the above Acts; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket & football, 
the laying out of tennis courts & the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions & prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, & had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor.— BERMONDSEY Bokouan 
XOUNCIL v. MORTIMER, [1926] P. 87. 


8300b. Toolshed.|—BermonnseyY Borouan Coun- 


CIL v. MORTIMER, No. 300a, ale. 


300c. Underground chamber.] --Sr. NICHOLAS 


ACONS (RECTOR & CHURCNWARDENS) Uv. 
LONDON Country Councin, No. 809a, post. 


309. Add. Annotation :—-—Distd. St. Nicholas Acons 


309a. 


315. 


323a. 


330. 


vy. LC. C., L928] A. C. 469, 


—-—.J|—A brick built chamber in- 
tended to contain machinery for transform- 
ing electric current, with a roof of asphalt. 
supported by steel girders W& reinforced 
concrete, but so constructed that the roof 
docs not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a ** build- 
ing ”’ erected “‘ upon a disused burial ground ”’ 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. —Sr. NicHoLaAs Acons (RecTror 
& CHURCHWARDENS) v. LONDON CouUNTY 
CounciL, []928] A. ©. 469; 97 I. J. P. C. 
118; 139 L. T. 5380; 92 J. P. 185; 44 
T. L. R. 656; 26 L. G. RR. 5838, P. C. 

Add. Annotation :—Generally, Refd. Ber- 
mondsey LB. C. v. Mortimer, [1926] P. 87. 


Playground for children—Tennls courts 
& swings.|—BrERMONDSEY BOROUGH COUNCIL 
v. MonriMER, No. 300a, arte. 


Add. Annotation :—Consd. St. Nicholas Acons, 
London v. L. C. C., [1928] P. 102. 








Part XIV.—Burial of Persons Found Drowned. 


350. After this case add : 


-~-—.]— See, now, Burial of Drowned Persons Act, 1886 (c. 20). 


Part XVI.—Registration of Burials. 


875. Add. Armnotations :—-As to (1) Consd. Gla- 
morgan County Council v Glasbrook, [1924] 
1K. B. 879. <As to (2) Consd. Glamorgan 
County Council v. Glasbrook, [1924] 1 K. B. 


879, Refd. Brocklebank v. R., [1925] 1 K. B. 
52. As to (3) Refd. Marshal Shipping Co. 
v. Board of Trade, [1923] 2 K. B. 343. 


Vol. VII.—Burial and Cremation. Cases 388—389. 


Part XIX.—Taxation and Rating of Burial Grounds and 
Burial Fees. 


388. Add. Annotation :—Mentd. Durham County 389. Add. Annotations :—Refd. Poplar Assmt. 
Council v. Tanfield Overseers, [1923] 2 K. B. Com. v. Roberts, [1922] 2 A. C. 938; Harper 
333. v. Hedges, [1923] 2 K. B. 314. 





ET SOR 








PART XIX. ; 32 B.C. R. 413.—CAN. | m. ij. _——~ —-—.]— ABER- 
__n. Taxes— Whether land in use for m {. —— —— -—— Method of DFEN ASSESxoR v. ABERDEEN CEME- 
purposes of cemetery.J—RBURNABY DIs- 


valuation.}—FVALKIRK Parian Councr, TERY Co., LTp.; ABERDEEN ABSENSOR 
TRIOT CoRPN. v. OCEAN VIEW DEVELOP- v. 


. -. MASTER OF TRADES HOoSPriaL 
STIRLINGSHIRE ASSESROR, [1928) U7, h,A8PRR 2 , 
MENT, Lrp., {1923] 3 D. L. R. 1073; 8. C. 405.-- SCOT. [1929] S.C. (Ct. of Sess.) 275.—SCOT. 
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Cases 4a——47. 


4a. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


CARRIERS. 
Part |—Who is a Common Carrier. 





———.]—Defts., furniture removers 
& warehousemen, contracted to carry pltf.’s 
furniture from L. to H., the contract being 
subject to a condition that the contractors 
would not be responsible for loss or damage 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defts.’ 
servants, the remaining portion being damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed :—Held: 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to fire causcd by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire.—TuURNER v. Crivi, SERVICE 
SUPPLY ASSOCN., LTp., [1926] 1 K. B. 50; 
951. J. K. B. 111; 184 L. T. 189. 


snail: :—Folld. Fagan v. Green & Edwards (1925), 70 


4b. 


184. 








|Defts., furniture removers & 
warehousemen, contracted to carry pltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for fire. The goods, which were 
Joaded on a motor van, were destroyed while 
in transit by fire, which was occasioned by the 
negligence of defts.’ servants. Pltf. sued 
defts. for the value of the goods :—Held: 
as defts. were bailees only & not common 
carriers, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as exempting them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
—FAGAN v. GREEN & EDWARDS, LTD., [1926] 
1k. B. 102; 95 lL. J. K. B. 363; 134 L. T. 
191; 70 Sol. Jo. 185. 


5a. —— Upon terms limiting liability.;—GrEatT 


—6. 


12a. 


43. 


44. 
45. 


4i, Carrying on business as carrier— 
Furniture remover.)-—Deft., a 
& forwarding agent, tendered for tho 
removal of pltf.’s furniture in the 
following terms: ‘*‘ We 
£120. 
saben including delivery to house & 

unpacking, also risk of breakage, the 

alue of any one 
pxceni #£10.”’ 


NORTHERN Ry. Co. v. L. HK. P. TRANSPORT & 
DeEposiTory, Lrp., No. 234a, post. 

Add. Annotation pay to (3) Refd. G. N. Ry. 
v. Ja. EK. P. Transport & Depository, [1922] 
2K. B. 742. 

—— ——.]—TORNER vv. 
VICE SUPPLY ASSOCN., 





CivIL SER- 
Lrp., No. 4a, ante. 


12b. ——- ——-  ——..}--FaGan v. GREEN & 
EDWARDS, LTpD., No. 4b, ante. 
14a, ——— Of goods accompanied by passenger.]— 


16. 


17. 


18. 


31. 


By London County Council (Tramways & 
Improvements) Act, 1911, s. 42: ‘* Every 
passenger travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge ... all such luggage to 
be carried by hand ’’ ‘under certain con- 
ditions. In respect to luggage which did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 50 Ibs. to a customer, instructed 
his servant to convey it by one of defts.’ 
tramcars. The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pitf. claiming damages :—Held: the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fuct that the goods were accompanied by a 
passenger, the London County Council were 
not common carricrs of goods so as to be 
entitled to the benefit of Carriers Act, 
1830 (c. 68).—ROSENTHAL v. LONDON COUNTY 
CouNcIL (1924), 1381 L. T. 563; 88 J. P. 
157; 22 L. G. R. 527. 


Add. Annotation :—Consd. G. N. Ry. v. 
L. £. P. Transport & Depository, [1922] 
2K. DB. 742. 


Add. Annotation:—Refd. G. N. Ry. v. 
L. EK. P. Transport & Depository, [1922] 2 
K. B. 742. 


Add. Annotation :—Refd. G. N. Ry. vw. 
lL. HE. P. Transport & Depository, [1922] 
2K. B. 742. 

Add. Annotations :—-Refd. G. N. Ry. »v. 
L. KE. P Transport & Depository, [1922] 


2 K. B. 742; Turner v. Civil Service Supply 
Assocn., [1926] 1K. B. 50. 


Part Il——Private Carriers and Forwarding Agents. 


Add. Annotation :—As to (1) Refd. Phillips »v. 
Britannia Ilygienic Laundry Co., [1923] 1 
K. B. 539. 


Add. Annotation :—Generally, Refd. Pratt v. 
Patrick, [1924] 1 K. B. 488. 


Add. Annotation :—Refd. Troy v. Eastern 
PART I. SECT. 1. 


carrior 


beg to quote 201.—N.Z. 


This price includes all transit 


paokeae not to 


This nder was ac- 384 


46. 
47. 


cepted :—Held: deft. was not pas this 
transaction a common carrier, & 
cantile Law Act, 1918, s. 19, did not 
apply.— WILSON wv. 
ExpkeEss Co., LTp., [1923] N. Z. L. BR. 


NEW ZEALAND 


Si. Carrier of goods~Of all persons— 
For hire.}=-MATHEWSON ¥. MITCHELL, 
Wea iE MITOHELL, (1925) 4 D. L. BR. 


Co. of Warehouses Insce. & Transport of 
Goods, etc. (Petrograd) (1921), 91 L. J. K. B. 
632. 


Add. Citation :—15 Asp. M. L. C. 208. 
Add. Citations :—91 L. J. K. B. 682; 15 
Asp. M. L. C. 387. 


PART J. SECT. 2. 


15 i. Haulage contractor—Person tow- 
ing damaged motor cars.|—Persons 
engaged in the business of towing 
damaged motor cars are common 
carriers, & as such are entitled to 
retain the thing transported until 


Mer- 


ayncnt for aC aid renee — 
ERRY 4. a ha ae OWNERS 
aa (1927), Q. R wi 5B. O. 390. 


51. 


Vol. VIII.—Carriers. Cases 51—151. 


Part I1]—The Contract at Common Law. 











Add. Annotation :—Refd. G. N. Ry. v. doing, applts. had not so far departed from 

L. E. P. Transport & Depository, [1922] 2 their usual course of business as to take these 

K. B. 742. journeys out of their usual business as 
58. Add. Annotations :—As to (1 ) Apld. Canadian carriers, & they were liable for the loss of the 

Pacific Ry. v. Kelvin Shipping Co. (1927), 188 tea which was destroyed by fire while on 

L. 'T. 369. As to (2) Refd. Buerger v. Cunard board ane of their boats.—INDIA GENERAL 

S.S. Co., [1925] 2 K. B. 646. NAVIGATION & ]ty. Co. v. DEKHARI TA Co. 
61. Add. Annotation :—Mentd. G. N. Ry. v. (1923), 93 L. J. P. ©. 108; 130 1. T. 554 ; 

L. E. P. Transport & Depository, [1922] 2 16 Asp. M. L. C. 285, P. C. 

K. B. 742. 96. Add. ee ag Pratt. v. es 
66. Add. Annotations :—As to (1) Refd. G. N. Ry. [1924] 1 K. B. -_ Mentd. G. N. Ry. v. 

v. L. E. P. Transport & Dapouitore, [1922] L. E. P. Transport & Depository, [1922] 2 

2 K. B. 742 As to (2) Refd. G. N. Ry. v. K. B. 742, 

L E. P Transport & Depository, [1922] 97. Add. Annotation :—-Mentd. G. N. Ry. v. 

2K. B. 742. L. BE. P. Transport & Depository, [1922] 2 
82. Add. Annotation :—Refd. G. N. Ry. v. K. B. 742. 

L. K. P. Transport & Depository, [1922] 2 98. Add. Annotation :—Mentd. G. N. Ky. v. 

K. B. 742. l.. KH. P. Transport & Depository, [1922] 2 
85. Add. Annotations :--Mentd. The Empress K. B. 742. 

(1923), 92 L. J. P.42 5 Ellis’ Trustee v. Dixon- 114, Add. Annotations :—-As to (1) Consd. Frenkel 

Johnson, [1924] 2 Ch. 451; Pratt v. Patrick, v. McAndrews, [1929] A. 0.545. Refd. United 

[1924] 1 K. B. 488. States Shipping Board 7. Bunge & Born 
90a. ——~.|-—-GREAT NORTHERN Ry. Co. v. (1924), 41 T.L. R. 78. As to (2) Refd. Buerger 

. L. KE. P. Transport & Drrosrrory, Lrp., v. Cunard S.S. Co., [1925] 2 K. B. 616. 

No. 234a, post. 122. Add. Annotation :~- Distd. Silver v. Occan 

92a. oA : eras of tea Me resps. were S.S. Co. (1029), 46 T. L. Re 7s. 
elivered to a railway co. for conveyance ae Si erpaps : 

from A. to C. The railway broke down, & a eG nue da p — et ee eeren 

by an arrangement between the railway co. po ee a Bre ee. ' 

& applts., who were common carriers by water, 149. Annotations : —After As to (2) add 

applits. agreed to convey the tea by a special Refd. 

flotilla by river to a point at which it could 151. Add. Annotation :—Refd. Prager v. Blatspiel, 


PART III. SECT. 3, SUB-SECT. 1.—A. 


ti. 


carrier to prove that the loss is not 


be put on the railway again :—Held: in so 


IT Vv. 











-}—The onus is on the 





Through sub-con- 
tractor’s negligence..—When a carricr 
undertakes for reward to carry goods 
& entruste the carriage of them to a 


Stamp & Heacock, [1924] 1 K. LB. 566. 


notice of arrival—Ronded goods—Car- 
rier lable.}—GYoRGQk wv. CANADIAN 
NORTHERN Ly. Co., (1922) 63 O. L. lh. 
94.—~-CAN. 


due wholly or in part to his negligence, 
& that he took all known means a 
reasonably prudent carrier should tako 
to preserve goods from damage,— 
CANADIAN NORTHERN QUEBEC Ry. 
Co. v. PLErT, (1923) 4 D. L. KR. 1112; 
26 Can. Ity. Cas. 228.—CAN. 

tif. —— —-—.]—In accordance with 
a rule of the Canadian freight classifica- 
tion approved by Rallway Board, goods 
were louded by the owners, pltis., & 
unde! the standard bill of lading, carriers 
are not liable for any loss or damage 
caused by the act or default of the 
shipper or owner. An accident hap- 
pened through the flooring of a car 
giving way on account of the woight 
Placed on it by pltfs. ‘The defective 
flooring was known to both parties, 
but pltfs. alone knew the use the cars 
were to be put to :—Held:; tho acci- 
dent should be attributed to pltfs.’ 
method of loading rather than to any 
breach of duty on part of defts.— 
CANADIAN WESTINGHOUSE Co., LTD. 
®. CANADIAN Paorrio Ry. Co. (1923), 
54 O. L. R. 238.—CAN. 

t itt. ——- Default of consignec.]}— 
HATFIELD & Co. v. CANADIAN PACIFIC 
pe (N. 13.), (1926) 2 D. L. R. 93.— 





t iv. Position of Indian rail- 
ways.j—A railway co. in India under 
Indian Railways Act, 1890, is not 
an insurer,, but is under the duty of 
taking a cortain measure of reasonable 
care.—GREAT INDIAN PENINSULA Ry. 
Co., LTD. v. JESRAJ PATWARI! (1927), 
I. L. R. 55 Calc. 132.—IND. 

77 lia. ——— ———, }— NORTNERN 
GRAIN Co. v. CANADIAN NATIONAL 
Rys. & GRAND TRUNK Pacirico RY., 
(1922: 3 W. W. R. 733; 70D. L. R. 
281.—CAN. 





sub-contractor, & the goods are subse- 
quently lost through the = sub-con- 
tractor’s negligence or that of his 
servants, tho carrier is liable, because 
there has been a breach of his under- 
tuking that ordinary care will be 
excroised in the carriage of the goods. 
-—-~WILSON v. NEW ZEALAND KHXPRESS 
Co., LYrp, (No. 2}, [1924] N. ZL. h. 
465.—N.Z. 

77 vi. S. P. WtLson v. NEW ZRA- 
LAND Express Co., Lrp. (No. 3), 
[1924] N. Z L. R. 890.-——N.Z. 


85 iii. - —--——, }—-Goods were dam- 
aged :—feld : defts. were not excused 
from liability by any spccial contract 
inthe bills of ladingissued after delivery 
taken of the goods, &, having failed to 
sbow that tho damuge was not caused 
by their fault or neglect, they were liable. 
—HneGrtr, Lrp. veo PACTFIC GREAT 
EASTERN Ry. Co., (19231 1 W. W. R. 
684; 32 B.C RK. 37.—CAN. 


91 i. (foods destroyed —No writ- 
ten enntract limiting liability.]}-—Held : 
applts. were common carriers & were 
liable to owners for goods destroyed 
by fire without proof of negligence.— 
INDIA GENERAL NAVIGATION & RY. 
Jo. v&» DeKkHARI TEA Co., LUTp. (1923), 
L. R. 51 Ind. App. 29.—IND. 


PART NIJ. SECT. 8, SUB-SECT. 1.—B, 


100 i. Goods sfolen from car- 
rier’s warehouse at destination—Carrier 
making no warehouse charge.|\—Held: 
holding the goods at owner’s risk, 
defts. could not be found liable for the 
loss unless they were pully of wilful 
neglect or muixconduct.—BRown tv, 
Dominion Express Co. (1921), 67 
D. L. Tt 325 > 51 O. I. R, 359.—CAN. 


100 ii. ——— Consignee with 




















100 iii. —— Carrer nat 
liable—Mailure of consignee to remore 
goods within reasonable tame.)--DYA- 
MENT & VZADKAWOLSKI t. CANADIAN 
Express Co, (1923, 3 D. L. RR. 1122 ; 
520. L. I. 114.-—CAN. 


PART III. SECT. 3, SUB-SECT. 1.-—-D. 

105 3. Jllegality as  defenee.j)—-Pitf. 
ghipped by deft. co. intoxicating liquor, 
intending to have it sold in Ontario in 
violation of provincia! statute & of 
Dominmon legislation. Pitf. im the 
shipping bill declared “ that this ship- 
ment 18 of a cluss & shipped under 
conditions permitted by law.”’ Part 
of the goods were stolen from defts ’” 
car at destination :— Held: plitf. could 
not recover, as the cause of action was 
founded upon an iVeral contract.— 
MaJor vw. Canadian Paciric Ry. Co., 
{1922] 3 W. W. R. 512.—CAN. 


PART III. SECT. 3, SUB-SECT. 2.— B. 


sf. Who are.}—~—While there Was 1n 
Ireland an internal rebellion, with an 
army employed to support il, armed 
raiders took goods from ary co. who 
Were comsnon carriers :—Jleld: the 
raiders were “© Kimey's Knemies,”? & the 
co. was not bound to re:mburse the 
owner.~-SECRETARY OF STATE FOR 
War v. MIDLAND GREAT WESTERN 
Ry. Co. oF IRELAND, [1923] 2 1 SR 
102,— IR. 


PART Ill. SECT. 4. 


155 i. Wffect of delay--Consignee may 
refuse gouods~-Meusure of damages.}— 
LEcLERC v. R. (1920), 62 D. L. R. 324 ; 
20 Ioxch. C. R. 236.— CAN. 


PART III. SECT. 5. 
~DEVLIN v. 


Oases 201—234a. 


201. Add. Annotation :—Refd. Prager v. Blatspiel, 


234a,. 


Stamp & ITeacock, [1924] 1 K. B. 566. 


208. Add. Annotations :—Refd. Transoceanica Soc: 


Part IV.—Modifications of the 


232. Add. Annotation :— As to (1) Refd. G. N. Ry. 


v. I. KE. P. Transport & Depository, [1922 
2 K. B. 742. 

.|—A carrier who regularly receives 
goods for carriage upon terms limiting his 
liability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of lability does not 
extend. He docs not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability 1s so extensive as 
to be inconsistent with the profession or 
contract of a common Carricr. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers bound by the custom of the 





ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


Italiana di Navigazione v. Shipton, [1923] 
1K. B. 31; eas v. Blatspiel, Stamp & 
Heacock, [1924] 1 K. B. 566. 


Common Law Contract. 


& fit for carriage or whether they are a rail- 
way co. bound by statute to afford reasonable 
facilities for the recciving, forwarding & 
delivering of goods, must give warning of the 
danger; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 
Forwarding agents delivered to a railway 
co. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insufficient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 


realm to carry goods provided they are safe 


em, 


GRAND TRUNK JRty. Co. or CANADA 
(1870), 30 U. C. RR. 537.—CAN. 

159 ix. —— .}-- 
PORTAGE MILIING & TRANSFER Co. v. 
GRAND TRUNK Paciric Ry. Co., 
{1923} 3 D. L. R. 813; 33 Man. lL. hk. 
91; {1923} 2 W. W. I. 88.—CAN. 

159 x. —— —— Delay in 
delivery.J-—-HATFIELD & ScortT, LTD. 
vw. CANADIAN Pacrric Ry. Co. (192)), 
67D. L RR. 453.—CAN. 

159 xi, —— ——- -——.]|—INDIA 
GENERAL NAVIGATION & Jy. Co., 
LTp. tv. GMIDHARILAL GORERDTIONE 
Hele (1927), £. L. Re. 54 Cale. 430.—- 





et Lar: 








ne eee as 








165 ii. —-— (oods 
damaged.}--Where goods are damaged 
in transit. & have been in the hands of 
a nunber of carnors, the vendor must 
prove the datnage took place while in 
the custody of the carrier he is suing. 
—Rosk & LAFLAMME, LTD. v. CAMP- 
BELL, WILSON & STRATHDER, LTp. & 
GRAND TRUNK Paciric Ry. Co., 
[1923] 1 ID. Iu. RR. 397.—-CAN. 


165 iii. -_——— Short delivery.] 
—Held: dofts. had discharged the 
onus of showing that they had trans- 
ferred the goods in good order & con- 
dition to another carrier in the usual 
course for conveyance or delivery, & 
they thereupon ceased to be iable.— 
HARRIS v. DUBLIN & SouTH KASTERN 
Ry. Co., {1927} I. Tt. 137.—IR. 

sg. What consignee musl prove— Thal 
goods in good condition when shinped— 
That goods actually passed over line of 
defendants. |—-NOVA SALES Co. v. CANA- 
DIAN Paciric Ry., [1925] 3 D. L. TR. 
919.—CAN. 


PART III. SECT. 6. 


ci. Goods sent to specified wharf. } 
—Held: evidence of a constructive 
delivery, which imposed on tho carrier 
the duty of taking the goods on board. 
ee egg vo. ‘THOMPSON (1877), 11 
N.S. R. (2 R. & C.) 411.—CAN. 


PART III. SECT. 7, SUB-SECT. 1. 


di. ——.]—Goods carried by defts. 
for pltf. :-—Held : at owner's risk 
while in defts.’ warehouse at point of 
destination. — BRoWN wv. DOMINION 
XPRESS Co. (1921), 67 D. L. R. 325 ; 
51 oO. L. It. 359.—CAN. 





ee 











ee ee ee ee ee 





oe - ~~ 


d ii. -+-—When goods entrusted 
to a shipowner, trading as a common 
carrier, have reached their destination 
& been stored pending removal by 
the consignee, the carrier ceases to be 
liable as an insurer.—-OQAKLEY  v. 
Whitroovsr & Co. (1921), 17 Tas. 
L. It. 125.—AUS. 


ei. S.D. OPNEILL v. GREAT WESTERN 
Ry. Co. (1857), 7 CG. P. 203.—CAN, 

f ii. -}+—SECRETARY OF STATE 0, 
HAR KISHAN Das-KtURA MAL (1925), 
Io. It. 7 Lah. 370.—IND. 


PART III. SECT. 7, SUB-SECT. 2. 


182 fi. —— -——— .J—]’REMIER LUM- 
BER Co. tT GRAND TRUNK PACIFIC RY. 
Co., eee) 1p. lL. RR. 6493 [1923] 
S.C. hk. 84; 1 W. W. Li 473.-- CAN, 

foe. iii. —— ——. ]-~NORTHIRN 
Evectria Co., Lrp. © CANADIAN 
Pacrta Ry. Co. & FILLMORE RURAL 
TELErHONE Co., Lrp. & WIBEera, 
11923) 3 D. L. RK. 781; 3 W. W. R. 
278.-- CAN. 


PART III. SECT. 7, SUB-SECT. 38. 


Pp i. Deltvery unthout requiring 
surrender of bills of lading—Delivery 
after endorsement of bills of laduny as 
security.j--Held: the carriers were 
liable.— HicKMAN GRAIN. CoO. v. 
CANADIAN Pacikio Ry. Co., 
1). L. R. 8513 1 W. W. RR. 3173 32 
GC. R.C. 333; 36 Man. L. R. 322; revsd. 
sub nom, CANADIAN Paciric Hy. Co. 
v. HICKMAN ee »ALI9VZ8J I D.L.AR. 
1069; [1928] S.C. R. 170; 34C.1R.C. 
238.—-CAN, 

Pp ii. -}—CAMPBELL v. CANADIAN 
Paciric & CANADIAN NATIONAL Ry. 
ee (1924), 30 Can. Ry. Cas. 380.— 














PART IIL. SECT. 7, SUB-SECT. 5. 


si. —-~.}- Held: a consignee by 
delay in accepting delivery cannot 
extend the period of the contractor’s 
habilty as such.—PoORTAGE MILLING 
& ‘I‘RANSFER Co. vt. GRAND TRUNK 


Pactrio Ky. Co., [1923] 2 W. W. R. 


88.—CAN. 


sk. Rights of carrier — To sell — 
Must be exercised with reasonable 
diligence.J—Davis v. ELLIOT (1924), 
55 0. L. R. 583.—-CAN. 


ment of the claim. 


In an action by the co. 


PART III. SECT. 7, SUB-SECT. 6. 


199 i. When justified—Refusal of 
consignee to nay charges.J—-PATRL v. 
Ce ea & Co., [1923] App. D. 506.— 


PART Ii. SECT. 7, SUB-SECT. 7. 


201 i. Whether agent for sale of 
mecessily— Perishable goods—Sale with- 
out communicating with owner.|— W here 
goods carried bv a railway co. are 
liable to pemsh while in its possession 
because of tho consignee'’s delay in 
taking dolivery, the co. has the right 
to advertise & sell the goods without 
any notice to the consignor, whether 
or not there are any tolls payable. 
ALBERTA POTATO & VEGETABLE Co. 
v. CANADIAN PaciFic Ry. Co. (Alta.), 
[1927) 2 Dp. 1. R. 8133; [1927] 2 
cae ht. 65; 32 Can. Ry. Cas. 356.-—- 





PART III. SECT. 8. 


. Add ** revs. oo 64 DPD. L. R. 
316: 50 0. L. RR. 


C i. ee eee v. AL- 
GOMA EASTRKEN Ry. Co. (1922), 70 
D. L. R. 268.—CAN. 





PART IV. SECT. 1, SUB-SECT. 2. 


sl. Condition requinng notice of loss— 
Absence of nolice bar to right of action. |— 
VREMIER LUMBER Oo. v. GRAND TRUNK 
PaciFio Ky. Co., [1923) 1D. L. R. 649; 
a S. C. R. 84; ] WwW, W. R,. 473.—- 


sm. S. P. NORTHERN ELECTRIC Co., 
LTD. v. CANADIAN PACIFIO Ry. Co. & 
FILLMORE RURAL TELEPHONE Co., Lrp. 
& WIBERG, [1923] 3 D. L. R. 781: 3 
W. W. R. 278.—CAN. 


sn. Umted States freight classifica- 
tion.]—A contract of carriage of goods 
from the United States to Canada 
made according to a freight classifica- 
tion in use in the United States, 
wheroby the carrier’s Hability was 
limited to a certain amount :—Held : 
to be authorised by Railway Act, 
1919 (c. 68), 8. 322 (4), & such classifica- 
tion & limitation were binding on the 
shipper.—SPORLE v. ees NORTHERN 
Ry. Co., [1925] 3 D. L. R. 3023 [1925] 
2W.W. . 385; 30 cai Ry. Oas. 186; 
35 B. C. R. 232. "CAN. 


241. 
262. 


265. 


266. 


267. 


271. 


300. 


302. 
342. 


against the forwarding agents to recover this 
sum as damages for breach of warranty :— 
Held: (1) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
goods; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods; (3) they were 
entitled to recover from the forwarding 
agents, aS upon an implied warranty that 
the carboys were {it to be carried, the amount 
they had paid to the owner of the felt goods 
for the damage done to his goods.—GnhEAT 
NORTHERN Ry. Co. v. L. FE. P. TRANSPORT & 
Depository, Lrp., [1922] 2 K. B. 742; 91 
L. J. K. B. 807; 127 L. T. 664; 38 T. L. R. 
711, C. A. 


Add. Annotation :—Refd. Dew v. United 
British S.S. Co. (1928), 98 L. J. KK. B. 8s. 
Add. Annotations :—Refd. The Christel Vin- 
nen, [1924] P. 61; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam | 441. 
Navigation Co. v. Paterson, Zochonis, [1924] | 

A. ©. 522. | 
Add. Annotations ---Consd. Turner v. Civil 
Service Supply Assocn.. [1926] 1 Kk. B. 50; 
Forbes, Abbott & Lennard v. G. W. Ry 
(1927), 44 1. L R.97. Refd. Fagan v. Green 
& Edwards, [1926] 1 kk. B. 102. 

Add. Ainotations :—As to (1) Apld. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co v Same, 1927) | 
2K. B. 482. (See [1928] 1K. B. 717.) Refd. 
Layton v. General Steam Navigation Co. | 
(1923), 130 L. T. 662. 4s to (2) Refd. Rutter 
v. Palmer, [1922]2 K. B. 87; Fagan ». Green 
& Mdwards (1925), 70 Sol. Jo. 185. Cenerailly, 
Mentd. Wasserman v. Blackburn (1926), 43 
T. L. R. 95. 


Add. Annotations :—Refd. Ambatielos  v. 
Anton Jurgens Margarine Works, [1922] 2 | 459, 
K. B. 185; Rutter v. Palmer, 11922] 2 K. b. 

87. 

Add. Annotalions:—As to (1) Apprvd. & | arg 
Apld. L. & N. W. Ky. ». Nerlson, [1922] 2 | : 
A. CG. 268. As to (2) Apprvd. & Apld. 

L. & N. W. Ry. v. Neilson, [1922] 2 A. C. | 
203. Consd. Buerger v. Cunard &.S. Co., 
[1925] 2 K. B. 646. 

Add. Annotation :—As to (2) Consd. Ehinger 
v. S. E. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678. 

Add. Annotation :—Refd. Rosenthal v. L. C. C. 
(1924), 131 L. T. 568. 

Add. Annotations :—As lo (1) Refd. Rosenthal 
vw. L. C. C. (1924), 181 L. T. 568. As to (2) 
Consd. Rosenthal v. L. C. C. (1924), 131 L. T. 


563. | 


347. 


352. 


376. 


381. 


403. 


416. 








454. 





460. 








29, Add. Annotations : 


Vol. VIII.—-Carriers. Cases 234a—460. 


Add. Annotations :—As to (2) Apld. G. N. Ry. 
v. L. i. P. Transport & Depository, [1922] 
2K. B. 742. As to (3) Apld. G. N. Ry. v. 
L. i. P. Transport & Depository, [1922] 
2 K. B. 712. 

Add. Annotations :—Refd. G. N. Ry. v. 
L.. EE. P. Transport & Depository, [1922] 
2K. B. 742; Forbes, Abbott & Lennard v. 
G. W. Ry. (1927), 44 T. L. R 97. 


Add. Annotation :—As to (1) Refd. Brown v:- 
Harrison (1927), 96 L. J. K. B. 1025. 


Add. Annotation :—As lo (4) Refd. Nunan v. 
Southern Iy., [1924] 1 K. B. 223. 


Add. Armnotation :—As to (1) Consd. G. N. 
Ry. v. L. KE. P. Transport & Depository, 
[1922] 2 K. BB. 742. 

Add. Annotation :—As to (1) Refd. G. N. Ry. 
v. L. K.P. Transport & Depository, [1922] 
2k. B. 742. 

Ada. Annotation :—As to (1) Refd. G. N. Ry. 
mr L. K.P. Transport & Depository, [1922 
2h. B. 742. 

Add. Annotation :-—Generally, Mentd. G. N. 
Ry. v. i. 44. P. Transport & Depository, [1922 
2K. B. 742. 


Add. Annotations :—As to (2) Apld. Re City 
Kiguitahle Fire Insce., [1925] Ch. 407. Refd. 
Metropolitan Water Board v. L. & N. I. Ry. 
(J¥24), POL TA. 125. 


Add. Annotaiiou:—As to (1) Refd. Elder, 
Dempster ve Paterson, Zochonis, Urifliths 
Lewis Steam Navigation Co. v. Paterson, 
ZAochonis, [1921] A. C. 522 


)nclawe 


As fo (2) Consd. Re City 
Bgquitable Fire Insee. (192 1), 40 T. 1. RR. 8538 ; 
Metropolitan Water Board v. L. & N. Id. Ry. 
(1924), 151 L. T. 123. 


Add. Annotations :—Overd. L. & N. W. Ry. 
v. Neilson, [1922/2 A.C. 203. Consd. Buerger 
ve. Cunard 8.8. Co., [1925] 2 K. B. 646. 


Add. Annotation -~-Consd. Neilson v. L. 
N. W. Ity., [1922] 1 dx. B. 192. 


Add. Cdlations -— [1922] 1 IK. B. 3923 affd. 
sub nom. LONDON & Norge Western Ry. 
(io. v. NEILSON, [1922] 2 A. C. 263; 91 
ju. JJM. BB. G80; 88 T. LL. R. 653 ; 66 Sol. Jo. 
502, Hi. L. 


Add. Annotations :—Apld. Buerger v. Cunard 
S.8. Co., [1925] 2 K. B. 646. Refd. Turner 
v. Civil Service Supply Assocn., [1926] | 
K. HK. 50. 





& 


Add. Citations :—affd., [1922] 1 A. C. 178; 
911.73. K. B.423; 127 L113; 38 T. LR. 
359; 27 Com. Cas. 247, U1. L. 





ee 


PART IV. SECT. 1, SUB-SECT. 4.-—A. 


o i. Goods lost—No proof of 
misconduct of carrier’s servants—Car- 
rier not liable.J—SoOuUTH AFRICAN Rys. 
e Naeem [1922] App. D. 137.— 





PART IV. SECT. 1, SUB-SECT. 7. 


8 i. “ Value at place & tine of 
shipment.”}—Tield: the value must 
not be calculated at the cost price to 
the owner at the place where he bought 
the goods, but at the market value of the 
goods at the place & time of shipment. 
—THOMPSON v. CANADIAN PACIFIC 
Ry. Co. (1922), 52 O. L. R. 306.—CAN 





so. Goods cxeecding declared talue— 
Shupper vound by declared value }— 
SPORLE © GREAT NORTHERN Ry. Co, 
(38D. L. R302; [19z5) 2 WLW. 
5 30 Can. Ky. Cas. 1863 So 
B.C. R. 232.—CAN. 


PART IV. SECT. 2, SUB-SECT. 4.- B. 


: —— --——-.}--TAMnBOL1 
v GREAT INDIAN PRNINSULA Tly. Co. 
(1927), 55 L. R. Ind. App. 67.—IND. 


e (p. 69) i. Must be approved 
by Hailway Commissioners Board- 
Onus of proof of approral on carrier. }- - 
SPORLE v. GREAT NORTHERN Ky. Co., 
[1924) 4 D. L. R. 1843; 3 W. W. KR. 











Q17 


| 


136; 34 B.C. RR. 140.—CAN. 
1 (p. 69) i, —-— .|-— 

PuURAN DAs v. Hast INDIAN Hy. Co. 

(1927), J. L. R. 6 Pat. 718.—IND. 

1 (p. 69) ii. ———- ——- ——- ——-.. -- 
Silo NARAIN vw MAST INDIAN IRy. 
(1927), 1. L. 1. 50 All, 216.—IND. 

n. 6) 4 ee ee 
Mason & Riso Prano Co, v. CANADIAN 
Paciric Ry. Co. 905), 8 W. L 





ees 








951, 1 Sask. L. R. 213; 8 Can. Ry. 
Cas. 369, --CAN, 
n (p. 69) ik. eiaiiaset le oo 


SECRETARY OF STATE tv. GHANAYA 
LAL-Sus Kisttan (1928), I. L. RR. 10 
Lah. 329.---IND. 


Cases 480—579a 


HINGLISH AND Emprre Dicrest SUPPLEMENT. 


Part V.—Carriage of Persons. 


480. Add. Annotation :—Refd. Phillips v. Britannia 
Ilygenic Laundry Co., [1923] 1 K. B. 539. 
492, Add. Annotation :—-As to (2) Refd. Manchester 
Corpn. v. Farnworth (1929), 46 T. T. BR. 85. 
Annotations : — Consd. 
Osborne Garrett, [1924] 1 K. B. 548; ‘The 
Paludina, [1925] P.40. Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 


516. Add. 


(1926), 96 L. J. P. 135. 


536. Add. Annotation :-- Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 


(1920), 95 L. J. P. 185. 


560. Add. Annotation :—-As to (2) Refd. Sharpe v. 
Southern Ry. (1925), 133 L. 'T. 693. 
Warning not heard by passenger — 
Passenger asleep.|—PItf. was a passenger on 
defts.’ railway to G. by o train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hear him. On waking 


5602. 





short of the platform. 


PART V. SECT. 2, SUB-SECT. 1. 

483 i. Not liable for mere accident— 
Apart from negligence or misconduct. )-— 
MILIN Uv. CANADIAN PACIFIUO STRAM- 
SHirs, LTD. (1926), @. RR. 65 8S. O. 348. 
—-CAN. 

483 11. -—-- ——.] —MARCHESSEAULT 
» CANADIAN NATIONAL Htys. (1026), 
Q. R. 42 K. B. 355.-—-CAN. 

488 i. ——~ Caused by act of stranger. j—- 
Tf an aceldentis due to the train leaving 
the motauls, prima facie the railway co. 
is guilty of neghgenece. Tf an accident 
is caused to a train by evilly-disposed 
persons over whom the railway co, 
had no control or any reason to antici- 
pate that they intended to carry out 
their design in the sector in which the 
aceldent occurred, the railway co. will 
not be Hable for negligenee or for 
dumages.— JEWAN LAM KNETTRY v, 
TGAST INDIAN JY. Co. (1924), 1. L. R. 
5t Gale. S6L1.—IND. 


490 ii. ——- —-— Opening carriage 
door.} —-While a street car was backing 
up to a platform which it had overrun, 
® Passonger Opened one of the rear 
doors without the knowledge of the 
conductor or motorman. The door, 
which opened outwards & projected 
over the platform, struck pltf., who was 
stunding on the platform waiting for 
a car. The conductor was inside the 
oar collecting fares, & had Icft the door 
unJocked & unguarded, although the 
motorman had informed him that he 
Was gomg to back up :—eld: defts. 
were hable.—ODEGAARD v, WINNIPEG 
E1Lecrnio Co., (1927) 4 D. L. R. 387; 
11927, 2 W. W. R. 589; 36 Man. L. R. 
592.—-CAN. 

497 ii. ——- Driver of omnibus stoop- 
ang down to recover tickets on Jloor.)— 
BRADLEY v. BELL J}us Co., [1928] 
N. Z. L. ht. 901.—N.Z. 

6121. —-— Act done wn cuourse of 
employment.|\— Vitf., & pPussenger upon 
a south-bound car of an electric street 
ry. oo., got off at a stopping place, & 
crossing behind the car, attempted to 
pass over the rails used by the north- 
bound cars, & was struck by a car & 
injured. She had followed the direc- 
tions given her by the conductor of 
the south-bound car:-—Held: pitt. 
was entitled to recover. ‘Tho way 
pitf. was directed to take was dangerous 
& this was known to the conductor.— 
Forsrer v. ToRonrO Ry. Co. (1921), 
67 D L. hk. 441; 51 QO. L. R. 136.— 


wr 


Brandon  v. 


defts. 


775, C. A. 


573. 
578. 


PART V. SECT. 2, SUB-SECT. 3. 

k i, ~-- - ——- Bye-law prohibiting 
passengers from riding on car plat- 
forms.}—Where it was proved that 
pltf. could not, by exercise of reason- 
able care, have avoided the accident, 
that there was stunding room inside 
the car, but standing passengers 
prevented him from gomeg in :—--Held : 
pltf. was entitled to recover.—KIME 
tr HAWILTON LtabiaAL MLKECiRIO Lvy. 
Yo. (1921), 50 O. L. RR. 113; 64 
D. L. R. 191 —CAN. 


PART V. SECT. 2, SUB-SECT. 5. 


_p. Add “ revad. (1920), 48 O. L. &. 
386; 19 O. W.N,. 221.” ; 
pi. Tran slopping before reaching 
station—-No duty to warn passengers. j\— 
GRAND TRuNK Ry. Co. oF CANADA 1”. 
Mounpry, }1924)1 DL. R. 4503; (1924) 
can KR. 101; 29 Can. Ry. Cas. 398.—— 











qi. —-—,}--As long 
as the entrance doors of a street car 
are open while the car is slanding at 
a passenger landing place there is an 
implied invitation extended te in- 
tending passenger to enter the car, 
& it as the duty of the conductor in 
charge of the car to afford them a 
reasonable opportunity to do so in 
safety. He is therefore negligent im 
Ziving the signal to start the car bofore 
the entrance doors are closed & all 
persons attempting to board the car 
are safely on.—-WILSON v. WINNIPEG 
KuLrcrric Ry. Co., [1922] 2 W. W. R. 
G10; G8 D. L. R. 617.—CAN. 


8 i, —— Conductor not on plat- 
form.|—A tramway conductor, as the 
car was) approaching a “stop if 
required ”’ station, went on to the top 
of the car to change the screens whic)) 
showed the destination of the car, 
having satished himself that there was 
no one who wished to board the car, 
& that an elderly woman inside the 
car, the only passenger, showed no 
sign of wishing to off. Tho 
passenger, who thought she bad givon 
@& signal to stop, stepped on to the 
footboard & was jolted off after the 
car had passed the station, & was 
injured :—Heli: no blame attached 
to the conductor, & the accident was 
due to tho fault of the pussenger.— 
GRAY v. GLASGOW CoRPN., [1926] S. C. 
967.—SCOT. 


584 v. Passenger thrown down.) 
—Held; there was negligence on the 








pitf. realised that he was at G. station, & 
fearing that he might be carried on, got out 
in a hurry without looking to see what he 
was stepping on. 
feet from the carriage floor to the ground, he 
fell & was injured :—Held: 
circumstances defts. were neyligent, of which 
the ct. thought there was no evidence, pltf.’s 
act in getting out without looking where he 
was going was contributory negligence, & 
were 
SouTHERN Ry. Co., ([1925] 2 K. B. 311; 94 
L. J. K. B. 918; 


There being a drop of five 


even if in the 


not responsible.—SHARPE  v. 


183 L. 'T. 693 ; 69 Sol. Jo. 


571. Add. Annotation :—Distd. Sharpe v. Southern 
Ry., [1925] 2 K. B. 311. 

572. Add. Annotation :—Refd. Sharpe v. Southern 

Ry. (1925), 1383 L. T. 693. 

Add. Annotation :—As to (1) Consd. Sharpe 

v. Southern Ry., {1925} 2 K. B. 811. 

Add. Annotation :-—Apld. Broome v. Agar 

(1928), 188 L. T. 698. 

579a. S. P. WHITEHOUSE v. MIDLAND Ry. Co. 
(1866), 30 J. P. 760. 


part of defts.’ servants, & deft. Uable 


in damages.—GUILDAY t. WINNIPEG 
HLECTRIG Ry. Co., {1922] 3 W. W. R, 
498; 70D. L. ih. 517.—CAN. 

ti, Passenger stepping from moving 
car—Accrident avoidable by exercise of 
reasonable care by currier. |— GRIFFIN 
v. Capk BRETON ELECTRIC Co. (1921), 
63 D. L. R. 251; 55 N. 8. R. 19.— 
CAN. 

t ii. In contraventton of bye- 
law.}-—Held: a contravention of an 
absolute statutory provision precluded 
@ claim for damages.—HILL v. GRAND 
TRUNK Ry. Oo. (1922), 62 O. L. R. 
608.—-CAN. 

u i. Whal isdangerous condition. ] 
—-/HLLIOTT v. TORONTO TRANSPORTA- 
TION OomMMIasION, [1927] 1 D. Li ht. 
259; 32 Can. Ry. Cas. 200; 59 
O. L. R. 609.—CAN. 


PART V. SECT. 2, SUB-SECT. 6. 
586 ii. —-—-.}—Deft. co. gratuitously, 
& for her own convenience, carried 
plitf. some four hundred yards past a 
station, where she was allowed to 
ahght. At this place the mround was 
not level, & a person living vlong tho 
line had been permilted for his own 
convenicuce to luy down on the mgbt 
of way a platform, one cnd of which 
rested on a plank. PIU. descended 
safely to the platform, but in passing 
from it she fell & was injured, owing, 
as alleged, to some defect in the con- 
dition of the plank supporting it :— 
Ileld: the co. was not Hablo.— Burk: 
» BRITISH COLUMBIA FELEcTRIC Ry. 
Co., LTp. (1900), 7 B. C. It. 85.— CAN, 
592 ii. 7 J -—-Where a 
Passenger, arriving at a station at 
night, walked along a platform, not 
intended but frequently used as a 
means of exit, but which was not in 
any way guarded, &, after leaving the 
platform, fell into an oxcavation in 
the railway co.’s grounds & was 
{njured :—Held : the co. were liable.— 
UOLDRIGHT v. GRAND TRUNK Ky. Co. 
OF CANADA (1895), 22 A. R. 286.—CAN, 
sa. Wailing room—-Pasaage leading 
to ** Ladies Toilet "—Unlighted & un- 
locked door opening on to stairs to 
basement.|—Pltf.’s wife cntered a 
passage leading from a waiting room, 
above the entrance to which were the 
words ‘“‘ Ladies Toilet.” The passage 
had three doors loading off it on the 
left. Tho first was apparently that 
of a private office, the second was 
marked “ Ladies Toilet’? but was 











597. 


598a. 


598b. 


603. 
605. 


609. 
620. 


629. 
638. 
645. 
652. 


683a. —— 


683b. 


684. 


Add. Annotation :—Apprvd. & Apld. Leta, 
v. Ottawa Electric Ry. (1926) A. v. 725. oe 


|—Applt. met with an 
accident on resps.’ property by using some 
slippery steps giving convenient access to 
their tramline. She sucd resps. for damages. 
Resps. contended that applt. had been guilty 
of contributory negligence, & that the maxim 
‘ Volenti non fit injurra”’ applicd to prevent 
her from receiving compensation :—Held: 
unless resps., who had invited applt. to use 
the access & were bound to keep it reasonably 
sale, established that she understood the 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 
the defence of ‘‘ Volenti non fit injuria” 
failed.—LETANG v. Orrawa ExLecrric Ry. 
Co., [1926] A. C. 725; 95 L. J. P.O. 153; 
135 L. T. 4215 42 'T. 1. R. 596, P. CG. 


Whether escalator dangerous.]— 
ALEXANDER v. Ciry & Soutri LONvON Ry. 
Co. (1928), 44 T. L. R. 450, D. C. 


Add. Annotation :—As to (3) Refd. Montreal 
City v. Watt & Scott (1922), 128 L. T. 147, 


Add. Annotation :— Refd. Nunan v. Soutbern 
Ry., [1923] 2 K. B. 708. 

Add. Annotation :—-As to (2) Consd. Sharpe v. 
Southern Ny., [1925] 2 kK. B. 311. 

Add. Annotation :—As to (1) Refd. Phillips v. 
Britannia LUygienic Laundry Co., [1923] 1 
Kk. B. 539. 

Add. Annotation :— Refd. Gayler & Pope v. 
Davies, [1924] 2 Ix. B. 75. 

Add. Annotation :—Refd. Pratt v. Patrick, 
[1924] 1K. B. 488. 


Add. Annotalion :—Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 
Add. Annotation :-—Refd. Ruffy-Arnell, etc. 
Jo. v. R., [1922] 1 K. L. 599. 


Necessity for submission to Rates 
Tribunal of schedule for standard season 
tickets.|—2?¢ STANDARD CHARGES SCHEDULES, 
No. 13238, post. 

Season ticket rates—Continuation of— 
1921 Act, s. 34.) —SouTHEND CoRPN. v. 
LONDON MipLANpD & Scorristr Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 216. 

Add. Annotations :—Consd. Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. Refd. 
Nunan v. Southern Ry., ([1924] 1 K. B. 223. 

















685a. 


Vol. VIII.—Carriers. Cases 597—685b. 





Railway company—-Whether applice 
able—Action under Fatal Accidents Act, 
1846 (c. 93).}+—Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum.— 
NUNAN v. SOUTHERN Ry. Co., [1924] 1 K. B. 
223; 08 L. J. K. B. 140; 130 L. T. 131; 40 
T. I. R. 21; 68 Sol. Jo. 139, C. A. 


Annotalions —Consd. Thompson vr. L. M. & S. Ry. (11929). 
aoe a Kk. BL. OL5, 


685b. 


Mentd. Venn v. ‘Tedesco, [1926] 2 BK. L. 





——- ——— Injury on journey by special 
train.]—-Pltf. was engaged as a workman 
by contractors to the Ministry of Health tor 
the construction of a road uear H., & the 
Ministry made with deft. railway co. arrange- 
ments for a special train to take pltf. & other 
men from ©. to H., a distance of twenty-six 
miles. Vitf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words: ‘‘ On 
surrender of this voucher please supply the 
bearer with a return workman’s ticket to I. 
by any ordinary workman’s train without 
payment. This voucher is only available 
by workman’s train.’ The voucher, on 
presentation at the booking office, was ex- 
changed for a tickct. Oneside of the ticket had 
on it (alter alia) the words : ‘* See back. Work- 
men. Byspecial cheap train for the ‘ working 
classes.’ ’”’? On the other side were (waiter alia) 
the words: “ This tacket is issued subject to 
the byc-laws, rules & regulations of the Man- 
uging Committee,’ & “This ticket 1s issued. 
subject to the conditions mentioned in the 
Managing Committee’s Act (62 & 63 Vict. 
c. clxvili), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to & sum not exceeding £100.” The 
above-mentioned Act contained pruvisions 
as to the running of workmen's trains on the 
particular railway within twenty miles of 
London, & limited the co.’s lability to £100, 
subject to certain conditions. VPItf. was 
injured by a collision between his train & 
another train. In an action tor damages 
defts. admitted negligence, but contended 
that the issue of the ticket created a speciai 


locked, & the third, a fow fcet beyond, 
was standing open. There was no 
artificial light in the passage, & the 
daylight was waning. Pltf.’s wife 

assed through the open doorway & 
minediately fell down ow flight of stairs 
into the basement below, & was 
severely injured :—-Held: the third 
doorway was a trap or conceuled place 
of danger, & was a place to which pitf.’s 
wife inight rahe have been 
expected to go in the belicf, reasonably 
ontertained, that she was cutitled or 
invited to do s0.—-KNOWLTON v. 
Hypro ELEcTrRic POWER COMMISSION 
OF ONTARIO, [1926] 1D. L. R. 217; 58 
O. L. kh. 80.—CAN, 


ed. Doors leading from-—Duty 
of carrier.}——-The public cannot assume 
that access is allowed through all the 
doors opening into or leading into or 
leading out of a waiting room. When 
the doors intended for public uso are 
indicated, failure to put on the other 
doors notices that ingress through 
them is forbidden does not amount to 
negligence; on the contrary, the 
absence of any notico should put the 





publie upon inquiry whether it should 
attempt to open these doors & to 
rocced further into a place where it 
#s no business. But, even if failure 
to keep such doors locked may amount 
to negligence, the carnor will not be 
hable for an accident to @ pussenger 
where tho cause of the accident was 
the passenger’s own want of caution in 
procecding beyond such a door in tho 
dark & in a strange placc.—-CANADIAN 
NATIONAL Kys. Co. ». Lepaan, [1927] 
8D. L. R. 1030; [1927] 8. C. R. 575.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 11. 


p —~—-,J—~The form of 
cootract or shipping order used "y a 
ry. co. in connection with ‘u.0 trans- 
portation of live stock provided that 
an attendant should accompany the 
shipment, but should not havo the 
right to truvel free or at a rate less 
than the ordinary fare, unless he had 
signed the special form of contract 

rinted on the back of the shipping 
Bul, which contained MNmitations as to 


910 





i. 


clans for personal fnjJumes sustained 
Winle traveiang. In ans$action to 
recover damages for imjuries dwing 
transportation, due to the neghgenee of 
the ry. co.’s servants :--Held : the fact 
that the attendant had not paid any 
fare was due to the fact that the ry. 
oo.’s avent made no attempt to collect 
the fare, & the ry. co. Wap respousible 
for the omission; the attendant was 
a full-fare passenger & not a trespusser 
& was entitled to recover dumages.— 

STEWART vw. GRAND TRUAK PACIFIC 
Ity. Co., {1924) 1 D. L. Kt. 881; 1 
W. W. R. 473.—- CAN. 


PART V. SECT. 2. SUB-SECT. 12. 

sm. Pussenger standing on platforinof 
moving car.J—A passenger who leaves 
his seat in a tramway car & gocs on to 
the platform, while the car is in motion, 
is not necessarily guilty of Coutributory 
negligence should he meet with an acei- 
dent while on the platforin, the question 
depending in each case upon the par- 
ticular circumptauces.— BUCHANAN t. 
GLARGOW Corpn., [1921] 8. OC. 6538.— 
SCOT. 


Cases 685b——781a. 


contract between themselves & pltf. whereby 
their liability was limited to £100. The ct. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journey :— Held: although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
private Act, & contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from Loudon, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, & pltf. could recover no more 
than that amount.—HEARN v. SOUTHERN Ry. 
Co. (1925), 41 T. L. BR. 805, C. A. 


685c. Time limit for making claim.]— Pltf. was 


689. 


PART V. SECT. 3, SUB-SECT. 1. 


received by defts. under a contract to be 
carried in one of their steamships. The con- 
tract contained a# clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising trom the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or delay might bave been caused by 


the neglect or default of the shipowners’ 


servants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
Janded trom the steamer at the termination 
ot her voyage. In the course of the voyage 
one of pltf.’s hands was injured by reason of 
the neghgence of defts.’ servants, but no 
written notice of any claimn was given by pltf. 
within the time limited by the contract :—- 
Held: (1) the clause relieving defts. from 
Jiability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury; (2) as 
plti. had failed to give any written notice of 
his claim within the time prescribed by the 
contract, he was not entitled to recover. 
Jones v. OCEANIC STEAM NAVIGATION Co., 
[1924] 2 K. B. 730; 938 L. J. BK. B. 1058 3 132 
L. 'T. 207; 407. L. R. 847; 69 Sol. Jo. 106; 
16 Asp. M. L. C. 4382. 

Add. Annotations :—Reltd. Nunan v. Southern 
Ry. (1923), 130 L. T. 131; Hearn v. Southern 
Ry. (1925), 41 T. L. R. 305. 





695. 


695a. 


696. 


703a. 
704. 


| 724. 
725. 
764. 
765. 
775. 
777. 
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Add. Annotations :~—Consd. Thompson v. 
lM. & S. Ry. (1929), 98 L. J. K. B. 615. 
Refd. Nunan »v. Southern Ry. (1923), 130 
L. T. 131. Mentd. Anchor Line (Henderson) 
v. Dundee Harbour Trustees, Hllerman Lines 
v. Dundee Harbour Trustees, Thomson, 
Shephard v. Dundee Harbour Trustces (1922), 
38 T. L. R. 299. 


ee ees 


Conditions ascertainable 
with difficulty.] —Where a railway co. issues 
a ticket with clear notice that it is subject 
to certain conditions, the passenger taking 
the ticket will be bound by those conditions. 
The mere fact that the ascertaining of those 
conditions may involve sone little difficulty, 
such as the looking up of time tables, ctc., 
does not nullify the conditions, nor enable 
a passenger successtully to contend that the 
co. had not done what was reasonably 
necessary to bring them to his notice.—- 
THOMPSON v. LONDON, MIDLAND & ScorrisH 
Ry. Co. (1929), 98 L. J. K. B. 615; 141 L. T. 
382, C. A. 

Add. Annotation :—Refd. Walpole v. Canadian 
Northern lvy., [1923] A. C. 113. 


-|}—-METROPOLITAN Ry, Co. »v. 
GREAT WESTERN Ry. Co. (1886), 3 T. L. KR. 
113. 

Add. Annotations :—Refd. Paterson Zochonis 
v. Elder Dempster, [1923] 1 BK. B. 420; 
Pratt v. Patrick, [1924] 1 Ik. B. 438. 

Add. Annotation :—As to (1) Consd. Smith v. 
Schilling, [1928] 1 Is. B. 429, 

Add. Annotation :—Refd. Baker v. Dalgleish 
Steam Shipping Co. (1921), 126 L. T. 482 














Add. Annotation :—Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 
Add, Annotation :—Refd. Poland v. Parr, 
[1927] 1 Is. B. 206. 
Add. Annotation :—Refd. Percy v. Glasgow 


Corpn., [1922] 2 A. C. 299. 

Add. Annotation :-—Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 

~——,]—-Where a passenger on a 
tramcar makes a sulficient & proper tender 
of his fare & the conductor mistakenly 
refuses to accept it & has hin arrested under 
a bye-law, which authorises the conductor, 
if a passenyer’s name or residcnce is unknown 
to him, to bave the passenger arrested for 
evading payment, the conductor’s employers 
are liable fur the act of the conductor, whether 











ied 


651 ini. Another route 
adopted—Liability for ercess fare.\}— 
A passenger after purchasing a ticket 
trom Agra to M. wa Aligarh & C, 
discovered that Wf he travelled beyond 
Aligarh & ma G. be would reach his 
destination more quickly than by the 
route indicated on the ticket, although 
he would be travelling by o longer 
route. Hoe did travel accordingly & 
on arrival at M. be was made to pay 
excess fare. On suit for refund :— 
Held: Jndian Railways Coaching 
Turiff, r. 64, applied to a passenger who 
was found travelling, either in- 
teutionally or by mistake, by a route 
other than that mndicated ou the ticket 
& not to a passenger who had arrived 
at bis destination, & the case was 
governed by r. 63 & the excess fare 
was justified.—SECRETARY OF STATE 
FOR INDIA IN COUNCIL v. MURTI 


MANOHAR (1928), 1. L. BR. 51 All. 399.— 
IND. 


PART V. SECT. 8, SUB-SECT. 5. 


688 v. -—— .)—Held : in 
View of the smallness of the type in 
which the condition was printed & the 
absenco of any device to draw attention 
to it, defts. had not takon reasonable 
mcavp to bring it to pursuer’s notice.— 
WILLIAMSON v NORTH OF SCOTLAND, 
KIC. NAVIGATION Co., [19168] S. C. 
554.—-SCOT. 








qi. 
TRUNK LDPaciric Coast 8.8. Co. %. 
SIMPHON (1922), 63 8. Cc. R. 361; 65 
D.L. RR 614; [1922] 2 W. W. Rh. 320. 


awe 
e 


s i. S. P. KRicKSON v. CANADIAN 
Paorric Ry. Co., WALSTEAD v. CANA- 
DIAN PaciFio Ry. Co. (Sask.), [1928] 


1D. L. R. 29; [1927] 3 W. W. R. 749. 
—CAN 


PART V. SECT. 7. 
bi. ——--~ Refusal to obey con- 
ductor—ltequest wunreasunable-——Carrrer 
luable. }—RAINES v. BRITISH COLUMBIA 
E.uornie Ry. Co. (1921), 70 Db. L. Rh. 
738; 30 B.C. R. 340.—CAN. 


gi. -—— Removal exposing pas- 
senger to danger—Carrier lable.}-— 
HOWE wu. NIAGARA Sit. CATHARINES & 
TORONTO Ry. Co., [1925] 2 D. L. R. 
115; 80 Can. Ry. Cas. 95; 560 L. Rh. 
202; revsg., (1924) 4D. L. R. 339; 55 
O. L. R. 387.—CAN. 


in i. —-— Jtemoval erposing pus- 
senger to danger—--Carrier  liable.j-— 
HOWE v. NIAGARA ST. CATHARINES & 
TORONTO Ry. Cuo., [1925] 2 D. lL. KR. 
115; 30 Can. Ry. Cas. 95; 560. L. R. 
202.—CAN. 











810. 


811. 


813. 


823. 


he was or was not aware of the name & 
residence of the passenyer, inasmuch as the 
condudor’s act, althouzh done mistakenly, 
is an act within the scope of his employ- 


| 


| 


Vol. VI0I.—Carriers. Cases 78la—858. 


ment.—-PErcy v. GLASGOW CoRPN., [1922] 
2A. C. 299; 911. J. P. CO. 1873; 127 1. T. 
501; 86 J. P. 201; 38 T. L. R. 722; 66 
Sol. Jo. 555; 20 L. G. R. 605. 


Part Vi.—Carriage of Passengers’ Luggage. 


804a. Luggage put in luggage van—By order of 


Official.|—EHINGER ». SovuTH-EASTERN & 
CHATHAM Ry. Co. & PULLMAN Car Co., LTp., 
No. 85la, post. 

Add. Annotation :—Gencrally, Mentd. Com- 
pania Martiartu v. Royal Exchange Assce., 
[1923] 1 kK. T3. 650. 

Add. Annolations :—As fo (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1921] A. C. 522; Pratt rv. Patrick, 
[1924] 1 K. B. 488. 

Add. Ainnolation :—Refd. Hider, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, (1924 | 
A. ©. 522. 

Add. Annotation :—As to (3) Folld. Vosper v. 
G. W. Ry. (1927), 137 T.. T. 520. 


827a. Luggage put in compartment by porter— 


831. 


Passenger travelling in another compart- 
ment.) —- Pitf.,. who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train. third class, with 
some friends whom he found on the train. 
At the eud of the journey pltt.’s suit-case 
could not be found. In an action against 
the railway co. for its value :—-Meld : as the 
railway had failed to discharge the onus 
of proving that the loss of the hand luggage 
arose by reason of the negligence of the 
passenger, plitf. was entitled to recover.— 
VOSPER v. GREAT WESTERN Ry. Co., [1928] 
1K. B.340; 971. S.1NK.B 513 1371. T. 520; 
48 T L. R. 7383; 71 Sol. Jo. 605, D.C. 
Add. Annotations :-—As fo (1) Refd. Mhinger 
v8. BE. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678; Vosperv G. W. Ry (1927), 
137 LL. T. 520. As fo (2) Refd. Hhineer v. 
S. BE. & C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. As to (3) Consd. Mhinger v. 
S. 1. & C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. 

Add. Annotation :—Generally, Refd. Vosper 
v. G. W. Ry. (1927), 137 L. TL. 520. 


833a. S. P. LLARRISON v. GREAT WESTERN Ry. Co. 


851a. 


Cates 


oO i. Sent back by returning ee < ; 
steamer after urrival at destination-— | ©: (1876), 6 Nild. L, It. 121.—NFLD. 
Carrier liable.J—Smiry ov. Union d ii. ( ; 
S.S. Co. (19224), 68 D. lL. IR. 488.-— Dixon v. RICHELIEKO NAVIGATION Co. 


PART VI. SECT. 8, SUB-SECT. 4. 
di. 
was 8 Valid answer to pltf.’s action 
that she had assented to bo bound by 
J.S. 


PART VI. SECT. 3, SUB-SECT. 1. 





(1875), 30 J. PL. 812. 


.|—Pltf., who was a pas- 
senger with a ticket from Paris to London 
via Dover, & thence by the railway of deft. 
railway co., took an additional ticket from 
the second defts., the Pullman Car Co., for 
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(1889), 18 4. C. Rh. 704.—CAN. 


jJ—Held: 
by the conditions.—Woop . 
ALLAN (1880), 13 N. S: fete & G.) 
5 N. 8S. 








e i. 
bound 
Spuecial contract.|-—FHeld : it 


477; affd. 
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(1882), 
R. & G.) 211.—OAN. 
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851b. 


Ann at 


a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
& that co. did all that was reasonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an official refused to allow 
her to take her suit-case with her & directed 
a porter to put it in the luggage vestibule 
at the end of the car. There was no evidence 
in whose employment the official was, or as 
to the exact relationship between the two 
deft. cos. On the arrival of the train in 
London the luggage was unloaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos. :—Held: as arailway co. contracted 
as insurers of passengers’ luggage except 
where the loss was caused by the passenger's 
own default, the railway co. were able, but 
as there was no evidence that lack of care, 
if any, by the Pullman Car Cu’s officials in 
unloading had contributed to the loss, the 
Pullman Car Co. were not liable. —MHINGER 
v. SOUTH-HASTERN & CuatiAM Ry. Co. & 
PULLMAN Car Co., Lrp. (1922), 38 T. L. i. 
678 ; 66 Sol. Jo. W8s. 


—— J—A ~~ special contract, 
entered into between a shipowner & a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 
loss of baggage “funder any circumstances 
whatsoever”? :—Held: such a_ stipulation 
covered the case of wilful default & mus- 
feasance by the shipowner’s  servants.— 
TAUBMAN 0, PACIFIC STKAM NAVIGATION Co. 
(1872), 26 L. T. 704; 1 Asp. M. I. ©. 3386. 


ations :-—Consd. Price 7. Union Lighterago Co. (1904), 
JI. K. 2B. 2223 Truvers v. Cooper, {1915} 1 K. B. 73. 








Refd. The Pearlmoor, [1904] P. 286. 


852. 


853. 


857. 


858. 





the contract relieving the carner from 
liability. —FENNELL t. MONTREAL S.S. 


Construchon., |— 


Add. Annotation :—Generally, Refd. Albe- 
marle Supply Co. v. Hind, [1928] 1 Kk. B. 307. 


Add. Annotation ;~-Apld. Thompsun v. L. MM. 
& S. Ry. (1929), 081. J. IK. B. G15. 


Add. Annotation :—As to (1) Refd. Brown +. 
Harrison, Hourani v. Same (1927), 137 L. T. 
549. 

Add. Annotations :—Consd. Werner v. Det 
Sergenske Dampskibsselschaft (1926), 1dé4 
L. T. 578. Refd. Elder, Dempster v. Pater- 
son, Zochonis, Grifliths Lewis Stearn Naviga- 

















855 iii. Tnerporienced 
traveller.|-—Hield :  plif., w woman of 
scant education & unaccustomed to 
truvel, was entitled to recover from 
deft. co. notwithstanding «. eluuse On 
her ticket lamuting defts.’ lability, 
as the clause had been waived, & there 
was a special coutract.—TOLERTON 1. 
CUNARD SS. Go. [1924] 3 D. L. R. 
395: 2W. W. RR. 9273 33 2B. GC. OR. 
551.—CAN. 


rtf. was 
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Cases 858-—954a. 


863. 


885. 
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tion Co. v. Paterson, Zochonis, [1924] A. C. | 866. Add. Annotations :—-Consd. Ehinger v. S. E. 


22. 

Add. Annotations :—Refd. L. & N. W. Ry. 
”. Neilson, [1922] 2 A. C. 263; Nunan v. 
Southern Ry., [1923] 2 K. B. 703; Buerger 
vy. Cunard S.S. Cu., [1925] 2 K. B. 646; The 
Refrigerant, [1925] P. 130. 


& C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. Apld. Hearn v. Southern Ry. 
(1925), 41 T.L.R. 305. Consd. Thompson v. 
L. M. & S. Ry. (1929), 98 L. J. K. B. 615. 
Refd. Nunan v. Southern Ry., [1923] 2 K. B. 
703. 


- Part VIIl——Carriage of- Animals. 


Add. Annolalion :—Refd. G. N. Ry. v. 
L. HE. P. Transport & Depository, [1923] 2 
K. B. 742. 


890. Add. Annotation :-—Refd. G. N. Ry. v. 


L. E. P. Transport & Depository, [1922] 
2K. B. 742. 


893. Add. Annotation :-—-Refd. G. N. Ry. v. 


L. E. P. Transport & Depository, [1922] 
2K. B. 742. 


— 


Part Vill—Carriage of Explosives and Dangerous Goods. 


895. 


896. 


905. 


910. 


Add. Annotation :—Consd. G. N. Ry. v. 
L. KE. P. Transport & Depository, [1922] 
2K. B. 742. 

Add. Annotations :—--As to (1) Consd. G. N. 
Ky. v. L. E. P. Transport & Depository, 
{1922)2 K. 1h. 742. As to (2) Folld. G. N. hy. 
v. L. EK. P. Transport & Depository, [1922] 


2K. B. 742. As to (3) Refd. Transoceanica 
Soc. Italiana di Navigazione v. Shipton, 
[1923] 1K. B. 31. 


896a. ——.|—-GrEAT NORTHERN Ry. Co. v. L. E. P. 


TRANSPORT & DEpPosrroky, Lrp., No. 234a, 
ante. 


Part IX.—Measure of Damages. 


Add. Annotation :-~Refd. Patrick v. Russo- 
Lritish Grain Export Co., [1927] 2 K. B. 
535. 

Add. Annotations :—-Consd. Patrick v. Russo- 
British Grain Export Co , [1927] 2 K B. 535. 
Apld. He all & Pim’'s Arbitration (1928), 139 
L T. 50. Refd. Pinnock v. Lewis & Peat, 
[1923] 1 K. B. 690: Riley v. Brown (1929), 


Part X.—Statutory Control 


954a. Side entrance to—Refusal to re-open.]—In 


ed 


wi. —— Animals dying of arsenic 
porsoning.|—Action against deft. ry. 
co. dismissed, as there was no evidence 
connecting the cause of injury witb 
any alleged negligence, & the cause of 
the damage was purely a matter of 


decidng an application for the provision of 
reasonable facilities under 1854 Act, 8s. 2, & 
of reasonable facilities & conveniences under 
1921 Act, s. 16 (1), the ct. must be satisfied 
that in refusing such facilities & conveniences 
the railway co. are acting without due regard 
to the proper discharge of their obligations, 
& the facility or convenience asked for will 
not. be ordered where it is only for the benefit 
of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
& conditions have changed, there is nothing 





™ 


PART VII. SECT. 38. 


speculation.-—TURNER ; 
Paciric Ry. Co., [1922] 2 W. W. R. 
858; 66 D. L. R. 31.—CAN. 


bi. -—— Uniess writien notice of 
clam given at point of delivery.J— 
KNIGHT-WATSON RANCHING Co. v. 
CANADIAN Paciric Ry. Co., [1921] 


299 


98 L. J. K. B. 739. Mentd. Hall ve. Vim 
(1926), 32 Com. Cas. 46. 


. Add. Annotation :—As to (1) Refd. Patrick 


v. Russo-British Grain Export Co., [1927] 
2K. B. 535. 

Add. Annotation :—-Refd. Aronson v. Molga 
Holzindustrie A./G. Leningrad (1927), 82 
Com. Cas. 276. 


of Carriers’ Business. 


in the fact that if was afforded before, & the 
question will be decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station of the 
Midland Ry. Co. at N. which had been closed 
in pursuance of a general policy of ‘‘ closed ”’ 
stations adopted by the co., & it was shown 
that only 16 per cent. of the passengers using 
the station, who were mainly season & weekly 
ticket holders, would be likely to use such 
entrance, & that no general public incon- 
venienco existed, the ct. refused to make any 
order.—~NOTTINGHAM CORPN. v. MIDLAND 

OCANADIAN , 3 W. W. R. 788; 62 D. L. R. GOL: 
15 Sask. L. R. 1.—OAN. 

PART X. 

For cases decided by the Board of 
Railway Commissioners for Canada. ace, 
generally, RaI.ways, Vol. XXXVIIL., 
pp. 254-256, 375-378. 


955. 


958. 


Ry. Co. (1922), 128 L. T. 539; 67 Sol. Jo. 
404; 21 L. G. R. 71; 17 Ry. & Can. Tr. 
Cas. 72. 

Add. Annolation: —Consd. Nottingham 
Corpn. v. Mid. Ry. (1922), 128 L. T. 539. 


Add. Annotation :—-As to (3) Consd. Notting- 
ham Corpn. v. Mid. Ry. (1922), 128 L. T. 539. 


976a. ——~ Refusal to accept privately owned 


980. 


wagons.|—Where arailway co. is always ready 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to alford reason- 
able facilitics for the receiving, forwarding, & 
delivery of traffic on their railway, or the 
subjection of appcts., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disadvantuge.—CHAR- 
RINGTON, GARDNER, JLOCKETT & Co., LTD. tv. 
SouTHERN Ry. Co. (1926), 42 T. L. R. 758; 
19 Ry. & Can. Tr. Cas. 1. 

Add. Annotation :—As to (1) Consd. Charring- 
ton, Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 


1010a. ——— To continue former facilities—Pending 


1015a. 


decision as to rights of parties.|——Upon an 
pd paeronre for an interlocutory injunction 
ordering that certain former facilities for 
receiving & running through passenger 
coaches should be continued pending a 
decision as to the rights of the parties :— 
Held: this not being an application to 
restrain a threatened act, regard should be 


the facts, no interlocutory order should be 
made.—-GREAT CENTRAL Ry. Co. v. LONDON 
& Nor TH WESTERN Ry. Co. (1922), 17 Ry. & 
Can. Tr. Cas. 89. 





Necessity for submission to Rates 
Tribunal of schedule for standard workmen’s 
fares.]|—Jie STANDARD CHARGES SCHEDULE. 
No. 13238a, pus?. 


4025. Add. Citation :— sub nom. R. oo. RAaAiLwar 


Comns., 46 J. P. 3d. 


1043a. Amount fixed so as to allow rebate to be 


a eR EE AS AO OS etl, ep, eh ——, 


PART X. SECT. 3, SUB-SECT. 2—A. 


sa. Classification causing preference— 
Validity of bye-law.)— By Government 
Railways Act, 1912, s. 24, the Comrs. 
are empowered to demand tolls in 
respect of goods carried upon the rail- 
ways, but subject to the provisions of 
the Act, such tolls shall be charged 
equally to all persons, & aftcr the same 


made.|] — Coal was conveyed from two 
collierics over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was ultimately fixed 
ata sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 
with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge :—-Held : 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the through 
rate; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
—GLENAVON GARW COLLIERIES, LTD. v. 


made to the balance of convenience, & upon | 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
RHONDDA & SWANSEA BAY Ky. Co., GREAT | 


10492. ——- -——-- Applicants not 


105ia. 


1060a. — -- 


1096a. 


me et 


facts ee ee renee ain ee ee we eee ee —= 


rute in respect of all goods of the same 
description :—eld: certain bye-laws 
made m pursuance of the Act, which 
classified imported galvanised iron in 
a different class to iron of a similar 
nature manufactured locally, & which h i. 
preseribed a toll of a higher rate for the 
imported than for locally manufactured 
iron of the nature referred to, were not 
ultra vires. —HARDY’S, LTD. v. RAILWAY 


R22 


Vol. VItl.—Carriers. Cases 954a-—1166a. 


WESTERN Ry. Co. & Barry Ry. Co, (1915), 
16 Ry. & Can. Tr. Cas. 65, C. A. 


performing 
functions of ordinary railway company.]--- 
STOCKSBRIDGE Ky. Co. v. GREAT CENTRAL 
Ry. Co. (1909), 18 Ry. & Can. Tr. Cas. 335. 
Congested route- -Alternative route 
available.|—/Zeld : (1) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it) was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment.— DEARNE 
VALLEY Ry. Co. v. GREAT NORTHERN Ry. 
Co. & GREAT CENTRAL Ry. Co., LANCASHIRE 
& YORKSHIRE Ry. Co. v. GREAT NORTIIERN 
Ry. Co. & GREAT CENTRAL Ry. Co. (1914), 
15 Ry. & Can. Tr. Cas. 202. 





1058a. —~— Terminal costs.]-— J&mARNE VALLEY 


Ry. Co. v. GREAT NORTHERN Ry. Co. & 
GREAT CENTRAL Ry. Co., LANCASHIRE & 
YORKSHIRE Hy. Co. vo. Great NORTHERN Ry, 
Co. & GREAT CLNTRAL Ry. Co., No. 1051a, 
ante. 


Payment of rebate to trader.j—- 
GLENAVON GARW  COLLMERIBS, Lrp. ov. 
RHONDDA & SWANSEA Bay Ry. Co., GREAT 
WrESTERN Ty. Co. & Bantry Ry. Co., No. 
10438a, ante. 


1080. Add. Annotations :-— 1s to (4) Refd. Bourne- 


mouth-Swanage Motor Road & Ferry Co. pr. 
Harvey, [1929] 1 Ch. 656; Farnworth v. 
Manchester Corpn., {TORO} To RK. Be. 333. 
Generally, Mentd. Brocklebank ew. RR. PLoz 4 | 
1K. DB. 647. 





Reguiation affecting one class of goods 
only—Lower rate necessary in public interest.| 
-- Port or MANCHESTER WAKLELOUSES, LTD. 
vy. CHESIUnE LINES COMMITTEE, GreAT 
CENTRAL Ry. Co. & Griar NORTHERN Ly. 
Co., No. 1219a, post. 


1098. Add. Annolation: -.As fo (1) Refd. York 


yorpn. v. Leetham, [1924] ] Ch. 557. 


1166a. Rebate on sidings rate.|— Upon a com- 


plaint of undue preference it was admitted 
that appets., whose works at, S. were connected 
by a private siding with defts.’ railway, paid 
the same rates as if their traftic used that 
station, while two ot their competitors, whose 
respective works at L., ten miles from S., 
were also connected by private sidings with 
defts.’ railway, received a rebate of 2d. 
per ton off the 33. station rates on traffic 
similar to that of appcts. Appcts. called no 
evidence. The railway co., while submitting 
that the onus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 


CoMks. FOR NFwW soutrin WALES 
(1928), 28 S. Re. N.S. OW. 3183) 45 


N.S. W. W.N. x2 --AUS. 
PART X. SECT. 3, SUB-SECT. 3.--D. 








Dominion Raulway .tet, 1919, a 316.) 
—It. (CANADIAN Pacttie Thy. Coa, & 
MILLER) v. SIANDELL, (1923) 2 
W. W. lt. 728.—CAN, 


Cases 1166a-—1245b. ENGLISH AND Empire Dicest SUPPLEMENT. 


put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appcts. 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
& also of the value of the respective private 
siding services rendered to appcts.. com- 
petitors at B. after allowing for the rebate :-— 
Held: without deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the respective rates, & there was no pre- 
ference of appcts.’ compctitors.— PRENTICE 
BrotrHers, Urp. v. LONDON & Norty KASTERN 
Ry. Co. (1925), 18 Ry. & Can. Tr. Cas. 177. 

1169. Add. Annolation :-—As io (8) Refd. Charrnny- 
ton, Gordner, Lockett v. Southern Ry. (1926), 
42'T. LL. RR. 758 


1171. Add. Annotation :--—Refd. Prentice v. lL. & 
N. I. Ry. (1925), 18 Ry. & Can. Tr. Cas. 177. 

1175a. - Adoption of exceptions! rates.|—— 
Porv OY MANCHESTER WAREHOUSES, Lrn. %. 
CHESHIRE LINES COMMITTEL, Gniat CENTRAL 
hy. Co. & Grear Nonruenn Ry. Co., No. 
1377%a, post. 


1184. Add. Annolalion :--As to (1) Consd. Port of 
Manchester Warehouses v7 Cheshire Lines 
Committee, G. C. Ry. & GN. Ry. (1922), 17 
Ry. & Can. Tr. Cas. St. 

1193. Add. Annolalions :~ As to (L) Consd. Prentice 
o% L. & NL. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
houses v. Cheshire Lines Comunittec, G C. Ry, 
& G.N. Ry. (1922), 17 Ry. & Can. Tr Can. 54, 

1219a. Injunction—Rate quoted but not 
actually made.|——-Appcts. were owners of a 
bended warehouse situated in Trattord Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Co. The latter co. also owned a similar 
warehouse within thea dock area at Man- 
chester. A large consigmment of cigarettes 
was conveyed over the Ship Canal to appets.’ 
warehouse, & was theuce consigned to Londou 
over the railways of resp. cos., Who charged 
a rate of 107s. per ton in two-ton lots, this 
being the ordinary Mauchester town rate, 
whereas tor similar traffic consigned trom 
the warehouse of the Ship Canal Co. they 
quoted a rate of 548. Gd., the latter being the 
Liverpoo! to Loudon rate, which was governed 
by competitive shipping rates. Upon = a 
complaint that the Manchester Ship Canal 
Co. were bey unduly preferred the above 
diflerence mn rates was sougbt to be qustified 
by the railway cos. on the ground thet, the 
ports of Manchester & Liverpool bemy in 
competition, the lower rate was necessary in 
order to secure for Manchester in the public 
interest tralfic which otherwise would go to 
Liverpool, & that the only practical way im 
which to distinguish between poods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 
& those which had passed out of the control 
of that co. :—Held: (1) both rates were 
properly charged under the circumstances, & 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 


PART X. SECT. 4, SUB-SECT. 2. 
ei. ——— Does not include coopirruge 
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stock, | — SUTHIRLAND-INNES Co. wv. 
TRUNK Ky. Co. (1921), 


stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made.—PonrtT OF MANCHESTER WAREHOUSES, 
Lrp. v. CHESHIRE LINES COMMITTEE, GREAT 
SENTRAL Ry. Co. & GREAT NORTHERN Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 54. 
Add. Annotation: — Refd. Charrington, 
Gardner, Lockett v. Southern Ry. (1926), 
42 T. 1. R. 758. 
1237a. Continuance of fixed rate—Under sub- 
sisting agreement—What amounts to agree- 
ment.|—An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period :—Held: not an 
agreement fixing those rates within 1921 Act, 
s. 31.—SoOUTHEND CoRPN. v. LONDON MID- 
LANnp & ScorrisHo Ry. Co. (1927), 19 Ry. & 
Can. Tr. Cas. 216. 

1237b. —-—- ——— What is a fixed rate.|—A rate 
Which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed day, if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 34.—CARDIVE COLLIERLES, LTD. v. GREAT 
WerstrRn Ry. Co. (1927), 19 Ry. & Can. Tr. 
Cas. 202. 

1237¢. -—-.}—Held: although a fixed 
quarterly allowance when distributed over 
a fluctuating quarterly traffic vielded a 
varying tonnage charge, nevertheless inas- 
much as sums pavable under an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that 
agreement, the charges payable by appcts. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & should be continued 
under 192] Act, s. 34.—R. & W. Pavutn, 
Lirp. v. LONDON & Norri EASTERN Ry. Co. 
(1027), 19 Ry. & Can. Tr. Cas. 228. 

1237d. -—- Under special statutory provision— 
What amounts to special statutory provision.]| 
——SOUTHEND Corpn, v? LONDON MIDLAND & 
Scorriso Ry. Co. (1927), 19 Ry. & Can. Tr. 
Cas. 216. 

12438. Add. Annotation :—Refd. Rownson, Drew 
& Clydesdale v. G. W., 1. M. & S., L. & N. E. 
& Southern Rys. (1925), 19 Ry. & Can, Tr. 
Cas. 235. 

1245a. ‘** Rolling stock ’’—Transit of empty 
wagons needing repair on change of owner- 
ship.|—Under the heading ‘‘ Rolling Stock ” 
of the ‘‘ General Railway Classification of 
Goods, 1921,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able; if the cause of the transit is repairs 
only, the half-rate is chargeable; if the 
repairs are only an accompaniment of the 
transit due to chanye of ownership, the full 
rate is chargeable.—LONDON, MIDLAND & 
Scorrisn Ry. Co. v. INCE Wagon & Inon- 
works Co., Lrp. (1924), 131 L. T. 2295; 40 
T. L. R. 551, C. A. 

1245b. ** Pipes, rain water & their connections, 
cast iron or steel ’’—Include rain water pipes 


1236. 











ss 


| Can. Ry. Cas. 128.—CAN. 
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adapted for. other purposes.] — Rownson, 
Drew & CLYDESDALE v. GREAT WESTERN, 
LONDON, MipLaAnn & Scorrisuo, LoNDON & 
NortrH EASTteRN & SoutTnerRn Ry. Cos. 
(1928), 19 Ry. & Can. Tr. Cas. 235. 

1245c. ‘‘ Coal *’--Coal, coke & patent fuel.]— 
Re NATIONAL Gas CouNcIL OF GREAT 
BritaAIn & IneLANn’s APPEAL (1927), 19 
Ry. & Can. Tr. Cas. 163, C. A. 

1285. Add. Annotations :—As to (J) Refd. G. W. 
ty. vw. Laing (1922), 39 T. L. 1. 93: Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31. 

1286. Add. Annotations :—As to (1) Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 313; Re Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 53. As in (2) Consd. 
G. W. Ry. v. Laing (1922), 39 T. L. R. 93. 

1287. Add. Annotations :—Consd. G. W. Ry. v. 
Laing (1922), 30 T. L. R. 98. Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. Ship- 
ton, [1923] 1 KK. B. 313 Prager v. Blatspiel, 
Stamp & Heacnck, [1924} 1 Ik. B. 566, 

1316. Add. Annotations :-— Refd. Bede Steam Ship- 
ping Co, « Bunge y Born, limitada S. A. 
(1927), 43 T. LR. 374; Wales v, Iron Trades 
Employers’ Assocn. (1928), 21 B. W. (LC. 
316. 

1316a. —— .J—-GREAT CENTRAL Hy. Co. v. 
SWANN (1913), 48 L. Jo. 47. 

1323. Add. Annotalions : —Refd. Griffiths v. Stude- 
bakers, [1924] 1 K. B. 1023; R.o. Leinster, 
[1924] 1 KK. 8. 81d. Mentd. Allen ov. White- 
head (1929), 15 PR. L. Re 655, 
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SecT. 6.—-EXCEPTIONAL RATES AND FARES 
(Vol. VIL, p. 207). 

1323a. Under 1921 Act—Meaning of *‘ standard ’’ 
& ‘* exceptional.’?]—The expression ‘ stan- 
dard ’’ as applied to charges in Part IIL. of 
the above Act is the correlative or com- 
plementary term to ‘‘ exceptional,” &, there 
bemg therefore no other alternative, every 
chargeable rate, fare, or charge for convev- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 30 of the 
above Act, to submit to the Rates Tribune! 
forms of schedules for standard season tickets 
& workmen’s tares.-—-fie STANDARD CHARGES 
ee (1923), 17 Ry. & Can. Tr. Cas. 
147. 


ee ce 


Sect. 7.— OWNER’S RISK RATES (Vol. VIL, 

p. 207). 

1323b. Conveyance of goods by passenger train at 
owner’s risk — Application for reduction of 
rate—Difference in risk negligible—Whether 
ground for two scales.J|—Appcts. were con 
signors of gramophone records in the form 
of flat discs by pasyenyer train. Resps. con- 
veyed these discs at full parcels scale, but 
under owner’s risk conditions. Appcts. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction shoyld be made 


eee en ene ee nee 


PART X. SECT. 9, SUB-SECT. 1. 


sq. fight of Minister of Transport 
tn fir free time for detention-—Under 


ee ce 
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S.C. (H. L.) 132; 59 Se. L. Re. 275.— 
SCOT. 
j-R. 2 


FRANK A. GILLIS 


Vol. VII.—Carriers. Cases 1246b--1826a. 


from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Resps. contended that in the case of goods 
cared by passenger train the dfference 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the difference of risk : ~Held: the diflerence 
in the risk to the railway cos. under the two 
seta of conditions being neyhgible, on the 
analogy of 192) Act, s. 46 (5), there was no 
groumd for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, A, 
when not properly packed, at owner’s risk. 
‘** Properly packed ”? means packed according 
to reasonable regulations made by the railway 
cos., the question of reasonableness to b. 
settled by the Tribunal in case of diflerence.-— 
Britis Music INpusrnins FEDERATION 
CALEDONIAN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 

1323¢c. - Grounds for ordering. |— 
Revised seales of rates based on the “ zone ” 
principje for the carriage of parcels by pas- 
seonger train at co.’s risk & owner's risk 
respectively were put into force by resp. cos. 
in Nov. 1918, & were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
& reduced scales for the above traffic were 
introduced, whereby the above inereases of 
1920 were reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner's risk 
scale were considerably less than those made 
in the charges under the co.’s risk seale. Upon 
an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, etc., 
cousigned by passenger train at owners risk : 
—Held: looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all; taking the 
ibove owner's risk scale of Nov. 1918, & not 
that of 1914, as sought by appets., as a basis 
ot caleulation, the owner’s risk rates by 
passenger train on appcets.” above traffic 
shotud not exceed those in force in Sept. 1020, 
as reduced, by 25 per cent.—SAUSAGE MANI - 
FACTURERS’ ASSOCN. 0. LONDON, MIDLAND & 
Scorrisnh Ry. Co., LONDON & NORTH JOASTERN 
Jty. Co., GREAT WESTERN Ry. Co., SOUTHERN 
Ry. Co., & CHESHIRE LINES COMMITTEE (1424), 
18 Ry. & Can. Tr. Cas. 59. 





_, 








1326a. Charges imposed by Ministry of 
Transport.|—Appcts. claimed reductions Im 
the charges made by resps. for the detention 
of ordinary wagons & sheets, which were In 


— 
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* Care stored on carrier's oar private 
trach "-— Private cure on private track 
of car owner.” |— TORONTO ELAMILTON 


ee ee 
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Cases 1326a—1349a. 


the case of wagons 3s. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 5s. per day, & in the case of sheets 
Gd. & 1s. for the like periods. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloading them. The charges in force in 
1913 bad been ls. Gd. per day for wagons & 
3d, per day for sheets after the free periods 
then given. Appcts. also claimed that in 
reckoning the above periods Saturday should 
_ be treated as half a day. Resps. contended 
that the charges complained of were reason- 
able, & also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the free periods & 
subsequent days :—Z/eld: (1) the ct. had 
jurisdiction to modify the charges complained 
of; (2) having reyard to the value of wagons 
& sheets as compared wilh 1918, the loss of 
profit to the railway cos. arising from detention, 
the standing & overall charges & the extra 
eapenses of shunting & occupation of siding 
involved, the charges of 3s. per day for wagons 
& Gd. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. & 6d. per day upon wagons & 
shects respectively after the expiration of the 
first. two days beyond the free periods were no 
longer justified, & should be discontinued, & 
the existing arrangements with regard to 
Saturdays should not be interfered with.— 
BuirisH Hay TrRapmRS' ASSOCN. v. LONDON, 
MIDLAND & Scorrisu Ry. Co., LONpDON & 
Nortu KASteERN Ry. Co., SOUTHERN Ry. Co., 
&% GREAT Western iy. Co., Buririsw IN- 
DUSTRIES FEDERATION v. SAME (1925), 18 
Ry. & Can. ‘Tr. Cas. 169. 


1330. Add. Annotation :-—As to (8) Consd. G. W. 


Ry. v. Laing (1922), 28 Com. Cas. 100. 


1331a. —-—- Congestion caused by increased traffic 


—Insufficiency of unloading sidings.|—Pitf. 
co. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traflic consigned to that 
station. Defts. were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increascd traffic, & the fact that the unloading 
siding could only accommodate a limited 
number of wagons at a time, a number of the 
Wagons arriving with goods at P. on defts.’ 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the dclay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Plitf. co. claimed from 


1837b. 


ENGLISH AND Empire Digest SuPPLEMENT. 


services provided or rendered by pltis. to 
defts. within the scope of pltfs.’ undertaking 
by the desire of defts.:—-Held: as, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed.— Great WESTERN Ry. Co. 
v. LAING (J.) & Co., Lin. (1922), 39 T. L. BR. 
93; 28 Com. Cas. 100, C. A. 


13837. Add. Annotation :—Generally, Refd. Prentice 


v. L. & N. B. By. (1925), 18 Ry. & Can. Tr. 
Cas. 177. 


1837a. ——- ——-.]—PRENTICE Broruurs, LTp. 


v. LONDON & Nortu Eastern Ry. Co., No. 
1166a, ante. 


Terminal charges not in fact made. ]— 
Appcts. carried on business as_ timber 
merchants at a private siding about half a 
mile from resps.’ station at Rt. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not entitled to make any 
charge over & above the charge for con- 
veyance :—H7eld: (1) the conveyance of 
appets.’ traffic started from or cnded at a 
siding in the It. station, & resps. were entitled 
to charge for any services prior or subsequent 
to such conveyance, & such services were in 
fact rendered & the charges were not excessive. 

(2) The ct. will not infer that station terminals 
are being paid simply because a siding rate 
& a station rate are the same in amount. 
It. is only open to the ct. to do so when com- 
parable traflics are passing from the station 
& the siding under such rates.—-Drxon 
(T. & M.) Lrp. v. LONDON, MIDLAND & 
ScorrisH Ry. Co. (1924), 18 Ry. & Can. Tr. 
Cas. 46. 





13842. Add. Annotation :—As to (1) Consd. G. W. 


Ry. v. Laing (1922), 39 T. L. R. 93. 


1349. Add. Annotation :—As to (2) Refd. Dixon 


v. L. M. & S. Ry. (1924), 18 Ry. & Can. Tr. 
Cas. 46. 


1349a. ——— Application for increase — Before 


‘‘appointed day ’’—1921 Act, s. 60.]—The 
Railway Rates Tribunal has jurisdiction under 
the proviso to the above sect. to entertain, 
prior to “‘the appvinted day’”’ to be fixcd 
under that Act, an application by a private 
siding owner for an increase in a rebate allowed 
him & for a consequent reduction in charge, 
& that jurisdiction is not qualified or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression “‘ charges ’’ in sect. 60 
including not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he may be entitled.— 
BRITISH ExTRACTING Co., Lrp., BRITISH 
Soap Co., Lrp., & BRrrisH CREAMERIES, LUrp. 
v. LONDON & NortH HASTERN Ky. Co. (1925), 
18 Ry. & Can. Tr. Cas. 102, C. A. 


Annotations Apia. British Hay Traders’ Assocn. v. L. M. & 
8S. Ry., L. & N. E. Ry., Southern Ry. & G. W. Ry., 
British Industries Federation v. Same (1925), 18 Ry. & 
Can. Tr. Cas. 169. Refd. Paul v. L. & N. M. Ry. (1927), 
19 Ry. & Can. Tr. Cas 228. 


defts. exceptional charges for the detention 
ot wagons in the storage sidings, under an 
implied contract or for accommodation or 











1365 ii. —— Long-standing volun- | tho onus is on the carrier to establish | Pacirico RY. Oos. (MILK Rats Casz) 


PART X. SECT. 11, SUB-SECT. 3. long-standing voluntary toll is sought, | COUNCIL v. GRAND TRUNK & CANADIAN 
tary toll.}~Where an increase in a ! its reasonabloness.—NATIONAL Dairy ! (1919), 26 Can. Ry. Cas. 113.—CAN. 


1873. Add. Annotation :—Consd. Re 


1364. Add. Annotation :—Refd. Tate & Lyle v. 


L. & N. EB. Ry. & L. M. & S. Ry. (1926), 
43 T. I. R. 134. 


Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 53. 


SEcT. 12.—REDUCTION OF RATES 
(Vol. VIIL., p. 217). 


1377a. Who may apply for—Trader ‘‘ interested °’ 


—Warehouseman & forwarding agent.|— 
Appcts., who were warehousemen & forward- 
ing agents at Trafford Park, Manchester, & 
who had unsuccessfully applied to the Hail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of 106s. 7d., formerly 
1073., charged upon cigarcttes consigned in 
two-ton lots from their Trafford Park ware- 
house, which was near to, but outside, the 
Manchester Docks, to King’s Cross, London, 
upon the ground that the corresponding 
rate from Liverpool was 54s. Gd., provisionally 
reduced to 50s. ‘he lower rate was also 
charged on similar traffic consigned from 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. Appcts. 
contended that where traflic as to which the 
conditions were in all respects alike is sent 
from two places A. & B. in the same district 
to the same destination, the same railway co 
shall not charge a higher suin from A. than 
from L., unless the distance of the destination 
in the case of A. is greater than the distance 
in the case of L., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in all respects alike, if in the one case there 
was competition which did not exist in the 
other. Kesps. objected that appcts. were 
not interested traders within 1921 Act, s. 60, 
& that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able :—iicld: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regard should be had to the 
following considerations: (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the above principles & taking 
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1377c. 


1377d. 


1377e. 


Vol. VitI.—Carriers. Cases 1864—137'7e. 


all the circumstances into account, appcts. 
should be allowed a rate of 72s. 6d. subject 
to any general revision of rates.—PORT OF 
MANCHESTER WAREHOUSES, LTD. v. CHESHIRE 
LINEs COMMITTEE, GREAT CENTRAL Ry. Co., 
& GREAT NortTaHeRn Ry. Co. (1922), 17 Ry. 
& Can. Tr. Cas. 95. 


1877b. Grounds for ordering —Necessity for prima 


facie case.]—Confectionery in bottles & jars 
was carried by the railway cos. originally at 
co.’s risk, & subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner’s risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles & jars :—Held: (1) anappct. 
for a reduction in rates must make a primd 
facie case for the saine; (2) such a case had 
been made upon the above facts; (8) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions ; (4) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner's risk, the saving to the cos., e.g. 
4 or 5 per cent., was not sufficient to justify 
a reduction in rate.—MANUFACTURING CON- 
FECTIONERS’ ALLIANCE. INCOMPORATED  v, 
CALEDONIAN Ry. Co. ({922), 17 Ry. & Can. 
Tr. Cas. 135. 


J—PoRT OF MANCHESTER WARE- 
HOUSES, LTbD. v. CHESHIRE LINES COMMITTEE, 
GREAT CENTRAT. Ry. Co. & GREAT NORTHERN 
Ry. Co., No. 1377a, ante. 


— Experimental rate.|—Upon an appli- 
cation for an experimental reduced rate of 
40s. per ton for tlax straw in full train Joads 
for a transit of approximately 200 miles, 
resp. railway cos. offered for a period of five 
months a rate of dos., plus siding haulage 
charge. The ordinary class rate was 88s. 2d., 
leas 124 per cent. Snuilar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that olfered :—-Held: the 
rate should be 45s. Qu.: whether the 
{Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic.— 
MARSH v. GREAT HASTERN & GREAT WESTERN 
Ry. Cos. (1922), 17 Ry. & Can. Tr. Cas. 129. 
Removal of flat-rate additions 
imposed by Minister of Transport. |}—Upon 
applications to remove certain flat-rate 
additions to the rates on appets.’ traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 50), 
s. 3 (1) (c):—-Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that the reasons 
given in support of their imposition by the 
former Rates Advisory Committee were not 
applicable to appcts.’ traffic; (3) the rates 
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on appcts.’ traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low mileage rates than on that 
carried at higher mileage rates, & that larger 
reductions in rates had been given to blast 
furnace than to appcts.’, 7.e., coal, traffic. 
(4) A rate is not. necessarily excessive because 

a railway co. are not handing back on balance 
to the traders all the savings that they are 
making in reduced expenses.— MONMOUTHSHIRE 
& SouTH WALES CoAL OWNER’S ASSOCN. v. 
GREAT WESTERN Ity. Co., MONMOUTHSHIRE 
& SouTH WALES CokE OvENS & BYE-PRO- 
pucTs WorkKS ASSOCN. v. SAME, SoUTH WALES 
PATENT FUEL MANUFACTURERS’ ASSOCN. 0. 
SAME (1923), 18 Ry. & Can. Tr. Cas. 1. 

1377f. Reductions granted to other interests. ] 
—Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part ol 
a larger increase which originally had been 
imposed on appets.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport. which had since been voluntarily 
reduced by resps., the following grounds were 
relied upon by appets. in support of their 
case: (1) that a greater proportionate re- 
duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for resps. 5 & (3) that they apprehended 
in the future an intensive forcign competition 
which a reduction in railway rates would 
assist them: to mect:-—Ifcld: (1) the re 
ductions in rates granted by resps. to the 
traffic of other industries were justified & 
did not establish a case of hardship or injustice 
to appets.; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to resp. cos., the period of 
prosperity in appcts.’ trade which was mainly 
due to the abnormal Wuropean political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under 1921 
Act, 8. 60, the onus lay upon an appct. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 
& appets. had not discharged that onus by 
alleging that a reduction in rates would assist. 
—-MINING ASSOCN. OF GREAT BRITAIN ?. 
LONDON, MIDLAND & ScOTrIsSH, LONDON & 
Norra EASTERN, GREAT WESTERN, & 
SOUTHERN Ry. Cos., & CHESUME LINES CoM- 
MITTEE, NATIONAL ASSOCN. OF COKE & 
Byr-PrRopucr PLANT (OWNERS) v. SAME 
(1924), 18 Ry. & Can. Tr. Cas. 14. 


Annotation :--—Gencrally, Meutd. Dixon v. L. M. & S. Ry. 
(1924), 18 Ry. & Can. Tr. Cas. 46, 


1377¢g. Abolition of free storage facilities. ]— 
Appcts., the owners of a warchouse at Trafford 
Park, Manchester, claimed that a rate of 
10s. Jld. per ton for sugar from Liverpool 
to their private siding at Trafford Park, 
being the same amount as the corresponding 
rate from Liverpool to resp. co.’s Oldham 
Road station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing terminal accom- 
modation & services, including twenty-eight 
days’ tree warehousing, at their Manchester 
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station. No sugar had been consigned by rail 
to appcts.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by resps., they had 
lost as a result a large part of their sugar 
traffic from Liverpool to Manchester, &, 
therefore, as from Nov. 1923, had restored the 
above free storage for an extended period of 
twenty-eight days :—-Held: the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lid. rate to Trafford Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included free storage at that station.—PORT 
OF MANCHESTER WAREHOUSES, LTD. ». 
LONDON, MIDLAND & Scorrisn Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 81. 

1377h. -|— Upon an application that the 
rates on molasses intended to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on the same basis 
as the rates for oileake & meals, which were 
in Class 3 of that classification :—~Held : there 
was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, & the ct. had not 
power at that stage to alter the classification.— 
NATIONAL ASSOCN. OF CoRN & AGRICULTURAL 
MERCHANTS v. LONDON, MIDLAND & SCOTTISH 
Ry. ©o., CRosKIELD’s OIL & CAKE Co., 
Lrp. v. Lonnon, Mipuanp & Scotrisy Ry. 
Co. (1926), 18 Ry. & Can. Tr. Cas. 97. 


| 13771. Group rates..—Goonp (JOHN) 
Sons, LTp. » LONDON & NoRTH FASTERN 
Ry. Co, (1927), 19 Ry. & Can. Tr. Cas. 191. 


1377}. Burden of proof—On applicant.|—-MINING 
ASSOCN. OF GREAT BRITAIN v. LONDON, 
MipLtaNnp & ScorTrisH, LONDON & Nort 
EASTERN, GREAT WESTERN, & SOUTHERN 
Ky. Cos., & CINESHIRE LINES COMMITTEE, 
NATIONAL ASSOCN, OF COKE & ByrE-Propucr 
PLANT (OWNERS) v. SAME, No. 1377f, andie. 


1377k. |—EBRw VALE STEEL, Inon 
& Coar Co., Lrp. v. LONDON, MIDLAND & 
Scorriso Ry. Co. (1927), 19 Ry. & Can Tr. 
Cas. 207. 

18771. Power of railway company during transi- 
tional period until ‘‘appointed day ’’—To 
raise reduced rates.|—Under 1921 Act, s. 60, 
the rates in existence on Aug. 15, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, & to raise them 
again without applying to the Railway Rates 
Tribunal, if by so doing they do not exceed 
the maximum.—-TaTE & LyLE. Lp. v. 
Lonpon & NortH EAsrern Ry. Co. & 
LONDON MipLann & ScorrTisn Ry. Co. 
(1926), 43 T. L. R. 1384; 71 Sol. Jo. 82, H. L. 

What rates—Owner’s risk rates. ]|—See Nos. 1323b, 
1323c, ante. 


Charges for detention.]~—See No. 1326a, 
ante. 














Vol. VIiI.-—Carriers. Cases 1388—1449. 


Part Xl—Remedies of and against Carriers. 


1389. Add. Annotation :--Apld. R. v. 


(1929), 46 T. L. R. 105. 


Harding 


13888. Add. Annotation :—As lo (1)Refd. Pennington 


® Rehance Motor Works, [1923] 1 K. B. 


i a 


1390. Add. Annotation :— Refd. Lake v. Simmons | 1449. Add. Citation -- 91 3.. J. K. B. 39. 
Add. Annotations :-—Refd. Anderson v. Equit- 


. J. A.B. 586. 


1387. Add. Annotation :—Mentd. National Pro- 
vincial & Union Bank of England v. Lindsell 


(1921), 91 I. J K. B. 196. 


PART XI. SECT. 1, SUB-SECT. 2. 


ab. (loods carried undcr approved bill 
of lading—Action by connecting currier 
against shipner—Nat maintainable.j— 
NEW YorK CENTRAL RY. Clo. ». 
Evuiorr (N.S.), [1928] 2 TD. L. 2.9738: 
34 Can. Ry. Cas. 246.—CAN. 


PART XI. gat Ge 4,.— 
. (a). 
st. Payment for services rendered— 


able Life Assce. Soc. of the United States 
(1926), 1384 . T. 5573 Dexters v. Hill Crest 


Oil Co. (Bradford), [1926] 1 K. B. 348. 


Towing damaged motor car.j\~— ‘TERRY 
tv AUTOMOBILE OWNERS 
No. 15 i, ante. 


PART XI, SECT. 2, SUB-SECT. 1. 


sx. Consiynee-— Damage to goods en 
route—-Ouner having paid damage to con- 
signec.)}-—-Where au owner of goods had 
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indorsed a@& bill of ladmeg to the buyer: 


~-Hfeld. he had parted with all his 
rights to obtain damages from the 


carrier. The fact that the owner paid 
the indorsee the damages siffered by 
the woods en route did not deprive the 
latter of Jns right of action against the 
earrier.—Fonb Moror Co. t. UNION 
ss. Co., (19vo5p1 DO. L. RR. 2655 (1924) 
3 W. W. R. 718.— CAN, 


Oases 1—23b. 


la. 


3a. 


in the above sect. is to be construed in 8 ii. 
its legal & not its popular sense.— 
CHESTERMAN *% KRDERAL COMR. OF 
TAXATION, [1926] A. C.128; 95 L. J. 
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CHARITIES. 
Part 1.—Charitable Purposes. 


Add. Annotations :— As to (1) Consd. Jack- 
son’s Trustees v. Lord Advocate (1926), 10 
Tax Cas. 460. Folld. Re Williams, Public 
Trustee v. Williams, [1927] 2 Ch. 283. Refd. 
R. v. Income Tax Special Comrs., Fz p. Rank’s 
Trustees (1922), 127 L. T. 651; Jackson v. 
Voss, [1923] 2 K. B. 357; Brighton College 
v. Marriott (1924), 69 Sol. Jo. 229; I. R. 
Comrs. v. Glasgow Musical Festival Assocn 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College. Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas 139; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142. As to (2) Consd. 
A.-G. v. National Provincial Bank, [1924] 
A. C. 262; Verge v. Somerville, [1924] A. C. 
496; Chesterman v. Federal Taxation Comr. 
(1925), 42 'T. I. R. 121; BR. v. Income Tax 
Special Comrs., Hx p. Lleadmasters’ Conference, 
Same v. Same, Hz p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 6513 
Jackson's Trustees v. Lord Advocate (1926), 
10 Tax Cas. 460; I. R. Comrs v. Yorkshire 
Agricultural Soc (1927), 44 T. L KR. 59. 
Apld. General Medical Councilv I. lt. Comrs., 
English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. 578. 
Distd. Geologists’ Assocn. v. J. Lt. Comrs. 
(1928), 14 Tax Cas. 271; Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 6557. 
Refd. Barber v. Chudley (1922), 92 L. J. K. B. 
711; KR. v. Income Tax Special Comrs., Ex p. 
Rank’s Trustees (1922), 127 L. T. 651; Le 
Hummeltenberg, Beatty v. London Spiritua]- 
istic Alliance, [1923] 1 Ch. 237; Re Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30 ; 
fie Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 398; He Gray, Todd v. 
Taylor, [1925] Ch. 362; I. R. Comrs. v Falkirk 
Temperance Café Trust (1926), 11 Tax Cas. 
353; I. lt. Comrs. v. Glasgow Musical Vestival 
Assocn. (1926), 11 Tax Cas. 154; I. R. Comrs. 
v Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technical 
College. Galashiels v. I. R. Comrs. (1926), 11 
Tax Cas 1389. Generally, Mentd. Martin ». 
aah Martin v. I. R. Comrs., [1926] 1 K. B. 
a a) » 





-]— VERGE v. SOMERVILLE, No. 199b, post. 


Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 
Add. Annotation :—Refd. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 518. 
Motive immaterial.]—(1) Motive is im- 
material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 





gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy pres.—Re KING, KERR v. BRADLEY. 
[1923] 1 Ch. 248; 92 L. J. Ch. 292; 128 L. T, 
790 ; 67 Sol. Jo. 313. 


Question for court.|—To be valid 
a charitable bequest must be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it.—Ke HUMMELTENBERG, 
BEATTY v. LONDON SPIRITUALISTIC ALLIANCE, 
[1923] 1 Ch. 2837; 92 L. J. Ch. 326; 129 
L. T. 124; 39'T. L. R. 203; 67 Sol. Jo. 313. 

Annotations :- -Consd. I. R. Comrs. v. Temperance Council 

of Christian Churches of Kngland & Wales (1926), 136 
L. T. 27. Apprvd. He (irove-Grady, Plowden v. Lawrence, 
{1929] 1 Ch. 557, 

4b. -— - --—.]—-Re GROVE-GRADY, PLOWDEN 
v. LAWRENCE, No. 208a, post. 

—~— ~—— Beneficiaries formerly helped 
by testator.|—Ite SHEPHERD, SMITHEM v. 
SHEPHERD (1921), 152 L. T. Jo. 18. 

17. Add. Annotation :—-Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

22. Add. Annotation :—Folld. Re Lucas, Rhys v. 
A.-G., [1922] 2 Ch. 52. 

23. Add. Annotation :—Refd. Verge v. Somerville, 
[1924] A. C. 496. 

——— Trade union certified to be war 
charity—Necessity for registration under War 
Charities Act, 1916 (c. 43).]|—-The National 
League of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the Charity Comrs. as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
victed of having solicited & obtained money 
from’ members of the public :—Held: the 
League was a charity as well as a trade union, 
& required to be registered under both those 
Acts, & the conviction must be affirmed.— 
BARBER v. CHUDLEY (1922), 92 L. J. K. B. 
711; 128L. T. 766; 87J.P.69; 21L.G. R. 
114, D. C. 

23b. ——— ‘* Oldest respectable inhabitants ’’— 
Valid.|—Testator gave the income to be 
derived from all his sccurities to A., for her 
life, & after her decease to ‘“‘ the oldest 








12a. 








23a. 


charitable within Stat. Eliz. the ct. 


PART I. SECT. 1. eae: 134L.7T. 360; 42T.L.R.121. assocn. & if these are found to be 


1 vi. —— Fstatc Duty Assessment Act, 
1914, s. 8 (5).]—The word ‘‘charitable ”’ 


Pu 





may hold the gift to be for charitable 
se not source.J—In Ppurposes.—PERPETUAL TRUSTEK Co., 


rpo. 
determining whether agifttoanassocn,. LTD. v. SHELLEY (1921), 21 8. R. 
is a gift for charitable purposes, the ct. . N. 8. W. 426; 38.N.S.W. W.N 132, 
may inquire inte the objects of the ' ~-AUS. 
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27. 
27a. 


29. 
34a. 


respectable inhabitants in G. to the amount 
of 5s. per week each ’’ :—Held: the amount 
of the gift implied poverty, &, coupled with 
the use of the word ‘‘ oldest,’’ implying age, 
was sufficient to render the gift a good 
charitable bequest.—Re Lucas, Ruys v. 
A.-G., [1922] 2 Ch. 52; 91 L. J. Ch. 480 ; 127 
L. T. 272 ; 66 Sol. Jo. 368. 

Add. Annotation :—-Consd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 

——-.]—Testatrix gave the income of 
certain shares in a public co. for the education 
of children of employces of the co. & gave 
the income of further shares in the co. for 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion :— 
Held: both gifts were good charitable 
bequests, the first being tor promoting educa: 
tion & the second for the alleviation of 
poverty.—Re RAYNER, CLOUTMAN v. REG- 
NART (1920), 89 L. J. Ch. 869 3 122 L. '€. 577; 
84 J. P. 61. 

Add. Annotation :—Consd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 


Distributing coal & making loans to 








poor & deserving inhabitants.|/—Testator, a | 
native of F., a small village, bequeathed his ' 


residuary cstate to trustees upon trust to 
set aside £800 as a ‘‘ Coal Fund,” the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of F. as a committee 
should think fit, & to hold the rest of his 
residuary estate as a “ Loans Fund” & to 
apply the capital & income thereof, under the 
direction of the committee, “in making 
loans to poor & deserving inhabitants of the 
parish of F. in manner hereinafter provided.” 
No loan was to exceed £100, repayable within 
nine years at longest. .No intcrest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowers 
were to be inhabitants or residents of F. not 
above the age of thirty-five’years. Testator 
directed that ‘‘all surplus money forming 
part of or arising from the ‘ Loans Fund’ 
over & above £500 & not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if & when required ”’ :—Held : 
(lL) the will displayed a general charitable 
intention & contained an immediate & 
effective gift of the whole of the residue to 
charity, displacing the claim of the next of 
kin ; (2) the question of accumulation beyond 
the period allowed by law did not arisc, the 
possibility of a surplus hereafter not impairing 
the validity of the immediate gift to charity ; 
(3) the doctrine of cy-prés could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accumula- 
tion had expired.—-lt?e MONK, GIFFEN v. 
WEDD, [1927] 2 Ch. 197; 96 L. J. Ch. 296; 
1387 Ll. T.4; 43 T. L. It. 256, C. A. 


Annotation :—As to (1) Refd. I. R. Comrs. v. Ltoberts Marine 
Mansions Trustees (1927), 43 fT. L. 1. 270. 


45. 


Add. Annotations :—Apld. I. R. Comrs. 1. 
Roberts Marine Mansions Trustees (1927), 
43 T. L. R. 270. Refd. Re Clarke, Bracey 
ee en Lifeboat Institution, [1923] 


— ~~ 


46. 


47a. 


48, 


49, 


50. 
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Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Blackwell v. Blackwell, 
[1929] A. C. 318. 

Nursing home-——Persons of moderate means— 
Gift charitable.|—-Testator made the fol- 
lowing gift in his will: ‘‘ I give & bequeath 
all the residue & remainder of my estate not 
otherwise disposed of by this my will to: 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 
assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible to benefit 
under the National JIealth Insurance Act, 
Old Age FPensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
some moderate contribution; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) & such 
other funds, charities & institutions as my 
exors. in their absolute discretion shall think 
fit; & 1 direct that such residue shall be 
divided amongst the Jegatees named in the 
paragraphs (a), (b), (ce), & (d) lastly herein- 
before contained in such shares & pro- 
portions as my trustees shall determine.”’ 
It was admitted that the objects under (b) 
& (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty :—Held: (1) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need; (2) the objects 
specified under heading (d) being for such 
indefinite charitable & non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, & therefore though a 
trust for charitable & non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes & another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were.— 
Re CLARKE, BRAcEY v. RoyvaLt NATIONAL 
LIFEBOAT INSTITUTION, [1923] 2 Ch. 4073 
92 L. J. Ch. 629; 129 L. T.310; 39 T. L. R. 
433; 67 Sol. Jo. 680. 

Add. Annotations :—-Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. TL. 7h. 
121. Apld. fe Williams, Public Trustec v 
Williams, [1927] 2 Ch. 288. Refd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. 
271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173; Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. 

Add. Annotations :—Consd. Chesterman vw, 
Tederal Taxation Comr. (1925), 42 T. L. fh. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Refd. Geologists’ 
Assocen. v. I. R. Comrs. (1928), 1 ft Tax Cas, 
271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1920] 2 Ch. 173; He 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. 

Add. Annotations :—.4s to (2) Consd. Geolo- 
gists’ Assocn. ». I. R. Comrs. .(1928), 14 
Tax Cas. 271. Refd. Re Barclay, Gardner v. 
Barclay, Steuart v. Barclay, [1929] 2 Ch. 173. 


Cases 57—79a. 


57. 
62. 
66. 


68. 


69. 


78a. 


73b. 


sa. Political econam 
Tas. lL. k, 139.—AUS 


Add. Annotation :—As{o (2) Apld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
Add. Annotation :—Refd. Brighton College v. 
Marriott (1924), 69 Sol. Jo. 229. 


Add. Annotation :—Refd. I. R. Comrs. ». 
Temperance Council of Christian Churches 
of England & Wales (1926), 136 L. T. 27. 


Add. Annotations :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258 ; Geologists’ Assocn. 
v. I. R. Comrs. (1928), 14 Tax Cas. 271. 


Trust to erect national theatre—& revive 
English classical drama—Valid.J—(1) The 
Shakespeare Memorial Trust was established 
to erect & endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving nglish 
classical drama, & stimulating the art of 
acting :— Held: the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
LORD MACNAGHTEN in Jncome J'ax Spccial 
Purposes Comrs. v. Pemsel, [1891] A. C. 53]. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity :—Held: notwith- 
standing that in the inception of its formation 
if was contemplated that the charity should 
be supported by annual subscriptions as 
well as by incomine from endowment, & not- 
withstanding that there was an interval 
of nine days only between the donation & the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 
5.62; & as it was, therefore. not exempted 
from the jurisdiction of the Charity Cornrs., 
their consent to the sale by the charity was 
required.—-2?e SHAKESPEARE MEMORTAL 
Trust, LytTron (EARL) v. A.-G., [1923] 2 Ch. 
380; 92 L. J. Ch. 551; 130 1. T. 56; 
T. 1. R. 610, 676; 67 Sol. Jo. 809. 


Bequest to provide sweets—For all children 
within parish—Not confined to those attending 
school—Not valid.|—Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide ‘“‘a pennyworth of swects 
each for all boys & girls below the age of 
fourteen resident@within the parish,’ & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
& cottages :—Held: since there was no 
provision as to the gift of sweets being 
confined to children who had attended 





ae 


Annotation :—Refd. I. 
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school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
best-kept gardens & cottages was a good 
charitable gift as it was one for the benefit 
of the community.—Re PLEASANTS, PLEAS- 
ANTS v. A.-G. (1923), 39 T. L. R. 675. 

Me Comrs. v. Yorkshire Agricultural 


Soc., [1928] 1h. B, 611 


75. 


75a. 


78. 


79a. 


Add. Annotations :—Apprvd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Geologists’ 
Assocn. v. 1. R. Comrs. (1928), 14 Tax Cas. 
271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173. Refd. 
Re Patten, Westminster Bank v. Carlyon, 
[1929] 2 Ch. 276. 

.|—Testator by his will, wherein he 
described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investinent. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. & B., the rector of 
lu. & the vicars of two other parishes & their 
successors, together with a Jayman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustecs. 
After stating that his wife left. her interest in 
certain property to him to be used as he 
wished, but for preference for Church pur- 
poses, testator, in expressed accordance with 
her wish, by clause 3, devised all he should 
die possessed of as a fund for assisting thc 
education of candidates for Holy Orders in 
the Church of Mngland, to be administered 
by the trustees. Clause 12 contained the 
following proviso: ‘If for any sufficient 
reason, whether discndowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents cxpressed by a majority of the 
Diocesan Conferences of B. & St. DD.” :-— 
Held: the objects to which the trustees 
were, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objects & were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction & edification 
of the public, & the gift in clause 3 was a 
valid charitable gift.—Re WILLIAMS, PUBLIC 
TRUSTEE v. WILLTAMS, [1927] 2 Ch. 2835 96 
Il. J. Ch. 449; 187 L. T. 4773; 71 Sol. Jo. 
605. 


Add. Annotations :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407; Ae King, Kerr v. Bradley, [1923] 
1 Ch, 243, 


Benefit of Roman Catholic Church—Open to 
public—Valid.J|—(1) A bequest. for the benefit 
of a church belonging to a monastic order of 
the Roiwnan Catholic Church but open to the 
public was not rendered invalid by Roman 
Catholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
death of G., to whom she had given a life 
interest, in the following terms: ‘“ To 
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y—Furtherance of better relations between employers & employees—Valid.J—Re COBRETT (1921), 17 


the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at. 
the moment of the legacy falling due, & 
failing him to any other representative 
Father of the Order of the Society of 
Jesus...” :—Held: the gift was to this 
Superior upon trust for the bencfit of the 
church at Farm Street as he might in his 
discretion think fit; & this was a valid gift. 
(2) Testatrix died in 1910, & G. died 
in 1928. The Superior of the Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at. the death 
of testatrix as at the death of G.:-—-Held: 
the gift) was a valid gift to the Superior at 
the moment of G.’s death absolutely.— 
Re BARCLAY, GARDNER v. BARCLAY, S'TEVART 
v. BARCLAY, [1929] 2 Ch. 173; 98 L. J. Ch. 
410; 1411. T. 4473 45 T. L. BR. 406. C. A. 


Add. Annotation :—Refd. Ie Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 


89. Add. Annotations :—As to (1) Apld. Geolo- 
cists’ Assoen. v. J. R. Comrs. (1928), 14 Tax 
Cas. 271. Consd. Ae Bain, Public 'rustec 
v. Ross (1929), 45 T. L. R. 617. Refd. Pe 
Williams, Public Trustee v. Williams, [1927] 
2 Ch. 283. 

Add. Annotation :—Generally, Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 


94 Add. Annotation :—Refd. Re Hummelten- 
berg, Beatty v. London Spiritualistic Alliance 
(1923), 92 L. J. Ch. 326. 

Add. Annotations :—Consd. [te Barclay. 
Gardner v. Barelay, Steuart 7. Barclay, [1929 | 
2 Ch. 173. Refd. Blackwell v. Blackwell, 
[1929] A. C, 31s. 
Invalid.|—-WALPOoL’s 
(1349). Duke, 95. 


Annotations :—Consd. Adams & Tambert’s Case (1602), 4 
ae Rep. 104b. Refd. Heath v. Chapman (1851), 2 Drew. 


114. Add. Annotation :—-Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

117. Add. Annotation :—Mentd. fe Manners, 
Manners v. Manners, [1923] 1 Ch. 220. 

119. Add. Annotations :-—Refd. Blackwell ve. Plack- 
well. [2929] ALC. 318. Mentd. Ward v. Van 
der Loeff, Burnyeat v. Van der Loeff, [1924] 
A. C. 653. 


128a. For benefit of church open to public- - 
—Valid.i\—Re BARCLAY, GARDNER v. LBar- 
CLAY, STEUART v. LARCLAY, No. 79a, ante. 


129. Add. Annotations :—Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. KR. 
121; Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271. Refd. Re Williams, 
Public Trustee v. Williams, {1927] 2 Ch. 283 ; 
fie Barclay, Gardner v. Barclay, Steuart 
v. Barclay, [1929] 2 Ch. 173; Ae Patten, 
oe Bank v. Carlyon, [1929] 2 Ch. 

6. 

130. Add. Annolation: -Consd. Re Barclay. 
Gardner v. Barclay, Steuart. v. Barclay, (1929; 
2 Ch. 173. 


135. Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

137. Add. Annotation :—Mentd. Nicholson v. Iing- 
land, [1926] 2 K. B. 93. 


155. Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. ; 


82. 


90. 


106. 








110a. CASE 





Vol. VIII.--Charities. Cases 79a—206. 
157. Add. Annotations :—As to (1) Consd. Ke 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407; Re Davis, 
Thomas v. Davis, [1923] 1 Ch. 225. Refd. 
Re Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258; Be 
Grove-Grady, Plowden v. Lruwrence, [1929] 
1 Ch. 557. 
Add. Annotation :—Distd. Re Gwvon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 
195a. Shakespeare Memorial Trust-——Erection of 
theatre—Revival of English classical drama— 
Valid.}—Re SHAKESPEARE MEMOKIAL TRUST, 
LYTTON (EARL) v. A.-G., No. 73a, ante. 


196. Add. Annotation :—As to (1) Refd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 

197. Add. Annotation :—-As to (1) Folld. Ite Gray, 
Todd v. Taylor, [1925] Ch. 362. 

199a. Promotion of physical efficiency of army— 
Encouragement of sport-—Valid.]—By his 
will testator gave a sum of £3,000 to form th» 
nucleus of a regimental fund for his regiment 
“for the promotion of sport, including in 
that term only shooting, fishing, cricket, 
football, & polo.’ Ile also thereby gave 
directions as to the management of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, ‘‘ to the aforesaid 
Sporting Fund” to be held upon the same 
terms as the former legacy :—Held: the 
silts were gilts for the purpose of promoting 
the physical efficiency of the army, & were 
valid charitable giflts.—ARe Gray, Topp v. 
TAYLOR, [1925] Ch. 362; 94 1. J. Ch. 430 ; 
133 L. T. 680; 41 T. L. R. 845; 69 Sol. Jo. 
398, 

Annotation :—Consd. J. . Comra. v. Yorkshire Agucultural 

moe,, {1925} J bk. BB. GLL. 

199b. Repatriation of soldiers—After war service— 
Valid.J—(1) A valid charitable trust may 
exist altnough in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residuary estate ‘‘ unto the trustees for 
the time bemg of the ‘ Repatriation Fund ’ 
or other similar fund for the benefit of the 
New South Wales returned soldiers.””? At the 
date of the will, & of testator’s death, there 
wus established under statutes of the Com- 
monwealth of Austraha a repatriation fund 
tor Australian soldiers generally, but there 
was no repatriation fund, or sumilar fund, 
for New South Wales soldiers :—Held: 
(2) the gift created a valid charitable trust ; 
(3) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the charity, & the settlement of a scheme 
had been rightly directed.—VEKGE v. SOMEK- 
VILLE, [1924] A. UO. 496; 131 L. T. 107; 
40 T. L. R. 2793 68 Sol. Jo. 419; sub rom 
VERcE v. SOMERVILLE, A.-G. FOR AUSTRALIA 
vu. SOMERVILLE, 93 Li. J.P. OC. 1738, 1. C. 

Annotation:—As to (2) Refd. General Medical Council %,. 

d. K. Comrs., Enghsh Branch Conneil of Generul Medical 
Council v. Same (1928), 97 L. J. Ke Be 578. 

201. Add. Annotation :—Consd. Ite Grove-Grady, 
Plowden v. Lawrence, [1920] 1 Ch. 557. 

205. Add. Annotations :—As to (1) Consd. Adamson 
v. Melbourne & Metropolitan Board of Works, 
[1929] A. C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [J929] 1 Ch. 557. 

206. Add. Annotations :—As to (1) Dbtd. Re Tum- 


183. 
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Cases 206—281a. 


208a. 


210. Add. 


meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd. I. ft. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
447T.L. R. 59; Ke Grove-Grady, Plowden v. 
Lawrence, [1927] 1 Ch. 557. As to (2) Refd. 
I. R. Comrs. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 186 L. T. 27. 


208. Add. Annotation :—As to (2) Expld. & Distd. 


ite Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557. 

If beneficial to community.}— 
Testatrix, who died in 1925, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution to be called 
the ‘Beaumont Animals’ Benevolent Society ” 
under such rules & regulations & under such 
committee of management not exceeding ten 
members & otherwise in all respects as her 
trustees should in their absolute discretion 
think fit, & having regard to her wish that. 
the expense of management should be kept 
as low as possible ; provided that all members 
of the committee & of the governing body & 
all officials of the said society should be & 
always have been declared anti-vivisectionists 
& opponents of all sport involving the pursuit 
or death of any stag, dcer, fox, hare, rabbit. 
bird, fish, or any other animal, & to have for 
its objects (a) the acquisition of land, per- 
mitted by a judge of the Ch. Div. or the 
Charity Comrs., for the provision of refuges 
for the preservation of “‘ all animals, birds or 
other creatures not human’; (6) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such socicties or 
homes for the benefit of animals gencrally 
or for the benefit of individual cases British 
or foreign as the committee of the “ Beau- 
mont Animals’ Benevolent Society’? might 
think fit; (ce) the founding, establishing, 
endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no deelared  vivi- 
sectionist upon the governing body or bodies 
thereof or in any way connected with the 
management thereof :—Held: although a 
trust in perpetuity for animals might be a 
rood charitable trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad; there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & valid 
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218a. Encouragement of gardening—Charitable.]| 


215. 


215a. 


217a. 


220. 


—Re PLEASANTS, PLEASANTS v. A.-G., No 
73b, ante. 

Add. Annotation :—As to (2) Refd. Verge v. 
Somerville, [1924] A. C. 496. 

Of Jews to Palestine—Gift to Jewish 
National Fund—Valid.|—-A summons asked 
whether deft. co., the Judischer National- 
fonds, Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared : 
‘“whereas it is my desire that members 
of my family shall make their home in 
Palestine working & living on the land, I 
give, devise, & bequeath all the residue of 
my estate subject as aforesaid to the 
Juidischer Nationalfonds which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family as are 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ”’ 
Held: the co. was bencticially entitled to the 
fund to be applied by them su far as was 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co.—Re ROSENBLUM, ROSEN- 
BLUM v. ROSENBLUM (1924), 181 L. T. 21; 
68 Sol. Jo. 320. 


Add, Annotations :-—As to (1) Consd. I. R. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
4i eT. I. R. 59. Generally, Refd. General 
Medical Council +. I. R. Comrs.. Iinglish 
Branch Council of Gencral Medical Council 
v. Saime (1928), 139 1. T. 225. 


Primrose League—Not a charity.]—Testa- 
trix by her will gave a leasehold house 
‘to the Primrose League of the Conservative 
cause to be used as a habitation in connexion 
with the league or in a mauner which will 
benefit the cause ’’ :—Held: as the gift was 
impressed with a trust & could not be sold, 
& as the league was not a charity, the gift 
failed.—Re JONES, PuRLIC TRUSTER v. 
YLARENDON (EARL) (1929), 45 T. L. R. 259. 
Add. Annotations :—Consd. Re King, Kerr 
v. Bradley, [1923] 1 Ch. 243. Refd. Rr 
Clarke, Bracey v. Royal National Lifeboat, 
Institution, [1923] 2 Ch. 407. 





© ase 
e 





charitable trusts.— Re GROVE-GRADY, PLow- | . 
mer 231. Add. Annotation :—Gencrally, Mentd. Ke 
DEN ¥. LAWRENCE, [1920] 1 Ch. 657; 98 Villar, Public Trustec v. Villar, [1929] 1 Ch. 
L. J. Ch. 261 3 140 L. T. 659 ; 45 T. L. R. 243 
261 B4 73 Sol. Jo. 158, C. A. : >) ° 
Annolation : —Consd. Re Tetley, 231a. .|—Testator gave £200 to his trustees, 


National Provincial & Union Bank of England 
v. Tetley, [1923] 1 Ch. 258. 


- Add. Annolation :-—Mentd. A.-G. v. London 
& Home Counties Joint Hiectricity Authority, 
[1929] 1 Ch. 513. 


218. Add. Annotation :—Refd. Re Gray, Todd 


Taylor, [1925] Ch. 362. 


on trust to invest it & to pay the income 
thereof to a cemetery co. ‘ during such 
period as they shall continue to maintain & 
keep ” two specified graves “ in the cemetery 
in good order & condition with flowers & 
plants thereon as same have hitherto been 
kept by me,” & he declared that, if the 
graves should not be kept in such order & 


PART I. SECT. 6, SUB-SECT. 1. 

218 iv. 
A direction in a will to the cxors. to 
deposit a sum in a bank or invest it, 
“*the yearly interest to be devoted to 
the care of my grave,’’ creates, leaving 
statutory provisions out of considera- 


LO A A CR  eremnrr | | ore 


tion, a perpetual trust; &, as the pur- 
nose is not charitable, is void; but 
fe -gisintive sanction is given to this 
particular form of perpetual trust, by 
shore sect. — Re JONES (1918), ** 
. iL. RR. 62; 13 0. W. N. 405.—CAN. 
~.}--Bequests made fo 
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bodies incapable of contracting, on 
the condition precedent that they 
should agree with testator’s trustees 
to caro for certain burial lots for all 
time :—Held : void.—He LAING ESTATE, 
[1927] 1 W. W. R. 699; 38 B.C. R 
449.—-CAN. 


condition, his trustees should pay & apply 
the income in manner therein mentioned :— 
Held: the gift was a valid gift. fe CHARDON, 
JONNSTON v. DAVIES, [1928] Ch.. 4643; 97 
L. J. Ch. 289; 139 1. T. 261. 


238a. ——- In memory of testatrix —Valid.|—Jte 


240. 


241. 


242. 


245. 


247. 


249. 


250. 


251. 


255. 


295. 
302. 
316. 


PART I. SECT. 6, SUB-SECT. 2. 


h i. 


KING, Kerr v. BRADLEY, No. 3a, ante. 


Add. Annotation :—Apld. I. RK. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. li. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 1386 L. T. 60. 


Add. Annotalions :— Refd. I. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, [. It. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 
T. L. RR. 612; T R Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 'l. 1. R. 59. 


Add. Annotation :—-Refd. I. li. Comrs. v. 
Soc. for Relicf of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. J. RR. 612; I. R. Comrs. v. Yorkshire 
Agricultural Soc., [1928] 1 K. B. 611. 


Add. Annotation :— Refd. J. 1. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. 2. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 
T. L. R. 612. 

Add. Annotation :—Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. RR. 612. 


Add. Annotations :-—Apld. I. R. Comrs 1. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R Comrs. v. Medical Charitable Soc 
for West Riding of Yorkshire (1926), 156 
L T.60. Mentd. Toates v. Toates, [1926] 2 
K. B. 30. 


Add. Annotation :——As lo (1) Refd. Re Patten, 
Westminster Bank tv. Carlyon, [1920] 2 Ch. 
276. 

Add. Citation :—[1912] 1 Ch. 29. 


Add. Annotations :—As to (1) Apld. Jt 
Patten, Westininster Bunk v. Carlyon, [1929' 
2 Oh. 276. <As to (2) Refd. Re Kuypers. 
Kuypers v. Kuypers, [1925] Ch. 244. Generally 
Refd. Re Bancroft, Bancroft v. Bancroft. 
[1928] Ch. 577. Mentd. Ae Sikes, Moxon 1. 
Crossley (1926), 43 T. L. R. 57. 


Add. Annotation :—As to (2) Refd. Verge v 
Somerville, [1924] A. C. 496. 


Vol. VIII.—Charities. Cases 231a—364. 


259. Add. Annotation :—As to (1) Refd. Re Grove- 
Grady, Plowden v. Lawrence, [1929] 1 Ch. 
577. 

165. Add. Annotation :—Refd. Chesterman  v. 
Federal Taxation Comr. (1925), 42 T. L R. 
121. 

265a. Gift to Jewish National Fund—To enable 
testator’s relations to settle in Palestine.|— 
Re ROSENBLUM, ROSENBLUM v. ROSENBLUM, 
No. 215a, ante. 

266. Add. Annotations :—As to (1) Consd. Re Gray, 
Yodd v. Taylor, [1925] Ch. 362. Apld. Le 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. 


266a. Provision of knickers for all boys of district — 
Void.|—Testator devised his residuary estate 
on trust, the income to be applied for ever 
in providing knickers for boys who resided 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt) of parochial relief :— 
Held: as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
perpetuitics—te Gwyon, PuBLIC TRUSTEE 
vy. A.-G. (1929), 46 T. L. R. 96; 73 Sol. Jo. 
833. 

267a. Social club—Staff¥ Christmas fund—Invalid.] 
—Testator gave three legacies in the follow- 
ing terms: ‘‘ To the Junior Carlton Club, 
Pall Mall, S.W.: £100 of Funding Loan in 
trust to pay the intcrest yeariy to the Staff 
Christmas Fund. To the Union Club, 
Brighton: £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas Fund. To the Sussex County Cricket 
Club: £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ”’ :— 
eld: the legacies to the clubs were not 
charitable, &, therefore, invalid.—Re PATTEN, 
WESTMINSTER BANK v. CARLYON, [1929] 2 
Ch. 276; ¥8 L. J. Ch. 419; 141 L. T. 295; 
45 T. L. R. 504. 

267b. Cricket club—Nursery fund-—Invalid.]—le 
PATTEN, WESTMINSTER BANK v. CARLYON, 
No. 267a, ante. 

270. Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England vr. 
Tetley, [1923] 1 Ch. 258. 

272a. Gift to Universal Negro Redemption Fund— 
Valid.|—-UNIVERSAL NrcgKo IMPROVEMENT 
ASssocn. INCORPORATED v. Monten (10928), 
44T. I. R. 831 5 72 Sol. Jo. 154, P. C. 


Part Il.—Assurances for Charitable Purposes. 


Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

Add. Annotation :—Retd. Ne Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 





350. Add. Annotation :—Retd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A.C. 218. 

351. Add. Annotation :—Refd. I. R. Comrys. t. 
Forth Conservancy Board, | 1929) ALC. 218. 

384. Add. Annotation :—Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 


& paid to the House of Providence. institutions named.— Ini uani.y vr. Map- 
. These were voluntary unincorporated DEN (1867), 18 Gr. 386, AN. 
Society of St. Vincent de associations :—J/cld: so far as they 


Paul—House of Providence.}—Testator could be paid out of persunalty these Li. Fund of Benevolence of Freemasons 
bequeathed £100 to the Society of St. legucies were good; & should be paid —Valw.j—le Voss, PuBLio Trustex 
Vincent de Paul, & directed the residue 


of his 


over to the persons having the manage- rs [1926] S. A. S. RR. 216.— 


estate to be converted into cash, ment of the pecuniary affairs of the 
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Cases 897—'702a. 


897. Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

398. Add. Annotation :—Refd. Re  Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


421. Add. Annotation :—Mentd. Harper v. Hedges; 
[1923] 2 K. B. 314. 

429. Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

432a. Art gallery—Valid-—Right of trustees to 
ants house & grounds.]--fe TOWNER, 

TASTBOURNE CoRPN. v. A.-G. (1923), 40 
T. L.-R. 3. 

464. Add. Annotation :—Refd. Ie Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

466. Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

472. Add. Annotations :—Consd. Re Clarke, Bracey 
v7. loyal National Lifcboat Institution, [1923] 
2Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

480. Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 107. 

498. Add. Annotation :—Mentd. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


503. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


551. Add. Annotation :—Mentd. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 


574. Add. Annotation :—Mentd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 
603. 


591. Add. Annotation :—Crenerally, Mentd. Re 
Berchtold, Berchtold v. Oapron, [1923] 1 Ch. 
192. 


625. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence [1929] 1 Ch. 557. 


- Under Education Act, 1921 (c. 

Ss. 117—-Assurance of land for erection of 
sanatorium—Exempt.]—Ive LlaRROW ScHOOL 
GOVERNORS & MURRAY’S CONTRACT, [1927] 1 
Ch. 556; 96 L. J. Ch. 267; 1387 L. T2119; 71 
Sol. Jo. 408. 


634. Add. Annotation :—Mentd. fte Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


638. Add. Annotation :—Mentd. Jie Berchtold. 
Berchtold v. Capron, [1923] 1 Ch. 192. 


| 9a. 





Part Ill—Charitable Trusts. 


653. Add. Annotations :—Consd. Ie Clarke, Bracey 
v. Roval National lifeboat Institution, [1923] 
2Ch. 107. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

657a. 








death dispose of itn such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only & to do as she may wish in her hifetime,”’ 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an intcstacy.— Ie 
CAMMELL, PUBLIC TRUSTEE v. A.-G. (1925), 
69 Sol. Jo. 345. 

Add. Aiunotation :—-.18 to (8) Distd. Re 
Gwyon, Public Trustee v. A.-G. (1929), 46 
T. L. BR. 96, 

Add. Annotation :-—-Refd. Blackwell v. Black- 
well, [1920] A. C. 378. 

Add. Annotation :— Mentd. 
Thomas v. Thomas & Davies 
Sol. Jo. 880. 

Add, Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. ©. 318. 

Add. Annolalion :---Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

Add. Annotalions :—As to (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. Apld. Re 
Davis. Thomas v. Davis, [1923] 1 Ch. 225. 
Refd. Pe Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 258; 


658. 


661. 


Re  Lavies, 
(1927), 71 


666. 


673. 


680. 


687. 


PART II. SECT. 4, SUB-SECT. 5. 

sd. Necessity for regqnstration—- Under 
24 Pact. «. 43.)—Re STRATFORD Har- 
Tist CHURCH PROPERTY (1869), 2 Ch. 
388.—CAN. 

PART II. SECT. 6, SUB-SECT. 4. 
Not applicabic to.j\— 
Act is not in force in 


R. 367 ; 





of 


himself 


t i. 
The above 


J—A gift to A. “who will at her 


See FENTON ESTATE, 
Man. L. R. 246.—_CAN 


PART III. SECT. 1, SUB-SECT. 1. 


sm. Dy settlement—Seltlor divesting 
mcome from 
TUNLEY v. FEDERAL COMR. OF TAXA- 


Re Grove-Grady, Plowden v. Lawrence, [1929] 

1 Ch. 557. 

-—-—- Fund deposited in names of 
bishop & two archdeacons—Income not 
drawn upon-—Date of deposit coinciding with 
creation of new diocese.|—On June 29, 1888, 
money was deposited ina bunk in the names of 
the Bishop of Wakefield & two archdcacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 
drawn upon, & the tund with £900 accumu- 
Jated intcrest was tound intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited :—/fcld: in such circum- 
stances the cxors. of the archdcacon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts.—PEASE v. How (1922), 
911. J. Ch. 334; 126 L. T. 6293; 66 Sol. Jo. 
250. 

| 702a. ‘* Missionary purposes ’’—Valid—Court en- 
titled to regard missionary work of legatee.}— 
Testatrix bequeathed her residuary estate 
‘‘for missionary purposes ’”’ to J. :—Held: 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 


691a. 





TION (1927), 39 C. L. R. 528.—AUS. 
PART II. SECT. 2, SUB-SECT. 2.—- 
A. (a). 


[1920] 
63D. L. KR. 82; 30 


sp. Gift “‘ for some good public pur- 
pose "’—** Such as enurgency hospital, 
women’s home or park with urinary °’— 
Valud.J- Cox v. HoGAN & VICTORIA 


sharcs. J—~ 
Corpn. (1925), 35 B. C. R. 286.—OAN. 
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of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solcly 
for evangelistic purposes; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift.— 
Re REES, JONEs v. Kvans, [1920] 2 Ch. 59; 
89 L. J. Ch. 382 ; 123 L. T. 567. 


703a. ‘*‘ Two institutions which I hope to be able 


705. 


708. 


716. 


to name ’’—Valid.|-—Testatrix, who died in 
1919, Jeft her foreign property to ‘“ two 
institutions, one for sailors, the other for 
soldiers, which I hope to be able to name 
myself, if not, then by my exors.” :—LHeld: 
the gift ought to be construed, not as a gift 
to two institutions which might: or might not 
be charitable, but as a gift to two charitable 
institutions of the kind specified, and there- 
fore was not too vague but was a good charit- 
able gift.—fe Smita, Biytn v. A.-G. (1920), 
36 T. L. BR. 416, C. A. 


Add. Annotations :—Consd. R. v. Income 
Ka p. Rank’s Trustees 
I. In OUWNawt.. Td. -» 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. 
Davis, [1923] 1 Ch. 225; Re Hummelten- 


‘ 


verg, Deauvy v. London Spiritualistic Alliance, | 
[1923] 1 Ch. 237; Re Tetley, National Pro- | 


vincial & Union Bank of England v. Tetley, 
[1923] 1 Ch. 258; Verge v. Somerville, [1924 | 
A. C. 496; General Medical Council v. I. R. 
Comrs., English ranch Council of General 
Medical Council v. Same (1928),97 1. J. K. B. 
5783; Geologists’ Assoen. v. IT. Re Comrs. 
(1928), 14 Tax Cas. 271; TI. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 W. B. 
611: Le Grove-Grady, Plowden v. Lawrenee 
f1929] 1 Ch. 557, 

Add. Annotation :—Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


Add. Annotation : —Refd. Re Tetley, National 
Provincial & Union Bank of Hngland v. 
Tetley, [1923] 1 Ch. 258. 


717a. ‘* For such objects connected with the 


718. 


church as ‘ vicar ” shall think fit ’°--Valid.| 
Where testatrix devised & bequeathed all the 
residue of her estate to the vicar of a church 
‘* for such objects connected with the church 
as he shall think fit’? :~Held: ‘“ objects 
connected with the church ’’ did not mean 
parochial objects, but meant objects con- 
nected with the fabric & services of the church, 
& therefore the gift created a valid charitable 
vift—Re BaIn, PuBLIC TRUSTEE v. Ross 
(1929), 45 T. L. R. 6U7, CL. A. 


Add. Annotations :—Consd. Re Williams. 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
Re Bain, Public Trustee v. Ross (1929). 45 
T. L. R. 617. 





| 
| 
| 





718a. Trustees empowered to change objects it | 


PART III. SECT. 2, SUB-SECT. 2.— 
A. (b). 


interests of Church better served.} — Ke 





720. 


721. 


723. 


Vol. VII.—Charities. Cases 702a—-735. 


WILLIAMS, PuBLIC ‘TRUSTEE v. WILLIAMS, 
No. 75a, ante. 


Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 L. J. Ch. 527; Re Davis, Thomas 
v. Davis, [1923] 1 Ch. 225; Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


Add. Annotations :—Consd. A.-G. v. National 
Provincial Bank, [1924] A. C. 262. Refd. 
Verge v. Somerville, [1924] A. C. 496. 

Add. Annotation :—Consd. fe Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


724a. ‘* Charitable or public institutions ’’-—At dis- 


725. 


731. 


734. 


735. 


institutions °’—-As trustess think jfit— 
Void.) — CaMPBKLL’sS 


TRUSTEES vw. 


cretion of trustees—Void.|—By his will dated 
May 3, 1918, testator, after making certain 
specific & pecuniary bequests & giving an 
annuity to his wife, devised & bequeathed all 


Wise Ulspuscu Ul UpPUOR LrUdb’ 1UL CURVE SIU 
& investment of the net residue as therein 
mentioned. He directed his trustees ‘“ to 
hold the residuary moneys & investments 
upon trust, subject to payment of the wife’s 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit’? :——Held: the non-charitable objects of 
the residuary gift were too vague, & the 
whole gift failed for uncertaint y.— Ke Davis, 
Tuomas wv. Davis, [1923] 1 Ch. 225 : 
L. J. Ch. 3223 128 L. T. 7353 39 T. 

201; 67 Sol. Jo. 297. 


Add. Annotation :—Refd. He Clarke, Bracey 
v. Koyal National Lifeboat Institution, [1923 | 
2 Ch. 407. 

Add. Annotations: —Consd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. Distd. 
]. R. Comrs v. Roberts Marine Mansions 
Trustees (1927), 43 T. L. I 270.  Consd. 
General Medical Council vo. I. i. Comrs., 
English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. 578; 
Re Crrove-Garads , Plowden ¢. Lawrenee, (1929 | 
1 Ch. 557. Refd. Le Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407; He Davis, Thomas v. Davis, 
[1923] 1 Ch. 225; A.-G. v. National Pro- 
vincial Bank, [1924] A. C. 262; Verge v. 
Somerville, [1924] A. C. 496; IT BR. Comrs. 
v. Yorkshire Agriculturai Soc , |1928] 1 K. B. 
611; Midland Counties Institution of Jinva- 
neers uv. I. RR. Comrs. (1928), 14 Tax Cas. 285. 
Add. Annotation :—Refd. Verge v. Somerville, 
[1924] A. C. 496. 


Add. Annotations :—As to (1) Refd. Re Tetley, 
National Provincial & Union Bank of Kng- 
Jand «. Tetley, [1928] 1° Ch. 258. fs lo 


trust for “ charitable or benevolent ”’ 
purposes is a trust for “ chuarttable ” 


st. ‘‘ To be invested in war charities 
at trustees’ discretion to be selected 
by trustees *’—Valid.J—Re HAMMOND 
(1921), 68 D. L. R. 590; 51 0. L. KR. 
149.—OAN. 


PART III. SECT. 2, SUB-SECT. 2.—B, 
ti. ‘* Charitable or other deserving 


CaMPBELL, [1921] 5 
Se. L. R. 69.—SCOT 

bi. ** Benevolent, charitable cd re- 
ligious insiitufions "—— As trustees think 
proper—-In limited locality— V alid.j|— 
EpGaR, ETC. v. CASSELLS, [1922] S.C, 
395: 59 Se. L. R. 304.—SCOT. 

c i. ]--By the law of Scotland a 
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C. (H. L.) 12; 58 





purposes alone —JACKSON’s TRUSTEES 
vw. INLAND Riven a. [PY2Z6) 8. C. 579, 
10 Tax Cas. 460 SCOT. 


c ii, — In warlrerlar place—As 
trustees shall think  deserving.|\—Re 
GREAVES (LB. C.), [1917] 1 W. W. i. 
997.—CAN. 


Cases 7385—769b. 


(2) Consd. Re Bain, Public Trustee v. Loss 
(1929), 45 T. L. R. 617. 


735a. ** Charities & institutions ’’—‘‘ As executors 
in their absolute discretion think fit ’’—Void.]} 
—Re CLARKE, BrRacEy v. RovaL NATIONAL 
LIFEBOAT INSTITUTION, No. 47a, ante. 
Add. Annotations :—Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. C. 95; A.-G. v. 
National Provincial Bank, [1924] A. C. 262 ; 
Re Gwyon, Public Trustee v. A.-G. (1929), 
46 T. L. Rh. 06. Refd. Re Davis, Thomas v. 
Davis. [1923] 1 Ch. 225. 
740a. ‘‘ Charitable purposes ’’ directed by testator 
or for such objects as executor selects—Void.]} 
—PRe CHAPMAN, Hates v. A.-G., No. 1424a, 
post, 
740b. ‘* Patriotic purposes or charitable institutions 
or objects ’’—At discretion of trustees—Void.] 
—Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
‘‘for such patriotic purposes or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire ’’ as they in their absolute discretion 
should select :—Held: the words of the gift 
must be read disjunctively, ‘‘ patriotic pur- 
poses ’’ were not necessarily charitable, & the 
gift was void for uncertainty.—A.-G. ¥v. 
NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, [1924] A. C. 262; 40 T. L. R. 191; 
68 Sol. Jo. 235; sub nom. Re TETLEY, A.-G. 
v. NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, 93 L. J. Ch. 231; 1381 L. T. 34, 
L.; affg. S. C. sub nom. Re TETLEY, 
NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, Lrp. v. TrEtriey, [1923] 1 Ch. 
258, O. A. 
Annotations :-—Consd. Re Grove-Grady, Plowden t. Lawrence, 
.5h7. Refd. Verge v. Somerville. 11924) A. C. 
avo; I. kt. Comrs. v. Roberts Marine Mansions Trustees 
(1927), 43 T. L. R. 2703 General Medical Council v. I. ih. 
Comrs., Enghsh Branch Council of General Medical Council 
v. Same (1928), 97L.3. K. B. 578; J.R.Comrs. vy. Yorkshire 
Agricultural Soc,, [1928] 1 K. B. 611. 


745. Add. Citation :—91 L. J. P. O. 95. 

748. Add. Annotation :—As to (1) Consd. Chester- 
man v. Federal Taxation Comr. (1925), 42 
T. L. R. 121. 

751. Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 


751a. ‘‘ Objects of charity or any other public 
objects ’’—‘‘ In parish of F.’’—Valid.}|—-By 
her will made in 188 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, ‘“‘for the 
benefit of the schools, & charitable institu- 
tions, & poor, & other objects of charity, or 
any other public objects in the parish of F.’’: 
—Held: it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively.— Re BENNETT, GIBSON v. A.-G., 
{1920] 1 Ch. 305; 89 L. J. Ch. 269; 122 

. LT. 678; 843. P.78; 64 Sol. Jo. 201. 

Annotation :—Refd. Re Tetley, National Provincia) & Uniou 

Bank of England v. Tetley, [1923] 1 Ch. 258. 

9154. Add. Annotations :—Refd. Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557. 

755a. °* Hospital or other charitable or benevolent 
institution ’’—-Valid.]—By his will, made in 


789. 
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1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital wards, beds, or cots, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, ‘‘ for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ”’ ; 
& testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock :—Held: the word “ hos- 
pital’ where it was first used in the will 
was used in an adjectival sense, & applied 
to the following words ‘‘ wards, beds, or 
cots ’’; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
‘benevolent institution’? must be con- 
strued as ejusdem generis, with ‘‘ hospital ”’ ; 
& therefore the bequest constituted a good 
& valid charitable gift.—te LupLow, BENCE- 
JONES v. A.-G. (1923), 98 L. J. Ch. 30, O. A. 

Add. Annotation :—Mentd. Jackson’s Trus- 
Hers v. Lord Advocate (1926), 10 Tax Oas. 


Add. Annotation :—Folld. Re Porter, Porter 

v. Porter, [1925] Ch. 746. 

Add. Annotation :—As to (2) Consd. Re Porter, 

Porter v. Porter, [1925] Ch. 746. 

Add. Annotation :—Consd. Re Porter, Porter 

v. Porter, [1925] Ch. 746. 

769a. Invalid gift for maintenance of family 

graves—-Surplus to rector of B.-—Void for 
uncertainty. |—-FOWLER v. FOWLER (1864), 
33 Beav. 616; 33 L. J. Ch. 674; 10 L. T. 
682; 2&8 J. P. 707; 10 Jur. N.S. 648; 12 
W. R. 972; 55 E.R. 507. 

Annotations :—Distd. Re Williams (1877), 5 Ch. D. 
Refd. Hoare v. Osborne (1866), 30 J. P. 309; Re Rigley’s 
Trusts (1866), 36 L. J. Ch. 147; Choa Choon Neoh v. 
Spottlswoode (1869), Wood’s Oriental Cases, App. 1. 

769b. Gift for maintenance & upkeep of masonic 

temple—Residue to masonic charities—Whole 
gift void.|—By a codicil to his will testator 
directed his exors., on the death of his wife, 

to pay from his estate to the trustees of a 

masonic temple, erected by him to the memory 

of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 

& sole discretion, to the maintenance & up- 

keep of the masonic temple, & the balance, 

if any, to be applied in favour of any masonic 
charities which the trustees might select. 

The masonic temple was to be used for masonic 

ceremonies, & smaller rooms for lodge 

meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not :—Held: (1) the decisions in the ‘“‘ tomb 
cases’? were inapplicable; (2) the whole 

income of the fund being charged with a 

trust, at the discretion of the trustees, for a 

primary object which was invalid, the ct. was 

not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 


762. 


768. 
765. 
769. 


735. 
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771, 


772. 
776. 


786. 


784. 


795. 


810. 
816. 


817. 


§23a. 


832. 


the gift of the balance would be valid ; (3) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty — 
Re PORTER, PORTER v. PORTER, [1925] Ch. 
746; 95 L. J. Oh. 46; 133 L. T. 812. 


Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re King, Kerr v. Bradley, 
[1923] | Ch. 2438. 

Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


Add. Annotation :—Folld. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

Add. Annotations :—Apld. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

Add. Annotations :—Apld. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1823] 1 Ch. 225. 


For ‘‘ appointment ”’ read ‘‘ apportionment.’’ 


Add, Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :—Consd. Re Bain, Public 
Trustee ». Ross (1929), 45 T. L. R. 617. 


Description not confined to charitable 
purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.]-—/?e Llow, How v. Now, 
[1929] W. N. 178. 
Add. Annotation :—As to (1) Apprvd. Black- 
well v. Blackwell, [1929] A. C. 318. 

B. Names of Charities omitted or left blank 
(Vol. VIII., p. 305). 


For ‘‘ See Nos. 1419 et seq., post,’ read “‘ See, 
also, Nos. 1419 et seqg., post,’ & add as 
follows :— 





841a. Gift to ‘‘ two institutions, one for sailors, the 


other for soldiers, which I hope to be able to 
name myself, if not, then by my executors ’’— 
Valid.]|—Testatrix, who died in 1919, left her 
foreign property to ‘‘ two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.”’ :—Held: the gift ought to be 
construed, not as a gift to two institutions 


Vol. VIII.—Charities. Cases 768b—894a. 


which might or might not be charitable, 
but as a gift to two charitable institutions 
of the kind specified, & therefore was not too 
vague but was a good charitable gift.— 
retain BuytH v. A.-G. (1920), 36 T. L. R. 


843a. -—— Poor of parish where testator buried— 


856. 


865. 
875. 


884a. 


' $914. 


894a. -—-— 


Direction as to place of burlal—Subsequent 
parol direction as to different place.]—Testa- 
trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to die; & in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. ller executrix, in pursuance of 
parol directions given subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. :—Held: nevertheless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy.—SALrEeR v. FAREY 
(1843), 12 L. J. Ch. 411; 1 L. T. O. S. 76; 
7 Jur. 831. 


Add. Annotation :—Refd. fie Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 


Add. Citation :—3 Leon. 18. 


Citation :—For ‘*2 W. R. 154”’ read “ 21 
W. R. 154.” 








‘* Chelsea Hospital ’’—Royal 
Hospital, Chelsea.|—The ct. held that a 
testamentary gift to ‘‘ the Chelsea Hospital ”’ 
went to the Royal Hospital, Chelsea, & not 
to any other hospital having ‘‘ Chelsea ”’ as 
part of its name.—Re Dr Jone, PUBLIC 
TRUSTEE v. GOLDSMID (1929), 16 T. L. R. 
70; 73 Sol. Jo. 850. 


Gift to ‘*‘ Soldiers’ Crippled Homes ’’— 
Three claimants—Legacy divided.|—Testa- 
trix by her will bequeathed part of her estate 
to ‘‘ Soldiers’ Crippled Homes.’’ In response 
to advertisements three institutions put in 
claims :—Held: as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three.—— 
Re tlusBaND, NEAVE v. BARNARDO’S HOMES 
NATIONAL INCORPORATED ASSOCN. (1923), 
58 L. Jo. 600. 


‘* Diocesan Curates’ Aid Society ’’ 
-~ Testator resident in Oxford — Oxford 
Diocesan Spiritual Help Society entitled. |— 
Re JOHNSON, GoopRicH v. OGLE (1893), 9 
T. L. R. 277 





PART III. SECT. 4, SUB-SECT. 2.—B. 

824 1. Admitted—Description anply- 
ing indifferently to more than one ohavitg 
ld People’s Home’’—Old Folks 
Home or Maison des Vreur.}—Re 
Smirn (1912), 22 W. L. R. 630; 3 
W. W. R. 399; 22 Man. L. R. 756; 
8 D. L. R. 93.—CAN. 


PART IW. SECT. 4, SUB-SECT. 2.—C. 
830 ii. -]/—Whero testator 
made a bequest to a society, & it was 
found no socicty exactly corresponding 
to the designation given by tostator 
was known :—Held: if the society 
is misdescribed, the ct. will if possible, 
discover from surrounding circum- 
stances, what society was intended. 
The ct. will admit extrinsic evidence to 
determine what testator’s words ex- 
Press. Evidence to show that testator 
subscribed to a particular Bocinby will 
be admitted, to show what was in his 
mind when he made the bequest. —Re 
ALEXANDER’S WILL (1885), 7 Nfld. 
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L. R. 42.-- NFLD. 


PART III. SECT. 4, SUB-SECT, 3.—C. 
sw. Advancement of art, science or 
literaturc.|--A testator directed his 
trustees to bold the residue of his estate 
for behoof of his sister in liferent, witb 
ower to encroach on the capital, & on 
er death to make certain payments. 
Ho further provided: * & if there is 
still any residue left my trustees shall 
upply it in whatever manner to them 
may seem most suitable for the 
advancement of art, sclence, or litera- 
ture in the burgh of C.’?:—feld; the 
bequest was void from uncertainty.— 
HARPER’s TRUSTEES v. JAcoss, [1929] 
8S. C. 345.—SCOT. 
sx. Gift to “‘ missions, Corean & Home’’ 
—Testutor contributor to Presbytenan 
missions.|—Where @ arenes wus to 
“the missions, Corean & Home,” & 
testatrix had been in the habit of con- 
tributing to the Home & Corean Mission 
Fund in connection with the Presby- 
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terian Church in Canada :—J/leld : the 
legacy in question should go to the 
latter fund.—2te HENDERSON FSTAILE 
(1914), 14 &. L. R. 401.—CAN. 


PART III. SECT. 4, SUB-SECT. 3.—D. 

li. ——-— * Industrial School for 
Blind, B. Place ’’—"* Royal Institution 
for Blind Incorporated” tn hh. Place 
entilled.)\—Re Vos2, PUBLIC TRUSTEE 
ae [1926] S. A. S. R. 218.— 
AUS. 





pi. Gift to Sonmety for Prevention 
of Cruelty to Animals us New Zealand— 
Several local socielien for prevention 
of cruelty to animals— Legacy dveided, }— 
Re BucKuKY, PUBLIC TRUSTEE ¥. 
WHILINGTON SOCIETY FOR PREVENTION 
OF CRUELTY TO ANIMALS (INC.), [1928] 
N. Z. L. R. 148. —N.Z. 


PART III. SECT. 4, SUB-SECT. 3.—E. 
898 ii, —- -Ciff lo Presbyterian Church 

—Hntry wunto Union.|—Re PATRIQUIN 

(N.S.), 11928] 2 D. L. R. 791.—CAN, 





Cases 906—1098. 


906. 


908. 


924. Add. Annotation :—Refd. Re Porter, Porter v | 


928. 


932. 


933. 


945. 


948. 


981a. Gift to 


991a. - 


Add. Annotation :—Distd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 
Add. Annotation :—Generally, Refd. Re Monk, 
Giffen »v. Wedd, [1927] 2 Ch. 197. 


Porter, [1925] Ch. 746. 


Add. Annotation :---Mentd. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 


Add. Annotation :—Refd. Brighton College 
v. Marriott, [1926] A. C. 192. 

Add. Annotation :---Refd. J?e Grove-Grady. 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


‘* church ’’—-Construed as gift to 
congregation—Not to edifice.}] —-Ae ‘I’yLER 
(1901), 45 Sol. Jo. 204. 

Gift to Superior of Jesuit Church.]-—- 
Re BARCLAY, GARDNER v. BARCLAY, STEVART 
v. BARCLAY. No. 79a, ante. 





Emerson, 





Refd. Jtc Clarke, Bracey 
National Lifcboat Institution, 


Harper v. 


994. Add. Annotation :-—Mentd. Re 
Moniill v. Nutty, [1929] 1 Ch. 128. 
999. Add. Annotation: 
v. Royal 
[1923] 2 Ch. 407. 
1014. Add. Annotation : — Mentd. 
Hedges, [1923] 2 kK. B. 314. 
1026. 


Add. Annotation :-—Mentd. Re Southerden, 


Adams v. Southerden, [1925] P. 177. 


1041. 


1041a. “* 


Add. Annotation :—Refd. Re Robinson, 
Wright v. Tugwell, [1923] 2 Ch. 332. 
Condition subsidiary to main charitable 
object—Performance of condition likely to 
defeat main charitable object—-Condition dis- 
pensed with.|—Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate. & on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an ‘‘ abiding condition ”’ that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it illegal. It further appeared 
that in compliance with the conditions a 
church had been erected at B. & the other 
conditions laid down by testatrix fulfilled, 





1081. Add. Annotation :-—Refd. 1. R. 
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except the condition as to wearing a black 
gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegal one; & accordingly, the fund was 
carried over to the credit of the action, the 
separate account of ‘‘ the £1,500 endowment 
fund for the proposed B. church,”’’ with liberty 
for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
‘his petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Comrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine & secrvices:—Held: the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thereof had been shown to be im- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Keclesiastical Comrs. as part of the endow- 
ment of the church so erected as aforesaid.— 
Re Ropinson, WRIGHT v. TUGWRLL, [1923] 
2 Ch. 332; 92 L. J. Ch. 340; 129 L. T. 527; 
39 T. L. R. 509; 67 Sol. Jo. 619. 


1061. Add. Annotation :—Consd. Ie Quintin Dick, 


Noncurry v. Fenton, [1926] Ch. 992. 


1078. Add. Arnotation :—Refd. I. R. Comrs. v. 


Yorkshire Agricultural Soc., [1928] 1 K. B. 
611. 


1080. Add. Annofations :—Refd. I. R. Comrs. v. 


Soc. for Relief of Widows & Orphans of 
Medical Men, 1. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1026), 
42 T. L. R. 6125 1. R. Comrs v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59. 


Comrs v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611. 


1089a. —-— Provision of knickers for all boys of 


district—Void.| - Re Gwyon, PUBLIC TRUSTEE 
v. A.-G., No. 266a, ante. 


l4nak Add. Annotation :—-Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1098. Add. Annotation :— Generally, 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 


Refd. Re 


PART III, SECT. 4, SUB-SECT. 5.--A. 


x i. Gift to © that church which is 
sound & evangelical ’’—Prir gift to 
Presbyterian  Church.|-—Testator, a 
minister of the Umited Prosbyterian 
Church of North America, after 
bequeathing $1,000 to the said church, 
proceeded as follows: ‘SJ give for a 
Jewish mission $1,000 to that church 
which is sound & evangelical in doctrine 
& pure in worship, using the songs of 
praise, the inspired book which can 
unite all nations,’’ ctc. The evidence 
showed that this description applied to 
the said church :—Held: not void, 
for uncertainty, for that testator clearly 
intended the said church as the legatee. 
~—GILLIES v. McCoONocHIE (1882), 3 
O. Rh. 203.---CAN. 


x ii, ———.‘* R0uman Catholic Church in 
Canada ’’—General Roman Catholic 
Church.|—ilcld : » bequest to ** foreign 
missions in connection with the Roman 
Cathohe Church in Canada,’ should 





be puid to the general Roman Catholic 
Church, to be used for foreign missions 
In connection with that branch of the 
chureh which is in Canada, there being 
no Koman Catholic Church in Canada 
as a Separate entity.—te UPTON (1913), 
240. W. R. 54; 4 0. W.N. 815; 9 
D. L. R. 373.—-CAN. 


PART III. SECT, 4, SUB-SECT. 5.—B. 
sa. Fund for maintenance & repaur-—— 
Repair of fabric—c& conduct of services— 
ad provision of furniture, fittings & 
vessels.|—Re Boyp (1924), 55 O. L. R. 
i27.—CAN. 
PART III. SECT. 4, SUB-SECT. 7. 
1007 i. Diserttion of trustecs—Cift to 
war charities—Not confined to Canada.) 


—Iic HAMMOND (1921),68 D L. R. 5903 
61 Yd. Li. RK. 149.— CAN. 


PART III. SECT, 6, SUB-SECT. 4.—B. 


k i, —--— ——.]—Testator left an 
estate of $99,000, of which $44,000 
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was in real estate & Hudson Bay Co. 
shares. This latter sum was left in 
trust fo supply an income for a Bishup 
of Cornwall, or if such a Bishop was 
not elected within twenty-five years 
after testutor’s dcath, the money was 
to go to the University of Bishop’s 
College, at Lennox ville, for the endow- 
ment of a Professorship of Natural 
Science :—Hcld: there was an im- 
incdiute gift for charituble uses delayed 
asx to the actual conveyance till the 
secured debts were paid, &, therefore, 
vested at the death & effective in law, 
though the pecnowar application of the 
gift might be in suspense for twenty- 
tive years, or might never take effect 
at all, in which contingency there was 
w valid transfer to another charity at 
the end of twenty-five years; & the 
will did not offend against the rule 
concerning perpetuities—Re Moun- 
TAIN’S WILL (1912), 21 O. W. BR. 866; 
3 0. W. N. 1011; 26 0. L. R. 163 
4D. L. R. 737.—CAN. 








1098a. |—e Monk, GIFFEN v. WEUD, 
No. 34a, ante. 


1099. Add. Annotations :—Consd. Verge v. Somer- 
ville, [1924] A. C. 496. Distd. Re Gwyon, 
Public Trustee v. A.-G. (1929), 46 'T. I. RB. 96. 


1109. Add. Citation :—-127 L. T. 123. 


1114. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1115. Add. Annotations :—Consd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 56. Apld. 
aoe Spreckley v. A.-G., [1929] 1 Ch. 

1116. Add. Annotation :—Consd. Ite Deloitte, 
Griffiths v. Deloitte, [1926] Uh. 56. 


1116a. Direction for accumulation— Discretion of 
trustees. |——The expression in a will of a wish 
that “the interest upon my investments 
may be allowed to accumulate . . .’’ followed 
by an indication of the charitable objects to 
which the accumulations are to be devoted 
does not bind the trustees of the will. But it 
is a directory provision ; & the trustees ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
bequest. of residue in trust for “ the Trustees 
of the S.M. Charities,’ expressed a wish of 
testator that ‘‘ the income upon my invest- 
ments may be allowed to accumulate for a 
period of twenty-one years or so long as the 
law will allow,”’ & then set out various charit- 
able objects in the town of S. which testator 
desired should thereafter benefit) by such 
income only :—Held : the wish as to accumu- 
lation was not binding, but was in the 
circumstances a directory provision to which 
regard should be had in settling a scheme.— 
Fie KNAPP, SPRECKLEY v. A.-G., [1929] 1 Ch. 
341; 98L. J. Ch. 95; 140 L. T. 533. 


1118. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd (1927), 137 L. T. 4. 


1129. Add. Annotation :—Mentd. Consett Indus- 


Vol. VIII.—Charities. Cases 1098a—1382. 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

1150. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1170. Add. Annotation :—Mentd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 





1186a. -]—Testator gave the residue of his 
estate on trust to pay the income to bis wife 
for life & after her death to pay £3,000 to 
the Royal National Latcboat Institution in 
order to defray the cost of building two life- 
boats, & he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair & of replacing them when 
necessary, & that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its general 
purposes. The legacy otf £3,000 was in- 
adequate to provide two liteboats :—Held: 
on the death of the wife the £3,000 legacy 
fanled & fell into residue, & the institution was 
entitled to take the whole of the residue, 
after payiment of the legacies to hospitals, & 
to apply it to its general purposes.—-He BECK, 
Crook v. Royal NATIONAL LIFEBOAT IN- 
STITUTION (1926), 42 T. I. WR. 215. 

1188. Add. Annolation :— Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1189. Add. Annotations :—Distd. Re Beck, Crook 
v. Royal National Lifeboat Institution (1926), 
42'T. Ja KR. 2th. Refd. ?e Monk, Giffen v 
Wedd, [1927] 2 Ch 107 

1200. Add. Annolution :—Refd. Jie Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

1225. Add. Annolation :—Refd. [larper v. Hedges, 
[1923] 2 KR. B. 314. 

1227. Add. Annolalions :—Consd. Verge v. Somer- 
ville. [1921] A. ©. 196. Refd. Ae Gwyon, 
Publie Trustee vp. A.-G, (1029), 46 L. T. BR. 96. 

1231. Add. <Arnolalion :—Mentd. Nicholson v. 
England, [1926] 2 Ik. B. v3. 


Part IV.—Effectuation of Charitable Trusts by means of 


Schemes and the 


1248. Add. Annotation :—Consd. Ie Patten, West- 
minster Bank v. Carlyon, [1929| 2 Ch. 276. 

1252a. No trustees.) VERGE v. SOMERVILLE, 
No. 199b, ante. 

1371. Add. Citalion :-~previous proceedings (1912), 
106 L. T. 295. 
Add. Annotation :—Generally, Refd. 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 

1381. Add. Annotation :—Mentd. Re Taylor, Tay- 
lor v. Tweedie, [1923] 1 Ch. 99. 

1382a. Gift for rebuilding & equipment of hospital 
—Hospital partially rebuilt at  testator’s 
death. |—Testatrix gave a legacy ‘‘ towards 





Re 


PART IV. SECT. 1, SUB-SECT. 1.—A. 


PART IV. SECT 2, SUB-SECT. 2.—A. 


Gy-pres Doctrine. 


the rebuilding & equipment ” of a hospital 
‘to the satistaction & under the direction ”’ 
of her exors. At the death of testatrix the 
hospital was almost entirely rebuilt, though 
not equipped. The directors did not at any 
time direct the rebuilding or equipment. :— 
Held: (1) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a gencral knowledge they might apply the 
legacy towards such works when properly 
executed ; (2) ‘ equipment ’? meant every- 
thing required to convert. an empty building 
into a hospital; (8) no lmut of time being 


EsrTare (Alta ), [1927] 2 DL. R.1093 
{1927} 2 W. W. Rt. 113.—CAN. 


pi. —— Funds insufficient.) — Re 72 v. J}—Re McNab, (1925 
MITCHNER, (1922) St. KR. Qd. 39— 9 DL. R100; 56 O LA Re GIG) sb. Purpose unuecssary—Fund. to 
ane: affg., 55 O. L. R. 538.—CAN. establish = fiee = school—-F ree — school 

; -}--Re Wricnr (1923), 56 established by statute.J— R. v. CUlLER 
N.S. R. 364.—CAN, 1372 vi. ——.]}—Re DEREMORE § (circa. 1876), R. EK. D. 159.—-CAN. 
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Cases 1882a—1457a. ENGLISH AND Empire Dicest SUPPLEMENT. 


fixed the discretion of the executors remained 
exercisable until the hospital was fully 
rebuilt & fully equipped.—He UNITE, 
Epwarps v. SMITH (1906), 75 L. J. Ch. 
163; 54 W. R. 358; 22 T. L. R. 242; 50 
Sol. Jo. 239. 

1392. Add. Annotation :—-Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1394. Add. Annotation :—Refd. He Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1395. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1404. Add. Annotation :—Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 

1412. Add. Annotation :—Refd. I. R. Comrs. v. 


Soc. for Iiclief of Widows & Orphans of 1457a. 


Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. 1. R. 612. 

1424. Add. Annotation :—Refd. [te Chapman, 
Hales v. A.-G., [1922] 2 Ch. 479. 


1424a. Alternative non-charitable gift.] 
—Testatrix by her will appointed an exor., 
& after giving various pecuniary legacies, 
including two for charitable purposes, & 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be ‘‘ applied 
for charitable purposes as I may in writing 
direct, or to be retained by my e-or. for 
such objects & such purposes as he may in 
his discretion select, & to be at his own 
disposal.’’ She lett no written directions as 
to the charities to be benefited :—Held: (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words ‘to be at his own 
disposal ’’ were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin.—/?e CHAPMAN, HALES v. A.-G., 
[1922] 2 Ch. 479; 91 L. J. Ch. 527; 127 
L. T. 616; 66 Sol. Jo. 522, C. A. 
See, also, No. 841b, ante. 


PART IV. ae ri aia 2.— 








sufficient provision had been made in 
the constitution of the trust for the due 


1481. Add. Annotation :—Asto(1)Consd. Re Cammell, 
Public Trustee v. A.-G. (1925), 69 Sol. Jo. 345. 


1434. Add. Annotation :—Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 


1444a. Fund for erection of stained glass window— 
Surplus applied to additional stained glass 
windows.]|—-Re KING, KERR v. BRADLEY, No. 
3a, ante. 


1449a. ——— Alternative non-charitable gift.| 
—Re CHAPMAN, HALES v. A.-G., No. 1424a, 
ante. 


1453. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


Particular purpose completed—Result- 
ing trust of surplus.|—By his will, made in 
1876, testator gave £5,000 Consols to Cam. 
bridge University, to be transferred to the 
University if accepted ‘upon trust to be 
applied for the a a puree of carrying 
on to completion & publication my IKitymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,’’ should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing & publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee & died in 1880. The University 
accepted the bequest on the terms & for the 
purpose specified, & published the dictionary 
in 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 14s. 10d. 
Consols & £230 derived from income & sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied :—Held: in the absence of any 
general charitable intention to be gathered 
from the terms of the bequest there was no 
room for the application of the doctrine of 
cy-pres, & there was a resulting trust for 
testator & those claiming under him of the 
surplus moneys.—Le STANFORD, CAMBRIDGE 
UNIVERSITY v. A.-G., [1924] 1 Ch. 73; 93 
lL. J. Ch. 109; 130 L. T. 309; 40 T. L. R. 3 5 

68 Sol. Jo. 59. 


sae :—Reofd. Rte Monk, Giffen v. Wedd, [1927] 2 Ch. 








rescribed, the ct., at the 
Advocate- General of 


objects 80 
suit of the 


sd. Hoslel ceasing to exist—IWork 
of hostel undertaken by Government— 
No general charitable intention. }—Re 
FITZGIBBON (1922), 69 D. L. R. 5245 
51 0. L. R. 500.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—D. 


c i. -J—An association, which 
had managod on institution tor the 
education & training of destitute boys 
in an industrial truining ship, owing 
to change of circumstances, whereby 
it was no longor possible to carry on 
the institution usefully, was wound up. 
A petition was presented to the ct. 
craving approval of a scheme for the 
funds to be transferred to nine trustees, 
of whom seven should be nominated 
rh the oxisting executive conunittee, 

the remaining two by two local 
stinowaone Aeenolitlogs. with power 
to assume new trustees from time to 
time, but vacancies among the trustees 
appointed by the shipowncrs’ associa- 
tions to be filled by persons nominated 
by these bodies. The ct. sanctioned 
the scheme, being satiaed that in the 
particular circumstances of the case 





administration of the funds in the 
future.—CLYDE INDUSTRIAL TRAINING 
SHip Assoon., [1925] S. C. 676.—SCOT, 


sk. Persons eligible to act as ad- 
ministrators no longer available.j— 
Trustees presented a petition in which 
they stated that the administration of 
a fund had become unworkable 
through lack of effective machinery for 
cerryine it, on, as owing to a change in 
local conditions, persons eligible to act 
as administrators were no. longer 
available, & craved the ct. to authorise 
a transfer of the fund to a general 
trust having similar objects. The ct. 
authorised the transfor. — RosyTH 
CANADIAN FUND TRUSTEES, [1924] 
S. C. 352.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 2.—E: 

gw i. Surplus applied to such other 
Purposes as anon e deemed proper.}— 
Wheres after satisfying the prescribed 
objects of a certain charitable trust, 
there remained a surplus income of 
the charitable fund which it was found 
to be impracticable to spend on the 
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Bengul, at the relation of the Treasurer 
for Charitable Kudowments, & with 
the consent of the author of the trust, 
gave leave for the extension of the 
objects of the trust so as to apply the 
surplus to such other purposes as the 
ct. deemed proper upon the cy-pres 
Banca -—ADVOCATE - GENERAL OF 

meee v. WEBB-JOHNSON (1924), 

L. R. 52 Calc. 508.—IND. 


sn. Erection of church tower—Surplus 
eppliet to building Sunday school.)— 
OWE - ag hie v. eke TRUSTER, 


PART IV. SECT. 2, SUB-SECT. 3. 


sp. Administration of charity be- 
coming increasingly arduous & dis- 
couraging.}—It is not a_ legitimate 
ground for the appilceton of the 
doctrine of cy prés merely that the 
administration of a charity has become 
increasingly arduous & discou 

in its results.—Re GLASGOW Arye 


TRAINING SCHOOL, [1923] S. C. 892.— 
SCOT. 


Vol. VIII. —Charities. Cases 1480—2137. 


Part V.——Trust Property after Trust created. 


1480. Add. Annotation :—As o (2) Refd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

1495. Add. Annotation: —Mentd. Harper v. 
Hedges, (1923] 2 K. B. 814. 

1508. Add. Annotation :—N.F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annotations :—As to (2) Consd. Toates 
v. Toates, [1926] 2 K. B. 30. Generally, Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 
Orphans of Medical Men, I. R. Comrs. v. 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 186 L. T. 60. 


1516. Add. Annotation : — Mentd. 
Hedges, [1923] 2 K. B. 314. 


1519. Add. Annotation :—Mentd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


1532a. Settled Land Act, 1925 (c. 18), ss. 29, 
94.|—-The trust deed of a charity placed the 
entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
& give receipts for the purchase-moncy :— 
Held: (1) the trustee could sell the land 
under his trust deed & give a receipt for the 
purchase-money without resorting to his 


Harper v. 





life tenant powers under sect. 29 of the above 
Act at all; (2) in any case the proceeds of 
sale would remaim revenue & would not 
become capital money arising under the Act ; 
(3) sect. 94 (1) had no application.-- Re 
Booty & SOUrHEND-ON-SEA EstTATES Co,’s 
ConTRAcT, [1927] 1 Ch. 579; 96 L. J. Ch. 
272; 43 T. L. RR. 834; sub nom. Boor v. 
SOUTHEND-ON-SEA EstTaTE Co.’S CONTRACT, 
137 L. TT. 122. 

1545. Add. Annotation :—-As to (2) Consd. /i'c 
Child Villiers’ Appln., Villiers v. A.-G., 
{1922] 1 Ch. 394. 

1549. Add. Annotations :—As to (1) Consd. I. R 
Comrs v Glasgow Musical Festival Assocn. 
(1926). 11 Tax Cas 154. As to (2) Refd. Re 
Child Villiers’ Appln., Villiers v. A.-G., [1922] 
1 Ch. 394; Re Booth & Southend-on-Sea 
Estates Co.'s Contract, [1927] | Ch. 579. 


1609a. Not decreed.|--SOMERVILLE 1. CHAP- 
MAN (1779), 1 Bro. C. C. 61; 28 I. R. 985. 

Annotations :-- Expld. A.-G. vr St. Johu's Hospital, Bath 

(1865), 1 Ch. App. 92. Refd. Browne v. Tighe (1834), 2 
Gl, & Fin. 396. 

1670. Add. Annotation :—Generally, Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg, 
Soc. (1921), 91 L. J. Ch. 74. 





Part Vil.—Trustees. 


1870a. Powers of sale-—Settled Land Act, 1925 
(c. 18), ss. 29, 94.,—Re Bootru & SOUTHEND- 
ON-SEA ESTATES Co.’s Contract. No. 1532a, 
ante. 

1903. Add. Annolalion : —Mentd. A.-G. v. Londou 


& Home Countics Joint Electricity Authority, | 


[1929| 1 Ch. 513. 


1934. Add. Annofulion :—Mentd. KR. v. Income 
Tax Special Comrs., /va p. Kank’s Trustees 
(1922), 127 1. T. 651. 


1935. Add. Annolation :-—Mentd. Rh. v. {ncome 
Tax Special Comrs., ha p. Rank’s Trustees 
(1922), 127 1. T. 651. 


Part IX.—Jurisdiction over Charities. 


1993. Add. Annolution :—Mentd. Ie Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
1998. Add. Annotation :—Refd. Re King, Kerr v. 

Bradley, [1923] 1 Ch. 243. 
2015. Add. Annotation :—Refd. R. v. All Souls 
College, Oxford (1681), Skin. 13. 
2041. Add. Annotation: — Mentd. Harper v. 
Hedges, [1923] 2 K. B. 314. 
2111a. S. P. Hx p. BULUAR (1857), 28 L. T. O. S. 
269; 21 J. P. Jo. 84. 
PART V. SECT. 1, SUB-SECT. 4. 
1502 ili. Whether charities within 
Real Property Limitation Act, 1835 
(ce. 27)—Hepress trust—Charges.)—Re 


DRAKE'S EstTaTE, [1909] 1 I. R. 136, 
140.—IR. 


PART VII. SECT. 2, SUB-SECT. 2. 

st. Power of appointing successor-~- 
Reasonable apprehension of death— 
Implied power of revocation.}—Whcre 
power is given to a trustee to appoint 
his successor ‘‘ at his doath ’’ for a 


— em eee re cen ete oe a ee 





condition that, 


public charitable trust, there should, 
if the appointment is made inter vivos 
to take effect at once, be proof of cir- 
cumstanees showing that the appointor 
had reasonable apprehension of his 
death, & it is ulways subject. to the 
if the 
recovers, the transfer is not to operate ; 
& even if the power of revocation is 
not expressly reserved in the deed, such 
a deed should always be deemed to be 
subject to w power of revucation by 
implication.—-CHOCKALINGA MUDALIAK 


2113. Add. Annotation :-—Mentd. Salter v. Lash 
(1923), 180 L. T. 323. 


2131. Add. Annotation :-—Mentd. R. v. Income 
Tax Special Comrs., Ha p. Rank’s Trustees 
(1922), 127 L. T. 651. 

21385. Add. Annolation :—Mentd. R. v. Income 
Tax Special Comrs., Hz p. Rank’s Trustees 
(1922), 127 L. 'T. 651. 

2137. For the existing paragraph substitute the 
following paragraph :— 


v., DURAISWAMI MUDALIMR (1927), 
J. L. R. 51 Mad. 720. -IND. 


PART IX. SECT. 3, SUB-SECT. 2, 


sv. of provision for 
schism. |—-When property is given in 
trust for A... BOA C., ete , forming an 
association for fraternal & benevolent. 
pPurpuses, if the instrument provides 
for the case of w schism then the ct. 
will act upon 1t.--LINDSAY v. EMpy 
(Alta.) (1915), 32 W LL. Re 2465; 9 
WoW, R32, 83 DD. L. RR. 877-— CAN, 


Tinforeenment 
appointor 
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Cases 21387—2576. 


Not exempt—Gift of land to mixed charity at 


date of determination of question by com- 
missioner—Not mixed charity at time of 
donation.|—In order that a donation or be- 
quest may come within the provision in 
1853 Act, s. 62, exempting from the’ juris- 
diction or control of the Charity Comrs. a 
donation or bequest made to a ‘“ mixed 
charity ’’—1.e. a charity maintained partly 
by voluntary subscriptions & partly by 
income from endowment—it must be a 
donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed charity between the date 
of gift & the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity :—Held: the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entcred on the register against a disposition 
of the land without their consent.—Re CHILD 
VILLIERS’ APPLICATION, VILLIERS v. A.-G., 
11922] 1 Ch. 894; 91 L. J. Ch. 473; 126 
7 T. 555; 38 T. L. R. 291; 66 Sol. Jo. 266, 
» A. 


Annotation :—Apld. Re Shakespeare Memorial Trust, Lytton 
v. A.-G., [1923] 2 Ch. 398. 


2146a. 





Land purchased out of donation— 
Donation before first annual subscription.]— 
Re SUAKESPEARE MEMORIAL TRusST, LYTTON 
(HARL) v. A.-G., No. 73a, ante. 


Part X.—Practice. 


2224. Add. Annotation :—Refd. Key v. Bastin, 2456. Add. Annolation :—Mentd. Consett Indus- 
[1925] 1 K. 3. 650. trial & Provident Soc. v. Consett Iron Co., 
2252. Add. Annotation :— Refd. Key v. Bastin, [1922] 2 Ch. 135. 
[1925] ] K. B. 650. 2503. Add. Annotation :—Mentd. I. v. Income 
2283. Add. Annotation :—Refd. Re Monk, Giffen Tax Special Comrs., Ex p. Rank’s Trustees 
v. Wedd, [1927] 2 Ch. 197. (1922), 127 L. T. Gal. 
2353a. —~— Not petition for payment out of funds 2537. Add. Annotation :—Refd. Re Monk, Giffen 
in court of money for completion of purchase v. Wedd, [1927] 2 Ch. 197. 
of land.|---:2 op. Str. BarrHotoMew’s 2576. Add. Annotalion: - Refd. Re Monk, Giffen 
Hospiral, (GOVERNORS) (1928), 72 Sol. Jo. 225. v. Wedd, [1927] 2 Ch. 197. 
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12a. 


13. 


19. 
20. 


21. 


23. 


24. 


29. Add. Annotation :— Refd. 


GHOSES 


Vol. VII.—Cases 1—% 


IN ACTION. 


Part |.—-In General. 


Add. Annotation :—Mentd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


Rentcharge—Arrears of.|—-Satway v. SAt- 
WAY (1770), 2 Dick. 434; Amb. 692; 21 
kK. R. 338. 

Add. Annotations :—Distd. Baker v. Archer- 
Shee, [1927] A. C 844; A.-G. »v. Belilios, 
[1928] 1 K. B. 798. Refd. New York Insce. 
v. Public Trustee, [1924] 2 Ch. 101; Brassard 
v. Smith, [1925] A. C. 371; Derbert v. Ll. R. 
Comrs., I. KR. Comrs. v. Llerbert (1925), 9 
Tax Cas. 593; Daw v. 1. R. Comrs., Duff 
Dunbar v. I. R. Comrs. (1928), 14 Tax Cas. 58. 


After this case add ‘‘ Patent.]—Scce PATENTS.”’ 


Add. Annotations : — Dbtd. Republica de 
Guatemala vw. Nunez, [1927] 1 K. B. 669. 
Refd. New York Life Insce. v. Public Trustee, 
{1924] 1 Ch. 15. 

Add. Ciulations :—-FAVORKE v. STEINKOPFF, 
[1922] 1 Ch. 174; sub nom. Re STRINKOPFFE, 
FAVORKE v. STEINKOPFF, 91 L. J. Ch. 165; 
126 L. T. 597. 

Add. Annotalions :~-Consd. Royal Trust Co. 
v. A.-G. for Alberta (1929), 46 T. tL. BR. 25. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 98 L. J. Ch. 449; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669 


25. 


27. 


27a. 


Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 


Add. Annotations :—Apld. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Richardson v. Richardson, {1927} P. 228 


Add. Annotations :—As to (1) Consd. Favorke 
v. Steinkoptf, [1922] 1 Ch. 174. As to (2) 
Refd. Favorke v. Steinkopff, [1922] 1 Ch. 174. 


Assignment executed abroad——Of debt payable 
in England.J—Where an assigumentof a debt 
due from an English debtor & payable on 
demand in Vngland is made in a foreign 
country between two citizens of that country 
domiciled there & subject to its laws but is 
invalid by the law of that country, it is not 
to be held valid in this country merely 
because it is in accordance with the require- 
ments of Iinglish law.—REPURLICA DE 
GUATEMALA v. Nunez, [1927] 1 I. B. 669 ; 
96 L J. K. B 4413 1386 L. Ty. 7435 48 
VT. L. RB. 1873 71 Sol. Jo. 35, C. A 


Annotation .—Refd. Richardson ve. Richardson, [1927] P. 228. 


27b. -——- Exercise of power of appointment over 


sum in England.] —f’e A.NZIAN!, [LTERBERT v. 
IHRISTOPITERSON, [L929] W. N. 226. 

After this case for ‘* Assignments executed 
abroad.]—Ser Nos. 459-162, 504, 505, post,” 
read ‘* —-—.]-—Sce, also, Nos. 459-462, 504, 
505, post.”’ 


Part !l.—Assignment in General. 


Public Trustee v. 


Elder, [1926] Ch. 776. 


33. Add. Annotation :-— Mentd. Venn v. Tedesco, 


53. 
63. 





PART I. SECT. 1, SUB-SECT. 2. 
a Add * revsd. 17 O. R. 574.” 
s. Add “* revsd. in part 4 A. R. 267.’ 


[1926] 2 K. B. 227. 


40. 


Add. Annotation :—Reid. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 


Part Ill—-What may be Assigned. 


Add. Annotation :—Refd. Re Bowcr- Williams, 
Lax p. Trustee, [1927] 1 Ch. 441. 

Add. Annotations :—As to (1) Refd. Cottage 
ub Estates v. Woodside Lstate Co. (Amers- 
ham) (1927), 97 L. J. K. B. 72; Re Wart, 
[1927] 1 Ch. 606; Earle v. Hemsworth 
R. D. C. (1928), 140 L. T. 69. 











67. Add. Annofations :---Consd. Bank of Liverpool 


73. 


PART UI. SECT, 2. SUB-SECT. 1. 


si. -+—The judgment of a 
forcign ct. creates a debt, & is prima 
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& Martins v. Holland (1926), 48 T. R29. 
Distd. Karle vr. Hemsworth Rh. D.C. (1928), 44 
T. L. R. 605. 


Add. Annotation :—As to (2) Apld. Earle v. 
Tiemsworth R. D. C. (1928), 140 L. T. 69. 
Sacie iauipriatiles — MUHAMMAD Mot- 
DEEN 0. CHINTIAMAN! CHETTAR (1929), 
I. L. RK. 52 Mad. 503.—IND. 


Cases 77a—125. 


77a. 


78. 


81. 


82. 


84. 


86. 
91. 
93. 
94. 


106a. 








Retention money.] — Held: 
retention money under a building contract, 
although not becoming payable until a later 
date than the assignment, constituted a 
debt or legal thing in action which could be 
assigned, & could be sued for in an action 
without joining the assignors as partics.— 
G. & T. HARLE, Lrp. v. HEMSWoRTH RURAT, 
DIstRiCT COUNCIL (1928), 140 L. T. 69; 44 
T. L. R. 758, C. A. 


Add. Annotations :—Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. 0.1; Re Wait, [1927] 1 Ch. 606. 


Add. Annotation :-——Apld. Marle v. Hemsworth 
R. D.C. (1928), 110 L. T. 69. 


Add. Annotation :—Refd. Gray v. 


Spyer, 
[1922] 2 Ch. 22. oi 


Add. Annotation :—-Refd. Norwich Union Fire 


Insce. Soc. ». Colonial Mutual Fire Insce., 
[1922] 2 Kk. B. 461. 


Add. Annotation :---Refd. Rye v. Purcell, [1926] 


1K. B. 446. 


Add. Annotation :—Refd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249. 


Add. Annotation :---Mentd. Marsden v. Heyes, 
Edward, [1927] 2 K. B. 1. 


Add. Annotation :—Consd. Re Lloyd’s Furni- 
ture Palace, Kivans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 


Grantee bound to attend at 
specified place to receive payments & give 
receipts.|—Held: assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee from assigning the annuity to a 
third person.—-ARDEN v. GOODACKE (1852), 
11 C. B. 888; 211. J.C. P. 129; 18 L. T. 
O.S. 208; 16 Jur. 529; 138 BE. R. 7238. 








110a. 


| 
| 


ENGLISH AND EMPpIrE Digest SUPPLEMENT. 








.|-~-Testatrix by her will, dated in 
1862, gave a fifth share of her residuary 
estate to her daughter W. for life, with 
remainder to her children, but if she should 
die without issue, which event happened, 
‘“ her share to go to her next of kin as if she 
had not been married.’’ In 1866 J., another 
daughter of testatrix, married, & by her 
marriage settlement covenanted that any 
real or personal property to which she then 
was entitied for any estate or interest what- 
soever in reversion, remainder, or expectancy 
should be settled upon the trusts of the 
settlement. W. died in 1912 without issue, 
& leaving J. her sole next of kin :—Held: 
the interest which J. had at the date of the 
settlement in the settled share of W. was 
cither a mere spes successionis, or must be 
treated as such, & was not assignable at law. 
—~-Ite MUDGE, [1914] 1 Ch. 115; 83 L. J. Ch. 
243; 109 L. T. 781; 58 Sol. Jo. 117, C. A. 


Annotation :—Refd. Re Lind, Industrials Finance Syndicate 
v. Land, [1915] 2 Ch. 345. 


| 114. 


118. 


119. 


124, 


125. 


Add. Annotation :—As to (1) Refd. Re Wait, 
[1927] 1 Ch. 606. 

Add. Annotations :—Refd. Re Dent, Ez p. 
Trustee, [1923] 1 Ch. 113; Performing 
Right Soc. v. London Theatre of Varieties, 
[1924] A. C. 1. 


Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Add. Annotations :—Consd. Smith v. Smith, 
ee aa 191; Walls v. Legge, [1923] 2 
. B. 240. 


Add. Annotations :—Consd. Smith v. Smith, 
[1923] P. 191. Refd. Campbell v. Campbell, 
[1928] P. 187: Re Nelson, Norris v. Nelson 
(1918), [1928] Ch. 920, n. 


PART III, SECT. 2, SUB-SECT. 3. 


ee 





17 ii. - -—M. who had con- 
tracted with defts. to do eertain work 


pitfs. to pay to H.& M. “any moneys 
due or to become due an nry contraet.. . 
In consideration of moneys advanced 
by them to ime for the purpose of 
financing this contract.’ Defts. 
acknowledged the receipt of the order. 
Afterwards certuin payments were 
made by defts. to sub-contractors on 
M.’s direction, certain costs in the 
action were paid to solrs. & exccution 
creditors of M. attached moneys in 
defts.” hands payable upon the con- 
tract, whereupon au interpleader issue 
was directed & tried — Held: the order 
under which pltfs. clauned was not. a 
legul assigninent of au existing chose 
in action nor an assignment of the con- 
tract: it was nothing more than an 
equitable assignment of a fund not yet 
in existence.- -INTERIOR ‘PRUST Co. 
v. HSSEX BORDER UWriuirmes Com- 
MISSION (3928), 62 O. L. R. 551.— 
CAN. 


78 i. Money accruing to assignor by 
uill.J—An amount which exors. are 
directed by the will to pay for the 
muintenance & cducation of an infant 
may be assigned by the person to whom 
they have become Liable therefor. 
fe Grant EStTatre, MuLWN & MULLIN 
v. ANNABLE, [1928] 1 WW. Rk. 894; 
22 Sask. Ju. It. 483.—CAN. 





PART Ill. SECT. 3. 


sa. To construct tramway across 
grantor’s land— Assignable. ]—McDon- 
ALD . PEDDLE, [1923] N. Z. L. It. 987. 


sb. 7'o0 exceute lease.] —A right arising 
under an agreement, with an owner of 
hnmovable property to call upon 
lum to execute a lease 18 a chose in 
action, and as such movable pro- 
perty. -WEARNE BROTHERS v. RUSSA 
ENGINEERING WorKS (1928), 1. L. R. 
7 lian. 144.—-IND. 


PART ITI. SECT. 4. 


96i. Claim to compensation—Damage 
to lands--— Assignable.|—-By erection of 
& public work, a dam, the Crown 
expropriated the right to flood the 
land of V., who subsequently sold the 
property to H., with tho right to 
recover compeusalion from the Crown : 
—Ileld - it was not an assignment of 
litigious mghts, & UH. was entitled to 


revover compensation. — R. vr. HYsE 
(1921), 69 D. L. R. 173; 21 Exch. C. 
R, 76.—CAN. 


c i. - ~--—-,.]--A right of 
action in tort is not assignable. ‘The 
lessee undcr a crop payment lease, 
having been served while threshing 
with a garnishee summons issued in 
a stut against the lessor, sold all the 
crop in his own name & paid the 
lessor’s share of the proceeds into ct., 
meanwhile notifying the lessor that 
he would do s0. The lessor after 
receiving said notice & a copy of the 
varnishee suminons assigned to pltf. 
wl his claims & domands against the 
lessee for ‘‘ debts or rentals now due 
or to become due’? under tho lease, 
& all his interest in the crops grown 
thereunder. The lease required the 
lessee to deliver the lessor’s share on 
the day of threshing, &, if required, at 
uw certain elovator in the name of the 
lessor. The pltf., i.e. the assignec of 
the lessor, sued the lessee for damages 
on the ground of conversion.—Held : the 
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action was not maintainable —Kozak v. 
Misiurna, [1928] 1 D. L. RR. 591 5 (1928) 
1W.W. RR. 1; 22 Sask. L. R. 208. - 
CAN. 


Li, ---—-- -—--- Claim by wisurance 
compuny——Having paid loss.jJ-—Pltfs., 
igsurance cos., bad insured premises 
Wluch were destroyed by a fire which, 
as they alleged, wrose from the negli- 
gence of decfts. Having paid the 
owners of the premises the amount of 
the loss, pltfs. claimed to be subrogated 
to the right of the owners to recover 
against defts. & also alleged they bad 
taken assignments in writing by way 
of subrogation to the right of tho 
owners, & they claimed in this action 
daraages for the negligence of decfts. 
causing the ftire:—J/eld:; the action 
was a simple common law action 
in which the owners’ rights were 
usscrted against the alleged wrong- 
dvers, & a motion to strike out a 
jury notice given by defts. upon the 
#round that the action was one which, 
before 1873, was exclusively within the 
jurisdiction of the Ct. of Chancery, 


was rofused.— ROYAL WXCHANGE 
Ass’cr. Co. v. GRIMSHAW BROTHERS, 
Lrp., [1928] 2 D. L. R. 412; 62 


O. L. i. 25.--—-CAN. 


PART III. SECT. 5. 


100 i. Promise to pay over proceeds of 
litagation-—Caompromise of sutt—Effect 
of agreemecnt.J——-Where there was an 
assignment of part of the fruits of 
litigation :—Held > even if they were 
to be regarded as non-existing property 
at the date of the agreement, the agree- 
ment attached upon the money being 
paid.—VATSAVAYA VENKATA JAGAPATI 
v. POOSAPATI VENKATAPATI (1924), 
lL. R. 52 Ind. App. 1.—IND. 


153. 


154. 


193. 
195. 


200. 
202. 


Add. Annotations :-—Consd. Burrowes v. Bur- 
rowecs (1929), 141 L. J. 201. Refd. Capron 
v. Capron, [1927] P. 243. 

Add. Annotations :—Refd. Capron v. Capron, 
{1927] P. 248: Burrowes v. Burrowes (1929), 
141 L. T. 201. 


Vol. VIII.—Choses in Action. 


160. 


186. 


Cases 153 — 2588. 


Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 


Add. Annotation: -— Mentd. Putsman_ v. 


Taylor, [1927] 1 K. B. 637. 


Part 1V.—What amounts to an Assignment. 


Add. Annotation :—As to (2) Apld. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotations :—Refd. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 


Add. Annotation :—-Consd. Bank of Liverpool 
Martins v. Holland (1926), 43 T. lL. 7 
Add. Annotation :—Refd. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. R. 29. 


204a. Amount recoverable by assignee limited.}- 


Deft. owed £285 to W., who owed money to 
pltf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that ‘“ the 
amount recoverable under these presents 
shall not at any time exceed £150.”’ Due 
notice of the assignment was given to deft. 
In an action upon the assignment :—-Veld: 
(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & ib was a good legal assignment ; 
(2) even if it was an assigninent of part only 
of the debt it would still be a good equitable 
assigninent, & pitts. were entitled to recover. 
-—BAaNnK OF LIVERPOOL & MARTINs, Lip. v. 
Houuand (1926), 43 T. L. R. 295; 32 Com. 
Cas. 56. 


Annotation :—As to (J) Refd. Karle v. Wemsworth R. D.C. 
4417T. L. RR. 605. 


205. 


ai. 


Add. Annotations :—As to (1) Refd. National 
Provincial & Union Bank of England v 
Lindsecll, [1922] 1 K. KB. 21; Me Pinto Leite, 
Ker p. Des Olivaes, [1929] 1 Ch. 221. As 
lo (3) Consd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. C. 1. 


PART III. SECT. 14. 
-J}—An option to purchase, 


419; 
522.-—-CAN. 





contained in a will, is prima fucie not 


urely personal but 18 assignable by 








211. 
214a. 


Add. Annotation :—As to (1) Refd. Palmer v. 
v. Carey, [1926] A. C. 703. 

.|—Order to pay money out of a 
particular fund gives the party a specific 
lien thereon.—SMITH v. EVERETT (1792), 4 
Bro. C. C. G4; 29 E.R. 780. 





Annotations :— Refd. Crowfoot v. Gurney (1832), 9 Bing. 372; 
Best v. Argles (1831), 2 Cr. & M. 304. 


| 221a. 





Part of debt.)—BANK oF LIVERPOOL & 
MARTINS, LTp. v. HOLLAND, No. 204a, ante. 


236. Add. Annotation :—Apprvd. Re Swinburne, 


237. 


Sutton v. Featherley (1925), 70 Sol. Jo. 64. 
Add. Annotations :—Mentd. The Tervaete 
(1922), 128 L. T. 176; Duft Development Co. 
v. Kelantan Government, [1923] 1 Ch. 385. 


250a. Directions to pay proceeds of cargo to 


creditor.|— An order by A. to B., directing 
the latter to pay over to C., a creditor of 
A., the proceeds of a cargo consigned by A. to 
B., creates no lien mn favour of C.—HOLLAND 
& LUMBLE’S ASSIGNEES v. - (1815), 1 
Stark, 148; !71 HE. R. 427; sub nom. 
HrEYwoop v. WARING, 4 Camp. 29135; sub 
nom. Re HoLmyEs, Lx p. lfEywoon, 2 Rose, 
005, N. P. 





Annotations :—Consd. Frith v. Forbes (1862), 31 L. J. Ch. 


793. 


Refd. Giles ». Grover (1832), 9 Bing. 128 ; Malcolm 


vw. Soott (1843), 3 Hare, 39. 


258. 


Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 L. J. Kk. B. 196. 


258a. Agreement to pay proceeds into lender’s 


30 0. L. R. 100; 


PART IV. SECT. 2, SUB-SECT. 1.-—A. 


bank—Advances for purchase of goods.|— 
By a written agreement made in 1917 a 
trader was to purchase goods from time to 
time & resp. was to advance money to pay 
for them ; the trader was to sell the goods & 
to pay the proceeds to the credit of resp. at 
his bank; resp., after deducting the amount 


5 O. W. N. 223 ii. Under policy.|—-Held : 
the ussigninent was not vitiated by the 
fact, that, at the time, the fund on 


which the assigninent was intended to 





ar » : to 

the optionce & transnussible by him 205 x. Building contract Overate had not yet come into 
to his personal spel a anne A apportioning price between builder ct: ee peu - LON DON & 
PETUAL TRUSTER Co. v. UNION TRUSTEE third party. |-—-GRANT t. TRAVIS, [1924] Banrrmy & FORD nse7) Vo LB 
Co. Q 927), 28 8. R. N.S. W. 222 ; 45 20D. r. R. 1164 S32 W. W. R. 503.— 593: 49 A. L. T. 10 ‘ [1927] Argus. 

° e Ww. W. N. 30.-AUS, CAN. L. R. 417.~-AUS. b) 

re Tnecey nates deen teat regret PART IV. SECT. 2, SUB-SECT. 1 
—Promissory notes drawn in such form ‘ » 2 - - i. 
that they are non-negotiable, can be B. (c). PART IV. SECT. 2, SUB-SECT. 2.—A. 


assigned in the samc manner as an 
ordinary chose in action.—MERCHANTS 
BANK OF CANADA t. GREENLEES, {1923} 
2 W. W. RR. 931.—CAN. 

sg. Land scrip.J}—Whierr v. BATT- 
LEY (1905), 15 Man. L. H. 322; 1] 
W. L. Rr. 563.—CAN., 


PART IV. SECT. 1, SUB-SECT. 2. 


sk. General rule.j-—-An assignment is 
to bo regarded as absolute, although it 
appears on its face that it is only for 
the purpose of sccuring a debt lesser in 
amount, so long as it does not purport 
to be by_way of charge only.—Re 
BLAND & MOHUN (1913), 25 O. W. R. 


sm. <Authorising payment of sum 
in hands of garnishee—Order giving 
effert to verbal assignment. }—CLARKE 
BROTHERS, LTD. v. GOODIN & PEDER- 
SON, [1922] 3 W. W. R. 504; 68 
D. L. BR. 792.—CAN. 

923 i. Assigning money due or to 
ecome due—Under contract.}—lt is no 
objection to an equitable asgignment 
of a claim against a third person that 
the work upon which the claim Is 
based has yet to be performed.—Zve 
MATTHEWS SHEET METAL & ROOFING 
Co., Lrp., Hac p. MaRTIN [1924] 1 
D. L. R. 761; 55 O. L. R. 262; 4 
C. B. R. 471.—CAN. 
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246 iv. J-—Held. the 
order set out in the Judgment, in the 
circumstances, was a good equitable 
assignment of moneys due from the 
board of a drainage district fo a porson 
who had a contract with 1 —STIRLING 
COLLIERLES, LTP vw JONES, [1924] 4 
D. L. BR. 1305: 3 W. W. Te. 955.~-CAN. 








PART IV. SECT. 2, SUB-SECT. 2.—B. 

256i. Directions to agent to sell & pay 
proceeds into bank—Prencipal paying 
for goods by cheques draun against 
proceeds })—Kinp v. HARDEN, MCCon- 
NAL v. HARDEN, [192414 D. LL. R. 516 ; 
3 W. W. R. 293.—CAN. 


Cases 258a — 463. 


which he had advanced & one-third of the | 
gross profits, was to pay the remaining two- | 


thirds to the trader. 
became bkpt., 


purchased. Resp. 


repaid :—Held: 


& appit. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, & the trader | 
had in his hands goods purchased under the | 
agreement, & the proceeds of other goods so 
claimed a charge on the 
above assets in respect of the advances not 
as the agreement did not, 
either contractually or otherwise, create any 
right of the lender in either the goods or ther 
proceeds, it did not amount to an equitable 
assignment so us to entitle resp. to the charge 
claimed.—PAUMER v. OaKkkEy, [1926] A. C. 


7038 ; 


1 Ch. 606. 


| 274a. S. 
HH. 194 ; 


920, n. 


95 L. J. P. 
[1926] B. & C. R. 51, P. ©. 


In 1921 the trader | 269. Add. Annotation :—Refd. Re City Life Assce. 
(1925), 42 T. L. R. 45. 


274. Add. Annotation :— 


P. BRADLEY v. 
27 1. 
303. Add. Aeetiens 

Nelson, Norris v. Nelson (1918), [1928] Ch. 


ENGLISH AND EimpriRE Dicest SUPPLEMENT. 


C. 146; 135 L. T. 237; 


‘Refd. Re Wait, [1927] 
(1744), Ridg. temp. 


R. 801, lL. | 
—As to (1) 





Distd. Le 


| 807. Add. Citations :—{1922] 1 K. B. 21; 91 
L. J. K. B. 196; 
B. & CO. R 209. 
Add. Annotation :—-Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


126 L. T. 319; [1921] 


Part V.—Notice of Assignment. 


See, nou, Law of Property Act, 1925 (c. 20), 


ss. 136, 137. 
313. 


91] L. J. K. B. 196. 


Add. 
P. 206. 


354. 


358. 


855. 


PART IV. SECT. 2, SUB-SECT. 2.-—-C. 


Son Add “ revsd., [1921] 1 W. W. f. 
9,” 


PART IV. SECT. 2, SUB-SECT. 3. 


sn. Lodging notes as collateral 
security,J—-A document providing that 
certain notes ‘‘ are lodged with the 
bank as» a gencral & cofitinuing 
collateral security for the due payment 
of all advances nade or to be made to 
me by the bank " :—Held: not a 
proper assignment; there is a dis- 
tinction between lodging a document 
as collateral security & un assignment. 
—MreRCHANTS BANK OF CANADA. v., 
CEES [1923] 2 W. W. RR. 931.— 


st Jndorsemenl of lien note.j—Held : 
to constitute a good equitable assign- 
ment thereof.—CANADIAN BANK OF 
CoMMERcKR LA BRASH, [1918] 1 
WwW. W. RK 6: 39 D. L. BR. 398; 10 
Sask. L, 1t. 4008.-—CAN. 


PART IV. SECT. 38. 


280 i. Necessity for communication 
to & assent by assignec—Toa con- 
stitule assiynment.J—A lettcr assigning 
‘inoncys must be shown to have been 
communicated to the assignee before 
it will be held to constitute an equit- 


able assigninent. — STARR Co. OF 
CANADA, LYtbp v.o MERRILL, [1922] 
3OW. W. RR. 926; 70 D. L. R. 557.— 
CAN. 
PART IV. SECT. 6. 

288 fi. ——~.J— LO“MEPKY v. LANG, 
11925) 2D. L. R. 610, [1925] 1 W. W. 
R. 1104; 19 Sask. L. R 337.—CAN. 


sa. Assignment of len ayreement— 
Whether consideration amount due under 
lien.J—A. . WILLIAMS MACHINERY 
Co., LTn. v. MoorRg, [1926] 4 D. L. Rh. 
568.--CAN, 


Add. Annotation :—-Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 


Annotation -—Refd. Li. 


Add. Annotation : — Generally. Mentd. Mc- 
Creagh v. Cox & Ford (1923), 92 L. J. Kk. B 


417. 


After this case add “‘ See, now, Law of Property 


Act, 1925 (c. 20), s. 137.” 


Annotation :---Consd. 


Add. Annotation :—Refd. Knight v. Knight, 


--Refd. Republica de Guate- 


mala v. Nunez, !1927| 1 K. B. 669. 


Republica de 


440. 
[1925] Ch. 835. 
460. Add. Annotation: 
v. I., [1928] | 
| 461. Add. 


| 463. 


PART V. SECT. 1, SUB-SECT. 1. 

$11 i. uissignment{—As sccurity—Ofs 
debts. J—OKELL Morus & Co. r. 
DicksSoON (1902), 9 B. C. R. 151.—CAN. 


PART V. SECT. 1, SUB-SECT. 3. 


sb, Assignment of licn.J--HENDSBEL 
v. SONORA TIMBER Co., LTp., Prey 
1D... R. 6412; 59 N.S. R. 457.—CAN 


PART V. SECT. 3, SUB-SECT. 1. 


sc. To guarantor—Notice not riven 
lo debtor.|-—-DONALD v. JUKES, [1921] 
2W. W. R. 208; 56D. L. RR. 692; 60 
S.C. R. 652.—CAN. 


PART V. SECT. 3, SUB-SECT. 3. 


sd. Of debtor.}—Notice to the solr. of 
debtor that the claim against the latter 
was to be pald to « third party is notice 
to debtor himself that such claim had 
beon assigued.—StT. JOHN & QUEBEG 
Ry. Co. v. BANK OF BRITISH NORTH 
AMERICA & arene Co. (1921), 67 
bD.L. I. 650; 625. C. R. 346. —CAN. 


PART V. SECT. 4 
sf. Before action—Judicature Act, 
1909, s. 19 (6).] —Woops'rock ELECTRIC 
Rattzway, Licnt & PowrER Co. v. 
DOMINION TANNERIES, LTD. (1918), 45 
N. 3B. RR. 408.-—CAN. 


PART V. SECT. 5. 


b i. That alleyed assignee had 
possession of notes J—Although debtors 
nay have known that notes were 
in the possession of a bank, the alleged 
assignee :—Z/eld : this was insufficient, 
being a far different thing from having 
notice of the assignment, & there was 
no duty in debtors to inquire of the 
bank.—MERCHANTS BANK OF CANADA 
Ue Sa GhNEEES: [1923] 2 W. W. R. 931. 
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Guatemala v. Nunez, [1927] 1 K. B. 6U8. 
Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A.C. 


732. 


PART V. SECT. ay chairs 1.— 
. (a 
rd Add ** Revsd. 47 8. C. R. aye ; 10 
. KR. 238; 293 W. LL. RR. 44 

.J— The assignee o; an 
Squitable interest im personal estate 
without notice of an existing earlier 
assignment will gain priority simply 
by the act of giving notico to the person 
who has the legal dominion over the 
fund before notice is given by an 
assignee eurlier in point of time.— 
GORDON v. GORDON, (1924) 2 D. L. R. 
743; 1 W. WL. R. 903 ; 18 Sask. L. R. 
187.—CAN. 


i. a 


PART V. Pre 9, SUB-SECT. 1.— 


° ). 

sk. Assignments of money payable 
under commission cerlrficates—Certifi- 
cates not assignable— Order for payment 
guen to first asgsignee—Cerlrficates 
handed to second assignee.J—J. I. CAsk 
THRESHING MACHINE Co. v. GENERAL 
MoToRs ACCKPTANCK CORPN., [1924] 
SEN: L. ht. 1297; 3 W. W. R. 694.— 


PART V. SECT. 10. 


sl. Registered judgment —-Notice given 
against creditor—Of assignment.|——lf a 
vendor of land, in order to secure an 
indebtedness, assigns all the moneys 
due or to become due under the agree- 
ment of sale, such assigninent not being 
registered, but due notice thereof being 
given to the purchaser, Lho assignee will 
be entitled to the moncys as against one 
who subsequently obtains & registers 
judgments against the vendor.— 
YANADIAN BANK OF COMMERCE UV. 
ROYAL ANK OF CANADA, [1921] 2 
WwW. W. R. 462; 60D. L. R. 275; 29 
B.C. R. 407.—CAN. 


Vol. VITI.—Choses in Action. 


Cases 475—601a. 


Part Vi—Effect of Assignment. 


475. Add. Annotations :—As to (1) Reftd. Re Bern- 
stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 
88. As to (2) Refd. Weld v. Petre, [1929] 

‘ 1 Ch. 33. 


483a. —.J—G. & T. Earn, Lro. v. 
HEMSWworTH Runa. Districr Counciz, No. 
77a, ante. 

485. Add. Annotations :—Refd. Cheshire County 
Council v. Hopley (1923), 130 L. T. 123; 





504. stdd. 


519. Add. Annotation :-—Reftd. 


The Koursk, [1924] P. 140; Venn v. Tedesco, 
(1926) 2 K. B. 227. 


Annotation :—-Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


509. Add. Annotation :—Refd. Performing Right 


Soc. v. London Theatre of Varieties, [1922] 
2K. B. 433. 


Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


Part VIl.—Assignment subject to Equities. 


592. Add. Annotation :—As two (2) Refd. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 

593. Add. Annotations :—Mentd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369; He Pink, 
Elvin v. Nightingale (1926), 70 Sol. Jo. 1090. 

601. .ldd. Annotulions :—Consd. Re Pinto Leite, 
Kx p. Des Olivaes, [1929] 1 Ch. 221. Refd. 
Re City Life Assce. (1925), 42 T. L. R. 45. 

Assignment of debt payable in futuro. |— 

—In 1918, C., a creditor of a firm, agreed to 

leave the sum constituting her debt on deposit 

with the firm for fifteen years from Jan. 1, 

1917, upon the terms (unter alia) that interest 

& commission thereon should be paid to V. 

for his own use, & that in certain events, 

which subsequently happened, V. should 
receive a share of the firm’s profits, which he 

in fact received during the years 1918—-]921. 

In 1920, by C.’s direction, the debtor firm 

transferred (.’s debt by a book entry into 

the name ot F., V. continuing 10 receive 

interest & conunission as before, & on Keb. 24, 

* made an equitable assignment of the 
debt to V. Notice of the assignment was 

given to the debtor firm on Mar. 2, 1926, 

whereupon the firm transferred the debt. by 

a book entry into the name of V. At the 





601a. 


PART VI. SECT. 2, SUB-SECT. 2. 
476 ii. —— Money due under 
agreement for sale—Power to cancel 
agreement.|—Where a vendor of lund 
under agreement tor sale assigns the 


| PART VI. SECT. 





m i, —— —-— effect of Land Titles 
Act, s, 101.]—ARVMATRONG v. MarsnaLL any equities existing 


(1915), 8 W. W. RR. 300 5 


date of the said equitable assignment by F., 
IF. was under a liabthty to the debtor firm in 
respect of certain accommodation bills for 
which, as between I’. & the firm, I’. was liable, 
but such liability did not) accrue duc as a 
debt until after notice of assignment had 
been given, namely, when the debtor firm 
expended £15,000 in taking up the accept- 
anees. On Mar. 15, 1926, the debtor firm 
presented their petition for a recerving order 
and were subsequently adjudicated bkpt. 
In a claim hy V. to prove in the firm’s 
bkpey. :—Held: the assignment by F. to V. 
was subject to all rights of set-off which had 
accrued due on the part of the firm against 
F. at the date of the notice of assigninent but 
was not subject to any right of set-off in 
respect of the £15,000 which had not accrued 
due at that date; nor did the tact that the 
debt assigned was a debt pavable in futuro, 
for which the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule governing the assign- 
ent of a chose in action.—Re Pinto 
& NeEPUEWS, He p. DES OLIVARES, | 1929] 1 Ch. 
22); U8 L.J.Ch. 211; 140 LT. 5875 [1928] 
B. & ©. R. 188. 


3, SUB-SECT. 1. - | security for the due payment of all 


advances made, or to be made, musb 
be taken by the assignee subject to 
between = tho 


WD. LR. orginal parties. —MERCHANTS BANK 


moneys due unmler the agreement lor 
sale & notice of the uassiznment, 
eqtitable or legal, is given to debtor, 
it is not open to the vendor & 
debtor to cancel the agreement with- 
out the concurrence of the assignee.— 
UNION BANK OF CANADA v. DUTCZAK, 
(1924) 3D. L. R. 457: 2 W. W. RR. 
8G64.--CAN. 


PART VI. SECT. 3, SUB-SECT. 1.—A. 


ti. —~— Of contract for sale of land.}-~ 
INTERSTATE INVESTMENT Co., LTD. ¥. 
Mozeps (1928), 28 S. R. N.S. W. 572, 
45 N.8S. W. W. N. 176.—AUS. 


; = Add ‘‘revsd. in part, 4 A. R. 
267,”" 

ei. —— Of lien.J—PItf, assigneo of 
three several claims of workmen who 
had liens under Woodmen’s Lien Act, 
commenced an action in his own nue 
without serving any notice of the 
assignment upon debtor :-—Held : pitt. 
could bring an action in his own name 
without giving the notice referred to 
in Jud. Act. 9. 19 (5).—BARNES v. 
Brack, (1925) 3 D. L. Tt. 65; 58 
N.S. J. 69.—CAN, 





183, 8 Alta. L. lt. 449.- CAN, 


PART VI. SECT. 5, SUB-SECT, 2. 

550 yi. ——— JE SSHEPHERD Ut, 
Livinestron, [1924] 1 D. L. R. 723 
W. W. it. 455.---CAN. 

550 1v. --— —--.J—MCTIIERSON b 
Lers CANpREW), Lrp., [1926] N. Z- 
LR 4523 —N.Z. 

sw. Payment to  assignec— Money 
due under agreement for sale—Covenant 
by assignor to convey on payment. j— 
Where a vendor has ecovenanted mi writ- 
ing with an assistnec to convey the land 
to the purchaser on payment of the full 
amount of the purchase-money, the 
purchaser 15 protected as to title & 
may sufely make his payments to the 
assignee; & the assignee can sue on 
the purehaser’s covenent to pay con- 
tained in the agreomevt.— UNION BANK 
OF CANADA vw. DurezaK, [1924] 3 
D. L. It. 457; 2 W. W. R. 864.—CAN. 


PART VII. SECT. tf. 
565 ii, ——-.}—Even assuming a 
proper assignment, notes lodged with 
a bonk es a general & continuing 
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OF CANADA v2. GREENLERS, [1923] 2 
W. W R. 931.—CAN. 

565 iv. leffect of express con- 
tract.) — Notwithstanding Choses in 
Action Act, Ho S.b., 1920 (ec. 202), 8. 5. 
debtor can contract with his creditor, 
fur good consideration, that he will not 
uvVall himself of his right to pet up 
against the creditor’s assignee any 
equity existing between the creditor & 
hiuuself. Jf the contract which in- 
cludes the clause not to set up the 
equitics against un assignee wus 
induced by fraud, such clause falls 
with the contract, except where debtor 
is estopped as against the asiunee 
froin setting up the fraud - - LAMM ION 
v. RAILTON, 11925} 3 TD I. 1k. 10ed: 
(1925) 3 W. WR p36: revsg. [1925) 
2 W. W. R. 195 — CAN, 

qi. — Notere of covenant by 
assiqnor—H hether assiujynee bound.jJ— 
McBRIDE v. ONTARIO JOCKEY CLUB. 
Lrp., [1826] 1 0D. LR. 414; 48 
O. L. RR. o7. -CAN, 


PART VII. SECT. 2, SUB-SECT. 1. 
tr. —— .J— Rovar BANh OF CANADA 





Cases 604634. 


604. Add. Annotation :—Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

605. Add. Annotations :—As to (2) Distd. Re Pinto 
Leite, Ha p. Des Olivaes, [1929] 1 Ch. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. 11]; 
Earle v. Hemsworth R. D. C. (1928), 44 
T. L. R. 605. 

607a. For breach of warranty by assignor—Against 
claim for instalments due under assigned 
agreement—Judgment obtained for damages 
for breach of warranty.|—-The owner of a 
business sold it to deft. on terms of payment 
by instalments, & then assigned the benefit 
of the agreement to pltf. Before notice of 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach ot warranty on the 
above sale. In an action by pltf., as assignee, 
against deft. for payment of instalments due 
under the assigned agreement, deft. claimed 
to set off the amount of the judgment. Pitf. 
contended that deft.’s right to damages: in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 





be set off against his claim :—Held: the set- 
off was valid. 27) 
2k. B. 111; 96L. J. K. B. 658; 187 1. T. 


149; 91 J. P. 141; 43 T. L. R. 379, D.C. 


Part VIIl—Voluntary Assignments. 


613. Add. Annotation :—Consd. Macedo v. Stroud, 
[1922] 2 A. C. 330. 

624a. ———.|—-SLOANE  v. 
cited in 12 Sim. at p. 291. 


Annotations :-—Consd. Edwards v. Jones (1836), 1 My. & Cr. 
296: Beatson v. Beatson (1841), 12 Sim. 281. Distd. 
Meek v. Kettlewoll (1843), 1 Ph. 342. Apld. Kekewich v. 
Manuing (1851), 1 De G. M. &_G..176; Donaldson v. 
Donaldson (1854), Kay, 711. ‘Refd. Fenuer v. Taylor 
(1831), 2 Russ. & M. 190; M‘Fadden »v. seokyne (1842), 
1 Hare, 458; Price v. Price (1851), 21L.J.Ch. 53; Bridge 


CADOGAN (1808), 





9 GUAT ARSC’, ee W. W. R. 544; 





33 B.C. R. 379 
PART VII. SECT. 2, SUB-SECT. 4 
604 ii. Add ‘“‘ revsd. in part, 25 
A kR. 179.” 
604 iv. -——.}—ROYAL BANK 





Or Se v. GUSTAFSON, [1924] 1 
W. W. XQ. 544; 33 B.C. R. 379.—CAN. 


PART IX. 


q.- Under Asngnmcent of Book 
Debts Act, 1923 (ce. 29).J—Re RAPORT, Co. v. 
DENISON v UNION BANK OF CANADA, 


v. Bridge Aloe): 16 Boav. 315; Voyle v. Hughes (1854), 
28m. & G. 18: Gilbert v. Overton (1864), 4 New Rep. 
420; Glegg - Rees (1871), 7 Ch. App. 71. 

634. For ‘* Held: (1) as it was the intention of 
the settlor,’’ etc., read ‘‘ Held: (1) as it was 
not the intention of the settlor,” etc. 

Add. Annotations :—As to (1) Refd. Royal 
aoe Assce. 1 Hope, [1928] Ch. 179. 

As to (3) Consd. Macedo v. Stroud, [1922] 2 
A. C. 330. 


11925} 3D. L. R. 1058; 57 O. L. R. 
374; 5 C. B. R. 811.—CAN. 


sp. Book account-—-Under  <Assiugn- 
ment of Book Accounts Act, R.S.B.C., 
put (ec. 16).}—-VERNON HARDWARE 
gee & REINHARD (1. C.), 


[1927] 2 W. W. R. 117..-—-CAN. 
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Vol. VITI.—Cases 17—53a. 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 


Part IIl—Constitution and Internal Arrangements. 























17, Add. Annotation :—Consd. Morgan v. Driscoll 39, Add. Annotation :—As to (1) Refd. A.-G. v. 
(1922), 38 T. L. R. 251. Swan, [1922] 1 K. B. 682. 
ton v. Thorpe (1929), 111 L. T. 638. Refd. T. J. R. 258. 
Maclean v. The Workers’ Union, [1929] L Ch. | 46a. J—In an action against the 
One } | officers of a club for an injunction restraining 
20. Add. Annotation :—As to (1) Consd. Morgan | them from enforcing a resolution by which 
v. Driscoll (1922), 38 T. L. R. 251. the council of the club has excluded pltf 
20a. To alter qualification for membership. | | from membership of the club, the questions 
v. ALDENHAM (1928), 72 Sol. Jo. | for the ct. are. (a) whether the rules of the 
569. | club have been observed, (b) whether the 
21a. Notice of general meeting — Who entitled to.|-— : ee ~ - 
Pitfs. were the captain & the secretary of the Hee 1 sued See ee gn a rea ce 
women’s section of a golf club, of which deft. L . G38 4B TL n 42 0 wwe (1929), 
co. were the proprietors. At an extra- _, ; “ai its ae : . - ave is = 
ordinary general mccting of the members a 2°: alm Dy member lor proporuon ol—OUn 
resolution was passed delcting from the rules winding up of club.]—A limited co. was regis- 
of the club a provision for the eculoN a a | ee ae oe ages s bats i 
women’s committee to manage the affairs » the s H. 
of the women’s section. No woman member : appointed governing director for life & the 
of the club received notice of that mecting, management of the club was vested in her. 
as none of the women members held any aL nes granted a lease of premises to the 
shares inthe co. In an action for a declara- , club which was carried on there. In 1918 
tion that the resolution was invalid :—Held: | a subscription of four guineas a year for 
under the rules women members were not | country members & five guincas tor town 
full members & were not entitled to receive | ee was charged, & as from Jan. 1, 
notices of ies dea ad ae & oe : action Rey alae ne a a : er agi Nor 
iled.—CoLE v. MERTON PARK IMBLE- ae - 495 , 
tty GOLF CLUB, Lrp. (1927), ro I. RR. notice stating that the club would be carried 
400. 9 Dee ates lias exhibited by H. On 
: ar. 11, 1919, H., without notice to th 
35. Add. Annotation a. s lo (2) Expld. Maclean Acomitica committee, issu od nwt foe ipenaeaae 
v. The Workers’ Union, [1929] 1 Ch. 602. of rent, & on recovering summary judgment 
38. Add. Annotations :—Consd. Amalgamated closed the club. The co. then passed a 


sc. Validity of rules.}—Where the 


Soc. of Carpenters, Cabinet Makers & 
Joiners v. Braithwaite, General Union of 


Operative Carpenters & Joiners v. Ashley, 
[1922] 2 A. C. 440. Folld. Wing v. Burn 
(1928), 44 T. L. 1. 258. Refd. A.-G. v. Swan, 
[1922] 1 K. B. 682. 


PART II. by 


committee—Inadcquate inquiry )-- 
MONTGOMERY v. LEE STEERE (1926), 
29 Ww. A. L. R. 70.—AUS. 


resolution for voluntary winding up & a 
liquidator was appointed. <A., who was a 
member of the club, claimed to prove as 
creditor for general damages & a proportion 
of her subscription for 1919, B., another 
member, claimed general damages, the return 


Witnesses against him, was contrary 
o ie principles of natural justice :— 
feld : 


rights or privilogcs of members of # 
club are not in any way affected, nor 
the property of the club in any way 
injured, the ct. has no jurisdiction to 
consider the legul validity of the rules 
of the club, nor to grant an injunction 
against the commission of acts meorely 
criminal or merely illegal.—WatTtT v. 
MacLavenin, [1923] 1 I. R. 112.— 


12 il. Majority of nembers acting 
tllegally—Injunction.}—BRYLINSKI — v. 
INKOL (1924), 55 O. L. R. 369.—CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

fi. Necessity for unani- 
mous vote or consent of all members, }-— 
BRYLINSKI v. INKOL (1924), 55 O. L. R. 


369,—CAN. 

f ii. -}—A rule prescribed 
that no future motion to open the 
links for play on Sundays should be 
paseed unJess by a majority of two- 
hirds of those present & voting :— 
Held: the repeal of the rule did not 
itself require a two-thirds majority.— 
bree re aC LAU GEES [1923] 11. R. 


PART III. SECT. 2, SUB-SECT. 2.—A. 
24 i. Power to erpel after inquiry 

















26 i. Power to expel for infringing 
rules.}—-Where a club was registered 
under Cos. Act:— Held: the com- 
mittee were not in law the directors 
of the co. & had no authority to excr- 
cise the powers of directors to exclude 
pltf. from membership of the club.— 


MURPHY v. SYNNOTT, [1925] N. 14.— | 


PART III. SECT. 2, SUB-SECT. 2.—B. 


29 iv. ——-- —- --- --——~.]--—Resp., being 
charged with having grossly miscon- 
ducted himself within the meaning of 
a rule of applit. club, was summoned 
before wu mecting of the club committec 
tu show cause why he should not be 
dealt with under the rule. He was 
aware of the details of the charges 
preferred against him before attending 
the meeting, but, having attended as 
requested, & having failed in’ the 
opinion of the committee to Justify his 
conduct, was suspended trom mem ber- 
ship. He took action against the club 
to have the suspension removed, & 
for damages, on the ground that the 
conunittee’s deeision, having been 
arrived at without. affording him an 
opportunity of crosy-exsamuining the 
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the committee was not bound 
by the forma] rules of evidence, & 
the inquiry having been conducted 
in accordance with the club’s rules 
& the decision of the committee arrived 
at in good faith, in pursuance of an 
honest. desire to protect the interests 
of the institution, after resp. had been 
miven every facility for _ 7 
defence, the suspension was not con- 
trary to the principles of natural yustice, 
notwithstanding that no opportunity 
was given to cross-exatine — the 
witnesses.—- PERRY ». FEILDING CLUE, 
PW. N. ZA. LL. R. 529.—N.Z. 


PART III. SECT. 2, SUB-SECT. 2.—E. 


49 ii. .}—A club incor- 
porated under Incorporated socicties 
Act, 1908, which acting by its executive 
comnuttee wrongfully & tm breach of 
the club’s rules excludes a&® member 
from the use of the c'ub’s prenuses, 
commits a breach of contract & the 
member is entitled to recover damages. 
The members of the committee, acting 
within the scope of ther authority, 
are not personally liable in tort for 
inducing or procuring such breach of 
contract —HrENDERSON wv. KANE & 
PIONELR (Lun, [1924] N. 4 L. R. 
1073.— N.Z. 











Cases 58a—111b. 


109. Add. Annotation :-— Refd. <A.-G. v. 


111a. —— 


of her entrance fee & the proportion of her 
subscription for the current year :—Held: 
A. & B. were entitled to prove, not only for 
the proportion of their subscriptions of which | 
they had lost the benefit for the current year, 
but also in respect of damages for the loss | 
of the amenities of the club, & in the case of | 


B. to a return of the entrance fee; & the 54a. 


damages should be assessed in the case of A. 
at £7, which included the proportion of her 


54. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


subscription for 1919, & in the case of B. at 
£14, which also included the entrance fee & 
proportion of her subscription.—Re CURZON 
SYNDICATE, Lrp. (1920), 149 L. T. Jo. 232. 
For ‘* Entrance fee payable by instalments ”’ 
read ‘‘ Entrance fee—Payable by instal- 
ments.’’ 

——— Claim by member for return of—On 
winding up of club.]|—-He CURZON SYNDICATE, 
Lrp., No. 53a, ante. 


Part Vl.—Debentures. 


105. Add. Citalions :—[1922]1 Ch. 51; 911L. J. Ch. 93; 126 L. T. 225. 


Part Vil.-—-Duty Payable by Clubs. 


106. Add. Annotation :—-As to (8) Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIII.—-Sale of Intoxicating Liquors in Clubs. 


Swan, 
[1922] 1 K. B. 682. 


110. Add. Annofalcon :-—-Consd. Watson v. Cully, 


[1926] 2 K. B. 270. 


Whether in ‘‘ club ’?—-Temporary 
premises.|—The word “club” as used in 
lacensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assucn. 
of persons who are members of the club. 

Where, on the occasion of a féte, a regis- 
tered club engaged a room adjoining the 
ground on which the téte was to be held, & 
there supplied intoxicants to members other- 
wise than in the permitted hours :—J/eld : as 
the rvom in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect. — 
WATSON v. CULLY, [1926] 2 K. B. 270; 95 
L. J... B. 5515 1385 1.0.28; 905. P2119; 
42 T. L. RR. 529; 24 L. CG. R. 8573 28 Cox, 
C. C, 104, D.C. 





| 


ee ee ee 


Annotation :-—Refd. Clarke v. Grifiiths, 


(1026), 95 li. J. K. B. 985. 


PART IV. SECT. 1, SUB-SECT. 1. 


70 ii. Money lent to lodge.}— 
Where & person gives credit to an ab- 
stract entity, such as a club or lodge, 
he can look to those who assumed to 
act. for it & those who authorised or 
sanctioned that being done, mn the 





Peacock v. Same | 


———— Additional unregistered 
premises.]—Applts. were respectively the 
steward & one of the members of a club 
which occupied, besides its registered pre- 
mises, additional premises which were at a 
considerable distance & which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 
which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption off the club premises, otherwise 
than on the premises of the club, & against 
the other applt. for unlawfully obtaining the 
liquor, contrary to Licensing (Consolidation) 
Act. 1910 (c. 24), s. 94:—Held: as the 
liquor was not supplied in the registered 
premises of the club it was not supplied ‘‘ im 
a club” within the above sect., & the con- 
viction must be quashed.—CLARKE  v. 
GRIFFITHS, PEACOCK v. GRIFFITHS, [1927] 1 
K. B. 226; 95 L. J. K. BD. 905; 1385 L. T. 58 | 
90 J. P. 151; 42 T. L. R. 541; 24 L. G. BR. 








abrence of anything indicating the 
contrary.—FINLay v. BuLaoK, [1921] 
2 W. W. R. 907.—CAN. 





PART VIII. SECT. 8. 


sd. tight of members to store beer at 
club.J—Members of a club on = pur- 
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466; 28 Cox, C. C. 240, D.C. 


chasing beer from a Govt. vendor may 
store it at. the club, & the club is entitled 
to charge a fee for storage & service.— 
Caw Rock (1923), 32 B. Cc. R. 67.— 


sf. ‘‘ Distributing ’® beer by servant of 
club—b hat amounts to.J—R. v. Rock 
(1923), 32 B.C. R. 67.—CAN. 


Vol. VIII.—Clubs. Cases 186—148a 


Part IX.—Betting and Gaming in Clubs. 


136. Add. Annotations :—Apld. R. v. O. K. Social 140a. 








-——.]—There is a sufficient 


& Whist Club (1929), 45 T. L. R. 570. Refd. element of chance in the game popularly called 
Richardson v. Moncrieffe (1926), 43 T. L. R. a ‘“‘whist drive”? to muke a club where it is 
32; R. v. Berg, Britt, Carré & Lummies played for money a ‘‘ common gaming house.”’ 
(1927), 20 Cr. App. Rep. 38. —R. v. O. K. Soctan & Wuisr CLus, LTp. 

140. Add. Annotation :—Refd. Ellesmere v. Wal- (1929), 45 T. L. R. 670; 78 Sol. Jo. 451; 
lace, [1929] 2 Ch. 1. 21 Cr. App. Rep. 119, C. C. A. 


Part X.—Dissolution of Clubs. 


148a. Claims by members of proprietary club—For entrance fee.]|—He CurzZON SYNDICATE, LTD. 
damages for loss of club amenities—& for No. 53a, ante. 
proportion of subscriptions—& return of 


PART IX. SECT. 2. 


137 i. Common gaming house—Who are liable as persons assisting in conducting business—Employees.J—R. v. DORGAN, 
R. v. KESSLER, JR. v. Coarss (Sask.) (1927), 47 Can. Crim. Cas. 344.—CAN. 
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COMPANIES. 


Nore.—The Act now in force is the Companies Act, 1929 (c. 23), which repealed (inter alia) the 


Companies (Consolidation) Act, 1908 (c. 69). Heferences to sections of the 1908 Act should therefore be 
checked with the Comparative Table appended below. 


908, 


JA oP ah 


16 
17 
18 
19 
20) 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
3 

32 
30 
34 
30 
30 
37 


Sto 


3Y 
40 
41 
42 
43 
44 
4h 
46 
47 
48 
49 
50 
51 
52 
53 


1929, 
357, 358 





MIN w 


17, 19 
5 

6, 7,8 

$ (2) 
9 


10, 319 
20) 
12 

13, 14 
15 
23 
14 
18 
21 
G2 
68 
25 
95 

108, 110 

101 
65 
G4 

98, 110 

99 
100 
102 
108 
104 
1065 


TO,O7, 141 


V2 
48 


50 

5] 
95, 108 
7.52 


59 
56 
57 
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57 
538 
58 
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54 


66 
67 
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87 
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Y] 
92 


93 
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95 
96 
97 
98 
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57 
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118 
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140 
141 
143 
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30 
41 
32 
34 


85, BD5, 


Sch. TV. 


40 
36 
37 
39 
41 
Q4 
42 
43 
44 
D4 
67 


79, 80, 82, 


83, 87 
86 
310 
85 
SL 
82 (4) 
80, $3 


1908. 


ee 


105 
106 
107 
108 
109 
110 
111 
112 
113 


14 
115 
116 
117 
118 


119 
120 
121 
122 
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126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
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140 
14] 
142 
143 
144 
145 
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148 
149 


150 
151 


1929. 
76 
77 
78 
131 
135 
137 
138 
132, 183 
129, 130, 
134 
130 
28 
370 
33 


11, 14 (2), 


108 (4), 
379, 3rd 
Sch. F. 
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159 
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168 
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163 
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165 
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170 
178 
175 
172 
171 
177 
176 
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288 
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181 
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183, 184, 
185, 186, 
187, 1838 
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184, 191 


1908. 


152 
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156 
157 
158 
159 
160 
16] 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 


187 
188 
159 
190 
191 
192 
193 
104 


195 
196 
197 
198 
199 
200 
201 


354 


1929. 
185, 198 
186 
194 
195 
193 
197 
192 
196 
199, 200 
209 
307 
203 
204 
205 
206 
207 
208 
210 
211 
2138 
221 
220 
214 
216 
218 
219 
163, 373 
222 
223 
224 
225 
227 
228 
226 
232, 241, 
247, 248, 
249 
200 


233, 242 


251 
234 
252 
235, 244, 
248 
236, 245 
254 
255 
256 
257 
288 


1908. 


eral 


202 
203 


204 
205 


206 
207 
208 
209 
210 
211 
212 
213 
214 


215 
216 
217 
218 
219 
220 
221 
222 
223 
224 
225 
226 
227 
228 
229 
230) 
231 
232 
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235 
236 
237 
238 
239 
240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 


1929. 
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IX 


187 


173, 229, 


258 
261 
262 
93 
264. 
265 
174, 258 
266 
270 


191, 248, 


260 
276 
272 
277 
363 
288 
282 
212 
283 
204 


284, 285 


289 
290 
291 
293 
300 
301 
302 


303 


304 
378 
305 
374 
297 
298 
299 
295 
312, 314 
313 
316 
317 
318 
319 
321 
322 
360 


1908. 


252 
253 
254 
255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 
267 
268 
269 
270 
271 
272 
273 
274 


1929. 


323 
324 
325 
326 
359 
327 
328 
329 
330 
331 
332 
333 
334 
335 
336 
337 
335 
339 
340 
341 


342 
343, 344, 
346, 348, 
349, 351, 


352, Sch. 


X., III. 
345 
366 
367 
371 
372 
375 
362 
364 
376 
377 
380 


6. 


Vol. [X.—--Companies. Cases 6 —-87. 


Part 1—Nature, Characteristics, Definitions and 
Classification. 


Add. Annotations :—As to (1) Refd. Deuchar 
v. Gas Light & Coke Co., [1924] 2 Ch. 
426. <As to (2) Refd. A.-G. +. Leeds Corpn.. 
[1929] 2 Ch. 291. 


11. Add. Annotations :—Consd. British Thomson- 


Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33; Refd. 
Parker & Cooper v. Reading, [1926] Ch. 975: 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 42 


Part I1.—Domicil, Residence 


26a. 


26b. 


27. Add. Annotations :—Consd. 





——-—- Business conducted abroad.]—— A 
trading corpn. was registered in England 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
directors domiciled & resident in Holland. 
The register of members was kept at the 
oftice in England :-—Held: the domicil of 
the co. was not in Uolland but in England.— 
Barz v. PUBLIC TRUSTEE, [1926] Ch. 863 ; 
95 L. J. Ch. 400 ; 135 L. T. 763; 42 T. L. R. 
696; 70 Sol. Jo. 818. 


———.]—To constitute residence by a British 
co. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place.—LITTAUEKR GLOVE 
CoRPN. v. F. W. MILLINGTON (1920), Lrp. 
(1928), 44 'T. L. R. 746. 


New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101. 


15. 


16. 


T. Tu BR. 401. Mentd. Howson v. Buxton 
(1928), 97 Ju. J. K. B. 749. 

Add. Annotations :—Refd. British Thomson- 
Houston Co. v. Starling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 338; 
Prichard & Constance v. Amata (1924), 42 
RK. P. C. 68. Mentd. Scammell v. Llurley, 
[1929] 1 K. LB. 419. 

Add. Annotation :—Mentd. R. 
(1927), 20 Cr. App. Rep. 53, 


v. Morter 


and Nationality of Companies. 


27a. 


Annotations :-—Refd. Swedish Central Ry v 


11924] 2 K. B 255. 


Refd. Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255; Re Bates, Mountain 
Bates, |1928] Ch. 682; Mllerman Lines v. Read, 
[1928] 2 IW. BK. 144. 

.|—A co. was incorporated by special 
Act of the Legislature of New York, & had 
its central oflice & the bulk of its assets in 
New York. The co. had a branch in London 
& in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe :—Held: a corpn. might have a dual 
residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
cts.—NEwW York LiFe INSURANCE Co. v. 
PusBLic TRUSTEE, [1924] 2 Ch. 101; 93 
L. J. Ch. 449; 131 L. T. 488; 40 T. L. R. 
430; 68 Sol. Jo. 477, C. A. 





Thompson, 
Mentd. Republica do Guatemala r. 


Nunez, {1927} 1 K. B. G69. 


Part Ill—-Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 


Add. Annotation :—As to (6) Apld. Re City 44. Add. Annotations :—Mentd. Re City Equitable 


38. 
42. 


Equitable Fire Insce.. [1925] Ch. 407. 
Add. Annotation :—Mentd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


Fire Insce. (1924), 40 T. L. R. 853; Re Etic 
[1928] Ch. 861. 


67. Add. Annotations :— Refd. Weld v. Petre (1928), 


bd PART I. SECT. 1. 

sa. Under statute—Ezistence apart 
from members—-Conveyance of property 
by originators to company. |\—Defts. con- 
tracted with pltfs. to sell them all the 
fruit & vegetables to be grown on thoir 
land during a specified time. The con- 
tract provided that if any transfer 
should be made by the grower to any 
corpn., it should be deemed to be made 
subject to the agreement & the trans- 
feree should be bound by the terms 
thereof. Defts.,for the admitted purpose 
of freeing themselves from the contract, 
incorporated a joint stock oo. for the 
urpose of holding the land, & trans- 
erred the land to it in consideration 


of the allotment to them of the whole 
of its capital stock :—-Held: the co. 
could not be declared to be a trusteo 
for the growers & bound by the con- 
tract.—ASSOCIATED GROWERS oF B. C., 
Lrp. & KELOWNA GROWERS EXCHANGE 
v. EpMunps & BYZANT ORCHARDS, 
LTp., [1926] 1 D. L. R. 1093; [1926] 
han W. R. 535; 36 5B. C. R. 413.— 


PART I. SECT. 2. 


sb. Companies limited by guarantee— 
Assignment of w king by third 
arty—V alidity.}—LLOYD’s BANK v. 
ORRISON & SON, LTD., [1927] S. C. 
571.—SCOT. 
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PART I}. 








n i, In several places. }-~ 
A co. is to be treated in matters of 
trade & commerce as resident not only 
where its principal place of business is, 
but wherever it has a place of business. 
—KMUMKA vw. BORDER CITIFS IMPROVE- 
ane Co. (1922), 52 O. L. R. 193.-- 


PART III. SECT. 1, SUB-SECT. 5.—- 
A. (a) ii. 
sc. General rule.] —VITOMEN CEREAL, 


LTnp. ve. MANITOBA GRAIN Co. (RB. C.), 
[1928] 4 D. L. Kh. 440.—CAN. 


Cases 67— 272a. 


97 L. J. Ch. 399. Mentd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 


69. Add. Annotations :—Mentd. Anchor Trust Co. 


75. 


». Bell, [1926] Ch. 805 ; Weld v. Petre, [1929] 
1 Ch. 33. 

For the paragraph ‘‘ (9) (WARRINGTON, L.J. 
... 1908 Act, 5. 82,” substitute :—‘* (9) (LokD 
SUMNER, LORD DUNEDIN expressing the 
contrary opinion), an allotment of shares & 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
s. 82 (1), is not wholly void.”’ 

For the paragraph “ (10) (Lornp STERNDALE, 
M.R., . was written,” substitute :— 
‘* (10) Observations of Lorp SUMNER as to 
the practice of the Registrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
co. to the date of the application for registra- 
tion.’—JUBILEE Corron Munzs,§ Lrp. 
(OFFICIAL RECEIVER & LIQUIDATOR) v. 
LEwis, [1924] A. C. 958; 93 L. J. Ch. 414; 
40 T. L. R. 621; 68 Sol. Jo. 663; [1925] 
B.& C. R.163 sub nom. Re JUBILEE Corron 
MILLS, Lrp., 131 L. T. 579, H. L. 


Annotations .— As to (9) Consd. Ac Burton, {1927} 2 Ch. 132 
eae arnt Mentd. fe City Kquitable Fire Insce (1925), 133 
. T. 520. 


82. 





Add. Annotation :—As to (1) Refd. Jubilee 
Cotton Mills Official Receiver & Liquidator v. 
Lewis, [1924] A. C. 958. 


196. Add. Anvrolation :—Refd. Darrods v. Harrod 


210. Add. Citation :-—9 Jur. N. 


(1924), 40 I. L. I. 195. 
S. 845. 


225. Citation :-—Y¥or ‘ 56 Sol. Jo. 36” read ‘ 56 


Sol. Jo. 361.”’ 


Add. Annotation :—Consd. Harrods v. Harrod 
(1924), 40 ‘T’. L. R. 195. 


228. Add. Citation:—On appeal, 41 R. P. C. 67, C. A. 


228a. 


Annolalion :-—Expld. Motor Manufacturers’ 
Pi Vv. 
6 


** Harrods ’’ — ‘‘ R. Harrod.’’|—-The ct. 
granted an interlocutory injunction to re- 
strain deft. co. from carrying on business 
under any name comprising the well-known 
name of plitf. co. on the ground that defts.’ 
use of the name was calculated to lead the 
public erroneously to believe that defts.’ 
business had some connection with pltfs.’ 
business.--HarRonps, Lrp. v. HakRop (R.), 
Lrp. (1924), 40 T. L. R. 195; 41 KR. P. C. 
74, C0. A. 

& Traders’ 
Motor Manufacturers’, otc., Insee., [1925] Ch. 


uo. 
228b. ‘‘ Society of Motor Manufacturers & Traders ”’ 


— ‘* Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.’’|—A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words ‘‘ Motor Manufacturers & Traders,”’ 
which had already bcen adopted as part of 
is name by a society having for its main 
objects the promotion, encouragement & 
protection of the motor trade generally. 
There was no charge of fraud &, in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable & deft. 
co.’s business wholly different from that of 
pltf. society :—Held: pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 
— MororR MANUFACTURERS’ & ‘TRADERS’ 
SoclETy v. MoToR MANUFACTURERS’ & 
TRADERS’ MUTUAL INSURANCE Co., [1925] 


237. 


238. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Ch. 675; 94 L. J. Ch. 410; 183 L. T. 330; 
41 T. L. R. 483; 42 R. P. C. 307, C. A. 
Add. Annotation :—As to (1) Consd. Motor 
Manufacturers’ & Traders’ Soc. v. Motor 
Manufacturers’ & Traders’ Mutual Insce., 
[1925] Ch. 675. 

Add. Annotations :—Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195; Motor Manu- 
facturers’ & Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1925), 
94 L. J. Ch. 410. if 


251. Add. Annolation :—Refd. Employers’ Liability 


255. 


| 256. 
257. 


260a. 


265. 


266. 


270. 


271. 


272a. 
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Assce. v. Scdgwick Collins (1926), 95 L. J. 
K. B. 1015. 

Add. Annotations :—Asto (1) Refd. 1. R. Comrs. 
v. Cornish Mutual Assce. (1924), 41 T. L. R. 
70. <As to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1925] A. C. 476; Generally, 
Mentd. Re Debtor (No. 3 of 1926) (1926), 
135 L. T. 689; Dominion Iron & Steel Co. v. 
Invernairn, [1927] W. N. 277; Manchester 
Corpn. v. Buttle, [1929] 2 Ch. 390. 

Add. Annotation :—-Mentd. Dominion Iron 
& Steel Co. v. Invernairn, [1927] W. N. 277. 


Add. Annotation :—Refd. Greenberg v. Co- 
operstcin, [1926] Ch. 657. 

What amounts to—Not acquisition of 
shares of company to promote its amalgama- 
tion with another company.] — DOMINION 
Iron & SteEL Co., Lrp. v. INVERNAIRN, 
[1927] W. N. 277. 


Add. Annotations :—Consd. I. R. Comrs. v 
Cornish Mutual Assce. (1924), 41 T. L. R. 
70. Mentd. Brighton College v. Marriott, 
[1925] 1 K. B. 312. 


Add. Annotations :—As to (1) Apld. Cornish 
Mutual Assce. v. I. RK. Comrs., [1926] A. C. 
281. Refd. Greenberg v. Cooperstcin, [1926] 
Ch. 657; Re United General Commercial 
Insce Corpn., [1927] 2 Ch. 51. As to (2) Refd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 135 
L. T. 673. Generally, Mentd. Brighton 
College v. Marriott, [1925] 1 K. B. 312. 


Add. Annotation :— Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 

Add. Annotation :---Folld. Greenberg tv. Co- 
operstein, [1926] Ch. 657. 

-}—An assocn. with four branches 
was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Kach fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which differed in each branch. The assocn. 
& its branches all consisted of more than 
twenty members. The assocn. was not 
registered under any Act. Disputes having 
arisen, a resolution was passed by the mem- 
bers for the dissolution of the assocn., & an 
action was brought by three members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretary of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions received by defts. from 
members & of their application thereof, 
payment of the amount found due & other 
relief. The action was resisted on the ground 
that the assocn. was illegal & that no relief 
could therefore be given :—Held: (1) the 
assocn. was rendered ilegal by 1908 Act, 











282. 


298. 
304. 
335. 


341. 


343. 


351. 


s. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business having for its object the acquisition 
of gain; (2) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illegal purpose 
by granting an account.—GREENBERG v. 
COOPERSTEIN, [1926] Ch. 657; 95 L. J. Ch. 
466; 185 L. T. 663. 


Add. Citation :—130 L. T. 450. 


Add. Annotations :—Refd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 264. 
Mentd. Imperial Tobacco Co. of India v. 
Bonnan, [1924] A. C. 755. 

Add. Annotation :—Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 188 L. T. 500. 
Add. Annotation :—Mentd. Everett v. Griffiths. 
[1924] 1 K. B. 941. 

Add. Annotation :—Refd. Re Railways Act, 
1921, Re Standard Charges Schedule (1925), 
04L. J. K. B. 364. 

Add. Annotations :—As to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. Gene- 
rally, Mentd. Lapish v. Braithwaite (1924), 
40 'T. L. R. 857. 


Add. Annotation :—As to (1) Refd. Bank of 


N. T. Butterfield v. Golinsky, [1926] A. C. 733. | 


Add. Annotations :—Apld. Plantations Trust 


-v. Bilba (Sumatra) Rubber Lands (1916), 114 


354. 
379. 


398. 


406. 


L. T. 676. Mentd. Agricultural Wholesale 
Soc. v. Biddulph & District Agricultural Soc., 
[1925] Ch. 769. 

Add. Annotation :-—As to (2) Refd. A.-G. v. 
Goddard (1929), 98 I. J. K. B. 743. 

Add. Annotations :—Mentd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26; Watkins v. Jones 
(1928), 14 Tax Cas. 94. 


Add. Annotation: —- Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 


Add. Annotations :—Consd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1927] | K. B. 826; 
Liggett (Liverpool) v Barclays Bank (1927). 
137 L. T. 443. Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 


410. 


411. 


415. 


417. 


427. 


430. 


431a. 


Cases 272a—432a. 


Lowe & Wills, [1927] 1 K. B. 246; Liggett 
rei ae v. Barclays Bank, [1928] 1 K. B. 


Vol. IX.—Companies. 


Add. Annotations :—Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K B. 246; Liggett 
\Liverpool) v. Barclays Bank, [1928] 1 K. B. 


Add. Annotation :—-Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


Add. Annotation :—Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


Add. Annotation :—Refd. Ite City Equitable 
Fire Insce. (1924), 40 T. L. Tt. 853. 


Add. Annotation :—Mentd. Re City Kquitable 
Tire Insce. (1924), 40 T. L. BR. 853 


.]—A collateral obligation imposed by 
the arts. of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
part of that member to take further shares 
in the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act under 
which the co. is registered. 

The limitation of liability in respect of 
shares held is distinct from an_ obligation 
collaterally imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is ultra vires or repugnant to the 
system of limited liability.—AGRICUILTURAL 
WHOLESALE SOCIETY v. BIDDULPH & DISTRICT 
AGRICULTURAL Soctety, [1925] Ch. 769; 94 
L. J. Ch. 397: 183 L. T. 274; 41 T. la R. 
470; 69 Sol. Jo. 557, C. A.; affd. sub nom. 
BippuLrpH & ODistricr AGRICULTURAL 
Society v. AGRICULTURAL WHOLESALE 
Society, [1927] A. C. 76, H. I. 





Annotation :—Apld. Re Wilts & Somerset Farmers, [1929] 


1 Ch. 321 


432a. 





Unless arising from wilful neglect or 


PART II. SECT. 4, SUB-SECT. 5. 


sd. Striking off register-——Effect.)— 
(1) The intention tu dissolve a co. 
shonld not. be read into a statute 
providing for the striking of the co. 
off the register because of a short delay 
in the payment of its annual fee, unless 
the language of the statute expressly or 
by necessary implication imposes that 

enalty. (2) The conduct of deft. share- 
holders after the co. had been struck off 
the register held to make them trustees 
of the co.'s property for the individual 
shareholdere, who made contributions 
to conserve the property, & not for the 
co. It was, therefore, not necessary 
for pltf., whose suit was for his share 
of the assets, to have the co. restored 
to tho register & to have the action 
brought by the co.—DADSON v. GREST 
& GREST, [1928] 1 D. L. R. 479 ; [1928]} 
1 W.W.R. 286; 22 Sask. L. R. 253.— 
CAN. 


PART III. SECT. 6. 
ki. ——~ That company duly incor- 
porated.}-~-The fact that a co. incor- 
porated under Cos. Act includes in its 
name the word ‘ Co-operative,” con- 
trary to Co-opcrative Assocns. Act, 


1920 (c. 19), 8s. 4 (2), does not render it 
an illegal co., since Cos. Act, 8. 
makes oa certificate of incorporation 
conclusive evidence that the co. 
was duly incorporated —ASSOCIATED 
GROWERS OF BRITISH COLUMBIA, LTD. v. 
BritTisu COLUMBIA FRUIT LAND, LTD., 
{1925)1 D L. R. 871; [1925] 1 W. W. 
kh. 505; 31 B.C. R. 533 —CAN. 


PART III. mae hore ee 6.— 
- (a). 

358i. To take up number subscribed 
for.J—P. agreed to purchase shares in a 
co. & subscribed to the memorandum 
of assoen., but later asked the promoter 
to cancel his ‘ requirements.”’ P.’s 
name was never entered in tho register 
of members :—Jleld : P. was liable.— 
Re J. H. CHANDLER & Co., LTD. (1926), 
i. L. R. 48 All. 580.—IND. 


PART III. Beet , SUB-SECT. 6.— 
- (G). 

388 i. Where shares subscribed for not 
allotted.}--Versons signing ® meoemo- 
randum of assocn. of a co. to be 
incorporated are contributories, 
although no_ shares are allotted.— 
Re T. E. O'REILLY, LTp., [1927] 3 
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D. L. R. 797; 60 0. L. R. 619.—CAN, 


395 i. By tranaefcer.]) — An original 
subscriber of a co, can withdraw his 
subseription & transfer his share at the 
first meeting of provisional directors, 
& where a majority of original incor- 
porators are present & vote at the 
raecting such withdrawal does not in- 
validate anything done at the meeting. 
—Re GkorGaE W. GRIFFITHS Co., [1021] 
4). L. R. 1031.—CAN. 


PART III. SECT. 7, SUB-SECT. 6.—B. 


400 i. ALusrepresentation by pro- 
moter—Not ground fur reseisston j-—- 
Subscribers to the momorandum of 
assoen of aco. cannot repudiate shares 
for which they huve subserbed either 
on the ground that they were induced 
to join the co. by fraud or misrepre- 
sentation, or on the ground that the 
truth of the precedent representations 
made by the promoters of the co. was 
a condition of the contract; the truo 
remedy of the persons so defrauded is 
to sue for damages the pervons #0 
defrauding themn.—PETROTITE & CHAL- 
LENGE URATERS, LTpD. wv. BODLEY, 
[1924] N. Z L. R. 102.—N.Z. 


Cases 432a—660. 


432b. 


default.)—e Crry EQUITABLE FIR INSUR- 
ANCE Co., LTp., No. 3059a, post. 


———.]—_FENTON TEXTILE ASSOCN., 
Lro. v. THomas & CLARK (1928), 45 T. L. R. 
113; on appeal (1929), 45 T. L. R. 264, C. A. 





432c. ——— Unless arising from wilful or wrongful 


act or default.|—-One of the arts. of assocn. 
of a co. provided that ‘‘ The directors & other 
officers shall be indemnified by the co. against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 


their own respective wilful or wrongful act | 


or default ’”’ :—Held: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co.—Re CiTy OF 
LONDON INSURANCE Co., Lip. (1925), 41 
T. L. R. 521; 69 Sol. Jo. 591. 


| 476. 


491. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


through the omission by applt. to comply 
with the requirements of 1908 Act, 
s. 81 (1) (e). At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said: ‘‘ There is no 
proof of this.’”’ The jury found that resp. 
sustained damage to the amount of £2,000 :— 
Held: the documents were not issued as a 
prospectus within 1908 Act, s. 81 (1) (e).— 
Nash v. LYNDRB, [1929] A. C. 158; 98 L. J. 
K,. B. 127; 45 T. L. R. 42; 72 Sol. Jo. 878 ; 
sub nom. LYNDE v. Nasu, 140 L. T. 146, H. L. 


Add. Annotation :—Consd. Nash v. Lynde, 
[1929] A. C. 158. 


Add. Annotation :—Apld. Coles v. White 
City (Manchester) Greyhound Asgsocn, (1929), 





433. Add. Annotation :—As to (1) Consd. Shuttle- 45 T. lL. R. 230 
worth Cox (Maidenhead) (1926), 48 5258, ——.] Held: pltf. was entitled to the 


437. 


439. 


439a. 


Add. Annotalion :—As to (1) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 95 L. J. Ch. 576. 


Add. Annotation :—As to (1) Consd. Collins 
v. Associated Greyhounds Racecourses (1929), 
141 L. T. 529. 


*‘‘ Issued’? to the public—What amounts 
to.J—A co. being in want of further capital, 
a document was prepared by applt., who 
was the managing director, & signed by the 
other directors, stating the position of the 
co., that it was proposed to issue 20,000 
preference shares, & giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on the co.’s 
paper & addressed to a fellow director, marked 
“strictly private & confidential,’ which, 
after sctting out the amount of nominal & 
issued capital, stated the purposes for which 
the additional capital was required, & con- 
cluded thus: “1 shall be very happy to 
discuss this proposition in all its details with 
any one who is really interested.” Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applt.’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required. The solr. sent the 
documents to resp.’s brother-in-law, & he 
in turn sent them to resp., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordinary shares in the co. Subse- 
quently ascertaining that a considerable part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 


560. 


562. 


568. 


570. 


635. 


642. 


652. 


660. 


rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme.—CoLEs v. WHITE 
Ciry (MANCHESTER) GREYHOUND ASSOCN., 
LTD. (1929), 45 'l. L. R. 230, C. A. 


Add. Annotation :—Mentd. Bisset v. Wilkin- 
son (1926), 42 IT. I. R. 727. 


Add. Annotalion:—Apprvd. Collins v. 
Associated Greyhounds Racecourses (1929), 
141 L. I. 529. 

Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 


Add. Annotation :—Mentd. India Rubber 
Gutta Percha & Telegraph Works v. County 
Golf Co. (1925), 42 R. P. C. 225. 


Add. Annotation :—Mentd. Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 


Add. Annotations :—Consd. Clark v. Urqu- 
hart, Stracey v. Urquhart (1929), 141 L. T. 
641. Refd. Llorwood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 54. Mentd. Edwards 
v. Porter (1924), 41 T. L. R. 57; Jarvis v. 
Surrey County Council, [1925] 1 K. B. 554. 


Add. Annotation :—Mentd. Bisset v. Wilkin- 
son (1926), 42 T. L. R. 727. 


Add. Annotations :—Refd. Clark v. Urquhart, 
Stracey v. Urquhart (1929), 141 L. 'T. 641. 
Mentd. Edwards v. Porter (1924), 41 T. L. R. 
57; Jarvis v. Surrey County Council, [1925] 
1 K. B. 554; Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T 54. 


PART III. SECT. 8, SUB-SECT. 1. 

1 i. -}-—An advertisemcnt 
offering the public sharos in a co. for 
Bale is a ‘** prospectus ’’ under sect. 2 
(14) of Indian Cos. Act (VII. of 1913). 
-PRAMATUA NaTH SANYAL v. KALI 
KUMAR Dutt (1924), I. L. It. 62 Cale. 
440.—IND. 


PART III. SECT. 8, SUB-SECT. 3.— 
D. (b). 








sf. Prospectus must be issued by or on 


behalf of company.j}—Sect. 84 of 1908 
Act is confined to prospectuses issued 
by or on behalf of the co.— URQUHART 
v. STRACEY, [1928] N. I. 162.—IR. 


678 i. Measure of damages.|— 
URQUHART v. StTrRacty, No. 7471, 
post.—IR. 


PART JIf. SECT. 8, SUB-SECT. 3.— 
D. (co). 


sm. Under Criminal Code, 8s. 414.]— 
The abovo sect. relates to the issuing 


358 


of a written prospectus, statement or 
account by a director with the inten- 
tion of deceiving sharcholders of a co., 
or of inducing some other person to 
entrust or advance property to the 
co.; & Where deft. obtained subserip- 
tions for stock of a co., of which be 
was a promoter, upon faise oral stato- 
ments :—Held: a conviction under 
that sect. was not justified —R. v. 
ae haa (1924), 65 O. L. R. 586.— 


663. 
666. 
667. 


677. 


708. 
788. 


Add, Annotation :—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
Add. Annotation :—Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

Add. Annotation :—Consd. Clark v. Urqu- 
vet Stracey v. Urquhart (1929), 141 L. T. 


Add. Annolation :—Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 


450. 

Add. Annoiation :—Refd. Aylott v. West 
Ham Corpn., (1927] 1 Ch 380. 

Add. Annotation :—Refd. The Saxicava, 


[1924] P. 181. 
(t) Other Cases (Vol. IX., p. 139). 


770a. Acceptance of sum pald into court—Effect 


on liability under 1908 Act, s. 84.]—Resp. 
applied for & was allotted debenture stock 
in W., C., & Co., Ltd., relying upon the 
statements contained in a prospectus. The 
tirst-named applits. were directors in W., C., 
& Co., Ltd.; the second-named applts. 
carried on business as merchant bankers in 
the name of S. & Co., who were stated in 
the prospectus to have purchased the whole 
of the debenture stock of W., C., & Co., Ltd., 
but who were alleged by resp. to have issued 
the prospectus as agents for the other applts. 
Resp. by his writ claimed ‘ damages for 
false & fraudulent: misrepresentation aguinst 
all applts., & against such of applts. as were 
directors of W., C., & Co., Ltd., compensa- 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.” The trial judge dismissed the 
action against the first-named applts. with 
costs. The action then procceded against 
the second-named applts. until they amended 
their defence by leave & paid £130 into ct. 
with a denial of liability, which amount the 
resp. accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ct. of 
Appeal set aside the orders & judgment of 
the trial Judge & ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, & conspiracy to defraud :— 
Held: (1) both on the issue of conspiracy to 
defraud & the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action & no head of damage 
remained unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew; (2) on the question of com- 
pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after resp. 
had taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 


| 


77T1a. 


Cases 663—814a. 


able or the mode of measuring it something 
different from or even greater than damages. 
—CLARK v. URQUHART, STRACEY v. URQU- 
HART (1929), 141 L. T. 641, H. L. 


Vol. IX.—Companies. 


Order for new trial—After acceptance of 
sum paid into court.|—CLakkK v. URQUHART, 
STRACEY v. URQUHART, No. 770a, ante. 





814. Add. Annotation :—As to (1) Refd. Jacobs v. 


Batavia & General Plantations Trust, [1024] 
2 Ch. 329. 


814a. Profit sharing deposit notes redeemable in 


four years—-Company bound to redeem.|-— 
Pitf., in reliance upon a prospectus issued in 
Sept., 1920, by deft. co., hereinafter called 
‘‘the Trust,’’ applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 74 per cent. profit sharing deposit 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent. by four annual drawings. &, 
under the heading ‘‘ Karlier payments,” that 
the Trust retained the right to pay off at 
105 per cent. all or any of the outstanding 
notes at anv time on giving three months’ 
previous notice in writing, but that in the 
event of the sale of the Trusts’ RK. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct) was not confined 
to a sale under a certain option of purchase 
referred to later in the prospeetus, but 
included a sale to anybody whomsvever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding, & the holders would be 
given an option of being then pan off in 
cash at 105 per cent. or of retaining their 
notes till the date of drawing. Hach of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would. as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf the sum of £105, & was expressed to 
be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings & the option 
retained by the Trust to pay olf the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R B. estates. The option to 
purchase referred to in the prospectus having 
lapsed & the Trust baving contracted to sell 
the R. B estates without having yviven notice 
to pitf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their lability 
to perform their promise contained in the 
prospectus, plitf. brought an action to have 


F. (6). 


7147 i. Claim for damages against 
directors-—& others—Joined with statu- 
tory claim for compensation aguinst 
directors.|—Pitf. bought debentures in 
& co. on the faith of statements in a 
prospectus. Some of defts. were 
directors in the co., & some were 
partners in an issuing house called 
S. & Co. Pitf. cluimed against all 
defts. damages for fraudulent misre- 
presentations in the prospectus & for 


couspiracy to defraud, & against such 
of defts. as were directors in the co. 
claimed compensation under 1908 
Act, s. 84:—Held: (1) \tf. was 
entitled to have the alternative causes 
of action for compensation & for mis- 
representation & conspiracy submitted 
to the Jury subject to two limitations, 
(a) that he could not get damages 
more than once in respect of what 
was in substance the same cause of 
action, & (0) that the causes of action 
could conveniently be tried or dis- 
posed of together; (2) if pltf. suc- 
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ceeded on the cause of action under 
sect. 84, he would be entitled to such 
compensation as he might prove, in 
addition to anv damages already 
received in respect of  fraudnlent 
misrepresentation —- URQUHART v. 
Srraupy, [1928] VN 1.162, carted, 141 
L. f. 641, H. L.—IR. 


PART III. SECT. 10, SUB-SECT. 1. 


sp. Inchuies premiums on Beale of 
stock.J—TORONTO v. CONSUMERS’ Gas 
Co., [1927) 4 D. L. R. 102.—CAN. 


Cases 814a-—1124. 


the said liability of the Trust established & 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes :—Held: 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 
Instruments, namely, the deposit notes & 
the prospectus, the terms of which the ct. 
could reconcile by construing the promise 
In the prospectus as if it were inserted in the 
note as a proviso to come into operation, if 
& when the R. B. estates were sqld, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise & an animus contra- 
hendi on the part of pitf. & the Trust had 
been clearly proved, the test laid down by 
LORD MOULTON in Heilbut, Symons & Co. 
v. Buckleton (see No. 1565) was satisfied — 
JACOBS v. BATAVIA & GENERAL PLANTATIONS 
Trust, [1924] 2 Ch. 829; 93 L. J. Ch. 520; 
131 L. T. 617; 40 T. L. RK. 616; 68 Sol. Jo. 
630, C. A. 


Add. Annotations :—Consd. Re Burton, [1927] 
2Ch. 132. Refd. Jubilee Cotton Mills Official 
pe corver & Liquidator v. Lewis, [1924] A. C. 


$18. 


820. Add. Annotations :—As to (6) Consd. “Ather- 


ton v. British Insulated & Helsby Cables, 
11925] 1K. B. 421. Generally, Reid. Stapley 
v. Read (1924), 131 L. T. 629. 


Add. Annotation :—Mentd. Eastwood & Lolt 
v. Studer (1926). 31 Com Cas. 251. 


827. Add. Annolation :~-Mentd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137. 


839a. Company in voluntary liquidation.} 

—-A reduction, reorganisation & increase of 

capital with a view to continuing to carry on 

the business of a co. can be directed by the 

ct., while the co. is in voluntary liquidation, 

& all further proceedings in a voluntary 

winding up stayed.—Re WALTERS (STEPHEN) 

& Sons, Lrp. (1926), 70 Sol. Jo. 953. 

Add. Annotation :—Consd. Kirby v. Wilkins, 

[1929] 2 Ch. 444. 

1015. Add. Annotation :—Refd. Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 

1017. Add. Annotations :—Refd. he Dampney & Re- 
duced (1924), 68 Sol. Jo. 718; Re North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 


1018. Add. Annotations :—Mentd. Re Dampney 
& Reduced (1924), 68 Sol. Jo. 718; Re 


825. 








871. 
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North Pole Ice Co. & Reduced, [1924] 
W.N. 131. 

1019a. Passing of special resolution—& confirma- 
tion by court.)—(1) The proper form of 
minute in petitions for reduction of capital is 
not as set out in Re Salinas of Mewzxico, 
[i919] W. N. 311, but should state that the 
capital has been reduced ‘“ by a special 
resolution confirmed by an order of the High 
Ct. of Justice.’ (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, s. 51 (3), it is a sufficient com- 
pliance with the statute to give such notice 
in the short form approved in Re Oceana 
Development Co. (1912). 56 Sol. Jo. 537, which 
removed the objection to the length of the 
minute.— Re Nortn Po.Le Icge Co., Lrp. & 
REDUCED, [1924] W. N. 131. 


Annotatren :— As to (1) Expld. Re Dampney & Reduced 
(1924), 68 Sol. Jo. 718. 


1019b. .|— Where a petition for reduc- 
tion of capita] does not involve & is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 
form of minute used in cases of simple 
reduction is correct, & it is not necessary to 
state that the capital has been reduced by 
virtue of a special resolution, & with the 
sanction of an order of the High Ct. of 
Justice.—Re Dampngey & Co., Lrp. & 
REDUCED (1924), 68 Sol. Jo. 718. 

1029. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487, 

1036. Add Annotation :—Refd. Re North Pole Ice 
Co. & Reduced, [1924] W. N. 131. 

1036a. ——.]—Re Norra PoE Ice Co., 
Lrp., & RepucEp, No. 1019a, ante. 


1080a. ——— Company in voluntary liquidation.|— 
Re WALTERS (STEPHEN) & SONS, Lrp., No. 
839a, ante. 

1102. Add. Annotations :—Apld. Parker & Cooper 

“ v. Reading & James (1926), 96 L. J. Ch. 23. 

Refd. Kerr v. Marine Products (1928), 44 
T. L. R. 292. 

1107. Add. Annotation :—Mentd. Ke City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 


1108. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1114. Add. Annotation :—Mentd. Stapley v. Read 
(1924), 131 L. T. 629. 


1124. Add. Annotations :—Consd. 1. R. Comrs. v. 
Doncaster (1924), 938 L. J. K. B. 338: Re 
Speir, Holt v. Speir. [1924] 1 Ch. 359; I. R. 
Comrs. v. Fisher’s Exors., [1926] A. C. 395. 
Folld. I. KR. Comrs. v. Wright (1926), 95 














g i. To dispense with remit.j— 
In a petition for reduction of capital 
presented by a co. in which It was 
stated that the proposed reduction 
did not involve cither the diminution 
of Hability in respect of any unpaid 
Bhare capital or the payment to any 
sharebolder of any paid-up share 
capital, & that the rights of creditors 
were not. affected in any way, & further, 
that. the leading creditors & all tho 
sharcholders had assented to the pro- 
posed reduction, the ct. dispensed with 
® remit to a reporter, & granted the 
prayer of the  petition.— Scorrisn 
STAMPING & ENGINEERING Co., Lrn., 
[1928] S. C. 484.—SCOT. 


g ii. —— ——.]}—Hay & Sons, 
{1928} S. C. 622.—SCOT. 


PART III. SECT. 10, SUB-SECT. 3.— 
G. (b). 


f i. Without remit to renorter— 
Creditors not — affected.}—FOWLERS 
con LTp., [1928] S. C. 186.— 





PART III. SECT. 10, SUB-SECT. 3.— 
G. (d) i. 


967 1. Who are creditors — Persons 
entifled to unclaimed dividends,] ~ARI- 
ZONA COPPER CO,, PETITIONERS, [1926] 
S. C, 315.—SCOT, 


PART III. SECT. 10, SUB-SECT. 3.— 
G. (e). 


st. Function of court—VW hat court mest 
conrider.}—Re MILLS (E. W.), LIp., 
(1925] N. Z. L. R. 227 —N.Z. 
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G. (g) ii. 


teen 





p i. Amount after increase 
by subsequent resolution. |—Held - when 
a co. has passed the necessary resolu- 
tions to reduce its capital, subject 
to the approval! of the ct., by writing 
down the par value of the existing 
shares, &, on such reduction being 
confirmed by the ct., to increase its 
capital by the creation of further shares, 
the minute required to be recorded 
under Cos. Act, 1908, s. 51, should set 
fortb (a) the state of the co.’s capital 
after giving effect to the reduction as 
sanctioned, & (b) the state of its capital 
as increased by the resolutions passed 
conditionally upon such. reduction 
taking effect.—-D. Simpson, LTD., 


1265a. 


L. J. K. B. 982; Re Taylor, Waters v. Taylor, 
[1926] Ch. 923. Distd. Re Bates, Mountain v. 
Bates, [1928] Ch. 682; Parker v. Chapman 
(1928), 1388 L. T. 729. Refd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 52; Re Railways Act, 
1921, Re Standard Charges Schedule (1925), 
94L. J K. B. 364. 


1134. Add. Annotation :—As to (2) Refd. Lynde 


v. Nash, [1928] 2 K. B. 93. 


1205. Add Annotations :—Distd. Pailin v. Northern 


Employers’ Mutual Indemnity Co., [1925] 2 
K. B. 73. Consd. Hindmarch v. Carterthorne 
Colliery Co. (1928), 21 B. W.C. C. 44. Refd. 
Wales v. Iron Trades Employers’ Assocn. 
(1928), 21 B. W.C. CG. 316. 


1220. Add. Annotation :— Dbtd. Shuttleworth v. 


Cox (Maidenhead) (1926), 43 T. L. R. 83. 


1226. Add. Annotations :—As to (2) Expld. Agricul- 


tural Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. Apld. Re 
Wilts & Somerset Farmers, [1928] Ch. 809. 


-— 


CULTURAL SOcIETy, No. 431a, avite. 


1230. Add. Annotations :—Refd. Biddulph & Dis- 


trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts & 
Somerset: Farmers, [1928] Ch. 809. 


1265. Add. Annotation :—Refd. Spencer v. Ash- 


worth Partington (1925), 94 L. J. K. B. 447. 


-|—In the absence of fraud or mala 
fides, a cestui que trust cannot be put on the list 
of contributories, though he may be called 
upon to indemnify his trustec.—Re E.EcTRIC 
TELEGRAPH Co. OF IRELAND, BUNN’S CASE 
(1860), 2 DeG. F. & J. 275; 9 W. R. 483; 45 
E lh. 627; sub nom. Re EvectRic TELEGRAPH 
Co. OF IRELAND, Er p. BUNN, 3 L. ‘I’. 567; sub 
nom. ELECTRIC TELEGRAPH Co. OF IRELAND v. 








Bunn, 29 L. J. Ch. 913; 6 Jur. N. 8. 1223, | 


T JJ. 


1320. Add. Annotalion:—Apld. Re 


1448a. Conversion of 


Cases 1124—1480. 
Hobson, 


Vol. IX¥.—Companies. 


Houghton, [1929] 1 Ch. 300. 


1342. Add. Annotation :—Mentd. Lloyds Banks 


v. Chartered Bank of India, Australia & 
China (1928), 97 L. J. K. B. 609. 


1411a. —-—— Where further investigation required.] 


—On an application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
of the reyister, if there is some question in 
dispute requiring investiyation the practice 
is for the judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appct. to bring an action.—Re GreA1ER 
BRITAIN PRODUCTS DEVELOPMENT CORPN., 
Lrp. (1924), 40 T. L. R. 488, D. C. 


1435. Add. Annotations :—Mentd. Baker v. Archer- 


Shee, [1927] A. C. 844; Manton’s Trustees v. 
Stcele, Steele v. Manton’s Trustees (1927), 11 
Tax Cas. 519; Fry v. Burma Corpn. (1929), 
Mentd. Ite Neville, 
Neville v. First Garden City, [1925] Ch. 44. 


preference shares into 
ordinary shares—Whether alteration in status 
of shareholders.j—Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the co. went into 
voluntary lquidation :—Ueld: such notice 
was valid & effectual to convert their pre- 
ference shares into ordinary shares, & did 
not create an alteration of thei status after 
the commencement of the winding up within 
1908 Act, s. 205.--Ite BLAINA COLLIERY Co., 
LYrp. (1926), 70 Sol. Jo. 404. 


1461. Add. Annotation :---Consd. Collaroy Co. v. 


Giffard, [1928] Ch. 144. 


1472. Add. Annotation :—Refd. Leeds Industrial 


Annotation :-—Mentd. Re Richmond Hill Hotel Co., Elk- 


ington’s Case (1867), 16 L. 'T. 84. 


1268. Add. Annotation :—Refd. 
Berry, Harris v. Griffith, [1928] Ch. 290. 





PART IlI. SECT. 11, SUB-SECT 3.—B. 

sw. 7’o account to company for money 
received before incorporation of com- 
pany.j—Where a co. brought an action 
against an underwriter, & recovered 
a verdict for £317 10s.:—Held: as 
deft. by his statement of accounts had 
not admitted that he held any money 
for the co.’s use, the verdict should be 
set aside & judgment entered for him. 
—HAKMONIC RESONATOR, LTD. v. 
WALTON (1927), 27 S. R. N.S. W. 81; 
44N.8S. W. W.N. 50.—AUS. 


PART III. SECT. 13, SUB-SECT. 5.— 
B. (d) vii. 


1374 1. Wrong entry of nature of 
8Shares—Agreement to take paid-up 
shares—Shares entered as partly paid. |-— 
fte Custom Housr Moror Co., LTp. 
GN VOLUNTARY LIQUIDATION), [1928] 

t. R. Qd. 338.—AUS. 


PART III. SECT. 15, SUB-SECT. 1. 


1450 fi. -J—The 
memorandum of assocn. of a co. 
provided, inter alia, that the preforence 
stock should rank as to dividend & 
capital in priority to the ordinary 
stock & all other stock & shares in the 
capital for the time being of the co., 
& that it should be ‘‘ subject to the 
other provisions with regard to the 
same contained in the articles of 
assocn.”’ The arta. of assocn. set forth 
that the co. might increase its share 











Co-operative Soc. v. Slack, [1924] A. C. 851. 


1480. Add. Annotation :-—Generally, Refd. Hum- 


Re Anderson- 


~- 


capital by the creation of new shares, 
with such preference over other shares 
or stock as it might direct, provided 
that no shares or stock should bo 
created with a preference over, or 
ranking part passu with, the existing 
preference stock without the sanction 
of the stockholders affected :-—Held : 
upon a sound construction of the 
memorandum of assoecn., the co. had 
not power at its own hand, even with 
the sanction of the preference stock- 
holders, to create new prefcrence stock 
ranking pari passu with = existing 
preference stock; & that an altcra- 
tion of the memorandum was necessary 
for that purpose.— Ike ScorTrisu 
NATIONAL ‘TRUST Co., [1928] 8S. C. 
499.—SCOT. 


PART III. SEOT. 15, SUB-SECT. 2. 


k i. Power to modify rights by bye-law 
—Validity of bye-law—-Compames Act, 
R. S. C., 1906 (ce. 79).]—HOLMESTED v. 
ALBERTA Pactric GRAIN Co., LTb. 
(Alta.), {1928} 1 D. L. R. 135; [1927] 
3 W. W. l. 707.— CAN. 


a 
PART Ill. SECT. 17, SUB-SECT. 1.— 
A. (a). 

b i. ——.]—FHleld : persons, who, 
intending to become shareholders in a 
proposed co., had signed & sealed a 
*“ subscribers’ agreement,’ were not 
sharcholders.—He BLUEBIRD CORPN., 
Lrp., [1926] 2 D. L. R. 484; 58 
QO. L. R. 486.—CAN. 
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phrey & Denman v. Kavanagh (1925), 41 
T. L. R. 378. 


ti RED, 


PART III. SECT. ta SUB-SECT. 1.— 
- (a) i. 














s i. -]1— Where the 
evidence was not conclusive :—J/eld : 
in the circumstances A.’s agreement 
for employment stood by itself, & lus 
status us a shareholder, which was 
established by what he had done & 
omitted to do, was not affected.— Fe 
Burr PRESSED BRICK Co. (1924), 56 
O. L. R. 33.—CAN 


c i. Balance to be paid on com- 
mencement of undertaking by company.) 
—A. added on the foot of an applheca- 
tion for shares the words: ‘* This sub- 
scription is given on the understanding 
{hat I am to be called upon for the 
balance of the money when building 
operations commence ’ :—ZJ/eld : this 
stipulation had nothing to do with 
his becoming @ shareholder; & failure 
of the co. to commence building did not 
entitle A. to rescind his contract.— 
Re NATIONAL STADIUM, LTp. (1924), 
55 O. L. R. 199.—CAN. 


f i. .J-—A. relied, as 
entitling him to rescission, upon the 
non-fulfilment of a condition that a 
building should be erected on a certain 
site:—Held: his agreement con- 
stituted A. a shureholder in preesenit, 
& the condition should be treated 
merely as a collateral obligation on the 
partof the co.—He NATIONALSTADIUM, 
LTp. (1924), 55 O. L. R. 199.—CAN. 











i 


Cases 1515—1654a. EinNGLIsH AND Empire Diarst SuPPLEMENT. 


1515. Add. Annotation :—Refd. Kirby v. Wilkins, 
{1929] 2 Ch. 444, 


1552. Add. Annotations :—As to (2) Distd. Collins 
v. Associated Greyhounds Racecourses (1929), 
141 lu T. 529. As to (4) Distd. Collins v. 
Associated Greyhounds Racecourses (1929), 
141 L. T. 529. 

1565. Add. Annotation :—Mentd. Jacobs v. Batavia 
a pei Plantations Trust, [1924] 2 Ch. 

1585. Add. Annotations :—Refd. Re Royal British 
Bank (1859), 3 De G. & J. 387; Western 
Bank of Scotland v. Addie, Addie v. Western 
ram of Scotland (1867), L. R. 1 Sc. & Div. 

o>. 


1589a. Statement by agent—That application 
purely formal.|—E., acting as agent of pltf 
co., represented to deft. that the co. owned 
valuable rights over certain mines in China, & 
deft. agreed to go to China & investigate & 
make a report upon the properties, & he 
signed an application form for 2,000 £1 
shares upon a representation by If. that the 
application was purely formal, & deft. paid 
£250 on allotment upon a representation by 
K. that the payment was for an option on 
250 shares to be bought by deft., if he so 
desired, on his return from China. ‘The 
shares were allotted to deft. at a meeting at 
which I. was in the chair, but no notice of 
the allotment was sent to deft. Deft. went 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft.,on the other hand, alleged that 
E.’s representations were false & that the 





PART III. SECT. 17, SUB-SECT. 1.-— 
D. (b). 


sx. Abrogation of orignal agreement— 


1654a. 


PART IIl. SECT. 17, SUB-SECT. 1.— 
G. (qd). 


mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
(inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft. 
intended only to take an option on the shares 
& had never contracted to take them the 
action failed :—Held: although E. was an 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft. 
the latter could not be treated as having 
agreed to take the shares, & the decision of 
the trial judge must be affirmed.—HUMPHREY 
& DENMAN, LTp. (IN LIQUIDATION) uv. 
KAVANAGH (1925), 41 T. L. R. 378, C. A. 


1645. Add. Annotation :-—Distd. Lynde v. Nash, 


[1928] 2 K. B. 93. 


What amounts to.]—In Jan. 1920, 
K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed, 
On Apr. 14, Y. purported to transfer to K. 
100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
prised therein. At a meeting of the directors 
held on Apr. 16, a& resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement in lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 
was filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed ‘approving the transfer & directing 
that a share certificate should be forwarded 
to K. Subsequently K. was registered a 





open as a going concern or not.~-Re 
LucKs, LTn., SERPELL’S CASE, 11928) 
V.L. R. 466; 49 ALL. T. 2703; [1928] 


Ascertaunment of terms of substituted 
oral agreement.J—-- LAZIER 9. McCc.- 
LOUGH (1913), 25 W. L. R. O11: 14 
DD. n R. 270; G6 Alta. L. RK. 5038.— 


PART III. SECT. 17, SUB-SECT. 1.—E. 
d i. —— Not after election to retain 

sharcs.J—MCDONALD v. WaAIRAKEI, 

LTp,, (1924) N. Z. L. R. 201.—N.Z. 


PART III. SECT. 17, SUB-SECT. 1.— 
G. (a), 


1553 vi. ——.J—MILNE v. DURTIAM 
Hosrery MILs, Lrp , (192513 D. lL. R. 
725, 57 0. L. R. 228.—CAN. 


1553 vii. -J—PATHESCOPE UNION 
OF Soutn AFRICA, LTD. wv. MALLINICK, 


PART III. se tae reer 1— 
- (b). 





sa. Representation must have induced 
contract. J—-MARITIMI: UNITED FARMERS 
Co-OPERATIVE, LTp. «. Dickrn, [1925] 
1D. L. R. 377; 52 N. B RR. 42.—CAN. 


PART III. iach 17, SUB-SECT. 1.— 


(c), 

1568 ii. —— .}-~Deft., director 
of a co., without putting his signature 
to any written document, made 
fraudulont miusrepresentations as to 
the financial position of the co , whereby 
pitt. was induced to apply & pay for 
shares :—~Held : Lord Tenterden’s Act 
had uo application to the case, & pitt 
was entitled to recover from deft. the 
ainount paid for the shares.— DIAMANT! 
. MARTELLI, [1923] N. Z. L. R. 663.— 





f. Read now 1588 i.”? 

g- Read now * 1588 ii.”’ 

1588 _ iii, ———. ]— PETROTITE 
& CHALLENGE Heaters, LTp. vt. 
BopLxEY, No. 400 1., ante.—N.Z. 





r i. ——.]—-Trusts & GUARANTEE 
Co. v. SmiTH, [1924] 2 D. L. K. 211; 
5440. L. R. 144; 4 C. B. R. 195.— 


CAN. 

r ii. ———.]—Jte NATIONAL STADIUM, 
Lrp (1924), 55 0. L. R. 199 —CAN. 

r ili. .|-—If a shareholder desires 
to rescind his contract to take shares 
in a co., then, {un order to make the 
rescission effective, he must before 
the commencement of the winding-up 
either have his name removed from 
the register of members, or institute 
appropriate legal proreies to have 
it romoved. Pitf. who had boen 
induced to take shares under circum- 
stances which entitled Lim to repudiate 
his contract, duly notified deft. co. 
of his repudiation. Negotiations were 
then entered into between plitf. & the 
director of the co. with reference to the 
mode of repayment to pltf. of the 
moneys due to bim by the co. No 
agreement was, however, arrived at 
between the parties, & after some 
further delay pltf. commenced an action 
claiming, inter alia, an order directing 
the removal] of his name from the 
regicter. A few days prior to the 
commencement of this action, the 
directors, without any notice to pltf., 
passed an effective resolution for the 
aoe winding up of the co. °-— 
Held: the claim for the rectification 
of the register was, under the cireum- 
stances, too late & must be refused.— 
FLEMING v. Ecripsk LAUNDRY Co., 
[1928] N. Z. L. R. 598.—N.Z. 

sb. Failure to repudiate before declara- 
tion of inaolvency.J—Apart from tho 
effect of the commencement of winding 
up, it is too Jate for a shareholder in a 
limited co. to apply for rectification of 
the register of shareholders, on the 
ground = of apr eubrmetar irre after 
there has been a definite public declara- 
tion of insolvency, & this is s0 whether 
the business has in fact been kept 
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Argus L. R. 288.—AUS. 


PART III. SECT. 17, SUB-SECT. 2.—A 

1606 iii. Agreement to subacribe 
for sharcs when called upon.|}—BFEARD- 
MORE & Co., LTp. v. Barry, [1928] 
S. C. 101.—SCOT. 


PART III. ped a 2.— 
e a e 

f i. -J— Where a contract to 
purchase shares was entered into by 
one of two partners of a trading tirm, 
without authority oxpress or implied, 
& owing to wu clerical error the firm 
Was not entered on the register of 
members & the name of the other 
partner alone was entered :—Held: 
the latter was never under any lability 
to the co. & could not be made a4 
contributory.— MAaskoaR v. MOK ENZIR 
& Son, [1924] 2 D. L. R. 1242; 2 
W.W ff. 521.—CAN., 


PART III. SECT. 17, SUB-SECT. 2.—C. 


56. Whether nomince liahle— 
Nominee incapable of contracting. )j— 
Petitioner’s father signed her name to 
@ stock subscription book of a bank 
paid the calls, & received the dividend 
cheques, which were indorsed by her 
at her father’s request, the moneys 
being received by him. The bank was 
put into Hquidation by winding-up 
proceedings, & the order for call against 
contributories was made three months 
before she came of age. A year after 
the liquidation commenced she took 
proceedings to have her name removed 
from the list of contributories ‘— Held: 
she was not liable as a contributory, 
& her name muat be removed from the 
list.—Ite CENTRAL BANK HoeaG 
(1890), 19 O. R. 7.—-CAN. 


PART III. SECT. 17, SUB-SECT. 3.—A. 


fi. ——.}—AUotment is the accept: 
ance by a co. of an offer to take shares. 











member of the co. The certificate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, & was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
co. went into liquidation, & K., on whose 
shares there was a liability of 10s. per share, 
then denied being a sharcholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 :—Held: (1) although 
the allotment to Y. was void, K. was a member 
of the co. at the commencement of the winding 
up, there having been no agreement between 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of the co.—Re Burton (JAMES) & 
Sons, Lrp., [1927] 2 Ch. 182; 96 L. J. Ch. 
457; 137 L. I’. 5643; 71 Sol. Jo. 491. 

1746. Add. Annolation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


——IMPERIAL BANK OF CANADA  v. 
DENNIS, [1926] 3 D. L. R. 168: 59 
O. L. R. 203 varying, [1925] 3 D. L. R. 
488; 570. L. R. 203.—CAN. 





PART III. SECT. 17, SUB-SECT. 3.—G. 

g i. Non-compliance urith Sale 
of Shares Act, R. S. M., 1913 (¢. 174 J] 
—Allotment void, & not merely void- 


Vol, IX.—Companies. Oases 1654a—1871. 


1778. Citation :—For ‘96 LL. T. 743” read ‘ 92 
L. T. 743.” 

1794. Add. Annotation :—Apld. Kreditbank Cassel] 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826. 


1814a. ‘‘ Initial share issue ’*—Meaning.]—-Gas 
METER Co., Lrp. v. DIAPHRAGM & GENERAL 
LEATHER Co., LYrp. (1925), 41 T. L. R. 342. 


1817. Add. Annotations :—As to (4) Apld. Re 
Wilts & Somerset Farmers, [1928] Ch. 809. 
Generally, Refd. Biddulph & District Agri- 
cultural Soc. v. Agricultural Wholesale Soc. 
(1926), 95 L. J. Ch. 576. 


1821. Add. Annotations :—As to (1) Consd. Agi- 
cultural Wholesale Soc. v. Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. 
Generally, Refd. Re Wilts & Somerset Farmers, 
[1928] Ch. S09. 

1851. Add. Annotation :—Mentd. Druce v. Rail- 
way Clearing House (1925), 133 L. T. 514. 

1871. Add. Annotations :—Mentd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26; Watkins v. Jones 
(1928), 14 Tax Cas. 91. 





O. L. R. 496.—-CAN. 


liii. - J--SIGNAL HILL Os Co., 
Lrp. v. LONDON OIL Securrrres, LTD. 
(Alta.), {192713 D L. R. 98t; [1927] 





PART III. sland 17, SUB-SECT. 3.— 
- (a). 


16541. Allotment before statcinent in 
lieu of prospectus filed.)-~Ueld: in- 
effective to charge persons who had 
signed a ‘' subscribers’ agreoment.”’— 
Re BLUEBIRD CoRpPN., Lrp., [1926] 
2D. L. 1. 484; 58 O. L. R. 486.—CAN., 


sd Application before complrance 
with Sale of Shares Act-— Allotment after 
compliance with Act.) ~Refore a co. had 
obtained the certificate required by 
Sale of Shares Act, & before its agent 
for the sale of shares had been licensed 
thereunder, an agent thereof obtained 
an application for shares. The shares 
were allotted after the certificate & 
licence were issued, & the shareholder 
paid several sums on the notes given 
for the shares & appointed Sa at 
different times to vote. The sharce- 
holder did not know until after a wind- 
ing-up order had been mude that the 
Act had not been complied witb at 
the time of his application :—ZTJ/eid : be 
was not ontiticd to have his name re- 
moved from the list of contributorics.—~ 
Re GrRekAT NORTH INSURANCK Co., 
PAINTIR’s CASH, [1925] 2 I]. L. RR. 
7783) (1925) 1 W. W. R. 11493; 2) 
: . $263 revsg., [1925] 1 

W. W. Ri. 752.—CAN. 


PART III. SECT. gr a as 3.— 
» (a). 

sf. Allotment on terms other than 
those in application. —Where an allot- 
ment of shares was made on terms 
differing substantially from those con- 
tained in tho application :—Held- as 
the allottee so far from accepting the 
allotincent Mattar iy repudiated it, he 
could not be held Hable on the ground 
that the shares were duly allotted to 
him.—WHITTLE v. HENLEY, [1924] 
App. D. 138.—S. AF. 

sg. Allotment fraud on company— 
Company not bound to repudiate. |—fe 
SUN Ray MANUFACTURING Co., Har p. 
Birgrtr & Sons, LTp., [1925] 1 
D. L. R. 1204; 5 C. B. R. 286; affa., 
(1924) 2D. L. R. 1055; 4c. B. Rh. 
615.—CAN. 


PART ITI. Sead 17, SUB-SECT. 3.-~ 
1737 i. Receipt by allotice emmaterial 

— Posting sufficient,|\-—- HOWSON v CROW 

(ONT.), [1925] 1 D. L. R. 495.—CAN. 


able; & where a purchaser of shares has 
not done anythmeg from which an agree- 
ment to keep & pay for thom can be 
implied, he can, even after a winding- 
up order, repudiate the purchase & 
successfully resist being placed on the 
list of contributorics, where he only 
became aware, aftor the winding-up 
order, that the above Act was not 
complod with.-- Re NORTU Wie teRN 
Trosr Co., Re McASKILL vt. NORTH 
WESTERN Trust Co , (1926) 3 D. L. R. 
612; [1926]S. C. R. 412.-- CAN. 


PART III. SECT. 18, SUB-SECT. 3.—C. 


f i. ee ]-—An allottes s— 
Held:  eontitied to roly upon the 
certificates showing the slockh given 
him to be fully paid up, whethor in 
fact it was actually paid for or not. — 
Re SUPPLIES, LTD., CANADIAN CREDIT 
MEN’s Trust Assocn. v. CALDWELL, 
[1926] 1D. i. R. 824; S58 N. ROR. 
399.—-CAN., 


PART III. SECT. 19. 

1812 i. Issuc for improper purpose — 
Increase of voting power—Rcestraint \-- 
Where directors, in caroreising their 
powers to issue & allot shares, do 80 
in order to get control of the voting 
power, the ct. will declare the issue & 
allotment invalid.—Smitn & 'TATCHELL 
v. HANSON 'TrRE & Suppiy Co., LTp., 


1927] 3 D. L. R. 786s [1927] 2 
W. W. RK. 529; 21 Sask. L. R. 621.-~ 
CAN. 

1812 ii. —— —--—.]J—TREASURE 





TROVE DIAMONDS, LTp. v. HYMAN, 


[1928] App. D. 464.—-S. AF. 


PART III. SECT. 20, SUB-SECT. 1.—A. 


li. Issue for fulure services to be 
rendered. |J—Defts. procured the incor- 
poration of p)tf. co., & made an agree- 
ment with thie original directors, who 
were merely the nominees of defts., 
that, as consideration for services 
which they promised to perform, defts. 
should receive pructically the whole of 
the common shures of the capital stock 
of pltf. co. as fully paid sharee :— 
Held: the transaction was ultra vires 
of pItf co.— BANKING SERVICF CORPN,, 
Lrp.v. TORONTO FINANCE CORPN. LTD., 
[1928] A. C. 333; 97 L. J. P.C, 65; 139 
L. T; 149, Pr. C.—CAN. 

1 ii, ———.]—-AUDITORIUM, LTD. v. 
LUMSDEN, [1926] 4 D. L. R. 976; 59 


363 





2 W. W. JR. 392.-—CAN. 


PART Il. SECT. 20, SUB-SECT. 1.—-B. 


sj}. Issue of shures us bonus.}—Held - 
a co. agreeing to imsue twenty-one 
preferred shares & Reven common 
shares both fully paid, on receipt of 
ouly the par value of the twenty-one 
preferred shares, was making an agree- 
ment to issue shares at a discount, 
which was ultra vires & could not be 
onforced.- AUDTTORIUM, LTD » LUMS- 
DEN, {1926)4 DL. R. 976; 590 LR 
496.— CAN. 


PART Ill. SECT. 20, SUB-SECT. 2. -- 
C. (b) i. 


sk. Credul for accommodation 
bills met by shareholder. |—An agreement 
Was entered into by & co. with one of 
ite shareholders to credit moneys which 
he might be called upon to pay in 
respect. of accommodation bills entered 
into by bim for the co.’s assixtauce, 
or which might fall due to him for 
services revdered to the co. against 
lus liabuity for shares. Although a 
sufficient sum bad accumulated under 
these heads to extinguish the share- 
holder’s liability on his shares, the co. 
went into liquidation before an actual 
credit. had beeu passed for the amount : 
—JJeld: the transaction did not 
amount {o payment by the shareholder 
of the amount due bv bim on hi~ shares 
within Cos. Act, 1908, & the actual 
set-off not having been carried into 
effect prior to the liquidation, the share- 
holder was precluded by sect 6&8 of 
the Act from having bis name removed 
from the hst of contmbutories.- — 
HarpDING & Co. v. HamMiTon, [L929] 
N. 4. L. R. 338.-—N.Z. 





PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) ii. 


1856 i. Issue to durector—lor services 
rendcred—On resclution of shurchulders 
— Application of surplus assets.)— 
Where there wax a surplus available 
for distribution by wav of dividend 
among sharebolders, A tl was open to 
the shareholders if unanimous to deal 
with it as they might think fit:— 
Held: no creditor could object, & 
every sharcholdcr would necessarily 
be estopped by lus _own conduct.— 
Re DoreENWENDS, Lrn., [1924] 3 
D. L. R. 118: 55 0. L. R. 413.—CAN. 


Cases 1923—2224a. 


1923. Add. Annotations :—Refd. Excess Insce. v. 


Mathews (1925), 31 Com. Cas. 43. Mentd. 


Sowerby v. Lindsay (1928), 139 L. T. 545. 
1964. Add. Annotation :—Mentd. R. v. Lancashire 
JJ., Ha p. Tyrer, [1925] 1 K. B. 200. 
2026. After this case add the following new sub- 
section :— 


SuB-sEcT. 3a.—UNDER COMPANIES (CONSOLIDA- 
TION) Act, 1908, s. 88. 


Sce case infra. 


2060. Add. Annotation :—-Refd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1926] 2 K. B. 450. 

2070. Add. Annotation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2070a. -|—Where the owner of shares in a 
co. sells them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
while the purchaser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser ; & it makes no difference in 
that respect that the transfer which the 
vendor deliversto the purchaser in completion 
of his contract is executed in blank.— 
SPENCER v. ASHWORTH PARTINGTON & Co., 
(1925) 1 K. B. 589; 94L. J. K. B. 447; 132 
L. T. 753, C. A. 

2072. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2087a. Sale by transferee to sub-purchaser.]— 
SPENCER v. ASHWORTH PARTINGTON & CO., 
No. 2070a, ante. 

2100. Add. Annolaltion:—As to (1) Consd. Ie 
Darwen & Pearce, Associated Paper Mills v. 
Barnes (1926), 95 L. J. Ch. 487. 

2168. Add. Annotation :-—-Mentd. Ive City Equit- 
able Fire Insce., [1925] Ch. 407. 

2174. Add. Aaoiclal ive :-—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. BR. 83. 

2178. Add. Annotation nea Hall vw IT. RR. 

Comrs. (1926), 135 L. 'P. 7 

Add. Annotation :—As as - Refd. Bank of 

N. T. Butterfield v. Golinsky, [1926] A. C. 733. 





2179. 


ENGLISH AND EMPIRE DicEst SUPPLEMENT, 


2188a. ——— Lien in respect of debt of trustee— 
Right of trustees to sell shares.|—Pltfs. 
were the trustees of the marriage scttlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain company. The pltf., who was 
a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries under the 
settlement, other than the debtor-trustee & 
persons claiming under him. Defts. now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts. were not 
bound to carry out their agreement to pur- 
chase :—Held: the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.’s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase.—MATHIESON v. GRONOW (1929), 141 
L. T. 553; 45 T. L. R. 604. 


2210a. ——— .|—PICKERING v. APPLEBY 
(1720), 1 Com. 354; 92 E. R. 1108. 
Annotation :—Refd. Watson v. Spratley (1854), 10 Exch. 222. 


2211a. —— Spanish & Portuguese bonds.]— 
Qu. : : whether Spanish & Portuguese Bonds 
are ‘‘ goods, wares, & merchandizes,’’ within 
Stat. Frauds, s. 17.—PAWLE v. GUNN (1838), 
as reported in 1 Arn. 200; 6 Scott, 286; 7 
L. J. C. P. 206. 


2217. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, (1925] 1 K. B. 589. 


2224a. Dividend before exercise of option to 
purchase—Payment postponed.|—By a con- 











PART Ill. Pe ee SUB-SECT. 3.-— 


we em 


.}—Any bond fide 
iratwaction between oa co. & a shure- 
holder which, if the co. brought an 
action against him for calls, would 
support. & plea of rayment, is a“ pay- 
ment in cash.’ OTOR FUELS CORPN. 
ETc. (IN LIQUIDATION) v LINDER 
eee (1927), 48 N. L. lt. 279.— 


PART III. ones is aaa 3.— 


1886 ii. y an agree- 
ment in writing applt. & another 
agreed to sell & the co. agreed to 
purchase certain land at the price of 
£2,610, which price was to be paid & 
satisfied partly by certain cash instal- 
ments & partly by the issne of fully 

aid sharcsintheco. Possession of the 

and was to be given on payment of £10 
& the issue of four hundred shares :‘ 
transfer was to be made after payment 
of all instalments, the last of which, 
under the agreement was not payable 
until Aug. 1928. Possession of the 
land was given & the shares were 
issued, but. no contract was filed at or 
before the issue of the sharers :—Held : 
under the agreement the shares were 





—_—_—_—_, 


not paid or to be paid in cashi—fe 
QOODMAN BROTHERS AUTO & SERVIC eu 
Co., LTp., Er p. Rosk, 11927) S. 

S. RR. 571 ‘—AUS. 


PART Ill. SECT. 20, SUB-SECT. 38a. 

sl. Filing of contract—Time for 
fihng—Eztension of time.}—Whero the 
failure to comply with 1908 Act,s. 88, 
was due to inadvertence & when the 
irregularity was discovered the con- 
tract was reduced to writing but 
more than three years after the pro 458 
date for filing, & the co. presente 
petition for extension of time :—//eld 
merely to grant relicf from the re- 
scribed Dene = oe, be an insufficient 
remedy, time for filing was 
extended. ~ ae "AN DERSON & MUNRO, 
LTp., [1924] S. C. 222.—SCOT. 


PART III. SECT. 21 SUB-SECT. 2. 

2058 i. img state amount of call—d& 
time & ie ce of poumewt: -}~PIONEER 
ALKALI ORKS, LTD. v a nis 
SHALEBHOY TYEBJI (1925), I. L. R. 
50 Bom. 461.—IND. 


PART III. SECT. 21, SUB-SECT. 3. 


li. -— A ly aad ae & Norra 
AMERICAN Co. v. DUNN (1876), 
16 N. B. R. ae Pug.) 320.—CAN. 
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PART III. SECT. A. (i) SUB-SECT. 5.— 


ci. -— oa el.) — DOMINION 
SECURITIES v. DONGAN: [1929] N. Z 
L. R. Zz 


— 
e 


PART III. SECT. 28 SUB-SECT. 1. 


g& i. Agreement binding—Com- 
pany entitled to refuse to register 
transfer.}— ONTARIO JOCKEY CLUB, 
Lrp. v. MCBRIDE, [{1927] A. C. 916; 
137 L. T. 751, P. C.—CAN. 





PART III. SECT. 23, SUB-SECT. 2.—A. 

pi. To comply with provision to 
farniah statement of Company ’s ‘ lia- 
bilities ’—Meaning of * labilities.’’]— 
BUTLER v. FAIRHALL, {1927} 4 D. L. R. 
976; 610. L. R. 305.—CAN. 


PART III. SECT ve SUB-SECT. 2.— 
- (a). 
ci. On failure of transferee to 
take up shares.J}—Re COMPANIES ACT, 
Re BRITISH PETROLEUMS, LTD. (B.C.), 
oe 1 W. W. KR. 236.—CAN. 


Pc Liaton Saclee of 
aoe 8 e.-—-N 
Naser He (Alta. by (1922), 33 D. L. R. 











a 


2228. Add. Annotation :—Refd. 


2269a. 


tract made in Apr. 1922, it was agreed between | 
the persons interested therein that a business 
forming part of a testator’s estate should be 
converted into a private co. with a capital 
of £30,000, divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustees of the will. 
One of the trustees, F., was appointed 
manager of the co., & was given the option, 
so long as he continued to be both trustee 
& manager, of purchasing the whole of the 
debentures & shares at par value. In 
June, 1928, the co. declared a dividend of 
574 per cent. on the ordinary shares for the 
year ending Mar. 31, 1928, to be paid in three 
equal instalments on July 1 & Nov. 1, 1928, 
& Feb. 1, 1929, & the first instalment was 
paid on July 1, 1928. On July 30, 1928, F. 
exercised his option to purchase the whole 
of the shares & debentures for £30,000. At 
that date there was four months’ interest 
due upon the debentures. The purchase 
was completed on Nov. 5, 1928. On a sum- 
mons being taken out to determine the rights 
of the parties in the unpaid instalments of 
the dividend, & the debenture interest, as 
between vendors & purchaser :—ZJ/eld : (1) the 
four months’ accrued interest on the 
debentures passed to the purchaser ; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered sharcholders, the  post- 
ponement of the payment did not operate 
to deprive them of their rights, & therefore 
the remaining instalments belonged to them 
& not to the purchaser.—ARe K1DNER, 
KIDNER v. KIDNER, [1929] 2 Ch. 121; 98 
L. J. Ch. 247; 141 L. T. 195. 


Spencer v. Ash 
worth Partington (1925), 94 L. J. K. B. 447. 


-|—Upon the breach of a con- 
tract for the sale of shares, the proper measure 
of damages is, the difference between the 
contract price & the market price at the time 
of the breach.—POWELL v. JESSOPP (1856), 








22992. 


2299b. 


Vol. [X.—Companies. Cases 2224a—2344. 


buyer any further loss if the market falls, 
nor is he liable to have the damages reduced 
if the market rises.—JAMAL v. MOOLLA 
Dawoop, Sons & Co., [1916] 1 A. C. 175; 
85 L. J. P.C. 29; 114L.T.1; 32 T. LL. R. 
79; 60 Sol. Jo. 139, P. C. 


Annotations :—Refd. Hill v. Showell (1918), 87 L. J. K. B. 
1106; Lebeaupin v. Crispin, [1920] 2 Kk. B. 714. 


2274a. 








-|—The vendee of shares in a 
projected railway, under a contract to be com- 
pleted at a future day, may recover, as 
damages for the non-delivery the difference 
between the price agreed on & the market 
price of the day on which the sale shovld 
have been completed ; but he is not entitled 
to damages in respect of a further advance 
of price taking place afterwards at the time 
of the actual issuing of the scrip.—TEMPEST 
v. KILNER (1846), 3 C. B. 249; 136 E. R. 
100. 


22838a. Appointment of new trustee.|—Re Hosson, 


HOUGHTON & Co., No. 2585a, post. 


.|—An allottece of shares in a com- 
pletely registered joint stock co. but who has 
not executed the deed of settlement of the 
co. cannot under 7 & 8 Vict. c. 110, s 26, 
enter into a contract for the sale of his shares. 
—Re EpMonpb, Ex p. NEILSON (1853), 3 
De G. M. & G. 556; 23 L. J. Bey. 12; 22 
L. T. O.S. 190; 18 Jur. 297; 2 W. BR. 121; 
43 BE. R. 218, L. C. & L. J.3 previous pro- 
ceedings (1850), 15 L. T. O. S. 435. 








-|—Where a transfer of shares is not 
returned to the registrar’s office the transferor 
will be liable to the creditor of the company, 
but not hable to contribute as between him- 
self and the other shareholders.—Ae BRITISH 
PROVIDENT LIFE & FIRE ASSURANCE Co., 
ORPEN’S CASE (1863), 2 New Rep. 225; 
9 Jur. N. S. 615; sub nom. Re BRitTisit 
PROVIDENT LIFE & Fink ASSURANCE SOCIETY, 
Re ORPEN, 32 L. J. Ch. 633; 8 L. T. 596; 
1] A R. 7413 on appeal, 33 L. J. Ch. 67, 
L. JJ. 


Annotation :—Consd. Re General Provident Assce., Cross’s 
Cause (1869), 38 L. J. Ch. 583. 


18 C. B. 336; 
Annotations :—Mentd. 


2269b. 








139 E. R. 1400. 


Hayter v. Tucker (1858), 4 K. & J. 
243; Webber v. Lee (1881), 61 L. J. Q. B. 174. 


2332. Add. Annotation :—Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
| [1929] 1 K. B. 40. 


.]|— Under a contract for the sale 
of shares in a co, the measure of damages 
upon a breach by the buyer is the difference 
between the contract price & the market price 
at the date of the breach, with an obligation 
on the part of the seller to mitigate the 
damages by getting the best price he can upon 
that date. If the seller retains the shares 
after the breach, he cannot recover from the 


2332a. 


2343a. 








.|—IRvVING v. South HaAsTERN 
Ry. Co. (1857), 29 L. T. O. S. 64. 


2334. Add. Annotation :—Mentd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


-]|—SPENCER v. ASHWORTH PARTING- 
TON & Co., No. 2070a, ante. 





2344. Add. Annotation :—Consd. Spencer v. Ash- 


worth Partington, [1925] 1 K. B. 589. 


PART III. SECT. 28, SUB-SECT. 2.— 
C. (d) ili. 


st. Waiver.}—DoLL v. HOWARD 
(1897), 11 Man. L. R. 577.—CAN. 


PART III. SECT. 23, SUB-SECT. 2.— 
C. (e) ii. 


m i. ——- ——-}—GRIck v. BARTRAM 
(1912), 22 O. W. R. 182; 30. W.N. 
1312 ; 3 D. L. R. 868.—CAN. 

m ii. Contract between employer 
& employee.}—In an action claiming 
specific performance of a contract 
for the repurchase of shares, in which 
the contracting et ae were employer 
& employee :—Held (1) employee 
may prove an agreement on the part 
of the principal shareholder to repur- 
chase on termination of the employ- 





ment; & (2) employee may also prove 
an agreement by the principal sbure- 
holder to pay dividends at a minimum 
rate, upon the sharecs.—MACDONALD v. 
SoOULIS, [1925] 2 D. L. K. 926.—CAN. 
2260 i. Against purchaser.|— 
FRANKLIN v. REARDON (N. 8.) (1917), 
558.C.R. 613; 39 D. L. lt. 176.—CAN. 


PART III. SECT. 23, SUB-SECT. 2.— 
C. (e) iii. 





2269 i. Measure of damages—Mis- 
representation as to lwbiliiies of com- 
pany.J—S1880N8S v. HassaRD (Alta.), 
{1923} 4 D. L. RR. 186; [1923] 3 
W. W. It. 105.—CAN. 

PART III. peck wre SUB-SECT. 3.— 


2331 ii. ——— ey J--ABDUL VATIAN, 
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ETC. v. HASANALL] ATIBHAI, ETC. 
(1925), I. L. R. 50 Bom. 229 —IND. 


2331 = iii. -—McLeon v. 
BRAZILIAN TRACTION Liagur & POWER 
Co., Lrp., [1927] 2 D. L. KR. 875; 60 
O. L. NR. 253.—CAN. 

2337 iii. —-— Cancella- 
tion of restrictive endorsement by trans- 
feree.J—MAaATuULRS v0. ROYAL BANK OF 
JANADA (1913), 29 O. L. R. 1413 4 
O. W. N. 1481.— CAN. 














PART III. SECT. 23, SUB-SECT. 4. 


2344 i. Inter se.-— Transfer subject to 
understanding as to assets of company— 
Transferee bound.) — Re HOBRECKER’S 
EstratTh, [1926] 1 D. L. R. 655; 58 
N.S. R. 378.—-OAN. 


Annotations :--—Consd. Re 


Cases 2344a—2585a. 


2344a. As between transferee & other share- 
holders.|—The holders of shares, bought in 
open market, although they may have been 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
& remedies against the  directors.—Re 
MEXICAN & SOUTH AMERICAN Co., GRISE- 
woop & SMITH’s Cask, Dr Pass’s Cask (1859), 
4DeG. & J. 544; 281L. J. Ch. 7693 33 L. T. 
O.S. 322; 5 Jur. N. 8.1191; 7 W.R. 681; 
45 E.R. 211, I. JJ. 


Athenwum Life Assce. Soc., 
Chinuock’s Case (1860), John. 714; Re Phenix Life 
Axnsce., Ar pp. Watton (1862), 31 L. J. Ch..340; Re Dis- 
coverers HMnanee Corpn., (19081) Ch.1J1. Refd. Re Royul 
British Bank, Mixer’s Case (1859), 4 De G. & J. 575; 
te Mexican & South American Co., Costello’s Case (1860), 
Z De Uu. FL. & J. 302; Re Msgair Mwyn Miniog Co., 
Alexander's Case (1861), 3 L. T. 883; Re Consoles Insee. 
Assoen,, Benham’s Case (1865), 11 Jur. N.S. 381: Ie 
National & Provincial Marme Insee., arp. Parker (1867), 
2Ch App. 685, Re Smith, Knight, Weston’s Case (1868), 
IL. R. 6 Kq. 238; Spackman v. Kvaus (1868), 19 LT. 
151; He Asiatic Banking Co, Myr py. Collum (1869), 21 
L. T. 350; Re Bank of Hindustan, China & Japan, Wr yp. 
Kintrea (1869), 6 Ch. App. 95; He Consols Jusce. Agsocu., 
Glanville’s Case (1870), L. R. 10 Kq. 479; Re Smith, 
Knight, Battie’s Case (1870), 39 L. J. Ch. 391; Re 
European Bank, Masters’ Case (1871), 7 Ch. App. 292 : Tee 
Great Wheal Busy Mining Co., hing’s Case (1871), 40 
L. J. Ch. 861; KR. ot. Lambourn Valley Ky. (1888) 22 
YQ. B. D. 463, Re Discoverers Finance Corpn., Lindiar’s 
Case, [1910] 1 Ch. 312. 

23889. For the paragraph in the original volume 


substitute the following paragraph :— 

Board equally divided.|-—— Under an art. 
equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co. had the right to 
be registered as a& member, subject to the 
directors’ absolute discretionary right to 
decline such registration. At a board mcet- 
ing of the two directors to consider the 
extrix.’s application for registration, one 
director proposed & the other opposed 
registration. The board being equally 
divided, & there being no casting vote, the 
proposal was not carried, & the secretary 
was instructed to write to the extrix.’s solrs, 
accordingly & to return all the documents, 
yamely, a transfer by the extrix. to herself, 
certificates & registration fee:—Held: the 
board’s right of declining registration required 
to be actively exercised by a vote of the board 
ad hoc, & the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 


be rectified accordingly. — He HackNEy 
PAVILION, Urp., [1924] 1 Ch. 276; 93 


L. J. Ch. 193; 130 L. T. 658. 


ENGLISH AND EmprreE Diasst SUPPLEMENT. 


2452a. ——— ——— Transfer to director of over- 
payments made to vendor by company.|— 
A partnership business was sold to a co. for 
a sum of money which was satisfied by an 
allotment to the vendors of a number of fully 
paid shares in the co. It was subsequently 
discovered that, owing to mistake in the 
valuation, the partners had been overpaid 
by the co., &, in order to adjust the matter, 
two of them, on behalf of themselves & their 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co. 
3,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
commenced against the chairman of the 
board of directors & the co. in which the 
pltis. claimed that he held the shares as 
trustee for the individual shareholders & in 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of the shares :—Held: (1) on 
the evidence, the chairman of the board of 
directors held the shares, not for the benefit 
of the individual shareholders, but for the 
benefit of the co., & that he held them on 
trust, at his discretion, to sell them; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, & that 
the transaction was not made invalid by 
reason of the transfer having been made to 
a nominee on trusts which involved an 
obligation on the trustee to vote in respect 
of the shares as the co. might from time to 
time direct.—KIRBY v. WILKINS, [1929] 2 Ch. 
444, 

2463. Add. Annotations :—Refd. I. R. Comrs. »v. 
Allan (1925), 9 Tax Cas. 234; Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

2523. Add. Annotation :— Distd. Re Park Ward, 
[1926] Ch. 828. 

2578. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


2580. Add. Annotation :-—Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. Rt. 83. 


2585a. Article restricting right of transfer—Con- 
struction. |—Arts. of assocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to prevent shareholders from fairly 
& reasonably exercising their powers as 
members of the co. 

Testator appointed his wife, a son, & two 
other persons exors. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustces on trust to sell & convert & 
to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 


PART Jil. saa Te ee 5,— 
e a 2 
bi. ——-.]—A provision in the charter 
of a co. incorporated under Ontario 
Cos. Act, that ** the shares of the co. 
shall not be transferred without the 
consent of the board of directors ”’ 
js valid.—e Prmiturs & LA PALOMA 
Sweets, LTp. (1921), 66 D. L. R. 577; 
51 0. L. R. 125.—CAN, 


PART II. SECT. 28, SUB-SECT. 5,— 
B. (b) fi. 





2378 ii. ——, }—He PHILLIPS & 
LA PaLoMA Swhrets, LTp. (1921), 
a L. WR. 677; 510. L. R. 125.— 


PART III. SECT. 23, SUB-SECT. 8.— 





2428 if. ——--.}--An agreement 
for the sale of sharos docs not imply 


a further agreement to have the trans- 
ferec’s name registered as the holder.-— 
DOMINGO v. Di Souza (1928), L. Le ht. 
50 All. 695.—IND. 


PART III. SECT. Ae SUB-SECT. 12.— 


2455 {. Loss of right ta tmpeach— 
Transfer acted on by parties & company. | 
—WAIRAKE!I, LTD. v. CLEAVE, [1925] 
N. Z L RH. O24.—-N.Z. 


PART III. SECT. a SUB-SECT. 14.— 


2521 i. Contract for sale of sharea— 
Before presentation of petition-—W hether 
void.]—A share being a jus in personam, 
the mere fact that Jiquidation has 
intervened cannot, in the absence of a 
clear agreement to that effect, prevent 
enforcement of a purchase of shares 
concluded at a prior date, the pur- 
chaser taking the chance of any 
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depreciation in market value moan- 
while.—UNION SHARE AGENCY LIQUI- 
DATORS v. HATTON, [1927] App. D. 
240.—S. AF. 


PART Il. SECT. 23, SUB-SECT. 15.-— 
A. (b) i. 


sa. Purchase in name of infant— 
Whether complete gift of shares to infant.) 
—A father purchased, with his own 
funds, shares in a co. in name of his 
son, then a pupil. The son’s name was 
entered in the co.’s register as proprietor 
of the shares, & dividend warrants iu 
respect of them were issued in name of 
the son '—Held: the gift of tho shares 
had been completed by tho retention 
of the son’s name in the co.’s register 
after his attainment of minority.— 
INLAND REVENUE COMKS. v. WILSON, 
{1927] S. C. 733.—SCOT. 


son, & as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
co., some in testator’s name, the remainder 
in the name of another as his nominee or as 
trustee for him. The will was proved by the 
widow & the son only. They caused these 
shares to be registered in their own names 
without qualification, as the arts. of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will ; 
& in order to vest the shares jointly in them 
& him, all three executed a transfer. This 
was presented to the co. for registration, but 
registration was refused on the ground that 
the restrictions on transfer imposed by the 
articles applied :—Aeld: the transfer could 
be justified under the arts.—Re HLosson, 
Hoveston & Co., [1929] 1 Ch. 300; 98 
L. J. Ch. 140; 140 L. T. 496, 

2593. Add. Annotation :—Mentd. Public Trustee 
v. KMider, [1926] Ch. 776. 

2637. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1K. B. 589. 
2646. Add. Annotation :—Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 
2658. Add. Annotation :—Refd. Weld v. 
[1929] 1 Ch. 38. 

2661. Add. Annotation :—Mentd. Re Mason (1928), 
07 L. J. Ch. 321. 

2662. Add. Annotation :—Generally, Mentd. Spen- 
cer v. Ashworth Partington, [1925] 1 K. B. 589. 

2667a. What amounts to sale.|]—Stock 
transferred as a security for a floating balance, 
& under an agreement to continue it trans- 
ferred & re-transferred by & to the creditor 
by way of loan:—-Held: a sale—He p. 
DENNISON (1797), 3 Ves. 552; 30 E.R. 1152, 
L. C. 

Aeon -—Apld. Langton v. Waite (1868), L. R. 6 Kq. 
5, 


2669. Add. Annotation :—Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 


2689a. Whether mortgagee bound to obtain 
best price.|—Semble : a mtgee. of shares is not 
bound to watch the market so as to sell them 
at the highest price ; & he docs not by failing 
to sell at the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor.—Re McMurRbo, PENFIELD  v. 
McMurpo, [1902] 2 Ch. 684; 71 I. J. Ch. 
691; 86 L. T. 814; 50 W. R. 644, C. A. 


2690. Add. Annotation :-—Generally, Mentd. Ellis 
Trustee v. Dixon-Johnson (1924), 131] L. T. 652. 

2694. Add. Arnotation:—Apld. Weld v. Petre, 
[1929] 1 Ch. 83. 


2708a. ——— No lien conferred by articles of associa- 
tion.|—Bye-laws of applt. bank, made under 

its Act of incorporation, provided: (44. 
‘‘the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank ’’; (57.) ‘‘ the 
directors may deduct from the dividends 
ayable to any shareholder all sums of money 

Aue by him to the bank on account of calls 


Petre, 
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2645 i. Whether gift complete.]— 
Gifts of shares :—Held: not complicte m i. 
until at least the transfers were handed RovuJ1 v. 


to the respective transferees.—CoM- 
MISSIONER OF Stamps v. TODD, [1924] 
N. Z. L. R. 345.— N.Z. 


PART III. SECT. 27, SUB-SECT. 5.—-A. 


Plea of limitation. }—HaBIB 
STANDARD ALUMINIUM & 
Brass Works, LTp. (1925), I. L. H. 
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or otherwise.”” In Nov. 1924, the registered 
holder of two shares assigned them in writing 
to resp. as security for money due; he 
executed no transfer but deposited the share 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment :—Held: the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in pnoriiy 
to the bank’s rights under the execution. -- 
BANK OF N. T. BUTTERFIELD & SON, LIp. v. 
GOLINSKY, [1926] A. C. 733; 95 L. J.P. C. 
162; 135 L. T. 581, P. CG. 

2705. Add. Annotation :-—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

2706. Add. Annotation: 
Wilkins, [1929] 2 

2707. Add. Annotation 
[1929] 2 Ch. 444. 

2715. Add. Annotution :—Expld. Kirby v. Wilkins, 
[1929] 2 Ch. 441. 

2793. Add. Annotation :—Refd. Me Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 J. J. Ch. 487. 


~—As to (1) Distd. Kirby v. 
Ch. 441. 


:—Consd. Kirby v. Wilkins, 


ene: Add. Annotation :— Refd. Re Darwen & 


Pearce, Associated Paper Mills v. 
(1926), 95 L. J. Ch. 187. 


2850. Add Citation :—13 Mans. 316. 


2854. Add. Annotation : — Refd. Neuschild  v, 
British Equatorial Oil Co., [1925] Ch. 346. 

2856. Add. Annotation :--As to (3) Refd. Kerr v. 
Marine Products (1928), 44 T. I. R. 292. 

2879a. -J—(1) A private co. was governed 
partly by special arts. & partly by Table A. 
Table A, art. 70, fixed the qualification of a 
director as ‘‘the holding of at least one 
share.” Special art. 20 empowered the 
directors to appoint any other ‘“ qualified 
person ”’ either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were registered on the following Monday :— 
Held: though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not ‘“ qualified 
persons’ before actual registration, & their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & part of the business 
of which notice was given was the clection 
of a director in his place. The retiring 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, & the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment the omginal motion 


Barnes 
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2889. Annotations :——For 


for the retiring director’s re-election was put 
& lost, & another shareholder was proposed 
& elected in his place:—Held: as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. 82, had no 
application. (3) Semble: Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation & the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting.—SPENCER v. 
KENNEDY, [1926] Ch. 125; 95 L. J. Ch. 240; 
134 L. T. 591. 

‘* Howard v. Sadler, 
[1895] 1 Q. B. 1” read ‘‘ Howard v. Sadler, 
[189311 Q. B. 1. 


2895a. Transfers of shares passed before election— 


Transfers not registered until after election. }— 
SPENCER v. KENNEDY, No. 2879a, anie. 


2922. Add. Annotations :—Refd. Biddulph & Dis- 


trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. Mentd. 
Brown v. Dagenham U. C., [1929] 1 K. B. 
737. 


2044. Add. Annotations :—Refd. Re City Equitable 


Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 861. 


2965a. Remuneration not authorised by general 


meeting.|——PIitf. was a director of deft. co., 
which had adopted Table A with some modi- 
fications, & at a meeting of the board a service 
agreement was approved, signed, & sealed 
appointing pltf. ‘‘ overseas director” at a 
salary of £1,800 a year. Plitf. proceeded over- 
seas & performed his duties under the 
agreement till differences arose & he resigned. 
In an action by pltf. for salary due under the 
ayreement :—IHeld: the agreement was ultra 
vires the board, & since plitf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the co. on their counterclaim the money 
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aid to him under the agreement.—KERR v. 
: in Propucts, Lrp. (1928), 44 T. L. R. 
92. 


2977. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


8005. Add. Annotation :—Generally, Mentd. Per- 
forming Right Soc. v. Mitchell & Booker 
(Palais De Danse), [1924] 1 K. B. 762. 


3014. Add. Annotation :—Distd. Williams 
Barton, [1927] 2 Ch. 9. 


3083. Add. Annotation :—-Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 


3037. Add. Annotation :—Mentd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 851. 


3044. Add. Annotations :—Mentd. I. R. Comrs. 
». Cornish Mutual Assce. (1924), 41 T. L. BR. 
70; South Behar Ry. v. I. R. Comrs., [1925] 
A. C. 476; Re Debtor (No. 3 of 1926) (1926), 
135 J.. T. 689; Dominion Iron & Steel Co. v. 
Invernairn, [1927] W. N. 277; Manchester 
Corpn. v. Buttle, [1929] 2 Ch. 390. 

3055a. Tranfer to director of overpayments 
made to vendor by company—Discretionary 
trust for sale.|— KIrBy v. WILKINS, No. 2452a, 
ante. 

8059. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3059a. -]—(1) The manner in which the 
work of a co. is to be distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
a the accountants, & the rest of the 
stalfi. 

(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts. 
of assocn., distributed between the directors 
& the other officials of the co. 

(3) In discharging those duties, a director 


Vv. 
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sb. Shares nol required to be held in 
oum right—How far beneficial ownership 
necessary—Iffect of bankrupicy.}—An 
insolvont, who is regist ered as amoember 
of a co. in respect of shares therein, is 
the holder of the shares & is the person 
who must, be taken to be referred to in 
an agreement or an art. which declares 
the tenure of the managing director 
to depend on his being the ‘ holder 
of shares.” In this respect there is 
a distinction between the words 
“ holder ” & ** holder in his own right.’’ 
—Jte CAMBERWELL MOTORS PTy., Lirp., 
(1926) V. L. R. 539; [1926] Argus L. R. 
421.—AUS. 


PART III. SECT. 28, SUB-SECT. 3.—A. 


2958 ii. -——— Director acling as 
seerctary-treasurer.|-—lLield : Cos. Act, 
R. S. A., 1922 (c. 156), Table A, art. 54, 
did not deal with the remuneration of 
a secretary-treasurer, performed by 
one who was also a director. ANDER- 
BON v. HERBERT PAINT & VARNISH 
Co., Lrn. (Alta.), [1927] 3 W. W. R. 
809.—CAN. 


2958 ili. Gratuity—Not by 
way of remuneration for services.)— 
Bye-laws passed by the directors of 
deft. co., & said to have been confirmed 
by the shareholders at a special general 
meeting, providing for the transfer by 
deft. co. to the three individual defts. 











of shures in another co. as remuneration 
for past services as directors & officers, 
were attacked in this action by share- 
holders in deft. co. :—Held: there was 
no agreement binding on deft. co. to 
pay for the services rendcred by the 
co-defts. & the payments provided for 
in the bye-laws must be treated as 
gratuities. —LUMBERS v. FRETZ, [1929]) 
1D.L. R. 61; 63 0. L. R. 190.—CAN. 


PART III. aca ee SUB-SECT. 3.— 
- (a). 

ci. Services requiring expert £ 
technical Icenowledge.J—Where the ser- 
vices of a director did not fall within 
the scope of the ordinary unpaid duties 
of director, but were of a highly 
technica] character, & the proper con- 
duct of the business required expert & 
technical knowledge which it was not 
casy to obtain :—Held: he was en- 
titled to a reasonable remuncration for 
such services.—DuvuRosTt v. Homr- 
MIXED Ferriuizers, Lrp., {1924} 4 
D.L. R. 241; 51 N. B. R. 357.—CAN. 


PART III. SECT. 28, SUB-SECT. 3.—C. 
30193. Add ‘‘ varied, [1902] A. C. 83." 
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8028 i. Right to act as director— Attend- 
ance of meetings —Conviction for criminal 
offence.|—-BoaK v. Woons, [1926] 1 
dD, L. R, 1186 : 36 B. Cc. R. 456.—CAN. 
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3029 i. I?iyht to act as director— Right 
to injunction.}—Au injunction may be 
granted on the application of a director 
restraining pltf.’s co-directors from 
wrongfully excluding him from act- 
ing as a director.—SarRaT CHANDRA 
CHAKRAVARTI 0. TARAH CHANDRA 
een ag (1924), I. L. R. 61 Cale. 


PART Ill. SECT. 28, SUB-SECT. 4.—B. 

3038 fi. -—R., in his lifetime, 
while ae | in the capacity of managin 
director of a joint stock co., use 
moneys of the co. in commercial 
adventures & other investments for 
his personal] gain & profit. After R.’s 
death his exors. paid back to the co. 
the principal money so used, but 
declined to account for the profits 
which KR. had derived from the use 
thereof :—Held: as was to be 
regarded as a trustee of the co.’s 
moneys, his executors were Hable to 
the co. in respect of such profits, which, 
or the equivalent interest, must be 
paid over to the co.— ROGERS HarRpD- 
WARE Co. v. RoGeErs (P. E. 1.) (1913), 
12 k. L. R. 493; 10 D. L. it. §41.— 
CAN. 

3039 fli. Shares tred in new 
compuny by shareholder director— Paid 
for out of assets of old company in 
liquidation.|—-CHANDLER & MASSEY v. 
InisH (1911), 20 O. W. R. 6493; 3 
Q. W. N. 88 > 25 O. L. R. 211.—CAN. 








(@) must act honestly, & (b) must excercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge & espcrience; in other 
words, he is not liable for mere errors of 
judgment; (d) he is not) bound to give 
continuous attention to the aftairs of his cu, 
his duties are of an intermittent nature to be 
performed at. periodical board mectings, & at 
incetings of any committee to whieh he is 
appointed, & though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so; & (e) in 
respect of all duties which, having regard to 
the exigencies of business & the arts. of 
assocn., may properly be left to some other 
official, he is, in the absence of grounds for 
suspicion, justified in trusting that cllicial 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seving that the moncy 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque Comes 
before him for signature in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perforin properly 
honestly the duties allocated to them. 

Belore any director signs a cheque, or 
parts with a cheque signed by bim, he should 
satisfy hinmisclf that a resolution has been 
passed by the board, or cornmittee of the 
board, as the case may be, authorising the 
signature of the cheque; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not’ be for the signing of 
numerous cheques to an aggregate amount, 
but a proper lst of the individual cheques, 
mentioumyg the payee & the amount of each, 
should be read out at the board or committee 
ineeting & subsequently transcribed into the 
minutes of the mecting. 

(5) It is the duty ot each director to sce 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts. of assocn. may justify him in 
delegating that duty to others. 

(6) Before presenting their annual report 
& balance sheet to their sharcholders, & 
before recommending a dividend, directors 
should have a complete & detailed list of the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished & honout- 
able, nor with the expression of the belef of 
their auditors, however competent & trust- 
worthy. 

(7) It is not the duty of a director of u big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thercol to 
be made to the directors, or, on every sale, 
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for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of secing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secretary. 

(8) A co.’s stockbrokers, however respect- 
able & responsible they may be, are not proper 
persons to have the custody of its secumties 
except on such occasions when, for short 
periods, securities must of necessity be left 
with them; but immediately such necessity 
coases the securities should be lodged in the 
co.'s strong rouin or with its bank, or placed 
in other proper & usual safe keeping. 

(0) A director is not re-ponsible for de- 
claring a dividend unwisely. Te is liable if 
he pays 16 out of capital, but the onus of 
proving that he has done so Hes upon the 
hiquidator who alleges it. 

Art. {50 of the co.’s arts. of assocn. 
provided (alter afta) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
nught happen in the execution of their 
respective offices or trasts, or in relation 
thereto, unless the same should happen by 
ov through their own walfid neglect or 
default respectively -- Wed: (10) an act, 
or abn omission to do an act, is wilfal where 
the person who acts, or omit... bo aet, knows 
what he is doing & intends to do what he is 
doing, but if that act or omission amounts 
te a breach of that persou’s duty, & there- 
fore to negligence, be is not gudtyv of wilful 
nevlect or default unless he knows that ly 
is committing, & intends to canunit, a breach 
of his duty, or is recklessly careless in the 
seuse OF not caring whether lis act or omis- 
sion is or is not a breach of hus duty ; (11) the 
immunity afforded by art. 150 was one of 
the terms upon which the directors held 
Office In the co., & availed them as much on 
aw misfeasunce summons by the Official 
Receiver under 908 Act, s. 215, as it would 
have done in an action by the co. agalust 
them for negligence ; (12) upon the evidence 
& in accordance with the principles cenun- 
cinted above, none of the resp. directors, 
other than the managmg director, was liable. 

(13) Phe measure ef the wuditor’s re- 
spousibility depends upon the terms of his 
engagement. There may be a special con- 
tract defining the duties & abilities of the 
auditors. If there is, then that contract 
governs the question. The arts. will, how- 
ever, be looked at uf there is no special agree- 
ment, because the auditors will presumably 
have taken ther duties upon the terins, 
among others, set oul in the arts. That is 
not to say that auditors can set aside a 
atatutory obligation. No arreenient or art. 
of assocn. can remove an lnperative or 
statutory duty. 

(14) Sect. 113 does net lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depeuds upon the 
information given & explanations furnished 
to them, so that there is abuudant scope for 
discretion. Art. 150 is not in conflict with 
the sect. The onus lics upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
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the sect., or for any consequences of deliberate 
or reckless indifferent failure ask for 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


L. T. 520; 40 T. L. R. 853; 
109, O. A. 


[1925] B. & O. R. 


information on matters which call for further Annotations -—~As to fo (10) Distd. Re City of London Insce. 


explanation. 

(15) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 


inspection is practicable. 

(16) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
sharcholders, & this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that sccurities are in the possession 
of a particular co., firm, or person unless the 
co., etc., is trustworthy, or, as it is sometimes 
put, respectable, & further is one that in the 
ordinary course of business keeps securitics 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., & accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, & did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders :— 
Held: (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conccived to be the whole of their duty 
to the co., such negligence was not wilful, & 
art. 150 applied to exonerate them from liability. 

Where the auditors after a full investi- 
gafion in which they were misled & deccived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
suma of money left m the hands of the co.’s 
stockbrokers & lent to the general manager 
of the co. as ‘‘ Loans at call or short notice,”’ 
** Loans ”’ or “ Cash at hand & in bank ’”’; 
(U) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 
purchaser, on behalf of the co., immediately 
before the close of the co.’s financial year, 
of Treasury Bills which in fact never came 
intu the possession of the co. & were sold 
immediately the new financial year had 
opened :-—Held: (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 215 is a procedure sect. only & 
creates no new or additional liability.—Re 
City EQUITABLE Fire INSURANCE Co., Lrp., 
[1925] 1 Ch. 407; 04 L. J. Ch. 445; 133 
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3062 i. Standard of dilgence——Reliance 
On COMPANY'S Officials —lIVhere no ground 
for suspicion—-Ieramination of com- 
pany’s books ) —-Re Loan (HB. J.) Co. 
ont ), ({1924] 2 D. L. R. 946; 7 


| 
| 
co. with whom it is not proper that they | 
Should be left, whenever such personal | 


of employer & employee exist. 
ordinary objections to such contracts 
do not apply where all the shareholders 
were directors, as no question can arise 
as to directors prejudieing the rights 
of the sharcholders.—DUROST v. 


(1995), 49 T. L. ned. Munton, Munton v. 
West, {1927) 1 Ch. are Re Windsor Steam Coal Co. (1901) 
Ltd., [1929] 1 Ch. 151. 


3060a. ——— ——— ——.J—Re Ciry EQUITABLE 
FIRE INSURANCE Co., Lrp., No. 3059a, ente. 

3062. Add. Annotation : -—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3063a. Proper & honest performance of 
duties.|—Re Orry EQUurtrTABLE FIRE INSUR- 
ANCE Co., Lrp., No. 3059a, ante. 

3063b. ——— Reliance on chairman—Accuracy of 
balance-sheet.|—Re Crry EQUITABLE Fire 
INSURANCE Oo., Lrp., No. 3059a, ante. 

3066. Add. Avnnlation: >—Generally, Mentd. Re City 

* Waquitable Fire Insce. (1924), 40 T. L. RR. 853. 

3068. For ‘* Signature of cheques to com- 
pany’s prejudice ’’ read ‘* ——— Signature of 
cheques—To company’s prejudice.’ 

3068a. ——.J]—Re City EQotrabun 
INSURANCE Co., Lap., No. 3059a, ante. 














| 3071. Add. Annoiation :—Refd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 

3077. Add. Citation :—previous proceedings, sub 
nom. Re South Essex Gas Liaur & Cok# 
Oo., Ex p. Stars (1859), John. 480. 

3105a. Payment of rates due from company— 
Right to stand in place of overseers.|—The 
director of a co. in voluntary liquidation 
guaranteed & paid to the oversecrs of the 
poor the rates due from the co. before the 
date of the liquidation :—Held: (1) he was 
entitled to stand in the place of the creditor, 
& to use all remedies, &, if need be, the name 
of the creditor in any "action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, 8s. 209.—Re LAMPLUGH IRON ORE 
Co., [1927] 1 Ch. 308 ; 96 L. J. Ch. 177; 186 
L. T. 501; [1927] B. & C. RB. 61. 

3109. Add. Annotation :-—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 

3109a. ——.J—Re City EQUITABLE FIRE 
INSURANCE Co., Ltrp., No. 3059a, ante. 

3127a. ——- Delegation of duty.]|—He Ciry EQqQuir- 
ABLE FirE INSURANCE Co., Lrp., No. 3059a, 
anle. 

8128a. Safe custody of company’s securities— 
Delegation of duty—Securities with company’s 
stockbrokers.|;-Re Crry EQUITABLE FIRE 
INSURANCE Co., Lip., No. 3059a, ante. 





the control of the shareholders.—-M1b- 
WEST 7 aa ae a LTp. v. MCEWEN, 
[1925] 2D. L. R. 529.—CAN. 


The 


Hourn- PART Ill. eae 7) aaa 5.— 


Cc. B. R. 325.--CAN, MIXED FERTILIZERS, Lirp., (1924] 4 a 
: ‘ ae i. P. Re PacrFic Coast CoaL 
“Add 6s varved, 38 0. fa. R. 414; 33 I). lL. R. 241; 51 N. B. R. 357. CAN. sina, Lap. & Hopaxs (B. C), {1926) 
Deis Re 487." PART Ill, SECT. 28, SUB-SECT. §.—A, 1D. L. Ht. '7505 [1996] 3 W. 
3115 i. Hrercise of powers -— Control 378,—C 


PART III. SECT. 28, SUB-SECT. 4.-—-D. 


3075 1. Capaeity to contrart—General 
rule,J—-A director has a right to con- 
tract with the co. subject to certam 
qualifications involving cases of mis- 
representation, bad faith or secret 
profits, & not where ordinary relation 


by members.J—The directors of a co. 
constitute its governing & managing 
body, & except to the extent that their 
powers are expressly restricted by 
Rtatute or the arts. of assocn. or other- 
wise, they possess authority to exercise 
all the powers of the co., subject to 


sl. Contract not authorised by all 
directors.j—Where L., a director of 
deft. co., purporting to act on behalf 
of tho cO., agreed with pltf. to enter 
into a lease, & the directors neither 
authorised L. to enter into the ary Pad 
nient nor expressly ratsfied his action : 


8142. Add. Annotation :—Gencrally, Mentd. Re 
City Equitable Fire Insce., [1925] Ch. 407. 


3144. Add. Annotation :-~Mentd. The Hayle, 
[1929] P. 275. 


3157a. Presumption of authority.] — Pltfs. 
were a firm of fruit brokers. Defts. & the P. 
Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts. of deft. co. the directors were 
empowered to ‘ delegate any of the powers 
for the time being vested in the directors.” 
The arts. also incorporated Table A. M. 
purported to make on behalf of defts. an 
agreement with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., pltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. & the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.’ 
fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pltfs. 
requiring confirmation of the agreement by 
deft. co., the secretary of defts. wrote a letter 
purporting to confirm the agreement on behalf 
of defts., & pltts., treating that as a suflicient. 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 
terms of defts.’ arts. or that they incorporated 
Table A :—Held: whether the agreement 
was to be treated as having been made by 
M. as an ordinary ‘“‘ director” of deft. co., 
or by the secretary as ‘ agent,”’? or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been cxercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract; (2) there was something so unusual 
in an agreement to apply the money of one 





—fleld: the co. was not bound by the | affixing of the 


were were wm rar rm me 


seal :—Semble : 
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co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the secretary 
respectively occupied or were held out by the 
co. a8 occupying.—Houauron & Co. v. 
NorTHARD, LOWE & Witt, [1928] A. C. 13 07 
L. J. K. B. 76; 1388 L. T. 210; 44 T. L. a. 
76, H. L. 


Annotations :—As to (1) Consd. Kreditbank Cassel @.m b HH. 
v. Schenkers, [1927] 1 K. B. 826. Refd. Liggett (liver- 
pool)? Barclays Bank (1927), 137 L To 443; Newsholne 
®. Koad Transport & General Insce., [1929] 2 K. K. 306. 


3160. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1920] 2 Gh. 58. 


3160a. J—A co. is bound in a matter wifra 
vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in. fact 
assent to a transaction that is infra vires the 
co., though ullra veres the board. it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously. --PARKER A Coopren, 
Lrp. vo. Reapma,. (1926) Ch. O75; 06 lL. J. Ch. 
233 1386 LL. T. 117. 

3162. Add. Annotation :—Consd. British America 
Nickel Corpn. v. O'Brien, [1927] A. GC. 369. 

3181. Add. Annotation :—Mentd. Falcon v Famous 
Players Film Co. (1925), 12 T. L R. 91. 

3201. Add. Annolation :---—Refd. Ne tic, [1928] 
Ch. $61. 

3216. Add. Annolation :—Refd. Parker & Cooper 
v. Reading, [1926] Ch. 75. 

3231. Add. Annotation :-—Refd. Kerr v. 

Products (1928), 44 T. L. 1B. 292. 

Add. Annotations :—--Refd. A.-G. vo. Goddard 

(1929), 98 L. J. K. iB. 748. Mentd. Wright v. 

Morgan, [1926] A. C. 788. 

3249. Add. Annotation: -Apld. Re Home & 
Colonial Insee. (1929), 45 'P. Ta. R. G58. 
3250. Add. Annotation :—As to (2) Refd. Kerr v. 

Marine Products (1928), 44 T. L. R. 292. 
3252. Add. Annotation :—-Refd. Re Wome & 
Colonial Insee. (1929), 45 T. L. BR. 658. 








Marine 


3240. 








the | d i. —~-.J—Davisown »n VICKERY'S 


agreement.—Lrua & Co. v. PREMIER 
Toracco Co., [1926] App. D. 132.— 


PART III. sae ri SUB-SECT. 5.— 
- ( 


3132i. Necessary formalities.}—Where 
the directors of a co. had power to 
borrow & mortgage :—lIleld: the 
president & managing director were, 
by virtue of their offices, primé@ facie 
proper officers to execute mtges., & the 
mtge., which had the common seal of 
the co. attuched, & was executed by 
the president & managing director, was 
properly executed, --CANADIAN BANK 
OF COMMERCE v. SMITH (1911), 17 
W.L. R. 135; 3 Alta. L. R. 299.—CAN, 

3132 ii. .—Where a mtge by 
aco. had the sea! of the co. affixed in 
the presence of two directors, one of 
whom was the secretary, & of M, 
assistant secretary, there being on 
appointment proved authorising M. 
as an assistant secretary, or otherwise, 
to sign the mtge., or authenticate the 





execution was bad.—INN«Es & GRIFFITH 
to. CAMERON VALLEY LAND Co. (B. C.), 
[1919] 1 W. W. It. 752.---CAN. 

3133 i. Mortgaye to directors, )}—-Sct 
aside at instance of simple contract 
creditors of the co. — NORTHERN 
ELECTRIC & MANUFACTURING Co., LTN. 
v. CORDOVA MINES, LTp. (1914), 31 
O. I. R 221; 60. W. N. 210.—CAN., 

3133 ii, -~-~.]}-—- GREENSTREET v 
Pawis HYDRAULIC Co. (1874), 21 (Cr. 
229. —CAN. 


PART IIT. eal ie SUB-SECT. 5.— 
. (e). 


f. Add “ varied, 9 A. R. 620.” 


PART III. SECT. 28, SUB-SECT. 5.—E. 

r i. Must be uth full knowledge 
of transaction.) —TINDUSTAN ASSUR- 
ANCE & MutruaL BENEFIT SOUIETY, 
Lrp., LAHORE v. KNALSA BANK, LTD., 
GQUJRANWALA (1927), I. L. Re Y Lah. 
360.— IND 


371 





MOTORS, LTD. (1925), 37 C. L. R. 1.— 
AUS. 


PART III. sac is SUB-SECT. 6.— 
. (b). 


sm. Commission } —Cos Act, TW08&, 
8B. 57, does not authorise the directors 
to make presents of the co ‘s capital mn 
the gnise of cominission  Sueh presents 
are ultra mres of the dircetot~ & re- 
covernble by the co.~—WatRakrt, LTb 
v CLEAVE, [1925] N 4 I, KR. 624 -- 


PART III. SECT. 28, SUB-SECT. 6.— 
D (cl) us. 

© i. Eertent of lrability.j—Deft., 
a director of pltf co, in that he had 
failed in his duty to hand over to the 
eo) certain shares, was ordered = to 
account to the co for their value 
as at the datc when he received them : 
—Jleld >: such value was not the 
intrinyie value at the specified date, 
but the value in money which pltf. cu. 





Cases 3257—-3492. 


3257. Add. Annotations :—Apld. Parker & Cooper 
v. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. R. 292. 


8261. Add. Annotations :—Generally, Refd. Re Etic, 
[1928] Ch. 861. Mentd. fe City Equitable 
Fire Insce. (1924), 40 T. L. TR. 853. 

3280. Add. Annotation :—Mentd. Ite City Equit- 
able Fire Insce. (1924), 40 T.. L. R. 853. 


3280a. ——— Directors relying on chairman’s assur- 
ance as to value of assets.|—Jie Ciry EQuit- 
ABLE I'nnE INSURANCE Co., Lrp., No. 3059a, 
ante. 

3282a. Dividends paid out of capital.|—Ite Curry 
EQUITABLE Fire INSURANCE Co., LTD., 
No. 3059a, ante. 


3284. Add. Annotation :—As to (3) Apld. Re A 
Debtor, [1927] 1 Ch. 410. 


3285. Add. Annotation :---As to (2) Refd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 


3291. Add. Annotulion :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


3305. Add. Annotation :—-As to (2) Consd. Kirby 
v. Wilkins, [1929] 2 Ch. 444. 


33827. Add. Annolation :—Distd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v.° 
Crowther & Osborn, [1924] 2 Ch. 33. 


3327a. |—The directors of a co. can- 
not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a case where 
they are the sole directors & shareholders of 








the infringing co.— Bririsn THOMSON- 
Housron Co. v. STERLING ACCESSORIES, 
Lrp., Brirtsnh THOMsSON-HOUsSTON Co. 7. 


CROWTHER & Osborn, Lrp, [1924] 2 Ch. 
33; 03 L. J. Ch. 335; 131 L. T. 4) 
a oe R. 544; 68 Sol. Jo. 595; 41 BR. VP. C. 
Annotatuon :—Apld. Prichard & Constance v. Amata (1924), 
42 K.P. C. 63. 
3327b. -——-.] — Deft. co., incorporated in 
1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 
publishers of medical books & publications 
relating thereto, on letter paper described 
thetnselves as ‘‘ wholesale manufacturers of 
Amata Toilet: Preparations.”’ Pitf. co., who 
had for many years distinguished their goods 
by the word “ Amami,” & in July, 1909. had 
registered that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction :——-Held: there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim had been established 
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could reaxonably have obtained on 
the market, & as pitf. co. had discharged 
the onus of proving that it could have 
obtained the market. price, the value 
would be fixed at that amonnt.— 
ROBINSON tt, RANDFONTEIN ESTATES 
GOLD MINING Co., LTbD., [1924] App. D. 
151 —S. AF. 


PART III. ae vi SUB-SECT. 6.—~ 
e ( ). 


hnew, or were 


dividend was 


gi. ——.}——The penalty enacted 
against directors of a co. who par- 
ticipate in the puyment of a dividend 
where the co, is insolvent, & whereby 
they aro made jointly & severally liable 


| 


to creditors for debts of the co. then 
existing, is ineurred only when they 
bound to know, 
insolvency of the co. at the time the 
declared.—SMITU 
HEVDERSON, [1929] 1] 
Q. R. 628 C 270.—CAN. 

Bn. Jhiridend disposing of entire assels 
af company. -—Judyment given against 
Afrectors — THOMAS 
1p) L. R. 693; S.C. R. 814 —-CAN. 


PART III. ane ie SUB-SECT. 6.— 
- (g). 
m. For “ 26 W. L. R. 626” 


Encuisnh AND Empire Dicest SUPPLEMENT. 


by pltfs. against these defts. personally ; & 
the action as against them must be dis- 
missed with costs.—PRICHARD & CONSTANCE 
(WHOLESALE), Lrp. v. Amara, Lip. (1924), 


44.4. v. 63. 


3335a. Loan for expenses in connection with 
promotion.|/—ANDAMS (FRANCIS), Lrp. vw. 
FIsHwick (1928), 72 Sol. Ja. 122. 


3347. Add. Annotations :—-As to (4) Apld. Re A 
Debtor, [1927] 1 Ch. 410. Consd. Re KEtic, 
[1928] Ch. 861. 


3364. Add. Annotation :—Reftd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. 


3376. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. ; 


3377. Add. Annotation :—As lo (1) Refd. Weld v. 
Petre, [1929] 1 Ch. 33. 


3398. Add. Annotation :—As to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 IK. B. 246. 


3405. Add. Annolations :-~Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, (1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v. Barclays Bank, [1928] 
1K. B. 48. 


3419a. ——— -.|— The directors of a co: 
personally guaranteed an overdraft granted 
to the co. by a bank. They subsequently 
passed a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution :--Held: the directors were 
‘interested ’’ in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity.—Vicrors, LTbp. v. 
LINGARD, [1927] 1 Ch. 323; 96 L. J. Ch. 
132; 136 L. T. 476; 70 Sol. Jo. 1197. 

3423. Add. Annotation :— Refd. Parker & Cooper 
v. Reading, [1926] Ch. 975. 

3434. Add. Annotation :—As to (5) Consd. Re 
City Equitable Fire Insce. (1924), 40 T. L. It. 
664. 

3444. Add. Annotation ;—As to (1) Distd. Ie 
Windsor Steam Cual Co. (1901), Lid. (1928), 
140 L. T. 80. 

3448. Add. Annotation :—Mentd. Brown v. Dagen- 
ham U. D.C. (1929), 98 IL. J. KK. B. 565. 


3455a. Re-election of retiring director—Ad- 
journment of meeting.J—SrENCER v. KEN- 
NEDY, No. 287¥a, anle. 


3490. Add. Annotation :—As to (2) Refd. A.-G. v. 
Goddard (1929), 08 L. J. K. B. 743. 


3492. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


“7 Alta. L. R. 245; 28 W.L. R, 250.”’ 











the b (p. 509) i. -}—TItfs. sued 


directors of aco. alleging that judgmonts 
recovered by them were for ‘* wages due 
for services performed fortheco.” The 
evidenee showed that pitfs. were hired 
to prospect for oll when so instructed, 
& thoy were not to do anything but 
hold themselves in readiness :—Held : 
the judgments were not for wages due 
for services performed, as they did 
bo more than wait for the chance of 
performing theom.—MULLEN v. MILLAR 
read , 55 O. L. R. 663.—CAN 








v. 


D. I. KR. 863; 


ye Gab, [1027] 
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8502. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 774; Woughton »v. 
Nothard, Lowe & Wills, [1927] 1 Kk. B. 216. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1928] 2K. B. 450. 

8506. -Add. Anmnotatiwn :—Cenerally, Retd. Kredit- 
bank Cassel G. m. b. H. v. Schenkers, [1926] 2 
K. B. 450. 

8506a. Cheque — Presumption of 
authority.|—Stewarr (ALEXANDER) & SON, 
OF DUNDEE, LYp. v. WESTMINSTER BANK, 
Lrp., [1926] W. N. 126. 


3526. Add. Annotations :—As to (2) Refd. Cotter 
v. National Union ot Seamen, [1929] 2 Gh. 58. 





es 


Generally, Refd. I. RK. Comrs. v. Fisher’s 
léxors., [1926] A C. 395. Mentd. British 


America Nickel Corpn. v. O’Brien, [1927] 
A. C. 369. 

3532. Add. Annotations :—Refd. Thomas v. Todd. 
[1926)2 K.B Oil. Mentd. Livock v. Pearson 
(1928), 33 Com. Cas. 188. 

3540a. Presumption of authority—Due 
delegation of authority..\— HouGutron & Co. v. 
NoTHARD, LOWE & WILLS, No. 3157 a, ante. 

3553. Add. Annotution :—Refd. The Hayle, [1929] 
P,. 275: 

8555. Add. Annotation :—Generally, Mentd. Glan- 
vill Enthoven v. I. R. Comrs. (1924), 131 
L. T. 818. 


PART III. SECT. 28, SUB-SECT. 8.—B. 
s1. ——— Nol during term of appoint: 











business, though there be a bye-law 
giving him a general oversight over tne 


Vol. [X.—Companies. Cases 3502-— 3590. 


3560. Add. Annotations :—-Consd. Chibbett  v. 
Robinson (1924), 132 L. TT. 26. Distd. 
Mudd ». Collins (1925), 183 L. T. 186; Reed v. 
Seymour (1927), 11 Tax Cas. 625. Refd. 
Benyon x. Thorpe (1928), 97 L. J. K. B. 705. 
Mentd. Reed v. Seymour (1926), 05 L. J. K. B. 


TUG. 
3565. Add. Annolalions :—Refd. Swedish Central 
Ry. v. Thompson, [1924] 2 K. B. 255; 


Russian Commercial & Industrial Bank »v. 
Comptoir d’Kscompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v. 
Goukassow (1924). 40 T. L. R. 8373 Todd a. 
Eegvptian Delta Land & Investment Co. 
[1928] 1 K. B. 152. Mentd. Bohemian Union 
Bank v. Austrian Property Administrator, 
[1927] 2 Ch. 175; Todd v. Egyptian Delta 
one & Investment Co. (1927), 96 L. J. K. B. 
ae te 

3567a. Presumption of authority —Due delega- 
tion of authority.,—HouGuron & Co. vw. 
NoTuarRp, Lowkm & WILLS, No. 3157a, ante. 


3568a. —-— Purchase of goods for company’s 
benefit.|—Levy tv. MrTRopoLITAN CAB Co. 
(1854), 23 LT. O. S. 67, 

3573. Add. Annotafion :-—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 


3590. Add. Annotation :— Refd. FPoieckford  v. 
Quirke, Pickford v. I. R. Comrs. (1927), 188 
L. T. 500. 





necessary.— MeLaop oe Usitnp Can- 
Nis, To (Pi), fa20) 3 D. LR. 


mentl.J-—-LONDON FINANCE CORPN.  U, business af ue ae sere 767 —CAN 

BANKING SERVICE CORPN (ON1 ), FACTURING Co., Far P: UGH, HS be ti, - = Cancellation of aub- 

11925} 1 1D LR. 319.--CAN. 4D LR. 1808.40. B OR. 311.--CAN, serpin: for  stoch \—-Held oxen 
G1. -—— — Cheque- -Unsatisfted judge authority necessary —Ke SUN Ray 

PART III. SECT. 28, SUB-SECT. 9.—C. ment ayarnal company j--Held >. the | Masuracrunina CO, Er p ROBSON 


so Remuncration voted by directors—- 
Validity— ietuon by shareholder —Onus 
of proof.}—When a pitf complains of 
directors voting a salary & travelling ' 
expenses to the managing director, he CA 
must show that their action was cit ber 
ultra vires or of a fraudulent character, 
& although it is beyond the powers of 
directors Lo vote the salary & travelling 
expenses, this defect cun be remedicd 
at a shareholders’ meeting where the 


was not 


Cun 


kK OB. 362.-—-CAN, 





creditor, to whom the cheque was pard, 
prevented 
avainst the president upon it.— W Rian 
een {4925} 4 D 





sb. Nof a trustee 
& securitves in has custody \ ~ ihr 
Giroux, [£926] 2 D. L ER 
Crim. Cas 315; (1925), Q. K. 40 


(Ont), (1925) 1 D LL. R 17d, 6 

irom preceeding (Bah, sOB: affy 4 C6. BR. 697.— 
L R 1950 cone 

eee se. Liulilitecs — Investigation into 

conduct.}— Act 46, 1926, 8. J84 (1), 


AS reqaras é 
A qards funds In net designed for the purpose of 


45 enubling the et. to hold a_ospeneral 
; Investigation into the conduct of an 
Oflieer of the eo. The examination 
there intended is for the purpose of 
fining hatmhtvin respoeet of a part cular 
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managing director is a majority PART HI. SECT. 29, SUB-SECT.1.— B. | ie Re wr : = 
bhareholder.-—HOusTon oe. VicTORIA en Bienresdont=Conprnintoi | Glau they before the et The sect, 
MAOGHINERY Divor, LTp., [1924] 2 WW’) t pre de dees not create any new lability 
D L. R 657: 33 B.G. R.425.—CAN. 74, bere a servant had been orally or uny new rght, but only provides a 
‘ Site eae ger ey te ars * hired by Ae aalart wu; ane - his summary mode of enforcing riuzhts 
. ome kerviceb had been accepted for three which would otherwise have been 
PART Il. SECT. 28, SUB-SECT.9.—D. a half years without the president's — enforced by the ordinary procedure 


sp Hrlent of powers.) — Where a 
general manager is chosen from the 
directors & is tnerefore a managing 
director, there is an implication of it 


— Hleld > the 


was) not 


authority to hire him berg questioned ° 
eco. could not 
theagreement, on the mere ground that 
formally 


af the «ts. A persan cannot therefore 
he held hable under the sect unless be 
is already huble to pay a sum of money 
by some prineiple of ordiuary law, or 


repudiate 


authorined or 


further & lurger authority than in the 
case of a general manager who 1s not 
a director , but when directors appoiut 
a “ managing director,”’ they may be 
taken to have ipso facto delegated to 
hin some of their powers as a board 
of directors —MIb-WEAT COLLIFRIA, 
Lro. v Mckwern, [1925] 2 Db. L. R. 
529.—CAN. 








35 : .}—Persons 
dealing with a managing director need 
only sutisfy themselves that ho has the 
power to do what he does, even though 
it be for his personal advantage — 
Re J. STANLEY WEDLOCK, LYD., Ha p. 
Royvat BANK, [192414 D. L. BR. 1178; 
5 Cc. B. R. 103.—CAN. 


sq. Fraud of managing director— 
Secret arrangement for sale of property. | 
—LASELL v. HANNAH (B. C.) (1906), 
37.5. C. K. 324.—CAN. 


PART IIl SECT. 28, SUB-SECT. 10. 

Y i. Effect of hye-law.)}— The 
president of a co. has uo authority 
without the authorisation by the 
board to engage solrs. in the co.’s 


1 coetommes 





adopted by bve-law. - BLOOMFIELD p 
MonARCH OVERALL MANUFACTURING 
Co, LT. No. 2). (1927) 2 W OW. R I8; 
[1927] 3D. L. Re. 146: affd, [1927] 
3OW. W. R. 502; 11927) 4 DL. RR. 
1137.—CAN. 


PART IIT. SECT. 29, SUB-SECT. 1.—C. 


sd. By whom  fered-- Directors.) — 
The remuneration of an officer of a co. 
must be fixed by the directors, & can- 
not be fixed by the sharebolders,— 
WILSON v. WOOLLATI, [P9228] 4 1. L. BR. 
403; 62 0. L. R. 620.—CAN, 


PART III. SECT. 29, SUB-SECT. 1 —D. 

g1.—— —— — Contracts for purchase 
vf stock.J—Held : the co, in order to 
avoid hablhity, must show that their 
oftheers were, to the knowledge of the 
brokers, aburing their powers & giving 
directions they had no power to rive,— 
TiconpBpRoaa Ponte & PAPER Cov 
Cow vws, [1925] 1 D L. R 1.—CAN. 

g& ti. -——— = Aqacement for non- 
shareholders to gain advantages of shave- 
holders.) —Held: express authority 


3/3 





by virtue of a special clause of Cos, 
Act nmposing upon bhn a particular 
habihty. -ZULULAND Moron Co vu, 
Snokr, Liqguiparor, ETc. (1928), 49 
NL. kh. 368.—S. AF. 


PART Il. apa aaa 2.-~ 
A ( 


q i.—— By acts of secretary-treasurer.| 
— Held: (1) a secretary-treasurer, as 
such, has no authority to bind hie eo, 3 
(2) on the facets, there was nothing fo 
show that theauthort yof thesecretary - 
treasurer in this eave was other or 
more extensive than that of any ofher 
xecoretary.— Myrnrs 1 Uston NArURAT 
Gas Co. (1922), 53 QO. L. R. 88 -- CAN 


PART III. SECT. 29. SUB-SECT. 3.—B- 


sk. Raghl fo remuneration— Absence 
of bye-law authorising payment— Action 
not mnaiuntarmable- Compares Act, 
Re. S. AI., 1913 (e 34), 6. 32. -—-MENZIES 
o TYNDALL QUARRIES Co, (Man.), 
11926] 4 D. LR. 3505 [1926] 2 
W. W. hi. Sti —CAN, 


Cases 36038a—3755. 


3608a. Bills of exchange drawn by 
branch manager.|—The arts. of assocn. of a 
co. empowered the directors to determine who 
should be entitled to sign & make, draw, 
accept & indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
che gues, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, C. 
This branch manager, without having in 
fact received any authority from the co., 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed “ S.C., 
Manchester manager.”’? The bills were drawn 
to the order of the co., they were accepted 
by ©. & W > & indorsed on behalf of the co. 
“S.C., Manchester manager.’”? In an action 
on the bills by the holders in due course 
against the co. as drawers :— Held: (1) pltfs. 
were not entitled to act on bills drawn by a 
person in the position of the branch manager ; 
(2) the bills were forgeries under which pltfs. 
could have no title —KREDITBANK CASSEI, 
Gi.m.b. H. o. SCHENKERS, [1927] 1K. B. 826; 








96 L. J. K. B. 501; 186 L. T. 716; 48 
T. L. R. 237; 71 Sol. "Jo. 141; 32 Com. ‘Cus. 
197, C. A. 


Annotation --.4s fo (1) Refd. Ligeett (Liverpool) v. Barclays 
Bank, (1928) 1 IK. B. tx. 


3613. Add. Annotation: — Mentd. Agricultural 
Wholesale Suc. x. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

3652. Add. Annolaltun :— Refd. Re Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. v. The Co., [1926] Ch. 961. 

3656. Add. Annotation :-—Refd. Re City Equitable 
lire Insce., [1925] Ch. 407. 

3657. Add. Annotation :—Consd. Re City Equit- 
able Vire Insce. (1924), 40 T. L. R. 858. 
3661. Add. Annotation :—Consd. Ite City Equit- 
able Fire Insee. (1924), 40 T. lL. R. 853. 


3661a. ——.J]—He Crry EQuiraBLEe Fire INsunr- 
ANCE Co., Lirp., No. 30594, anie. 


8662a. Inspection of securities—Whether in proper 
custody.]|— /?e Ciry EQUITABLE FIRE INSUR- 
ANCE Go., Lrp., No. 3059a, azite. 


8664. Add. Annotation :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 
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3668. Add. Annoiation :—Ae to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 

3670a. jJ—Re Crry EQUITABLE FIRE 
INSURANCE Co., LTp., No. 3059a, ante. 

3693. Add. Annotation :—Aas to (2) Consd. Shuttle- 
Soe v. Cox (Maidenhead) (1926), 43 r L. R. 


3698. Add. Annotation :—Expld. & Distd. Jacobs 
v. Batavia & General Plantations Trust, 
[1924] 2 Ch. 329. 

3702. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


3703. Add. Annotation :— Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. BR. 83. 


3704. Add. Annotation :—As to (2) Refd. Shuttle- 
worth v. Cox (Maidenhead) (1926), 43 'T. L. R. 
83. 

3704a. Interference by court.}—The powcr 
to alter or add to the arts. under 1908 Act, 
s. 13 (1), must be exercised, not only in the 
manner required by law, but also bond fide 
for the benefit of the co. as a whole, & the 
question whether a given alteration of or 
addition to the arts. is for the benefit of the 
co. is a question for the shareholders, acting 
bond fide, & not for the ct., & the ct. will not 
interfere with the action of the shareholders 
except on grounds on which it wouJd tnter- 
fere with a verdict of a jury.—SHUTTLEWORTH 
v. Cox Brotugrs & Co. (MAIDENHEAD), 
Lrn., [1927] 2K. B. 9; 96 L. J. K. B. 104; 
1386 L. T. 337; 43 T. L. R. 83, C. A. 


3729. Before this case insert ‘‘ Compare CORPORA- 
TIONS, Vol. XIII., pp. 339 ef seq.”’ 


3734a. Preference shareholders whose 
dividends ‘‘ in arrear.’’]—-Held: the words 
‘in arrear,”’ in the context in which they 
appeared in a co.’s arts. of assocn., did not 
cover the non-payment of a non-cumulative 
preference dividend payable out of the 
profits of each year, & not paid because there 
were no profits available for the dividend.— 
COULSON v. AUSTIN MoTOR Co., Lrp. (1927), 
43 T. L. R. 493. 


37386. Add. Citation :-—13 Mans. 316. 


3753. Add. Annotation :—-Generally, Refd. Cotter 
v. National Union of Seuamen, [1929] 2 Ch. 58. 














3665. Add. Annotation :—Apld. Re City Equitable 98755. Add. Annotation :—Mentd. Gilbert v. Gilbert 


Fire Insce., [192 25 5] Ch. 407. 








ed 





& Bougher (1927), 96 L. J. P. 137. 


PART III. SECT 20, SUB- SECT. 3.—C. 


g i. —— ——.)—Where the 
manager of a co., acting in good faith 
under the authority whieh he thought 
was vested in him & which could have 
vested ino him under the ca ’s arta. of 
aesoen, executes a contract on thic 
co.’s behall, & the other party accepts 
hin as having authority, the ca. 
is bound by his) act.—AsSSsOCIATED 
GROWERS OF BRITISH COLUMBIA, LTD. 
e Biirish COLUMBIA FRUIT LAND, 
Lrp., (1925) 1 DL R &71: (1925) 1 
WwW, W. R. 505; 34 B.C OR. 533.— 
CAN. 


3602 i. —— By misrepresenta- 
tion—Question of authority. J—RAVENE 
PLANTATIONS, LTp. wv. EsTatn 4H. 
ABRAY (1927), 48 N. LL. . 174.—S. AF. 


PART III. SECT. 29, SUB-SECT. 3—D. 


sl. For pudgment against company— 
In action brought on manager's irstruc- 
tions. J—Hield : the manager was not 
ps —Pacirtc Coast CoAL MINES, 
LTp. » ARBUTHNOT, (1926] 1 D. L. R. 
670; (1926) 1 WwW. W. R. 478; 36 
B.C. R 32t .— CAN. 


sm. (nidue preference.} --An officer 








of a co. Who grants an undue preference 
to himuelf is guilty of misfeasance & 
breach of trust within the meaning 
of Act 46, 1926, 8. 184 (1). A_ part- 
time secretary is an officer of the co. 
within the same _  sect.— ZULULAND 
Motror Co, v7. BOSWELL, LIQUIDATOR, 
ETC. (19238), 49 N. L. R. 376.—S. AF. 


PART III. SECT. 29, SUB-SECT. 4.—D. 


git.-— -—-— -+~-Re ALPHA 
MorrTGcaGrR & INVESTMENT Co. (1916), 
py W.L. R. 483; 10 W. W. R. 652.— 





PART Il. SECT. 30, SUB-SECT. 2.— 
C. (b) ii. 


sp. Rights of membhers—Forcing ad- 
ditional shares on dissenting member. | 
—An art of assocn of aco. providing 
that the directors might require a 
shareholder to take up additional shares 
in a certain ratio was altered by a 
resolution of the majority of the share- 
hoJders, applt. (infer alos) dissenting. 
The altcration struck out the words 
** three shares for every 259 lb. of butter 
fat’ supplied by a member & substituted 
** one share for every 60 lb. of butter- 
fat.”’ Applt. was called upon to take 
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up additional shares in accordance with 
the alteration, but refused to do so :-— 
Held: the art. was not one that could 
be amended under Cos. Act, 1908, 8. 122, 
so a8 to force additional ‘ahares on & 
dixsenting member, & applt. was not 
bound bv the alteration objected to.— 
MACDONALD tv. NORMANBY CO-OPERA- 
tive DAIRY FaoTory Co., Lirp., [1923} 
N. Z L. R. 122.—N.Z. 


3698 i. Alteration a breach of con- 
tract J—-A shareholder in a co. must be 
taken to know thut one of the incidents 
of membership of a co. is that the co. 
may, by adopting the proper method, 
bond fide alter its articles in a way 
which may prejudicially affect his 
interest, & provided that the altera- 
tion iu the article is not tnconsistent 
with the objects set out in the memo- 
randum of aasociation, & is bond fide 
made in the interest of the co., the 
shareholder would be bound by "such 
an altoration 

A co. cannot commit a breach of 
contract by altering its articles.— 
HAR) CHANDANA JOGA DEVA v. HIN- 
DUSTAN CO-OPERATIVE INSURANCE 
Sociery, LTp. (1924), I. L. R. 52 Calc. 
239.—IND. 


3770. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. I. R. 83. 


3771. Add. Annotation :—-Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


3771a. Shareholder with no registered address— 
No address in United Kingdom for service of 
notices.|—Dickson v. HALESOWEN S'TEEI, 
Co., [1928] W. N. 33. 

3775. Add. Annotation :—As to (2) Apld. Wall v. 
Exchange Investment Corpn., [1926] Ch. 143. 


3779. Add. Annotation :—Expld. & Apld. Parker 
& Cooper v. Reading, [1926] Ch. 975. 


3787a. }—WaLL v. EXCHANGE 
INVESTMENT Conpn., No. 38lla, post. 


3802. Add. Annotation :—Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

3811. Add. Annotation :—Apld. Wall v. Exchange 
Investment Corpn., [1926] Ch. 148. 

3811a. Whether decision of chair- 
man final.J—Au art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, & that every vote, whether viven 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses :—Held: the decision of the chairman, 
who, in the bond fide exercise of the power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, wus tinal & 
would not be reviewed by the ct. —WALE v. 
EXCHANGE INVESTMENT Conrpn., [1926] Ch. 
1483; 95 L. J. Ch. 1823; 1381 L. T. 399, GC. A. 

3826. Add. Annotation :—-Consd. Neuschild  v, 
British Equatorial Oil Co., [1925] Ch. 346. 

3841a. Revocation of proxy recelved after 
commencement of meeting but before poll 
taken — Vote valid.}— SrmLER ». Mayo 
(RHODESIA) DEVELOPMENT Co. (1908), I.tn., 
[1926] W. N. 78. 

3847a. —— Vote valid unless disallowed at 
meeting — Whether decision of chairman 
final.J— Want v. EXCHANGE INVESTMENT 
Corpn., No. 8Stla, ante. 


8874. Add. Annotation :-— Refd. 


























Re Warwen & 


PART IIL. ea ee 3.— 


e ji. -}—A shareholder, who is 





3785 ii. 





PART III. SECT. 30, SUB-SECT. 3.-—- 
D. (c). 


To give casting vol. — 


Vol. [X.—Companies. Cases 3770-—39384a. 


Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


3874a. Adjournment of second meeting 
to date more than month from date of first 
meeting.|—Where a mecting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month frum the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, s. 69 (2).—NEUSCHILD v. BRITISn 
EQUATORIAL Or Co., [1925] 1 Ch. 346; 94 
]. J. Ch. 201; 1383 L. T. 227; 41 T. 1. BR. 
414; 69 Sol. Jo. 446. 


3878. Before this case insert ‘‘ Compare CoRPORA- 
TIONS, Vol. XIII, p. 3£6.”’ 

3880. Add. Annotations :-—As to (1) Consd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 
Refd. Cox v. National Union of Foundry 
Workers of Great Britain & Ireland (1928), 
A4 1. TR. 315. 

8881a. -J—SPILLER vt. MAYO (RitopessA) 
DEVELOPMENT Co. (1908), Lrp., [1926] W.N. 
75. 

3882. Add. Annotation :— Refd. Neuschild 
British Equatorial Oil Co., [1925] Ch. 346. 

3882a. Re-election of retiring director.] 
—-SPENCER tv. KENNEDY, No. 25708, ale. 

3890. Add. Annotation :-—Consd. Houghton wv. 
Nothard, Lowe & Wills, (1927) L I. B. 216. 


3917. Add. Annolation :-—As to (2) Refd. Glanvill, 
Enthoven v. I. R. Comrs. (19214), 181 LT. 818. 


3925. Add. Annotation :—Consd. Rt. v. Cory, [1927] 
1 ik. B. $16. 


8934a. Locality of debt created.J—-A British co. 
held shares in auother British eo. which had 
its head offiee & board of diyeetors im 
Australia, though it had a London committee 
for registering transfers of shares & Issuing 
certifieates. The co. having declared a 
dividend :---Meld: as the co. holdiag the 
shares was resident in Ingland & the local 














Vv. 








not present or assenting. -—-— LUMBERS v. 
Krergz, [1929) 2 D. Le Re. 513) 65 
QO. L. R. 190.-—CAN. 


present at a meeting of shareholders, 
can waive his right to be mven notice 
of the intention to move a special) 
resolution ; the giving notice of such 
intention is only prescribed in order 
to give shareholders time to consider 
the matter.—Re EXcCKEL FOOTWEAR CO., 
Ev p. Nova Scotia Trust Co., [1923] 
3). L R. 232; 56N. SS. RR. 195; 
8C. B. R. 748.—CAN. 


PART Ill. sani 30, SUB-SECT. 3.--~- 


sq. Necessity for quorum at commence- 
ment—é& at time of voting.}—At the 
outset a majority of the Issued shares 
were represented at the meeting, but 
some of the shareholders withdrew 
& at the time of the voting there was 
no longer a quorum :—Held: meetings 
of shareholders are to be governed by 
the samo rules as to quorum & pro- 
cedure as apply to parliamentary & 
municipal bodies except where the 
statute or bye-laws otherwise provide ; 
& the shareholdcrs’ mecting therefore 
was a nullity failing for want of a 
quorum, & the bye-laws were not 
ay hei Ree ee v. FRETZ, 
fis 9] -L. R. 51; 630. L. R. 190. 


For what purposes to be exercised \— 
Re CITIZEN’R COAL & FORWARDING Co 
(Ont.), [1927] 4 ])). lu. qt. 275.~- CAN, 


PART III. SECT. 30, SUB-SECT. 3.—— 
D. (d) i. 


3801 i. —-— Interesled directors 
& shareholders.) - Directors & other 
sharcholders, irmplicated in wu breach 
of trust with respect to the co.’8 pro- 
perty, are not entitled to use” their 
votes at a general mecting, called for 
the purpose of deciding whether the 
co.’8 name be retained as pltf. or 
struck out in an action begun in the 
naio of the co. & in that of a share- 
holder suing on behalf of himself & 
ul] other shareholders with respect to 
such breach.—LEBAVENS & CANADA 
NATIONAL FIRE INSURANCE Co. v. 
GREAT WEAaT PERMANENT LOAN Co 
(No. 2) (Man.), [1927] 3 W. W. TR. 486. 
—CAN. 





sr. Necessity for concurrence of joint 
shareholders.}--Joint holders of shares 
must concur in voting upon them unless 
the bye-laws of the co, otherwise pro- 
vide. Defts. were not entitled to voto 
upon shares held by them as trustees 
jointly with other persons, who were 
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PART IIL, SECT. 30, SUB-SECT. 3.—- 
D. (d) iil. 





st. No amendment of  vole--—.1fler 
vote cast,J—BARBER, ETC. or NEW 
YEALAND Sounps Hyproa Miner 


Concessions, Trp., (L927) N. ZL. l 
589.-—-N Z 

sv. Flow ademanded—Demand — by 
speeified number of members—Prories 
not cneluded.|--Cos. Act, 1892, 5. 48 (3), 
provides that a demand for a poll of 
members of a co. must be niade by at 
Jeast two members :—-- eld ¢ a demand 
by @ member personally present & 
holding proxies for two other 
members not personally present was 
not w demand within this sect - He 
RHODESIAN MANUFACTURING Co., LTp., 
(1927) S. ALS, I. 340.— AUS. 


PART III. SECT. 30, SUE-SECT. 3.—-G. 

3897 i. When eourl wall interfere— 
To summon meeting | If on an 
application to strike out the name of a 
co. whieb has been uscd as pltf. with- 
out authormty, there is any reasonable 
doubt as tu the wishes of the share- 
holders, the et. has power to order the 
directors to summon forthwith a 
general uwaecting of the shareholders 
to ascertain their wishes.— LEAVENS 


Cases 3934a - -4026. 


habitation of the shares was in England, the 
debt created by the declaration of a dividend 
was situate in Eneland.--PaAss v. Brivisi 
ToRacco Co. (AUSTRALIA), Lrp. (1926), 42 
TT. L. We 7713 sub nom. LONDON & Soutru 
AMERICAN INVESrMENT TRUST, Lrp. v. 
Buirish ToBacco Go. (AUSTRALIA), Lrp., 
[1927] 1 Ch. 107; 96 L. J. Ch. 583:136 L, T. 
436; 70 Sol. Jo. 1021. 


3947. Add. Annotation :—Mentd. Weld v. Petre, 
[1929] 1 Ch. 33. 

3948. Add. Annotation :—Refd. Re 
{1927] 1 Ch. 410. 


3954. Add. Annotation :—Mentd. [Itc City Equit- 
able Fire Insce. (1924), 40 T. L. R. 664. 


3959a. Arrears of dividend—Distribution.]—The 
memorandum of assoen. of a co. provided for 
the payment on the ordinary shares of the 
co. of a cumulative dividend not exceeding 
5 per cent. per annum & for any balance of 
profits beme apphed for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts. of assocn. provided that, subject 
to the rights of holders of debentures & 
preference shares, the net profits of the co., 
after providing for a reserve fund & for 
depreciation, “ shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them. respectively, but so that the 
dividends upon the ordinary shares for anv 
vear shall not exceed the aggrezate rate of 
5 per cent. per annum. The surplus of the 
net profits of the co. after payment. of such 
dividends & the amount necessary to make 
up dividends for past years to the rate of 
5H per cent. per annum shall be applied ” 
for the benefit. of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
shares. From 1904 to 1917 no dividend was 
paid on the ordiuary shares, & it was only 
since 1923 that. a full dividend of 5 per cent. 
had been paid. There were now profits 
available for payment of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufficient to pay the whole 
of the arrears :---Held :) the fund available 
should be distributed ratably amoug the 
shareholders according to the respective 
amounts of the arrears of dividend pavable 
on the shares held by them respectively.—— 
Piest GARDEN CIty vv. KBONHAM-CARTRER, 


ee ree oe 


A Debtor, 





Ym GREAT Wresr PERMANENT LOAN 
Co., [1d27T) 2 W.W. Tt. 606, 36 Man. 


lL. R. 606.~-CAN. co. *—- TT : 


to allat nnissued shares to a director 
in consideration of his services to the 
there bering a 
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[1928] Ch. 53; 97 L. J. Ch. 52; 138 L. T. 


tal bed 


38984. Add. Annotations :—Consd. Re Speir, Holt 
v. Speir, [1924] 1 Ch. 359; I. Ik. Comrs. v. 
Fisher’s Hxors., [1926] A. ©. 395. Folld. 
I. ht. Comrs. v. Wright (1926), 95 L. J. K. B. 
982; Re Taylor, Waters v. Taylor, [1926] Ch. 
923. Distd. Re Bates, Mountain v. Bates, 
[1928] Ch. 682; Parker v. Chapman (1928), 
138 L. T. 720. Refd. I. R. Comrs. v. Burrell, 
[1924] 2 kK. B. 52; I. R. Comrs. v. Doncaster 
(1924), 93 L. J. Kk. B. 3388 ; Re Railways Act, 
1921, Le Standard Charges Schedule (1925), 
94L. J. K. B. 364. 


3988a. .}—Tuornycrort (J. I.) & Co., 
Lrp. v. THORNYCROFT (1927), 44 T. L. R. 9. 


3990. Add. Annotation :— Refd. Pass v. British 
oe Co. (Australia) (1926), 42 T. L. R. 

3991. Add. Annotation :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

3992. Add. Annotation :--Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

3993. Add. Annotation :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

3994. Add. Annotation :—Consd. First Garden 
City v. Bonham-Carter, [1928] Ch. 53. 


4007. Add. Annotation :—Mentd. Re City Kquit- 
able Fire Insce., [1925] Ch. 407. 
4019. Add. Cilation :—93 IL. J. Ch. 49. 


4020. Add. Annotations :--vis to (1) Refd. I. T. 
‘omrs. v. Fisher's KMxors., [1926] A. C. 395 ; 
totter v. National Union of Seamen, [1929] 
2 Ch. 58. As to (2) Refd. British Amcrica 

Nickel Corpn. v. O’Brien, [1927] A. C. 369. 


4023a. —-— Writing back to profit account— 
Profits written off in excess of requirements.] 
—A co. which applies its profits in writing 
olf a corresponding amount of the value of 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capl- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 
proper requirements.—STarLEy wv. READ 
BroruEers, Lrp., [1924] 2 Ch. 1; 938 L. J. Ch. 
513; 13] L. T. 629; 40 T. L. I. 442; 68 
Sol. Jo. 519. 


4026. Add. Annotations :—Refd. Parker & Cooper 
v. Reading & James (1926), 96 I. J. Ch. 23; 











purchase a block of common shares of 
® company, Which purchase would 


surplus give the purchaser control of the co. 


PART III. SECT. 30, SUB-SECT. 7.—B. 


3935 i. Resolution suffirent ~ 
Bye-low unnecessary.|——J AMES V. 
BLAVER CONSOLIDATED MINES, L1p., 
fs92Z7], 8 D LT. KR. 1683 60a. LL. R. 
420.—CAN. 


PART III. oe 30, SUB-SECT. 7.— 
» (ar. 





sb. General rule.J]—A eo. cannot 
realise its entire assets &, having 
set aside an amount to its nominal 


capital & discharged its labilitles, 
divide the surplus a income or profits 
under the guse of declaring a dividend. 
Pagal v. KING, [1926] N. I. 1.— 


PART III. SECT. 30, SUB-SECT. 7.— 
G. (a). 


qi. —-— Valii.J--A co purported 


available for distribution by way of 
dividend among the shareholders, ut 
was open toa the co to deal with the 
surpluisas they thought fit, & the shares 
were validly oo wsued.— Ae = Donrten- 
WENDS, Lirp , [1924]3 D.L. R118 , 55 
O. L. R 413.—CAN., 


s{. Allotment of shares held tn another 
company—-— Validity. | —IAMES 0 BEAVER 
CONSOLIDATED Minus, Lrp., [1927] 3 
1). L. R. 163; 60 0. L. RR. 420.—CAN. 


PART Il. SECT. 30, SUB-SECT. 7.—I. 


3991 i. Rights of shareholders of 
eunmlative preference shares—~Company 
in liguidation.jJ—Re NEW ZRALAND 
Harnware Co., Lrp., [1926] N. Z. 
L R76 —N.Z. 


sh. Undeclared dividend—Whacether 
liability of campany—Contract for sale 
of gshares.jJ-—F. gave an option to 


376 


The optionee required that k. furnish 
an accountant’s statement showing the 
company’s assets & Habilities & profit 
& loss to Aug. 31, 1926, & an affidavit 
that, the co’s liabilities would not 
exceed the umount shown by such 
stutement. <A statement & affidavit 
were furnished, & the acceptance of 
the option was expressed to be bused on 
said statement. Preference shares had 
boen issued by the co. non-participating 
& non-assessable, entitling the holders 
thereof to a first, fixed, cumulative 
dividend of 8 per cent. per annim :— 
Feld: cumulative dividends on pre- 
ference shares, to Aug. 31, 1926, 
undeclared & unpaid, constituted a 
liability of the co. within the mcaning 
of the contract, & should have been 
included ax such in the said statement. 
—FAaAIRHALL v. BUTLER, [19228] 3 
YD. I. 1. 1613 [1928] S.C. RR. 369.— 
CAN. 


nate v. Marine Products (1928), 44 T. L. R. 
4028. Add. Annotation :-~Mentd. Messager vv. 
British Broadcasting Co., [1927] 2 K. B. 543. 
4035. Add. Annotation :—Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 


4037. Add. Annotations :—Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426; A.-G. 
v. Leeds Corpn., [1929} 2 Ch. 291. 

4037a. J—PARKER & CoopEer, Lrp. v. READ- 
ING, No. 3] 60a, ante. 

4046. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


4048. Add. Annotation :—Distd. Kirby v. Wilkins. 
[1929] 2 Ch. 444. 


4050a. Under agreement—To repurchase 
shares—Allotted in consideration of advance 
to company—-Lender requiring repayment of 
loan.]—Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
co. & defts. to advance to the co. a sum of 
£1,500 by the purchase of 1,500 £1 preference 
shares of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
ofthe shares at par & to secure the purchase 
money therefor by accepting bills drawn 
by pltf.; & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Plt{., accordingly, advanced 
£1,500 to the co., & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agrecment & required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,500 ; but the co. refused to comply 
with those requirements & denied liability 
under the agreement on the ground that the 
performance of it would involve a purchase 
by the co. of its own shares, & would there- 
fore be ultra vires & illegal. In an action 
against defts. under their guarantees :— 
Held: the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, wlira 
vires the co. & therefore unenforceable could 








PART If]. SECT. 31, SUB-SECT. 2.—B. 

n i, —— —— .]—- Re INRIG SHOE Co.,, 
(19214]/4D.L. 2.625: 5C.B.R.157.— Held: 
CAN. 


assocn, gave it 





4051 ii. .J—It is not uwlra vires 
aco. to receive a transfer of its shares 
to itself in compromise of an action. 
At least the co. is estopped from setting 
up such a plea after taking the beneht 
of the compromise.—e BE J. LANE, 
Lrp., Arp. MILLIGAN, [1924] 1 D. lL. BR. 
269: 4C B R 308 --CAN,. 

4051 iii, ——.J—KNECHTEL MOTOR 
Co., Lrp. v. WORDEN (Sask.), [1923] 
2D. L. mr. 8389; [1923] 2 W. W. lh. 


RON 


—_— 


mortgage 





with which the assignor co. 
prior or contemporaneous agreoment : 
the eo.’s 
no 
ABBOTSFORD LUMBER Co. v. 
(1925, 4 D L. R. 5603 
W. W. Li. 451.—CAN. 


PART III. SECT. 31, SUB-SECT. 2.—K. 

sh. F’ower limited to negotiation of 
tnvestments—No right to registration of 
charge. |}— Re 
VESTMENTS, Lrp., [1921] 4 D. L. R. 
1070; 560. L. It. 29.—CAN., 


Vol. IX.—Oompanies. Cases 4026—4144. 


not be maintained; & pltf. was entitled to 
judginent for £1,500 with interest. —GARRARD 
v. JAMES, (1925] 1 Ch. 616; 94 L. J. Ch. 
234; 133 L. TIT’. 261; 69 Sol. Jo. 622. 
4072a. —--—— Subscribing towards costs of litigation 
between members—— Company for protection 
of interests of medical practitioners.|— 
BLOXUAM v. MEDICAL DEFENCE UNION, LTD. 
(1894), 10 T. L. RB. 88t; 38 Sol. Jo. 288, C. A. 


4074. After this case for ‘* ——- Remuneration of 
directors.| °’ read ‘‘ ——- Remuneration—Of 
directors.] ’’ 


4080. Add. Annotalion :—-Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. CG. 205. 


4087. Add. Annotation :—Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 


4094. Add. Annotalions : — Consd. Kreditbank 
Cassel G. m. b. H. v. Schenkers, [1927] 1] 
Kk. BK. $26. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
flged) 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpoo}) v. Barclays Bank, [192s] 1 K. b. 
4s. 

4.095a. I—Delt. bank negligently & in breach 
of the iustructions given by their customer, 
pltf. co., paid cheques drawn on the co.’s 
account si¢ned by one director only :— 
Held: the bank being pul on inquiry & 
being negligent, as the jury found, were not 
entitled to rely on the rule m Royal British 
Bank v. Turquand, No. 4001, \% assume that 
a signature purporting to be that of a new 
director was that of a person duly appointed. 
—lnacgerr (B.) (liverpoo.), Lrp. — v. 
Barciays BANK, rp... (1d25] 1 ix. B. 483 97 
LJ. K.B.13; 187 LT. 4t5, dT. LR. 449. 

Annotation :-—Mentd. Liovds Bank vo Chartered Banh of 

India, Australia & China, [1929] 1 kK. B10. 

4100. Add. Annotation: -—Consd. Cotter v. National 
Union of Seamen, [1020] 2 Ch. 38. 

4104a. Disputes between directors.|— 
STANFIELD v. GIBBON, [1925] W. N. IL. 

4108. Add. Annotations :—Mentd. Schneiders v. 
Abrahams, {1925} 1 K. B. 801; Clark v. 
Westaway, [1927] 2 Kk. B. 597, 

4117a. —— .J—PAnkKER & CoorEn, Ltn. 
v. READING, No. JlLO0.1, ale. 

4129. Add. Annotation :-—Refd. Leyton U. D.C. 
v. Wilkinson, [1927] 1 KK. 2B. 853. 

4142. Add. Annotation :—Refd. British Thomson- 
Tlouston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1921] 2 Ch. 33. 

4144, Add. Annotation :---Consd. Havana Cigar & 

















PART HUI. SECT. 31, SUB-SECT, 3.——D. 


4094 i. JT’resumphion that powers 
properly exercised j--The president & 
Inanager of a co., who was personally 
mdebted to a bank, mforined it that 
the co. was indebted to him for salary, 
& the bank midueced Lun to give im the 
co.’B note made pavable to tum & 
indorsed to the bank. In oan action 
on the note the eo contended that 
there was no debt dne to the manager 
because no resolution authorising pay- 


had no 


memorandum of 
Ruch = power,—- 
STEVEN- 
[1925] 3 


MUTUAL IN- 


meut of a salary to him had been 
passed - Held: the passing of such 
resolution was a Inatter of internal 


hank not 


—C ° management, & the was 
a fa | PART III. SECT. 31, SUB-SECT. 3.—C. BaudiLto ea that it had been passed.— 
PART Il. SECT. 31, SUB-SECT. 2.—I. 4083 iii. ——.J—Ite PAcTFIO. CANADIAN BaNn OF COMMERCE 0. 
n i, ~—-—.J—Where a co assigned Coast CoaL Minka, LTp. & Hovers Pioneer Farnw Co., Lrp. & Hai 


monev to secure payment of a debt 
owing to the assignee by another co., 


(B C.), [192614 D. L 
3°W. W. R. 378.—CAN, 


R. 759, [1926]  (Sask.), [1027] 1 Do L. 1. 7725 [1927] 


[3 W.W. it. 3h. CAN 


Cases 4144-42972. 


Tobacco Factories v. Oddenino, [1924] 1 Ch.° 


179. 
4145. Add. Annotation :—Refd. Wiggins v. Lavy 
(1928), 44 T. 1. R. 721. 
4166. Add. Annotations :-—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] K. B. 775: Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 216; 
Liggett. (Liverpool) v. Barclays Bank, [1925] 
1K. 3. 48. 
Add. Annotations :—Consd. Underwood v. 
Bank of ae te Underwood v. Barclays 


4170. 


Bank, [1924] 1 K. B. 775; Houghton v. 
Not. hard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 


Schenkers, [1926] 2 K. B. 450. 

4170a, —-- ——- -——— ———..!|—Tlouauron & Co. 
v. NomnandD, Lowe & WILLS, No. 3157a, 
ante. 

4191. Add. Annotation : --Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 

4232. Add. Annotation :--Refd. Kredithank Cassel 
G.m.b. I. v. Schenkers, [1926] 2 K. B. 450. 

4236. Add. Arnatotion :—Refd. Kreditbank Cassel 
G.m.b. If. vo. Schenkers, [1926] 2 Kk. B. 450. 

4237. Add. Annotation :-—Refd. Kreditbank Cassel 
G.m.b. I. v. Schenkers, [1926] 2 K. B. 450. 

4239. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Kreditbank Cassel 
G. im. b. Ib. v. Se henkers, [1927] 1 K. B. 826. 


PART III. aaa aaa 4.-— 








sl. Negligence —Arrest by constable 
employed by company J—Where ww co. 
has statutory power to employ &, 


8 i. 


PART II}. SECT. 31, SUB-SECT. 5.-- 
(a). : 62 7). la. R. 557.-—CAN. 


-}—Before the incor- 
poratuon of a co. a partner in the name 
of the partnership 


e 


ENGLISH AND Empire Digest SUPPLEMENT. 


Refd. Houghton v. Nothard, Lowe & Wills, 
[1927] 1 K. B. 246; Liggett (Liverpool) 1. 
Barclays Bank, [1928] 1K. B. 48. 
4240. Add. Annotation :—Mentd. British & North 
a aes Bank v. Zalzstein, [1927] 2 K. B. 
4256. rs sue Annotation :—Refd. The Hayle, [1929] 
15. 


4258. Add. Annotation :—Mentd. Humphrey & 
oe v. Kavanagh (1925), 41 T. L. BR. 


4267. Add. Annotations :—Apld. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 
76. Refd. Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 


4272. Add. Annotation :—Refd. The Hayle, [1929] 
P. 275. 

4278. Add. Annotations :—As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 
Generally, Mentd. Cassidy v. Daily Mirror 
Newspapers, [1929] 2 K. B. 331; Tolley v. 
Fry (1929), 46 I. L. R. 108. 


4282. Add. Annolation :—Refd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 


4283. Add. Annotation :—Refd. Isaacs v. 
[1925] 2 K. B. 391. 


4297a. ——— Compulsory form of document 
to be used by members.|—FAe Norrit oF 
ENGLAND PROTECTING & INDEMNITY ASSOCN. 
(1929), 45 T. L. R. 296. 


Cook, 





& QuEBEC Ry. Co. (N. B.) (1920). 
PART III. SECT. 31, SUB-SECT. 9.—A. 


entered into un ——--.J-- Held: (1) 1908 Act, 


practically, to appoint constables & 
&® constable go appointed acts negh- 
gently in attempting to effect an 
arrest in the course of his emplovinent. 
by the eo. he renders the co. liable for 
the damage caused therebyv.—VIGnIrcH 
tr, BOND & CANADIAN PACIFIC Ky. Co , 
[1928] 1 W. W. RR. ae ; 60 Can. Crim. 
Cas. 273; 37 Man. L. lt. 135.— CAN. 


PART III. SECT. 31, SUB-SECT. 4.—-C. 


ki. —-— dent for sale of bonds - 
Bonds not tsaued in compliance reith 
Acts.| -Where bonds are actuullv 
exccuted bv aco they cannot be said 
not to exist as bonds even though, 
because of non-compliance with the 
requirements of the Cos. Act, they are 
not legally valid; &, therefore, a 
person who as agent for the co. & with- 
out fraudulent iutent induces another 
to buy such bonds from it cannot be 
liable in dumages merely on tho ground 
of an implicd representation that the 
bonds are legally valid, since, even if 
such representation can be implied & 
. ane oves to be false itis a reprosentation 

(Alin, of law.—K a Y BOWHKY 

Se [1928], 4 D. L. R. 9073; [1928] 

_W. It. 267. CAN. 


PART III. SECT. 31, SUB-SECT. 4.——D. 


4154 i. Whether valid.J—PRICE  v. 
INDIANA-ALBERTA OIL Co. (Alta.), 
{1926} 3 D. L. R. 82.—CAN. 


PART Ill. SECT. 31, SUB-SECT. 5.— 


. (b) ii, 
4176 iv. ——.J—Re RED DEER 
MILLING & ELEVATOR Co., STRATFORD 
MILL BUILDING Co.’R CLAIM (1907), 
7 Ww. L. Nn. 284; 1 Alta. L Rh. 237.— 
CAN. 

b i. ——.}—He Rrp DEER MILLING 
& EKELEVAIOR Co., STRATFORD 
BuILDING Co.’8 CLAIM (1907). 7 
W.L. RR. 284; 1 Alta. L. R. 237.—CAN. 

c. Read “4178 §5°? 





MILL 


agreement with pltf., wonder which pltf 
undertook the sule of products on a 
COomMmmMUssIOn basis. The agreement on 
its faeco showed that pitf. was to operute 
on behalf of the co. then in process of 
ineorporation :—Tleld : commissions 
earned after ineaeporation of the co. 
woro not recoverable against the 
partnership ; but to recover from the 
co. pif. would not be bound to prove 
an express contract by the co, as the 
performance & acceptance ‘of his 
services raised an implied contract. to 
pay.—PoOWER v. HDPMONTON ,LUMBER 
WxXcnHanurt (1920), 3 W. W. R. 103 

53 D. L. I. 468.—CAN. 

a i. ale of goods.j\—Re J. ht. 
MORGAN, Lvn., ka p. J. & G. GARMENT 
Mra. Co. (Ont.), [1926] lt D. In R. 
882; 8 C. B. R. 52.—-CAN. 











PART III. SECT. 31, SUB-SECT. 5.—- 


4209 vii. —-—.]—TDrior to the iucor- 
poration of pltf. co., a document con- 
taining the terms of a proposed contract 
botaveon it & deft. co. was executed & 
handed to the organisation committeo 
of pltf. co. as evidence of the fact that 
defts. were willing to enter into the 
contract as soou as pltf. co. should 
have become incorporated. After pltf. 
co. had become tnecorporated & re- 
ecived its certificate entitling it to 
commence business it duly executed 
the document, & the contract was 
thereaftor acted on :—Illeld : pltf. co. 
was entitled to sue for damages for 
breach of such contract.— ASSOCIATED 
GROWERS or BRITIAN COLUMBIA ITD. 
v. British COLUMBIA FrRuIT Laub, 
LTp., [1925] 1 D. L. R. 8713; [1925] 1 
W W.R. 505; 34 B.C. R. 533.—CAN. 


PART Ill. SECT. Gage 6.— 
Cc 


k i Solicitor.}—BANK OF 
BRIvTIBH NORTH AMERICA v. ST. JOHN 


378 





i. 

5. Y, did not limit alteration of the 
memorandum of assocn. to an altera- 
tion of the objects clause, inasmuch 
as the whole objects of a co. were not 
necessarily contained in that clause ; 

(2) a proposed alteration being designod 
for {he better attainment of the objects 

of the co., a petition for confirmation 
of the alteration bhould be grantced.— 
INCORPORATED GLASGOW DENTAL 
HospiraL vw. LORD ADVOCATE, [1927] 
S. C. 400.—SCOT. 


qi. Incorporation abroad.jJ—A 
co., registered under Cos. Acts, presented 
a petition for an alteration of ita inemo- 
randum of assocn. by the addition of 
uw power ‘‘to procure the co. to be 
incorporated, registered, or. recognised 
in uny foreign country.’’ The ct., 
while sanctioning the power to procure 
the registration or recognition of the 
co. in a foreign country, refused to 
confirm the power to procure its incor- 
poration there.— He earn FLOOR- 
CLOTH Co., UTp., [1923] S. C. 590.— 
SCOT. 


4308 iv. -}—A cemetery co. 
sought additional power to act as 
‘*stone & marble cutters, masons, 
quarriers & sculptors, florists, gardeners, 
& undertakers.’’? Thect.,in the absence 
of evidence of any convenicnce or 
advantage to the co., restricted the new 
powers by hmiting them to powers to 
be used in connection with, & as 
incidental to, the co.’s main busi- 
ness of cemetery owners.—EDINBURGH 
BOE CEMETERY Co., Lrp., [1923] 

. C. 867.—SCOT. 


4308 v. .-—A reversionary co. 
presented a petition for confirmation 
of a special resolution by which it 
was proposed to alter its memorandum 
of axssocn. by adding powers to carry 
on, along with its existing business, 
that of trust investment, & to sell or 
otherwise dispose of the whole or any 
part of its property & assets for 











Vol. X.—Companies. 


Cases 4821a—4526. 


4321a. Society not for profit.|—A provision in a 44386. Add. Annotation :—Refd. Cotter v. National 


memorandum of assocn. of a society not for 
aa registered under 1867 Act, & authorised 

y the Board of Trade under sect. 23 of that 
Act to dispense with the word ‘“ limited,” 
that in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum ‘ with respect to the objects 
under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 


of the co.’’ 


confirmed by the ct.-—Re 


PROMOTING EMPLOYMENT OF WOMEN (1927), 


71 Sol. Jo. 583. 


4377. Add. Annotation :—-Consd. Kirby v. Wilkins, 


[1929] 2 Ch. 444. 


4898. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 


4403. Add. Annotations :~—-Mentd. 
Wholesale Soc. v. Biddulph & District: Agri- 
769 5 
), 98 L. J. Ch. 17. 
4427. Add. Annotation: —Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


cultural Soc., [192 
Somerset Farmers (1928 


5) Ch. 


enh ee ee 





seer 


such consideration as it night think 
. &, in particular, for shares, 
stock ,debentures, debenture stock, or 
securities of any coinpany purchasing 
the same. The et. confirmed the 
alteration holding, with regard to the 
roposed power to sell, that it did not 
nvolve a sale of the undertaking but 
merely of nssets, & in view uf the 
extension of the co.’s) business, was 
germane to its operations as an invest- 
ment co.— METROPOLITAN REVERSLONS, 
LTD., [1928] 8. C. 480.—SCOT. 

ri. -}—A co. sought the addition 
of a power to sell, let on rent, or lease 
the undertaking of the co., or any 
branch or part thereof. The ct. re- 
stricted the power to any branch or part 
of the undertaking being an 
adjunct to the main undertaking.— He 
JAYSIDE FLooRcLOLH Co , LTD., [1923] 
8. C. 590.--SCOT. 





PART III. SECT. 82, SUB-SECT, 1.—C. 


J—Deft. co hought 
iad from pltfs., & ip payment therefor 
transferred to pltfs. a& block of shares 
in another co., agreeing to re-purchase 
from pltfs. at a fixed price, on or before 
a fixed day, the shares, or a8 many of 
them as should not have been pre- 
viously sold or transferred by pltfsa. :— 
Iield: the agreement to re-purchase 
was ultra vires deft. co. us Cos. Act, 
8. 44, expressly prohibits a purchase 
of shares 1n another co.—GRANT rv. 
DOMINION Loose LBAF Co. (1924), 
66 O. L. R. 43.—CAN., 








PART III. SECT. 82, SUB-SECT. 2.— 
B. (a). 


4401 i. Under power in memo- 
randum—For shares in another com- 
pany.j—Such sale does not necessarily 
involve winding up, &, where the 
dircectors’ authority is derived from a 
vote of the shareholders, a majority 
vote is  6ufficient.—-HeMsTREET  v. 
NortnH West Biscurr Co., [1926] 2 
D.L. R. 829; [1926] 2 W. W. R. 150; 
22 Alta. L. R. 233.—CAN. 

gi. -—— Land acquired for carrying 
on company’s undertaking ompanies 
Act, R. S. O., 1914 (ce. 178), 8. 24.]— 
Re ALLAN BrRown’s, Lip. & DRYALL, 
1927) 2 DL. RR. 9913; 60 O. L. R. 
67.—-CAN. 


PART IIL. ek 32, SUB-SECT. 2.— 


- (c). 
—~—— .J—DapDson v. Grist (Sask.), 
eof) 3D. L. R. 530.-~ CAN. 








mercial 


SoclETY FOR 
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PART III. SECT. 33, SUB-SECT. 1. 


sn. Tnstifution of proceedings— 
Necessity to employ soliertor.)- A co. 
cannol issue a writ of summons bv any 
one but a solr.-—WrEa TERN PRODUCERS 
MUTUAL HAIL INStTRANCE Co. Yr. 
STEWART peueh ), [1928) 1 W. W. n. 
320.—CAN 


ge III. SECT. 33, SUB-SECT. 3.—-A. 
——.J—Doft. ‘as the 
net Bharcholder ”’ of a co. claimed 
damages tor false representations made 
as to the buriness of the co., which had 
the effect of depriving the co. of its 
clients :— Held > the cuuse of action 
alleged was not defamation but an 
ayurid done merely to the eo, for 
which the co., & not an individual 
shareholder, was entitled to sue.— 
GOODALL v&. Hoounxnpoorn,  Lip., 
[1926] App. D. 11.—S. AF. 

k i. eee SOR furscrl 
unnecessary where no one to authorise 
use of name ]-~MASON 7. LIVINGSTONE 
Ce ), JVO28) 2D. lL. . 799.~-CAN. 


pi -/—A shareholder 
suing on behalf of himself & all other 
shareholders can malntam au action 
alleging illegal use of the co.’s money, 
when it clearly appears that an applica- 
tion tu the co. to authorise such an 
action would be futile.~-HousTon v. 
VicToRrA MACHINERY DerrotT, LTp., 




















fy92t}) 2D. L. R. 6573; 383 2B. Cc. OR. 
425,— CAN. 

q i. -}—FARRELL v MAGIC 
SILVER-BLACK Fox Co., [19214] 3 


D. i. R. 182.—CAN. 


ti. Using company’s name as plaintiff 
—No authority to use name— Doubt as 
to wishes of sharcholders.|—If on an 
application to strike out the name of a 
co. which has been used as pltf. with- 
out authority, there 1s any reasonable 
doubt as to the wishes of the sbare- 
holders, the name will be aNlowed to 
remain until their wishes are ascer- 
iained.—-LKAVENS v. GREAT West 
PERMANENT LOAN Co., [1927] 2 
W. W. R. 606; 36 Man. L. R. 606.-- 
CAN. 


so. Several groups cf shareholders 
claiming to represent company—Stay 
of proceedings.}—~In company cases 
where there is an internecine warfare 
between factions, each claiming to be 
entitled to ed Uae the co., the 
practice iy to direct the proceedings 
bo stayed until after a meeting of 
shareholders has been held, & the will 
of the majority ascertained. —DUMART 
PACKING Co., LTp. v. DUMART, [1928] 


379 





5p nc en er oe 


Union of Seamen, [1929] 2 Ch. 58. 


4458. Add. Annotations :—Refd. Russian Com- 
& Industrial 
d'Escompte de 
nationale De Commerce De Petrograd v. 
Goukassow (1924), 40 T. L. BR. 837; 
Central Ry v. Thompson, [1924] 2 K. B. 255; 
Todd v. Kgyptian Baits Land & Investment 
Co., (1928) 1 K. B. 
Union Bank v. re Property Admini- 
strator, [1927] 2 Ch. 175; Todd v. Egyptian 
Delta Land & Investment Co. 
L. J. K. B. 654. 


4488. Add. Annotation :— 
v. National Union of Seamen, [1929] 2 Ch. 48. 


4524. For this number read ‘* 4525.’° 
4525. For this number read ‘** 4524.’” 


4526. Add. Annolations :-- Refd. Reckitt 1. Barnett, 
Pembroke & Slater, 
Mentd. eects v. Midland Bank, [1928] 


Bank v. Comptoir 


Mulhouse, Banque _  Inter- 


Swedish 


52. Mentd. Bohemian 


(1927), 96 


As to (1) Refd. Cotter 


(1928) 2 K. B. 2ta, 


6 0. 473.—- 


1p. L. hh. G10, L. i 

CAN. 

PART II. SECT. 33, SUB-SECT. 3.— 
D. (a). 


k i. ——- Achion by benefieral owner on 
bchalf of humself @ allather sharchalders. | 
—Held it Wan not open to pltfs ip 
a suit framed on behalf of themselves 
& all other shareholders of the co. to 
bring @ suit ads benetieial owners of 
shares, aguinst the co. for enforcement 
of their beneficial rights & that the 
whole of the allegations & rehef asked 


with respect fo steh suit must be 
struck out — Maas er. McCTN Tosi (J 928), 
2RS. RON. NS OW. d4dd5 LO ON. SW. 
W.N. 107. -AUS. 


PART III. acd a aa edeae 3.- 





sq. Unregistered shareholder.j— 
In an action wherem pitt alleged that 
he was a shareholder mm deft. co. & 
sued on bebalf of himself & all the 
other shareholders to compel the 
individual defts. to secount to the co. 
for shares alleged to bave been legally 
Obtained by them, 1f was held thut, 
aithough pltf., was not a registered 
shareholder, be had a status to bring 
Lhe action whether he was the beneficial 
owner outright of the shares alleged 
to be bis or owned then subject to a 
charge in favour of the registered 
holder.—GOOopBUN t,. MITCHELE (Mun.), 
J}1928]) 1 W. W. R. 495.—CAN. 


PART III. SECT. 33, SUB-SECT. 12. 


4535 i. Out of what fund-—Action by 
company for benefit. of durectors J— 
While it is a well established rule thot. 
directors may not use the co.” funds 
in payment of their own coats, allbough 
such costs would not have been 
meurred if they had not been directors, 
yet. it is equally well established that 
directors acting as such within sueh of 
the co.’8 powers ar are confided to 
them & without gross nevligence, 
cannot bo called upon to pay out of 
their own funds the costs of defending 


resolutions pussed by them in the 
interests of the co., simpls because a 
has chosen to make them 


Itf. 

individuals co-defts - NoRrnERN LIFE 
ASSURANCE Co OF CANADA vu. 
McMaster, [1928!} 3 TD L. HR. 497; 
11928] S. C. R. 512.—--CAN. 


PART JJ], SECT. rs SUB-SECT. 13.— 
A. i 


) ue 

sr. “Credible testimony” of ine 
ability to pay— What us.J—In an action 
for reduction of a lease, brought by 


a co., defender was assollzied & ob- 


Cases 4568—4690. 


4568. Add. Annotation :—Mentd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. 

4571. Add. Annotation :---Mentd. Re Railways 
Act, 1921, Re Standard Charges Schedule 


(1925), 94 L. J. K. B. 364. 


4593. Add. Annotation :—-Mentd. 
Whitley (1929), 46 T. L. R. 37. 


4607. Add. Annotation :—-Consd. Garrard v. James, 


[1925] Ch. 616. 


4623. Add. Annotations :—As to (2) Consd. Kredit- 

bank Cassel G. m. b. 1. v. Schenkers, [1927] 
Refd. Underwood v. Bank of 
Barclays Bank, 
[1924] 1 K. B. 775; Loughton v. Nothard, 
Lowe & Wills, [1927] 1] KK. B. 216; Liggett 
rr a v. Barclays Bank, [1928] 1K. B. 


1 K. B. 826. 


Liverpool, Underwood v. 


4625. Add. Annotations :—As to (1) Consd. Under- 
wood v. Bank of Liverpool, Underwood uv. 
Barclays Bank, [1924] 1] K. B. 775. 
Houghton v. Nothard, Lowe & Wills, [1927] 
1K. B. 2163 Liggett (Liverpool) v. Barclays 


Bank, [1928] 1 K. LB. 48. 


4628. Add. Annotation :—Mentd. The Mayle, [1929] 


BP, 275. 


4630. Add. Annotation :—As to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 


4637. Add. Annotation :—Refd. Lemon v. Austin 
Friars Investment ‘rust, [1926] Ch. 1. 
4637a. Whether certificate securing income stock 
is debenture.]—-Detts., a limited co., issued 
certificates for securing income stock, & a 
certificate was issued to pltts. whereby the 
co. certified that it was indebted to them in 





tained an award of expenses. Pursuers 
having reclarmed, defender, founding 
upon an unfavourable balanes-sheet 
of pursuers wlich was about a yeur 
old, moved that) pursuers should be 
required to find caution for expenses 
under [908 Act, 4 278 Tho et refured 
the motion, as it did not appear by 
“credible testimony " that pursuers 
would be unable to pay defender's 
expenses if he wore successful in respect 
that a later balanee-shoet showed that 
the Unuanclal depression from which 
pursuers had been suffering was 
passing off, &, further, in respeet that 
pursuers had a responsible directorate 
& a profitable record in the past, & 
that there was no suggestion that any 
ereditor was pressing thom for pay- 
ment which he was unable to got.— 
EDINBURGH IENTRERIAINMENTS, LFD wv 
STEVENSON, [1925] S. C. &848.—SCOT. 


PART III, SECT. 34, SUB-SECT. 1.— 
A. (a). 

4569 ii. —— J] --— ZIMMERMAN 0 
ANDREW MOTHBERWELL OF CAN., LTD 
(TROSTRE) (1925), 3 D. LR 953; 3 
W W. tt. 42.—CAN. 


PART III. eeu 34, SUB-SECT. 1.— 


sw. Flerator company—Bond for 
price of elerator.}-~ A co whose charter 
rovides that it “‘imay acquire, own, 
ease & sell real estate,’? & “ build, 
sell, lease & otherwise deal with 
elevators, ete.,”” & further ‘f may issue 
bonds bearing interest to an amount 
not exceeding the cost of any elevator 
built by it,°? has the power to issue 
such bonds for the price of an clevator 
bought by {t.—ROYAL TRusT Co. t. 
TREAT NORTNERN EtFvatror Co. 
(1906), Q. R. 30 S. C. 499.—CAN. 

ai, — —--.J—-Although under 
Rural Telephone Act, 1920 (c. 96), 
8. 31, deft. cu is impliedly prohibited 
froin borrowing money otherwise than 
by the issue & sale of debentures, & 


a 


passu. 
Stumbles  v. 


Refd. 


ENGLISH AND EMPIRE DicGEst SUPPLEMENT. 


a certain amount. The certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock part 
Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office, 
wherein would be entered the names & 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. 
of the register, & brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, 
inspect the register :—Held: the certificates 
were debentures within the sect., & pltfs. 
were cntitled to the injunction.—LEMON v. 
AUSTIN FRIARS INVESTMENT TRUST, LTD., 
[1926] Ch. 1; 95 L. J. Ch. 97; 133 L. T. 790; 
4) T. L. R 629; 69 Sol. Jo. 762, C. A. 
4639. Add. Annotution :—Refd. Fenton 
Assocn. v. Lodge, [1928] 1 K. B. 1. 


Pitfs. were refused inspection 


to 


Textile 


4666. Add. Annotution :—Mentd. Guatemala (Re- 


955. 


4690. Add. 





has no power to make or give a pro- 
mussory note, yet, held in an action on 
a promuasory note, &, m the alternative 
for mnmoney borrowed, that, since tho 
monev was used by deft im paving 3ts 
legitimate debts imeurred ino Carrving 
out the purposes of the eo plitf. was 
entitled to recover on the alternative 
ehuin with interest at the le@al rate. - 
SMITH t. KLROSE RURAL TELEPHONE 


Co, Lrp., (1928) 38 DL Rd), [1928] 
1w. W. hk. 970; 22 Sask L. &. 
414.- CAN. 


sd. Co-operative livestock company 
unceor porated undcr Companies Act. |— 


Hield: to have power to) borrow.— 
CANADIAN BANK OF COMMERCE 1%. 


JOHNSON (Alta.), {1926} 4 D L. R. 
1179; {1926] 3 W. W. Rh. 613.—CAN, 


PART Ill. SECT. 34, SUB-SECT. 1.~--B. 

ck. Power to borrow d& ravse money— 
Mortgage.j--Held. & mige. over part 
of a co’s resul estate as security for 
a joan was Justified —UNIQUE PRO- 
PmekRrins, LTD wo. ENDEAN, [1927] 
N. Z. L. R. 244.-—N.Z. 


PART III. SECT. 34, SUB-SECT. 2.-—A. 


sm. .fgreement postponing lien of 
bondholders to lien of lender - Agrec- 
ment not signed by all bondholders. |\— 
Held: Binding on the bondbolders.— 
GREENE v. RUGGLES (1891), 31 N. B. &. 
679.—CAN. 


34, SUB-SECT. 2.— 
(a@) i. 

m i. ——.]—MERCHANTS BANK OF 
CGANADA v. Hancock (1884), 6 O. KR. 
280.--CAN. 


PART III. er 


PART III. ssi ap SUB-SECT,. 2. — 


) i. 
ri. ——— Issue before prospectus filed ) 
—MARTIN v CLARKSON, 


1926] 3 
R. 618; 7C. B. R. 


380 


DL R 29; 58 0.0. 
619.—CAN. 


4676. Add. Annotation :—Refd. 
Assocn. v. Lodve, [1928] 1 K. B. 1. 

4688a. —-— —-— Refusal to give information to 
debenture-holders—Acquisition of debentures 
from cestuls que trust at Inadequate prices.]— 
Re Magapv!I Sopa Co., LTp., No. 7£09a, post. 

Annotation :-—Refd. 


publica de) v. Nunez (1926), 95 L. J. K. B. 


Fenton Textile 


Re Automatic 


ee ee ee 


—— 


sn. Unauthorised loan—Recoverahle. | 
—Douguas wv. MARITIME UNITED 
FARMERS GCo-or., Lirp., WILSON v. 
Mainirib Usairip FARMERS Cvu-OP., 
LTD. (N, B.), (L928) 3 D. L. RR. 166. — 
Cc 


PART Ill. SECT. 34, SUB-SECT. 2.—— 
©. (b) ii. 

./+—Persons lend- 
ing money to a co. have a right to 
assume thut the essentials of internal 
management have been carried out by 
the eco —Marrin v CLARKSON, [1925] 
4D L. R 232; 570. L. R. 49935 5 
C. B. lt. 835.—CAN. 





bi 


PART III. peak shes SUB-SECT. 2.— 
. (Cc). 


m i. —-—.]}—Where debentures were 
issued before the co. bad filed a 
prospectus :—Held: even if the de- 
bentures were not valid in the hands of 
the debenture-bolder, they were valid 
in the hands of the pledgee to whom 
they had been assigned.—MaRTIN v. 
CLARKYON, (1926) 3 D. L R 29, 58 
O.L R 618: 7C. B. R 619.—CAN. 


PART III. SECT. 34, SUB-SECT. 3.— 
A. (b) i. 





pi. —— Whether misfeasance 
elarms included.j—-Where a debenture 
purports to create a charge on “ the 
undertaking of the co. & all its pro- 
perty present & future including un- 
ealed capital.’’ misfeasance claims are 
included in such charge.—Re Buick 
SALES, LTp., [1926] N. Z L. R. 24.— 


PART III. sal a SUB-SECT. 3.— 
» (a). 


sq. Mortgage of specific assels.)— 
A co. deposited & pledged with & 
to a bank as security for repayment of 
a loan all the Hquid assets, including 
stock-in-process now or at any time 


Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4697. Add. Annetation :—As to (2) Refd. National 
Provincial Bank of England v. Charnley 
(1923), 938 L. J. K. B. 241. 

4698. Add. Annotation :—Refd. Karle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 


4699a. Effect of section—Redemption of debenture 
—-Remedies of liquidator.|,—A co., whuch 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was to rank as a first charge on the 
co.’s assets & as a floating security only. 
Subsequently the co. sold the goodwill of 1ts 
business, & out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different. creditor 


of the co. obtained a winding-up order. The 4780a. 


liquidator took out. a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it :—l//eld: 
though under 1908 Act, s. 212, the charee 
was invalid, the amount paid could not) be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent. preference 
within sect. 210, or to question the validity 
of the debenture on any other ground. 
Re PARKES GARAGE (SWADLINCOTE), [-TD., 
J1929] 1 Ch. 1893 98 I. J. Ch. 9; 140 7.. T. 
174; 45 T. LR. 11; [(J928] B. & C. RR. 144, 
LD. «. 

4700. Add. Annotalion :—-Consd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd's Furniture 
Palace, [1925] Ch. 853. 

4708. Add. Annolation:—As to (1) Apld. Jte 
Stanton, [1929] 1 Ch. 180. 


4709a. -}—Moneys were advaneed on 
the security of debentures creating a floating 
charge on the property & assets of the co. 
Futy -four days elapsed after the first advance 
& tive days after the last advance before the 
issue of the debentures on Jan. 20, 1926. 
The delay in the issue of the debentures was 
not acquiesced in by the lenders, who when 
they sent cheques for the advances wrote that: 
the money was to further payment on account 
of debentures to be issued as arranged. The 
co. went into Hquidation on Jan. 25, 1926, 
During the period in which the bulk ot the 
advances were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
was unable to pay its debts :—V/eld: the 
debentures were valid, the payments being 
made ‘“‘at the time of” the creation of the 
charge & in consideration for the charge 
within 1908 Act, s. 212, & consequently the 
debentures were not a fraudulent preference 
within 1908 Act, s. 210.—Re STANTON 
(Ff. & E.), Lrp., [1929] 1 Ch. 180; 98 L. J. Ch, 
133; 140 L. T. 872; [1928] B. & C. R. 161, 
4716. Add. Annotation :—Folld. Heaton & Dugard 
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charge over its property, execution was issued 
under a fi. fa., & the sheriff went into posses- 
sion. In order to avoid a sale the co.’s 
managing director paid the judgment debt 
& costs, whereupon the sheriff withdrew. 
Thereafter, & before the sheriff paid the 
amount of the debt & costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 
entitled to the money in the hands of the 
sherill :-—Held : the money was paid to the 
sheriff as a debt owing by defts. to the 
execulion creditors, who were therefore 
entitled to retain it as ayainst the receiver. — 
JIgATON & DuGaARD, Lrp. v. CUrTING 
Brotvers, Lro., [1925] 1 K. B. 655; 94 
L. J. K. B. 673; 183 LT. 413 41 T. LR. 
286, D.C. 

Floating charge over part of assets 
already charged.| — Where a debenture trust 
deed, creating a general tloating charge over 
all the undertaking & assets of the co. both 
present & fulure, reserves power to the co. 
in the ordinary course of its business to 
create specfic charges over any of those 
ssets, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking part passu with or 
In priority to that charge, is, under the general 
law, incompatible with the first charge & 
ranks subject to ib, yet there 1s no principle 
of Jaw whuch torbids the creation of a second 
floatang charge over part onty of those assets 
ranking pare passu with, or uw priority to. the 
earlier Hoating charge, so long as the later 
floating charge i within the limits of the 
power reserved. 

A debenture trust deed created a general 
floatuny charge over all its undertaking W& 
assets both present & future, bub reserved to 
the co. power to create in prionty to that 
charge sach mtges. or charges as the co. 
should think proper “ by the deposit of any 
dock warrants, biils of lading, or other 
sunilar commercial documents, or upon apy 
raw muteriats, or finshed or partly finished 
products & stock for the purpose of raising 
money in the ordinary course of the business 
of the co.” In pursuance of the power & In 
the course & for the purposes of ifs business, 
the co. raised £12,000 & secured payment 
thereof by chargimy all the before-mentioned 
documents, materials & stock, both present 
& future, by way of a floating security to 
rank m priority to the tloating charge created 
by the trust deed :—-Hrid: the power re- 
served to the co., except as to subject-matter 
& purpose, was unlimited; 1t enabled the 
co. Lo choose the form of a floating charge, it 
required, & the second charge was valid & 
entitled to priority over the first charge.— 
Re AUTOMATIC BOTTLE MAKERS, OSBORNE t. 
AUTOMATIC BorrLue MAKERS, [1926] Ch. 412 
95 L. J. Ch. 1855 134 L. T. 5175; TU Sol. Jo. 
402, CO. A. 





v. Cutting, [1925] 1 K. B. 655. 4740. Add. Annotation :—Mentd. Karle v. Tlems- 


4716a. —— 








.|—Judgment having been 


recovered in an action against a limited co., 4755. Add. Annotalions : 


which had issued debentures giving a floating 
hereafter to be stored by the co. them in the course 
been delivered to the bunk :—Held: Bank or Bakopa, 
the charge was not a flouting charge, SIHivpASANI (1926), I 


but a mtge. of specific ussets, with a 647.—IND. 
licence to the mtgor. to dispose of 


381 


worth R. D.C. (L028), 46 T. L. Re. 605. 


As lo (1) Refd. Kredit- 
bank Cassel G.m. b. HL. v. Sebenkers, [1926] 





of the business PART HI. SECT. 34, SUB-SECT. 3.— 
in its godowns, the keys of which had = subject to prescribed conditions. — Cc. ( 


LTp. v. H. 3B. 4729 i. General rule.}—DOMINION 
. L. R. 50 Bom, Jron & SreweL Co. v. CANADIAN BANK 


d) i. 


or Commence (N. 8.), (1928) 1 D. L. BR. 
809.--CAN. 


Cases 4755—4983. 


2 K. B. 450. Generally, Refd. WIoughton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Mentd. Underwood v. Bank of Liverpool, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775. 

Add. Annotation :--Mentd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 


4781. Add. Citations:—93 Iu. J. Ch. 27; 
L. T. 93. 


4758. 


4783a. —— Delay in issue to retain credit.|— 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under 13 Eliz. c. 5, when the co. goes 
into liquidation.—Re Luoyp’s FURNITURE 
PAaLAck, Lrp., Evans v. LLoYb’s FURNI- 


TURE PALACE, Trnp., [1925] Ch. 853; 95 
L. J. Ch. 140; 134 L. T. 24]; [1926] B. & 


CG. WR. 29. 

Under ‘‘ Right to inspect register of deben- 
ture holders & have copies.]—Sce 1908 Act, 
s. 102,’ add as follows :— 

Add. Annolation :—Distd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4809. Add. Annotation -—Consd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4825a. .J}—LEMON v. AUSTIN F'RIARS INVEST- 
MENT Thust, lrp., No. 4637a, ante. 

4829a. Right of transferee to accrued interest. |— 
Re KIDNER, KipNER v. KIDNER, No. 222 4a, 
ante, 


4858. Add. 


4808. 





Annotation :— -Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

4858a. —-- ——-.|—A co. issued imtge. bonds 
secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds; also that 
a committee, one only of whom was to be 
appointed by the mtye. bondholders, should 
have powcr to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
heen obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme :—- Held: the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
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s i. — —.]--The Apatco, 
Ltd., gave a debenture to M. to secure 


a certain suin, constituting a floatin ca. 
: i . interpleaded. M. 





charge over all the assets of the co. 
present or future, & prohibiting the 
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recovered a judgment against the co. 
G. (c). for portion of the money secured by 
his debenture, & issued execution, under 
which the sherifl seized goods of the 
M. claimed the goods & the sheriff 
then instituted oa 
snif to restrain the sale of the 


ENGLISH AND Empire Dicest SUPPLEMENT. 


& because the scheme, so far as it provided 
for a committee, was ultra vires.—BRITISH 
AMERICA NICKEL CoRPN. v. O’BRIEN, [1927] 
A.C. 369; 96L. J.P. C. 57; 136 L. T. 615 ; 
43 T. L. R. 195, P. C. 

4872a. Redemption at figure below par but 
above market oe cc ceag - Kina v. 
UsneEr’s WILTSHIRE BREWERY, Lrp. (1928), 
444.1. R. 298. 


4883. Add. Annotation :—Refd. Jacobs v. Batavia 
& Gencral Plantations Trust, [1924] 2 Ch. 329. 

4904a. After twenty years—Reference to debentures 
in company’s published accounts.]—A co. at 
various dates between 1890 & 1902 issued 
debentures payable within two years, but 
paid no part of the principal or interest. 
The co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1925 the accounts, which were signed by 
two directors & the secretary, stated the 
amount of the arrears of interest :—Held: 
the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1833 (c. 42), s. 5, & an action to recover the 
principal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act.— Re ATLANTIC & PACIFIC Fibre 
IMPORTING & MANUFACTURING Co., LTD., 
BURNHAM (VISCOUNT) v. ATLANTIC & PACLIIC 
FIBRE IMPORTING & MANUFACTURING Co., 
Lrp., [1928] Ch. 836; 97 L. 7. Ch. 369; 140 
I. 7T. 18; 44 T. L. R. 702; 72 Sol. Jo. 598. 


4906. Add. Annotation :-—Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 

4925. Add. Annolalion :— Consd. Employers’ 
og eae Assce. v. Sedgwick (Collins) (1926), 
95 L. J. WK. B. TOLd. 


4931. Add. Annotation :—Consd. National Pro- 
vincial & Union Bank of Inngland v. Charnley, 
[1921] 1 K. B. 431 

4933. For the paragraph in the original volume 
substitute the folowing paragraph :— 


Due registration — Particulars of 
property charged insufficiently entered.|—A co. 
with the object of securing payment of its 
overdraft at pltf. bank ‘‘ demised ”’ to the 
bank a certain leasehold factory with all the 
movable ‘‘ plant used in or about the pre- 
mises ’’ for a term of about 996 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
s. 93. In the particulars required to be filed 
pursuant to that sect. the mstrument was 
described as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft. against the co., 


| PART Ill. SECT. 34, SUB-SECT. 3.—I. 


st. Grounas for allowing or refusing-— 
Under Sale of Shares .ict, 1916 (c. 14).] 
—Jte¢ SALE OF SHARES AcT, UNITED 
GRAIN GROWERS, LTD.’s CASE (Sask.), 
[1918] 3 W. W. R. 92.—-CAN 





oods 


creation of any mtge. or charge in 
priority to it. Afterwards the co. 
gave a debenture to W. to secure 
portion of the purchase money of 
certain goods sold to it by , & con- 
stituting a floating charge over the 
assets so0 sold. Subsequently, W. 


by the sberiff :— J/eld - ag rogards the 
goods comprised within the second 
debenture, the rights of deft. under the 
said debentures were paramount to 
those of pltf. rey tv. WALLLEN 
Nias ) 28 S. KR. N.S. 189; 45 
N.S. W. W.N. 47 MAUS” 
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4920 ii 


x 
(gaxoRL), Lrp. (1923), 681. L. T 8. —_ 


seized certain chattels of the co. upon the 
Mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate ‘‘ that a mtge. or charge 
dated '’—specifying the date & the parties 
to the instrument—‘ was registered pur: 
suant to Cos. Act, s. 93.” On an interpleader 
issue to try the title of the bank as against 
the execution creditor:—Held: as the 
certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading.—NaTIONAL PrRo- 
VINCIAL & UNION BANK OF ENGLAND v. 
CHARNLEY, [1924] 1 K. B. 431; 93 1... 7. K. B. 
241; 180 1... T. 465; 68 Sol. Jo. 480; [1924] 
B.&C. R. 37. 


4941. Add. Annotation :—Generally, Refd. National 
Provincial & Union Bank of England v. 
Charnley, [1924]1 kK. B. 431. 


4975. Add. Annotation :—-Apld. Thomas v. Todd, 
[1926] 2 Kk. B. 511. 

4977. Add. Annotution :-—Refd. Fenton Textile 
Assocn. v. Lodge (1927), 96 1. J. K. B. 1016. 

4979. Add. Citations:—-935 L. J. Ch. 42; 130 
L. 'T. 178. 


4979a. Effect of voluntary winding up.]— 
Where under a debenture deed tn the common 





the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter madc by the receiver as such he 
will be personally Hable.—Tuomas v. Toph, 
[1926] 2 K. B. 511; 951. J. K. B. 8083 185 
L. fT. 877; 42 T. L. lt. 494. 


4982. Add. Annotation :—Consd. [te Glyncorrwg 
tolliery Co., Railway Debenture & General 
Trust Go. v. The Co., [1926] Ch. 951. 

4982a. Debenture containing floating charge & 








fixed charge—Priority given only in respect | 


PART III. SECT. 34, SUB-SECT. 4.— 


sx. Pmver of 


sv. Agreement to give securiy.|— 
terms.}—1An 


Deft. co., having agreed to purchase 
from plif co. a motor, paid £100 on 


making 
Cos. (Revistration of Secumties) Act, 


coml—T'o 


Vol. X.—Companies. Cases 4983-—5086b. 


of assets subject to floating charge.|— 
Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge & a floating charge, 
the priority given to the preferential debts 
by 1908 Act, 8. 107 (1), applies only in respect 
of assets subject to the floating charge & 
not to assets subject to the fixed charge.— 
Re Lewis MERTHYR CONSOLIDATED COL- 
LIERIES, Lrp., Linoyps BANK v. ‘THE Co., 
[1929] 1 Ch. 498; 98 L. J. Ch. 853 ; 140 7.. T. 
o213 73 Sol. Jo. 27; 22 B. W.C. C. 20, CG. A. 


5011a. --— Not appointed if hostile to debenture- 


holders.|—GiLEs v. Norranuy., Re House 
IMPROVEMENT ASSOCN., Lip. (1885), 78 
L. T. Jo. 352, C. A. 


5016. Add. Annotation :—Mentd. Guatemala (Re- 


publica de) v. 
55. 


Nunez (1926), 95 1. J. K. 3B. 


5036a. Right to sue - On bills of exchange drawn by 


receiver—-For goods supplied by company to 
acceptor.|——Where bills of exchange, signed 
by “R., Recciver, F. Ltd.,” as drawer, had 
been accepted in respect of goods supplied 
by the co. to detts., & pltf. had stated that 
it must be “ clearly understood that [ am 


In no way accepting any hability or 
responsibility whatever in respect of the 
orders themselves ”’ Hleld: the words 


Receiver, FL Tid.,” were words of deserip- 
tion only, & the bills did not purport to have 
been drawn on behall ot the co., & pitt. 
was cntitled to recover against Jefts. upon the 
bills.-—KerrLe v. DUNSTER & WAKEFIELD 
(1027), 138 Ll. T. 158; 43 T. L. RR. 770. 


5036b. Power of sale—Contract subject to approval 


DCLVUIC CUILPICLIVUIL. | VW HOCLOC, Th cb QCUCRLUEGs 
holders’ action, the receiver contracts to sell 
property included in the debentures, subject 
to the contract being approved & sanetioned 
by the ct. & no date is fixed for obtaining 
such approval, it must be obtamed before 
the date fixed for completion of the contract. 

On Oct. 31, 1927, the receiver in a debenture- 
holders’ action entered into a conditional 
contract to sell land & cottages included in 
the debentures. The contract provided that 
the purchase should be completed on or before 
Dec. 31, 1927. By clause Lf it was provided 


PART III. SECT. 34, SUB-SECT. 4.-— , or of long standing ; (ii) as to whether 
) 


there are any Judgments outstandin_. 
against the co... (iy ak to whether 
any procecdings are pending for winding 
up the eo. & generally euch full & 
complete information as may be 


im pose 
order under 


delivery, & agreed to give socurity over 
tho moter for the balance, & a bill of 
gale was prepared, but was not exe- 
cuted :—Jield: the agreemont to givo 
security had not created an equitable 
mtge, which, not being within the 
dofinition of ‘S mtge.”’ in Cos. Act, 
1908, 8. 130 (11), was not rendered 
void by that sect. by reason of non- 
registration. —-NEW ZKALAND SKRPEN- 
trNi Co., LTD. v. HOON HAY QUARRIKA, 
Lrp., (1925) N. Z L. R. 73.—N.Z. 


sw. Assignment of bovk debts.|— 
Where the assiguor is a co. the asrign- 
meut of book debts must be registered 
in the offices of the County Court. of 
the county in which the bead office of 
the co. is situate & the head office 
means the head office designated in the 
letters patent iacorporating the co., or 
in any fyelaw that may be passed by 
the co. pursuant to Cos. Act, 8. 32.— 
Re SMITH TRANSPORTATION Co., [1928] 
2D. L. R. 508; 62 0. L. ht. 203; 10 
OC. B. R. 48.—CAN., 


1918, 8. 7, granting an extension of 
time for the registration of debent ures, 
the ct. will, in w proper case, impose 
terms for the protection of the wun- 
secured creditors of the co., although 
it will not do so0 except where the 
circumstances so require.— lve A 
LIMITED COMPANY (1928), 28 S. It. 
N.S. W. 364; 45 N.S. W. W.N. 91.— 
AUS. 


sy. What must be shown.|—Whcre 
the time prescribed by Cos, Act, 1908, 
8. 130, withm which a mtge. given 
bv aco. is to be registered has expired 
it is essential that a co applying tor 
an extensjon of sucb time should in 
the supporting affidavit, in addition 
to giving full particulars relating to 
the grounds upon which the application 
is made, give na very full & complete 
statement of the financial position of 
the co., with information (i) as to the 
alount owing to unsecured creditors 
& the nature of the accounts, t.e. 
whether ordinary monthly accounts 
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necessury to enable the ct. to be fully 
seised of the position & to enable it to 
determine whether it is necessary to 
insert in the order any words specitienlly 
protecting unsecured = creditors — /te 
DauGkery & Co., [1928] N. 42 LT. he. 
7$1.— NZ. 


PART III. oes 34, SUB-SECT. 6.-- 


(b) i. 
4988 i. Jscrelion of courl-—Inler- 
ference by appellate court \-- lk ASTERN 


Trust Co. v. NOVA SCOTIA SIbEL & 
COAL Co... LIp., | U27) 1 1) de. dt. sed; 
SY N.S. bt ids CAN 


PART III SECT. 34, SUB-SECT. 6.-- 
B. (b) 1. 
sa. What amounts to default 
payment of viterest |—Tt cannot be suid 
{hat there has been default until 
domand as been made for payment at 
the place, or oue of the places, uamed 
in the bond for payment of interest.— 
Trusts & GUARANTKE Co., LTp. v. 


Cases 5086b—5194. 


5067a, ——- 


D. L. RK. 2083 (1024) 1 W. W. R.102%. 
CAN. sf. Jurisdiction of court to order— 


that the contract was subect to its being 
approved & sanctioned by the ct., & in the 
event of its not being so approved it was 
to become void, & the purchasers were to be 
entitled to be repaid their deposit. The 
receiver took no effective steps to obtain the 
sanction of the ct., & on Jan. 10, 1928, the 
purchasers’ solrs. wrote to the debenture- 
holders’ solrs. repudiating the contract & 
demanding the return of the deposit money 
under clause 14. On an application for an 
order that the conditional contract should 
be contirmed :—I//eld: the purchasers were 
entitled to repudiate the contract & to be 
repaid thei deposit money, together with all 
Interest carned by such deposit, from the 
date of its payment to the vendor.—Re 
SANDWELL PARK COLLIERY Co., FLED v. 
THe Co., [1920] 1 Ch. 277; 98 L. J. Ch. 229 ; 
140 Ll. T. 612. 

—.Jj-——Pltf. assocn. brought an 
action against defts., C. & Co., & L., managing 
director of the co. Since the matters relevant 
to the action the debenture-holders of C. & 
Co. had gone into possession under the 
powers of their debentures, & had appointed 
dai as receiver & manager. L. filed an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when he was managing 
director of the co., he now held them as 
receiver & manager of the debenture-holders, 
& an order could not be made against C. & 
Co., to produce them :—Held: there might 
be documents which were such that C. & Co. 
itsel} would have the mght to inspect for the 








purposes of the action, C. & Co. having a | 


right to redeem them, & the right of inspec- 
tion of C. & Co. could be used by pltf. assocn. 
as L., though an agent for the debentiaure- 
holders, was also tor some purposes the 
agent of OC. & Coe -FENTON TEXTILE ASSOCN., 
rp. vo. Lopas, (1928) 1 K.B.1; 96.5. K. B. 
10165 137 L.'T. 241, C2 A. 


5067b. —---- —-— Right to sue.|—A debenture of 


a co. empowered the holder to appoint a 
receiver & manager, & provided : ‘ A receiver 
& manager so appointed snall be the agent 
of the co. & shall have power to take 
possession of & get in the property hereby 
charged.” A receiver & manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an agree- 
ment by deft. for the purchase of land from 
the co. & forfeiture of the deposit, & alter- 
natuvely for specific performance :—-Held : 


POWER Co., [1924] 2 
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5069a. 


5149a. 


5170. Add. Annotation :~ Refd. 
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the debenture empowered the receiver & 
manager to bring the action without the 
co.’s consent.—M. WHEELER & Cu., LTD. v. 
WARREN, [1928] Ch. 840 ; 97 L. J. Ch. 486 ; 
139 L. T. 543; 44 T. L. R. 693, C. A. 
.}—FENTON TEXTILE ASSOCN., 
LTD. v. LODGE, No. 5067a, ante. 








5091. Add. Annotalion :—Apld. Thomas v. Todd, 


[1926] 2 K. B. 511. 


5127a. Plaintiff director debenture-holder—Sub- 


stitution of independent  plaintiff.|—Re 
SERVICES’ CLUB EsraTE SYNDICATE, LTD., 
McCANDLISI v. THE Co., [1929] W. N. 214. 


Application of assets—Deficlency.|— 
In 9. debenturc-holders’ action where there is 
a deficiency, the assets must be applied 1n the. 
following order: (1) costs of realisation, 
(2) costs including remuneration of receiver, 
(3) costs, charges & expenses of debenture 
trust deed including the trustees’ remu- 
neration, (4) pltis.’? costs of action, (5) pre- 
ferential creditors, (6) debenture-holders.— 
Re GLYNCORRWG COLLIERY Co., RAILWAY 
DEBENTURE & GENERAL Trust Co. v. TUE 
Co., [1926] Ch. 951; 96 L. J. Ch. 43; 70 
Sol. Jo. 857; sub nom. Re GLYNCORRWG 
CoLnigRy Co., Re RAILWAY DEBENTURE & 
GENERAL Trust Co., 136 L. T. 159. 





5149b. ——--..—Re Burnavon & CoXLODGE COAL 


Co., Urp., [1929] W. N. 15. 

Ike Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. v. The Co., [1926] Ch. 951. 


5184a. On authority of receiver—To carry on 


business of company.|— Tuomas v. ‘Topp, 


No. 4979a, arte. 


5186a. Debenture given for money bona fide 


advanced—After knowledge of presentation 
of petition for winding up.|— The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, & the costs of appct to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the co.—Re Park Warp & Co., Lrp., [1926] 
Ch. 828: 95 L. J. Ch. 584; 135 LL. T. 5765 5 
70 Sol. Jo. 670; [1926] B. & C. R. 914. 


5194. Add. Annotation :—Consd. Allen v. Royal 


Bank of Canada (1925), 41 T. L. R. 625. 


business, except in cxtraordinary 
circumatances.—TRUSTS & GUARANTEE 
Co., LTp. v. DRUMHELUER POWER Co., 
11924] 2 D. L. R.. 208; [1924] 1 


PART III. maby ee SUB-SECT. 6.— 
. (0). 


sb Duty to preserve hd carry on under- 
laking as going concern J— NATIONAL 
TrRuart Co. t. DOMINION TRON & STEWL 
Co. (N.8.), (1927) 8 D. L. R. 1063. -- 
CAN. 


PART Ill. SECT. 34, SUB-SECT. 6. -— 
D. (a). 


sd. Jurisdiction of court to order— 
In urnding-up proecedings -- On petition 
Jor conveyance to mortyagee of com- 
any’s equity of — redeinpteon.jJ—Re 
IS8EX LAND & TIMBER Co., TROUT’S 
Case (1891), 21 O. Rt. 367.—-CAN. 


In winding-up proccedings —On petition 
for conveyance to mortgagee of company’s 
equily of redemption.) —Re ESSEX LAND 
& Timnen Co., Trout’s Case (1891), 
21 0. R. 367.—CAN. 


PART IIL. eer va SUB-SECT. 6.— 


8k. Affidavits — Made before in- 
stuiution of proccedings—Inadmissible.] 
—TRUSTS & GUARANTEE Co., LTD. v. 
DRUMHELLER POWER Co., [1924] 2 
1). ae 208; [1924] 1 W. W. R. 1029. 

5130 i. Fr parte application.] —A 
receiver ought not to be appointed ex 
p., especially for the purpose of taking 
possession of & managing a going 
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W. W. ht. 1029.—CAN. 
PART III. SECT. 34, SUB-SECT. 6. 
E. (f) ii. 


Ue Abs EVEN IN, |] Ber ey 4 D. L. ave ow 
57 O. L. R. 499; 5 C. B. R. 835. 
CAN. 

PART II. SECT. 35. 


sm. Meaning of *‘ being wound up ”’ 
—Under Companies Ordinance, 1901 
(c. 20), 8. 47.]}—The wards do not refer 
to a winding up under any particular 
Act in the sense of a dissolution, but 
mean a winding up of a co. in the 
senac of a realisation of the assets, a 
distribution of the proceeds among 


Vol. X.— Companies. 


Cases 5314—5474. 


5316a. 


5314. Add. Annotations :—Distd. Re Stanton, Hogg 5357. Add. Annotation :—Refd. Loch v. Black- 
v. Maule (1927), 44 T. L. BR. 118. Refd. Re wood, [1924] A. © 783. 
Stanton, [1928] 1 K. B. 464. 5357a. ——.]--A co. was registered in Barbados 
5316. Add. Annotations :—Consd. Re Stanton, under Cos. Act, 1910, of Barbados, as a 


Hogg v. Maule (1927), 44 T. I. R. 118; 
Refd. Re Stanton, [1928] 1 K. B. 464. 
Mentd. R. v. Central Criminal Court JJ., 


Ez p. L. C. C., [1925] 2 K. B. 43. 


May decide validity of debentures.|— 
Less than three months before the commencc- 
ment of its compulsory winding up in a county 
ct., aco. having a paid-up capital of less than 
£10, 000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act, s. 210, or as a floating charge created 
otherwise than tor cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect. of the sunis expressed 
to be secured thereby except as unsecured 
creditors :—Held : the county ct. judge had 
jurisdiction to entertain the liquidator’s 
applicat on, &, as he had done so, his dis- 
eretion could not be interfered with.—Ne 
eX, & i. Sranton, Lrp., [L928] 1 WK. RB. 
464; 97 lL. J. K. B. 131; 138 L. T. 75; 44 
TT. L. R. 118; [1927] B. & C. R. 187, D. ©. 





public co., in order to carry on testator’s 
business & to divide the profits of it between 
members of his family entitled under his will 
to share them; the managing director had 
&® preponderating voting power. Upon a 
petition for winding up by shareholders who 
were not directors, it appeared that the 


directors had omitted to hold general meet- 


ings, or to submit accounts, or recommerd a 
dividend, & that they had laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position & affairs & to acquire 


petitioners’ shares at an _ under-value :— 
Held: the power to wind up the co. under 


sect. 127 (vi) of that Act [which was identical 
with 1908 Act, 5s. 129] was not confined tc 
cases in which there were grounds analogous 
to those mentioned earlier in the sect.; & 
in the circumstances of the case, regard 
being had to the domestic character of the 
co., petitioners were entitled under that 
provision to a winding-up order.—Locn v. 
BLACKWOOD (JOHN), Lrp., [1924] A. C. 783 ; 
93.1. J.P. C. 257; 1381 LT. 719; 40 T. L. RR. 
732; 68 Sol. Jo. 735; [1924] B. & C. hk. 209, 


5337. Add. Annotation :-—Refd. Loch v. 


wood, [1924] A. C. 783. 
5343. Add. 


pool & Martins v,. 
ww, Karle v. 
T. La. R. G05. 


5354. Add. Annotation :—Refd. Loch v. 


wood, [1924] A. C. 783. 


creditors & an adjustment of the rights 
of shareholders among themselves, & 
therefore a co. may be “ being wonud 
up °° in this sense under Bhpcy. Act, 
as well as under cither Dominion or 
provincial Winding-up Acts.-—Re IRMA 
CO-OPERATIVE Co., LTb., Re Love & 
KNUDSON, [1925] 1 "D. L R. 27; [1924] 
3W. W R &50.--—CAN., 


PART III. SECT 36, SUB-SECT. 1.--A. 
t. Add ‘*' revsd. 14.8. C. R. 624.”’ 


PART III. SECT. 36, SUB-SECT., 2.—B. 


ni Delay not accounted for.|— 
Re SOUTHLAND WOOLLEN MILLS, LTD., 
[1929] N. ZZ. L. RR. 289.-—N.Z, 


PART IIL. sacha 36, SUB-SECT. 2.— 
- (a). 


—— J-—-Where the notice pro- 
ae for by W An BES -up Act, R. S.C, 
1906 (c $44), ». 4, has not been served, 
& u potition ne Ww inding-up order 1s 
presented, the question whether the 
co. is * unable to pay its debts as they 
become due,” within sect. 3 (a), must 
be determined by the ct. upon the 
mutorial filed.—Jée Mino Wokat Co 
Ltp., {1920} 2 D. L. R. 1170: [1925] 

1 W. W. R. 1142; 35 Man. IR. 1; 
an B. R. 707.—CAN. 





PART III. SECT. 36, SUB-SECT. 2.— 


D. (a). 

di. ——- ~——— a JAMES LUMBERS 
Co., LTp., [1926) 1 D. L. R. 1733 58 
oO, LD: R. 100.—CAN. 

d ii. —~-- --———.] — Re Buitisn 


ISMPIRE STEEL Corpn., LTp. 


(N.S.), 
[1927] 2 D. L. R. 964.—CAN. 


Annotation :—- Mentd. 
Dick, Cloncurry v. Fenton, [1926] Ch 902 


5346. Add. Annolations :—Mentd. Bank of Liver- 
Holland (1926), 
Hemsworth R. D.C. 


Black- P. C. 
5372. Add. Annolalion :—Refd. loch v. Black- 
Re Quintin wood, [1924] A. C. 783. 
9388. Add. Annofation :--Consd. Loch 1. Black- 
wood, [1924] A. C. 783. 


OE tte, 
(1928), 44 


5397a. —-— Omission to hold general meetings or 
to submit accounts.|—Locn v. 


BLACKWOOD 


(JOUN), LIp., No. 538574, ante. 


Blach- 


5474. Add. Annolation :—Mentd. Re City Equit- 


able Fire Insce. (1924), 40 T. L. R. 853. 


PART I. SECT. tb} SUB-SECT. 2,— 
i. 


fi.-—— Property of speculative value.) 
---Appct. was a minority shareholder, 
holding 37,500 shares of the total 
cupitalsation of 2,000,000 shares. 
The property owned by the co. wus 
un undeveloped mining location of 
merely speculative value. The loca- 
tiou was intact & there were practically 
no liabiities, but the actual carb im 
the treasury was trifling :—J/eld: the 
case was not brought within the class 
of cases in wineh @ winding-up 15 
ordered, because the whole substratum 
of the undertaking has disappeared.— 
Re JURY GoD MINKE DEVELOPMENT 
©Oo., LTp., [1928] 4 D. L. R. 73853 63 
O. L. R. 109 —CAN, 


PART Itt SECT. 36, SUB-SECT. 2.— 
D. (b) ii. 


li, ——- - ——.]—- Re DOMINION STEKL 
Corry, (N.S), [927] 4D. Le It 


PART HII. SECT. eer eee 2.— 


5384 ii. .J—Although @ co. may 
be wound up where there is a complete 
deadinck in its managoment, where 
a substantial majomty of the share- 
holders are opposed to the making of 
the order, whore the petition is the 
outcome of a mere domestic quarrel, 
& where no substantial advantage will 
accrue from the granting of the order, 
an order will not be made.—He 
SnoIPway TRON Bett & WIRE MANU- 
FACTURING Co., LTp., [1926] 2 D.u. 7. 
887; 58 O. Lh. ht. 585.——-CAN, 


t i. Differences between two sole 
memtbers.J}—Where resp. had treated 








the co as his own business in such a 
way as to destroy lus fellow-share- 
holder’s contidence in the impartiality 
of his admunistration :-—Held : it was 
jgust & equitable thut the co should be 
wotnd Sa ae: ~v. DRYSDALE, 
[1925] S. GC, 311.—SCOT. 

t ii. - —— Deadlock caused by petr- 
tioncrs.) ~Winding-up) order refused. 
—Re JAMES LUMBERS Co., LTb., 
ARE DL. R17, Sb8O.L. R 100 


PART Hl. eae is SUB-SECT. 2.— 
- (e). 

9397a i. -——--~ Managing director 

‘onducting affairs as though company 

his private business. |}—BAIRD v. LEEKS, 
[1924] S. C. 83.—SCOT. 





PART III, SECT. 36, SUB-SECT. 3.— 
B. (b) iv. 

qi. ——.]—A petition for 
the winding up of | aw co., filed by a 
creditor with the view of enforcing 
payment of a disputed dobt, 1s an 
abuse of the process of the ct & should 
be dismissed —VPYDA SATYARAZU 1. 
GUNTUR CoTron & PaPrER MILLA Co., 
Lrp. (1924), I L. R. 48 Mad. 267.-- 








5439 ii, ——— —— | —SWILNFIELD 
Coup Srorage & MArOoRT Co. OF 
SouTO AFRICA, LTD rv. Laver (1924), 
45 N.L. 1. 73.—S. AF. 


PART III. SECT. 36, SUB-SECT. 3.-- 
B. (c) 1. 

Ececutor of deccased shure - 

holder.|\—Ueld : entitled to present 

a winding-up petition, although his 

name had not been entered in the books 


25 


5484 i. 


Cases 6590a—-6150b. 


55890a. —-- - Effect on right to costs.|—-PRACTICE 


5604. Add. Annotation : — Mentd. 


5648. Add. 


5890. Add. Annotation 


Note, [1929] W. N. 66, 
Hunter v. 
Stadtische Hochseefischerei Gesellschaft,[1925] 
2 K. B. 498. 


Annotation :—- Refd. 
Assee., [1926] Ch. 191. 


Re City Life 


5841a. Issue of debenture—For money advanced to 


company for payment of wages.] -— fe PAK 
Warp & Co., Lirp., No. 5186a, ante. 


Add. Annotations :---Distd. Re Stanton, 
_ oo Maule (1927), 44 T. L. Re. 118. 
Refd. Re Stanton, [1928] 1 Kk. B. 464. 


Mentd. RR. wv. Central Criminal Court JJ., 
Ex p. L. C. C., [1925] 2 K. B. 43. 

:— Mentd. More v. Weaver, 
1928) 2 K. B. 520. 


ENGLISH AND Empire Digest SUPPLEMENT. 


entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the asscts for distribution among the 
general creditors, including appct.—Re Har- 
RINGTON Motor Co., La p. CHAPLIN, [1928] 
Ch. 105; 97 L.J. Ch. 55; 188 L. T. 185; 44 
tT. L. R. 58; 72 Sol. Jo. 48 ; [1927] B.& C. R. 
198, OC. A. 


Annotation :—Apld. Hood’s Trustees v. Southern Union 
(,eneral Insce. Co. of Austrajusia, [1928] Ch. 793. 


6064. Add. Annotations: 


Consd. Re Stanton. [1928] 
i K. LB. 464. Refd. Re Stanton, ~ 
Maule (1927), 44 T. L. R. 118. 





6137a. ——- ——- ——- ——-.J—_Re Oxrorp & 


WORCESTER EXTENSION & CHESTER JUNCTION 
liy. Co., Porrger’s Casmk (1849), 1 De G. & 
Sm. 728; 5 Ry. & Can. Cas. 628 ; 18 L. J. Ch. 
247; 138 L. T. O. S. 320; 13 Jur. 691; 63 
i. R. 1270. 


5908a. Application for order under 1908 Act, 

s. 175 (6), for exculpation-—-Right. of successful 

applicant to costs.,;—fie AMUSEMENTS CON- 
Co., Lirp., [1927] W. N. 7. 


5953. Add. Annolalion :—Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 858. 


- Refd. Le Windsor Steam 


5972. Add. Annotation : 


110n 


Annotations -—Consd. Re South Essex Hstuary & Reelama- 
Co., kx p. Pain & Layton (1869), 17 W. I. 275. 
Refd. Jte Shrewsbury & Leicester Ky., Re Vardy (1851), 
20 L. J. Ch. 3253; Hope wv Liddell (1855), 20 Beav. 438. 
6150. Add. Annotations :—Refd. Re City Equitable 
Fire Insce. (1924), 40 'I. L. R. 853; Re Htic, 
[1928] Ch. 861. 


City EqQuiraBLE Fire In- 


Coal Co. (1901), 14d. (1928), 140 L. T. 80. 


6056a. ——- Damages & costs paid by insurance 


company in respect of judgment obtained 
against insured company.|—Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
co. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the mnount of the damages & costs to 


6150b. 


SURANCE Co., Lrp., No. 3059a, ante. 

J—The liquidators of a co. issucd a 
surmmons under 1908 Act, s. 215, against 
the secretary of the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director :—Aeld: the operation of sect. 215 
was not. applicable to all cases in which a co. 
had a right of action against an officer of the 





the liquidator :-—Held : 


of the co. as the bolder of the shares, 
& notwithstanding that the co.’ 
Act) of Incorporation provided = that 
eertain formalities must be observed 
before the co was obliged to recognise 
no & shareholder ao persou who had 
become such by transtuussion by law.— 
Re GREAT WEST PERMANENT LOAN Co. 
& WINDING-Up Act (Man.), LI927] 2 
W. W. ji. 15.— CAN. 


PART III. SECT. 36, SUB-SECT. 3.— 
(a) i. 

li. General rule—Wianding un detri- 
mental to all concerned. \—Winding-up 
order set aside.—Jte SHIPWAY IRON 
BELL & Wikk MANUFACTURING Co, 
Lrp., (1926) 2 D.1.8 8873; 58O.L. RR. 
585,-—-CAN, 


PART Ul. SECT. 36, SUB-SECT. 3.— 


appct. 


was) not 
to the wishes of a majority of creditors, 
the cireumstances were of such a 
speciul character that an exception to 
the generul rule should be made, & a 
windiig-up) order pronounced.——BOu- 

4s tv. MANN, MACNWAL & Cuo., LTD., 
(1926), 8. C. 637 —SCOT, 


PART III. SECT. 36, SUB-SECT. 3.— 
E. (h). 


sm. AMuwamindion of — petitioner— 
Application by sharcholders for second 
application.|—Application refused.— 
Re WInDING-Up Acy, Ite GREAT WEST 
PERMANENT LOAN Co. (Man.), [1927] 
2W. W. RR. 433.—CAN. 


PART III. SECT. 36, SUB-SECT. 4.— 
B. (g). 


m i. —~- Sale of goods—-Monthly 
delivertes—Company am default af pay- 


D. (a) ii. ment for premous deliverics.J—HAMIL- 
qi. ——- Meceplional curcumstanees.]) TON vt. HAMILTON STEEL Co. (1911), 


—A creditor of a co. presented a 
ectition for the winding up of the co. 
y the ct. The co. had gone mto 
voluntary liquidation, & tho petition 
was opposed on the ground that the 
wajonly of the creditors desired the 
Voluntary winding up to be continued. 
A statement of the  co.'s affairs 
showed that its Jrabilities amounted 
to £335,000, whale its assets were 
estimated at £9,500; that about 
£2116.000, stated to be irrecoverable, 
had been advanced to directors of the 
eo.: & that the co. had reeecived lurge 
advances [rom assoe1ted cos, part 
of whieh were completely  seenred 
Creditors tuo the extent of £500,000, 
including oue whose elaim amounted 
to about two-thirds of the co ‘s whole 
indebtedness, had assented to the 
voluntary winding up, & petitioner, 
who was a creditor to the extent of 
£5,000 only, was the sole creditor who 
objected to the co. being wound up 
voluntarily :—Held: although us a 
general rule the co, would have regard 


! 
| 


18 OJ. W. R. 739; 20. W.N. 779; 28 
QO. L. T. 270.—CAN. 


PART III. SECT. 36, SUB-SECT. 8.-—-B. 


sp. Officer of company—Becomes 
funectus offico on dissolution of com- 
pany.] — KRISHNASWAMT NATDU vt. ANDI 
Cuerri (1927), 1. L. RR. 51 Mad. 681.— 
IND. 

st. Liability to justify exnenditure— 
Necessity for proof of misfeasance.|— 
Before a Hquidator can be called upon 
to justify an expense incurred by him 
in the course of liquidation, some 
particular evidence of negligence or 
breach of trust must be adduced before 
the case can bo left to & Jury.—NEW 
BRILLIANT FREEHOLD GOLD MINING 
Co., LTp. v. MILs, [1928] St. R. Qd. 
120.——AUS. 


PART III. SECT. vis SUB-SECT. 8.—— 


k i. ——— Action by company—T'o 
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co., but was limited to cases where there had 


recover purchase price of shares- What 
defences availlable—Fraud | KARMIRS 
Pack Co., Lrp. @ LULny & TULLY, 
FARMERS Pack Co., Lp. v. Havers 
(Man.), 11927] 2.7. Re. 7193) [1927] 
LW. W. Rh. 902.—CAN. 


PART Il. Bea a SUB-SECT. 8.- 
e Cc . 


sb. Change of  svulicitor — When 
permissible—Under order of court.J-~ 
Re CONTINENTAL FIRE & CASUALTY 
Co., [1924] 3 DL. L. R. 9; 2 W. W. RR. 
440: 34 Man. L. I. 482.—CAN. 


PART III. SECT. 36, SUB-SECT. 9.—A. 


sc. Notice of meeling — To share- 
holders. |—It is the duty of the trustee 
to give sharcholders of an insolvent co. 
the same notice of the first. mecting of 
creditors as is sent to those who are 
ordinarily deemed to be creditors, but 
the trusteoe’s failure to do so does not 
invalidate the mecting, unless the 
irregularity has prejudiced the share- 
holders. — Re PATRICIA APPLIANCE 
Snors. Lrp., [1925] 3 D. L. R. 1160; 
520. L. R. 215; 2C. B. R. 466.—CAN, 


PART III. SECT. 36, SUB-SECT. 10,— 
B. (f£) ini. 

6110 i. Whether justified—Kramina- 
tion of officer.}—An officer of a co. 
summoned for examination must, on 
the examination, disclose the informa- 
tion he has concerning the trade, deal- 
ings, estate or effects of the eco. in 
liquidation, regardless of whether he 
acquired it in his official cupacity or 
otherwise, subiect to his right to object 
to incriminating questions & those 
involving professional privilege.—Re 
McMILLAN GRAIN Co. & WINDING-UP 
AcT, (1927) 3 D. L. R. 229: [1927] 
ae W. R. 899 7 36 Man. L. R. 454,.— 


been something in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 215. -- 
Re Eric, Lrp., (1928) Ch. 861: 97 Ja. J. Ch. 


Vol. X.—Companies. 


Cases 6150b—6368a. 


the magnitude of the claim it} was the duty 
of the liquidator carefully to investigate the 
validity of the proof & therefore he was liable 
for misfeasanece, but the ct. would exercise 
is discretion under the section by ordering 
him to contribute to the assets of the co. 


400: 140 L. T. 219, [1928] Bo & CO. RSI. 

6154. Add. Annotations :- -Distd. Re Stanton, Nogg 
v. Maule (1927), 44 T. L. B. 118; Refd. lve 
Stanton, [1928] 1K. Lb. 464. 

6158. Add. Annolution :—Refd. Weld v. 
[1929] 1 Ch. 388. 

6161. Add. Annotations :—As to (1) Consd. Re 
Ettic, [1928] Ch. 861. As fo (2) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 
853. 

6164a. Creditor- -Misfeasance by liquidator.!|— Ac 
Home & COLONIAL INSURANCE Co., LTD., 
No. 6180a, post. 

6169. Add. Annotation : --Consd. &e tic, [192s | 
Ch. S61. 

6173. Add. Annotation :—Refd. Re City Kquitable 
Fire Insce. (1924), 40 T. L. R. 853. 

6173a. ——— Article relieving directors from loss— 
Unless arising from wilful neglect or default.] 

-Re Ciry NQUITABLE FIRE INSURANCE Co., 
Lrp., No. 3059a, ante. 

6173b. ——.]—Le Firtc, Trp., No. 6150b, ante. | 

6180a. Payment under invalid contract—Un- 


only such an amount as would enable all the 
ereditors to be paid in full with interest at 
5 per cent.—Ae Home & CoLOoNtAL JNSUR- 
ANCE Co., Lrp. (1929), 45 T. LL. RR. 658, 

6180b. Extent of liability--- Discretion of court.|— 
Re Home & COLONIAL INSURANCE Co., LTD., 
No. 6180a, 

6182. Add. Annotations :---As to (1) Consd. Re 
Etic, [1928] Ch. 861. As to (2) Apld. Re A 
Debtor, [1927] 1 Ch. 410. 

6183. Add. Annotation:—-Apld. Le A Debtor, 
[1927] 1 Ch. 410. 

6212. Add. Annotaiion :—Refd. Re City Equitable 
Tire Insce. (1924), 40 T. L. R. 853. 

6222. Add. Annolation :---Refd. Ite Darwen & 
Pearec, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

6229. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1 Kk. B. 589. 

6238. Add. Annotation : —Mentd. Douglass 
Liovds Bank (1929), 34 Com. Cas. 263, 
6241. Add. Annotation: — Mentd Hunter — v. 

Stadtische Hlochseetischerei Gcesellschaft.[1925 ] 


Petre, 


—_— 


stamped policy.|—-A co. entered into marine 
insurance contracts which were not, as 
required by law. embodied in stamped policies, 

m the liquidation of the co., the liquidator, 
being then unaware that in the absence of 
stamped policies the contracts were mvalid, 
admit ted a proof & made a payment in respect 
of a very Jarge clam under the contracts. 
On a misteasance summons taken out against 
the liquidator by a ereditor of the co., 
under 1908 Act, 5s. 215 :-—Held: in view of 





2 i. B. 493. 


6346. .fdd. Annolation :---As to (1) Refd. Swift 
v. Board of Trade, [1925] A. C. 520. 
6368a. -—— For salary for dismissal without 


notice.|-—-Where a clerk claimed to be paid 
out of the assets for services rendered, & 
& year's salary tor dismissal without notice, 


contrary to agreement :---Held: he was 
entitled to the salary as claimed. Re 


MADRID BANK, fa p. WILLIAMS (1466), L. Rb. 


PART III. SECT. 36, SUB-SECT. 10.— 
C. (da) 1. 


sd. Somelhing in naturc of — mus- 
conduct.J—To make wo person lable 
under Cos. Act, 1903, s. 2504, Le must 
be shown to have been guilty of some 
*gisconduet by which the co. has 
suffered loss. There must be actual 
loss or damage measurable in terms of 
money.—e Buick SaLes, Lrp., [1926] 
N.Z. L. R 24.—N.Z. 


PART IJ. SECT. 36, SUB-SECT. 10.— 
C. (d) iii. : 
se. Payments to discharge durectors 
leabelity on aquarantee.}--W hen a co. is 
1usolvent to its directors’ knowledge, & 
the directors coabe payment of all but. 
small & pressing accounts & pay all 
the rest of the co.’s tukings into the 
bank to wipe out the co.’ overdraft, not 
with intention to prefer the bank, but 
in order to wipe out the directors’ 
liability as sureties under their personal 
wuaranutee of the overdraft, such pay- 
ments do not amount to a misfeasance 
or breach of trust within Cos. Act, 
1908, 8 254.-—Re Linney (H.) & Co., 
Lrp., [1925] N. Z. Li. R. 907.—N.Z. 


PART Hl. a er Umnner ans 10.— 
° & e 

6201 i. Position of ligudator on 
summons— Security for costs—Th hether 
court will order.)---OQn Ww sUuNIMoOns for 
an order requiring the liquidator to 
give security for costs: — Held: 
although the ct., in the cxerciee of its 
genoral jurisdiction, could order security 
to be given, nevertheless the established 
practice in the English cts. should be 


followed, & the summons mast be 
dismissed.-—2’e = NiW GEALAND  — 
Macunish Co, Lroe (PN LiguipaTion), 
{IVZTIN. A L WR. 1O00-- NZ, 


PART III. SECT. 36, SUB-SECT. 10.— 
E. (a) in. 


6221 i. When leable as contritulory -- 
General rule J- A past member of a 
limited co. may be Jiable to contribute 
to its assets in a winding up, notwath- 
standing the jact that the existing 
mombers at the date of the conunenee- 
ment of the liquidation hold fully- 
paid shares only.—e SOUTITERN CRoss 
Motror Furs, Lrp , hr ip. KELLEWAY, 
[1926] Ve. L. Ro 627: 48 ALL. TT. 100; 
11926] Argus L R427 - AUS. 

se. Who are past mnembers— Deceased 
jornt shareholder.) ---Opon the death 
of one of several joint holders of a 
share in a limited co., deceased hecoines 
a pust member within Cos. Act, 1809, 
#, $3, &, In the event of the co, going 
into liquidation prior to the expiration 
of a period of one year from his death, 
his personal representatives ure liable 
to be placed upon the B. list of con- 
tributories of the co.—e Woon 
TRADING Co, Lip. (NO. 2) (L920), 28 
S. RN. S. W. $553 15 N.S. W. WON. 
113.—AUS. 


PART II. ic a hall 10.— 
. ). 


sj. How enforced —Right of  liqui- 
dator to bring action. \—~-Cus. Wanding- 
up Act (Sask.), ss. 15 & 22, which 
establish a summary statutory pro- 
cedure, enabling a liquidator to got 
payment froma contributory under the 
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2 Ing. 2163 35 1.0. Ch. 171; 


Lt W. R. 706 | 


Act instead of proceeding by action 
are only permissive & not obligatory, 
& the bquidator is not hound to havo 
recourse to that procedure but may 
Piecied by way of action.—Masncar 
vo MCKENZIE & SON, [19894]2 D. L. R. 
1Jizv; 2 W. W. RR. 521.—CAN. 


PART III. SECT. 36, SUB-SECT. 10.— 
- (c). 


ti. }—-There is nothing in 
Winding-up Act to justify the suggestion 
that in settlume the list of contributones 
regard 19 to be had only to those share- 
holders whose lability is subject to 
call.—He NATIONAL STADIUM, LTDb,. 
(1921), 55 O. L. Ji. 199.—CAN, 


sk. ——~ Deceased = sharcholder.] --- 
Re CANADIAN CoRDAGR & Mavwnu- 
FACTURING Co. (1923), 54 O. L. it. 
486.—-CAN. 





PART II}. SECT. 36, SUB-SECT. 10.— 
GE. (eo) nu. 

6296 ii. --— ----—- ]--A member of a 
co. in hawidation ik lible direspect of 
npatdk calls, even though, as aeuinst 
the eco, the realisation of such ealls 
may hbave become barred div ithuta- 


tion -—— #le Dia De xn-MUdsoOoKIE 
ELeerTRG PTRawwat Co. Lip, Be 
Panwa Lun (4927), | J. hk. 60 All. 
476§.- IND. 

6298 i. --- - Power of liquidator te 
make unmedeate eall—for whole of 
unpad balance ou shares.)}-—Re IRMA 
Co-ophnRAtTIVE Co... Lib., Re Lover 
& Kxrpson, (1926/1 D. I, Roy, 


[19¢41 5 WW. it. 850.--CAN, 


Cases 6368a—6456. 


sub nom. Re MADRID BANK, LID., Ea p 
JioLDER, Ea p. WILLIAMS, 14 L. T. 456. 


Annotations eae fe ue Bank, Wilkinson’s Case 
(1867), 15 W Re General Exchange Buuk, 


Preston’s Claim (i368), 19 1. T. 138. 
6374. Add. Annotation :—Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1925), 
94 L. J. K. B. 858. 


6392. Add. Annotation :——Consd. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 


6394a. |\—The society, under a loan 
stock trust deed, issued Joan stock bearing 
interest at 7 per cent. with a quinquennial 
bonus of 24 per cent. Under the trust deed, 
entered into by the society with trustees for 
the stockholders, an amount equal to 74 per 
cent. on the par value of the stock was to be 
paid to the trustees, for apportionment to 
the interest & to a fund for the bonus. At 
the date of an order for the winding up of the 
socicty, most of the stockholders had recetved 
payment in full of interest at 7 per cent. on 
the amount of loan stock issued, up to & 
including a date seven months before the 
order. The trustees lodged with the 
liquidator a proof stated to be for cash 
wdvanced on loan; & this summons asked 
(i) whether the proof should be rejected to 
the extent of interest proved for above 74 per 
cent. up to the date of the commencement 
of the winding up; (ii) whether interest 
should be calculated, at 5 per cent., to the 
date of the order or to the commencement, 
of the winding up; & (ili) whether Bkpcy. 
Act, 1914 (c. 59), s. 66 (2) (0), had any 
application to proof or dividend in respect 
ot the loan stock :—eld: (1) the amounts 
proved for by the trustees were to be com- 
puted only to the date of the commencement 
of the winding up; (2) Bkpey. Act, 1914 
(c. 59), s. U6, was not incorporated by 1908 
Act, s. 207, so as to apply in the winding 
up of an insolvent co., & that the trustees’ 
proof was therefore calculable at the rate of 
7s per Sey AGRICULTURAL WHOLESALE 
SOCIETY ie 29)2 Ch. 2613 98 L. J. Ch. 396 5; 
i411. DL; 45 T. Tu. R. 467. 

Annotation :--As is (2) ’Apld. Rte Wells, [1929] 2 Ch. 260. 


6396a. —-— Whether bankruptcy rules applicable. | 
—Ite AGRICULTURAL WHOLESALE SOCIETY, 
No. 6894a, afte. 


6400. Add. Annotations :~-Mentd. Re Clemmons 
Aluminium (1924), 94 L. J. K. WL. a3 

Costello v. Brown (1924), 04 L. J. K. B. 2 

fic Snowdown Colliery Co., South- factes 

Joallield Extension Co. v. Snowdown Colliery 


Co. (1925), 94 L. J. Ch. 305. 


6406. Add. Annotation :—Mentd. Le City Life 
Assce. (1925), 42 T. L. kt. 45. 


6409. Add. Annotation :-—Consd. lve 
[1924] 2 Ch. 200. 








Pitchford, 


6409a. Rule limiting rate of  interest.|—Jic 
AGRICULTURAL WHOLESALE Society, No. 
OSOLa, ante. 

6427. Add. Annotation :—Refd. Re City Life 


Assce, (1925), 42 T. L. R. 45. 

6436a. .j}—In a common law action by a - 
in liquidation against a shareholder for 
call made before the liquidation, deft. nes 





PART IIL. Be a news 11.-- 
e a e 


6423 i. ———.J]—Shareholders are not 


entitled to set off against their liability 
for immediate payment of the amounts 
unpaid on their shares any dividends 
owing to them.—He IRMA CO-OPERA- 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


no right of set-off in respect of sums alleged 
to be due to him from the co.—-ALLIANCE 
Fitm CorpN., Lrp. v. KNOLES (1927), 43 
T. L. R. 678. 
| 6442. Add. Annotation :—Mentd. Re Pink, Elvin 
v. Nightingale (1926), 70 Sol. Jo. 1090. 
6442a, ——-.|—Applt., the managing director of 
a co. which was insolvent, recovered judgment 
against the co. for repayment of moncy lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applit. to repay to the liquidator thav 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar 
refusing to allow applt. to set off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which he had 
recovered judgment against the co. :—Held : 
the indebtedness of applt. having been 
incurred under an order made after the date 
of the winding up, there were at that date 
ho mutual debits capable of set-off; the 
payment by the hquidator being void as 
a traudulent preference, applt. had not 
any Valid or effectual right of set-off in respect 
of the sum he had becn ordered to repay 
to the hquidator, & his only right was to 
prove in the winding up with the other 
ereditors. --Re A DEBTOR (82 of 1926), [1927] 
1 Ch. 410; 186 14. T. 3493 sub nom. Re 
Mumrorp, DreBror v. PETITIONING CREDITOR, 
Er p. OFFICIAL RECEIVER, 96 L. J. Ch. 75 ; 
[1926] B. & C. R. 165, D.C. 
6444. Add. Annotation :—Refd. Ive 
Assce. (1925), 42 T. L. R. 45. 
6445. Add. Annotation :—Apld. Ke A Debtor, 
{1927} 1 Ch. 410. 
6446. Add. Annotations :—As to (2) Refd. Re City , 
Lite Assce., [1926] Ch. 191. Generally, Mentd. 
Martin v. Stout, [1925] A. C. 359 ; Tyldesley 
U. D.C. v. Leigh R. D. C. (1925), 23 L. G. R. 
243. 
Add. Annotutions:— As to (2) Apld. Re 
City Life Assce., [1926] Ch. 191. Refd. 
National Benefit Assce., [1924] 2 Ch. 339. 
6455a. Joint partnership debt — Creditor 
member of firm.|—1n the winding up of a co. 
the liquidator sought to sect off against a debt 
duc by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member :— 
eld: the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner.— 
Re PENNINGTON & OWEN, Ltp., [1925] Ch. 
825; 95 L. J. Ch. 93; 184 L. T. 665 41 
i L. RB. 657 ; 69 Sol. Jo. 759; [1926] LB. & 
C. R. 39, C. A. 

6456. Add. Anwotations :—Refd. Re Clemmons 
Aluminium (1924), 94 I. J. K. B. 487. 
Mentd. Re Snowdown Collicry Co., South- 


—- oe on eee 


City Life 


64.47. 





/ 
| 
| 
| 
| 
| 
| 


TIVE Co., Lrp., Re Luvk & KNUDSON, 
{1925)1 D. L. KR. 27; [1924] 3 W. W. RR, 
850.—CAN. 

o. Add ‘* revsd. 16 8. C. R. 456.” 


388 


Eastern Coalfield Extension Co. v. Snow- 
down Colliery Co. (1925), 94 L. J. Ch. 305. 


6460. Add. Cilalions:—-130 L. T. 1: [1923] 
B. & C. R. 114; affg. S. C. sub nom. 
Re WeErB (II. J.) & Co. (SMITIIFIELD, 


LONDON), Lrp., (1922) 2 Ch. 369. 


Add. Annotations :—Refd. Ie Wingct, Burn 
v. Winget, [1924] 1 Ch. 550. Mentd. Gilbert. 
v. Gilbert & Bougher (1927). 96 L. J. P. 137. 

6462. Add. Annotation :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550. 


6465a. —--—— Rates paid by director —-Preferential 


Vol. X.—Companies. Cases 6456— 6745. 


6500. Add. Annotation :—Refd. Re Woulder, [1929] 
1 Ch. 205. 

6506. Add. Annolation :—Apld. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 

6565. Add. Annotations :-—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Wholc- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts 
& Somerset Farmers (1928), 98 L. J. Ch. 17. 

6567. Add. Annolation :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

6591. Add. Annotation :~-Refd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

6663. Add. Annotation :—Refd. Re South Rhondda 


rights of director.|—Re LamrLuGH IRON ORE 


10., No. 3105a, ante. 


6467. Add. Annotations :—-Refd. Re Clemmons 
J. 
Mentd. Re Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. 
down Colliery Co. (1925), 94 LL. J. Ch. 305. 

.— Ne GENERAL RApIo Co., 
(0-OPERATLIVE 
TRUST, LTp. ». THe Co., [1929] W. N. 172. 


Aluminium (1924), 94 I. 


Lrp., Ifrmst 





PART III. SECT. 36 SUB-SECT. 11. — 
D. (a) 


h i. ——— Rent.J—A landlord of .. 
co. in liquidation has a preferential 
claim {0 paymont up to thres months’ 
rent, where there are goods on the 


premises to that value at the date of ! 


liquidation.—Re SuRivES & MCKENZLE 
Pry., LTp., [1926] V. L. R. 565; 48 
A.L T. 993 [1926] Argus lL. R. 442. —- 
AUS. 
hii. S. P. Re CARPENTER HALES . 
Co., LYp. (1926), 26 S RR. N SS. W., 
43 N.S. W. W. N. 116.—AUS. 


PART III. SECT. 36, SUB-SECT. 11.— 
D. (b). 


sm. Price of wheal supplied wuneie~ 
Stale wheat scheme.jJ—The Minister 
charged with the administration of 
Wheat Marketing Acts sold a quantity 
of wheat to aco. which before payment 
went into liquidation :—Held:> the 
debt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the assets of the 
co. In the winding up of a co. the 
Crown 1s not bound by the provisions 
of Cos. Act, 1893, & its  uamend- 
ments.---Re OcKERBY & Co, Tp. 
(1922), 25 W. A. L Wt. 24.—AUS. 

50. Deht due to public Board. }—~Meout. 
Industry Act, 1015, No. 69 (N.S. W.), 
established a Board to adnunister the 
Act. The Governor had power to 
veto certain of its actions. The Board 
had wido powers, which it; exercised 
abt ats discretion; any power of intor- 
ference which a Minister of the Crown 
possessed was not such as to make the 
ucts of administration his acts. Money 
received by the Board was not paid 
Into the general funds of the State, 
but to its own fund .—Hleld-: a debt 
due to the Board was not a debt due 
to the Crown. -—-METROPULITAN MEAT 
JnDUsTRY BOARD v. SHievy, [1927] 
A. C. $99; 137 L. T. 782; 43'T. L. PR. 
701, P C.—AUS., 


PART ITI. eee SUB-SECT. 11.— 
« (c 

sq. Municipal tares &: tares due lo 
Public Utilities Commission—Payable 
before Crown  claims.)—Re  InTiER- 
NATIONAL METAL Works, Lip, Hz p. 
R., (1925) 1 D. lL. R. 309; 5 GC. BL. R, 
378—CAN. 


PART III. ache 36, perce 11.— 


st. Effect of Bankruptcy Act, a. 
48 (4).}—The above sect. does not 
restrict the amount of the debt for 
which an officer, director or shareholder 


453. 


K. B. 487- 


v. Snow- 


INVESTMENT 


of aco., which has made an authorised 
assignment, may in the first instance 
prove, & postpone the mgeht to prove 
fur the balance until all other creditors 
have been paid in full, but whilo allow- 
ing hin to prove for the full amount of 
his) claim, it merely restricts” the 
amount of payment or satisfaction in 
the aggregate which he may reccive 
on avcount of his claim as proven unti 
Cjaims of other ereditors have been 
aatisfied.—Re CALGARY FURNITURE 
Srore, Ltn & Ifaaes, (1924) 2 DD. L. RR. 
S08; (1924) L W. WwW. RR. 11373 4 
CG. TT. TR. 538.—CAN. 


PART III. os a Sicbaand 11.— 
. a e 

sv. Not bondholders under uUun- 
registered trust mortgage J—Re BRAvVER 
TRUCK Co (Ont.), [1926] 1) L. i. 71. 
---CAN., 

sw. hondholders Notwithstanding 
abandonment of lien against purchase: 
of asscls.J]—Re ST. JOHN RIVER Loa 
a Gg Co. (N. B.), (1927) 3D. L. R. 
800.—CAN. 





PART III. SECT. it ahaa 11. — 
- (bd). 

6490 i. Whether proof for total sum 
due at tune of claam—I\IVhere securities 
realised before claim.\—-Where a secured 
creditor realises on his seeurities him- 
self without sending in a claim to the 
liquidator or valunng his securities, he 
Is debarred from ranking on the estate 
for any deficiency, & must be regarded 
as standing outside the liquidation 
proccedings+.—McHVARLAND 0. LONDON 
NX LANCASHIRE GUARANTEE & ACCIDENT 
Co. (Cun.), [1927] 3° D. Lo. 67.— 


sy. Whether intercst on balanee after 
security echausted can be added.\j— In 
the hquidation proceedings of an 
insolvent co. a secured creditor after 
having exhausted his security cannot 
In proving as regards the balance of his 
debt. unsatisfied include interest after 
the date of the winding up order.- 
OPPENHEIMER v. MOOLA (1929), I. L. i. 
’ Ran. 514.—IND. 


PART III. SECT. 36, SUB-SECT. 12.—C. 


sz. Tight of judyment creditors to 
interest.J—On the liquidation of a 
co. judgment creditors who obtained 
their judgments after the commence- 
ment of the liquidation as well as those 
who obtained their judgments prior 
thereto held alike entitled to interest 
out of any surplus remaining after 
payment of all the principal debts.— 
Ite COLONIAL ASSURANCE Co, (Man.), 
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6740. Add. Annotation : 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

6741. Add. Annotation :-—Consd. 
[1927] 1 Ch. 410. 

6745. Add. Annotation :—Refd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 


Colliery Co. (1898), Itd. (1928), 72 Sol. Jo 





Refd. Re Lloyd’s Fur- 


Re A Debtor 


[1928] 5 WLW. mR. 703.- CAN. 
PART III. sat pun cern: 12.— 
. (ec). 
mi.- ~ .j--7?e SmMiurrona, Lrp. (IN 
BGT DATION: [1928] N. ZZ L. FR. 190. 


PART III. SECT. 36, SUB-SECT. 13.--- 


: Sale by mortgagces an 
possession }-~A co. being in liquidation, 
the infgees. went into possession prior 
to the issue of the winding-up order. 
The hquidator sought to restrain the 
Intgees. from selling without the 
sanction of the et., on the ground that 
such sule would be ai‘ proceeding 
against the co’: --/feld : the mtgees 
were procecding rightfully - Re BRITISH 
COLUMBLA TIE & TIMBER Co. (1908), 
IL BCR $1: OWL. R 195 - CAN, 


PART III. SECT. 36, SUB-SECT. 13.— 
D. (a). 


n. Add ** revsd, 23 A. R. 426 °° 


1 -—— —.- 





PART III. ahd acc ac 13. — 
- (Cc). 


sb. IW ril filed after winding-up order. | 
—Held: not to constitute a len, even 
for costs, ugainst the property of 
eo. ih laquidation.—- Re LuircH Cor- 
LLIERIES, Lrp. (Alta ), (1926) 1D. L. RR. 
1183, [1926]1 W. W. RR. 528.— CAN, 


PART III. SECT. 36, SUB-SECT. 15.—- B. 


sd. General rule jJ—In order to 
establish a fraudulent preference it 
must. be clear that the substantial & 
dominant view of debtor was to give 
a preference, & it is not sufficient that 
the ereditor was in fact preferred — 


Re NEW ZEALAND ELECTRICAL AP- 
PLIANCE & INGINERRING COo., Lirtp 5 


[1927JN.Z L. R. 16.—-N Z. 

sf. Deposit of leasc— To prevent 
creditor cashing post-dalcd cheque.}— 
Within the period of three months 
prior to the bkpey. of aco a lense was 
depouted with a creditor of the ca by 
way of security & to prevent the 
creditor from cashing 9 post-dated 
cheque which bh beld trom the co 
Held. os the purpose of the payment 
was to benefit debtor & to suave him 
from creditors’ pressure, there was no 
fraudulent prefcrence.— He DROGHEDA 
& Disrrick Co-OPERATIVE SOCIETY, 
LTp. (1924), 58 1 L T 42.—IR. 

sg. Loan of stock by dtrectors to com- 
pany— Mortgage of stock--Assignment 
of equity of redemption to directors.j— 
MICHELL v. BOOTH, [1927] 8. A. S. N. 
576.—AUS. 


* 


Cases 6746a— 6936a. 


6746a. Payment to principal creditor—To relieve 


6756a. Order of county court.|-—This ct. 


surety.}—-Where a payment has been made 
to a principal creditor with the intent to 

a guarantor of the debt, Bkpcy. Act, 
1914 (c. 50), s. 44, enables the liquidator i in a 
eeree winding up to recover payment 
from the person actually preferred. 

A private co., of which a father & son were 
the only directors & shareholders, was | 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as being 
a fraudulent preference within 1908 Act, 
s. 210, & a preliminary objection being 
raised that in any event no order for 
repayment could be made:—Held: the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed.—e STANLEY (G.) & Co., 
[1925] Ch. 148; 94 L. J. Ch. 187; 133, 
L. T. 37; 69 Sol. Jo. 36; [1925] B. & C. R. 1. 


6750. Add. Annotation :-- Mentd. Guatemala (Re- | 


publica de) v. Nunez (1926), 95 J. J. BK. B. 


O55, 


6751. Add. Annotations :—Mentd. King v. Sunday 


Pictomal Newspapers 
T. L, R. 229; Knight v. Ponsonby, [1925] 
1K. B. 545. 
will not. 
entertain appeals from county ct. orders, 
unless the order appealed agi vinst) has been 
completed & an office copy is produced tor 
our inspection (vn, J.).--Me Parkers Gar- 
AGE (SWADLINCOTE), Lp., [1929] 1 Ch. 139; 
Os L. J. Ch. 9; 140 lL. T. 174: 45 T. Ta. R. 
11; [1928] B.& CR. 144, D.¢. 


6775. Add. Annotations :—-Refd. Cornish Mutual 


Assee. v. J. R. Comrs., [1926] A. C. 281; 


| 
! 


6811. 


6823a. 


6857. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Hunter». 
Gesellschait, 


Add. Annotation : — Mentd. 
Stadtische Hochseefischerei 
[1925] 2 K. B. 493. 

Motion to validate debenture.] — /ic 
PaRK WAkbD & Co., Lrn., No. 5186a, ante. 

Add. Annotation :—Consd. Re Windsor Steam 

Coal Co. (1901), Ltd. (1928), 140 ].. T. 





| 6857a. —~- -|—A voluntary liquidator of a co. is 


6862. 
6874. 


' 6895. 


6904a. 


6936a. 


not a trustee within Trustee Act, 1925 
(c. 19), s. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. 30 (1).— 
Re Winxpsor SreamM Coat Co. (1901), Lrp., 
[1928] Ch. 609 ; 97 L. J. Ch. 288 ; 72 Sol. Jo. 
3353; [1928] B. & C. R. 3863; affd. on other 
erounds, [1929] 1 Ch. 151, C. A. 

Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

Add. Annotations :—Consd. Chibbett  v. 
Robinson (1924). 132 L. T. 26; Mudd v. 
Collins (19 ar 133 L. T. 186. Distd. Reed wv. 
Seymour (1927), 11 Tax Cas. 625. Refd. 
Seymour v. Reed, [1927] A. C. 554; Benyon 

Thorpe (1928), 97 L. J. K. BB. TOF. 

Add. Annotation :—Apld. Ne Tome 
Colonial Insee. (1929). 45 T. Ta. BR. 658, 

By recelver—tLiability of re- 
ceiver.|—'T'HOMAS v. Topp, No. 4979a, ante. 








sie SOUCY nce ee Add. Citations :—-180 TL. T. 13; [1923] 
(1920), (1924), 41 B& C. BR. 1145 affy. S. C. sub nom. Re 


WeEbr (H. J.) & Co. (SMITHFIELD, LONDON) 
Lrp., [1922] 2 Ch. 369. 

Add. Annotations :—-Refd. Re Winyct. Burn 
v Winget, [1924] 1 Ch. 550 Mentd. Gilbert 
av Gilbert. & Bougher (1927), 96 L. J. P. 137. 





- Deduction of income tax from payment 
of interest by company on mortgage.}— A 
co. having mortgaged all its property & 


assets, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtve. & the commencement ot the wind- 
Ing up the co. made no prolits, but paid three 


Greenberg v. Cooperstein, [1926] Ch. 657; several sums by way of interest on the mtge. 
Thomas v. Hvans, Jones v. South-West Jess imeome tax. The co. never paid or 
Lancashire Coal-Owners’ Assocn. (1926), 1385 accounted for such deductions of tax to the 
L. ‘I. 678. Mentd. Brighton College v. Mar- Inland Revenve Comyrs. :—Held: inasmuch 
riott, [1925] 1 K. B. 3123; Re United General as such deductions could not be said to 


Commercial Insce. Corpn.. [1927] 2 Ch. dt. 


answer the description of a tax “ assessed ” 


of Prohibition Act continue its busi- 


PART ILl. SECT. 36, SUB-SECT. 17. 
sk. Order of promnce J—-'To enforce 
an order of the et. of another province 
made under Winding-up Act the regis- 
trur should, on production thereof, 
enter it without Gireetion as an order 
of the Supreme Ct. of British Columbia 
& proceed upon it as an. ordinary 
record of that. et --- =~ We HOME BANK 


321.—-CAN. 
. SECT. 36, SUB-SECT. 18.—C. 
t. Add “ revsd. 14 8. C. R. 624” 


PART ITI. ga ast ee 18.— 
- (a). 
ei. S. P. Re DOMLNION SHIPBUILD- 
Ina & Repair Co., Ltn., [1926] 3 
D.L. R. 274; 590. 3.. R &9.—--CAN. 


| 
| 
i 


PART III. SECT. 36,’ SUB-SECT. 18.-- | 


sl. Of directors appealing against 
order,|—The directors of a co. that was 
ordered to be wound up under Cos. 
Act| retained in their hands certain 
moneys belonging to the co. & aver 
them on an appeal tiled by the co 

ainst the order of the winding up. 
The appeal was unsuccessful & there 
was no order of appellate ct., allowing 


the costs of the co.’s advocates out of | 


Lhe estate --- Held: the official lrquida- 
tor cowd, under the directions of the 
ct., allow the expenditure, if incurred 
bond Jide, & up tow reasonable extent .- 
MOOLLA ov. OFFICIAL LIQUIDATOR 
(1928), I. L. R. 7 Ran. 31.—-IND. 


PART III. SECT. SUB-SECT. 19.— 


order.) —Te SASKATCHEWAN Co-OPERA- 
TIVE ICLRVATOR ©O., DAVIDSON ¥v. 
SWANSON (een: )s [1928] 2W. W. ih. 
256.~— CAN 


PART III. SECT. 36, SUB-SECT. 20. 


m i. - —— On pours of liquidator— 
Power to complete formal act after 
dissolution = of — company.J-—KRI8B- 
NASWAMI NAIDU t. ANDI CHETTI (1927), 
I. a Rt. 51 Mad. 681.—IND. 

i, -—-— Grounds for granting or 

ref using.|—-Re ALBERN] PAOIFIC 

, LTOMAS v. LAWSON (B.C.), 

[1927] 3 D.. L. R. 1126: [1927] 2 
W.W. RB. 662.—CAN. 


PART III. SECT. 37, SUB-SECT. 3.—B. 


di. Sufficuency of resolution. |]— 
An extraordinary resolution for the 
winding up of a co., that it cannot ‘* by 
reason of the passing & onforcement 


390 





| 


' extraordinary 


ness’ ws not the equivalent of the 
roeluE on. autborised 
by Cos Act, R.S. B C., 1931 (c. 39), 
» 226 (3), aK it. stood prior to Nov. 
1917, to the effeet that the co. cannot 
by reason of its liabilities contanue its 
business.—Duncan & Gray, LIp. v. 
SILVER SPRING BREWERY, [1925] 4 
mT R, 724; [1925] 3 W. W. R. 675.—- 


d ii. —— Resolution providing for 
ae to act under sunermson of 
dorectors.j—Held : highly objection- 
able.-—PARABHURAM DATTARAM SHAM- 
DASANT 2. TATA INDUSTRIAL BANK, 
ao (1928), 55 La. Li. Ind. App. 274.— 


PART Ill. SECT. 37, SUB-SECT. 4.—B. 
sm. Payment to persun purporting to 
be liquidalor }—W here, after puyment 
made to one purporting to be a Hiquida- 
tor, deft. discovered that the payee 
was not legally a hbquidator .—Held: 
the doctrine of estoppel was not applic- 
able —Duncan & GRAY, LTb. v0. 
SILVER SPRING BREWERY, [1925] 4 
D L. R. 724; [1925] 3 W. W. RR. 675.— 
AN. : 


PART III. SECT. 87, SUB-SE CT. 8. 
69386 i. Preferential debis—Crouwn 


6936b. 


6988a. 


on the co. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect. giving any priority 
to the debt.—Ite LANG PROPELLER, L1p., 
[1927] 1 Ch.320; 95 L. J. Ch. 516; 1386 L T. 
48; 42 T. L. R. 702; 70 Sol. Jo. 8386, 11 
Tax Cas. 46; [1926] B. & C. R. 127, C. A. 
Rates—-Payment by director—Pre- 
ferential rights of director.) -—?e LAMPLUGH 
IRON ORE Co., No. 3105a, ante. 





6937. Add. Annotations :—Mentd. King v. Sunday 


Pictorial Newspapers (1920), (1924), 41 
T. L. R. 229; Knight v. Ponsonby, [1925] 
1 K. B. 545. 


6958. Add. Annotations :—As to (1) Refd. I. kh. 


Comrs. v. Burrell, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. o. I, Rk. Comrs. 
(1928), 188 lL. T. 598. 


6965. Add. Annotations :—Consd. Collaroy Co. v. 


Giffard, [1928] Uh. 144. Mentd. J]. R. Comrs. v. 
Burrell], {1924] 2 K. B. 52; Re Railways 
Act, 1921, &e Standard Charges Schedule 
(1925), 94 IL. J. K. B. 364. 


6974. Add. Cilation :—{1923] B. & C. KR. 139. 
6977. Add. Annotations :—As to 


(1) Distd. Re 
Madame Tussaud, [1927] 1 Ch. 657. Refd. 1. 1. 
Comrs. v. Burrell, {1924] 2 K. B. 52; Re 
Railways Act, 1921, Ae Standard Charges 
Schedule (1925), 94 L. J. K. LB. 364. 


6980. Add. Annotation :—-Refd. I. R. Comrs. v. 


Burrell, [1924] 2 K. B. 5%. 


6984. Add. Annotation :—~ As to (1) Expld. Collaroy 


Co. v. Giffard, [1928] Ch. 144. 


6986. Add. Annolation :—As to (1) Consd. Collaroy 


0. v. Giffard, [1928] Ch. 144. 


6987. Add. Annotation : —Apld. Re Dominion Tar 


& Chemical Co., [1929] 2 Ch. 387. 


6988. Add. Annolalions :—Apld. Re Dominion Tar 


& Chemical Co., [1929] 2 Ch. 3887. Refd. 
toulson v Austin Motor Co. (1927), 43 
T. I. Re 493. 


——---~---- No dividend declared.]—The 
memorandum of assocn. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount, 
of capital paid up on their shares, & also all 
arrears of dividend due thereon at the date 
of winding-up. A resolution was passed for 
the winding-up of the co. in Apr. 1925, at 
which date no dividends on the preference 
shares bud been declared or paid for over 
four years past. After the winding up there 
was a surplus sufficient to pay arrears of 
dividend due :—Held: no dividends having 
been declared between 1921 & 1925, none were 
due, & the preference shareholders were not 
entitled to be paid anything in respect of 
arrears.—te ROBERTS & CooPER, LTD., [1929] 
2 Ch. 383 ; 98 L. J. Ch. 450; 141 L. 'l. 636. 





| 
: 
| 


Voi. X.—Companies. 


6989a. 


Cases 6936a—6989b. 


6988b. -——- - —— ---— Right to payment without 


deduction of income tax.|—Where upon the 
winding up of a co. the preference share- 
holders are entitled to payment of all arrears 
of dividend, & there is a fund available for 
payment, they are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
—Re DOMINION TAR & CiteMtTcaAL (o., LTp., 
[1929] 2 Ch. 387; 98 Th J. Ch. 483° 45 
Io. R. 601, 


6989. Add. Annotation :--Consd. Collaroy Co. 1. 


Giffard, [1928] Ch. 144. 





——-,|—A co. issued — preference 
shares, which entitled the holders to a 
fixed cumulative preference dividend in 


priority to the ordinary shares, but not 
conferring any priority as regards capital. 
3y the arts. of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. should be divisible among the 
members in proportion to the amount paid 
up on the shares held by them respectively. 
The co. was wound up voluntarily & the 
liquidator having paid all dividends & debts, 
& returned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets :--/leld: (1) as long as the co. was 
aw going concern the preference shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre 
ference was determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary — shares ; 
(2) according to the constitution of the co. 
the prima facie presumption m favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including deposit. interest. would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares. -Ne MADAME TussAUD & 
Sons, Lrp., [1927] 1 Ch. 657; 96 TL. J. Ch. 
$28; 1387. T2516; 16 TR. 2895 [1927] 
B.& CG. R. 172. 


6989b. — — --- -.J-—By the memorandum & arts. 


of assoen. of a co. 1t was provided that the 
preference shares should ‘ confer the right 
to a fixed cumulative dividend ” at a certain 
rate, “ & shall rank, both as regards dividends 
& capital. in priority to the ordinary shares.” 
By the arts. it Was provided mm the same terms 
as to the dividends, & that the preference 
shares should ‘“ confer the right in a winding 
up to repavment of capital in priority to the 
ordinary shares” :--Held : the full rights of 
the holders of preference shares, both as to 
dividends & capital, were delinuted by the 
contract between them & the co., & they were 
entitled to no further rights; nothing beme 
said in the contract as to surplus assets, im 
the event of a winding up they were not 
entitled to share in any surplus assets.-— 


debts.}—A co., which had given a 
intge. toe the Crown under Fruit 
Preserving Industry Act, 1913, which 
mtge. was transferred to the State 
Advances Account, went into voluntary 
liquidation .—Held : the Crown debt 
had priority.— TasMAN FRUIT PACKING 
Fare pe v. R., (1927) N. Z. L. R. 
5618.—N.Z. 


PART III. SECT. 37, SUB-SECT. 9.—A. 
sn. Kestraint of distribution—At 


wnstance of lesscr—Until covenant to | 


build completacly performed—Notunth- 
standing assignment of lease unth con- 
sent of lessor.]—Re VICTORIA STREET 
PROPERTIES, LYTp. (IN VOLUNTARY 
ep ETION): [1927) N. Z. L. R. 95.— 


PART III. SECT. 37, SUB-SECT. 9.—B. 


49 i. Jiquidator’s remuneration 
& costs-—Realisation of security belong- 


39] 


ang to debenturc-holders | --The costs of 
a liquidator properly mecured by ham 
in realising any propetty Comprised 
moa seeurity belongmy to debenture- 
holders are payable out of the amount 
so realiked upon such seeurities, but 
the remanmunge costs of the liquidator 
iInveb be borne by the free assets, if 
any, of the co fie WILLIS C. HKay- 
MOND, Lp. (IN LiQuipATION), [1928] 
N.%4 6. k. 1715 NZ, 


Cases 6969b—7174a. ENGLISH AND Emprre DIGEST SUPPLEMENT. 


CoLLAROY Co., Irp. v. GIFFARD, [1928] Ch. 
144; 973.3. Ch. 69; 1388 LT. 321 3 [1927] 
BAC. R, 217. 

7001. Add. Annotations :—Distd. Re Stanton, Hogg 
» Maule (1927), 44 RT. L. R. 118. Refd. Pe 
Stanton, [1928] 1 K. B. 464. 

7014a. Validity of winding-up order in ques- 
tion.]--The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
proceedings.—Re HKMPIRE BUILDERS, LTD., 
Re TRANSVAAL UNITED Trust & FINANCE 
Co., Lrp. (1919), 88 J. J. Ch. 459; 121 
L. T. 288; 63 Sol. Jo. 608. 


7034. For the paragraph in the original volume 
substitute the following paragraph :— 


—— Judgment after winding up—Right of com- 
pany to recover money from third party based 
on company’s liability to judgment creditor— 
No ground for not staying execution.]—The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co.’s name, & upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for dumages for having 
wrongfully facilitated the commission of tlie 
above fraud, & for having thereby rendered 
the co. liable on the bills. The Judgment 

creditors in the first action then sought to 
attach under @ garnishee order the money so 
payable to the co. by the third party. On an 
application by the co. to stay the garnishee 
proceedings :—Held: where a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the Judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishees was based 
upon the co.'’s hability to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
PART WL. SECT. 37, SUB- SECT. 40. 


ei. To give directions to liguidator 
—What questions may be submitted.J— 
Re HAMILTON & Co., LTD. (IN LIQUIDA- 
TION), LIV2Z8] N. Z 








the co.*s8 affuirs.— HUNTER v. DAMODAR 
Das (1924), L. L. R. 46 All. 759.—IND. 


PART III. SECT. 37, SUB-SECT. 13.— 
1. RR. 419.—-N.Z,. E. (f) 


general rule-—ANGLO-BALTIC & MEDITER- 
RANEAN BANK v. BARBER & Co., [1924] 2 
Kk. B. 410; 93 L. J. K. B. 1185; 132 L. T. 1: 
[1024] B. & CO. R. 224, C. A. 

| 7043a. Preferential debts exceeding 
assets.|—Re SoutTn RHONDDA COLLIERY Co. 
(1898), Lyrp., [1928] W. N. 126. 

7044a. ———.|—Re NATIONAL STORES, 
(1898), 42 Sol. Jo. 740. 


7051. Add. Annotation :-—Mentd. Gilbert ». Gilbert 
& Bougher (1927), 96 L. J. P. 1387. 

7064. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch, 58. 


Add. Annotations : — Consd. Agricultural 

Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Ze Wilts 
& Somerset Farmers, [1928] Ch. 809. 

7076. Add. Annolation :— Refd. Wall v. Uxchange 
Investment Corpn., [1926] Ch. 143. 

7082. Add. Annotation :—-As to (1) Refd. Cotter v. 

National Union of Seamen, [1929] 2 Ch. 58. 


7083. Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

7102. Add. Citation :—130 LIL. T. 256. 

7104. .1dd. Annotation :—-Mentd. Perry vr. Bquit- 
able Life Assee. Soe. of U.S.A. (1929), 15 
T. L. R. 468. 

7124. Add. Annolation :—~-Mentd. Tastwood & 
Holt v. Studer (1926), 8f Com. Cas. 251. 
7146. Add. Annolation :-- Mentd. Pubhe Trustce 
v. Wlhder, [1926] Ch. 776. 
7161. Add. Annotation :—-Refd. 
Pecherics Ostendaises ». 
Insce., [1928] 1 K. B. 750. 

7168. Add. Annotation :—Refd. 
[1NZB7]A. GC. 2523. 

7169. Add. Annolalion: —Refd. Morris v. 
[1927] A.C. 258. 

7174a. |— 
(1) Where a co. has been dissolved, & on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to pears 











aT D e 


7074. 


Soc. Anon. 
Merchants Marine 


Morris v. Harris, 


Harris, 











sZ. —-—— Dpaenion more than two 
years after dissolution.}—Fight years 
ufter a co. was dissolved by order 
of the ct., it was discovered that the 
: liquidator had not dealt with a feu 


PART III. SECT. SUB-SECT. 11.— 


sp. Power of court to order slay— 
Onder Indian Companies .tet, 1913, 
a 215 J—Re Sta Yooasnraw Puak- 
MACY, rb. (IN Liqv ON Te 
MoHAN LAL Mrnira (1927), I. Le RR. 
50 All. 482 --IND. 


PART III. sees al aac 13.— 


st. Whether member of uld company.) 
—In 1917 a deed to carry into ctfect 
a scheme of liquidation was drawn 
up, but it was never in fact registered 
nor executed, although its terms were 
actually camied out, in that the great 
majority of shareholders in the co. 
surrendered their shares & reeeived 
others in exchange. In 1924 certain 
of these shareholders held a mecting 
& appointed two of their number as 
liquidators & attempted to assume the 
direction of the Jiquidatiou -—/TZeld : 
the shareholders, who in 1917 had 
relinquished their shares, accepting 
Shares in the other cos. in exchange, 
had ceased to be oither shareholders 
or contributories & had no right to 
take any part in the management of 


o. Add “ revsd. 1 0. L. R. 480.” held by the co. 


p i. On contract--- To pay commission. } 

BETHELY, AUTOMATIC TOTALIS VEORS, 
Lrp. (1927), BS S. R. N.S. W. 76; 
affd. 1 A. li. J. 386.— AUS. 


PART Ill. SECT. ae SUB-SECT. 14.— 


sw. Avoidunce—Jurisdiclion to order 
— For lamiled purpose only.jJ-- A 
co. went into voluntary Dquidation, 
& was dissolved. Thereafter intima- 
tion was reeeived from the Inland 
Revenue that » sum was repayable to 
the co. in respect of excess profits 
duty, & a petition was presented to 
the ct. by the co. & the liquidator 
for an order declaring the dissolution 
of the co. to have been void, for the 
purpose of the exercise by the liquidator 
of authority to receive tho payment & 
to grant receipt therefor :—//eld: it 
was incompetent under 1908 Act, 
8. 223, to declare the dissolution of a 
co. void for a limited purpose only. 
The petition was amended by the 
deletion of all reference to the a a 
& the ct. granted it as amended.— 
CHAMPDANY JUTE Co., LTD., (1924) 
S. C. 209.—SCOT. 


392 


The superior & the 
liquidator presented a petition crav- 
ing the ct. to declare the dissolution 
void, & to authorise the liqgiundator to 
grant a disposition of the feu ad 
perpiluam remanentiam in favour of 
the superior. The ct. refused the 
order craved. -MacDoONnaALp’s (LORD) 
CURATOR, [1924] S. C. 163-4 —SCOT. 


sb. —-—~ ——-.]—A co. was dis- 
solved for the purpose of reconstruc- 
tion after the liquidator had entered 
mito an agreement for the transfer of 
the assets, including certain hentablo 
property, to a new co. The new co. 
entered into possessiou of the heritable 
property, but did not obtain a con- 
veyance, & iteclf subsequently went 
into liquidation. More than two years 
ufter the dissolution of t@e old co., 
u potition was presented to the ct. by 
the liquidators of both cos. praying 
the ct. to declare the dissolution of the 
old co. to have been void, & to empower 
the liquidator of that co. to grant such 
titles as might be requisite to vest the 
heritablo property in the new co. 
The ct. refused the order craved.— 
FORTH SHIPBREAKING Co., LTD., PETI- 
TIONEKS, [1924] S. C, 489-90.—SCOT. 


1177a. 


7269. Add. 
7370. Add. Annotation: 


7871a. 


7382a. 


the dissolution void, notice of the motion 
ought to be given to the Treasury Solr. 
since on dissolution the undistributed assets 
pass to the Crown as bona vacantia. 
(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets.—Re HomE & COLONTAL 
INSURANCE Co., Lrp. (1928), 44 T. L.. R. 718. 


Effect of.]--An order of the ct., 
declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissolution & its avoidance. ~-MORRIS v. 
Harris, [1927] A. C. 252; 96 L. J. Ch. 258 ; 


252 9 
136 L. T. 587; [1927] B. & C. R. 65, H. L. 


Annotation :—Refd. Houghton — 
Nothard, Lowe & Wills (1927), 44 T. L. R. 


Refd. Kirby rv. W tie 





1929] 2 Ch. 444. 





—Modification of rights of different classes of 
shareholders.|—Re OpDHAMS [PREss, LTID., 
[1925] W. N. 10. 


Scheme involving reduction, reorgani- 
sation & increase of capital.}] — f’ée WALTERS 





Vol. X.— Companies. Cases 7174a—7462a. 


received the notices :-—Held: the meetings 
had in substance been held in manner pre- 
scribed, & the et. would not insist on further 


mectings being convened.—Re  ANQGTO- 
SPANISH TARTAR REFINERIES, Lrp. (1924), 
Us Sol. Jo. 788. 

7409a. —-—.])—-(1) Proxy papers to be used at 


mectings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy ‘‘ to vote for me 
& in my name [ ] the said scheme either 
with or without modification as my proxy 
may approve,” & contains opposite the blank 
a marginal note as follows: ‘If for, insert 
‘for,’ if against, insert ‘ against,’ & strike 
out the words after ‘scheme’ & initial altera- 
tions.’’ Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refuse to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures trom their cestuis que 
trust at inadequate prices, & not in their 
own names, but in the names of cos. con- 


(STEPHEN) & SONS, LTD., 
7407a. Omission 





No. 839a, ante. 


to advertise—Sufficient 
majority present -|—Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, 
was satisfactorily proved that thirty out of 


thirty-one sharcholders of 


—_——_ 


PART III. SECT. 37, SUB-SECT. 45. ~- 
A. (b) iil. 


ei. ——.])—Held: in the absence 
of proof that creditors’ mgrhts or those 
of the contributories would be preju- 
diced by the voluntary winding up, 
applications for compulsory winding up 
must be dismissed.— SANSAR CHAND t. 
KARAM CHAND (1925), I. L. R. 6 Lah. 
340.—IND. 


PART III. metas ti peliaateil 15 — 
e c e 


sd. Hlanding over of books by 
voluntary to compulsory laquidator— 
Lien of voluntary liquidator over books.) 
—RKe STOCKBRIDGE & Co., LTD., [1923] 
N. Z. L. R. 221.—N.Z. 


PART III. SECT. 39, SUB-SECT. 1.—B. 

f1 Pre ferentral treatment of 
peaiton. J—Where a co. proporcd a 
scheme of arrangement, under whicn 
un hank appeared to be securcd to the 
extent of 208. in the pound :—ZJ/eld - 
the scheme was not ove which, in view 
of the apparent preferential treatment 
accorded to the bank, tho ct. should 
sanction.—-LAINIBRE DE ROUBAIX v. 
(ALEN rarer & Hosrery Co., LTn., 
(1926] S. C. 91.—SCOT. 





PART III. SECT. 39, SUB-SECT. 1.—D. 


7387 ii. .]}—The ct. refused to 
approve of a scheme of arrangement 
proposed by the insolvent debtor, 
an incorprated co., & accepted by a 
majority of its creditors, whereby the 





but it Solicitor 


Hiomre & 


the 


npetaread & ee creditors were to 
bo paid by debtor, & the unsecured 
creditors paid m full by the allotment 
& issue to thom of fully paid-up pre- 
ference shares in the debtor co. or in 
a new eco. to be incorporated. The 
scheme was not one which should bo 
foreed upon av unwilling creditor.— 
Ree LINDNERS, rp. (1921), 64 D. L. BR. 
a 010 L. R.116; 2C. B. R. 49.—- 


PART III. SECT. 39, SUB-SECT. 1.— 
F. (a). 


co. had 





7399 ii. j— Where a 
bank, being a secured creditor, un- 
properly voted with the unsecured 
creditors :—Held > in the absence of 
the bank as A voting: ereditor, the 
necessary three-fourths in value would 
not have been obtained, & the proa- 
cedure had not complied with 1908 
Act, 8. 120 (2).—LArviulsre DF ROULAIX 
» GLEN GLOVE & HosikRy Co., LTp., 
{1926)] S. C. 91.— SCOT 











PART Ill. SECT. 39, SUB-SECT. 1.— 
F. (b). 


sf. Tame for lodging.}—Creditore’ 
proxies need not be lodged at any par- 
ticular date. 

Where proxies Jodged hy creditors 
within forty-eight hours of a meeting 
to approve a scheme of arrangement 
had been disallowed :-—//eld: the 
rejection of the proxies was wrong.— 
LAINIERE DE RouBAIX v. GLEN CLOVE 
& Hosiery Co., LTp., [1926] S$. C. 91. 
—SCOT. 
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trolled by them.—Re Maaapi Sopa Co., Lp 
(1925), 94 1. J. Ch. 217; 
69 Sol. Jo. 365; [1925] B&O. R. 70. 


7452a. Notice of motion to be given to Treasury 
Where undistributed assets.|—-/’e 
COLONIAT, 
No. ey ante. 


41 T. L. R. 2973 


INSURANCE Co., Lin., 


ee ee 





| PART IIT. SECT. 40, SUB- SECT. 2.— A. 





7449 v. ——,J—A co. foried 
for the purpose of money-lending, 
which, having discontinned business, 
had been struck off the register, 
applied for an order to have its name 
restored thereto, the main ground of 
its applicutaon being that it desired 
to recover from a bkhpt. estate a 
dividend which had become payable 
since the date of striking off *-~-//eld : 
the appheation should be granted.—- 
CHARLES DALE, Lrp., [1927] S.C. 
130 —SCOT. 





oi, Dissolution of company on 
non-compliance wah — statutory — for- 
malities j—A co. Which failed to comply 
with Cos (Reeonstitution of Records) 
Act (NLL), 1923, & was thereupon 
dissolved, may be ‘replaced on’ & 

‘restored to’ the register in aecord- 





ance with sect. 5 (4) —Zre CLOXARD 
Brick & Estrarn Co., LTp, [126] N. 
17 —-IR 

sh. Wifeel of /-—-Where ao co. has 


defaulted in complying with Cos, Act, 
&. 80-85, & 118 letters patent have 
been revoked & cancelled, & the default 
can be waived by show ing that 1t was 
due to madvertence, accident — or 
negleet, the revocation is not complete 
but conditional, x, on the revival of 
the charter, the co's existence must 
he considered to have been ut no time 
interrupted. — BANQUE CANADIENNE 
NATIONALE vy. SawcnHunk, [19260] 3 
DL 964: [192612 WLW RR. TTL; 
36 Man. I. R. 1.—CAN, 


Cases '7462a—7526a. 


7482. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part 1V.—Banking Companies. 





Defences available—Liability for 
calls.|—-Assumpsit on a money demand 
against a jomt stock banking co. 
after setting out the deed of scttlement, to 
which pltf. was a party, a set-off for calls 
due on shares held by plif. Replication, 


‘not indebted ” :— Held: (1) the replication | 7479q. 


was had, the set-off being founded entirely 
on the deed; (2) the plea was good.— 
MiLVAIN v. MaTuEen (1850), 6 Ixch. 65; 1 


Plea, | 


| 


| 
t 
| 
! 


L. M. & P. 220; 19 L. J. Hx. 227; 14 


L. T.O. S. 446 ; 165 EB, R. 24. 


Annotation :——Generally, Refd. Smith v. Trowsdale (1854), 
18 Jur. 552. 


7479. Add. Annotation :—Consd. Spencer v. Ash- 


worth Partington (1925), 94 L. J. K. B 447. 


»]—BAnrcLAy v. PEARSE (1884), 7'imes, 
Aug. 4. C. A. 





sa cise :—Distd. Perry v. Barnett (1885), 14 Q. B. D. 


Apld. Seymour v. Bridge (1885), 14 Q. B. D. 460. 


Part V.—Insurance Companies. 


Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 
329 


7482a. Power of company to vary rate of interest 


on loans to policy-holders.]|—In an action by 
a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent. interest on 
sums advanced on security of their policics, 
pltf. based his case on an alleged collateral 
contract or on established practice :—Held: 
there was no collateral contract, & the 
practice proved was to make Joans at the 
rate of interest fixed by the board, & not to 
charge one fixed rate for all time.---TWISELTON 
2. COMMERCIAL UNION ASSURANCE Co , [1926] 
Ch. 888; 95 L. J. Ch. 447; 136 L. I. 114; 





7490a. 


Annotations :-—Refd. 





Reinsurance of fire risks.]— The 
business of reinsuring fire risks is fire insur- 
ance business within Assurance Companics 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
Hngland, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 
(1) of the Act.---FORSLKRINGSAKT. NATIONAL 
(OF COPENHAGEN) v. A.-G., [1925] A. C. 639 ; 
94 L. J. K. B. 712; 133 L. T. 151; 41 
T. L. R. 473; 69 Sol. Jo. 543; 30 Com. 
Cas. 252, H. L.; affy. S. C. sub nom. A.-G. 
v. FORSIKRINGSAKT. NATIONAL (OF COPEN- 
IIAGEN) (1924), 93 L. J. K. B. 679, C. A. 


Furst ltussian insee. v. London & 


70 Sol. Jo. 892. 


7485a. Companies to which Assurance Companies 


Laucushire lusce., [1928] 
Assce., Ax p. English Insce., [1928] Ch. 74. 


Ch. 922; Re National Benefit 


Act, 1909 (c. 49), applies—Employers’ lia- 
bility insurance company—Carrying on busi- 
ness outside United Kingdom— What Is.|— 
The above Act applies to employers’ liability 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as seet. 83 (1) (7) of the 
above Act refers to the place where the 
business 1s carried on & not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business.—/ie UNITED GENERAL 
COMMERCIAL INSURANCE CorRPN., [1927] 2 Ch. 
51; 96 L. J. Ch. 23/3 1386 TL. T. 65383; 71 
Sol. Jo. 141, C. A. 


Annotation :—Refd. First) Russian Insce v. London & Lan- 
ecashire Insee , 1928) Ch. 922. 
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| 


7498. Add. 


7526a. - 


7493a, —-—-- — —— R.S.C., Ord. 50, r. 2 (8).}— 


Ite CANADA LIFE ASSURANCE CoO., 


W.N. 46. 


Annotation :--Refd. Re 
Income Insce., [1929] ] Ch. 262. 


[1929] 
Profits & 


-—,|-- Where an assurance co. having 
power under its memorandum of assocn. 
1o transfer its business or any part thereof 
to another co. has agreed to transfer all its 
lite business to another assurance co., & the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Yompanies Act, 1909 (c. 49), 5. 183, & all 
statutory requirements in connection with 
the transfer have been duly complied with, 
the effect is that all liability of the transferring 
co. towards its policy holders is completely 


PART IV. SECT. 4. 

an. Position of depositors.j-~—-Ift a 
co. 1s deprived of the power to receive 
money on deposit. then in a subsequent 
bkpey. liquidation of the co. the 
depositors claiming for moneys on 
deposit prior to its losing such powers 
will be paid in full, before depositors 
claiming for deposits mude after it lost 
such powers. Withdrawals made by 
one of the second class of depositors 


will be appropriated by the et. to his | 


deposits made before the loss of such 
powers.—Fte NIPPON Kinyn Sita, 
Lrbp.. Hr p. ToTraro Fuwsino, [1923] 
17. L. R 1156; 382 B.C. R 
[1923] 1 W. W. R. 880; 
673.-—-CAN. 


3 Cc. B. KR. 


PART V. SECT. 1. 


| 


563 | 


st. Grounds for granting or refusing | 


ficence— Whether company carrying on 
tusiness un yood faith.)—Re ALL RIBK 
INSURANCR AGENCIES, Lrp. (B. C.), 
[1927] 3 D. Le. R. 245; [1927] 3 
W. RR. R. 58.— CAN. 

7483 i. Powcr of directors to contract-— 
Contract to stand surety for debt due by 
third party.j—Held: not within the 
co.’*+ arts. of assocn.—HINDUSTAN 
ASSURANCE & MUTUAL BENET 
SOCIETY, LTD., LAHORE v. KTAISA 
BANK, Lrp., GuTRANWALA (1927), 
LL. R. 9 Luh. 360.—IND. 

sx. Superintendent of tsurance— 
Powers— To alicr annual statement of 
company.|J- Re SuN Lire ASSURANCE 
Co., 11927) 4 D. L. NR. 287.-- CAN. 


PART V. SECT. 5. 


sa. British company doing business in 
Trish Free Statc.J—A British insurance 
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| 
| 
| 


co, doing business in the Irish Free 
State after Dec. 1922 claimed not to 
be liable to make any deposits in the 
Jrish Free State in consequence of 
Constitution & Adaptation of Enact- 
ments Act, 1922, art. 73, & Wxtornal 
Cos. Adaptation Order, 1928, on the 
ground that the Act bad been complied 
with in 1914, when deposits were made 
in Kngland:—ZZHeld: the co. was 
bound to make such deposits in the 
Inmsh Free State.—WESTERN AUSTRA- 
LIAN INSURANCE Co., LTp. v. A.-G. & 
MINISTER FOR INDUSTRY & COMMERCE, 
(1926) 1.R.57; 591. L. T. 109.—IR. 


7498 i. Application of deposit on 
winding up.j—Re NATIONAL BENEFIT 
ASSURANCE Co., LTv., Paoiric GREAT 
EASTERN Ry. Co.’'S Case, [1927] 
3 D. L. R. 289 ; [1927] 2 W. W. R. 
348; 36 Man. lL. RR. 549.—- CAN. 


discharged, & the ct. can order payment out 
of the deposit money to the transferring co.— 
Re UnNtreD Bririsy INSURANCE Co., [1929] 
2 Ch. 4803; 98 L. J. Ch. 444. 


7542a. ———.|—Re BRITANNIC 
ASSURANCE Co., Lrp. & ASSURANCE CoM- 
PANIES AcT, 1909 (1927), 71 Sol. Jo. 729. 


7549. Add. Annotations :—As to (1) Refd. Cornish 
ire Assce. v. 1. R. Comrs., [1926] A. C. 
281. 
Marriott, [1925] 1 K. LB. 812. 


7593. Add. Annotation :—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 11. J. Ch. 576. 


7600. Add. Annolatiun:—As to (2) Consd. & Apld. 
fe Profits & Income Insce., [1929] 1 Ch. 262. 


7609. Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


7611a. Former actuary—In receipt of pension. | 
~~On the resignation of the actuary «& 
secretary of an insurance co. which, in 
addition to other branches of imsurance 
business, carried on the business of ordinary 
life assurance, both by the issue of policies 
upon human lite & by the granting of annuities 
upon human life, the directors passed a 
resolution granting lam a pension. The co. 
was subsequently ordered to be wound up 
compulsorily, & the Jate actuary, Jhaving 
lodged a proof in respect of his pension, died 
before the proof was dealt) with :—Jleld : 
that the annuity was an annuity within the 
meaning of the Assurance Cos. Act, 1909 
(c. 49), & must be valued, as at the date 
of the winding-up order, in the manner 
indicated in that statute Re PROFITS & 
INCOME INSURANCE Co., [1929] 1 Ch. 262 ; 
98 Ju J. Ch. 155; 140 L. T. S263 [1929] 
B. & C. R. 17. 


1612a. -|—Held: the liquidatir had rightly 
rejected a proof, in that the contract in respect 

of which the proof of debt was advanced, was 

a contract of marine insurance & no stamped 
policy was issued as required by law, so that 

the contract was invalid. —ENcLisH INsuk- 
ANCE Co. v. NATIONAL KENEFIT ASSURANCE 

Co. (OFFICIAL KECEIVER), [1929] A. C. 114; 

98 L. J. Ch. 13 140 L. 1. 765 [1028] Be & | 

C. R. 67, H. Le; affg. S. C. sub nom. Re | 
NATIONAL BENEFIT ASSURANCE Co., Er ». 
JENGLISH INSURANCE Co., [1028] Ch. 74, C. A. 
Annotations -—Distd. Re Norske Lloyd Insce , [1928] W. N 
99. Refd. Re Home & Colonial lusee. (1929), 45 T. L. Lt. 


658. 


7612b. ——— Effect of compromise under 1908 Act, | 





ed 




















| 
Generally, Mentd. Brighton College v. | 
| 
| 


Vol. X.—Companies. Cases 7526a-—-7650. 


s. 214, accepted & acted on by parties.]|— 
Re Norsket Luoyp INsurANCE Co., LYD., 
[1928] W. N. 99. 


7620. Add. Annotation :—Consd. Re Profits & 
Income Insece., [1429] 1 Ch. 262. 
7622. Add. Annotation -~-Refd. Re Profits & 


Income Lasee., [1929] 1 Ch. 262. 

7623. .idd. Annolations :---As to (1) Consd. Re 
Profits & Income Insee., [1929] 1 Ch. 262. 
Refd. Ae City Life Assee. (1925), 12 T. TR. 
45. 

7625. Add. Annotations : —Distd. He National Bene- 
fit Assce., [1924] 2 Ch. 339. NF. Ie Cty 
Life Assce. (1925), 42 T. L. 2. 45. 

7626. Add. Annotation :—Refd. Re 
Assce. (1925), 42 T. L. WR. 45. 

7627. Add. Annotations :—Overd. Re City Life 
Assee. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 

7627a. .|——A_ policy-holder im a life assurance 
co. borrowed money from the co. on his 
policy. Before the death of the assured the 
co. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49), 
The policy-holder claimed to set off the value 
of the pohcy agaimst his debt :—Held: Bhpev. 
Act, 1014 (c. 59), 8 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder 
was entitled to set off the vatue of his policy 
against. his debt.~--He NATIONAL BENEFIT 
ASSURANCE Co., Lim., [1924] 2 Ch. 339; 
94 4.9. Ch. 33; 182 L. kT. 50; 40 T 1. RB 
755 3 68 Sol. 'o. 7535 (1924) B. & C. KR. 231. 

Annotation -—Apprvd. & Folld. 7e Caty Life Asse. Co. (1925) 

42 T. du. Re 40. 

7627b. ——.]—In the liquidation of a life in- 
surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpcy. Act, 
1914 (ec. 59), s. 31, as made applicable by 
1908 Act, s. 207, to set off the statutory 
value of their policies in full against the 
money duc on their mtges., if the co. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 
date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund tor 
the payment of a certain class of the policies. 
—Re Civy LIFE ASSURANCE Co., Lirp., [1926] 
Ch. 191; 05 L. J. Ch. 65; 134 dL. T. 207; 
142 'T. 1... 455 70 Sol. Jo. 108; [1025] B. & 
C. R. 205, C. A. 

Annotation -—Reld. Ne Profits 

ICh “oz. 





& Income  lnxee., [1929] 


Part Vil——Unregistered Companies. 


7650. Add. Annotation :—--Refd. Employers’ Liability Assec. v. Sedgwick Collins (1926). 
95 L. J. K. B. 015. 


PART V. SECT. 8, SUB-SECT. 4 --A, 
¢ i. Dominion Winding-up Act.] 

—Re CONTINENTAL FIRE & CASUALTY 

Co., [1924] 1 W. W. RR. 132.—CAN. 


ce ii. ——— -——.]—-Re CONTINENTAL 
Fire & Casvarry Co., (1924]1 W. W.R. 
1080.—CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

7654 i. Power of court—Under Com- 





panies Acts — Diserctwnary.) —~ The 
genoral partner in a limited partner- 
ship consistiug of two members pre- 
sented a petition for the winding up 
of the partnership by the cl. & tor the 
appolntinent of ou liquidator :—Z/eld : 
although it was competent for the ct. 
to appoint a judicial factor to wind up 
aw limited partnership, the averinents 
of parties showed thet questions asx 
to the liability of the linuted partner 
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| 


were likely to arise, & 10 Was more 
expedient that the partnership should 
be wound up bv the ct + MULRHBAD 
vp Bokrinp, [1925] %. C. 
SCOT. 


PART VII. SECT. 2, SUB-SECT. 2.—A. 

2 Enregqestercd company ?-— 
Reenevolont  sacietu JA co, & its 
directors instituted & endowed ua 
benevolent society, which was not 


Cases 7728a—8459. ENGLISH AND Emprre DicEst SUPPLEMENT. 


Part VIII—Cost-Book Companies and Mining Gompanies 
in the Stannaries. 


Prager v. Blatspiel Stamp & Heacock, [1924] 
1 K. B. 566. 


T723a. —— -—— -~-—.|—Courreis v, JOHNSON 
(1853), cited 10 Kxch. 242,n.; 156 E.R. 
433. 

Annotation :— Refd. Watson v. Spratley (1854), 10 Exch. 222. 

7726. Add. Annolations :—Refd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 251. Mentd. 


7737. Add. Annotation :—As to (2) Consd. Spencer 
v. Ashworth Partington, [1925] 1 K. B. 
589. 





Part IX..—Statutory Companies for Public Purposes. 


8361. Add. Annolation :—Refd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1926] 2 KK. B. 450. 


8365. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 


8366. Add. Annotation :—-Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 IK. B. 48. 


8383. Add. Annotation :---Generally, Mentd. Puts- 
man v. Taylor, [1927] 1 K. B. 637. 


8389. 1dd. Annotation :—As to (1) Apld. Garrard 
v. James, [1925] Ch. 616. 


8412a. ——- .|—Re Mersey Ry. Co., Grpps 
vw. Mersey Ry. Co. (1895), 11 T. Ta. BR. 390. 


|—A receiver & manager was 
appointed of the undertaking of a tram- 
ways co.- ~BARTLETT 1. WEST METROPOLITAN 
TRAMWAYS Co., [1893] 3 Ch. 437 ; 631. J. Ch. 
208 ; 69 L. T. 560. 


7862. Add. Annotation :—As to (1) Consd. Witham 
Outfall Board v. Boston Corpn. (1926), 136 
L. T. 756. 

8045. Add. Annotations :— Distd. Aylott v. West 
Ham Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 533. Refd. Dennerley ». Prestwich 
U. D.C. (1929), 141 Ta. T. 602 5) Royal Trust, 
lo. v. A.-G, for Alberta (1929), 46 T. L. RR. 25. 

8126. Add. Annolation :—As to (2) Refd. Cotter 
v. National Union of Seamen [1929] Ch. 58. 

8129. Add. Annotation :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A.C. 205. 

8176. Add. Annotation :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 











gines (1924), 41 T. L. R. 131. 
8243. Add. Armnolation :— Refd. British Insulated 
& LWelsby Cables v. Atherton, [1926] A.C. 205, 
8246. Add. Annotation :—Refd. Morris v. Harris, 


[1927] A.C. 252. 


8302. Add. Annotation :— Distd. Garrard v. James, 


[1925] Ch. 616. 


8339. Add. .1nnofalion :— Mentd. Wright v. Mor- 


gin, [L926] A. C. 788. 


8349. Add. Annotation :~ Generally, Mentd. Puts- 
man v. Taylor, [1927] LK. RB. 637. 


registered under” Friendly Societies 
Act, 1896, & made it a condition in 
the contract of employment of 1ts 
manual labourers that they should be 
members of the society. ln addition 
to income derved from the endow- 
ment fund, further income was pro- 
vided, in terms of the constitution, by 
the members paying sina) weekly sums 
to the socety, which were deducted 
from their wages, & by the co. paying 
an oqual amount. The members & 
their dependants were respectively 
entitled to sickuess & death bencfits. 
The management. was vested im a cum- 
mittee which was elected by the 
members mn annual general meeting. 
The co., having been bought up by a 
larger concern, went out of business, 
& the works were eventually closed 
down. Aspecial mecting of the socicty 


a ee eee ores 


8225. Add. Annotation :—Consd. Hartland v. Dig- | 9444a. 


Annotation : --Dbtd. Marshall vr. South Staffordshire Tram. 


Co., [1895] 2 Ch. 36. 


8458. Add. Annotation :—Mentd. Aylott v. West 


8459. Add. 


was thereafter beld, at which it was 
resolved to cease receiving contribu- 
tious & paving benefits. Subsequently 
certain officers of the soctety presonted 
wu petition for the winding up of the 
soeety as an ‘ unregistered co.’ :— 
cid: the society was not a ** partner- 
ship, assoen., or eco.”? within Cos. Act, 
1908, Part VILI., s. 267, in respect 
that there was no contractual relation 
between the members onder se, &. 
accordingly, that 1t could not be wound 
up under the Act as an © unregistered 
co.” -— Ro CALEDONIAN EEMPLOYEES' 
BENEVOGENT SOCLETY, {1928] 5. C. 
633.— SCOT. 


PART IX. SECT. 8, SUB-SECT. 5.—B. 


b i. Necessity for.J—Where the 
dircctors of a railway co. at one mecting 
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Ham Corpn., Sisson v. West Ham Corpn. 
(1926), 90 J. P. 99. 


Annotation : — Mentd. 
Griffiths, [1924] 1 Kk. B. Ofl. 


Everett v. 








mude several calls, payable at intervals 
of two months from each other : —ZIeld : 
bad, for the calls cannot be made at less 
intervals than two months: & a 
stockholder who had paid the first 
call thus made, & then transferred his 
shares, was not responsible for the 
subsequent. calls thus illegally niade.—-. 
Moors v0. MCLAREN (1862), 11 C. P. 
534.—CAN. 

b ii. How calculated. |—Where 
calls on stock were tu be made ‘“ at 
periods of not less than three months’ 
interval,’’ & one call was minade payable 
on Aug. 10, & another on Nov. 10 :— 
Held: an interval of three months 
had not elapsed between the two calls, 
& that the second call was therefore 
bad. —STADACONA FIRE & LIFE IN- 
SURANCE Co. vt. MACKENZIE (1878), 29 
Cc, Pp, 10.-—CAN, 








Vol. X.—Companies. Cases 8510—8543. 


Part XIl.—Foreign Companies. 


8510. Add. Annotations :—Refd. Swedish Central 


Ry. v. Thompson, [1924] 2 K. B. 255; A.-G. 
v. Belilios, [1928] 1 K. B. 798. 
8512. Add. Annotation :—Refd. Employers’ 


Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

8514. Add. Annotation :---Refd. Gilbert v. Gilbert 
& Bougher (1927), 96 J. J. P. 1387. 


8520. Add. Annotation :— Refd. Midland Bank v. 
1. R. Comrs., [1927] 2 K. B. 465. 


85238. For the portion of the paragraph in the 
original volume commencing with ‘' Held: ” 
substitute the following paragraph :-— 

Held: (1) upon the construction of the 
decrees of the Soviet Govt., defts. had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank; (2) it was not open to detts. to 
raise by way of defence to the action the 
objection that the London branch manayer 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pitf.— Russian COMMERCIAL & INDUSTRIAL 
GANK v. COMPTOIR p’ESCOMPYE DE MUL- 
HOUSE, [1925] A. C.112; 93 L. J. K. B. 1098 ; 
132 L. T. 99; 40 T. L. KR. 837; 68 Sol. Jo. 
841, H. L. 

Annotations -~--As to (1) Apld. Employers’ Liability Assee. 
v. Sedgwich Collins (1926), 95 L. J. KB. 1015. — As to 
(2) Folld. Banque Internationale de Commerce de Petro- 
grad v Goukarsow, 11925] A C.150. Consd. The upior 
(No, 2), [1925] P.693; The Jupiter (No. 3) (1927), 137 LL. T. 
ne ate, Bee v. Scottih Insce. Corpn. (1920), Os 


8524. For the paragraph in the original volume 
substitute the following paragraph :— 


——- ———.]—A Russian bank having a head 
office in Petrograd & a branch in Paris had, 
through its Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In ]920 the Pams manager 
brought an action in the name of the bank 
against the customer to recover the amount 
of the debt. Deft. pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt. ptf. bank 
had ceased to exist, & that no one had autho- 
rity to suc in the name of the bank :—IWleld : 
the case was governed by ussian Commercial 
& Industrial Bank v. Comptoir d@ E'scompte de 
Mulhouse, No. 8523, ante, & the defence 


LL 


failed.—BANQUE INTERNATIONALE DE Com- 


8527a. —— 


MERCE DE PETROGRAD v. GOUKASSOW, [1925] 
A. C. 150; 983 L. J. K. B 1084; 182 L. T. 
116; 40 T. L. R. 837; 68 Sol. Jo. 84I, 
H. L. 


Annotation ——Refd, The Jupiter (No. 3) (1927), 137 lL. FT. 


Whether company in existence.] 
~-A Russian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, 8. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Govt. 
purported to put all msurance cos. in Russia 
into liquidation & to appropriate their pro- 
perty. In the spring of 1923 C. sent a notice 
to the registrar that the co. which he repre- 
sented had ceased to exist, & at bis request 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action agaunst the co. by specially indorsed 
writ for payment of a sum of moncy claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon C., who protested that he had no power 
to act for the co., & judgment was signed in 
default’ of appearance :—Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on C. was 
ralid 3; (%) the co. by puttimg on the file the 
name of a person authorised to accept service 
ot process on 1s behalf agreed to submit to 
the jurisdiction of the ct., & it must be 
assumed that the Russian Govt. would, 
according to the comity of nations, recognise 
the judgment as eflective.— EMPLOYERS’ 
LIARILITY ASSURANCE CORPN. v. SEDGWICK 
COLLINS & Co., [1927] A. ©. 95 ; 95 L.J.K.B. 
1015; 42 T. lL. R. 7493 sub nom. Sepuwick 
CoLLINS & Co., LTD. v. RosstA INSURANCE 
‘Oj. OF PETROGRAD, 1386 J. T. 72, H. L. 3 
ajfg. S.C. sub nom. SEDGWICK COLLINS & Co. 
v. RossiA INSURANCE Co. OF PETROGRAD, 
[1926] 1 K. BL 1,0. A. 








Annotations :---.48s to (1) Refd. First Russian Insce.v. London 
& Laneashire Insce., [1928] Ch. 922. 
Sabatier ve. Trading Co., {1927} 1 Ch. 495. 
The Jupiter (No. 3) (1927), 137 L. T. 333. 

8542. Add. Annotation: 


ag to (3) Apld. 
Generally, Refd. 


Refd. Sedgwick Collins 
v. Rossia Insce. of Petrograd, [1926] 1 K. BL 1. 





8543. Add. Annotation :—Refd. Sedgwick Collins 


v. Jtossia Insce. of Petrograd (1925), 133 
L. T. $08. 








PART X. SECT. 6. 


sb. Icffect of Act reapecting Capacily | 


of Companies, 1917 (c. 12).}——The above 
Act deals only with the capacity of cos. 
to exercise their powers, & does not 
enlarge the powers themselves —Jic 
NORTH WESTERN TRUST Co., Ea p. 
PURE O11 Co., LTD. (MAN.), [1926] 1 
DL hk 689; (19826) 1 W. W. It. 426; 
35 Man. lh. R.433.—-CAN. 


PART XII. SECT. 4. 
t. (top of p. 1200). Read now ‘‘w.” 


w (p. 1200) i. —-— Company holding 
no licence in mortmuin.J—AN insurance 
co., incorporated in a foreign State & 
holding no leenee under Ontario 
Mortmain & Charitable Usca Act, but 
registered as authorised to do business 
in Ontario, appliei to be registered as 
the transferee of a charge upon land :— 


Hield: the co. was entitled to be 
registered without any qualification 
as to procecdings that might be taken 
under that Act or any other Act 
affecting the holding of land by corpns. 
—Re New YorRK Lirk INSURANCE Co. 
(1924), 55 OQ. L. RK 408.—CAN. 

q (p. 1200) i. ——- Burden of 
proof of status to carry on business. }— 
LA SALLE EXTENSION UNIVERSITY t. 
FREEMAN (Man.), [1926] 3 W. W. R. 
474 — CAN. 


c. (p.1202). Adds revsd. 56 S.C. R. 
539.”’ 





PART XII. SECT. 8, SUB-SECT. 1. 


ei. -—-- --— —— .]}--A winding-up 
order by a Canadian ct. in the matter 
of a Scotch co. doing business in 
Canada, & huving assets & owing debts 
in Canada, which ordcr was made on 
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the petition of a Cunadian creditor, 
with the consent of the J~qguidatm 
previously appointed by the ct. am 
Scotland, as ancillary to the winding-up 





proceedings there :—Held: a valid 
ordey .— Le SCOTTISH CANADIAN 
ASBESIOB Co., ALLEN tv. HANSON 


(1890), 18 S. C. I. 667.— CAN. 


6) Me a Where a 
winding-up order had been made in 
England against an knglish co, pruoer 
to the muking of a Canadian Winding: 
up order -—- 7/dld. iw double liquida- 
tion should be avoided, by treating the 
duties of the Canadian hquidator as 
ancillary to the Engueh winding-up 
procecdings.-~ Lc] NATIONAL BENEFIT 
ASSURANCE Co., Lib., PACIFIC GREAT 
EASTERN Rs. Co's Cask, [1927] 3 
D. L. RR. 289; (1927) 2W. W. RR. 348, 
36 Man. L. ht. 549.— CAN. 


eens 


Cases 8576a—8632. 


EnauisuH AND Empire Digest SUPPLEMENT. 


Part XIII—Illegal Companies. 





8576a. J—HARVEY v. CoLLeTr (1846), 
Sim, 3382; 4 Ry. & Can. Cas. 387; 15. 


L. J. Ch. 376; 10 Jur. 603: 60 KE. R. 646. 
ui aton :—Refd. Stewart v. Austin (1866), 36 L. J. Ch: 


8581a. —— Action against treasurer & secretary 
—IHegality will not prevent account.|— 
GREENBERG v. COOPERSTEIN, No. 272a, ante. 


8582. Add. Annotation :—Refd. Greenberg v. 
Cooperstein, [1926] Ch. 657. 


15 , 8583. Add. 


Annotation :—Refd. Greenberg v. 


Cooperstein, [1926] Ch. 657. 


8587. Add. Annvtations :—Refd. Cornish Mutual 


Assce. v. I. R. Comrs., [1926] A. C. 281; 
Greenberg v. Cooperstcin, [1926] Ch. 657; 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal Owncrs’ Assocn. (1926), 135 
L. T. 673. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 312; Re United General 
Commercial Insce. Corpn., [1927] 2 Ch. 51. 


Part XIV.——Companies under Private Acts. 


8595a. ——- Name of member omitted from |; 


memorial of names of members—Deed not 
executed./—Scorr v. BERKELEY (18417), 3 
C. 3B. 925; 5 Rv. & Can. Cas. 51; 16 J. J. 
CP. 107; Si. T. O. S. 389; 11 Jur. 242 ; 
136 FB. MR. oT. 

Annolations :-- Refd. Portal vr. Kmmens (1876), 1 OC. PD. 
901: Kipling vw. Todd (1878), 3 CL PP. DD. 350, Re South 
Loudon Kish Market. Co , Plimsoll’s Case (1888), ] Meg. $2. 

8621a. —-— ———.]—-BRownk v. LONDON NECRO- 


ee ter ——— ee 


rons & NaArionsar MAuson“uM Co, (1857), 
6 W. R. 188. 


8631. Add. Annotation :-—Mentd. Harnett v. Bond, 
(1924) 2 K. B. 517. 


8633. Add. Annotations: —Consd. Liggett (Liver- 
pool) ». Barclavs Bank (1927), 187 L. T. 443, 
Refd. Liggett. (Liverpool) v. Barclays Bank. 
[1928] 1 K. B. 18 Mentd. Deuchar v. Gas 
Light & Coke Uo., [1925] A. C. 69]. 
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398 


Vol. XI.—Cases 18—640 


COMMONS AND RIGHTS OF COMMON. 


Notre.—As to commons & rights of common a 1925, see Law of Property Act, 1925 (c. 20), 
ss. 193, 194. 


Part Il—Different Kinds of Rights of Common. 


18. Add. Annotation :—As to (1) Refd. Stoney v. | 224. Add. Annotations :—Generally, Mentd. Verge 


Eastbourne R. C. & Devonshire (1926), 95 . v Somerville, [1924] A. C. 4963) Re Gwyon, 
L. J. Ch. 312. Public Trustee v. A.-G. (1929), 46 T. LR. 96. 

144. Add. Annotation :—Mentd. Back v. Daniels | 226. Add. Annotation :—As to (2) Refd. Hodgson v. 
(1924), 69 Sol. Jo. 160. McCreagh (1923), 92 L. J. Ch. 426. 


Part V._—Right of Free Warren. 


3238. Add. Annotation :—Consd. Uodgson v. Mc- 


evidence supporting his claim by prescription 
Creagh (1923), 93 L. J. Ch. 339. 





| 
| sy, McCrmaan (1923), 98 L. J. Ch. 339; 131 
| 


323a. —-—- In demesne land—JIs warren in gross.| L. T. 340; 40 T. L. R. 10; 68 Sol. Jo. 58, 
—Deft., lord of the manor of B., claimed : OC. A. 
sporting rights over pltfs.’ freehold farms 399 4dd. Annotation :-—Refd. Hodgson v. Me- 
within the manor, basing his claim on a: Creagh (1923), 93 L. J. Ch. 339. 


franchise of free warren appurtenant to the as Mh 
manor granted by the Crown to J., in 130] ; | =eu ree is I 'p. eee eee 
alternatively, on a lost grant, presumed from | “5 ; 

immemorial user :-~-Held: the grant to J. ‘sar. Add. AUREL: :—Consd. Hodgson v. Mc- 
in 1301 was of a franchise in gross, & even if | Creagh (1923), 93 L. J. Ch. 339. 

not in gross, it would have passed by J.’s | 347a. Alienation reserving franchise of free warren. ] 
subsequent alenation of the land, or become | ~~Hopason v. McCreaau, No. 328a, ante. 

a franchise in gross by J.’s reserving the | 349. By alienation of soil — Although soil 
franchise upon the occasion of that aliena- reacquired. alk v. SHIRLAND (1314), Y. 8B. 
tion; there was therefore no title in deft. | 6 & 7 Kdw. 2, VIII. Sel. Soc. Vol. 111... 
by the grant of the manor, & there was no | Myre of Kent) LSI. 





Part VI.—Creation and Proof of Rights of Common. 


366. Add. Anvrotation :—Gencrally, Mentd. Verge | 452. Add. Annotation :—Mentd. HHulley v. Silver- 
v. Somerville, [1924] A. C. 496. springs Bleaching Co., [1922] 2 Ch. 268. 


Part VIII.—-Acquisition of Commons under Compulsory 
Powers. 


554. Add. Annotation :—Mentd. British Thomson-Houston Co. v. British Insulated & Llelsby Cables, 
[1924] 2 Ch. 160. 


Part IX.—Rights, Remedies and Liabilities of Lord of 
Manor as Owner of Soil. 


640. Add. Annotation :—Mentd. Weber v. Birkett, [1925] 1 K. B. 720. 
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Part X.—Rights and Remedies of Commoners. 


698. Add. Annotation :—Mentd. Hardie & Lane v. Chiltern (1927), 96 L. J. K. B. 778. 


Part XIll.—-Inclosure of Commons and Common Fields. 


886. aie Annotation :-—-Refd. tes v. Daniels, , 
[1925} 1 KK. 1B. 526. 
893. Add. Armnolations :—As io (4) Reid. Consett ! 
Industrial & ae aes Soc. v. Consett Iron | 
Go., [1922] 2 Ch. 135. As fo (5) Refd. Consett | 
Industrial & Prov iaent Soc. v. Consett Iron | 
Co., [1922] 2 Ch. 135. ! 
Add. Annotation :—As to (1) Consd. Consett | 
Industrial & Provident Soc. v. Consett Iron | 
Co., [1922] 2 Ch. 135. 
Add. Annotation :—Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922 ] 
2 Ch. 135. 
Add. Citation :— [1922] 2 Ch. 187, n. 
Add. Annotation :——Folld. Consett Indus- 
trial & Provident Soc. v. Consett Tron Co., 
[1922] 2 Ch. 135. 

903. For the paragraph in the original volume 
substutute the following paragraph :— 
-|—By the Lanchester 
Inclosure Act, 1773, the moors & commons 
of the manor of Lanchester, Durham, were 
divided & allotted. The Act provided that 
the Jord of the manor & his assigns should | 
have, hold & enjoy all mines & minerals | 
within & under the allotrnents, with full & 
free liberty of searching for, draining, winning 
& working the mines & minerals by any ways 
or means then in use or thereafter to be 
invented as fully & freely as he might or 
could have had, held, used & enjoyed the 


899. 


900. 


901. 








eta ee ree 


—— ef 


saine in case that Act had not. been made 
without paying any damages or making any 
satisfaction for 50 doing; & also that the 
annual rental of a certain allotment to the 
justices should be applied im or towards the 
compensation of those allottecs whose allot- : 
ments were damnified by the exercise of the 
lord’s mining rights, & that any deficiency | 
should be made up by means of r a levied 
upon all the allottees :-—Held: (1) the case ~ 
Was governed by the decision at ue Ct. of | 
Appeal in Conselt Waterworks Co. v. Ritson, | 
No. 901, ante, which was a decision on the | 
ide ntical eucstion arising on the construction | 
of the sarne Act. & in the same circumstances, 
& although the reasoning upou which that 
decision was founded had been disapproved 
of by the House of Lords in Bullerknowle 
Colliery Co. v. Bishop Auckland Industrial 
Co., No. 905, post, the decision itself had not 
been overruled & was therefore binding upon 
the ct., & defts. had a right to work the mines ; 
so as to let down the surtace of the land | 
without paying damages or making any 
compensation to pltfs.; (2) (YOUNGER, L.J.) 
the decision at which the Ct. of Appeal had 
felt: itself compelled to arrive in deference to 


authority binding upon it might quite well 
have been reached on the construction of the 
Act itself apart altogether from the decision 
by which it was bound.—ConsetTr INDUs- 
TRIAL & PROVIDENT SocleTy, LTD. v. 
ConsErr Iron Co., [1922] 2 Ch. 135; 91 
L. J. Ch. 680; 127 L. T. 383; 38 T. J. Tt. 
584; 66 Sol. Jo. 452, C. A. 

Add. Annolation :—Consd. Consett Indus- 
trial & Provident Suc. v. Consett Iron Co., 

[1922] 2 Ch. 185. 

Add. Annolation: —Consd. Consett Indus- 
trial & Provident Sov. v. Consett Iron Co., 

[1922] 2 Ch. 135. 

Add. Annotations :—As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 

Jo., [1922] 2 Ch. 135. As to (8) Consd. 
Consett Industrial & Provident Soc. v. 
onsett Iron Co., [1922] 2 Ch. 135. 

Add. Annotation :—As to (2) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 

Jo., (1922) 2 Ch. 135. 

Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce., [1925] Ch. 395. 

939a. As to fences-—Power to direct maintenance. ] 
——-Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair & mainten- 
ance of fences, the erection of which by the 
respective allottces of land that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by Neste 
tion.—GARNETY v. PRratrr, [1926] Ch. 897; 
95 L. J. Ch. 453; 135 L. T. 471; 70 Sol. Jo. 

736. 

Trespass —Power to eat 
with stake.| -DRIVER v. SIMPSON (1818), 
Taunt. 614, n.; 2 Moore, C. P. 682, n. ; i29 
dé. RR. 52% 


Dat 
A Pen -—Distd. Newcastle v. 
25 AY | | d. 


953. "Aad. Annotation :—Mentd. R. v. Electricity 
Oomrs., Hz p. London Electricity Joint Com- 
mittee, [1924] 1K. B. 171. 

985. Add. Annotations :—(enerally, Mentd. R. v. 
Nat' Bell Liquors, [1922] 2 A. C. 1283 R. v 
J.ine ‘olnshire JJ., He p. Brett, [1926] 2) K, B. 
192 ; Palmer v. Crone, [1927] 1 K. B. 804. 

1009. Add. Annotation :—Mentd. Leyton U. D. C. 
v. Wilkinson, [1927] 1 kk. B. 853. 

1018. Add. Annotation :-—Generally, Mentd. White 

v. Williams, [1922] 1 K. B. 727. 

1016. ‘Add. Annotation :—Mentd. Hulley v. Silver- 
springs Bleaching Co., [1922] 2 Ob. 268. 
1023. Add. Annotation aay to (1) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 

Co., [1922] 2 Ch. 135. 


905. 


906. 


909. 


911. 


913. 


942a. 


Clark (1818), 2 Moore, 


Part XIV. Regulation of Commons. 


1089. After this case add ‘‘--— Injunction to 
restrain promotion—Scheme inconsistent with 


prior conveyance.] — See INJUNCTION, Vol. 
XXVIII., pp. 469, 470, No. 789.” 


400 


28, 


48. 
56. 
62a. 


67. 


88. 


PART II. SECT. 2, SUB-SECT. 1. 


sa. 
more convenient occupation " of building 
—Mumceipal : 
road hrs CORPN. 
CAN. 


m i, 
Rr. S. B. 
of contract by Minister of Public Works.) 
-——-A contract made by the Minister for 
the purchase of land for a public pur- 


3.8. 


67 


Vol. XI.— Cases 4—116a. 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


Part |—Compulsory Powers over Land. 


Add. Annotations :—As to (2) Distd. Birkdale 
District Electric Supply Co. v. Southport 
Yorpn., [1926] A. C. 355. Refd. York Corpn. 
v. Leetham, [1924] 1 Ch. 557. 

Add. Annotation :—Mentd. Edwards 7. A.-G. 
for Canada (1929), 46 T. I. R. 4. 

Add. Annotations :-—As to (3) Refd. Bourne- 


19. 


mouth-Swanage Motor Road & Ferry Co. 
v. Harvey, [1929] 1 Ch. 686; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 


Add. Annotation :—Refd. R. v. Electricity 
Comrs., x p. London Electricity Joint Com- 
mittee Co., [1924] 1 K. B. 171. 


Part Il——Conditions attached to the Powers. 


Add. Annotations :—As to (2) Consd. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. C. 
315. Refd.Manchester Corpn. v. Farnworth 
(1929), 46 T. L. R. 85. 

Add. Annotation :--Mentd. Farnworth 
Manchester Corpn., [1929] 1 WK. B. 533. 
Add. Annotation :—-Refd. S. E. Ky. 
Cooper, [1924] 1 Ch. 211. 

-|—The Board of the Railway Comrs. 
for Canada made an order directing a railway 
co. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the Jevel, & ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board :—--Held: 
(1) the subway was not part of the undcr- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropriation 
Act, R. S. C., 1906 (c. 143), for the purpose 
of the railway proper. & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the gencral plan, & it was not within the 
liberty of the co. to enlarge the scope of the 
original plan & provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made. 
BOLAND v. CANADIAN NATIONAL Ry. Co., 
[1927] A. CG. 198; 95 1. J. P. C. 209; 186 
1. T. 197, P. C. 

Add, Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 


Add. Annotations :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
[1929] 1 Ch. 686; Farnworth v. Manchester 
Corpn., [1929] | K. B. 533. 


v. 


Vv. 








Land in use ‘ otherwise for 


Act, s. 325.}—Sorrery 
v. CAINE (1920), 
28 B.C. R. 321.— 


—— Public Works Act, 
C., 1911 (c. 189)—Validity 


( ° 
L. R. 794; —~MACKAY v. 


m ii, 





2G. 





91. Add. Annotations :—Refd. Conron v. L.C.C., 
[1922] 2 Ch. 288 ; Roberts v. Hop wood, [1925] 
A. C. 578. Mentd. Short v. Poole Corpn. 
(1925), 42 T. L. R. 107. 

98. Add. Annotation :—Refd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

99a. Subway.] — BoLaANp v. CANADIAN 
NATIONAL Ry. Co., No. 62a, aute. 

109. Add. Annotation :—As to (1) Refd. Conron v. 
L. C. C., [1922] 2 Ch. 283. 

110. Add. Annotation :—Refd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

111. Add. Annotation :—As to (1) Refd. Conron v. 
L. C. C., [1922] 2 Ch. 283. 

118. Add. Annotation :—Mentd. Roberts v. Hop- 
wood, [1925] A. C. 578. 

114. Add. Annotation :—Refd. Conron v. lL. C. C., 
[1922] 2 Ch. 283. 

116. Add. Annotation :—Refd. Sydney Municipal 
Council v. Campbell, [1925] A. C. 338. 

116a. —-— Land not bona fide intended to be taken 


pose does not bind the Crown unless 
the acquisition of the Jand has been 
authorised by an Order in Council, 
or a resolution in Council amounting 
to an order, even if the contract 1s 
sealed with the seal of the Department. 
FOR 
CoLUMBLA, [1922] 1 A. C. 457.—CAN 


Expronriation Act, 1906 
(ec. 143)—Discretion of Minister.]—As 
to the propriety & necessity of expro- 
priation the Minister is the sole judge 


4()] 


for purpose.|—Applts. had statutory power 
to acquire compulsorily land required for the 
purpose of making or extending streets, also 
land required for “‘ carrying out improve- 
ments in or remodelling any portion of the 
city.”’? Jn connection with the extension of a 
street, they resolved to acquire resps.’ land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area was considered or 
proposed, & evidence as to proceedings in the 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 


& the ct. has no jurisdiction to inter- 
fere with his discretion.—K ot IMPRLAL 
BANK OF CANADA, [1923] 3 D. L. R. 
345.—CAN. 


PART II. SECT. 3, SUB-SECT. 3.— 
BRITISH B. (a). 


sb. Land taken for building Toronto 
Viaduct — Whal <Act applicable. }— 
CANADIAN NATIONAL Ry. Oo 00. 
TORONTO TRON Works, [1926] Exch. 
©. R 133.—CAN. 
26 


Cases 116a—160. 


previously decided upon, rather than con- 
sidering whether resps.’ land was required 
for improving or remodelling :—Held: the 
evidence sustained the lower ct.’s conclusion 
of fact that applts. were exercising their 
powers for a purpose differing from those 
specified by the statute, & they had rightly 
been restrained from acquiring resps.’ land.— 
SYDNEY MUNICIPAL COUNCIL v. CAMPBELL, 
[1925] A. C. 338; 1383 L. T. 633; sub nom. 
SypnEyY MuNIcIPAI, COUNCIL v. CAMPBELL, 
SAME v. HUGHES Motor SERVICE, Lrov., 94 
L. J. P. ©. 65, P. C. 


120. Add. Annotation :—Mentd. Busby v. Avzg- 


herino, [1928] A. C. 290. 


126. Add. Annotation :—Refd. Conron v. L. C. C., 


[1922] 2 Ch. 283. 


129. Add. Annotation :—-Refd. Manchester Corpn. 


v. Farnworth (1929), 46 T. L. R. 85. 


133a. --—— For pleasure gardens & street widening 


155. 


PART Hl. SECT. 1, SUB-SECT. 2.—A. 


-——Part used for pleasure garden—May be 
subsequently used for street widening.|—A 
local authority bought Jand in 1896 for the 
purposes of : (1) street widening ; (2) making 
new streets; (3) providing public walks & 
pleasure gardens. The land was conveyed 
to the local authority for the purposes 
authorised by the Public Health Acts. A 
plan & specifications were submitted to the 
Local Government Board, & subsequently 
the scheme was carried out in accordance 
with the plan & specifications. The pleasure 
gardens were surrounded by railings, & were 
not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure grounds for the purpose of 
street widening & providing a parking place 
for motor cars. Objections were raised by 
some of the occupiers of adjoining premises, 
& an action was brought to restrain the local 


134. 
135. 


136. 
139. 


142. 


145. 


146. 


Part [ll—Principles of the 


Add. Annotations :—Mentd. Jackson 
Simons, [1923] 1 Ch. 373; Chaplin v. Smith, 
[1026] 1. K. B. 198. 


v. | 160. 


PART III. SECT. 1, SUB-SECT. 3.—A. , & 
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authority from carrying out their resolution : 
——Held: as one of the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose.—A.-G. v. SUNDERLAND CORPN., 
[1929] 2 Ch. 486; 45 T. L. R. 618; 93 
J. P. Jo. 480; affd., 46 T. Tl. R. 10, C. A. 


Add. Annotation :—Apld. A.-G. v. Sunderland 
Corpn., [1929] 2 Ch. 436. 


Add. Annotation :—As to (1) Distd. A.-G. v. 
Sunderland Corpn. (1929), 46 T. L. R. 10. 


Add. Annotation :—Distd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

Add. Annotations :—As to (1) Distd. S. KE. Ry. 
v». Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. Refd. York Corpn. 
v. Leetham, [1924] 1 Ch. 557. Generally, 
Mentd. Brown v. Dagenham U.D. C., [1929] 
1 K. B. 787. 

Add.’ Annotations :—Generally, Reftd. Aldridge 
v. Wright, [1929] 2 K. B. 117. Mentd. Long 
v. Gowlett, [1923] 2 Ch. 177. 


Add. Annotations :—Consd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. Refd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 


. Add. Annotations :—Consd. S. E. Ry. v. 


Cooper, [1924] 1 Ch. 211. Refd. York 
Corpn. v. Leetham, [1924] 1 Ch. 557; Birk- 
dale District Electric Supply Co. v. South- 
port Corpn., [1926] A. 0. 355. 


Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

Add. Annotation :—As to (4) Refd. S. E. Ry. 
v. Cooper, [1924] 1 Ch. 21]. 


Law of Compensation. 


Add. Citation :—sub nom. R. v. MIDLAND, ETC. 
Ry. Co., Ez. p. Brown, 8 B. & S. 456. 

Add. Annotation :—-Refd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 


IN@LEWwoop PuoLrP & PAPER Co. 
(N. B.), (1927) 3 D. li. BR. 967.—-CAN., 


149 ti. —— Subsequent conveyunce 
unregistered. |\—lf a wunicipal corpn. 
takes expropriation procecdings for a 
highway under Municipal Act, 8. 362, 
& compensation is awarded to the 
registered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner on the ground that after filing 
his claim he executed wu conveyance 
which remains unregistered.—NORTH 
COWICHAN CORPN, v. GORE-LANGTON, 
[1921] 2 W. W. R. 484.-—CAN., 

149 iii, ——- Unless right to com- 
pensation reserved by vendor.J—Ie 
CopVILLE (1907), 5 W. L. R. 140; 
16 Man. L. R. 426.— CAN. 

© i. Afier expropriation.J—The 
Crown expropriated the right to flood 
property which belonged to V., who 
subsequently sold to H. together with 
V.’s ht to recover the compensation 
from the Crown for all damages caused 
py flooding & expropriation :—Held : 

. was entitled to recover compensa- 
tion for damages to hisland by flooding, 
& by the expropriation of the easement 

flood.— It. v. Hym (1921), 21 Exch. 
©. R. 76.—CAN. 





156 ii. ———-.]— Re Scotr & O&HAWA 
TOWN (1922), 52 O. L. R. 504.—CAN., 
156 iii. .J~The right to reccive 
compensation for land taken depends 
upon the statute or order which 
authorises the taking, & upon the 
terms of such statute or order will 
depend tho basis upon which the com- 
ensution is to be assessed.—Re 
OWELL & TORONTO CORPN., [1925) 2 
D. L. R. 796; 560. L. R. 5641.—CAN, 
f (p. 124). -}—Where 
& county corpn. expropriated certain 
toll roads :—Held: the value to the 
owner & not to the taker was the basis 
upon which the compensation should 
be awarded, & while the roads had 
become a burden instead of a benefit 
to their owners, they were cntitled 
to be paid for the physical asscts they 
fae as material in place, 
ndges, culverts, ditches & parts of 
roads owned in fee.—Re OTTawa & 
GLOUCESTER Roap Co. & COUNTY 
OF CARLETON (1921), 69 D. L. R. 486; 
51 O. L. R. 467.—CAN. 














f (p. 124) ii. —— —— ———.]-—Re 
Nrw BRUNSWICK POWER COMMISSION 
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1(p. 124)4. —--- Conflicting evidence. 
—R. v. AkcTIER, {1925} 3 D. L. R. 
355: [1925] S. C. R. 684.—CAN. 

1 (p. 124) ii. —-—.J—Where the 
evidence of expert witnesses as to 
value is contlicting, neither the 
arbitrators nor the ct. should endeavour 
to arrive at the true result by ** averag- 
ing of witnesses,” or ‘ splitting the 
difference.’’—Re LENNOX & TORONTO 








BOARD OF EDUCATION (1926), 58 
QO. L. R. 427.—-CAN. 
1 (p. 124) ih. —-—,}]—-While the 


“ averaging of witnesses ”’ or ** splitting 
the difference ’’ is an improper way of 
reaching an award, some discretion & 
freedom may nevertheless be allowed 
the arbitrators; they ure bound to 
exercise their judicial functions in 
dealing with the evidence.— WINNIPEG 
». Cross, {1927} 3 D. L. R.1072; [1927] 
2 Ww. W. R. 644; 37 Man. L. R. 40.— 
CAN. 

i. —— —— ——.}-REDDIAR & 


q i. 
SAN CHIEN v. SECRETARY OF STATE FOR 
INDIA IN CouNCcIL & COLLECTOR OF 


171. Add. Annotation :—Refd. Swift v. Board of 


Trade, [1926] 2 K. B. 131. 


186. Add. Annotation :—Refd. Glonboig Union 


RANGOON (1927), I. L. R. 5 Ran. 799.— 
IND. 








6 (p. 125) i. Equivalent to 
value to awner.}—The market. value of 
the land acquired is the price that the 
owner willing, & not obliged, to sell 
might reasonably expect from a willing 
purchaser. There is no _ difference 
hetween the term “‘ value to the owner ”’ 
as used in the Land Clauses Act, in 
England, & the expression ‘‘ market 
value”? as used in Land Acquisition 
Act, 8. 23.—SWARNA MANJURI Dasal 
® SECRETARY OF STATE FOR INDIA 
(1927), I. L. R. 55 Cale. 991.—IND. 

k (p. 125) i. .]—Where 
by reason of oxpropriation by the 
Crown the owners of the property 
taken suffer materially & ure put to 
great trouble in moving, & the site 
so taken was most advantageous & 
it took several yoars of negotiating 
bofore they were able to find a new & 
suitable place for their operation, 
the ct. should add ten per cent. to the 
fair market value of the property 
taken, for contingent losses & incon- 
veniences, in fixing the compensation. 
—RK. » RovaL, Nova Soorra Yacut 
SQUADRON (1921), 21 Exch. C. R. 160. 
—OAN. 











k (p. 125) ii. —- ——.]}--le 
TORRANCE & PROVINCE OF ONTARIO, 
Re NOBLE & PROVINCE OF ONTARIO, 
Re PARKDALE BOULEVARD. LTD. & 
PROVINCE OF ONTARIO, [1923]3 D.L. hi. 
11386; 52 0. L. R. 325.—CAN., 

k (p 125) iii. ——- —— js 
There is no foundation for the view 
that the “* allowance for disturbance ” 
usually added in awards to the value 
found is arbitarily fixed at ten por cent. ; 
an award of six per cent. may be ample. 
—Fe LENNOX & TORONTO BoaRrD oF 
ae (1926), 58 O L R. 427.— 








we 








k (p. 125) iv. ——.J]—An 
* allowance for disturbanoo,”’ & the 
amount thereof, seem to be in the 
discretion of the arbitrators -~—WINn«1- 
pra CROSS. [1927] 3 DD. L. R. 1072; 
[1927] 2 W. W. R. 6441; 37 Man. L. R. 
40.—CAN. 


k (p. 125) v. —~-—- —-— --——.]—R. 
v. MCPIHERSON (1914), 15 Exch. C. R. 
215; 20 D. L. It. 988.—CAN. 


p (p. 125) i. — ——— Not value 
according to quantity survey.}—lL. v. 
IMPERIAL BANK OF CANADA, [1923] 
3 D. L. R. 345.—CAN. 


BC. Value of assets necessary 
to operation of undertaking. }—Toron Tro 
(City) CORPN. v. ToRONTO RAILWAY 
CORPN., [1925] A.C.177; 94L.J.P.C. 
25; 182 L. T. 401.—CAN. 


sd. Where land of college taken 
for street——Under disputed hareement ie 
ST. MicHAELS COLLEGE v. Toronto 
Ciry Corrn., [1926] 2 D. L. R. 244; 











{1926} S. Cc. R. 318; ing, 27 
O. W..N. 474: varying, 26-0. W. N. 
413.—CAN. PY 





se. Value for commercial pur- 
poste. j—Where the residence & adjoin- 
ng consulting rooms of a medical 
practitioner were situated in a position 
which was more suitable for a business 
site than a medical practitioner’s 
residence, & compensation was assessed 
on the basis of the value of the land for 
& commercial purpose :—Held: the 
correct method of assessing compensa- 
tion ,had been adopted.—GuUNSON ov. 
MUNICIPAL TRAMWAYS TRUST, [1927] 
Ss. A. 8. R. 276.—AUS. 


Vol. XI.—Compulsory Purchase of Land. 


169. Add. Annotations :—As io (2) Refd. Swift v. 
Board of Trade, [1925] A. C. 520; Swift v. 
Board of Trade, [1926] 2 K. B. 131. 


Cas. 427. 


Cases 169—197. 


Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
187. Add. Annotation:--As to (1) Apld. Swift v- 


Board of Trade, [1926] 2 kK. B. 181. 


197. Add. Annotations :—As to (2) Refd. S. E. Ry. 
v. Oooper, 


[1924] 1 Ch. 211. Generally, 


Mentd. Birkdale District Electric Supply 


PART III. SECT. 1, SUB-SECT. 3.—B. 


ui. ——.}—R. v. ERLLY (1921), 63 
D. L. R. 402; 21 Exch. C. R. 20 
CAN. 

ii. .}—An owner of property 
is not entitled to claim some prospective 
value of the property remote in its 
character & only realisable upon the 
expenditure of enormous sums of 
money.—R. ». COLEMAN, [1926] Exch. 
C. R. 121 —-CAN. 


b (p. 125) i. How estimate to 
be made.|—In determining the market. 
value of lund uequired under Land 
Acquisition Act, 1894, the value should 
be estimated with reference to the 
moat. lucrative & advantageous manner 
in which the land might be used. 

The operative effect of the special 
adaptability of the land or its future 
utility must be estimated not. by idle 
speculation or unpractical Jmagination, 
but by prudent business considerations 
such as would weigh with a purchaser 
intending to buy the fand in the 
open market.—-MANAKAJADHIRAJA SIR 
RAMESITWAR SINGH BAHADUR Vv. SECRE- 
TARY OF STATE FOR INDIA IN COUNCTI. 
(1929), I. L. BR. 8 Pat. 793.—IND. 


PART III. SECT. 1, SUB-SECT. 3.—C. 


o i, ——.}—R. v. LYNuB’s, LTD. & 
CozzouiNno (1920), 20 Exch. C. R. 158. 
—CAN. 


5.— 








o ii. -——.] —Ivte NEW BRUNSWICK 
POWER COMMISHION & INGLEWOOD 
Pore & Parrer Co. (N. B.), [1927] 3 
D. Ll. R. 967.—CAN. 

169 i. For ‘* 169 i.’’ read ‘‘ 170 i.”’ 


PART III. SECT. 1, SUB-SECT. 3.—D. 

p i. —- .|}—Re Lerron & 
TORONTO Coren (1924), 56 O. LL. ht. 
175.—CAN. 

ri. Flooding of neighbourhood.) 
—The Crown expropriated the right to 
flood u part of L.’s property, ou the 
erection of a dam, a public work. Ja. 
claimed, besides compeusation for 
easorment taken on his property, that 
he should be compensated for damages 
to his trade, resulting from the ducrease 
of popwation, duc to the flooding of 
neighbouring farms :—Held : no claim 
could arise in respect of an inconven)- 
once common to the public generally. 
—R. v. LAFONyD (1921), 69 D. L. i. 
127; 21 Exch. C. R. 55.—CAN. 


176 iii. Cost of removal.j}—W lille 
allowanco ought not to be made for 
loss of businesa or estimated profits, 
yot. where a Jessce of a store has suffered 
a diminution of good-will, he 18 entitled 
to coupeusation although it 18 in the 
nature of a business loss. In addition, 
allowance must be made for tho 
reasonable cost of moving, secking a 
new location, loss of time, storage of 
furniture, depreciation in fixtures & 
dislocation of business occasioned hy 
such removal.—R. v. GOLDSTEIN, 
{1924] Exch. C. R. 55.—CAN. 


ee 








PART IIT. SECT. 1, SUB-SECT. 3. --E. 


179 i. Cost of acquiring new 
silfe.|—In the course of arbn. proceed- 
ings to determine compensation for the 
portion of a lot taken & injury to the 
remainder, the corpn. offered to transfer 
part of an adjoining lot, which it did 
not own & hud as yet taken no steps 
to expropriate :—cld: the offer 
should be taken into account & dealt 
with by the arbitrator in his award.— 


ANA 





Co. v. Southport Corpn., [1926] A. C. 355. 


Re GARLAND & TORONTO (1924), 55 
O. L. R. 646 —CAN. 


PART III. SECT. 1, SUB-SECT. 3.—I, 


187 vi. —-— Subsequent improve- 
ments by owner.j—Where an owner 
remains on the property after expro- 
priation, & makes repairs to the build- 
ings, & puts up temporary structures, 
he must assume the responsibility of 
Ruch a course & its consequences, & 
nothing will be allowed him therefor.— 
Ro ov Lynxcu'’s, Lrp. & CozZoLino 
(1920), 20 Wixch. C. R. 158.—CAN. 

187 vii. — —J—h. v. Moreau 
(1921), 21 KMxch. C. R. 88.—CAN. 

mi. —-— Buildings erected by exrpro- 
priator before notice to treat given— 
Whether value of buildings to be con- 
sidercd.\-- The Govt. having resolved 
{o aequire under Land Aequisition Act, 
T8095, dJand belonging to applts., 
took possession by arrangement with 
sutidars, who occupied part. of the land, 
& erected buildings partly on land 
occupied by appt. & partly on land 
occupied by the sutidars Only after 
doing sv the Govt) notified a declaration 
under sect. 6 of the Act that the land 
was required for a public purpose. 
Applt was awarded under the Act 
the value of the land, & terest therean 
from the date when possession had been 
taken :-—cld > applt was not entitled 
to the value of the buildimes, since by 
the law of India they did vot form part 
of the soil, &, even if applt. would 
have been entitled to compensation 
for them, uf the Govt. had acted as 
there trespassers, & without colour of 
title, the Govt had not so acted. 
VALLABTIPDAS NARANID tv. BANDRA 
DEVETOPMENT OFFICER (1929), 56 
L. BR. Ind. App. 259.— IND. 


PART ISI. SECT. 2. 


191 i. What constitutes severance— 
Part of land taken—Premises not con- 
fiquous—No legal right over intervening 
land.j—-Where by o& previous expro- 
priation property wus severed by the 
right of way of a railway co. crossing 
it, & the use of a culvert under the 
tracks ag @ passage was ouly by suffer- 
unee & without legal right or title :— 
ield : if expropriation takes land on 
cach side of the right of way & thus 
closes access to the culvert it is not a 
severance of the property which would 
entitle to compensation.—R. v. LOONAN 
(1920), 20 IMxch. C. R. 131.—CAN. 


ai. -l—Held: the right to 
additional value & the right to damages 
for severance must depend on the 
existence at the time of acquisition of 
the property of somo mght of passare 
between the pieces of land.— Fir CANAL 
Co., Lrp., & MININSTER OF MARINE, 
{1927} S. A. S. R. 106.—AUS. 








PART III. SECT. 3, SUB-SECT. 1. 


sf. General rule }—The right to 
receive compensation for land in- 
juriously affected depends upon the 
atatute or order whieh authorises the 
injurious affection, & upon the terms 
of such statute or order with depend the 
basis upon which the compensation 18 
to be assessced.—~7?e POWELL & TORONTO 
Corpn., [1925] 2 D L. It. 796; 56 
O. L. BR. 541.—CAN. 

ni. Claim must be made within pre- 
scrihed tame }—Under Edmonton Char- 
ter a claim for compensation. because 
claimant’s land will be injuriously 


Cases 208—289a. 


208. 


213. 
215. 


Add. Annotation :—Generally, Mentd. Slack 
v. leeds aL Co-op. Soc., [1923] 1 Ch. 
431. 

Add. Apnstanes :—Consd. Rockingham 
Sisters of Charity v. R., [1922] 2 A. C. 315. 
Add. Annotations As lo ( y Apld. Rocking- 
ham Sisters of Charity v. , [1922] 2 A. C. 
315. Generally, Mentd. Lo for Manitoba 
v. Kelly, [1922] 1 A. C. 268; Jarrinaga v. 
Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 











216. Add. Annolation : — Folld. Rockingham 
Sisters of Charity 7. R., [1922] 2 A. C. 315. 
216a. .|—Applts. owned land im- 


affected by the closing of a street, is 
absolutely extinguished 
within the time tixed by the councei 
in the notice which sect. 
it to publish.—/?e HDMONTON CHARTER, 
MICHAEL 
INSTITUTE 


mediately on the west side of a public road 
& a railway, & had thereon a school; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
They had made on the promontorics a bathing 
house & wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 
The Crown took the two promontories for a 
public purpose, & upon an area wholly to 
the east of the railway, & including the two 
small promontories, made a large railway 
shunting yard. A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected :—Held: the possession & control 
of the two promontories gave an enhanced 
value to applts.’ land on the west side of the 
railway, & in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be constructed upon 
the two promontories, applts. were owners 
whose lands had been injuriously affected, 
& accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the 
compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not. to the actual use at 
the time of the assessment.--ROCKINGHAM 
SISTERS OF CHAKITY v. R., [1922] 2 A. ©. 
315; 91 lL. J. P. C. 198; 
T. L. R. 782, P. C. 


unless = thled 
jacent 
506 requires 
DL. Rk. 409; 
UKRAINIAN CAN. 
KOMONTON CORPN., 


HRUSHEVSKY 


265. For (‘‘ LorpD WESTBURY ’’) read 


274a. 


275a. 


288a. 


127 L. T. 608; 38 289a. 


to compensation for consequent de- 833; 
value of the ad- 
lands.—MONTREAL (Crry) v 
MCcANULTY REALTY Co., 
[1923] S. 


preciation in the 


sa. Land taken for lowering road— 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


223. Add. Annotation :—Refd. Rockingham Sisters 


of Charity v. R., [1922] 2 A. O. 815. 


245. Add. Annotation :— Refd. Howard - Flanders 


v. Maldon Corpn. (1926), 135 L. T. 6. 


(“f LORD 
WESTBURY, dissenting ’’). 

Add. Annotation :—As to (1) Refd. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. 
315. 





——— By construction of bridge.]— 
Resps., a county council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels 
& was also used for the sturage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfcred 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owners of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, i.e., the freeholders, 
& a mtgee., & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads: depreciation of freehold 
value of the old wharf; cost of the new 
wharf; damage through loss of traffic; 
damage through extra cost of handling 
traffic at the new wharf; damage to river 
sailing-barge traffic; damage through total 
stoppage of dumb craft with goods for 
overseas ; damage through loss of storage 
rents :~-Held : claimants were entitled to 
compensation only under the first) head, 
& were not entitled to compensation under 
the other heads.—HEWETrtr v. EssEX COUNTY 
CouNcIL (1928), 188 ]L. T. 742; 44 T. L. R. 
373; 72 Sol. Jo. 241. 

River frontage of private house.|— 
BUCCLEUGH (DUKE) v. METROPOLITAN BOARD 
OF WoRKS, No. 215, ante. 


Wharf.|—HEweEtTr v. Kssex County 
CoUNCIL, No. 274a, ante. 


|\—HEwWETT v. Mssex CouNTY COUNCIL, 
No. 274a, ante. 











33 Can. Ry. Cas. 92; 
L. It. 412.—CAN. 


36 Man: 








11923] g PART Ill. SECT. 3, SUB-SECT. 4.— 
C. R. 273.— Bee 
ee 266 vi. -_--Where direct 


aceces to land on which a business is 


(1925) 1 W W R 7xk0.—CAN, 

ag. Railway act, 1919—Spur track 
constructed along sireetsa— Measure of 
compensation to adjucent landowners \— 
BRITISH COLUMBIA PERMANENT LOAN 
Co nv. CANADIAN NORTHERN Ry. (NO 3), 
j1923} 2 D L RE. $02; [1923) 1 
W. W. R. 1072; 30 Can Ry. Cas. 71; 
16 Sask. L. R 298 ---CAN. 


sk. Fouad laid through 
of keeping a fences.\-—lht. vr. KENT 4. 
(1854), 8 N. B. &. (3 All.) 118.— CAN. 


PART Il. SECT. 8, SUB-SECT. 3. 


sl. Adjoining land occugned with hotel 
—-Loss of water supply.l—Re BUBH v. 
NIAGARA I'auis VarkK COMRs. (1887), 
14 A. R. 73.—CAN. 

sm. Land adjoining § water-lot — 
Water-lot taken—Loss of riparian 
rights.}—Re Snow & TORONTO, [1924] 
4D. L. R. 1023; 56 0. L. R. 100.— 
CAN. 

sp. Land divided into tots —Some 
lots sold—Five lots taken for sewage 
plant.|—Held : the owner of the unsold 
plots was entitled, over & above the 
actual] value of the lots expropriated, 





Obstruction of access by road to other 
land |—Held- claimant entitled to 
compensation.——M. EK, MooLua — %, 
COLLECTOR OF RANGOON (1926), L. L. R. 
+ Ran. 350.—IND. 


PART II}. SECT. 8, SUB-SECT. 4.— 


A. (a). 

227 _~—soiv. .}~—The 
Crown not having expropriated any 
part of suppliant’s property or any 
casement to flood the same :—#Held: 
the case did not come within Exch. 
Ct. Act, s. 20, & the ct. had no juris- 
diction to entertain the claim under 
Expropriation Act. or “i other pro- 
vision of law. ree v (1920), 20 
Exch. C. R. 175.—CA 

227s. ee eed aes 
BROWN MILLING Co. », es 
Pacific Ry. Co., [1923] 4 D. L. R. 
1136, 29 Can. Ry. Cas 345; 52 0.L.R. 
528.—CAN. 


PART III. SECT. 3, SUB-SECT. 4.— 

















B. (a). 
fi. ——.]—?Re OGILVIE FLOUR MILLS 
Co, a ee & WINNIPEG oS {1927 ] 
2D. L. R. 606; [1927] 1 . W. R. 


conducted 1s not cut off by the closing 
of a street, the fact that such closing 
will obhge persons going to & from 
such place ot business & neighbouring 
properties to use a slightly less con- 
venient route does not give the owner 
of such lund a right to compensation.— 
Re EDMONTON CHARTER. FREEMAN 
Co., LTD v. EDMONTON CoRPN., [1925] 
1W W QR, 778.--CAN 


PART III. see 35 7 aia 4.~- 
(oe) 

sb. —— —— Depreciation in value 

of land. }—NELSON v. PacIFIC GREAT 

EASTERN Ry. Co., OBLATE ORDER OF 

MaRY IMMACULATE ». PACIFIC GREAT 

EASTERN Ry. Co., LeEFRaAux & CaR- 

LISLKY v. Pactric GREAT EASTERN Ry. 

Co. (1919), 67 D. L. R. 792; 27 
B. C. R. 420.—CAN. 


PART Hil. haa 3, SUB-SECT. 4.— 
- (a). 

292 v. .l—The general depre- 
ciation of property resulting from being 
in the vicinage of a public work does 
not give rise to a claim by any‘ par- 
ticular sia art v. LAFOND (1921), 
21 HWxch. C. R. 55.—CAN. 





Vol. XI.—Compulsory Purchase of Land. Cases 323a—5é62. 





323a. —— -}— ROCKINGHAM SISTERS OF 
CHARITY v. R., No. 216a, ante. 


Part IV.—Compensation 


328. To the existing paragraph add as follows :—- 


(3) Limestone is a mincral within the above 
sects. 


336a. ———- ——— Within Act.]—MIpLAND Ry. Co. 
& KETTERING, THRAPSTON & ILUNTINGDON 
Ry. Co. v. ROBINSON, No. 328, ante. 


337. Add. Annotation :—Mentd. South Stafford- 
shire Mines Drainage Comrs. v. Klwell (1927), 
91 J. P. 118. 


343. Add. Annotation :-~Mentd. 
Hunt, [1923] 2 Ch. 136. 


355. Add. Aanotation :—-Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922 
2 Ch. 135. 


Yaddock wv. 


324. Add. Annotation :—Generally, Mentd. Rock- 
uber Sisters of Charity v. R., [1922] 2 A. C. 
315. 


for Mines and Minerals. 


367. Add. Anzotations :—Refd. Swift v. Board of 
Trade, [1925] A. C. 520. Mentd. Swift v. 
Board of Trade (1924), 938 L. J. K. B. 529. 
Add. Annotation :~—Consd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 
To the existing paragraph add as follows: 
(3) The word ‘“ lands’’ in sect. 6 of the 
above Act includes mines. 
Add. Annotation :—Generally, Consd. Graigola 
Merthyr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 681. 
Add. Annotations :-—Refd. Swift v. Board of 
Trade, [1925] A. C. 520. Mentd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 


374. 


378. 


412. 


Part V.--Procedure to acquire Land by Agreement. 


418. Add. Annotation :—Generally, Mentd. Re Allott, Hanmer 1. Allott, [1924| 2 Ch. 498. 


Part Vl.—Procedure to acquire Land otherwise than by 
Agreement. 


475. For existing citations and = annotations, 
substitute (1851), 9 ILarc, 436; 7 Ry. & Can. 
Cas. 92; 18 L. T. O. S. 1163; 68 H.R. 580, 
lL. JJ.3 subsequent proceedings (1852), 2 
De G.M. & G. 94, L. JJ. 


Annotahons :—Refd. Salishury v. G. N. Ry. (1852), 17 Q. B. 
$40; Hedges v. Mot. Ry. (1860), 28 Beav. 109. Mentd. 
Haynes v. Haynes (1861), 1 Drow. & Sm. 426; Furniss v. 
Mid. Ry. (1868), L. R. 6 Kq. 473. 


478. Add. Annotation :—Refd. 
Barton, [1924] 2 K. B. 88. 

479. Add. Annotation: — Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 

526. Add. Annotation :—As to (1) Refd. Cardiff 
Corpn. v. Cook, [1923] 2 Ch. 115. 


531. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 115. 


Rights of assignee.|—A land- 
owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice & so as not to increase their obliga- 
tions, & he is also entitled before acceptance 
to withdraw & amend his claim. But where 


Brakspear v. 


33a. 











PART HI. SECT. 3, SUB-SECT. 5. 


sc. Payment of mortgage on part of 
land.J—The Crown expropriated five 
lots of land belonging to applt. A 
mtge. in favour of M. upon four of the 
lots had been discharged by the Crown 
by payment to M. of $22,000 :—Held : 


the above pavinent, although satisfy - 
ing any claim in respect of the four lots 
covered by the mtge., could not be 
applied towards compensation for the 
fifth lot.—Sruarr ev. R., 
db. L. R. 260; [1926] 8. C. 
(1926) Exch. C. R. 101, n.—CAN. 


a landowner, possessed of a leasehold interest, 
who has claimed £550 for compensation for 
disturbance & valued his leasehold interest 
at nil, subsequently, but before his claim 1s 
accepted, assigns his leasebold interest, his 
assignee stands in the same position as the 
landowner & can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 
disregard the assignee & continue to treat & 
contract with the original landowner.— 
CARDIFF Conpn. v. Cook, [1923] 2 Ch. 115 ; 
92 L. J. Ch. 177; 128 L. T. 530; 87 J. P. 90 ; 
67 Sol. Jo. 315; 21 L. G. R. 279. 

534. Add. Annolation :—Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 


558a. Misdescription as to nature of property— 
Abatement of purchase-money—Not ordered.] 
—Re STEPNEY BorRouau CounciL & SMART’S 
CONTRACT (1902), 47 Sol. Jo. 159. 


562. Add. Annotation :—As to (1) Refd. Greswolde- 
Williams v. Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 968. 


PART VI. SECT. 1, SUB-SECT. 2.—D. 


490 i. Wffect of -—No right of action at 
common law--Damaycs for rendering 
land useless d= unsaleable not recover- 
able.J—- ALEXANDER UROWN MILLING 
R. 284: Co. v Cananian Paciric Ry. Co, 

; ’ 1923] 4 D. L BR. 1136; 29 Can. Ry. 
Cas. 345: 520. L. R. 528.—CAN. 


(1926] 2 
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Cases 592—'727a. 


592. Add. Annotation :—Mentd. Early v. Drum- 
mond (1928), 39 T. lL. R. 171. 


595a. Building consisting of several blocks of 


ENGLISH AND Empire Dicest SuPPLEMENT. 


offices—Constitutes one ‘* building.’’|_-GrEs- 
WOLDE-WILULIAMS v. NEWCASTLE-UPON-TYNE 
CoRPN. (1927), 92 J. P.18; 


26 L. G. R. 26. 


Part VII.—-Assessment of Purchase Price and Compensation. 


650. Add. Citations :—[1922] 1 A. C. 


27; 91 


Public Health 


Act, 1875, which was in- 


650a. 


PART VI. SECT. 4, SUB-SECT. 1.— 
B. (a). within the exclusive powers of 


L. J. K. B. 202; 126 L. T. 258; 86 J. P. 25. 
Add. Annotations :--—Distd. Thurrock, Give 
& Tilbury Joint Sewerage Board v. Thames 
Land Co. (1925), 28 L. G. R. 648. Mentd. 
Thornely v. Leconfield, [1925] 1 K. B. 236. 





consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn., & the co. should be awarded £2,148.— 
‘THURROCK, GRAYS & TILBURY JOINT SEWER- 
AGE Boab v. THAMES LAND Co., Lip. (1925), 
90 J. P.1; 23 L. G. R. 648. 


Acquisition of land & appointment of at : 
arbitrator under Public Health Act, 1875 671. aoe weeny ee v. Board of 
(c. 55).J—A Jand co. was the owner in fee Trade ( ), 93 L. J. K. B. 529. 
simple of certain land through which a 672. Add. Annotation :—Generally, Mentd. Pros- 


sewerage board, under Public Health Act, 
1875 (c. 55), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
a rising main. Subsequently an agreement 
in writing was entered into between the 
parties regarding what had been done. 
Differences haviny arisen regarding the com- 
pensation to be paid by the board to the co., 
recourse was had to arbn. The arbitrator 
was appointed under Public Health Act, 
1875, & before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the form of a special 
case for the opinion of the ct. If the ct. was 
of opinion that compensation was to be 
assessed solely under Public Health Act, 
1875, he awarded the co. £5,090; if the 
arbitration was under Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 57), & the basis on which compensation 
was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
the co. £2,148:—Held: as the land had 
been acquir ed under powers confcrred by 
Public Health Act, 1875, before the agree- 
ment between the parties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointment of the arbitrator expressly under 


702b. Effect 


Annotations :—Mentd. IM. L. 
HH. & B. 4433 
6 W, lh. 


715. 


—Property & civil rights being matters | 


perity v. Lloyds Bank (1923), 39 T. L. R. 372. 


702a. Arbitrator incapable of continuing—Power 


to replace.|—Where an arbitrator, appointed 
by the HReference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Keference Committee includes the 
power to replace him by some one else.— 
Gross, SHERWOOD & HEALD, Lrp. v. ESSEX 
Country Cowunci,, [1927] 1 Ch. 205; 96 
L. J. Ch. 21; 186 L. T. 871; 91 J. Pr. Wie 
43 T. L. R. 5; 70 Sol. Jo. 1196; 25 L G. R. 
135. 
of appointment under  protest— 
Whether right to compensation admitted.|— 
Sembie : a co. does not, by nominating under 
protest. an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation.—SuTTON 
HARBOUR IMPROVEMENT Co. v. HItcuENs 
(1851), 1 De G. M. & G. 161; 211. J. Ch. 73 ; 
isL. T. 0.8. 163; 16 Jur. 70; 42 I. R. 514, 
L. JJ. 

& N. W. Ry. (1854), 3 
eee Ae A Ju. “B. of Health v. Hopwood (1858), 
Add. Annotation :—Generally, Mentd. Samuel 
v. Dumas, [1924] A. C. 431. 


727a. Hearing — Entry in Crown Paper.} — An 


award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 


TORONTO ClTy, [1928] 
62 O. L. R. 475.—CAN. 


STEWART & 


the | 4D. L. it. 781; 


566 ii. Includes all that is necessary 
for enjoyment of hotse.J—The word 
* house ” in Lands Act, 1847, 8. 92, is 
not limited to the four walis of the 
building, but includes al] that is neces- 
sary to tho convenient occupation of 


the house. 

Promoters of an undertaking :— 
Held: not entitled to take a strip of 
land immediately in front of a house 
between it & the wall & containing a 
tunk & fruit trees, when the owner was 
willing & able to convey the whole of 
the house.——DRAPER v. SouTH AUSTRA- 


YIAN RAILWAYS Comk. (1901), 3 
S. A. L. R. 150.—AUS. 
PART VII. SECT, 1. 
sg. Public Works Act, 8 22 —~ 


Acquisition of toll road under Provincial 
Highways Act, 1917.]—Re CoBoura & 
GRAFTON TOLL KRoap Co. (1921), 64 
D.L RR. 241; 500. L. R.125.—CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 
k, Jurisdiction of Exchequer Court) 


Provincial Legislature, the Exch. Ct. 
of Canada in ascertaining the estate 
or interest of persons claiming com- 
pensation for property expropri- 
ated by the Dominion Crown will 
have regard to the laws affecting such 
estate & interest in the province nee 
the property is situated.—R. 
Hupson’s Bay Co. (1921), 20 Exch. 
C. R. 413.—CAN. 


sl. Cannot inquire into validity of 
mutual agreement for compensation. }— 
Held: where one of the parties set 
up an agreement purporting to Ait the 
compensation a dispute as the 
existence, validity, & applicability of 
such agreement must be settled by 
agrecment of the parties or determined 
by the ct. before a case for arbn. 
urises; & the arbitrators exceeded 
their jurisdiction when they entered 
upon an inquiry as to the existence 
& validity of the agreement alleged.— 
Ke HaRMANS, LTpD., & TORONTO CITY, 
Re Porter & TORONTO CITY, 


ANaR~ 


PART VII. SECT. 5, SUB-SECT. 1. 


i. ——— —— Passing of bye-law by 
local ‘authority—Submrssion before bye- 
law passed ultra vires.}—KOEKHMSTEDT 
vo. RURAL rey ete ai OF Eyre HILL, 
yee Shes {1923} 2 W. R. 669.— 


PART VII. SECT. 5, SUB-SECT. 2 

sm. Under Dominion Railway Act, 
1919.+—Where a judge of the Supreme 
Ct. of Ontario has made an order for 
possession, under the above Act, with 
a term that the ry. co. shall pay money 
into ct. as security, any judge of the 
Supreme Ct. has jurisdiction to appoint 
an arbitrator; & under sect. 220 the 
judge of the county ct. of the county 
wherein the expropriated lands lie is 
the proper person to appoint.——He 
LITTLE & CAMPBELLFORD LAKE ON- 
TaARIO & WESTERN Ry. Co. (1924), 55 
O. L. R. 581.—CAN. 
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pensation) Act, 1919 (c. 57), in the form 
of a special case, is rightly entered in the 
Crown Paper.—HEwi1t v. Essex CouNTY 
CounciL (1927),97 L. J. K. B. 249; 92 J. P. 
36; 44 T L. R. 111; 72 Sol. Jo. 50; 26 
L. G. R. 48 D.C. 


729. Add. Annotations :—Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211; Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

761a. ——— Award embodying decision of court on 
special case.|—-An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 57), & the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ct. Olaimants 
applied to another Div. Ct. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed :—Held: no appeal could be enter- 
tained.—NORTHWOOD v. LONDON CouNTY 
Councit (No. 2) (1927), 96 I. J. K. B. 520; 
137 L. T. 49; 91 JS. P. 938; 43 T. L. R. 847; 

au G. R. 254, C. A. 

762. Add. Annotation :—As to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. C. 180. 

766. Add. Annotation :—Mentd. Cayzer, Irvine v. 
Board of Trade (1926), 42 T. L. R. 731. 

768. Add. Annotation :— Mentd. Salisbury & Ford- 
ingbridge Drainage District Board v. Southern 
Tanning Co. (1920), Itd., [1927] 2 K. B. 566. 

773a. Award of lump sum—Validity.]—Claimant 
was the owner of certain land with regard to 


Part VIII.—Entry on 


1005. Add. Annotations :—As to (1) Refd. Grant +. Derwent. [1929] 1 Ch. 890. 


785. 
894. 


966. 


the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57). He claimed 
£17,362, & before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council ‘‘ to pay £100 towards 
the costs of claimant.’’ Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act :— 
Meld: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 5, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but. less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed.—BRAD- 
SHAW 1. ATR CouNcIL, [1926] Ch. 329; 95 
L. J. Ch. 499; 135 L. T. 5388; 42 T. L. R. 
197; 70 Sol. Jo. 367; 24 L. G. R. 351. 

For ‘* No. 749, ante,” read “ No. 872, ante.’ 


Add. Annotation :—Mentd. kv. Electricity 
Comrs., Ea p. London Electricity Joint 
Committee Co., [1924] 1 K. B. 171. 

Add. Annotation :—Refd. Sirabro Trading Co. 
v. Posograph Parent Corpn., [1929] 2 K. B. 


Lands by Promoters. 


Generally, Mentd. 


Kennard v. Cory, [1922] 1 Ch. 265. 


PART VII. SECT. 5, SUB-SECT. 8. 


determined upon a wrong principle.— , 


o (p. 197) i. —-— ——.]—Where a 


736 i. ——- Claim in respect of several 
interests— Award not apportioning sums 
between several wnteresis— Insufficient. ] 
—STEWART MUNICIPAL DISTRICT .. 
BLINSNER, [1924] 2 W. W. R. 1217.— 





si. Arbitrator not entitled to 
allow unterest }—I?e LETROS & TORONTO 
CORPN. (1924), 56 O. L. R. 175.—CAN. 


PART VII. SECT. 5, SUB-SECT. 10, 

m (p. 196) i. Under Dominion 
Railway Act, 1906 ‘c. 37).J—Re Kirst- 
LANO INDIAN RESERVE, VANCOUVER 
HARBOUR COMRA. v. R., [1918] 2 
WwW. Ww, R. 411.—CAN. 

m (p. 196) ii. Under Dominion 
Railway Act, 1919 (c. 68).}-—Re 
ARBITRATION UNDER THE RAILWAY 
ACT, BRITISH COLUMBIA PERMANENT 
LOAN Co. v. CANADIAN NORTHERN Ry. 
Co. (NO. 1), [1922) 2 W. W. TR. 677: 66 
D. L. R. 735; 15 Sask. L. R. 431.— 
CAN. 

m (p. 196) iii. ——- ——.}—CrEDAR 
RAPIDS MANUFACTURING & POWER Co. 
canoe [1927] 2 DL. R. 83.— 


r (p. 196) i. Award determined 
on wrong principle.}—Where damages 
were recoverable by reason of lowe 
of the sidewalk in front of a building, 
consisting in the decreased value of 
the property, but were assessed ut the 
cost of lowering the store floor :— 
Held: theaward must be set aside 











RADISSON TOWN tv. AMSON, [L919] 
W. W. R. 580.—CAN. 

x i, ——~ ——.. +} -W INTER t. TORONTO 
(CiTy) (1922), 70 D. L. R. 458.—CAN. 

Yi. Lump sum awarded— Award 
good on tis face.}-—-NORTAH COWICTIAN 
CORPN. v. GORE-LANGTON, [1921] 2 
W. W. R. 484.—CAN. 

c (p. 197) i. ——— ——.])—Nasn & 
WILLIAMS v. EDMONTON, DUNVEGAN & 
BRirist COLUMBIA Ry. Co., {1917} 3 
W.W. R. 553; 36 D. L. R. 601.—CAN. 


c (p. 197) ii. .J)— An 
appellate ct. should not interfere to 
vary an award unless it is satisfied that 
the award does not truly represent the 
honest opinion of the arbitrators as to 
damages, or that the basis of valuation 
was erroneous.—Re Scorr & OSHAWA 
TOWN, {1922} 52 O. L. R. 504.—CAN. 


o (p. 197) iif. —— ——-. WINNIPEG 
©. Cross, [1927] 3 DL. L. R. 1072; 
{1927] 2 W. W. Kt. 644; 37 Man. L. Rh. 
40.—CAN, 

o (p. 197) iv. ——-~, ]}—Re 
SULLIVAN & TOWNSHIP OF BERTIE, 
a D.L. R. 74; 600. L. R. 107, 














e (p. 197) i. ——— ——-.]—Re ARBI- 
TRATION AcT, Re Woobs, [1923] 2 
D. L. R. 1000; 32 B.C. R. 211; [1923] 
1 W. W. R. 1844.—CAN. 

m (p. 197) i, ——~ ———.]}—Re Dixon 
& TORONTO CORPN. (1924), 56 O. L. R. 

67.—CAN. 


large number of witnesses pive evidence 
to the same effect on a question of 
value the award of an arbitrator based 
thereon will not be set aside.—CAaNa- 
DIAN NORTHERN IVY. Co. v. KETCHESON 
(1918), 21 Can. Ry. Cas. 104; 32 
D. L. R. 629.—CAN. 

qa (p. 197) i. —-~— Question only 
one of quantum.j)—Re Lirrros & 
TORONTO CORPN. (1924), 56 0. L. FR. 
175.—CAN. 


PART VII. SECT. 5, SUB-SECT. 12.—A. 
sn. Costs follow event—- Subject to 
discretion of court—Principles governing 
exercise of discretion.J—The ordinary 
rule is that costs should follow the 
event. But the ct. has a discretion 
to depart from this rule, & such dis- 
cretion is to be exercised on well 
recognised principlos.— ASSISTANT COL- 
LECTOKR SALSETTE v. DAMODARDAS 
TRITHUVANDAS (1928), I. L. R. 53 Bom. 
178.—IND. 
PART VIII. SECT. 1, SUB-SECT. 1. 
so. Payment or tender of compensaa- 
tion not necessary.J—-CANADIAN PACIFIO 
Ry. Co. v. Pau, (1921), 27 Can. Ry. 
Cas. 417.—CAN. 


PART VIII. alae es SUB-SECT. 2.— 





ai, Or expropriation proceedings 
rompleted.J}—GODDARD ¢ BAINBRIDGE 
LUMBER Co. (1920), 29 B.C. R. 186.— 
CAN. 





Cases 1097-1985. ENGLISH AND Empirr Dicrest SUPPLEMENY. 


Part IX._-Assessment of Compensation after Entry or 


Injurious 


Affection. 


1097. Add. Annotation :—As to (1) Refd. Cardiff Corpn. v. Cook, [1923] 2 Ch. 115 


Part X.—Conveyance of Land and Payment of Purchase- 
Money. 


1125. Add. Annotations :—As to (1) Refd. Swift 
v. Board of Trade (1924), 93 L. J. K. B. 
a Swift.v. Board of Trade, [1925] A. C 
520. 


1126. Add. Annotation :—-Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 529. 


1158. Add. Annotation :——Consd. Berners v. Flem- 
ing, [1925] Ch. 264. 


1205a. \—Upon the expropriation of land 
under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to interest on 
the principal sum awarded from the date 
when possession was taken, unless the Act 
clearly shows a contrary intention.—INGLE- 





woop PuLtp & PaprER Co. v. New BRUNs- 
Wick ELECTRIC POWER oe [1928 | 


A. ©. 492; 97 LL. J. P. C. 118; 139 L. T. 
593, P. C. 
1227. After this case add: 
-.J—-See, further, CHARITIES, 


Vol. VIIL., pp. 359, 360, Nos. 1558-1565. 


1237. Add. Annotation :—Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 

1238. Add. Annotation :—Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 529. 

1239. Add. Annotation :—Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 529. 

1242a. .|—RHe BROMLEY GUARDIANS (1845), 4 
L. T. O. S. 430. 





Part Xl.—Application of Money Deposited in Bank. 


1382. Add. Annolation:—Apld. Hz p. Burdett 
Coutts, [1927] 2 Ch. 98. 


1384. Add. Annotation:—Consd. Ha p. Burdett 
Coutts, [1927] 2 Ch. 98. 


1384a. Title not proved to be defective— 





Payment out ordered.J—zx p. BURDETT 
Coutts, [1927] 2 Ch. 98; 96 L. J. Ch. 4538 ; 
137 L. T. 404; 71 Sol. Jo. 389. 


1500. Add. Annotation :—Consd. Re Williams’ 
Setthnt., Williams Wynn v. Williams, [1922] 
2 Ch. 750. 


Part XIl—-Costs when Money Deposited——Liability of 
Promoters. 


1597. Add. Annotations :—As to (2) Refd. Camp- 
bell v. Pollak, [1927] A. C. 732. Generally, 
Mentd. ite Letters Patent No. 139207, Re 
Carbonit Akt. [1924] 2 Ch. 53; Re Wartling 
Tithe Redemption, [1924] 2 Ch. 123. 

1604. Add. Annotation :—Refd. Re Letters Patent 
a 139207, Re Carbonit Akt., [1924] 2 Ch. 
53. 


PART VIII. SECT. 2, SUB-SECT. 1. 


sp. Application for warrant of pos- 
cession — Jurisdiction of Exchequer 
Court to hear.J—-Re EXCUKQUER CouURT 
rn a (1925) 4 D. L. R. 673.— 








Dp i. 


—-——, J—--CANADIAN 


8q Na- 
TIONAL Ry. Co 


v. BOLAND, [})925] 4 


| PART X. nate eee SUB-SECT. 2.— | Bee ee 


i, 1k. v. McKENzix (1890), 
2 Iexch. C. R. 198.---CAN. 
PART X. SECT. 1, SUB-SECT 4. 


hkrom filing of caveat— 
Owner remaining in 





1614a. ——.|—Re LONDON BRIDGE ACTs, 
Ex p. TATHAM (1838), 3 Y. & C. Ex. 673; 7 
L. J. Ex. Eq. 64; 2 Jur. 440; 160 E. R. 617. 
1686a. ——— yx p. NORFOLK Ry. Co. 
(1860), 1 Drew. & Sm. 48, n.; 62 EH. R. 296. 
Annotation :—Apld. Ze Cleveland’s Harte Hstates (1860), 
1 Drew. & Sm. 46. 


1985. Add. Annotations :—Refd. Re Booth & 














oye ney reat ries (4 mend- 
sent) Act (No. 7 of ) & 17 }- 
SYDNEY greet ae GouNGn: vw. TROY, 
(1927) A. C. 706; 96 L. J. P. C. 124; 
137 L. T. 707, P. C.—AUS., 


Poeessan: .}—Re PART XII SECT. 8, oh eet 5.—A. 


: ARBITRATION ACT, RosHKo & zi, ——— ——.])—Re Forp & CANA- 
D. L. R. 703; [1925] Exch. C. R. 173. Winnipra SoHoo.u Districr No. 1, IAN Paorrio RY. Go. (1926), 32 Can. 
—CAN. [1924] 4 D. L. R. 1017; 3 W. W. R. | Ry. 7. Cag. 319.—CAN. 
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Southend-on-Sea Estates Co.’s Contract, 
[1927] 1 Ch. 579. Mentd. Re Child Villiers’ 
Appin., Villiers v. A.-G., [1922] 1 Oh. 394. 


1997a. Transfer of fund from charity trustees to 


Official trustees of charitable funds—Costs to 
be borne equally by promoters.|}—E£z7 op. 
SUNBURY-ON-THAMES URBAN DisTRICT 
JOUNCIL, Lz p. STAINES RESERVOIRS JOINT 
* (1922), 86 J. P. Jo. 153. 


Part XIll——Purchase of Particular Interests in Land. 


2004. Add. Annotation :—Cenerally, Mentd. Lapish 
v. Braithwaite (1924), 93 L. J. K. B. 1123. 


2017a. Agreement with mortgagor—Binding on 
mortgagee entering into possession.]|—-MoLp 
v. WHEATCROFY (1859), 27 Beav. 510; 29 
L. J. Ch. 113; 1L. T. 226; 6 Jur. N.S. 2; 
54 1. R. 202. 


2035a. —-— Lease granted after conveyance to 
promoters—Reference to ascertain validity of 
agreement for lease.|—-NORFOLK Ry. Co. v. 
BAYES (1849), 14 L. T. O. S. 170; 183 Jur. 
435. 


2037. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 

2038. Add. Annotation :—Apld. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 115. 

2058. Add. Annotation :—Mentd. Bean v. Flaxton 
R. ©., [1929] 1 K. B. 450. 

2059. Add. Citation :-—66 L. J. Q. B. 30. 

2067. Add. Annotation :—Consd. Matthey v. Curl- 
ing, [1922] 2 A. C. 180. 

2068. Add. Annotation :—Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

2075. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 


Part XIV.—Superfluous Lands. 


2125. Add. Annotation :---Generally, Mentd. itich- 
mond v. Savill, [1926] 2 Ik. B. 530. 


| 
2186. Add. Annotation :—Refd. Conron v. L. C. C., 


[1922] 2 Ch. 283. 

2141. Add. Annotations :—Mentd. Kelly v. Barrett, 
[1924] 2 Ch. 379; Lord Strathcona S.S. Co. 
ye Dominion Coal Co. (1925), 42 T. L. R. 


| 2145. 


Add. Annolation :—Mentd. Graigola Merthyr 
to. v Swansea Corpn., [1029] A. CL. 344. 


2150. Add. Annotation :—Generally, Mentd. Con- 


ron v. Ll C. C., [1922] 2 Ch. 283. 


2175. Add. Annotation :—Refd. Aldridge v. Wright, 


[1929] 2K. B. 117, 


Part XV._-Compensation for Land taken or used for 
Special Purposes. 


2203a. 
JOINT SEWERAGE BoarRD v. THAMES 
Co., Lrp., No. 650a, ante. 


2214. Add. Annotation :—Mentd. Cardiff Corpn. 
v. Cook (1922), 92 L. J. Ch. 177. 


2218. Add. Annolation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 


PART XIII. SECT. 3. 


_ 2022 i. Interest—Rale of—Applica- 
tion to reduce—k. S. O., 1897 (ec. 110), 
ss. 15, 16.J)—-Rke KINGSTON LiGut, 
Heat & POWER Co. & KINUSTON 
CORPN. (1904), 24 C. L. T. 358; 
O. L. R. 258; 3 O. W. KR. 769.—CAN. 





LAND 


Exch. C. R. 414. 


PART XIII. SECT. 5, SUB-SECT. 1. 


2044 i. Under invulid lease.}— 
Land expropriated by the Dominion 
Crown was ieased for a period of five 
years under an instrument not regis- 
tered as required —Held: the un- 





C. R. 218.—CAN. 


st. Measure 


-}—THURROCK, Grays & TILBURY | 2222a. ——— 


registered lease did not vest any cstate 
or interest in the lessee & 
not. entitled to colmpensatiou in respect 
of the expropriation.—ntit. v. 
Bay Co. (1921), oo ar R. 569; 20 


PART XIII. aaa ole SUB-SECT. 1. 





fi. —-— Entitled to offer-—As well as 
owner, J—R. v. MUSGRAVE, [1924] Exch. 


PART XIII. SECT. 6, SUB-SECT. 2. 


Licencee.|—-Where one is in occupation 


Loss of trade & licence & value 
of trade fixtures not considered. |-—NoORTH- 
WOOD v. LONDON COUNTY COUNCIL, [1926] 2 
kK. B. 411; 95 L. J. K. B. 862; 185 L. T. 
159; 90 J. P. 128; 42 T. L. R. 508; 24 
L. G. R. 415, D. C.3 on appeal (1927), 96 
L. J. K. B. 520, C. A. 





of part of a street under heenuce from 
he was the municipality, by the provisions 
of which beenee he was obliged to 
vacate upon notice before a given date, 
& when by reason of the expropriation 
of the property he was forced to vacate 
before such date, he becomes entitled 
to compensation for his Joss of the use 
& oecupation, as well as for the extra 
iconvemlence & expense occasioned 
by reason of having to make an 
Immediate move instead of having 
the whole life of the licence to do so, 
but not to include the cost of moving.— 
VALENCOURT v. Lt., [1928] Exch. C. R. 
118.-—CAN. 
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Cases 2225a—2295. 


2225a. Under Housing, Town Planning, etc., Act, 


1919 (c. 35)—-Acquisition of land—Extent of 
powers.|—-Under the above Act, defts. made 
an order, subsequently confirmed by the 
Minister of Health, for the compulsory 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred & 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a_ pecuniary 
interest. in the sale of alcohol, & (b) of pro- 
viding for the general entertainment & 
refreshment of the population :—Held: the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 
to the complete control] of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen’s 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acts; & 
that power was not limited to houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble: both under sect. 12 (2) of the 
Act, & under Housing of the Working Classes 
Act, 1903 (c. 39), s. 11, defts. had a similar 
power for effecting the like objects. —CONRON 
v. LONDON CouNty CouNciL, [1922] 2 Ch. 
283; 91 L. J. Ch. 386; 126 L. T. 791; 87 
J.P.109; 38 T. L. R. 380; 20 L. G. R. 131; 
sub nom. CONSON v. LONDON COUNTY 
CouNcIL, 66 Sol. Jo. 350. 


2249. Add. Annolalions :—Mentd. The Wilhelmina, 


[1923] P. 112; Cayzer, Irvine v. Board of 
Trade, [1927] 1 K. B. 269. 


2252. Add. Annotation :—As to (3) Refd. Conron 


v. L. C. C., [1922] 2 Ch. 283. 


22586. Add. Annotation :—Mentd. Conronv. l. C.C., 


[1922] 2 Ch. 283. 


2271. Add. Annotalion :—Mentd. Conron»v. L. C. C., 


[1922] 2 Ch. 283. 


2274. Add. Annotation :—Mentd. Conron v. L. C. C., 


[1922] 2 Ch. 283. 


2278. Add. Annotation :-—-Mentd. Conron v. L. C. C., 


[1922] 2 Ch. 283. 


2286a. Compensation for damage to land by sever- 


ance not included.]-—CourRTAULDS, LTD. v. 
CITY OF LONDON Corpn., [1926] 2 K. B. 506 ; 
95 L. J. K. B. 972; 136 L. T. 275; 90 J. P. 
164; 42 T. lL. R. 781; 70 Sol. Jo. 1024 ; 24 
L. G. R. 538, D.C. 


2295. Add. Annotation :—Mentd. Conron v. L. C. C., 


[1922] 2 Ch. 283. 


PART XV. SECT. 3, SUB-SECT. 6. 


sv. Amount of lund---.4mount 
necessary for contemplated works.|— 
Deft. corpnu. issued to ptf. notice of its 
intention to take the whole of Ler land 
for a certain public work, altbough it 
admitted that the areu was larger than 
that actually required for the con- 
templated work. It also refused pltf.’s 
application for a permit. to build on 
the land, on the ground of its intention 
to take same for the work :~ //cld: 
it had no power undcr Public Works 
Act, 1908, to take a larger area than 
it actnally required for the public 
work.—QUINLAN Vs WELLINGTON 
CorRpn., [1929] N. Z. L. R. 491.—N.Z. 


sw. Tame for valuation—. 
declarations relating to different land. \— 
The local governinent. published under 
Land Acquisition Act, 1894, 8. 6, a 
declaration that, land belonging to 
upplits. respectively & land belonging 
to other persous were required for 
public purposes. Jive months later 
the govt. published another declaration 
for the acquisition of applts’. lands 
only , the declaration stated that the 
earlier declaration was thereby can- 
celled :— Held: having regard to Land 
Acquisition Act, 1894, s. 23 (1), the 
compensation should have been bused 
upon the value of the land at the date 


| of the publication of the later declara- 


tion.—Ma SIN v. RANGOON COLLECTOR 
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(1929), 56 L. R. Ind. App. 210.—IND. 


PART XV. SECT. 3, SUB-SECT. 7.—-C. 


sv. Land taken under Winnipeg 
Chartcr—Time for making claim.jJ— 
Defts.’? claim was for compensation 
for their land ianjuniously affected by 
the exercise of the powers of the City 
under the Charter. & had been cxpressly 
recognised by a bye-luw of the council : 
—Held: the Charter had, under the 
circumstunees, no application to the 
claim of defts., & they had all the time 
allowed them by the general law 
applicable to the case for making their 
claimns.— WINNIPEG CORPN. v. TORONTO 
GENERAL ‘TRUSTS CORPN. (1911), 20 


Man. L. R. 545.—CAN. 


11. 


12. 


138. 
14. 


17. 


17a. 


19. 


36. 


37, 


sq. 
purposes of divorce the domicil of a 
person settled in one of the provinces 
of Canada 
though the Dominion Parliament has 
legislative 
riage.—A.- 





Vol. XI.—Cases 1—48a. 


CONFLICT OF LAWS. 


Part |.——Principles of Jurisdiction. 


Add. Annotation :—Refd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 58. 


Add. Annotations :—Folld. Re Visser, Holland 
v. Drukker, [1928] Ch. 877. Mentd. Tallack 
v. Tallack & Broekema, [1927] P. 211. 


-]—The English cts. will not entertain an 
action for the enforcement of the revenue 
law of a foreign State.—He VISSER, QUEEN 
OF HOLLAND v. DRUKKER, [1928] 1 Ch. 877; 
97 L. J. Ch. 488; 189 L. T. 658; 447. L. R. 
692; 72 Sol. Jo. 518. 


Add. Annotation :—Refd. Kramer v. A.-G., ; 


[1923] A. C. 528. 


Add. Annotation :—As to (1) Apprvd. Kramer 
1; 


v. A.-G. (1922), 92 L. J. Ch. 

After this case add ‘‘ Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see pp. 
ante.’’ 


Add. Citation :—2 T. L. R. 116, D. C. 


Add. Annotation :--Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


Add. Annotations :—Asto (1) Refd. The Jupiter 
(1924), 93 L. J. P. 156; Russian Commercial 
& Industrial Bank v. Comptoir D’Escompte 
De Mulhouse (1924), 93 L. J. K. B. 1098. 4s 
to (2) Folid. White, Child & Beney v. Simmons ; 
White, Child & Beney v. Eagle Star & British 
Dominions Insce. (1922), 127 L. T. 571. 
Refd. Fenton Textile Assocn. v. Krassin (1921), 
38 T. L. R. 259; Banque Internationale De 
Commerce De Petrograd v. Goukassow (192-1), 
40 T. L. R. 837. As to (3) Consd. The Jupiter 
(No. 8) (1927), 187 L. T. 333. Generally, Retd. 
Musmann v. Engelke (1927), 43 T. L. R. 685. 
Mentd. Duit Development (Co. v. Kelantan 
Government, [1924] A. C. 797. 

—_—— —— .] — Pltfs. were an English 
limited co. of engineers & merchants. Part 





15-77, | 


of its business was transacted in Russia, & 
for the purpose of that business pltfs., through 
their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
PAzoff-Don. Having done so, pitfs. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
property ‘‘ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. .. .” 
No claim was to attach under the policy 
(inter alia) ‘‘ for confiscation or destruction 
by the Govt. of the country in which the pro- 
perty is situated.’’ In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank & everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt. 
as a sovereign power :— Held: on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
contiscation by the Govt. of Russia which 
was in existence at the material time, & 
had since been recognised by His Majesty’s 
Govt. as the de facto Govt. of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy “. . . for confiscation or destruc- 
by the Govt. of the country in which the 
property is situated.”-—-WuHiTE, CimLp & 
BENEY, Lrp. v SIMMONS, WHITE, CHILD & 
BENEY, Lrp. v. EAGLE Star & BRITISH 
DOMINIONS INSURANCE Co. (1922), 127 L. T. 
571; 38 T. L. R. 616, C. A. 


Part Il.—Domicil. 


Add. Annotations :—-As to (2) Refd. Fleming 
v. Horniman (1928), 1388 L. T. 669. <As to 
(3) Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692. Generally, Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Mentd. 
Eustace v. Eustace, [1924] P. 45. 

Add. Annotations :—Generally, Reftd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Mentd. 
Eustace v. Eustace, [1924] P. 45. 

Add. Annotation :—Refd. Fleming v. Lorni- 
man (1928), 138 L. T. 669. 


PART II, SECT, 1. 


Person settled in province.)—-For we 


L. T. 717; 


is that particular province 40 iii. 





ower to dissolve the mar- 
- FOR ALBERTA v. COOK, 


42 T. 


38. 


44. 


48a. 


[1926] A. C. 444; 95 L. J. BP. C. 102; 
L. Ri. 317.—CAN. 


PART IJ. SECT. 2, SUB-SECT. 1. 

—-—,J—Where a person 
whose domicil] of origin was outside of 
the United States & who has acquired a 
domicil of choice in one of the states 


All 


Add. Annotation :-~Refd. Rudd v. Rudd, 
[1924) P. 72. 

Add. Annotation :—Refd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

-]—Where a man leaves the country 
of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his mind, & forms 
the intention of returning to that country, 
us permanently residing there, he re-acquires 








thorcof, resides temporary in anothe: 
country with the mtention of returning 
‘to some place m the United States, 
though not necessurily to the state in 
which he formerly lived, he does not 
revert to his domicil of origin, even 
with respect. to divorce.—NEISON »v. 
NEISON, [1925] 3 D. L. R. 223 [1925] 
2 WwW. W. fl. 1 —CAN. 


Cases 48a—145. 


a domicil of choice there, only when with that 
intention he again resides there. The domicil 
of choice must be re-acquired by fulSlment of 
the same conditions as when it was formerly 
acquired.—FLEMING v. HORNIMAN (1928), 
138 L. T. 669; 44 T. L. R. 315. 


Add. Annotation:—As to (6) Refd. Re 


50. 
soe Davidson v. Annegley, [1926] Ch. 


Add. Annotation :—As to (2) Refd. Rudd v. 

Rudd, [1924] P. 72. 

-J—(1) In questions of domicil, less 
weight is given by the cts. to a testator's 
declarations than to his acts, & no one act is 
necessarily per se paramount in importance ; 
but the relative importance of al] his acts, 
however trivial, must be considered as 
evidence of the aninius manendi or revertendi. 

(z) The cts. are now slower to hold a change 
of the domicil of origin, & must. be satisfied 
that testutor intended quatenus in illo cruerc 
palriam. 

(8) The decisions that persons going to 
India in the service of the East India Co. 
thereby acquire an Anglo-Indian domicil, 
are excrescences upon, & anomalous to, the 
principles of domicil. 

(4) The animus to change an acquired 
domnicil is not sufficient without the factum 
of return.—-DREVON 1. Drevon (1864), 4 
4 New Rep. 316; $4 L. J. Ch. 129; 107. 7. 
730; 10 dur. N.S. 717; 12 W. R. 946. 

Annotation :-—A:s ot, V, , r RTS), 

0Ch rary Oa to (1) Consd. Doucet. vr. Geoghegan (1878) 


51. 
52a. 





54a. ——~- ——~ After revival of domicil on abandon- 
ment of domicil of choice.]|—F.LEMING v. 
HORNIMAN, No. 48a, ante. 

55a, ——.]—Rupp v. Rupp, No 903a, post. 

59. Add. Annotations :-—As to (2) Distd. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. RB. 61. 
Refd. Ite Annesley, Davidson v. Annesley, 
[1926] Ch. 692. 

64a, —-~- ——.]--DREVON v. DREvoN, No. 52a, 

ante. 

Add. Annotation :—Folld. Re Cunnington, 

Healing v. Webb, [1924] 1 Ch. 68. 

67. Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T’. 669. 

DREVON v. DREVON, No. 52a, 


66, 


67a. 








eer 


ante. 


68. Add. Annolalion :-—As to (1) Refd. Rudd v. 
Rudd, [1924] P. 72. 

68a. -—— .|—Applt. was the proprietor of a 
Scotch estate, but left Scotland for America 
In 1895 to earn his living. In 1901 he 
married resp., an American lady, & in 1902 
they went to Quebec where he carried on the 
business of manufacturing arms. ‘T'hey ved 
together there till 1917 with occasional visits 
to England. In 1917 appit. went to Wash- 
ington, staying there as an expert adviser 





PART II. SECT. 3, SUB-SECT. 1.—A. 

§1 ii. ——.J— A domicil of 
origin differs from a domicil of choice 
manly in this, that its character is more 
enduring, its hold stronger & Jess easily 
shaken off. Such a domci) continues 
unless it is shown with perfect clearness 
& satisfaction that there was a fixed 
& settled purpose to acquire a new 
domicil. This onus is a heavy one, & 
is upon those who assert a change of 
domicil.-Re MURRAY'S ESTATE, [1921] 


ee 


61 fii. —— 


ing, however long 
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3 W. W. 2. 874; 31 Man. L. R. 362.— 
CAN. 





origin is not casily shaken off. Mere 
abscnee from home, roving & wander- 


themselves sufficient to effect a change ; 
to do so there must bea fixed & settled 
purpose to abandon the domuicl of 
origin & to-settle in the countr 
choice.—BaRry v. JAMES (1921), Times, 


on munitions till Sept. 1918, when ha ath 
a certain time in Great meee 7 neat 
jeased a house in London. Jnl : He sont 
a lease of o flat in New York o " ich he 
remained tenant when these procee ni for 
divorce began in Dec. 1923. Up to the re 
1920 there was no statement by applt. of his 
intention to abandon his Scottish domicil, & 
as late as Dec. 1920, he stated in an aflidavit 
that he was a domiciled Scotchman. Between 
Dee. 1920, & the institution of these pro- 
ceedings he was trying for the purposes of 
taxation to become 3 resident alien in the 
United States, & in Apr. 1923, succeeded. 
In Jan. 1924, after these proceedings he 
sought to be naturalised as an American 
citizen. Je spent increasing periods of time 
at his Scottish estate & referred to it as his 
home in a letter written to resp. in Nov. 1922. 
Since 1920, however, he had made statements 
in documents & verbally that he intended to 
live permanently in New York, though such 
statements were never made to his wile, nor, 
with one exception, to any personal friend :— 
Held: the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considering 
the person to whom, the purposes for which, & 
the circumstances in which they were made, 

& be carried into effect by conduct & action 
consistent with the declared intention.— 
Jioss v. ELLIson (oR Ross) (1929), 96 L. J. 
P. CG. 163; 141 L. T. 666, H. L. 


68b. Declarations as to intention—-Purpose & cir- 
cumstances must be considered.|—Ross 
v. WLLISON (OR Ross), No. 68a, ante. 


69. Add. Annotations :—As to (1) Expld. Re Ross, 
Ross v. Waterfield (1920), 46 T. L. Ry 61. 
Refd. fe Annesley, Davidson v. Annesley, 
[1926] Ch. 602. Generally, Mentd. Perlak 
Petroleum Maatschappij vu. Veen, [1924]: 
1 K. B. 111; Buerger v. New York Life 
Assce. (1927), 96 L. J. K. B. 930. 


104, Add. Annotations :—As to (1) Expid. Graham 
v. Graham, [1923] P. 31. Refd. Eustace v. 
Eustace, [1924] P. 45. 

112. Add. Annotalion :—Consd. Ie Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

114. Add. Annotation :—Consd. & Expld. He Ross, 
Ross v. Waterfield (1929), 46 T. L. 1. 61. 

115. Add. Annotations :—Refd. Rudd v. Rudd, 
{1924} P. 72; Bartlett v. Bartlett, [1925 
A.C. 377; fe Annesley, Davidson vu. Annesley, 
[1926] Ch. 692; He Ross, Ross v. Waterfield 
(1929), 46 J. L. R. 61. 


128. Add. Citation :—4 Notes of Cases, 698, n. 


142. Add. Annotations :—As to (2) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444; H.v. H., 
11928) P. 206. 

145. Add. Annotation :—Consd. Re Annesley, 


Davidson v. Annesley, [1926] Ch. 692. 
S. AF. 
5 .}—TAYLOR v. TAYLOR 


1 iv. ma eaaeaas 
(1928), Q. R. 46 K. B, 184.—CAN, 


PART Il. SECT. 8, SUB-SECT. 1.—B. 
60 iii. ———. |—GrRoTHKOr v. GROTH- 
ROP, {1922) N. Ls L. K. 1.—N.Z. 


PART Il. SECT. 8, SUB-SECT. 2.—A. 


—— ——,]—CROSBY v. THOM- 
B.), {1926} 4 D. L. R. 56.~-CAN 


.}—A domicil of 


pursued, are not in 


of 
67 ii. 
SON (N. 
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191. Add. Annotation :—Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 


192. Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 


214, Add. Annotations :—Apld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 


[1927] A. C. 641. Refd. Mitford v. Mitford 
& Von Kuhlmann, [1923] P. 130. 


218. Add. Annotations :—-As to (1) Consd. H. v. H., 
[1928] P. 206. Refd. A.-G. for Alberta v. 
Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator. 
f1927] A. C. 641. Generally, Refd. Dewe v. 
Dewe, Snowdon v. Snowdon, [1928] P. 113. 


220. Add. Annotations :—As to (3) Consd. A.-G. for 
Alberta v. Cook, [1926] A.C. 444. Generally, 
Refd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 611; 
H. v. H., [19283 P. 206. 


221. Add. Annotations :-—As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444; Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 


223. Add. Annotation :—Refd. A.-G. for Alberta v 
Cook, {1926) A. C. 444. 


225. Add. Annotation :—Expld. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


228. Add. Annotations :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444; Salvesen (or 
von Lorang) v. Austrian Property Admini- 
strator, [1927] A. C. 641]; Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. Refd. 
Mitford v. Mitford & Von Ikuhlmann, [192.3] 
P. 1803; Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669; 11. & LL., [1928] P. 206. 


Vol. X1—Conflict of Laws. 


249. Add. Annotation :-—Dbtd. 


249a. 


annotations: 
(1929), 16 T. i. lh. 6. 
Watertield (1929), 16 T. 1. 1. 61 


251la. 


243a. ——~ Nature of doctrine.|—DREVON v. 


DREVON, No. 52a, ante. 


248. Add. Annotations :—Consd. Re Annesley, 


Davidson v. Annesley, [1926] Ch. 692; Re 
Ross, Ross v. Waterfield (1929), 46 T. L. R. 
61. 


Re Annesley, 
Davidson v. Annesley, | 1926] Ch. 692. 








-]—The question whether a person 
is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question whether the 
person in question has or has not acquired o 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps prescribed by Krench Civil Code, 
art. 13 :--Held : (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, & the ct. would apply the law of 
France in administering her estate; (2) on 
the evidence as to the I'rench law, the French 
cts. in administering the movable property 
of deceased would apply French municipal 
law, & the testumentary disposing power of 
deceased was governed by that law.—Re 
ANNESLEY, DAVIDSON 1. ANNESLEY, [1926] 
Ch. 692; 95 L. J. Ch. 4045 1385 L. T. 508 ; 
42 T. L. BR. 584. 
—fs to (1) Consd. Re Ross, Pow vo. Waterfield 
ais to ie ) Consd. ie Koss, Joss tv. 





—--- —-~-.]-—Re ANNESLEY, DAVIDSON 
v. ANNESLEY, No. 24a, ante. 


265. Add. Annotation: —Refd. Kramer v. A.-G., 


[1923] A. C. 528. 


Part Ill——Nature of Property. 


290. Add. Annolation :—Refd. 
Berchtold v. Capron, [192 


PART IL. SECT. g,, SUB-SECT. 2. 


146 i. House or apartments rented vr 
another country—Family estate hepl up.) 
—Deft., whose doricil of origin was 
Scottish & who held a Scottish title 
& owned large landed estates” in 
Scotland, left Scotland in 1895 for 
Canada, & curmed on business there 
until 1917. Thereafter he took a flat. 
in New York, where he resided for a 
part of each year. in order to supervise 
his financial intcrests, which were in 
America, & to avoid British income 
tax. He retained his Scottish estates, 
& resided on them during some part 
of cach yoar. In correspondence with 
his wife, who lived in London, he 
referred to the family residence on his 
Scottish estates as “ home,” & in an 
attidavit signed by him in 1920 he 
described himself as a domiciled 
Scotsman :—Held: deft. had failed 
to prove an intention to abandon his 
Scottish domicil & to acquire a domicil 
of choice in Amcrica.— Ross v. Ross, 
[1926}S C. 1038.—SCOT. 


sr. Residence in country of origin 
retained— Residence in another country 
—Connections with country of origin 


3] 1 Ch. 192. 


Re Berchtold, | 297. Add. Annotations :—Refd. Re 


Berchtold v. Capron, [1923] 1 Ch. 192. 


Berchtold, 
Mentd. 


Re Bouse Warre v. Itush, os) 1 Ch. 56. 


sonnel: J—Re ‘Monkavn ESTATE, 
[1921] 3 W. W. R. 874; 31 “Man. a. Wt. 
ae ee 


me.) --- DONALD 8. 
Danan, (1922) N. Z. L. R. 237.—N.Z. 


PART II. SECT. 3, SUB-SECT. 2.--G. 


sw. Income tar paid in country of 
choice—Claims for income tax un country 
of origin successfully resisted.J\—Held 
facts of great importance in dcter- 
mining question of donual.—BARRY wv. 
JAMES (1921), Zumes, Apr. 29; [1921] 
3 W. W. R. 182.—S. AF. 


PART Il. SECT. 3, SUB-SECT. 4. 


230 x. —--- ——.]}— BoYLr v. BOYLE, 
[1924) i WwW. W. fn. Shea 

230 -jJ— J » JONES 
(192%), vr L. h. 1 Ran. y7 05. IND. 


230 xii. -- —.J—To establish 
change of domileil, 1¢ must be proved 
that the change was nade with a clear 
intention of settling there, as a person 
whose ultimate & permanent home was 
to be in that country. The entire 
burden of proving change of domicil 
Hes on him who wants to establish it.— 


ATs 











i Gana v. ene: (1928), TI. To. A. 
26 Cale. 5 ee 





Wceicon [1929] N. N. 4 L. R. 668.— 
N.Z. 


230 xiv. 
Brown, [1928] S. C. O48 





2 -BROWN v. 


230 xi -] ~HARRISON v. 
| . -SCOT. 


PART III. SECT. 2 


p i. -]—Although land for pur- 
poses of succession muy be regarded 
as personal property, if i not a 
movable.—ALEXANDER t™. A -G., [1927] 
1p. LL. R. 602; (927) 1 WwW. WwW. ht. 
see 38 B.C. i. 28.- CAN. 

ii, --— Interest on land ayreed to be 
eld. }--Where on the death intestute 
of an owner of land situate mn Saskat- 
chewan his title is snbjyect to the interest 
of a purchaser under an outstanding 

| agreement for sale, the interest of 
| prop saped oan the land is) immovable 
| 





property, & devolves according to the 
law of Rea wan & is to be 
administered by the representative of 
the estate in that provinee, even thoygh 
deceased died dormeiwed elsewhere — 
Re BurKR ES'LATE a y, (1927) 3 
|W. W. It. 718.--CA 





Cases 300—417a. 


300. 


302. 





322. 
349. 


352. 
363. 


368. 


417. 


417a. 
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PART IV. SECT. 1, SUB-SECT. 1 


314 
[1927] nM ‘D. he le. R. 607; 
180.—CAN. 


384i. Trespass to land—Land situate 
abroad—Injury by fire spreading into 
foragn State J—BOSLUND v, ABBOTS- 
FORD LUMBER MINING & DEVELOPMENT 
as ed 1D. L. 


Add. Annotation :—Refd. Re  Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


For the paragraph in the original volume 
substitute the following paragraph :— 


Interest in proceeds of sale of English 
freeholds—By English law.]|—When a person 
domiciled in a foreign country dies intestate 
leaving an interest in the proceeds of sale of 
Iinglish freeholds which are subject to a 
trust for sale but not yet sold, such an interest 
is an immovable, & the succession thereto 
is governed by the lex situs.— Re BERCH'TOLD, 


303. 


308. 
309. 
311. 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


BERCHTOLD v. OAPRON, [1928] 1 Ch. 192; 92 
L. J. Ch. 185 ; 128 L. T. 591; 67 Sol. Jo. 212. 
For the paragraph in the original volume 
substitute the paragraph numbered 3802 in 
the original volume. 

Add. Annotation:-—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

Add. Annotation :—Consd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 
Add. Annotation :—Generally, Mentd. Re 
at Berchtold v. Capron, [1923] 1 Ch. 


Part IV.—Immovables. 


Add. Annotation :—Mentd. Tallack v. Tal- 
Jack & Brockema, [1927] P. 211. 

Add. Annotations :—Refd. Hunter v. Stad- 
tische Hochseefischerei Gesellschaft, [1925] 2 
K. B. 493; Re Ross, Ross v. Waterfield 
(1929), 46 T. T. R. 61. 

Add. Citation :—sub nom. ANON., 1 Salk. 404. 
Add. Annotation :—-Mentd. Re Boundary 
between Canada & Newfoundland in Jhabrador 
Peninsula (1927), 137 L. T. 187. 

For ‘‘ (2) an order giving leave to serve a 
writ in an action for rescission ’’ read ‘ (2) an 
order giving leave to serve out of the juris- 
diction a writ in an action for rescission.”’ 


373. 


374. 


380. 


400. 


Add. Citation :—127 L. T. 209. 


Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


After this case for ® Foreign judgments 
generally.|— See Part XIV., post,” read 
‘Voreign judgments generally, see pp. 444 
et seq., post.’ 

Add. Annotations :—As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 15; Guatemala (Republica de) v. Nunez, 
{1927] 1 K. B. 669. 


Add. Annotation : —Mentd. Re Jordison, Raine 
v. Jordison, [1922] 1 Ch. 440. 


Part V.—Movables. 


Add. Annolation :—Consd. Republica de 
Guatemala v. Nunez, [1927] 1K K. 669. 

_—— .]|—The Q. Co. was a co. 
incorporated & carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 
issued & deposited with the U. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £50,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
ct. held, valid according to the law of Queens- 
land. In Dec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in Feb., Apr., June, & Aug. 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, & on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 











Ln, a0 en entemgeme 8 








349 i. 
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Re VYitcKson, 
61 0. L. R. made in Englan 


personal 
included 


R. 078; [1925] 1 
R. 475; 34 B.C. R. 485.—CAN. 


PART IV. ‘SECT. 2, SUB-SECT. 2. 


Scottish heritage. }—Testa- 
tor, domiciled in ayaa ome left a w 
dad & in English form 
disposing of his whole estate, which 
consisted of the most part of real & 
ed wy Basan in England. but also 
cottish heri 
Scottish cts. had eben bie jurisdiction 
in an action dealing with 


FOSTER v. FOSTER’S TRUSTEES, (1923) 


414 


from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q. Co. as above, 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 
ment on the dependence of the action. Pro- 
ceedings in this action were restrained by 
the High Ct. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order was made in the Queens- 
land winding up allowing the claim of the A. 
Co. for £12,662 4s. 5d. The U. Bank, whose 








Bo C. C. 212 —SCOT. 


PART V. SECT. 38, SUB-SECT. 1. 

409 i. Mobilia ra pease personam.] 
—A., whose domi in Ontario, 
died’ in Michigan. Certain securities 
were, at the time of his death, in a 
bank in Micbigan :—V//eld : the 8e- 
curities, although physically situated 
in Michigan, had an artificial or legal 
status in Ontario.—A.-G. FOR ONTARIO 
v. BABY, At ake 3D. L. R. 9283 69 
O. L. R. 181.—CAN, 


tage :—Held : the 


claim against the Q. Co. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the | 
bank all the moneys in his hands representing | 
proceeds of the said call. The A. Co. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attaching the fund in favour of the creditor 
obtaining it, & upon the decree being pro- 
nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of @ co. was for this purpose 
equivalent to a decree; & that, according 
to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor:—Held: without 
deciding the point whether the maxim 
‘* Mobilia sequuntur personam’’ made the 
assignment of the calls by the Q. Co. domiciled 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transfer of personal property is carried out 
validly according to the law of the country 
where the property is situated, it cannot be 


| 





ee 


Vol. XI.—-Conflict of Laws. Cases 417a—457a. 


made invalid by anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland.—Ite QUEENSLAND 
MERCANTILE & AGENCY Co., Hz p. AUSTRA- 
LASIAN INVESTMENT Co., Ez p. UNION BANK 
OF AUSTRALIA, [1892] 1 Ch. 219; 61 L. J. Ch. 
145; 66L. T. 433; 8T. LL. R. 177, C. A. 


Annotatwns :-——Consd. Guatemula step lice de) v. Nanez 
Sree: L.J.K B 955. Refd. Kolly v. Selwyn, (1905; 

418. Add. Annotations :—-Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. Albemarle Supply Co. v. Hind (1927), 
13 T. L. R. 652. Mentd. Re Allester, [1922] 

2 Ch. 211; Pennington v. Reliance Motor 

Works, [1923] 1 K. B. 127. 

Add. Annotation :—Refd. Sedgwick Collins v. 

Rossia Insce. of Petrograd (1925), 1383 L. T. 

S08. 

Add. Annotations :--—Apld. Guatemala (Re- 

publica de) v. Nunez (1926), 95 L. J. K. B. 

955. Refd. New York Life Insce. v. Public 

Trustee, (1924] 1 Ch. 15. 

424. Add. Annolalion :—Distd. Republica 
Guatemala v. Nunez, [1927] 1 hk. B. 669. 
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Part Vl.——Succession. 


439. Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


439a. Interest in proceeds of sale of English 
freeholds.|—Re BERCHTOLD, BERCHTOLD v. 
CaPRON, No. 302, ante. 


440a. —-—— Will of Egyptian realty made by British 
subject domiciled in Egypt--Ottoman Order 
in Council, 1910, art. 90.|—-A Moslem British 
subject domiciled in Egypt died in 1918 
possessed of property which was all in Egypt. 
ile was survived by his mother, who accord- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 
Deceased executed a will in the English form 
Jeaving all his property to his widow & 
children :---Held: having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his cstate 
to which his mother was entitled by Moslem 





PART VI. SECT. 1, SUB-SECT. 1. 


436 ili. --—-Where on the death 
intestute of an owner of land situate 
in 8. his title is subject. to the interest 
of @ purchaser under an outstanding 
agreement for sale the interest of the 
deceased in the land is immovable, not 
movable, property &, therefore, de- 
volves according to the law of S., & 
is to be administered by the repre- 
sentative of the estate in tha 





recognised.—CnHan 


453 ix. -- 


formerly resided 


t province, 
even though the deceased’ diced 
domiciled elsewhere.— Re Buourkn 


EstaTkE, [1928] 1 D. L. R. 318; 
Sask. L. R. 142; 
718.—CAN. 


PART VI. saad SUB-SECT. 2.— 


22 


[1927] 3 W. W. R bonds & in mitger. 


Held: the 
property, & the 1 


_ sy. Will of Chinese Buddhist domiciled 
un Burma—Whether Chinese customary 
law applicable—Right to make will.j-- 
Chinese customary law governs the 
succession to the estate of a Chinaman 


453 x. ——.]-—W 


England, 
domiciled in 


domiciled in Burma. 
Chinese to make willk has ulso been 


(1928), 1. . R. 6 Ran. 623.—IND. 


PART VI. SECT. 2, SUB-SECT. 1.—A. 
--.-—Testator who had 


Victoma, where according to un affi- 
davit. filed by lis cxaor. he acquired & 
at his death retained a donicil. 
bulk of his property was invested in 


mtges. 


to them was governed by the law of 
deceased’sa domicil.—-Tve O’N 
[1922] N. Z. L. KH. 468.—N.Z 


War Bonds are Imperial or British in- 
vestments, although administered in 
& where 


Jlaw.—BARTLETYT v. BARTLETT, [1925] A. C. 
$77: 041. J.P. C. 100; 133 DL. T. 23, P. C. 
440b. ---- Will of Italian realty by British subject 

domiciled in Italy.|—f?e Ross, Ross ve. 


WATERFTELD, No. 4570, post. 


448. Add. Annotalion :—As to (1) Refd. Re Berch- 
told, Berchtold v. Capron, [1923] 1 Ch. 192. 


456. Add. Annoiution :—Refd. Re Koss, Ross v. 
Watertield (1929), 46 T. L. KR. 61. 


457a. .I—(1!) The succession to movable pro- 
perty, wherever situate, is governed by the 
law of testator’s domicil, that is to say, 
the whole Jaw of the country of domicil, 
including the rules of private International 
law admimstered Ly its tribunals. The 
inquiry inan English ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 





The right of the | offect of the destimutions fell to be 
ascertained according to Scots law, « 
not aceordmg to English law - - 
CUNNINGHAM’S TRUSTELS v. CUNNING- 
HAM, [1924] S. C. 581.—-SCOT. 


453 xi. -— J—A domiciled Secot-- 
man died Jeaving a will in Seottish 
form, by which he conveved his estate 
to Scottish trustees, & directed them 
Lo sel aside a certain sum for the use 
of a lnferentrix, & on her death to pay 
a leracy out of it to a named levatee, 
He further directed that, in the event 
of the Jegatee predeceasing the period 
of division withoul Icaving issuc, the 
legacy should be paid to the legatee's 
‘nearest. bers.” The legatec  pre- 
deceased the lferentrrsy without leaving 
isxuc. Both at the date of testator’s 
death & kis own death be was a 
domiciled Englishman On the death 


Pyv wv. Saw SIN 


in N.Z went to 


The 


of land in N.Z,. :-— 


were movahle 


ntlestate succession 
KILL, BTC., 


ar Stock & National 


een ee eA 


of the hferentrix:-- eld: in the 
testator was | absence of any indication of a con- 
Scotland :—-Held: the | trary intention on the part of testator, 


415 


Cases 457a—594a. 


would decide in the particular case. The 
result is that, where by the law of the domicil 
the succession to the movables of a testator 
depends on the law of that testator’s 
nationality, an English ct. will hold that the 
succession is governed by the law of the 
nationality & not by the municipal law of the 


domicil. 
(2) The succession to the immovable 
property situate in Italy of an English 


testator domiciled in Italy is to be determined 
by Italian law, namely, in the same manner 
as English Courts would determine it 1f the 
property belonged to an Englishman & was 
situate in England.—fe Ross, Ross v. 
WATERFIELD (1929), 46 T. L. R. 61. 


Add. Annotation :—--Generally, Mentd. Ord 

v. Ord, [1923] 2 K. B. 432. 

Add. Annotation :—Refd. Re Ross, 

Waterfield (1929), 46 T. L. R. 61. 

Add. Annotations :— As to (1) Consd. He Ross, 

Ross v. Waterfield (1929), 46 T. lL. Rh. 61. 

As to (2) Consd. Rte Ross, Ross v. Waterfield 

(1929), 46 T. L. h. 61. 

467a. —-—— Law of nationality.|,—Re Ross, Ross v. 
WATERFIELD, No. 457a, ante. 

481. Add. Annotation :—As to (8) Consd. Re Ross, 
Ross v. Waterfield (1929), 46 T. 1. R. 61. 

511. For the paragraph in the original volume 
substitute the following paragraph :— 

Share in proceeds of sale of freeholds— 
Held on trust for sale but not converted.|— 
An interest in the proccedings of sale of real 
estate settled upon a trust for sale, which 
has not been executed, is personal estate 
within Wills Act, 1861 (c. 114), s. 1.—Je 
LYNE’s SETTLEMENt Trusts, fie GIBBS, 
LYNE v. GIBBS, [1919] 1 Ch. 30; 88 L. J. Ch. 
1; 120 L. T.81; 35 'T. L. BR. 44; 63 Sol. Jo. 
53, C. A. 

Annotatn :-—Retd. Ke Berchtold, Berentold v. Capron, [1923] 

517. Add. Annotation :-—Consd. Re Ross, Ross v. 

Waterfield (1929), 46 T. L. R. 61. 


521. Add. Annotation :—Folld. He Cunnington, 
Healing v. Webb, [1924] 1 Ch. 68. 


526a. ~-—.]}—By his will made in English 
form in England testator, who described 
himself as a British subject residing in 
France, bequeathed to his sole exor., who was 
KIenglish, all his estate upon trust for con- 
version, & after payment of certain legacies 
to domestic servants, to divide aJl the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
liietime the legacy was to belong to the issue 
of such person. Testator died in France, & 
his will was proved in England. Two of the 
residuary leyatees diced in his lifetime, but 
neither left any issue. There was no realty 
& the property comprising the residue was 
in England. The residuary legatces were all 
English, On a summons the domicil of 
testator at his death was held to be French. 


460. 
461. Ross v. 


463. 








the Jegatee’s heirs fell to be ascertained 
by the law of bis domicil, 1.e., the law 
of England.—SMITH’S TRURTE KS v. 
MACPHERSON, [1026] S. C. 983.-—SCOT. 


PART VI. SECT. 2, SUB-SECT. 2. 

sd. Intestate domiciled abroad leaving 
shares in Canadian company—Issue us 
fo ownership of shares-~-By what court 
determined. |\-—Re FENWICK rare 35 
O.L.R.29; 9 O. W.N. 227.—-CAN. 


521i 
[927 N. 


sm. ‘** Heirs ’’ 


PART VI. oie vA acu 3.— 


——.]—Re Rorer pecnased)» 
.-L. RR. 731.—N.Z 


PART VI. "SECT, 7 SUB-SECT. 3.— 
( 


—In Canadian wili— 
Whether adopied children included.|)— 
Where in a will of testator domiciled 
in British Columbia a gift of personalty 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled :—Held: ‘the domicil 
being French & there being no sufficient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the primé facie 
general rule applied, & the will must be 
construed by French law.—Re CUNNINGTON, 
HEALING v. WEBB, [1924] 1 Ch. 68; 93 
L.J.Ch.95; 180 L. T. 308; 68 Sol. Jo. 118. 


Add. Annotation:—As to (1) Refd. Ite 
ia Manners v. Manners, [1923] 1 Ch. 
220. 

Add. Annotation :—Consd. Favorke v. Stein- 
kopff, [1922] 1 Ch. 174. 


-|—Funds in ct. standing to the 
credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the Jaw of her domicil.— Re SCHNAPPER, 
[1928] 1 Ch. 420; 97 L. J. Ch. 237; 139 
L. T. 42; 72 Sol. Jo. 137. 


563a. —— .|—Administration, with a copy 

of the will annexed, of a party domiciled in 

Scotland, granted, in conformity with the 

grant of the ct. of competent jurisdiction in 

Scotland, though great doubt entertained 

as to the correctness of the grant in Scotland. 

—In the Goods of HENDERSON (1850), 2 Rob. 

Keel. 144; 7 Notes of Cases, 378; 163 E. R. 

1271. 

Add. Annotation :—Refd. Re McLaughlin, 

[1922] P. 235. 

580a. ——— Foreign grant of will & unattested 
codicil—-Followed.]-—Jn the Goods of Foy 
(1839), 2 Curt. 328; 163 E. R. 428. 

587a. —— Will made after death according to 
directions of deceased—Valid under Spanish 
law—Grant made.]—/n the Goods of OSBORNE 
(1855), Dea. & Sw. 4; 26 L. T. O. S. 128; 
1 Jur. N.S. 1220; 4 W.R. 164. 

| 587b. S. P. In the Goods of GUTTIEREZ (1869), 38 
L. J. P. & M. 48; 17 W. R. 742; sub nom. 
In the Goods of GuTtERES, 20 L. T. 758; 383 
J. P. 535. 


990. Add. Annotation :—Consd. Jn the Goods of 
Grewe (1922), 127 L. T. 371. 

594. Add. Annotations :—Consd Jc lioss, Ross v. 
Waterfield (1929), 46 T. L. R. 61. Refd. 
fe Annesley, Davidson v. Annesley, [1926] 
Ch. 692. 

594a. -}— A _ British born subject, 
domiciled in Malta, having madc his will] in 
England, according to English law, & not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary.—FRERE v. FRERE (1847), 5 
Notes of Cases, 593. 


sc paar :—Consd. Re loss, Ross v. Waterfield (1929), 46 


528. 


536. 


548a. 











574. 











is made to a person “ or his heirs’? & 
such person dies domiciled in a foreign 
country before the death of testator, 
the word “* heirs *’ {ncludes an adopted 
child, where under the law of that 
country the effect of adoption is to 
). confer on an adopted child all the rights 


& status of a child born in lawful 
wedlock.— PURCELL v. HENDRICKS & 
MARKS, 


B.C.), (1925) 3 D. L. R. 854; 


[1925] 2 W. It. 689.—CAN 


615. Add. Annotation :—As to 


621a. 


; (2) Folld. Re 
Cunnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 


—— —— ——.]}—Testator gave a 
share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion :—Held: the 
will was an effectual exercise of the power.— 
Re STRONG, STRONG v. MEISSNER (1925), 95 
L. J. Ch. 22: 69 Sol. Jo. 693. 





626a. Over stock representing proceeds of sale of 


real estate in England——& liable to be laid out 
in purchase of land.]-—An Iinglishwoman, 


Vol. XI.—Conflict of Laws. 


Cases 615 —643 


domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
Iingland sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Kstates Act, 1877 (c. 18), s. 31, by her will 
in the French language gave * all her pro- 
pertics & chattels (lous les biens et droits 
mobiliers)’”’ to T. absolutely :—Jleld: the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition, & the fund being personal 
estate in form, it passed by the will.—Re 
JIARMAN, LLoyp v. TARDY, [1894] 3 Ch. 
607; 63 L. J. Ch. 822; 71 1. T. 401; 8 R. 
549. 


Annotation : --Refd. Re Scholefield. Scholefield +. St. John, 
Re Young, Smith ov. St. John, [1905] 2 Ch. 408. 


638. 


Add. Citation :—l]27 L T 117. 


Part Vil._—Contracts. 


639. 'I'o the cross-reference before this case add 


639a. 


640. 


“No. 1981a.”’ 

-|—Pltf. was received by defts., a 
British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not: be liable for loss, dammage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
carrier’s control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English Jaw. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be Janded from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltf.’s hands was injured by 
reason of the negligence of defts.’ servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract :—Held: the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by [nglish 
law; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 
the ejusdem generis rule, the clause did not 
absolve defts. from liability for pltf.’s injury. 
JONES v. OCEANIC STEAM NAVIGATION Co., 
Lrp., [1924]2 K. B. 730; 93 L. J. K. B. 1053 ; 
132 L. T. 207; 40 T. L. BR. 847; 69 Sol. Jo. 
106; 16 Asp. M. L. C. 432. 

Add. Annotation :—-Apld. Pass v. British 
goes Co. (Australia) (1926), 42 T.. L. R. 
é * 











640a. Agreement for contract to be subject to 


641. 


643. 


foreign law—Contract cancelled by decree of 
foreign Government.|—In May, 1903, pltf. 
took out a 20 vear endowment life insurance 
policy with defts. for 10,000 roubles payable 
at delts.’ office in St. Petersburgh, & by the 
terms of the policy all premiums were to be 
paid in Russia. Pitt. paid all the premiums 
in Russia down to 1917, & then in London 
down to 1919.) By the terms of an Imperial 
Decree of the Russian Enmipire, dated July 7, 
1889, which were incorporated in the policy, 
it was provided (ater alia) that all disputes 
in connection with insurance operations 
should be settled according to Russian laws 
& in Russian cts. of justice. By a Mono- 
pohsation Decree of the Russian Soviet Govt., 
dated Dec. -1918, insurance in all its forms 
was declared a State monopoly, & in Nov. 
1919, a Decree of Cancellation abolished life 
assurance allogether in the Soviet: Repubhe, 
& all existing contracts were annulled. In 
those circumstances plitt., who was prevented 
by the above deerces of 1918 & L919 trom 
suing on the policy in Russia, brought an 
action in Itngland for a declaration that 
defts. were lable to him under the policy :— 
Held: the proper law of the contract was. 
according to the policy rules, the law of 
Russia, & the effect of the Cancellation 
Decree of Nov. 1919, was that the contract. 
if in fact there was any contractual nerius 
Jeft in existence between the parties atter 
the Monopolisation Decree of 1918 came into 
force, Was annulled, & pltf. could not recover 
on it. —PERRY v. MQUITABLE LIFE ASSURANCE 
SOCIETY OF U.S.A. (1929), 45 T. L. RR. 468. 


Add. Annotalions:—As to (2) Refd. N. V. 
Kwik Hoo Tong Handel Maatschappi) v. 
Finlay, [1927] A. C. 601. Generally, Mentd. 
Matthey v. Curling, [1922] 2 A. C. 180. 


Add Annotations :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1921] 2 K. B. 730; 


PART VI. SECT. 3. 


635 iv. 





J.S. 


——.J—Re BURKE KSraTE (Sask.), p. 366, anic.— CAN. 


Aly 


Cases 6438—708a. 


644. 


N. V. Kwik Hoo Tong Handel Maatschappij 
v. Finlay, [1927] A. C. 604. Mentd. Sanderson 
v. Armour (1922), 91 L. J. P. C. 167. 

Add. Annotation :-—As to (2) Refd. Cayzer, 
Irvine v. Board of Trade (1928), 95 L. J. K. B. 
1054. 





Annotations : 
ORB, 
646. 


lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to English consignees. The 
charterparty & the bil] of lading given under 
it were in the English language, & it was 
stipulated that the ship should call at one of 
three ports of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an English port to discharge :— 
Held: as the intention of the parties as to 
what law should govern was to be gathered 
from the circumstances of the case, &, as the 
giving of the orders fixed the seat of the con- 
tract in England, the law of Kingland applied. 
—THE WILHELM SCHMIDT (1871), 25 LL. T. 
34; 1 Asp. M. L. C. 82. 

Refd. ‘Nhe San Roman (1872), L R.3 A. & KB. 
The Dannebrog (1874), 31 L. T. 759 

Add. Annotations :—Apld. Jones v. Oceanic 
Steam Navigation Co., {1924} 2 K. B 730. 
Refd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A C 604. 


(c) Application of Lex loci solutionis (Vol. XI., 
p. 392) 


650a. Contract by State-—Loan.|—-When the Govt- 


of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Govt. contracts the Joan, & not 
by the law of the country in which the con- 
tract is made.—SMITH v. WEGUELIN (1869), 
L. R. 8 bq. 198; 38 L. J. Ch. 465; 20 L. T. 
724; 17 W. R. 904. 


Annotation :-—Reftd. Goodwin v. Robarts (1876), 1 App. Cas. 


6. 


Before 659 add as follows :— 


658a. General rule.|—Where a contract made in 


one country 1s to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 

A contract for the sale of goods, made in 
Malta. was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser :—Held: as from 
the moment of such delivery, the vendor 
had no furtber control over the goods, & had 
parted with their possession of & property 
in them, & the purchaser had. after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar.—Benam & Co. v. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


DEBONO, [1924] A. C. 514; 93 L. J. P. O. 
133; 1381 L. T. 1, P. C. 


664. Add. Annotation :—-Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
668. Add. Annotations :—Refd. Republica de 


669. 


670. 


672. 
676. 


683. 


688. 


699. 


708a. 


Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v. Drukker, [1925] Ch. 877. 
Add. Annotation :—Refd. Republica 

Guatemala v. Nunez, [1927] 1 K. B. 669. 


Add. Annotations :—Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669 
Refd. Re Visser, Holland v. Drukker, [1928] 
Ch. 877. 

Add. Annotation :—Refd. Farr, 
Messers, [1928] 1 K. B. 397. 
Add. Annotation :—Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
eri ae de Mulhouse, [1923] 2 K. B. 
630 


Add. Annolation :—Refd. The Colorado, [1923] 
P. 102. 


Add. Annotations :—Refd. Benaim v. Debono’ 
[1924] A.C. 514. Mentd. Matthey v. Curling, 
[1922] 2 A. C. 180. 


Add. Annotations :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
v. Timber Operators & Contractors (1926), 
95 L. J. K. B. 569. Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
11929) 1 K. B. 470. 


—— Policy effected in England by 
foreigner—With foreign company through 
English office.|—PItf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
iis assets in New York. The co. had a 
branch in London & in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no genera] authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central office in New 
York or at the office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law :—Held: 
it was permissible & necessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 


de 


Smith v- 





PART VII. SECT. 2, SUB-SECT. 1.— 
B. (b). 





652 vi. Assessment of damages. \ 
— Damages recoverable in an action for 
breach of contract made abroad will be 
determined by the proper law of the 
contract. that is to say. the law which 
the parties intended should govern their 
mehts & liabilities.-- HORST v. Lives- 
ae (1924) 2 D LL. an 1002: 

Ww. R. 443; 34 B.C. 
nd. 11925) 1D. L. it 159.—CAN., 

652 vii. -j-—L 


MoncTON Supp.y Co, “toes D. ot. R 
376.—CAN. 





sn. Offer made d& accepted by past— 
Governed by law of country of offeror.J— 
RENFREW FLOUR M118 v. SANSCHAGRIN 
(1928), QM. R. 45 K. 33. 29.—CAN. 


PART VII. SECT. 2, SUB-SECT. 1.— 
B. (c). 


m. Read now ‘ 658a i.”’ 


PART VII. SECT. 2, SUB-SECT. 4.—-A. 


so. Jurisdiction of court to enforce— 
Contract to be performed abroad— 
Defendants resident within jurisdiction. ] 
—Where defts. in « suit reside in this 
country & the principal office of pltfs. 
is in England, & a contract is entered 


AT™Q 


into there between the parties which is 
to be executed in New York, a suit in 
respect thereof may be instituted in 
this Province.— DIRECT CABLE Co. v. 
DOMINION TELEGRAPH Oo. (1881), 28 
Gr. 648; (1883) 8 A. R. 416.—CAN. 


PART VII. ag a SUB-SECT. 4.— 
2 6G s 


701 i. Marine policy—Governed by 
ler loct contractus.J—PATTERSON v. 
CONTINENTAL INSURANCE Co. (1859), 
18 U. C, R. 9.—CAN. 





703 ii. ——.]-—Fe pat tee & 
HewiTt (Ont.) a AN . N, 
300; 43D. L. R.7 


Annotations :—Refd. Swedish 


case, the debts were recoverable in London 
where they were expressed to be payable.— 
New YORK LIFE INSURANCE Co. v. PUBLIC 
TRUSTEE, [1924] 2 Uh. 101; 98 IL. J. Ch. 
449; 131 L. T. 488; 40 T. L. R. 430; 68 Sol. 
Jo. 477, C. A. 


[1924] 2 K. B. 250; Republica de Guatemala r. Nunez, 
[1927) 1K. B. 669. 


705. 
709. 


709a. 


711. 


716. 


730. 


732. 


71328. 


PART VII. SECT. 2, SUB-SECT. 8. 


Add. Annotation:—As to (1) Refd. The 
Colorado, [1923] P. 102. 

Add. Annotation :—Retd. Behnke v. Bede 
Shipping Co., [1927] 1 k. B. 649. 


Contract cancelled by decree of foreign 
Government.|—PERRY +. FMgurraBLe Lire 
ASSURANCE Soctgry oF U.S A. Now 640a, 
ante. 

Add. Annotation :—As to (1) Refd. 
Colorado, [1923] P. 102. 

Citations :—For “5 De G. M. & G. 604” 
read ‘1 De G. M. & G. 604.” 





The 


fentral Ry. v. Thompson, , 


Add. Annotations :--—~Mentd. Lord Strathcona : 


S.S. Co. v. Dominion Coal Co. (1925), 42 
T. L. R. 86; Rely-A-Bell Burglar & Fire 


Alarm Co. v. Hisler, [1926] Ch. 609; Re Wait, | 


ret mew 


1 Ch. 606. 


Vol. 


XI.-—Conflict of Laws. Cases 708a—757. 


D. & M. £2,500 (£1,000 at 8 per cent. per 
annum & £1,500 at 40 per cent. per annum 
interest.) for the purchase of the steamer, the 
loan to be secured by a first mtge. on the 
steamer. EF. agreed to lend D. & M. £1,000 
at 10 per cent. per annum interest to be 
ecured by a second mtge. on the steamer. 
J), & M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation & £2,500 ayainst marine risks 
& deliver to L. cover notes for £1,500 & £1,000 
& to I. a cover note for £1,000. F. & L. 
agreed jointly to underwrite the insurauce 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary tuarket 
rate exceeding thirty guineas per cent. D. 
& M. agreed to provide £1,600, the estunated 
balance required for the equipment of the 
steamer for the voyage :—Held: the object 
1o be attained by this agreement being a 
breach of international comity, the agree- 
ment was contrary to public policy & void.— 
Foster 7. DRISCOLL, LINDSAY v. ATTFIELD, 
LINDSAY v. DRISCOLL, [1929] 1 K. B. 470; 98 
LJ... B. 282; 140 L. T. 479; 45 T. L. RB. 
185, C. A. 


Bs 733. Add. Annotation :—Distd. Foster v. Driscoll, 
Annotation :—Refd. The Coloradg, | Lindsay oo. Attfield, Lindsay vo. Driscoll, 

[1923] P. 102. [1929] J Is. B. 470. 
Add. Annotation :—Distd. Foster v. Driscoll, Add. Annotation:—As to (2) Refd. Em- 


Lindsay v. Attfield, Lindsay v. Driscoll, [1929 | 
1 Ss. B. 470. 


Add. Annotation :—Distd. Foster v. Driscoll. 
Lindsay v. Attfield, Tindsay 7. Driscoll, 
[1929] 1 K. B. A470. 


Goods to be smuggled into foreign 
country—Not enforceable in England.]—I*., a 
financier, L., a distiller, D. & M.,. a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it. could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565; FE. 
advanced £206 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between F., L. & D. & M., whereby I. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27s. 6d. » case free on board at Leith or 
Glasgow to be delivered ca warehouse not 
later than Nov. 26. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to 1, & a second bill for £1.812 
accepted by A. & JD. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26, & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Noy. 26. LL. agreed to lend 





| O. L. R. 88.—CAN 


| 740. 
| 


748. 


750. 


7152. 


752a. 


ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 05 Le J. K. B. 1015. 

Add. Annotations :—As to (1) Refd. Jebara v. 
Ottoman Bank, [1927] ZK. B.254,. Generally, 
Mentd. Larrinaga v. Soc. Franco Americaine 


Des Phdsphates de Medulla (1928), 92 
L. J. K R 455 


Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet ~ 
Plage v. Baumgart (1927), 96 L. J. K. B. 
780. Refd. Garlton Hall Club v. Laurence, 
[1929] 2 1K. B. Lbs. 

Add. Annotations :--Apld. Soc. Anon. des 
Grands Ktublissements de Touquct Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B, 
7o9. Refd. Carlton Llall Club v. Laurence, 
[1929] 2 KK. B. 153. 

———.|--Where moncy is 
lent in a foreign country for the purposes of 
gaining & gaming in that country is not 
illegal, & cheques parable in England are 
given for the money lent, pitf{. can ignore the 
security & sue as for money lent to deft.— 
SocisTs ANONYME DES GRANDS ETABLISSE- 
MENTS DE TOUQUET PARIS-PLAGE v. BAUM- 
GAKT (1927), 96 L. J. K. B. 789; 136 L. T. 
799; 43 1. L. R. 278. 








ee ne 


-({nnotateon :-—Consd. Cariton Hall Club v. Laurence, [1929] 
“kK. B. 153. 


7157. 


Add. Annotation :—As to (1) Apld. Swiss 
Bank Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 673. 


currency of the country where the 


756 1. By act of partres—Payment— 
In what currency.|— Kuma v. 7 w.. 
CITIES IMPROVEMENT Co, (1922), 52 
O. L. R. 193.—CAN. 

756 it, —-- —— ——.]—~Myrnrs ». 
UNION NaTURAL Gas Co. (1922), 53 


756 ili. ---—,.]— Where a 
puyment originating in one country 
to be made in another country, & the 
currency denomination specified is the 
sale in both countries, the rule is that 
the payment must be made in the 





wer aserr os 


money is payable, unless by express 
terms or necessary tunpliculion payment 
in pome other currency is: required.— 
SIMMS vo. CHERNENKOVE, [L922] 1 
W. W. 1. 967; 62 Db. L. 70385 15 
Sask. L. R. 185.—-CAN. 


Cases 777—873a. 


ENGLISH AND EmpirE DicEest SUPPLEMENT. 


Part VIII.——Torts. 


777, Add. Annotation :-—-Refd. Isaacs v. Cook, 788. Add. Citation :—sub nom. BADTOLPH v, BAM- 
[1925] 2 K. B. 391. FERILD, Cas. femp. Finch, 186. 
781. Add. Annotation :—Mentd. Tallack v. Tal- 789. Add. Annotation:—Refd. The Fagernes, 


783. 


lack & Broekema, [1927] P. 21]. 


Add. Annotations : — Generally, Mentd. Mc- ! 


[1927] P. 311. 


Millan v. Canadian Northern ly., [1923] 796. Add. Annotation :—-As to (2) Refd. Com- 


A. C. 120; Walpole v. Canadian Northern 
Ry., [1923] A. OC. 113 


mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. 


Part IX.-—Marriage. 


802. Add. Annotations :—Refd. R. v. Moscovitch | 835a. ——-.] —BERTHIAUME v. Dastrous (1929), 45 
(1927), 44 T. L. Wt. 4. Mentd. R. 7. Mosco- T. L. R. 607, P. C. 
vitch (1927), 138 L. T. 183. 836. Add. Annotations :—Folld. Mitford v. Mitford, 
806. Add. Annotation :—As tv (3) Refd. Mitford [1923] P. 180. Consd. Salvesen (or von 


817. 
821. 


827. 


829. 


861a. 


v. Mitford, [1923] P. 130. 

Add. Annotation :—Refd. Berthiaume — v. 
Dastous (1929), 45 T. L. R. 607, 

Add. Annotations :-—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 'T. L. 1. 44. Mentd. 
Re Wombwell’s Settlt., Clerke v. Menzies, 
[1922] 2 Ch. 298. 

Add. Annotations :—As to (1) Refd. Papado- 
poulos v. Papadopoulos (1929), 46 T. L. R. 44. 
As to (2) Refd. Mitford v. Mitford, [1923] P. 
130. 

Add. Annotations :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Sloggett v. Sloggett, [1928] P. 148. 


| 953. 


840. 


860. 


Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; Berthiaume v. Dastous 
(1929), 45 'T. L. R. 607. 


Add. Annotation :—As to (2) Refd. Rucrger v. 
New York Life Assce. (1927), 96 L. J. K. B. 
930. 


Add. Annotations :--Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij vw. 
Deen, [1924] 1 K. B. 111; R. v. Moscovitch 
(1927), 138 L. T. 183. 


Add. Annotation :-—Refd. Berthiaume  v. 
Dastous (1929), 45 T. L. R. 607. 


Part X.——Divorce and other Matrimonial Causes. 


--— --~ — Marriage in Turkey before Treaty 
of Lausanne.|—-ManrTIn v. MARTIN & MAY 
(1928), 72 Sol. Jo. G72. 


873a. --—--.]—The Jurisdiction in divorce is limited 


to Kngland & Wales & depends upon domicil 
there, & it does not necessarily confer any 
authority over the property of a person domi- 


ced in a foreign country. — TALLACK v. 
TaALLACK & BROEKEMA, [1927] P. 211; 96 
lL. J. P1173 187 1. T.4873 43 T. LL. R. 
A467; 71 Sol. Jo. 521. 

Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 191.]—Sce Husfanp & WIFE, No. 
b5iYa, post. 


PART VIIL SECT. 1. 


775 xii. —— —— ——.}—-Appel- 
lant, resident in Ontario, in the course 
of his employment Was myured ip that 
province owing to the neghlgenee of a 
fellow servant. He saed for damages 
in Saskatchewan, m Which province 
common employment was not a de- 
fence, although a defence to an action 
in Ontano:-—-Teld: the action could 
not be maintained.— MCMILLAN v. 
CANADIAN NORTHERN Ry. Co., [1923] 


A. 120; G2 iL. J. PC. 443 128 
L. VT, 293; 39 T. L. ht. 14.---CAN. 
719 xii, FAR Op 


pheation under K. BB. Act, 1920 
(Sask.), for Jeave to bring an action 
for damages for personal injumern m- 
curred in the province of Alberta in 
the course of pltf.’s employment was 
refused, on the ground that the acts 
complained of were not * unjustifiable ”’ 
according to Alberta law, & an 
essential oondition to found the 
action was not fulfilled — Warp v. 
Britist AMERIGAN OIL Co., LTn., 
11923] 1 W. W. RR. 12405) 16 Sash. 
L. R. 5626.—CAN. 
PART VIII. SECT. 2, SUB-SECT. 1. 
780 i. T'respauss to person—Damuages 
—Granting of compensation entrusted 
to special tribunal in country where tort 
comimitied.}—Since in B. C. the board 
appointed under Workmen’s Com- 
~-edian Art has exclusive Jurisdiction 


in matters of compensation in licu of 
all rughts of action of a workman or 
his dependents against his employer 
for any accident arising out of & in the 
coarse of his employment, uo action 
ean be in Saskatchewan on behalf of a 
widow & child of a workman for his 
death winle domicided in B. C.— WaAL- 
POLE t, CANADIAN NORTHERN Ry. Co., 
119253) A.C. 113: 92 L, J. PC. 39; 
128 L. T. 289; 39 IT. L. RR. 16.—-CAN. 


b. For ‘ J7'respass — Neylhgence — 
Common employment— Lex love actus ”’ 
read ‘* —--- Neghgence—-Common e¢m- 
ployment—-Lex loce actus.”* 

f. After thin case add “ See, also, 
No, 776 xin., ante.” 


PART IX. SECT. 1, SUB-SECT. 1. 

$11 i. - — Marriage solemnised ac- 
cording to law of stute.)--If a person 
domicwed in a country whose lawre 
permit) polygamous marriages is, mn 
accordance with its laws, married there 
to two wives, citizens of that country, 
& dies while still domiciled there though 
temporarily residing in B. C., the status 
of the wives will be recognised by the 
cts. of B.C. for the purpose of fixing 
the succession duty payable on 
movable property in B. C. going under 
deceased’s will to each of the wives.— 
Yew vt. A -G. FOR BRITISN COLUMBIA, 
{1924} 1 Db. L. R. 11663; 1 W. W. lk, 
7033; 33 B. CGC. R. 109: revsg. S. C. 


sub nom. Re LEE CHEONG, [1923] 1 
W. W. 2h. 867.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.--B. 


814 iii. —~ — .}-- FAFARD v. BEAUPRE 
(1927), Q. R. 66 8S. C. 24.—--CAN. 


PART IX. SECT. 1, SUB-SECP. 2.—C. 

827 ii. -}~—In 1911 H., domiciled 
in the Transvaal, married his deccased 
wife’s sister, W., who was domiciled 
in Natal. By the common law pre- 
valling in T. at the time, marnage 
between &@ man & his decessed wife’s 
sister was prohibited. In N. such a 
marrage Was permitted by statute :—- 
Held: tbe murrage was valid inas- 
much as the domuicil of W. was in N. 
& the marriage was celebrated im N., 
& the N. cts. would not regard the 
valdity of the marriage as affected by 
an incapacity imposed by the law of 
the husband’s domucil not recognised 
by the law of N.—FRIEDMAN »v, KRInD- 
MAN’S KXECUTORS (1922), 43 N. L. R. 
259.—S. AF, 


PART X. SECT. 1, SUB-SECT. 2,.— 
A. (a). 


b i. -——-.]—ZZeld : it is the duty of 
the district Judge, when a petition for 
dissolution of marriage comes before 
him, to satisfy himself that the parties 
to the marriage were domiciled In India 
ut the time when the pctition was 





891. Add. Annotation :—Mentd. 


894. Add. Annotations :—Consd. 


878. Add. Annotation :—Mentd. Rudd v. Rudd, 


[1924] P. 72. 


884. Add. Annotation :—-Refd. A.-G. for Alberta 


v. Cook, [1926] A. C. 444. 


885. Add. Annotations :—Consd. A.-G. for Alberta 


v. Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Refd. Graham v. Graham 
(1923), 128 L. 'T. 6389; Tustace v. Eustace 


[1924] P. 45; Rudd v. Rudd, [1924] P. 72; | 


Sasson v. Sasson, [1924] A. C. 1007. 


Bosworthick, [1927] P. 64. 

Graham v. 
Graham, [1923] P. 31; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
(1927) A. C. 641 Refd. Mitford v. Mitford, 
[1923] P. 130. 


894a. ——-.]—(1) The competent jurisdiction to 


dissolve a marriage is that of the husband’s 
domicil & deft. must be domiciled in that 
jurisdiction at the commencement of pro- 


ceedings. Independent authbornty to dis- 
solve the marrage cannot exist in two 


sovercign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not) become estopped from 
alleging another domicil after acquiring 11, 
& the wite so deserted is not thereby entitled 
to determine the forum of her proceedings 
for dissolution. A deerece of judicial separa- 
tion by reason of a matrimonial offence of the 
husband does not as from its date fix matri- 
monial domicil or render 1t incapable of 
alteration without the consent of the wife.-—- 
Hi. v. U., (1928) P. 206; 97 L. J. P. 116; 
139 L. T. 412; 44 T. L. R. 7113; 72 Sol. Jo. 
598. 


Bosworthick v.— 
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v. Graham, [1923] P. 31; Eustace v. Eustace, 
[1924] P. 45. Generally, Mentd. A.-G. for 
Alberta v. Cook (1926), 134 L. T. 717. 


899a. ——- —-—- ——_.|—- A decree for judicial 
separation made under Matrimonial Causes 
Act, 1857 (c. 75), s. 16, does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 
a divorce in a ct. other than that of the hus- 
band's domicil. The effect of sects. 25 & 26 
| of the above Act upon the legal relationship 
of the spouses after a decree for judicial 
separation is corntlined within the precise 
terms of those sects.—A.-G. FOR ALBERTA tv. 
Cook, [1926] A. C. 444; 95 L. J. P. C. 102 ; 
134 L.7T. 717; 42 T. Lh. 317, P. C. 
Annotations --- Consd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A.C. 641. Refd. H. v. Il., 
[1928] BP. 206. 
899b. -——- -—_ ——— Subsequent change of domicil 
by husband.|---H1. v. T1., No. 89 la, ante. 


—-—.J]—(1) The burden of 
proving a change of the domicil of origin 
is strongly on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semble: even uf resp. has now acquired 
an American domicu, petitioner can still 
as a deserted wife obtain relief from the 
English cts.—Rupp v. Rupp, [1924] P. 72 3 
tia J P 45; 130 LT. 575; 40 'T. L. R. 

97. 


903a. 








895. Add. Annotations :—As to (1) Refd. Graham 


presented & to see that the petition 


ree cones, 


when the question of divorcee arises 


itself contains a declaration to that , 18 the test of Jumsdiction to dissolve 


effect: & before hearing the surt, to 
satisfv himself that the parties ure in 
fact domiciled ian (ndia.—MURPHY v. 
iho (1929), 1. L. R. 10 Lah. 607.— 


b ii. Under Indian Divoree 
(Amendment) Act, 1926 J-- Under Lndian 
é& Colonial Divorce Jurisdiction Acts, 
8s. 1 (1), & Indian Divorce Act, 1869, 
8. 3, the High Ct. has Jurisdiction to 
grant a decree for dissolution of a 
marriage; the words in sect. 1 (1) (a) 
of the Act of 1926 are intended to mean 
that the grounds on which a decree 
for the dissolution of the marriage 
of British subjects domiciled in Eneland 
may be granted by aw High Ct. in India 
shall be those on which such a decree 
might be granted by the Divorce Ct. in 
Hngland according to the law for the 
time being in force in England, ee. 
according to Supreme Ct. of Judicature 
(Consolidation) Act, 1925, s. 176,— 
BARNARD v. BARNARD (1928), J. L. R. 
26 Calc. 89.---IND. 


878 i 


‘ Indian mar- 
riage.J—Pctition by the wife for dis- 
solution of marrage. The husband 
was a subject of the U.S.A. & domiciled 
In that country; the marriage was 
celebrated & both parties resided in 
India until Jan. 1923, when the hus- 
band left for America where he 
remained. Adultery & cruelty were 
committed within tho Jurisdiction of 
the ct. sufficient to entitle petitioner 
to a decree nisi :-—Held: the ct. had 
Jurisdiction to pass the decree.— 
MILLER v. MILLER (1924), I. L. R. 52 
Cale. 566.—IND. 


879 iv. —_— —— »=S- ——.}— The 
domicil of the married pair at the time 








es 


their marriuge, & the et. of the bond 
fide existing donmucil has juridietion 
over persous originally doniueled im 
another country to undo a marriage 
solemuised in that other country ; 
& such a divoree will be recognised by 
the ets. of Ontamo, even if granted fur 
a cause Which would uot be sufticicut 
to obtain a divorcee m Ontaro.— 
JROMARTY tv. CROMARTY (1917), 38 
O. L. Rk. 481; 33:72. L. R. 151.—CAN, 


890 iv. -J—An action by vu 
hubbund, who had been marricd in 
Ontario, 1n a fureigu State for a divorce 
resulted in favour of the wife, & Judg- 
ment dissolving the marrage was 
granted to her. & by it she was awarded 
alimony. Subsequently the wife 
sought by aetion to recover the amount 
of alimony, & the husband contended 
that as he had never acquired the 
necessary domiicil to give the foreign 
et. jurmsdiction to gravt the divorce 
the judgment was invalid :—J/cld: 
as he had Invoked & submitted to the 
Jurisdiction of the foreign ct., he had 
precluded Jluinself from setting up 
want of jursdiction.—Swalzin », 
Swaizit (1899), 51 UO. R. 324.—CAN. 








PART X. SECT. 1, SUB-SECT. 2.— 
; Must be within territorial 
limits of province J—The domuici 
necessary to confer Jurisdiction — to 
dissolve a marrage niust be within 
the territoria] limits of the province 
whose cts. are appealed to.— MARRI- 
Aaai v. MARRIAGGI, [1923] 3 W. W. RR. 
849: 4 D. L. R. 463.-—CAN. 

899 iii. ————.]—Where a 
wife has obtained a decree of Judicial 





fi 








beparation, she 1s entitled to . 

domicil independently of ber husband. 
— HIASTINGS ov. HASTINGS, [1922] 
N. Z. L. R. 273.-- N.Z. 


903 iva. ——-- ——— ~—--—-.} -Thne luw 
of donned governing divorce is that the 
domicul of the husband is the domucil 
of the wife; but circulustances muy 
wrise, as a result of that rule, which will 
justify the intervention of the cts. 50 
as to give a deserted wife relief from 














her iarnage tie.—PAYN wv. PAYN, 
[1924] 3 D. L. R. 1006; 3 W. W. Rh. 
111.-—CAN. 

903 iv b. J—Although 


a marned woman has been deserted by 
hor husband & he is moving about from 
Place to place, she cannot acquire an 
independent domucil; &, therefore, 
an action for divorce, brought by her 
in a province in Wluch she Is residing 
& was residing when he deserted ber 
but which 1s not his domicil at the 
time of the action must be dinnussed.— 
NELSON v. NELSON & ANDREWS (Sapk.), 





[1928] 4 D. L. RR. 9103; 3 Ji92s) 3 
W. W. R. 291.—CAN. 
903 vi. -— — ——,}—Pitf hus- 


band, when domiciled in N., married 
deft. in that State. She deserted hin 
While in that Stute m 1907. Im 1917 
he came to Q. & acquired a donucil 
there. Jeft. contmucd to reside in N. 
Jn 1927 he brought this action for dis- 
solution of the marriage on the ground 
of desertion continuously without cause 
for five years. Jield. the ct. had 
Jurisdiction to entertiim the action.— - 
Rocun tc. Roci ,| 192s] St. R. Qd. 17. 
AUS.— 

st. Jn Ircland - Power to elect to be 
domuriled ether vw Northern Ireland 
or we Irish Free State.}—EGan  v. 
Kaan, [1928] N. I. 159.—IR. 


Cases 908b—926a. 


903b. --_- -_—- ——_-- Subsequent change of domicil 


905. Add. Annotution :-—Consd. A.-G. for Alberta 


906. 
916. 


917. 


918. 


918a. 


Annotations : —Distd. 


by husband.|--H. v. H., No. 894a, ante. 


v. Cook, [1926] A. C. 444. 

Add. Annotation :—Consd. A.-G. for Alberta 
vt. Cook, [1926] A. C. 444. 

Add. Annotation :—Refd. Graham v. Graham, 
[1923] P. 31. 

Add. Annotations :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444; H. v. H., [1928] 
}. 206. Refd. Graham v. Graham, [1923] 
ae Raeburn v. Raeburn (19238), 188 Ju. 'L. 
Add. Annotations :——Distd. Eustace v. Eustace, 
[1924] P. 45. Refd. Graham v. Graham, 
a i P. 31; Mitford v. Mitford, [1923] 

. 130. 








.]—It is established by the cases 
of Armylage v. Armylage, No. 917, ante, 
& Anghineli v. Anghinelli, No. 918, anle, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensd et thoro, can be entertained in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c. 9), s. 2, which forbade the ecclesi- 
astical cts. to cife any person out of the 
diocese where he was inhabiting or dwelling, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts.; & Matrimonial Causes 
Act, 1857 (c. 85), which permits service within 
or without His Majesty’s Dominions, cannot 
extend the jurisdiction.—GravAM v. GRAHAM, 
[1923] P. 313; 92 L. J. P. 26; 128 L. T. 639; 
3Y T. L. R. 139; 67 Sol. Jo. 316. 


Enstace » Eustace, [1994] P 45. 


Refd. Racburn vo. Racburn (1928), 138 L U.€72; Jobnstone 


r. Johnstone [1929} PL 165 
128. 


i 


Mentd. Smuthv. Smith, (1923) 


918b. -—— -—-—.]—-Where the parties are not 


domiciled in ingland, in a suit for judicial 


918c. 


ENGLISH AND EmprtrE Digest SUPPLEMENT. 


Lo give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was residcht within the jursidction.—Rak- 
BURN v. RAKBURN (1928), 138 L. T. 672; 44 
T. L. RR. 384. 

Respondent domiciled in England.}— 
There is jurisdiction in the Probate, Divorce 
& Admity. Div. to decree judicial separation 
at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country.—Bustacg v. Eustace, [1924] 
P. 45; 98 L. J. P. 28; 130 L. T. 79; 39 
T. L. R. 687 ; 67 Sol. Jo. 807, C. A. 

Add. Annotations :—As to (1) Refd. Salvesen 
(or von lLorang) v. Austrian Property 
Administrator, [1927] A. C. 641. As to (2) 
Consd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 





926. Add. Annotations :--—N.F. Graham v. Graham, 


[1923] P.31. Refd. Mitford v. Mitford, [1923] 


P. 130. 


926a. Parties domiciled in country where decree 


sought — Validity of marriage in dispute.|— 
(1) Where the validity of a marriage 1s In 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
Jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent Jurisdiction, 
whatever be the ground of the decree, 18 a 
Judgment determining status & is equivalent 
to «judgment an rem. 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as binding & con- 
clusive by the cts. of England & Scotland, 
unless it offends agaist British notions of 
substantial justice.—SALVESEN (OK VON 
LORANG) v. AUSTRIAN PROPERTY ADMINIS- 
TRATOR, []927] A. O. 641; 96 L. J. P. C. 
105; 187 L. 7.571; 43 T. L. Rk. 609, H. L. 


separation the question must be, in order 


PART X. SECT. 1, SUB-SECT. 3. 


gi. — - J—- Where a wife brings 
un action of separation & aliment 
against her hushand on the ground of 
a matrimonial offence committed by 
the husband while domiciled in Scot- 
land, the ct. 1n Scotland bas jurisdiction 
to entertain the action, although prior 
to the bmnging of the action tho 
husband has taken up his permanent 
residence & acquired a domici) in a 
foreign country.-—RAMSAY v. ILAMBAY, 
[1925] S. C. 216.—-SCOT. 


PART X. SECT. 1, SUB-SECT. 4. 

li. ———.]—On petition by a wife for 
restitution of conjugal rights :—Held : 
resp. had an Trish domucil, & the ct. 
had jurisdiction to give rehef, it. being 
immaterial whether resp. was or was 
not an American citizen.—BELL v. 
BELL, [1922] 2 I. R. 152.—IR. 


PART X. SECT. 1, SUB-SECT. 5. 


n i. -~—.,]—An application m 
a nullity of marriage suit to deter- 
mune the question of the jurisdiction 
of the (Ct. of K. LB. of S. to entertain 
the action. The marriage was cele- 
brated in S.; the husband, pltf., was 
domiciled & resident in A. at the tine 
of the commencement of the action, 
& the wife was residing in M. :—Held: 








fide. 


L. J. P. 116 


the Ct. of K. 1. of S. had jurisdiction 
to make a decree of the nullity of a 
marriage entered into in 8.—G. v. G., 
[1928] 1 W.W. 1. 65135 22 Sask. LX. 
376.—CAN. 

o i. Respondent residing in 
country where decree sought-—Letuioner 
not residing tn country where decree 
sought. |—While residence onty is sufli- 
cient to found jurisdiction in nullity 
actions, a8 distinguished from divorce 
actions, such residence must be bund 
Where a petation scttiang up 
grounds for a declaration of nullity 
was orroncously dismissed, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casuul visitor, 
although his wife was a resident, mm 
Britash Columbia.—PuURDY v. PURDY, 
[1919) 2 W. W. R. 651.—CAN. 


PART X. SECT. 2, SUB-SECT. 1.—-A. 
q i. -—POTRATZ 0. VPOTRATZ 
(sask.), [1926] 1 D. L. R. 147.—CAN, 


q is. ]—A divorce obtained by 
a Wife in a foreign State, when her hus- 
band was domiciled in Saskatchewan, 
not recognised as valid.—BURNFIEL vb. 
Burvrucr. [1926] 2 D. L. I. 129; 
[1926] 1 W. W. BR. 657; 20 Sask. L. R. 
407.-—CAN. 

q iii. ——-.]—SHEASER ¥. SHERASER, 
[1926] 3 D. L. Re 1963 (1926) 2 


422 











Annotation:--As to (3) Reid. H. v. H. (No. 2) (1928), 97 


WW. RR Bev: 22 Alta, L. R 261 5 
rarying. [1926] 2 D. L WR. 906; (1926) 
2W W. R. 129.--CAN, 

q iv. —-—.]—-BrRown v. MCINNESS, 
[1927] 2 D. L. Re 655; [1927] 1 
W.W.R. 597; 38 B.C. R. 324.-——CAN. 


qv. -}——McNotTrT v. CREE (1928), 
Q. R. 668. C. 332; 34 Rk. de J. 370.— 
CAN. 








927 v. -~- ———-.}—As the 
domicil of a wife is the husband’s 
domic:! & foreign proceedings cannot 
uffect the legal status of a marriage 
in Canada, where the grounds support- 
ing a foreign decree would not support 
a decree under Canadian law :—Jleld: a@ 
wife’s divorce & re-marriage in Min- 
nesota constituted legal adultery, & 
furnished ground for the husband’s 
claim for dissolution of the Canadian 
marriage. — CAMPBELL v. CAMPBELL, 
[1921] 2 W. W. R. 849.—CAN 


927 vi. ---Where a 
husband had Ieft Manitoba for the 
purpose of obtaining a divorce which 
he could not have obtained thore, & 
had obtained a divorce abroad & 
married again:—-Held: tho wife’s 
prayer for divorcee should be granted.-— 
YATES v. YaTHS, (1924) 4 D. L. R. 
835; 3 W. W. R. 578.—CAN. 











928. 


929. 


930. 
932. 


935. 


935a. 


944. 


94424. 


966. 


969. 


936 ii. —— 


Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

Add. Annotation :—-Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

Add. Annotation :—Refd. Rudd v. 
[1924] P. 72. 

Add. Annotation :—Generally, Retd. Salvesen 
(or von Lorang)v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

Add. Annotations :—As to (1) Folld. Mitford 
v. Mitford (1923), 92 L. J. P. 90. As to 
(3) Refd. Eustace v. Kustace, [1924] P. 45. 


-|—Roupp v. Rupp, No. 903a, 


Rudd, 





ee eae, 





ante. 


Add. Annotations :—Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator. 
[1927j A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 1380; Papadopoulos v. Papado- 
poulos (1929), 46 T. L. R. 44. 

-|—The husband, of British nationality 
& domicil, married a woman of German 
nationality & domici in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief :—Held: the Ger- 
man decision was a conclusive adjudication 
between the purties, & no marriage was at the 
commencement of the suit} or now sub- 
sisting.— Mirrorp v. MITFORD & VON KUIIL- 
MANN, [1923] P. 180; 92 L. J. P. 90; 129 
L. T. 153; 39 T. L. R. 350. 








Vol. X1.—Conflict of Laws. Cases 928—1010. 
944b. .|}—SALVESEN (OR VON LORANG) _ v. 
AUSTRIAN PROPERTY ADMINISTRATOR, No. 


926a, ante. 


946a. Foreign court without jurisdiction to grant 


947. 


952. 


decree of nullity.|—Where a domiciled 
Cypriot was sued in Cyprus by his wife, 
a Krenchwoman whom he bad married in 
London at a register office, for a declaration 
of the validity ot the marriage & on certain 
pecuniary claims, a consent judgment was 
recorded by the Cyprus ct. declaring the 
marriage null & void, & the agreement: of the 
parties that. in return for a moncy payment, 
which was duly made, the wife should make 
no further claims on the husband. Fifteen 
years later the wife summoned the husband, 
now resident. in London, for maintenance, 
& the mayistrate held that the marriage was 
still subsisting & ordered the husband to pay 
the wife £2 a week. The Cyprus ct. had no 
power to grant. a decree of nullity -—Held : 
the decree of nullity was invalid, the Cyprus 
ct. not. being competent to pronounce it, 
& the agreement was unlawful & immoral, 
being a heence to remarry & commit adultery, 
& the magistrate’s decision must, be affirmed. 
—PAPADOPOULOS t. PAPADOPOULOS (1929). 
46 Pod. R. 443 73 Sol. Jo. 797; 938 5. PB. So. 
T7241. D0. 

Add. Citation :—sub nom. SUGDEN v. LOLLEY. 
2 Cl & Fin. 567, n. 

Add. Annotation :-—Consd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. G41. 

Add. Annotations : — Consd. Jacobson v, 
Frachon (1927), 44 T. LL. R. 1033; Salvesen 
(or von Lorang) v. Austman Property Ad- 
nunistrator, (1927] A. C. 641. Retd. Mitloru 
uv. Mitford, [1923] P. 1380; Kudd v. Rudd, 
[1924] P. 72. 


Part XIl—Assignment of Property on Marriage. 


Add. Annotation :—Refd. Rudd v. 
[1924] P. 72. 


Rudd, 


Add. Annotation :—As to (2) Refd. Banque 


Refd. Republica de Guatemala Nunez. 


11927] 1 K. B. 669. 


Vv. 


1000. Add. Annotation :—Consd. A.-G. v. Belilios. 


[1928] 1 K. B. 798. 


Internationale de Commerce de Petrograd | 1010. Add. Annotation :—-Mentd. Webster v. Web- 


v. Goukassow, [1923] 2 K. B. 682. Generally, 


en ee ~ 








»]—-—-CROMARTY 











busband bad acquired another domiel, 





ster & Williamson, [) 926) P. 198. 


a ee ee _ 


59 





ae . mur -_ — —~ 


—Rte Gay, [1926] 3D. L. R. 349; 


v. CROMARTY, No. 879 iv., ante.—CAN. 


PART X. SECT. 2, SUB-SECT. 2. 


947 iii. ——.}—CROMARTY v. CRO- 
MARTY, No. 879 iv., arte.—CAN. 


PART X. SECT. 2, SUB-SECT. 3. 


sw. Presumption in favour of validity 
of proceedings. }J—FIELDS v. FIELDS, 
{[1925,}2 D. L. R 256; 58N.S. R 65 
—CAN 


mthout jurisdiction 

und'’s damicil, —A 
granted to a wife by 
a ct. o8 eign state wherein the 
husband .,a8 born & had lived con- 
tinuously up to a time shortly before 
the date of the commencement. of the 
divorce proceedings should not be 
pronounced invalid by our cts., when 
collaterally attacked years afterwards 
on the ground that at said date the 


sx. Foreign ~ 
—Doubt as 
decree ba eee 


unless there is the clearest. possible 
proof that the new donueil had then 
been acquired by bint.—GInLBerT cr. 
STANDARD ‘TRUSTS Co. (Alta.) [i928] 
4D.L. 8713 [192813 W. W. a 1. 


— 
e 


952 ii. OWEN v. ROBINSON 
(OTHERWISE OWEN), [1925] N. Z. L. R. 
§91.—N.Z 





PART X. SECT. 2, SUB-SECT. 4. 

954 iv. ——.J—By decree of 
the Michigan ct the mother of infants 
was granted a divorce from the father 
& awarded the custody of the infants, 
untl] they reached a certain age or 
until the further order of the = ct. 
The infants were in the custody of the 
father in Ontamo :—ZH/leld: the decree 
was not conelusive upon an application 
to an Ontano ct. for au order for 
custody, more especially as the judg- 
ment of the Michigan ct. was not final. 
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O. lL K. 40.-—CAN. 

954 v. ———- - —.}-- Where children 
were residing with their father in a 
province where he was) engaged in 
business, & ther welfare would be 
best served by Jeuving then mi his 
custody :-— Held: his applieation to be 
appointed their guardian should be 
granted, notwithstandimg the faet that 
their mother, in secunug a divorcee im 
an undefended action im a foreusn eb. 
bad also obtuined as ineidental thereto 
an order giving her their custudyv — - 
Re SNYDER, SNYDER fF SV DEK, [L927] 


3 OD. Ia . 251: [loe7) 2 W. WY. dt. 
240; 38 B.C. R. 356. CAN. 
954 vi. —— On orders for alimony. |— 


A judgment of & foreign et awarding 
imony to a husband tip enforeeable 
in Ontario, although the Ontario ct. 
does not know or recognise any right 
to alimony oo a husband against his 
wife —BUKCHELL p BURCHELL, [1926] 
2D. L. R. 595; 58 0. L. KR. 515.—CAN, 


Cases 10383—1114. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part XIV.—Foreign Judgments. 


1038. For ‘‘ No 383, ante,’”’ read ‘' No. 454, ante.” 


10338a. Due constitution of court—Necessity for 
strict proof.|-——-R. v. BErcuo, Pouuirr & 
STRUDWICK (1928), 20 Cr. App. Rep. 175, 
C.C. A 

1041. Add. Annotation :—Gencrally, Refd. Em- 
ployers’ Liability Assce. Corpn. v. Sedgwick, 
Collins, [1927] A. C. 95. 

1044a. Judgment of horning.]—(1) An action lies 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2) Where a Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it’ is to run, it is payable from the day of 
citation.—DoucLas v. Forrest (1828), 4 
Bing. 686 ; 1 Moo. & P. 663; 61. J.0.8.C. P. 
157; 130 E. R. 933. 


Annotations :— As to (1) Refd. Don ». Lippmann (1837), 5 CL & 
a 1, Cowan v Braidwood (1840), 9 Dowl. 26 : Schibsby 
Wextenholz (WKR70), In R 6 Q. B. 155 Roussillon v, 
Tousillon (1KK0), 14 Ch. Te. 3841: Hmanuel e. Symon, 


11908) 1 K of. 802: Gavin Gibson r. Gibson, [1913] 3 
K B.379. Génerallu, Mentd. Rhodes « Smethurst (1840), 6 
M. & W. $51, Town- ve Mead (1855), 16 CGC. B. 143: 


Mohamidu Mohideen Hudjiar t ee fee A.C. 437; 
Musurus Bey v Gadban, [1894] 2 Q. 352 


1045. Add. Annotation :—-Mentd.. The Sylvan 

Arrow (1922), 128 1. T. 448. 

1052. Add. Annotation :— Refd. Imployers’ 
Liability Assce. »v. Sedgwick Collins ()926), 
95). J. K. B. 1015 

1054. Add. Annotation :—Apld. Rudd v. Rudd, 
[1924] P. 72. 

1069. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 

10738. Add. Annotation :-- Ae to (1) Apld. Em- 
ployers’ Liability Assce. vo. Sedgwick Collins 
(1926). 95 1. 1. K. B. 1005 


PART XIII. SECT. 2. 


The only et with guris- | ALL. 119.—IND. 


—-.] 


v. GQANESITT LAL (1923), IL L. R 


nn a 
. 


1080. Add. Citation :—[{1921] B. & C. R. 195. 
1090a. ——-.|—-Rupp v. Rupp, No. 908a, ante. 


1098a. General rule.|}— A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered 1s final & conclusive between the 
tparties according to the law of the place 
where such judgment is pronounced.— 
KRAYES v. WoRMS (1861), 10 C. B. N.S. 149 ; 
142 E. R. 407. 
Annotation :-—Mentd. He Henderson, Nouvion v. Freeman 
(1887), 35 Ch JP 704. 
1108. Add. Annolation :—Apld. Beatty v. Beatty; 
[1924] 1 kK. B. 807. 


1112. Add. Annotation :—Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 


1113. Add. Annotation :—Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 


1113a. Judgment for payment of sum of money— 
Amount not subject to variation—Alimony.] 
—By the law of the State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due :—Held: 
such a judgment is in that respect a final 
judgment & an action may be brought to 
enforce payment of those arrears in this 
country.-~ BEATTY v. BratTry, [1924] 1 
K. B. 807; 93 L. J. K. B. 7503; 1381 L. T. 
226, C. A. 


1114. Add. Annotation :---Refd. Beatty v. Beatty, 
11924] 1K B. 807. 





46, Sarr ve. ManamMap Onuwrnu (1924) 


1. L. KR. 47 Mad. 877.— IND 


ri 
die tion over the custody of an infant 
1s the et. of the donudcil of ne Baerga 
ree vw. Copy, [I27) 31). In VR. 3195 
11927) 1 W. W. KR. 603, Zt Sash. L. “i 
39)].-—CAN. 


r ii. Thivorce proceedings com- 
menced am Albertae Remoaral of chaldren 
oy father to another Provinee.}—- Where 
the husband aw domicwed in Alberta 
at the time an aetion for divorce is 
begun, the Supreme Ct. of Alberta has 
Jurisdiction mo such action to make an 
order awarding the custody of the 
children to the mother even) though 
they have been removed by the father 
to a foreign State & are residing therein 
at the time of the appheation for the 
order.— Gororri ve. GOrokre (Alta.), 
11929) 1D. L. R. 58: [1928] 3 W. We RR. 
483.—CAN. 


Compare No. 1117 i.. post. 


PART XIV. SECT. 1. 


a i, Order conferring rughts on 
committe of tunattc J—The rights con- 
ferred upon the committee of a lunatic 
bv a ct. of the lninatic’s domieil, with 
reference to personaltv, are entitled 
to world-wide recognition.—e HicK- 
SON, [1927] 4D. L. R. 607, 6) OL. KR. 
180.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.—A. 

1034 iii. -J—Where a suit) is 
brought on a foreign judgment, it is 
hot open to deft to plead that the ct. 
Which passed the judgment had no 
Jurisdiction to do so, when he himself 
had submitted to the jurisdiction & 
had not challenged it.—-GANGA PRASAD 











i 


1039 i. HMssentials to establishment of 
jurisdiction.J~— Held : the provisions 1n 
Jud. Act, 1927 (c. 88), 68. 51, 52, must 
be conlined to actions upon Judgments 
obtained in the Province of Q., which, 
according to the principles of inter- 
national law, applicable as between the 
different Proviuces of the Domiuwon, 
are entitled to extra-territorial reeogni- 
tion, 7.e. to those cases in which the 
writ. was served within the Province 
of Q. upon a person domiciled & 
resident therein & who owed allegiance 
to the laws of Q.— LUNG v. LEE, [1929] 
1D... R.130; 63 0. L. RK. 191.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.—C. 


1054 xiv. -J—A Judgment 
on an award obtained in Eugland by 
dofault cannot be sned on in India, 
since it is not a Judgement ‘ton the 
Inerits ** within Code of Civil Pro- 
cedure (Act V. of 1908), #8. 13.— 
OrpLNHEIM & Co. v. MANOMED 
HANEEF, [1922] 1 A. C. 482; 91 
L.J.P.C 205; 127 L. T. 196; 49 L. 
hk. Ind. App. 174.—IND. 


PART XIV. SECT. 2, SUB-SECT. 2.—- E. 


ce i. Judgment based on joint 
petition presented by both parives.J— 
MUHAMMAD MOIDEEN v, CHINTHAMANI 
a L. BR. 52 Mad. 503.— 








digit XIV. SECT. 2, SUB-SECT. 2.—F. 


i. Kzecution of power of 
GilirnecA uthorising agent to appear 
as plaintiff or defendunt—Failure of 
agent to appear.}—JANOO HASSAN 
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— 


PART XIV. SECT. 2, SUB-SECT. 3. 
o. licad now * 1098a i.’”’ 
p. Read now * 10980 if.’’ 


1098a ini ~ —-- P’resumption of final- 
ity.) -- The finality & conclusiveness of a 
torergn Judgment will be presumed in 
favour of a pitf. relying on it, unless 1t 
is pul in issuc by deft.’> pleadings, but. 
a Ct. of Appeal in ordermg a new trial 
cau allow such arse¢ndients to be made 
as Will enable deft. to raise the issuc.— 
SMITH v. SMITH, [1923] 2 D L. R. 896; 
2 W. W. WR. 380.—CAN. 

q. Read now “ 1098a 1Vv.’’ 

r. Read now ** 1098a v."’ 

1098a vi. -}—AINSLLE v. AINSLIE 
(1927), 39 C. L. R. 38815 27 Ss. 1. 
N.S. W. 524; [1927] Argus L. R301. 


—AUS. 


1113 ii. .J—Where 
there did not appear to be any differ- 
ence proved between the effect im the 
forcign State & in Ontano of such a 
tudgment :-—~Held: a decree for ali- 
mony hot bemg an absolute judgment, 
pitf. was not entatled to recover upon 
the foreign Judgment in respect. of 
arreais of aliamony.—MAGUIRE v. MaA- 
GUIRE (1921), 64 D. L. R. 180; 50 
QO. L. R. 100.—CAN. 

1118 iii. —— ——.]-- PERRY v. 
PERRY, [1924] 4 D. L. R. 1177: 54 
QO. L. KR. 613; revsg., [(1924]1 LD. LR. 
665; 53 O. L. R. 502.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 5. 


1117 i. Orders in respect of forergn 
infant—Custody.}—The ct. will give 














Vol. XI.— Conflict of Laws. Cases 1122a—1214. 


1122a. Jugdment founded on immoral agreement.]— 
ae v. PAPADOPOULOS, No. 946a, 
ante, 


1132. Add. Annotations :—Apld. Ellerman Lines 
v. Read (1927), 441. L.R.7. Refd. Jacobson 
v. Frachon (1927), 44 T. L. R. 103. 


1135a. -|—Pltfs.’ steamer stranded in the 
Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
salvage contract, & the ship was refloated 
& taken to Constantinople for temporary 
repairs. Before she was ready to leave, 
L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
London & IL. took an oath that security had 
not been given, the Turkish ct. awarded I. 
£23,890. I.. then disposed of the ship, & 
pitfs. brought an action (1) for damages for 
breach of contract, (2) for a declaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced :—Held: (1) the ‘Turkish 
judgment was invalid; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted.—ELLERMAN LINES, 
Lrp. »v. Reap, [1928] 2 K. B. 144; 97 
L. J. 1K. B. 366; 138 L. T. 625; 44 T. L. R. 
285; 17 Asp. M. L, C. 421: 33 Com. Cas. 219, 
C. A., revsg. (1927), 44 T. Li. R. 7. 

1136. Add. Annotation :— Generally, Refd. 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. RR. 99. 

1144. Add. Annotation :—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

1147. Add. Annotation :—-Refd. Jacobson v. 
Frachon (1927), 44 T. L. BR. 108. 

1147a. ~--In an action by buyers against 
foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity & 
of the quality agreed to be sold, the defence 
was sect up that the matter had been litigated 


in the French ct., which had given judgment 
for defts., & that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by proceedings contrary to 
natural justice. The action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
& take down in writing all evidence, & make 
a full report in writing to the French ct. It 
was proved in the English action that the 
expert appointed made a hurried & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroncous report 
to the ct. :—Held: there being evidence that 
according to French law the et. was not bound 
by the expert’s report but could reject it, 
& that pitfs.’ case had been properly argued 
before the French ct., & their evidence heard, 
there was no defect. in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid & could not 
be nupeached, & was a complete defence to 
the English action.—JACOBSON v. FRACHON 
(1927), 138 L. T. 386; 44 T. lL. R. 103; 
2 Sol. Jo. 12], C. A. 


1151. Add. Annotation :—Consd. Salvesen (or 
von Lorang) v. Austrian Property Adminis- 





— —— 








trator, [1927] A. C. 641. 


1170. Add. Annotation :—Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 1... J. K. B. 1015. 


1195. Add. Annotations :—As to (2) Refd. The 
Gouwandris, [1927] P. 182. <As do (3) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. C. 343; Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. C. 641. 


1205a. Inquiry abroad into loss of ship—- 
Report not confirmed by governor of colony.| 
--Ifeld: the inguiry was not conclusive. 
Re QUEEN OF THE THAMES (1872), 36 J. P. 
72. 


1214. After this case add ‘‘ See, also, ESTOPPEL, 
Vol. XXT., pp. 154-156, Nos. 165-190.” 
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effect to the Judgment of the ct. of a 
foreign State awarding the custody of 
an infant to one of the parents.—He 
AYhERs, [1921] 2 W. W. R. 171; affd., 
[1921] 2 W. W. Rh. 625.—CAN. 


-]—Scer, also, Nos. 954 i- 








954 v, ante. 


1117 in. —-—~ Appointment of guar- 
dian.}—Whcere 4 child, whose parents 
had died, was removed from the 
province of its domuicil of omgin, its 
maternal grandfather, resident in that. 
province, obtained from the cts. of 
that province letters of guardianship 
of the child & thereafter applied to the 
cts. of the province to which the child 
had been removed for a writ of habeas 
corpus. The application was granted 
on the ground that, other things being 
equal, the cts. of one province wil] 
recognise the procecdings of the cts. of 
unother province in such a case.— Re 
BERGMAN & WALDRON, Fé INFANTS 
Act, (1923) 4 DL. L. R. 56; 3W. W.R. 
70.-—CAN. 


PART XIV. SECT. 2, SUB-SECT. 7. 

1127 i. ——.]}—-DELAPORTE v. DELA- 

PORTE, [1927] 4 D. L. R. 933; 61 
O. L. R. 302.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 8. 


1140 1. What amounts to repugnancy 
fo ‘“* natural jgustice’’—Not merely 
Jollourng lex fori—Lex fori different 
from law in force in British Indra. \|— 
GANGA PRABAD 0. GANKSHI LAL (1923), 
1 L. R. 46 All. 119.—IND. 


PART XIV. SECT. 3, SUB-SECT. 1.—A. 


1155 ii. -}—In an action 
in Manitoba upon a foreign Judgment. 
the fact that defences have been raised 
és tried in the foreign ct. docs not 
prevent their being raised & tried 
aguin, but there 1s a discretion in the 
ct. to allow the defences or to strmke 
them out on the ground of embarrass- 
ment or delay; the fact that the case 
has been tmed out in a foreign ct., that 
an unsuccessful appeal has been taken, 
or that a consent judgment has been 
entered will have a very strong bearing, 
but in cach case the discretion must 
be exereised upon the merits of that 
case aloue.--CALLAGHAN 0). NICHOLLS, 
(1921) 3 W. W. R. 476; 31 Man. L. R, 
331.—CAN. 

1167 v. —— —— —— ——-..} —The 
ct. will not entertain defences in an 
action on a foreign judgment that 
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should have been raised in the foreign 
ct. or which wnight properly have been 
made the subject of appeal in the 
foreign Jurisdiction.—HvuUTrTon v. DENT 
(1922), 70 D. L. R. 582.—CAN. 


PART XIV. SECT. 3, SUB-SECT. 2.--A. 


1189 1. What w foreign gudgment in 
rem-—— Adjudication on distribution of 
personal estate }—Where a ect. of the 
country of domicil adjudicatcs upon 
the distribution of personal property 
that adjudication is binding upon all 
the world & is not subsect to review in 
the ets. of another country. 

It is for the et. of the dormieil to 
determine whether 1th own proccedings 
are in rem or merely wn porsonam, & 
when that ct. determines that 1te pro- 
ceedings are en rem all foreign cts must 
su treat tho proceedings, although they 
would not be so recogoiscd by the law 
of the country where the Judgment is 
set up.—JONES © SMITH, [1925] 2 
D. L. BR. 790, 56 0. L. It. 550.—CAN, 


PART XIV. SECT. 4, SUB-SECT. 1. 
1215 iv. ——.]—Re HaAMAk, 

Iz p. McGuinty & Co. (1921), 63 

D. L. R. 241 > 2 c. B. R. 137.—CAN. 





Cases 1287—1290. 


1287. Add. Annotation :—Mentd. Ord v. 


[1023] 2 K. B. 432. 


1240. Add. Annotation :—Consd. Papadopoulos v. 
Papadopoulos (1929), 46 1. L. R. 44. 

1241. Atter the last cross-reference following this 

Maintenance order made in 

Dominion—Under Maintenance Orders (Facili- 

ties for Enforcement) Act, 1920 (c. 33).j|— 

See HUSBAND & WIFE, No. 6233a.” 


Judgment severable.] — Ravin v. 


case add ** 





1241a. 
FiscuEer, No. 1120, ante. 
1248a. 








117, C. A. 


Annotation -—-Folld. Bunfield v. Chester (1925), 94 L. J. K. B. 


05. 


Since constitution of Irish Free State.] 
—Judgments Extension Act, 1868 (c. 54), 
ceased to operate in Southern Ireland on 
Dec. 5, 1922..—WAKELY v. TRIUMPH CYCLE 
Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331; 
130 L. T. 269; 40 T. L. R. 15; 68 Sol. Jo. 


1243b. 





Ord, 


eerie un eee 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


| ——.]—- Judgments Extension Act, 
1868 (c. 54), 


as, since Dec. 5, 1922, ceased 


to apply to the Irish Free State. A certificate 
of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble: such certificate will be registered in 
the lrish Free State cts., but the application to 
the English ct. should be for a certificate of 
the judgment simpliciter under R. S. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to Judgm 
Act, 1868.—BANFIELD v. CHESTER (1925), 94 
L. J. KR. B. 805; 133 L. T. 623; 41 T. LR. 
563: 69 Sol. Jo. 692, C. A. 


ents Extension 


1262a. Date from which interest runs—-No date 
fixed in judgment. | 
No. 1044a, ante. 


DOUGLAS v. FORREST, 





Part XVl.——Practice and Procedure. 


1272a. 





[1923] P. 112. 
1277a. — 





loci contractus. 


(2) Semble: set-off is matter of procedure, 
&, as such, determinable by the lex fori.— 
MACFARLANE v. Nornis (1862), 2 B. & S. 
61. T. 492; 9 


783; 31 1. J. Q. B. 245: 


Not payment under garnishee order | 1285a. 
in England.|—Swiss Bank CorpN. v. BOEH- 
MISCHE INDUSTRIAL BANK, No. 1307a, post. 


1277. Add. Annotation.}—Mentd. The Wilhelmina, 


Sao 1) Questions of procedure are to 
be determined by the lex fori, not by the lex 


——— Foreign receivers or assignees in bank- 
ruptey.]|—Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 


appointed, a right to sue in their own names 


1289. Add. 


Jur. N.S. 74; 121 E. R. 1263. 


wlnnotation : 
(1882), 9 QM. B.D. 530. 
1215 v. ——- ./—-MARSHALL vw. 
Hovuauton, (1923] 2 W. W. R. 553; 
33 Man. L. R. 166.—CAN. 





PART XIV. SECT. 5. 


{233 iii. -J—While her 
husband, who had descrted her, was 
domiciled in Alberta, plif. obtained 
against him-in Colorado, where they 
had formerly lived, a judgment in the 
nature of a decree of judicial separa- 
tion & alimony. She sned in Alberta 
on that judgment, but abandoned that 
claim & asked for relief under an 
ulternative claim for alimony :—Held: 
she was not estopped by the foreign 
judgement, & alimony granted.—DETRO 
v. DETRO, [1922] 3 W. W. R. 690; 70 
D.L. R. 61.--CAN. 


PART XIV. SECT. 6. 


12418 i. Effect of judgment to be 
considered by enforcing court— Judgment 
severable.) --The judgzment. of a foreign 
et. comprising two parts, one of which 
may be enforced in Canadian cts., 
but. the other not, is deemed to be 
severable, & one part will be enforced 
though the other rejectod 

It is the duty of the ct to decide 
for itself the substanee of the right 
sought to be enforced, irrespective af 
the opinion which may have been 
expressed by the foreign ct.—- BURCHELL 
t BURCHEIL, [1926] 2 DP. OC. Ro 595; 
58 QO. L R 515 —CAN, 


PART XIV. SECT. 7, SUB-SECT. 1.—-A. 

1248a1. To what judgments _ Act 
applicable—Since constitution of Irish 
I’ree State.}—The certificate of an 





- As to (2) Refd. Maspons y Herniano v. Mildred 


Knglish judgmont may be registered 
under Judginents Extension Act, 
1868 (c. 54), in the Irish Free State.— 
GIVES v. O’CONOR, [1924] 2 IL. KR. 182. 


PART XIV. SECT. 7, SUB-SECT. 2. 


sb. By regustration of English High 
Court judgment-—No submission tu 
yurisdiction. j—In ow suit for divorce in 
the Divoree Div. of the High Ct. of 
Justice in England, an appearance was 
entered by London agents, on behalt 
of a co-respondent residing in New 
Zealand, tn error & without any in- 
structions to that effect. On an appli- 
cation to have the judgment for costs 
of the High Ct. registered in the 
Supreme Ot. so that it might be en- 


forced in New Zealand :—-Held: (1) 
co-respondent did not voluntarily 


appear or otherwise submit or agree 
to submit to the jurisdiction of that 
et.: (2) even if such entry of appcar- 
anes did amount to submitting to the 
High Ct.'s jurisdiction, it would not 
be Just & convenient for the judgment 
to be enforced m New Zealand.— 
RenNNsBAD v. Repiman & CROTHERS, 
[1926] N. Z L. R. 131.—N.Z. 


PART XIV. SECT. 8. 


1254 i. Authentication by seal of 
courl—Or signature of judye.jJ-—To 
satisfy KMvidence Act, N. B., c. 127 


8. 58, if the document sought to be 
proved be a foreign judgment, the 
anthenticated copy must either be 
sealed with the seal of the ct. in which 
the original is filed, or, in tho event of 
such ct. having no seal, be signed by 
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for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England.— 
MACAULAY v. GUARANTY TRusT Co. oF NEW 
YorkK (1927), 44 T. L. R. 99. 


Annotation :—-Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


1290. Add. Annotation: 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


Refd. 





Republica de 











the judge, or one of the judges of such 
ct. with a statement from him in 
writing that the ct. has no seal.— 
HARRiIs v. GARSON (1921). 67 D. L. R. 
682; 49 N. B. R. 9 CAN 


—_— 
. 


PART XVI. SECT. 1. 


1266 i. What are matters of procedure 
—Ihsability to suc—-Statutes of lamita- 
fion.J—The question whether the 
enforcement of a right of uction is 
barred by a statute of limitations, as 
distinguished from the question 
whetber the meht bas been absolutely 
extinguished, is one of procedure only, 
& is governed wholly by the lex fort.— 
YOLONIAL INVESTMENT & LOAN CO. v. 
MARTIN (Man.), [1927] 3 D. L. R. 360 ; 
1927) 2 W. W. R. 94.-- CAN. 





PART XVI. SECT. 3, SUB-SECT. 1. 


6c. Liability to action for 
damages within jurisdiction—Attempt 
to return to country of residence.j— 
Pltf. claimed $20,000 damages from 
deft., the cause of action being criminal 
conversation with pltf.’s wife. Deft. 
lived in U.S., but was here for a 
temporary purpose when pitf. bad bim 
arrested under an order to bold to bail. 
Pitf. in his affidavit sworn on Jan. 30, 
on which the order was granted, stated 
that deft. had arrived in Toronto that 
morning, & that he intended to leave 
for his own country that night, with 
intent to defraud pltf. of the dumages 
he had sustained :—-J/eld: in leaving 
Ontario he was not doing so with intent. 
to defraud pltf., & was therefore 
entitled to be discharged.—RICE v. 
FLETCHER (1889), 13 P. R. 46.—CAN 





Vol. XI.—Conflict of Laws. 


1292 


— 





a. ———.|—Wnriaut v. SIMPSON 

(1802), 6 Ves. 7143; 31 E. R. 1272, L. C. 

«Annotations :—Consd. Newton v. Chorlton (1853), 2 Drew. 
333. Refd. The Vreede (1811), 1 Dods. 1: Ponnell v. 
ee 3 De G.M. & G. 126; Jackson v. Digby (1854), 
2 » R. 540; Strong v. Foster: (1855), 4 W. R. 151 
Madden v. M‘Mullen (1860), 4 L. T. 180: Bafley v. 
Edwards (1864), 4 B. & S. 761; Belfast Banking Co »v. 
Stanley (1867), 15 W. R. 989, Liverpool Marine Credit 
Co. v. Hunter (1867), L. R. 4 Eq. 62; Barber v. Mackrell 
(1892), 68 L. T. 29. 


1806a. Governed by lex fori.|—-MACFARLANE v. 
Norris, No. 1277a, ante. 


1307. Add. Annotations :—-Distd. Swiss Bank Corpn. 
v. Boehmische Industrial Bank, [1923] | 
K. B. 673. Consd. Sedgwick Collins v. Rossia 
Insce. of Petrograd (1925), 133 L. T. 808; 
Richardson v. Richardson, [1927] P. 228. 


1307a. Garnishee proceedings —— Payment of debt 
situate in England-— Recognised by inter- 
national law.|—Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt. due from 
a London bank to the foreign corpn :— 
Held: the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 
The debt in this case is situate inEngland, & 
is discharged in whole or in part by payment 
under a garnishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (BANKES, L.J.).—Swiss BANK 
CORPN. v. BOEHMISCHE INDUSTRIAL BANK, 
[1923] 1 K. B. 673; 92 L. J. K. B. 600: 128 
L. T. 809; 39 T. L. I. 179; 67 Sol. Jo. 423, 
C. A. 
Annotations :— Apld. melon Liabilitv Assce. v. Sedgwick 


Collins (1926), 95 L J 1015. Consd. ltuchurdson v. 
Huchurdson, [1927] P. 228. 


1307b. ~~ ——.]}~Defts., a co. incorporated 
in Russia, had a branch office in London, & 
had registered C. as thcir agent to accept 
service of any judicial process that might be 
issued against them. In 1918 defts.’ busi- 
ness & its assets were by revolutionary 
legislation transferred to the Sovict Govt. 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ) being served on C., & in 
default of appearance judgment was signed 
against defts. Pitfs. having obtained a 
garnishee order visi to attach a debt due to 
defts. from third parties in England :— 
Held: as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt. 
would follow the ordinary rules of inter- 
national comity & admut the validity of that 
payment, & the garnishce order ought to be 
made absolute.—SEDGWICK CoLnins & Co. 
v. Rossia INSURANCE Co. OF PETROGEAD, 
[1926] 1 K. B. 1; 95 L. J. K. B. 7; 138 
L. T. 808; 41 T. L. R. 663, C. A.; affd. sub 
nom. EMPLOYERS’ LIABILITY ASSURANCE 





Cases 1292a—1378a. 


Coren. v. SEDGWICK CoLLiIns & Co., [1927] 
A. C. 95, H. L. 

Annotations .—Refd. Sabatier v. Trading Co., {1927} 1 Ch. 495; 
First Russian (nace. vy. London & Lancashire Inece., [1928] 
Ch. 922. Mentd. The Jupiter (No. 3) (1927), 137 L. 'T. 333. 

1308. Add. Annotation :—-As to (2) Refd. The 

Stream Fisher, [1927] P. 78. 


1309a. Rights of mortgagee of ship under 
French hypothéque—Claim for necessaries.} 
—According to French law, the mtgee. of a 
ship under a French hypothéque, although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1814 (c.60), 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
Iinglish claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypotheque upon the 
ship :——-Held: as the rights under the 
hypotheque roust be determined according 
to French law, which gave greater rights 
than those given by Mnylish law to a neces- 
saries man who had merely the right to sue 
m rem, the claim of the necessaries men, 
according to the lex fort by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgces.-— 
Tuk CoLornavo, (1923] P. 102; 92 L. J. P. 
100; 128 L. T. 759; 16 Asp. M. L. C. 145, 
C. A. 


Annotation :- -Refd. Republica de Guatemala: . Nunez, [1927] 
1K. B. 669. 





eee Annotation :—Consd. The Golaa, [1926] 

», 103. 

13831. Add. Annotation :—Refd. Milerman Lines v. 
Read, [1928] 2 K. B. 114. 

1332. Add. Annotation :—Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. --—.]—ELLERMAN Lines, Lrp. v. READ, 
No. J13ha, ante. 

1337. Add. Annotation :-- Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. G41. 

1840. Add. Annotations :—Consd. Klerman Jines 
v. Read, [1928)2 K. B. 144. Mentd. New York 
Life Insce. v. Public Trustee, [1924] 2 Ch. 
101; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255. 

13845. Add. Annotation : —Apld. Ellerman Lines v. 
Read, [1928] 2 Ik. B. 144. 

1348a. — -— ---— Scottish action for rectification 
of settlement.|—WILSON v. WILSON (1895), 
Times, Feb. 14 & Mar. o. 

1352. Add. Annotation :—Mentd. Eustace v. Kus- 
tace, [1924] P. 45. 

1370. Add. Annotation :—Mentd. Re A Debtor, 
[1922] 2 k. B. 109. 

1376. Add. Annotations :—Mentd. The Tervaete, 
[1922] P. 259: The Russland, [1924] P. 50; 
The Goulandris, [1927] P. 182; The Stream 
Fisher, [1927] P. 73. 

1378a. --—- —---.]—In respect of a collision in 
the Red Sea the owners of the J. issued a 
writ. in the Egyptian cts. agaiust the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the AJ. instituted a cross- 
action against the owners of the J., also in 
Bgypt. In Oct. 1927, the owners of the M. 
issued a writ in persunam in Iingland against 
the owners of the J., who entered appearance 
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Cases 1378a—-1387. 


under protest & set down a motion to set 
aside the writ. In Dec. the owners of the 
M. discontinued their cross-action in Egypt: 
—Held: if the cross-action had still been 
pending the owners of the M. might have 
been put to their election, but as they had 
already elected there was no justification for 
staying the action in England, merely because 
they were defts. to an action in another 
country in respect of the same _ subject- 
matter.—TuHE JANERA, [1928] P. 55; 97 
L. J.P. 58; 1388 L. T. 557; 44 T. L. BR. 193 ; 
17 Asp. M. L. C. 416. 


1379a, —— —__ —__ ——_.}_In 1924 pltfs. in- 


stituted an action in rem in the United States 
in respect of damage done by defts.’ ship to 
some pipe lines belonging to p]tfs. in the bed 
of the river at Tampico, & the ship was 
arrested & released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 :—Held: having 
obtained bail & so releasea the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.’ subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in KMngland & causing the ship to be arrested 
again, & the writ. & all subsequent. proceedings 
must be sect aside.—~-JHEH GoLaa, [1926] P. 
103; 95 1. J. P. 60; 135 L. T. 2083; 42 
T. L. R. 4143; 70 Sol. Jo. 776; 17 Asp. 
M. I. ©. 35. 


1380. Add. Annotations :—Distd. The Juno (1922), 


128 L. T. 671. Apld. The Golaa, [1926] P. 
108. Refd. The Goulandris, [1927] P. 182. 


1881. Add. Annotation :—Consd. The Juno (1922), 


128 L. T. 671. 


Enauiso AND Emprre Digest SUPPLEMENT. 


1383. Add. Annotations :—Folld. The Juno (1922), 


128 L. T. 671. Refd. The Golaa, [1926] DP. 
103. 


British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Dol- 
land to provide bail], & although no pro- 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail if proceedings were commenccd 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the juris- 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land :—Held: no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England.—TnE JuNo (1922), 128 L. T. 
671; 16 Asp. M. L. C. 118. 


1387. Add. Annotation :—Refd. Bristol Corpn. v. 


Virgin, [1928] 2 K. B. 622. 


PART XVI. SECT. 6, SUB-SECT. 2. 
s. Add “ varied on appeal, 4 A. R. 267.’’ 
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Vol. XL—-Cases 2--100. 


CONSTITUTIONAL LAW. 
Part I].—The Title to the Crown. 


2. Add. Annotalion :—Gencrally, Mentd. The Tervaete (1922), 128 L. 'T. 176. 


Part IIl.—Relations between the Crown and the Subject. 


17. Add. Annotation :—Refd. Falcon v. Famous Players Film Co., [1926] 2 K. B. 474. 


Part IV.—The Royal Family. 


Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


Add. Annotations :—Mentd. Perlak Petroleum 


25. 


41. 


Maatschappij v. Deen, [1924] 1 K. B. 111; 
Buerger v. New York Life Assce. (1927), 96 
L. J. K. B. 930; R. vr. Moscovitch (1927), 
135 L. 'T. 183. 


Part V.—-The Royal Prerogative. 


Add. Annotation :—As to (2) Consd. Nadan v. 
I., [1926] A. C. 482. 

Add. Annotation :- -Refd. Nadan v. R., [1926] 
A. C. 482. 

Crown cannot seize subject’s property with- 
out compensation--- What amounts to seizure. ] 
—Assuming that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without paying compcnsa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually taken 
possession of or used by the Govt., or where, 


53. 
54. 
58a. 


Part VI.—The Crown in 
Add, Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 


Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 787. 


Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 


80. 


81. 


83. 





by the order of a competent authority, it is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though it involves 
interference with an owncr’s enjoyment. of 
property, does not, mercly because it is 
obeyed, carry with it at common law any right 
to compensation.—FRANCE Fenwick & Co. 
oR. (1927) 1K. B. 458; 96 L. J. K. B. 144 ; 
136 L. T. 358; 43 T. L. 1. 18; 32 Com. Cas. 
116. 

Annotation -—Refd. Ensim Shipping Co. v. 1. R. Comrs. 

(1927), 139 1. PT. 411. 


relation to the Executive. 


96. 4Add. Annolation :—Mentd. Foster ». Driscoll, 
Juindsay v. Attfield, Jumdsay v. Driscoll, 
[1029] 1 K. B. 470. 

100. After the cross-reference following this case 


add as follows :— 
—— Extension of British jurisdiction in British 
protectorate.|-—-See DEPENDENCIES, No. 10a. 














PART III. SECT. 1. 


b i. To govern & protect—Statutory 
right to compensation for civil com- 
motion— Loss of right by recovery from 
ansurer.|-—LEEN t. EXECUTIVE COUNCIL, 
(PRESIDENT), [1928] 1. R. 408.—IR. 


PART VI. SECT. 2, SUB-SECT. 1. 


76 i. Public officers & servants 
qenerally—Suspenswun of—-Holding of 
inquiry—Court cannot interfere. )\-— 
SCHIERNOUT v. UNION GOVERNMENT 
(MINISTER OF JUSTICE), [1926] App. D. 
295,.—-S. AF. : 

81 ii. ——.}] — Pltt., 
munager of a railway under a con- | 








tract made with the Govt. to be paid 
a stated salary & six mionths’ salary 
if at any time he should be dismissed 
without notice, was dismissed without 
notice -—Held: (1) he was entitled 
to recover his six months’ wages ; 
(2) the Crown was not liable for interest. 
—NOBLE v. NEWFOUNDLAND GOVERN- 
MENT (1902), 8 Ntid. L. lt. 571, 601.— 
NFLD. 


ci. —— Ordinance made under 
Northern Territory Acts.}—Pitf. was a 
classified officer in the pubhie service of 
Queensland in 1917. He was then 
appointed to the Commonwealth office 
of Director of Lands in the Northern 
Territory, & he continucd to hold the 
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position until 1921, when the Governor- 
General in Counen dispensed with lus 
services :—Held - the Crown had power 
to dispense, ut will, with the services 
of pltf., who was appointed under 
Ordinance No 6 of 1913, nade under 
the above Acts, & not under Common- 
wealth Public Service Act. TROWLER 
v THE COMMONWEALTH (L924), 34 
Cc. L. R. 587.-—-AUS. 


PART VI. SECT. 3. 

100 i. Order an Counml--Under War 
Measures Act, 1914, 5. 6—Validity J}— 
PUGSLEY v GARSON, p. 383, past.—CAN, 

100 ii. - Under Dominion Lands 
Act, Rk. S. C., 1886 (c. 54)— Validity. J— 





Cases 100—284. 


—— Effect of recitals in.]—See EsTorrEe.L, Vol. 
XXI., p. 331, No. 1247. 

107. Add. Annotation :—Refd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. C. 459. 

110. Add. Annotation :—Refd. Ruffy-Arnell, etc. 
Jo. v. R., [1922] 1 K. B. 599. 


122. Before this cuse add ‘ See, also, CROWN 
PRACTICE, Vol. XVI., pp. 481-491.” 
Add. Annotation :—Mentd. R. v. Comp- 
troller-General of Patents, Ha p. Muntz 


(1922), 38 T. L. R. 662. 


136a. Statement of fact—-Whether binding on 
court.|—Where a collision took place in the 
Bristo] Channel, some 10} or 124 miles from 
the English coast & 94 or 74 miles from the 
Welsh coast, & the judge decided that the 
waters where the collision occurred were 
within the fauces terre & within the bodies 
of the counties of Devonshire & Glamorgan- 
shire, &, on appeal, the ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended :— Held: (1) (ATKIN & LAWRENCE, 
L.JJ.) the statement of the A.-G. was 


ENGLISH AND EMPIRE 


Dicrst SUPPLEMENT. 


binding on the ct.; (2) (BANKEs, L.J.) 
the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
general] trend of modern jurists to limit the 
width of the fauces terre within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given.— 
THE FAGERNES, [1927] P. 311; 96 L. J. P. 
183; 138 L. T. 30; 438 T. L. R. 746; 17 
Asp. M. L. C. 326; sub nom. THE FAGERNES, 








Cornish Coast (OWNERS) v. SOcIETA 
NAZIONALE DI NAVIGAZIONE, 71 Sol. Jo. 
634, C. A. 

136b. }—ENGELKE v. MUSMANN, No. 


418a, post. 


152. Citations :—For “ [1920] 1 Ch. 107” read 
“ 11921] 1 Ch. 107.” 


Add. Annotation:—-Mentd. Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. It. 81. 


157a. Air Council—- Whether corporation.|— 
Semble: the Air Council is not a corpn.— 
MACKENZIE-KENNEDY v. AIR COUNCIL, [1927] 
2K. B. 517; 96 L. J. K. B. 114535 138 
L.T.8; 43 T. L. R. 733; 71 Sol. Jo. 633, C. A. 


Part IX.—The Crown in relation to the Law. 


175a. ———.|— ROOKEWoon’s CasE (1696), Holt, 
kK. B. 685; 90 KH. R. 12775; sub nom. R. v.. 
RooKkwoon, 13 St. Tr. 189, 186. 
Annotations :-— Refd. lk. v. Kinloch (1746), 18 State Tr. 395; 
Jeward v. Shipley (1803), 4 Kast, 180; R.». Duffy (1849), 
7 State Tr. N.S. 795°) Mulcahy v. lt. (1867), 1o W. RR. 
446. Mentd. kt. 7. Layer (1722), & Mod. Rep. 82; 2. 
v. Heane (1864), 4 B. & 8S. 947. 
214a. —----.J—}t. ». CROSBY (alias PHTLIPS) (1695), 
1 Ld. Raym. 39; 5 Mod. Rep. 15; 12 Mod. 
Rep. 72; 2 Salk. G8Y ; 12 State, Tr. 1291 ; 
Holt, K. B. 7538; Skin. 578; 91 KE. 1. 923. 
Annotations —Refd. LR. vr. Davis & Carter (1695), 5 Mod. 
Rep. 74, Phe Ville de Varsovie (1817), 2 Dods. 174; 


Hinke’ Case (18145), 1 Den. 84; #e Barber (1850), 15 
LT. O S 500. 


238. Add. Annolations :—Retd. Nichol v. Fearby, 


Nichol v. Robinson, [1923] 1 K. B. 480; A.-G. 
v. Still (1927), 44 T. L. R. 102. 


264a. -- —-~—,.|—-BIpGoop v. DAviEs (1826), 6 
B. & C. 84; 9 Dow. & Ry. kK. B. 153; 5 
L. J. O.S. K. B. 64; 108 Hi. Rt. 384. 

266. For ‘‘ -——— Chaplain to King ’’ read ‘‘ --— 
Royal chaplain.’’ 

266a. S. 2’. WINTER v. DIBDIN (1844), 13 M. & W. 
25: 2 Dow. & L. 211; 138 L. J. Ex. 263; 3 
L. T. O. S. 164; 153 Kk. R. 11. 

Annotation :-—Apld. Harvey v Dakins (1849), 3 Exch. 266. 

272. Add. Citation :—48 L. J. Q. LB. 455. 

284. Add. Citations :—66 Sol. Jo. 218; 
[1922] P. 122. 





affd., 


STARLEY v. NRW McDoOUGALL-SEGUR to in the above sect. is to be dis- question of provinelal legislative juris- 
O1 Co., [1927] 2 W. W. RR. 379; affd., tinguished from the A-G.— RR. diction. —Cirizins INS. Co. uv. JOHN- 
[192713 W. W .R. 464.—CAN. a a ue a ee (Man.), STON, Cass. Dig. 2nd. cd. 678.- CAN. 
Sab cs eee es "he ° ° . . { D2 ] is rs - s00.— ° 
1 OO eet Onl oon PART IX. SECT. 6, SUB-SECT. 1. 

stituted.|-- Held: Orders in) Council 

issued pursuant to 46 Vict. ¢. 17, PART VI. SECT. 10. h (p. 523) i. -—— For tort.}—An 
su. 49 & 40, authorising the Minister sb. No power to warve statutory action sounding in tort does not lie 


of the Intenor to grant Heenses to cut  condrtions.)---A 


timber, did not. constitute contracts 


department of the 
Govt, cannot waive the performance of 


against the Crowu.—CRKEELMAN & 
ViuRGEK v. Kk. (1920), 62 D. L. lt 390; 


between the Crown & proposed licensers, 
such Orders in Council being revocable 
by the Crown until acted upon by the 
granting of Jicenses under them.— 
BULMER ». RR. 894), 23.5. C. R. 488.— 
CAN. 

100 iv. — — - -.|;-- STEWART v. 
JONFs (1900), 19 P. 1k. 227.--CAN. 

100 v. —--— Bascd on mistake of fact 
- Whether binding on Crown.) -The 
Crown is not bound by an Order in 
Counefl pussed inadvertently & on 
mistake of fact.— QUEBEC, MONTREAT 
& SOUTHERN Ry. Co. vr. Th. (1914), 15 
Exch. C. kk. 237.—-CAN. 

Sufficient memorandum 

writeng of ayreement.J-—~LAMARKE & Co. 
v. K., p. 393, post.—CAN. 


PART VI. SECT. 9, SUB-SECT. 1.—A. 


sa. Department of Attorney-Gcneral— 
Maniloba Temperance Act, 8. 68.)-— 
The Department of the A.-G. referred 


any of the conditions imposed by the 
legislature.—Prck vv. RR. (1884), 1 
B.C. R. pt. 2, 11.—CAN. 


sc. Land Settlement Board.J—The 
Land Settlement Board created by 
Land Settlement & Development <Act, 
J921 (ce, 128), is a department of the 
Government, & there being nothmg m 
said Act or other atatutes which gives 
it a right to sue or bo sued, no action 
lies against it for acts done in 
its official capacity.—RKATTENBURY t. 
LAND SETTLEMENT BOARD, [1928] 3 
D.L. R. 382; 11928] 2 WwW. W. ht. 475; 
39 B.C. RR. 523: on anpeal, (1929) 
1D. lL. R. 242.-—CAN. 


PART IX. SECT. 5, SUB-SECT. 5. 

sd. ln proceedings concerning qguestvons 
of legislative jgurisdiction.}—Where, in 
proceedings between private suitors 
the validity of an Act of a provincial 
legislature is questioned, the A.-G. 
of the province will be heard on the 
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20 Kxch. C. R. 198.—CAN, 

h (p. 523) ai. S. P. Yates v. BR. 
(1920), 20 Exch. C. R. 175.—-CAN. 

h (p. 523) ii. S. P. MANSEAU v. K., 
[1923) 1 LD. L. R. 25; [1923] KMxch. 
CG. R. 21.-—CAN. 











h (p. 523) iv. -]—An action 
in tort docs not He against the Crown, 
except under special statutory 


authority.—THERIAULT v. BR. (Que.) 
(1917), 16 Exch. C. R. 253; 39 D. L. R. 
705.—CAN. 

h (p. 523) v. ~—— --In an 
action against the Govt. of Ceylon to 
recover for damage caused to a steam- 
ship by grounding in Colombo harbour 
in a berth to which she had been taken 
by a Govt. pilot :—Held: it was not 
necessary to decide whether in Ceylon 
the Crown could be made hable in tort 
under Roman Dutch law, but having 
regard to the considered decision of the 
Supreme Ct. of Ceylon in Colombo 





290. 
201. 


292. 


805. 
317. 


324a. Civil 


329. 


Vol. XI.—Constitutional Law. 


Add. Annotation :—Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 


Add. Annotation :—Consd. A.-G. for Straits 
Settimts. v. Pang Ah Yew, [1925] A. C. 555. 


Add. Annotations :—As to (1) Refd. Wigg v. 
A-G. for Irish Free State, [1927] A. C. 674. 
As to (2) Refd. A.-G. for Ontario v. McLean 
Gold Mines Co. (1926). 95 L. J. P. C. 217. 
Generally, Refd. Jaeger v. Jaeger Co. (1927). 
44 R. P. C. 437. 

Add. Citation :—48 J.. J. Q. B. 455. 


Add. Annotation :—Refd. A.-G. for Ontario 
v. McLean Gold Mines Co. (1926), 95 L. J. P.O. 
217. 

action against Crown’ servant—By 
private person- -Discretion of court to order 
trial at bar.J—ANDERSON v. GoRRIF (1894), 
10 'T. L. R. 383, CL. A. 

Add. Annotation :--Mentd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 





339a. ——.|—In proceedings by information on 


344. 


345. 
346. 


Hlectnic Tramway Co. V. 


the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown.— 
A.-G. v. Guy Motors, Trp., [1928] 2 K. B. 
78; 97LJ.K. B. 421; 139 L. T. Sli. 
Add. Annotations :—Consd. Re Letters Patent 
No 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 
Refd. Swift v. Board of Trade, [1926] 2 K. B. 
131. 

Add. Annotation :—Refd. Re Letters Patent 
No. 139.207, e Carbonit Akt.. [1924] 2 Ch. 53, 
Add. Annotation :—Consd. Re letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


A-G., & bullet fired, 


during 


848a. 


target. 


Cases 290—348a. 


347. Add. Annotation :—Mentd. Umra v. R. (1924), 


41T. L. R. 86. 


In proceedings under Patents & 
Designs Acts. |—Appcts. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), s. 29, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Govt. department of 
the patented invention of which they were 
the registered owners. In the course'of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence o* 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had procceded 
for soine time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt. 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt. to 
make use of it thereafter without payment, 
On the question how the costs ought to be 
borne :—Held: (1) under that part of 
Patents & Designs Act, 1919, which autho- 
rised proceedings against a Govt. department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., & the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing; (2) having regard to the orders 
that had been made before the hearing of the 





practice, 


inasmuch us the questiou in Cevion 
was whether any particular part of 
Roman Dutdh law had beon recognised 
there, very clear arguments would be 
required to induce the Judicial Com- 
mittee to reverse that decision.— 
Brirish PRTROLEUM Co., Lrbp. v 
A-G FOR CRYLON, [1926] A. CG. 1473 
9565 L. J. P. Co. 86. «134 L. T. 3055; 42 
T. L. R. £66.—CEYLON. 

h (p 523) vu. —— For fraud.)--11 is 
not competent to prove that the Crown 
has been guilty of fraud ; nor cun the 
Crown be held liable for the fraud of 





s officers,-—Pe FROST BROTHERS, 
1925) 2 D L R. 339; [1925] 2 
WwW. W. R 459 —CAN. 

291 xiv. ——— -——. }— An action 


of damages does not lie agaist the 
Crowu in respect of a wrongful act 
committed by one of its servants.— 
MACGREGOR ». LORD ADVOCATE, [1921] 
S. C. 847.—SCOT. 


j (p. 524) i. : 
WELDEN v. SMITH, [1924] A. C. 484.— 
AUS. 





j(p. 524) ti. -  - ae eo 
ROBINSON v. STATE OF Souri AUS- 
TRALIA, [1929] A. C. 469, P. C.— AUS. 


ae 524). Add * revad., 30 8S. C. R. 











y (p. 525) i. -—— -——— -——- -, J— 
LECLERC v R. (1920), 62 D.L. R 324: 
20 Kixch. C. R. 236.—CAN. 

y (p. 525) ii, ——- ——— ——— -——_.,]-—_ 
Held: the Crown was liuble in damages 
under Public Utilities Act, s. 31, for 
an accident caused by a fallen telephone 
wire lying on the public highway, being 
part of a system of wires erected & 
maintained by the provincial Depart- 
ment of Railways & Tclephones.— 
ZORNES Uv. R., HAMILTON v. R., [1922] 
2W. W. R.1179; 67 D. L. R. 733.— 
CAN. 

y (p. 525) iii. 
The suppliant was wounded by a 





ewe are eee ee ee — 


from the rifle range at Cote St. Luc. 
in the District. of Montreal. He filed 
a petition of nght claiming damuges for 
the imjury he thereby sustained ‘-— 
Held; tho rifle range was pot a** pubhe 
work,” within Kxchequer Ct. Act, 
50 & 51 Vict. c¢ 16 (D.), 8. 16 (ee), & 
the Crown was not lisble.—-LAROSE v. 
I. (1900), 6 Exch. (. RR. 425.—CAN 

h (p. 025) i. ——- Serrices rendercd to 
committec. J—The Crown is not Hable 
upon a claim for the services rendered 
by any one to a committee.— KiIMMIT?T 
v. KR. (1896), 6 Each. C. R. 130.-——-CAN. 


ff i. For excess of salaries fixed 
d& approved by Governor-General vie 
Council. |J— BURROUGHS v. R. (1891), 
208. C. R. 420.—CAN. 


PART IX. SECT. 6, SUB-SECT. 2. 


304 ii. ——-.]——- R.  v. PERREAULT 
(1922), 66 D. L. R. 671; 21 Exch. 
C. Rh. 355.—CAN 

sd. Reference to head of depart- 
ment.J—Under Hachequer Ct. Act. of 
Canada, 8. 38, any claim against the 
Crown may be prosecuted by petition 
of right or referred to the ct. by the 
head of the departinent in connection 
with the administration of which the 
claim arises <A claim by applts. for 
compensation in respect. of the repudia- 
tiou of 9 contract. was so referred by the 
Minister of Railways & Canals. Sub- 
sequently the Crown applied for leave 
to withdraw the reference :-—Held: 
the claim arose “in connection with 
the administration ” of the Depart- 
ment of Raiwways & Canals & came 
within sect. 33, & leave must be 
refused. -- DOMINION BUILDING CORPN., 
Lrp. v. R. (1929), 46 T. L. 33, P. C. 
— CAN. 


PART IX. SECT. 6, SUB-SECT. 6. 


337 vi. .J—Estoppel cannot be 
invoked against the Crown.—R. v. 
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TESSIER (1921), 21 Mxch. C. kt. 150.— 
CAN. 


339 iii, ~ —-.]—A subject has no 
right to set off in an action brought by 
the Crown.—R. (MInistriR OF AGRI- 
CULTURE FOR SASKATCHEWAN) tT 
Boukkk, [1925] 3 DD L. R. 53873 [1985] 
2W W.St. 38975 19 Sask L. R. 483.— 
CAN. 


339 iv. J---A right of set-ort 
does not exist against the Crown.—- 
kK. v. BRITISH AMERICAN BANK Notre 
Co. (1901), 7 Exch. C. Rh. 119.—CAN. 


oi. -~-—-.]—A counterclaim cannot 
be pleaded against the Crown as of 
right.—A.-G. FOR ONTARIO ¥. RUSSELI 
(1921), 64 D. L. R. 59; 49 O. L. R. 
103.—CAN. 


on. A Bubject has no right 
to counterclaim ib ap action) brought 
by the Crown.—R (MINISTER OL 
AGRICULTURE FOR SASKATCHEWAN) 2. 
Bourknk, (1925) 3 D Lh RR 45S 
[I925])2 W. W. R397; 19 Sask IL. 
483 —-CAN 

sm. Whether actwn brought in raght 
name.j— In an action concerning trans- 
actions under Soldiers Settlement Act, 
defts. contended that the action should 
have been brought in the nume of the 
Soldiers Settloment Board & pot ip that 
of the Crown —/feld action properly 
instituted in that of the Crown - RR. v. 
SAYWARD TRADING & RANCHING Co., 
LTn., (1924! Exch. C. It. 15.—CAN, 


PART IX. SECT. 6, SUB-SECT. 7.—A. 


sp. Croum Costs iIrt, Feo S. B. C., 
191) (c. G1) Wffect of }—Held: not 
to apply to the Crown wn right of 
Dominion, the statute not making it 
clear in express terms or by necessary 
intondinent that the reference is to the 
Crown other than in right of the pro- 
vinee only.--MONTRKAL TRUST Co. ov. 
R.. (1924) 1 D. Lb. R. 1030; 1W.We lh, 
657; 33 B. C. R. 280.—CAN, 








. 
a 
Kt 


Cases 348a—388. 


363. Add. Annotations : 


387a. 


pining IX. gee 6, SUB-SECT. 7.—C. 


Can. Crim. Cas. 198.—--CAN 


t ii. 
aa. 1921 (c. 15).}-—A local assistant to 
the fire marsha] in carrying out the 
duties imposed on him by the above 
Act is an ‘ officer, servant or agent of 


motion, & particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs.—Re LETTERS 
Patent No. 139,207, Re CARBONIT AKT., 
[1924] 2 Ch. 5638; 93 L. J. Ch. 309; 131 L. T. 
89; 40 T. L. R. 421; 68 Sol. Jo. 476; 41 
R. P. C. 203, C. A. 

notation — As ie ey Consd. Swift v. Board of Trade, 


macy 2K. B. 
—— ins ta generally, PATENTS. 
348b. ——— ——— As to validity of patent—Action 


against Air Council.|—Held: there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs.— ROWLAND v. Am COUNCIL, 
W.N. 72. 

—Mentd. A.-G. v. Swan. 


| 
| 


[1922] 1 K. LB. 682; Gibson v. Reach (1923), 
| 


40 T. L. R. 78. 


367. Add. Annotation :—Apld. Pathe of France v. 


Harris, Same v. Mansbridge (1926), 


T. L. R. 760. 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 538. 


42 gg4q, —— 


373a. 


Banana nfsedanm « 


ENGLISH AND EMPIRE Dicrst SUPPLEMENT. 
373. Add. Annotations :—As to (1) Apld. Sterling 


Trust v. I. R. Comrs., I. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Consd. 
Birmingham Corpn. v. I. R. Comrs., {1929] 
2 K. B. 187. 

Arbitration to assess compensation for 
requisitioned goods.|—In assessing the com- 
pensation to be paid for bacon requisitioned 
by the Food Controller under Defence of the 
Realms Regulations :—Held: the arbitrator 
had no power to order the Crown to pay the 
costs of the reference & award.—-Swirr & Co. 
v. BOARD OF TRADE, [1926] 2 K. B. 131; 95 
L. J. K. B. 8384; 185 L. T. 391; 42 T.L. R. 
461, C. A. 


D a&A 





[1923] | 376. Add. Annotation :—Retd. Re Letters Patent 


No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 


. Add. Annotation :—Refd. R. v. Provisional 


Government (General of the Forces) (1922), 
67 Sol. Jo. 125. 

|—WorFrr TONE’S CASE (1798). 
27 State Tr. 613. 





868. Add. Annotation :—Refd. Re Letters Patent | Annotation - Mentd. Mromini oe Ilwa & Wanda tv. A.-G. 
for Natal (1906), 22 T. L. RR. 413 


Part Xil.—The Crown in Foreign Relations. 


887. Add. Annotations :—As to (1) Folld. White, 


Child & Beney v. Simmons, White, Child 
& Beney v. Eagle, Star & British Dominions 


Insce. (1922), 127 L. T. 571. Refd. Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797; Russian Commercial & 


Industrial Bank v. Comptoir D’Escompte 
de Mulhouse (3924), 93 L. J. K. B. 1098. 
As to (2) Apid. The Jupiter (1924), 93 L. J. P. 
156. Generally, Refd. Musmann v. Engelke 
(1927), 48 T. L. R. 685. Mentd. The Jupiter 
(No. 8) (1927), 187 L. T. 333. 
Decrees of Russian Soviet Government 
-—Effect of.J—The Inglish cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt. against its own subjects in 
respect of property situate in its own territory. 
In 1918 a section of Russian revolutionaries 
took & retained possession of movables im 
Russia belonging to pltf. against her will. 
The act) of those revohitionaries was sub- 
sequently adopted by the Soviet Govt. as 
the de jure Govt. of Itussia. In 1928 the 
movables in question were sold in Russia 
by the Soviet Republic to defts., who brought 
them to England. In an action by plitf. to 
recover those movables or damayes for their 
detention or conversion :—Held: the action 
failed, as the ct. could not inquire into the 








& acting for the Crown ** within aN 
Costs Act, R.S.B.C., 


1911 (c. 61), & Act, 


validity of the acts of a foreign sovereign 
Power which had been recognised by the 
Govt. of this country.--PALEY (PRINCESS 
OLGA) v. WEISZ, [1929] 1 K. B. 718; 98 L. J. 
Kk. B. 465; 141 L. T. 207; 45°17. L. R. 365 ; 
73 Sol. Jo. 283, C. A. : 














——— —See, also, COMPANIES, 
Nos. 8523, 85 24, 85N7a, ante. 
reinsurance company under’ reinsurance 


treaties.|—-Sce INSURANCE, No. 712a, post. 


Cancellation of life assurance. | 
-—See CoNFLic?r oF Laws, No. 610a, ante. 





387b. Declaration by representative of foreign 


Sovereign as to ownership of property— How 
far conclusive.|—A declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned.—THE JUPITER (No. 3), 
1927] P. 250; 97 L. J. P. 33; 137 L. T. 3338; 
43 T. L. R. 741; 17 Asp. M. L. ©. 250, C. A. 


Annotation -—Refd. First Kussian Insce. v. London & Lan- 
cashire Lusee.. 


888. Citations :—For ‘‘ Coop. Pr. 


{1928} Ch. 922. 
Cas. 501; 9 


L. J. O. S. Ch. 215; 47 E. R. 619, L. C.,” 


appeal under Summary Convictions 
s. C., 1924, form a con- 


nm appeal. |— Under Crown pe tee ar 
ppea) to the county ct. viction for an offence against Govt. 
Costs Act, Tt 8 B. yes 1, See tie may be given against a local assistant ites, Act, R. S. B. C., 1924 (c. 146). 
Crown tho bh costs in the lower ot. to the fire marshal.—WaATSON _ v. 1.0 _McLanx, R. v. "Noon, [1927; 
ie b a ietion of the ct.—R. ». a neetie [1924)4 D.L. R. hers ie 1 R. 701: 47 Can. Orim. Cas 
CARRIE (1922), 70 D. Le gg «38 WW. RR. 404; 34 BL. rips 208% 38 BC. KR. 306. CAN. 


R. 215; CAN 


t iii. 





a 


Under kure Marshal 


——- ——- Under Summary 
Convictions Act, R. 
(c. 245),J—Crown Costs Act, R.S. B.C., 
1924 (c. 62), is a bar to the awarding 
of costs against the Crown on an 





tiv. In proceedings by creditor— 

Crown administrator of intestate’s estute.] 

B. ce 1924 .—Held: neither the Crown nor the 
A.-G. liable for costs.—CARVER rt. 


A.-G. OF PRINCE EDWARD ISLAND, 
[1926] 4 D. L. R. 1106.—CAN, 


Vol. XI.— Constitutional Law. 


read ‘‘ Coop. Pr. Cas. 501; 47 E. R. 619; 
sub nom. THOMPSON v. BARCLAY, 9 L. J. O. S. 
Ch. 215, L. C.3 previous proceedings (1828), 
6L. J. O.S. Ch. 93.” 

Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 


Add. Annotations :—Refd. The Tervaete, 
[1922] P. 259; Engelke v. Musmann, [1928] 
A. C. 483. 

Add. Annotation :—As to (2) Refd. 
Tervaete, [1922] P. 259. 


Add. Annoiations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. Refd. The Tervaete, [1922] 
P. 259; Fe Bjornstad & Ouse Shipping Co., 
[1921] 2 K. B. 673; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 938 L. J. IK. B. 8163; The Jupiter 
(1924), 93 L. J. P. 156; The Jupiter (No. 3) 
(1927), 1387 L. T. 333; Engelke v. Musmann, 
[1928j A. C. 433. Mentd. The Moyvileff, [1922 ] 
P. 122; The Sylvan Arrow, [1923] P. 220. 
Add. Annotation :—As to (2) Refd. Dickinson 
v. Del Solar (1929), 45 T. L. R. 637. 
Add. Annotation :— Refd. Musmann 
Engelke (1927), 96 L. J. K. B. 824. 
Add. Annotation :—Apld. The ‘Tervacte, 
[1922] P. 259. 

Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Krassin (1921), 38 T. L. R. 259. 


Add. Annolation :- Consd. Musmann 
Engelke (1927), 96 I. J. K. B. S24. 
Add. Annotation :—Consd. Engelke 7. Mus- 
mann, [1928] A. C. 433. 

Chief of mail department—Within privilege.]| 
—Held: the rule as to immunity from civil 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chicf of 
the mail department of the United States 
Embassy in lLondon.—ASSURANTIE CoM- 
PAGNIE IEXcension v. SmitrH (1923), 40 
T. L. R. 105, C. A. 

Transfer paragraphs (2) to (5) to No. 421, 
post. 
Annotations :—For the existing annotations read 
'Refd. Re Republic of Bolivia Hxploration 
Syndicate, [1914] 1 Ch. 139.” 
418a. Evidence—-Settlement by Attorney-General 
on instructions of Foreign Office.|—A state- 
ment made to the ct. by the A.-G., on the 
instructions of the Foreign Office, as to the 
status of a person claiming immunity from 
Judicial process on the ground of diplomatic 
privilege, whether as ambassador or as a 
member of the ambassador's staff, is con- 
clusive. 

Deft. in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
& filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
examine deft. upon his affidavits. The judge 
ordered deft. to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Forcign Office, & on the invitation of 
the ct. informed them that deft. had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular secretary, & had been received in 


389. 


391. 


392. The 


394. 


395. 
396. v. 
401. 
408. 
4.09. v. 


411. 


412a. 


413. 


433 


| 422. 


Cases 388—465a. 


that capacity by the British Govt. :—Held : 
(1) the statement of the A.-G. was binding 
on the ct., & deft. was entitled to diplomatic 
privilege ; (2) (LorD DUNEDIN) apart from 
that statement, the order for the cross- 
examination of deft. would have been 
justified.—-ENGELKE v. MUSMANN, [1928] 
A. C. 4833; 97 1. J. K. B. 789; 139 L. T. 
586; 44 T. L. R. 731, H. L.; revag. S. C. 
sub nom. MUSMANN tv. ENGELKE, [1928] 1 
K. B. 90, C. A. 


After the catchwords insert) paragraphs (2) 
to (5) from No. 41%, ante. substituting the 
numbers (1), (2), (3), (4),”’ for ‘ (2), (8), 
(4), (5).” 

Citations :—For ‘‘ No. 418, anle,” read ‘ (1832), 

1 Cr. & M. 1173; J Dowl. 588; 3 Tyr. 184; 
2L. J. Ex.13; 149 BE. R. 338.” 

Annotations :-— 18 lo (1) Consd. Parkinson 7. Potter (1885). 
16 Q. B OD. 142. cts to (3) Consd. Parkinson vr. Potter 
(1885), 16 . vb. 152. Refd. kngelke v. Musmann, 
{1928} A. C. 43s. 

421a. Liability to be cross-examined to 

ascertain status.]}—IENGELKE v. MUSMANN, 

No 41a, ante. 

Add. Annotation :—Refd. Engelke v. Mus- 

mann, [1928] A. C. 433. 

Add, Annotation :-~— Refd. Engelke v. Mus- 

mann, [1928] A.C. 438. 

For ‘‘ No. 413, ante,’ read ** No. 421, ante.” 

Add. Annotation :—Refd. KEneelkhe v. Mus- 

mann, [1928] A. C. doo. 

Add. Annolaltion:-—Refd. Masmann  . 

Iingelke (1927), 96 1. J. K. B. $24. 

Add. Annotation: Refd. Mngelke v. 

mann, [1928] A. C. 438. 

Add. Annotation :- Refd. 

iMnegelke, [1928] Lv. B. 90. 

Add. Annotation :—-As to (2) Refd. Musinann 

v. Engelke (1927), 96 L. J. K. B. 824. 

436. For “ No. 413, ante,” read *S No. 421, ante.” 

445. For “* No. 413, ante,’ read ‘* No. 421, ante.” 

447, Add. Annotation: — Refd. Musmann 

Engelke (1927), 96 L. J. K. B. 824. 

.|—IENGELKE v. MUSMANN, No. 418a, 


421. 





425. 


427. 
429. 
430. 
431. Mus- 
432. Musmann v. 


435. 


Vv, 


447a. 





ante. 


465. Add. Annotations :—Consd. Dickinson v. Del 
Solar (1929), 45 T. L. 2. 637. Refd. Engelke 
» Musmann, [L928] A. C. 433. Mentd. Duff 
Development, Co. v. Kelantan Government, 
[1923] 1 Ch. 385. 


465a. —-—- By order of diplomatic superior.|— 
Deft., who was First Secretary of the Peruvian 
Legation, took out a policy of imsurance 
against legal liability to members of the 
public in connection with the driving of his 
motor car, the policy providing that ‘the 
assured ... shall not in any way act to the 
detriment or prejudice of the (insurance) 
co.’s interests,” & that “the co. is entitled 
to take absolute control of all negotiations & 
proceedings.”” Pitf. brought an action for 
personal injuries against deft., & fhe latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 
on behalf of deft., & as the Peruvian Minister 
forbade deft. to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
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liability on the ground that deft. had broken 
the conditions of the policy by insisting that 
the plea of diplomatic immunity should not 
be raised :—Held: the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without protest.—DICKINSON v. DEL 
SoLaR (1029), 45 'T. L. R. 637. 


474. Add. Annotation :—Mentd. Kramer v. A.-G., 
[1923] A. OC. 528. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Sect. 5.—PASSPORTS (Vol. XI., p. 5438). 


474a. Property of the Crown.|—A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 
property ot the Crown & not the “‘ property ”’ 
of the bkpt. within Bkpcy. Act, 1914 (c. 59).— 
Re SUWALSKY, SUWALSKY v. TRUSTED & 
OFFICIAL RECEIVER, [1928] B. & C. R. 142. 


Part Xlil—The Crown in relation to War and Peace. 


477. Add. Annotation :—Generally, Refd. Nether- 
lands-American Steam Navigation Co. »v 
Procurator-General (1925), 42 T. L. R. 81. 

483. Add. Annotation :-- Generally, Mentd. Ruffy- 
Arnell, etc. Co. v. R., [1922] 1 K. B. 599. 

|J—By a policy of insurance 
effected on Nov. 2, 1918, during the European 
War, deft. agreed to pay to pltf. a certain 
sum ‘in the event of peace between Great 
Britain & Germany not being concluded on 
or before June 80, 1919.” On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchange & deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
action brought by pltf. against deft. upon the 
policy in Aug. 1919 :—Held: peace had not 
been concluded between these Powers on 
or before June 30, 1919, within the policy, 
& pltf. was therefore entitled to succeed in 
the action.—Korzias v. TysEr, [1920] 2 
K. B. 60; 89 L. J. K. B. 529; 122 L. T. 795: 
36 T. L. 2. 194; 15 Asp. M. L. ©. 16. 
AT GLO: :—Folld. Lioyd v. Boaaag (1920), 36 T. L. R. 


487b. 








-|—For the purpose of a contract 

to pay a sum of money ‘if peace is not 

declared” by a certain date between two 

nations at war, peace is not declared until 

the ratification of the treaty of peace— 

LLOYD v. BowRING (1920), 36 T. L. R. 397. 

-- Whether subject’s debt discharged.|— 
"TRONER v. HHASSOLD (1670), 1 Cas. in Ch. 178; 
22 HK. WR. 748. 

487d. S. P. WEYMBERG v. TOUCH (1669), 1 Cas. in 
Ch. 123; 22 E.R. 724. 

496. Add. Annolation :—-Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. LB. 1054. 

498. Add. Annotation:—Refd. Commercial & Estates 
Co. of Egypt v. Board of Trade, [1925] 1 
K. B. 271. 

499. Add. Annotations :—As to (1) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 42. 
As to (4) Refd. A. & B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 328; Matthey 


Weld: 


487c. 





PART XIII. SECT. 2. 


487 i. Zreaty of neace—latification 
by sovereign aulhority necessary. }—Re 
90TH BATTALION, WINNIPEG RIFLES, 





the omission of an averment 
that the Governor in Council decmed 
an Order advisable for the welfare of 
Canada by reason of the existence of 
real or apprehended war, did not render 


v. Curling, [1922] 2 A. C. 180; Re Colnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial & Estates 
Co. of Egypt v. Board of Trade, [1925] 1 K. B. 
271; Rowland & Mackenzie-Kennedy v. Air 
Jouncil (1927), 96 L. J. Ch. 470. Generally, 
Refd. Netherlands-American Steam Naviga- 
tion Co. v. Procurator-General (1925), 42 
VT. L. R. 81; France Fenwick v. R., [1927] 
1K, LB. 458. Mentd. Re Webb (Smithfield, 
London), {1922] 2 Ch. 369; Fort Frances 
Pulp & Power Co. v. Manitoba Free Press 
Co., [1923] A. C. 695; Bristol Channel 
Steamers v. Kt. (1924), 131 L. T. 608; Moffat 
Lydropathic Co. v. Secretary of State for 
War (1924), 40 I. L. R. 543. 


Under Indemnity Act, 1920 (c. 48)— 
‘* Direct loss or damage ’’—What ts.]——Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned & 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt. under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course; they bought other premises, 
fitted them for use as « garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt. retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as a 
garage on the one hand, & the sum they 
received on the sale of the substituted 

remises on the other hand amounted to 
£3,429. They claimed this sum as an item 
of ‘‘direct loss or damage incurred or 
sustained by reason of interference with ”’ 
their ‘‘ property or business’’ within sect. 
2 (1) (0) of the above Act :—Held: ‘ direct 


499a. 





499 ji. }-Held: a portion of 
& building occupicd by the Govt. as a 
recruiting station was not a ‘‘ public 
work ” within Exch. Ct. Act, s. 20 (c). 

—WOLFE Co. v. h., 








: PowrErRs v. R, 

[1923] 1 W. W. Rt. $7.CAN »y de he Order in Councilinvalid—-Puastry (1921), 63 D. L. R. 647; 63 8. . B. 
487 ii. Between Great Britain dy», Garson (1922), 50 N. B. R. 414.— —CAN. 

enemy countries—Date of signing—- CAN a. i. Under Indemnity Act, 


Effect on option to purchasc.J—PARRY 
Duncan (1921), 65 D. LR. 761; 
1921} 2 W. W. KR. 879.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 1. 


si. Order in Council under War 


56 D. 
Measures Act, 1914, 8. 6—Vatlidity.)—- CAN. 


PART XIII. SECT. 3, SUB-SECT. 3.—A. 

499 i. IVAether owner entitled to com- 
pensation—Possession taken 
poses of defence.)—R. v. BROWN ett gal 
R. 312; 20 Exch. C. R. 30.— 





1920 (c. 48)}—-Basis of assessment. 
A distillery requisitioned during the 
war, owing to a fire while it was in tho 
Govt.'s possession, could not be used 
for disti for nearly three years 
after Jan. 19, 1919, at which date 
the prohibition against distilling was 


a 


for pur- 
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loss or damage ” may include consequential 
damage, & the item claimed could not be 
entirely excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation Ct.—A. & B. Taxis, Lrp. 
v SECKETARY OF STATE FOR AIR, [1022] 2 
K. B. 828; 91 L. J. K. B. 779; 127 L. T. 
478; 38 T. L. R. 671, 66 Sol. Jo. 633, C. A. 


499b. ——- -——— Duty of tribunal assessing com- 


pensation.|—Observations on the question of 
the extent of the duty of the War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact & their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law.— MOFFAT Hypropatuic Co., LTp. v. 
SECRETARY OF STaTK FoR Wan (1924), 40 
T. L. R. 548; 68 Sol. Jo. 635, H. L. 


505a. ——_ Certificate that taking necessary— 


505b. 


512. 


515a. 


withdrawn. The proprietors having 
claimed oompensation 
rofits during the three years :—Held : 


Mode of granting.)—(1) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act. to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 
even if it was, that condition precedent would 
have no application to the assessmént of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 57).—HouTron v. A.-G., [1927] 1 Ch. 
427; 96 L. J. Ch. 285; 187 L. T. 20; 43 
T. L. R. 166; 71 Sol. Jo. 159. 


Conditions precedent to assessment of 
compensation— Whether Crown in possession. | 
—-HUTTON v. A.-G., No. 505a, ante. 


Add. Annotalions :—As to (2) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 
42; Rowland v. Air Council (1923), 39 
T. L. R. 228. Generally, Refd. France Fen- 
wick v. R., [1927] 1 K. B. 458; Bournce- 
mouth-Swanage Motor Road & Ferry Co. v. 
Tlarvey, [1929] 1 Ch. 686; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

Closing of public footpath over 
land acquired.}—The ct. refused an applica- 
tion by the Air Ministry under sect. 6 (3) 
of the above Act, for leave to close per- 











for loss of 


521. 
526. 
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manently a public footpath over land which 
they had purchased under sect. 3 of the Act 
for an au depot.—SECRETARY OF STATE FOR 
Wak v. MIDULESEX CoUNTY CoUNCIL (1923), 
39 T. L. R. 357; 21 L. G. R. 291. 


Add. Annotation :—-Generally. Refd. France 
Fenwick v. Rt., [1927] 1 K. B. 458 

Add. Citution :—15 Asp. M. L. C. 205. 

Add. Annotation :—As to (3) Distd. A.-G. 
in nt = Mail Steam Packet Co., [1922] 2 


526a. Power to Impose payment for licence to sell 


War Measures Act, 1914 :—Held: the 
Dominion Govt. was empowered to 
requisition ships in its own name & as 


Ship to foreigner —Recovery of money paid — 
Indemnity Act, 1920 \c. 48), s. 1 .1).|—The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations. imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a fovelgner 
the payment to him by supplhants of £30,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawtul 
authority to impose a condition or to exact 
the payment, which supphants had paid 
under protest, & that the Shipping Coutroller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from = the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue tor money had & 
received by the Shipping Controller & now in 
the hands of the Crown, & that their clatm 
so grounded was not a proceeding for or in 
respect or on atcount of any act of the 
Shipping Controller, & therefore was not 
within the terms of the Act:—Held: the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an_ cssential 
part. of suppliants’ case, from which the 
claim for money had & received urose; & 
as such act was one to which the above 
sub-sect. applied, the petition of right was 
barred by-that sub-sect.— BRISTOL CHANNEL 
STREAMERS, Lip. v. R. (1924), 131 L. T. 60S ; 
40 T. L. R. 550; 68 Sol. Jo. 771. 


625 li. ——— —— ————. J--Laviay ov. iit. 
(1922), 68 1D. L. R. 4893 2) lexch. GC. . 
36 AN 


® 


he loss of profits was due, not to the 

war, but to the requisition & the fire, 
& the basis upon which compensation 
fell to be assessed was the prices 
obtainable for whisky durjug the three 
years, taken in conjunction with the 
other oircumstances actually exist- 
ing during that period.-- MACKENZIE 
BROTHERS v. THE ADMIRALTY, [1925] 
Ss. oC. (Hi. L.) 32.—SCOT. 


PART XIII. SECT. 3, SUB-SECT. 7. 


sm. Requisition under Order in 
Council—~Powers of Dominion Govern- 
ment.}-—-In virtue of Order in Council 
dated Nov. 24, 1916, passed under 


principa] & pot as agent forthe British 
Govt., & the Minister of Marine & 
Fisheries, acting thercunder, had no 
power to vary same by adding to or 
derogating thercfrom.—ltec GASTON, 
WiLLiaMs & Wiemore & GASTON, 
WILLIAMS & WIGMOREK STEAMSHIP 
Corrn. vr. R. (1922), 66 D. L. R. 242; 
21 Exch. C. RR. 370.—CAN. 

5251. Compensation for requisitioned 
ship—T'o what amount claimant entitled 
—Comparison with rate in United 
Stutes better guide than Enylish rate. j-— 
ite GASTON, WILLIAMS & WIGMORE & 
GASTON, WILLIAMS & WIGMORE STEAM- 
SHIP CORPN. v. R. (1922), 66 LD. L. R. 
242; 21 Exch. C. ° 37 -~—CAN. 


435 


525 iii. Who cntilled -Chartercr 
or owner. }—Whereas the right of action 
against the Crown is at common law 
In the owner & nol im the charlerer --- 
Held: the tiue imtent, meaning & 
spirit of War Measures Act, 1914, 8. 7, 
is to maintain & preserve to the 
subject any rights possessed by him 
at common law, & Whieb he proviouply 
had notwithstanding that Act; L 
that scet. does not confer upon him 
any new rights to compensation m 
addition to those which he otherwise 
enjoyed.—-WaARNER QUINLAN ASPHALT 
Co. v. R., [1923] Exch. C. R. 195.— 
CAN. 





Cases 526b—534a. 


526b. 





emi 





-|—The Shipping Controller, 
purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid :— 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment; (2) the petition of right was 
barred by the above sub-sect.; it was not 
open to suppliants, by waiving the tort of 
the Ulegal exaction & suing for money had 
& received, to bring the case within par. (b) 
of the proviso to the sub-sect., for the cuse 
ic] within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under sect. 
2 (1) (0); (3) (BANKES & Saroant, L.JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, & do not 
include the fictitious contract to repay moncy 
improperly extorted, the implication of which 
arises upon a waiver of the tort.— BROCKLE- 
BANK, Lrp. v. R., [1925] 1 K. B. 52; 94 
L. J. K. B. 26; 132 L. T. 166; 40 T. LR. 
869; 69 Sol. Jo. 105; 16 Asp. M. L. C. 415, 
C. A.; revsg., [1924] 1 K. B. 647. 


ENGLISH AND EMPIRE DicrEst SUPPLEMENT. 


sued :—Held: the intention of the Order 
was to transfer to the Board of Trade as a 
Govt. department the personal liabilities, 
if any such there were, of the Shipping Oon- 
troller for any wrongful acts committed by 
him in his office, & the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt. department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt. department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort :—Qu. : whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown.— 
MARSHAL SHIPPING Co. v. BOARD OF TRADE, 
[1923]2 K. B. 343; 92 L. J. K. B. 901; 129 
L. T. 644; 39 T. L. BR. 415; 67 Sol. Jo. 639 ; 
16 Asp. M. L. C. 210, C. A. 


Annotations :— As to (1) Reid. G. 8. & W. Ry. of Ireland », 


R., 
11924} 1 K. B. 
Steamers vr. R. (1924), 131 L. 'T. 608. 


[1924)2 KB. 450. 
G17. 


As tv (3) Refd. Brocklebank v. R.. 
Generally, Refd. Bristol Channel 


Actions against Departments of State 
generally, see AGENCY, Vol. I., pp. 654, 655 ; 


PuBLIC AUTHORITIES. 


Add. Annolations:-—-As to (1) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 


Annotations :-—- Ae to (2) Folld. Marshal Shipping Co. v. TR 
(1925), 41 T. L. R. 285.) Generally, Refd. Bristol Channel 
Steamers t Ro (1924), 131 L. T. 608; Murdio & Laner. 
Chilton (1927), 96L. J. KR. B. 1040. 


| 530. 


526c. 


526d. ——- ——— 








———.]— Suppliants were re- 
quired in 1919 by the Shipping Controller 
to pay £20,000 to the HKxchequer as a 
condition of his giving them permission to 
sel] a steamship to a forelyner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful :—Held: as the demand = was 
made in the bond fide belicf that the Shipping 
Controller was entitled to make it & as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect. — MarsuaAn SHIPPING Co. (IN 
LIQUIDATION) v. Kt. (1925), 41 T. L. H. 
285. 

Transfer of liabilities incurred 
by Shipping Controller to Board of Trade— 
Whether action maintainable against Board 
of Trade.J|—(1) Pitfs. in 1922 brought an 
action against the Board of Trade tor money 
had & received. The money which it was 
sought to recover was alleged to have been 
wronglully extorted from pltfs. in 1919 
by the Shipping Controller under colour of 
his office, & it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, & that 
“All... liabilities . .. incurred by the 
Shipping Controller . . . shall be transferred 
to the Board of Trade.” The ‘ Board of 
Trade ”’ is the name given by statute to an 
unincorporated committee of the Privy 
Council. On an application to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 





531. 


Trade, [1925] 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. I. R. Comrs. (1927), 
187 L. T. 426. 

Add. Annotations :—As to (5) Refd. Swift v.* 
Board of Trade (1924), 93 L. J. K. B. 529. 
Generally, Reid. Commercial & Mstates Co. of 
Eegvpt v. Board of Trade, [1925] 1 K. B. 271. 
Mentd. Fort. Frances Pulp & Power Co. »v. 
Manitoba Free Press Co., |1923] A. C. 695. 


Add. Annotation :—Consd. Commercial & 
Mstates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

——- —— —— —.]—A British ship 
lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. & brought home with 
her cargo to Kngland without the consent & 
against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of ‘Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
fended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation :—Held : (1) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary & was, therefore, 
made “in exercise of ’’ a ‘‘ prerogative right 
to His Majesty ’’ within s. 2 (1) (b) of the 
Act, & inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
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Cases 584a—754. 


““would have had apart from” the Act a 585a. Right to compensation—Under Indemnity 


valid claim for compensation by petition of 
right, &, the Crown admitting that such a 
claim constituted ‘a legal right to com- 
compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
(iii.) (a) of the Act.—COoMMERCIAL & ESTATES 
Co. oF Eaypr v. BOARD oF TRrADR, [1925] 1 
K. B. 271; 94L. 3. K.B. 50; 132 L. T. 516, 


pensation,’ 


C. A. 


Annotation :—As to (2) Consd. Notherlands-American Steam 


539. 


Navigation Co. v. Piocurator-General (1925), 42 T.L. R. 81. 


Act, 1920 (c. 48)— Exercise of right of angary.] 
—COMMERCIAL & Estatres Co. OF EGYPT v. 
BOARD OF TRADE, No. 534a, ante. 


Add. Annotations :—As to (1) Refd. R. v. 
Cannon Row Police Station Inspector, Ex p. 
Brady (1921), 91 L. J. K. B. 98. 
Refd. Secretary of State for Home Affairs 
v. O’Brien, 
Dagenham U. C. (1929), 98 I. J. K. B. 


Generally, 


[1923] A. C. 6038; Brown v. 


Part XIV.—The Crown as the Fountain of Honour. 


563. Add. Annotation :—Consd. Rhondda’s Claim, [1922] 2 A. C. 339. 


Part XIX.—Royal Grants. 


634. 
[1922] 2 Ch. 698. 
653. 
[1926] P. 185. 
655. 


661. 
son (1927), 187 TL. T. 106. 


mouth-Swanage Motor Road & Ferry Co. v. 


Harvey, [1929] 1 Ch. 686. 
680. 
[1922] 2 A. C. 339. 


PART XIX. SECT. 1, SUB-SECT. 1. 

e i. ——.}J—R.v. New LNGLAND 
Co. (1922), 63 D. L. R. 437; 21 Wxch. 
C. R. 245.—CAN. 


PART XIX. SECT. 2, SUB-SECT. 3.—A. 


602 ii. -}—Where a Crown grant 
of land bas been issued by error, but 
without false misrepresentation on the 
grantee’» part, & whereby he obtains 
more than that to wluch be was entitled, 
the ct. need not set aside the whole 
grant, but may declare it. void only 
in so far it purported to convey such 
portion improvidently granted, & will 
order the grant to be delivered up to 
be rectifed.—R. v. SmMAMAN, [1927] 
Exch. C. IR. 201.—CAN. 


q. Add ‘* revsd. on other grounds, 9 
Gr. 224." 


sa. As to Crown’s title—Croun ousted 
by adverse pussession.|—A. has been in 
possession of Jand at T. for over sixty 
years without having obtained a grant 
for the same from the Crown. B., a 
stranger, upon appheation, obtains 
a grant of suid land. <A. takes action 
to have grant declared null & void :-— 
Held: the rights of the Crown in the 
land have been ousted, & the grant 
should be set aside.—~ MILLER v. SMITH 
(1900), 8 Nfid. L. R. 399.—NFLD. 


sb. Afistake in description—Can- 
cellation of erroneous patent— Right to 
new patent.J—R. v. SINCLAIR (1912), 
11 E. L. rR. 367.—CAN. 


PART XIX. SECT. 2, SUB-SECT. 3.—B. 
607 tii, ——.]}—LAWRENOE v. POME- 

ROY (1863), 9 Gr. 474.—CAN. 

PART XIX. SECT. 2, SUB-SECT. 3.—C. 


h Add “revsd. on other grounds, 
19 A. R. 329.” 








Add. Annotation :—Mentd. 
Add. Annotation :—-Mentd. 
Add. Annotalion :—Gencrally, Mentd. Harper 


v. Hedges, [1923] 2 K. B. 314. 
Add. Annotations :—Refd. Lavzell v. Thomp- 


Add. Annotation :—Mentd. Rhondda’s Claim, 


fie Holliday, 


690. Add. Annolation :—Mentd. Harper v. Hedges, 


[1923] 2 K. B. 314. 


The Fagernes, 


706. Add. Annolation :—Refd. Hodgson v. Me- 
Creagh (1923), 93 L. J. Ch. 339. 


728a. Grant of land reserving strip of coast land— 


Mentd. Bourne- 


Effect of confirming grant.|—\.-G. ron NEw 
SoutTuH WALES v. Dickson, |1905) A. C. 278 ; 
73 LJ. P.C. 48; 90 L. 9b. 213, P.C, 


754. Add. Annotation :—Generally, Refd. Layzell 


v. Thompson (1927), 1387 L. 'T. 106. 


PART XIX. SECT. 2, SUB-SECT. 4. 


sd. Grants for homesteads—T'v men 
only.j--By R. SS. O, 1877, ¢. 24, free 
grants of lands for homesteads ere 
authorised to be made only to men. 
Rogrrs ve. LOWTHIAN (18380), 27 Gr. 
559.—CAN. 


PART XIX. SECT. 3, SUB-SECT. 2. 


656 i. Add ‘‘revsd.on other grounds, 
MWA KR. 329.” 


662 ii. Add ‘‘ revsd. on other grounds, 
19 A. R. 329.” 


PART XIX. SECT. 8, SUB-SECT. 3.—A. 


r i. .}—A Crown grant of land, 
ar to part of the land granted, used the 
words “ grant, convey & assure,’”’ & 
as to other land granted, ‘* grant, 
release & quit claim "':— eld: both 
conveyed the fee simple, & the grantee 
could) convey the fee simple sub 
ject to conditions & reservatious 
the grant..—-NORTHERN TRUST Cop. 
TURNER, [1923] 2 T). L. R. 1176.—CAN. 

sf. Land subject to eristing timber 
lease. J— Pitf. obtained a Crown grant 
to certain lands, to the tumber on which 
a lease for twenty-one years had been 
previously given. ‘The grant from the 
Crown was silent as to the timber lease. 
At au date subsequent to the said grant, 
the tiniber lease had to be surrendered 
for renewal under the Land Act :— 
Held: the mghts given the grantee 
under his Crown grant were subject 
to the existing timber lease.—-BROHM 
v. BRITISH COLUMBIA MILLS, TIMBER 
& TRADING Co. (1907), 13 B.C. R. 123. 
--CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.—C. 

sg. ‘ Water-power > — Water-power 
from artificial channels.)—KEFWATIN 
Powerk Co. v. KEKWATIN FLOUR MILLS, 
LTp., KEEWATIN POWER Co, v. LAKE 
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or THE Woons MILLING Co., [1928] 
1D. L. 8.32, 61 0. L. kh. 363.—CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.—E. 


li. .) ~The reservation in 
a Crown grant of the rnines & minerals 
‘““with full power to work the same & 
for this purpose to enter upon & use 
or occupy the Lands or so much thereof 
& to such an extent as may be neces- 
sary for the effectual working of the 
Bald muneruls *? :—l/feld > this confers 
vroater powers than is implied in a 
bare reservation mb an agreement for 
the sule of the land so granted of ** all 
mines & nunerals.’’—-FULLER v. GAR- 
NEAU (1920), GL S.C. R. 450; 58 
D LL. R. 642 —CAN. 

lii. ——-- - Includes petrolewm & 
matural gas ]—CREIGHTON v. UNITED 
Ons, LTp., [1927] 2 W. W. RR. 458; 
affd., [1927] 3 W. W. RK. 463.—CAN. 

foam S. #. STARLEY v.o NEW 
McDouqgaLL-Sktaur Ort Co. (No. 2), 
[1927] 2 W.W. R166; affd., [1927] 
3.W. W. It. 461. --CAN. 

liv. Iéffect of Act to amend 
Public Lands Act, 1908 (¢c. 16).J—Re 
Cox, (192714 D.. R.556, GLO. lh. 
182.—CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.-—F. 

729 fi, ——.+-Semble: the Crown 
may grant a tract of land by a sufficient 
deseript-on to designate the portion 
meant although the township within 
which the land hes has not been »sur- 
veyed & laid out mto lots & concessions ; 
& the grantee will be entitled to hold 
it althongh a subsequent survey made 
by authority of the Crown makes it by 
name a different jot, or places it in a 
different concession, from that named 
in the patent, or the surveyor laying it 
out prosects uo road through it —Hornk 
» Munro (1857), 7 C. P. 433.-——-CAN. 




















Cases 785a—857. 


785a. —-— Grant of sole right to draw bills & 
informations.|— MOUNSON v. LYSTER (1632), 
W. Jo. 231; 82 18. R. 122. [1924] P. 


786. Add. Annotations :— Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106; 
Swanage Motor Road & Ferry Co. v. Harvey, 


[1929] 1 Ch. 686. 


Bournemouth- 


829. Add. Annotations :—Mentd. 
140 ; 
Mitchell & Booker (Palais de Danse), [1924] 
1K B. 762; Falcon v. Famous Players Film 
Co. (1925), 42 T. L. R. 91. 


ENGLISH AND Empire Digest SUPPLEMENT. 


The Koursk, 
Performing Right Soc. v. 


Part XXl.——Hereditary and Private Revenues of the Crown. 


857. Add. Annotations:—-As to (4) Refd. Re | 
Letters Patent No. 139,207, Re Carbonit Akt., 
As to (5) Refd. Re Letters 


[1924] 2 Ch. 63. 


PART XIX. SECT. 5, SUB-SECT. 1. 


t i. —-— Derogation of rights under 
earlier grant .J—K EREWATIN POWER Co., 
LTD. v. KEEWATIN FLOUR MILLS, LTb., 
KEEWATIN POWER Co., Lirp. v. LAKE 
OF THE Woops MILLING Co. (Ont.), 
{1928} 1 D. L. R. 32. —CAN. 


PART XIX. SECT. 5, SUB-SECT. 6. 


—.]- -COSTIN v. CHAPPELL 


aay ie “WOON. Ska Qh. & C.) 40.— 


sh. Unoaceupied land.jJ — Land un- 
occupied in the island of Newfoundland 
at the time of passing 5 Geo. 4, c. 51, 
is within that statute, & may be granted 
out os waste lands under sect. 15, 
notwithstanding it) has been occupied 
& enclosed before any grant of it was 
made.—A.-G. OF NEWFOUNDLAND . 
SER (1836), 2 Nfld. L. R. App. 8.— 


sk. Idught of pre-emption. |}— HOUGAN v. 
ESQUIMALT & NANAIMO Ky. Co., 


| 2 Ch. 58. 


WADDINGTON v. ESQUIMALT & NANAIMO 
Ky. Co. (1892). 20 8. C. R. 235: affd. 
11894] A. C. 429.—CAN. 

sl. ———.J—HrsSELWOOD v. 
(1910), 16 B. C. RR. 485.—CAN, 


PART XIX. SECT. 8. 


p i. -—— Evidence of invalidity of 
fir grant—Not admissible.}—Dor 
McKay v. RYKERT (1823-1900), ci 
Ont. Dig. 1726.—CAN. 


PART XIX. SECT. 9. 


ri. Cancellation for incampetency 
-~-Soldiers’ — settlenent—Functions of 
Minister for Repatriation.)—Held : the 
Minister had a merely administrative 
function, & might forin an opinion on 
such materials as he himself thought 
sufficient without giving resp. an 
opportunity of being heard or of meeting 
allegations to his prejudice.—LAFFER 
v. GILLEN (1927), 40 C. L. R. 86. —AUS. 


sm. Whether Attorney - General 
necessary party.|}—The bill alleged that 


JONES 





A2Q 


Patent No 139,207, Re Carbonit Akt., [1924] 
Generally, Menta. Campbell v. Pol- 
Jak, [1927] A. C. 732. 


the patentees obtained their patent 
by false representations to the Govern- 
ment, & showed a case in which the 
patentees would not be entitled to 
compensation if the patent were set 
aside & the land given to another :— 
agers to such a bill the A.-G. was not 

necessary party.—ReEES v. <A.-G. 
(1869), 16 Gr. 467.—CAN. 


PART XX. SECT. 6. 


Sale of land under Soldiers 
Settlement Act, 1919—Failure of soldver 
to perform agreement —Crown not en- 
titled to warrant of possession.}—A.-G. 
FOR CANADA v. PuGH, [1924] Exch. 
C. kK. 62.—CAN. 


PART XXI. SECT. 1, SUB-SECT. 2. 


858 iii. —T'he right to 
precious metals in the land now held 
by the Hudson’s Bay Co. belongs not 
to the co., but to the Crown.—HuD- 
SON'S BAY Co. v. A.-G. FOR CANADA, 
11929] A. ©. 285; 98 L.J. P.C. 285 45 
T. L. R. 47, P. C.—-CAN. 








15. 


17. 


48. 


52. 


55. 


Vol. XII.—Cases 3—168a. 


CONTRACT. 


Part |—Definitions and Classification. 


Add. Annotation :—Refd. Rose & Frank Co. 
v. Crompton, [1923] 2 K. B. 261. 


For the existing paragraph substitute the 
following paragraph :— 
Legal effect expressly excluded.| 

By successive arrangements made before 
1913 between an American firm & an English 
co. the American firm were constituted sole 
agents for the sale in the United States & 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months’ notice. 
This document, after setting out the under- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows: ‘* This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shal] not be subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression & record of the purpose & inten- 


5a. 


tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence—based on past 
business with each other—that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly co-operation 
This is hereinafter referred to as the ‘ honour- 
able pledge ’ clause.’’ Disputes having arisen 
between the parties, the Knglish cos. deter- 
mined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firm had given «& the 
first-mentioned English co. had accepted 
certain orders for goods. In an action by 
the American firm for breach of contract & 
for non-delivery of goods :—Held: (1) the 
arranyement of 1913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 all previous agreements were deter- 
mined by mutual consent; (3) the orders 
given & accepted constituted enforceable 
contracts of sale.—Roste & FRANK Co. »v. 
CROMPTON (J. R.) & Broruens, Lirp., [1925] 
A. ©. 445; 94 L. J. K. B. 120; 1382 L. T. 
641; 830 Com. Cas. 163, H. 1.. 

Add. Annotations :—Refd. Re Wait, [1927] 1 
Ch. 606. Mentd. Periomuing Right Soc. v. 
London Theatre of Varicties, [1924] A. GC. 1. 

-~— —.|—SNOwW v. FIREBRASS (1700), 
Holt, K. B. 609; 2 Salk. 557; 1 Ld. Raym. 
6113 12 Mod. Rep. 434; 90 K. R. 12387. 


ee 





Part Il. --Parties to Contract. 


103. Add. Annoltution :-—Distd. Way v. Bishop, 


Add. Annotation :-—Mentd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 


Add. Annotation :—Refd. Johnson v. Stephens 
& Carter & Golding, [1923] 2 K. B. 857. 


Add. Annotations :—As to (1) Refd. Clarkson 
vy. Davies, [1923] A. C. 100; Duffner v., 
Bowyer (1924), 40 T. L. R. 700; Be Penning- 
ton & Owen, [1925] Ch. 825. As to (2) Refd. 
Virm of R. M. k. R. M. v. Firm of M. R. M. 
V. L., [1926] A. C. 761. Generally, Mentd. 
The Koursk, [1924] P. 140; He Pennington 
& Owen (1925), 95 L. J. Ch. 93; Bennett v. 
Whitehead, [1926] 2 K. B. 380; Pirie v. 
Johnson (1926), 70 Sol. Jo. 1023; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773. 


Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [10928] 1 K. B. 307. 


Add. Annotation :—Apld. Berry v. Berry, 
[1929] 2 K. B. 316. 


[1928] Ch. 647. 


129. After this case add ‘“‘ See, also, No. 36, ante.” 


150. Add. Annotation: 


— Consd. Johnson  ». 
Stephens & Carter & Golding, [1923] 2 K. B. 
857. 


160. Add. Annotation :—Mentd. Hardie & Lane v. 


163. After this case add ‘§° 


Chiltern (1927), 96 L. J. K. B. 773. 


Effect of judg- 
ment against one.|—-Sce srorren, Vol. XX1I., 
pp. 218-221.” 





163a. Action brought against all—-Successful de- 


fence by one—Unsuccessful defences by 
others.}-—In an action for breach of contract 
brought against A., B. & C. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. & 
C. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 


PART Il. SECT. 2, SUB-SECT. 2.-—E. 


130 iii. Disclaimer by one.)}—If 
a contract purports to be: made with 
two covenanters jointly, the disclaimer 
of ono of them, to whieh the covenantor 
is not also a party, does not convert it 





into a contract with the other & entitle 

him to sue alone, even though the 

joint covenantor who has disclannod 

is an infant.—-BENNETY v. GREENSBILL, 

(1927] N. Z. LL. R. 167.—N Z. 

PART Il. SECT. 2, SUB-SECT. 2.-—F. 
151 iii. ——- ——.]--In an action 
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to rescind a contract deft. applied to 
add W. as co-deft.: —Held : deft. had 
no right to force W. upon pltf. as deft., 
in the character ol a joint contractor. 
—Toronro & HAMILTON NAVIGATION 
Co. v. Stncox (1888), 12 P. R. 622.— 
CAN. 


Cases 163a — 310. 


him, but succeeded against B. & C. :—Held: 
B. & C. though they had not pleaded it. were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
& the action failed altogether. 
Where the ct. has before it a fact common 
contract 
statutory illegality. it is bound to take natic: 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors.—PiniE v. RICHARD 
son, [1927] 1 K. B. 448; 96 L J. KB. E 
136 L. T. 104; 70 Sol. Jo. 1023, C. A. 
165. Add. Annotation :-—Consd. United Dairies tv. 
Pubiic Trustee, [1923] 1 lk. B. 469. 


192, Add. Annotation :-~Retd. Tlardie & Jia 
Chiltern (1927), 96 L. J. IX. B. 778. 


to the whole 


197. 
209. 


218. 


& not involving 


255. 


259. Add. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Add. Annotation :—Refd. Key v. Bas 
[1925] 1 K. B. 650. 

Add. Annotation :—Consd. York Glass ;\. 
ve. Jubb (1925), 42 T. L. R. 1. 
Add. Annotation :—Refd. Re Pinto Jw, 
ir p. Des Olivaes, [1929] 1 Ch. 221. 
Add. Annotation :—Refd. Royal Exchan , 
Assce. v. Hope, [1928] Ch. 179. 
Annotation :-—Refd. Ie 

Swathling, [1929] 1 Ch. 238. 

964, Add. Annotations :-—Refd. Hyman v. 
 . yA. GOL. 
os L. J. K. B. 770. 


972. Add. Anno 
McNeall v. Hawes, 


ne v. 278. Add. Annotation: — Mentd. Cockburn v. 


Smith, [1924] 2 K. B. 119. 


Franklin 
Mentd. May v. May | 


[1923] 2 Kx. I2 FQ 


Part Ill—Formation of Contract. 


278. Add. Annotation :—Mentd. Jones (Holloway) 
v. Woodhouse, [1923] 2 K. B. 117. 

297a. Offer & acceptance-—-Though in pursuance 
of unenforceable agreement. |— Rosr & FRANK 
Co. v. CROMPTON (J. R.) & Broturrs, Lrn., 


No. 4, ante. 


298. After this case add ‘‘ Course of conduct.}|—- 


PART Il. SECT. 6, SUB-SECT. 2. 


238 xvi. —-— .J—An agreement 
between a dealer in automobiles & the 
maker thereof, providing that it should 
be construed a an agreement between 
the dealer signing it & all other dcalers 
“who have signed o simlar ugreec- 
ment "-—Held: to bring about a 
contractual relatiouship botween such 
dealers involving an obligation for 
breach of which an action would He 
by one dealer agunst. another who 
signed such ugrecinent — MCCANNELL 
» Manik McLAREN Moors, Lp,, 
{1926} 1D L. R 282; [19z6} 
W. W.E. 353: 36 B.C. R. 369.--CAN, 


sa. ——— Member of nublic-~Agree- 
ment between stred railway de mune- 
eupalily.|-- leroop. New BRUNSWICK 
Power Co. (N. 18.), [1928] 1 D. 7. ft. 
332, --CAN. 

PART HI. SECT. 1. 

sf. Contract subicct to approval — 
Effect of anpprowal.|-- Held: the etteet 
of a clause in a contract, which made 
the ugreement subject to the approval 
of the Governor-General jn Counel, 
was to suspend the contract pending 
the giving of such approval, & upon 
such approval being given the contract 
took cffect & became enforecable.-- 
BANKS PENINSULA ELRCTRIC-POWER 
BoARD v. AKAROA BoROUGH COUNCIL, 
[1923] N. Z L. TR. 880.—N.Z,. 

sk. Sufficeency of approval.| — 
A contract contained a provision that 
it should be deemed orxecuted & become 
binding only when approved by the 
rroper officers of the vendor co. 
Soneath the signatures of the con- 
tracting partics a form of approval 
was signed by certain persous as 
managers. There was evidence that 
they occupicd those positions, but no 
evidence that tbey wero the proper 
officers of the vendors for approval of 
the contract :—AHeld: approval could 








TOL 5 


310. Add. 


be shown by the subsequent conduct 
of the vendors.— GENERAL SUPPLY Co 
OF CANADA v. O'NEILL MORNIN 
MACHINERY Co., [1924] 2 D. L. BR. 
183; 1 W. W. kh. 1017.—CAN. 

sl. Contract for carriage of goods— 
Letter erpressing wish fur iuvsurance 
of goods.)—Held: the contract. wus 
complete when the agent received the 
goods & gave a receipt, which con- 
tained the terms of the contract, & 
the letter was only a request to insure, 
& formed no part of the contract.-— 
McGoLprRick v. KASTERN EXPRESS Co. 
(1872), 14 N. B. RR. Pug.) 138.— CAN. 


PART III. SECT. 2, SUB-SECT. 1.— 
A. (a). 

5 i. -}—~ACME GRAIN Co., LTD. v. 
WENAUS, [1917] 3 W. W. R. 157: 36 
D. L. R. 347; 10 Sask. L. KR. 305.— 
CAN. 

b i. -——.]}-—In an action brought 
ngainst cxor. of a farmer who had died 
intestate, the pursuer averred that 
deceased, ui child/ess widower & an 
invelid, proposed to him that, if he 
rave up @ situation which he then bad, 
resided with him at the farm, & looked 
atter him & the farm, he would inake 
the pursuer his heir; that, after con- 
siderntion & induced by the repre- 
sentations of the deceased. he accepted 
the proposal, lived with the decoased 
for sixteen years as his companion & 
nurse without. reminuneration, & suc- 
cessfully managed the farm; & that, 
owing to the faiJnre of deceased, in 
spite of his representations, to mako a 
willin favour of pursucr, he had suffored 
material Joss. He accordingly claimed 
to be indemnified for this loss, which he 
estimated at £6,000, or, alternatively, 
to be recompensed in go far as the 
estate had benefited from his services. 
The ct. dismissed the action as irre- 
levant, holding that pursuer’s aver- 
ments did not import a legal claiin 





See pp. 52, 67, 114, 115, Nos. 289, 389, 747- 
IsTOPPEL, Vol. XXI., pp. 290, 291, 
No. 1034.” 


Annotations :—Refd. 

Thomassen, [1929] 1 Ch. 426. 
mere v. Wallace, [1920] 2 Ch. 1; 
Beck v. Hackett, [J929| 1 K. 2B. 321. 


Kennedy  v. 
Mentd. Hiles- 
Weddle, 


enforceable against the deceased’s 
exeentry, m respect: (a) that nothing 
nore was disclosed than a more 
expression of intention on the part. of 
the deceased to make the pursuer his 
heir; (b) that, even on the assumption 
that a definite promise of beirship was 
averred, such a promise could have 
been proved only bv the writ of the 
deceased, & here admittedly no writ 
existed ; (c) that no priumd facie case 
for indemnification on ground = of 
equity was disclosed, the loss averred 
by the pursuer as a result of the 
deceased’s representations being based 
solely on hypothetical calculations & 
not on actual outlay.—-Gkay po. JOUN- 
STON, [1928] 8S. C. 659.—SCOT, 


sm. Conatruclton —Amhiguous offer.) 
-~-Where a written offer is arnbiguous, 
it may be construed according to the 
contemporaneous interpretation put 
upon it by the maker & receiver.— 
MANNING v& CARRIQUE (1915), 9 
O. W.N. 61; 34 0. L. R. 453.—CAN. 


PART III SECT. 2, SUB-SECT. 1.— 
C. (a). 


328i. What amounts to—Counter 
offer.J}—Specific counter offer or re- 
jection puts an end to an offer.— 
SHAw wv. JONES, [1924] N. Z L. R. 
1133.-—N.Z. 

328 ii. —— -} Deft, through 
lis agent, sent pitf. an offer to sel] him 
Jand for $1,800 on terms. PItf wired 
the agent : ‘‘ Send lowest. cash price. 
Will give $1,600 cash. Wire.’”? ‘The 
agent replied by wire: ‘ Cannot 
reduce price.” Pltf. thon wrote 
accepting the offer :—J/eld: the tele- 
gram reading ‘‘ Cannot reduce price ’’ 
Was a renewal of the origina! offer, not 
merely a rejection of pltf.’s counter 
offer, & pltf ’* acceptance of it com- 
pleted a contract of sale.—LIVING- 
STONE vt. EVANS, [1925] 4 D. L. R. 
769; 1925) 3 W. W. R. 453.—CAN. 





tin, 


A 


tation -—Refd. Edwards v. Porter, 


339a. ——.]|—-HORSFALL v. GARNETT (1858), 6 


845. Add. Annotation :—Mentd. Catton v. Ashwell 
& Nesbit (1927), 44 T. L. R. 130. 


Sale of annuity—Execution of release. }— 
KENNEDY v. THOMASSEN, No. 3081a, post. 


396. Add. Annotations :—Refd. Jones (Holloway) 
v. Woodhouse, [19283] 2 K. B. 117. Mentd. 
Bradford v. Price (1923), 92 L. J. K. B. 871. 


416. To the existing pereeteeh, after the word 
‘“‘ accepting,” add ‘‘‘ subject to the terms 
of a contract being arranged.’ ”’ 


——- “Orders to be acknowledged 
by return.’’]—Defts.’ departmental manager 
orally agreed on their behalf to buy 
certain goods from pltf. & signed an order 
form on which was printed the clause, 
‘orders to be acknowledged by return,”’ 
but this term had not been orally agreed 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 
a clause which had not been agreed :—Held : 
(1) the words on the order form, ‘ orders to 
be acknowledged by return,’ were not 
intended to be words of contract; (2) the 


387a. 








418a. 


PART I}. SECT. 2, SUB-SECT. 1.— understanding of 


420a. 


offer made.\—The 


Vol. XIl.— Contract. Cases 389a—420a. 


words “ by return” related only to the time 
within which, & not to the method by which, 
acknowledgment was to be made, & therefore 
there was a concluded contract, & pltf. was 
entitled to recover.—WILLIS v. Baaas & 
Sait (1925), 41 T. L. R. 453; 69 Sol. Jo. 
543, 


420. Add. Annotation :—As to (2) Dbtd. Curtis 


Moffat v. Wheeler, [1929] 2 Ch. 224. 


.j—Lorp CarRNs indeed 
seems to have considered that, if the phrase 
(“‘ subject to the title being approved by 
our solrs.”’] meant what the Ct. of Appeal 
thought it meant, it would follow that the 
purchaser was at liberty through the medium 
of his solr. to decline the title from mere 
caprice ; but none of the judges accepted this 
extreme view. IJtis reasonable, they thought, 
to imply good faith as a necessary ingredient. 
On the other hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting not the 
approval of his own solr., which is their plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (MAUGILAM, J.).—CURTIS 
Morrat, Lip. v. WITEELER, [1929] 2 Ch. 224 ; 
98 L. J. Ch. 8743 141]. T. 538. 











order on June 7 to resp. to send him on 


C. (0) i. 


337 viii. .}+—Where a document 
was no more than an offer & was 
withdrawn before acceptance -—Jield . 
there was no. contract.—GOODISON 
THRESHER Co. v. DOYLE (1925), 57 
QO. L. R 3800.—CAN. 


PART III. SECT. 2, SUB-SECT. 1.— 
C. (c) iv. 

P i. .}+—Pitf. a momber of & 
holder of a seat. upon a Stock & Mining 
Exchange, 1n July, 1927, entered into 
an agreement with defts. S. & M. for 
the sale to thom of his seat for the 
price of $20,000. In the course & ar 
part of this transaction, a letter wus 
written bv deft. to pltf. datod 
July 27, 1927, stating: ‘‘ I hereby give 
you an option, & guarantee same, for 
you to repurchase tho .. . seat on or 
before Sept. 15, 1927, at the price of 
$21,000 :—Fleld: the giving of tho 
option was iv consideration of the sale, 
& an option so given for a valuable 
consideration, cannot he revoked, & 
is open for acceptance by the optionee 
at any time within the period for which 
the option is given; all that was 
necessary to operate as an effectuul 
exercise of the option was that pltf., 
not later than Sept. 15, should notify 
deft. M. of his acceptance of the offer.— 
FORREST v. SOLLOWAY, [192813 D.L. R 
874; 62 O. L. R. 341.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—A. 


366 vi. Intention to discuss 
terns with third party.J\—Where parties 
have discussed terms, but one before 
finally accepting them Intends to 
discuss the matter with others :-— 
Held: there cannot be said to be a 
binding contract.—CaRBRON CoAL & 
CLay Co v. NANOOBE-WELLINGTON 
ae {1923} 1 D. L. R. 1160.— 

















366 vii. ———.]—PATERSON (A; 
& G.), LTp. vw. HIGHLAND Ry. Co.. 
{1927} S. C. (H. L.) 32.—SCOT. 


366 viii. ——— ——~.]|—BIGELOW v. 
CRAIGELLACHIE-GLENLIVET DIBSTIL- 
LERY Co. (1905), 26 ©. L. T. 186; 37 
S.C. R. 57 oS 

366 ix. —--——- ——.]—-WILSON & Co., 
LTD. v. FARQUHARSON (1906), 3 
FE. L. R. 146.—CAN. 

370 xiii. —— AdAccepiance  atating 


Halifax Graving Dock & plant were 
wrecked by explosion in 1917, & in 
Jan. 1918, the Canadian Govt. passed 
au Order in Counuwil providing that the 
work of repair should, be entrusted to 
applts. on the coudition (inter alia) 
that the latter should contribute the 
amount of insurance it carried & the 
Govt. pay the balance. A letter was 
sent to the co. enclosing a copy of the 
Order & stating ‘tan agreement is 
being prepared & will be submitted 
shortly for signature,”’ but no agrce- 
ment was ever oxccuted. Two days 
later the co. wrote to the Minister of 
Public Works that the terms of the 
Order were sutisfactory & adding, ‘* but 
in order that all will be quite clear our 
understanding 1s that we are to assign 
our insurances & policies to the Govt., 
& that the temporary buildings now 
being constructed are to be replaced 
by permanent buildings of the same 
kind as the original’? :—J/eld: the 
letter of the co. to the Minister did not 
contain an unqualified accoptance of 
the terms sct outin the Order in Council. 
—~HALIFAX GRAVINU Co. v. LT. (1921), 
62 8S. C. R. 338.—CAN., 

370 xiv. -]}—CANADA PERMA- 
NENT MORTGAGE CORPN. v BARNARD 
(Sask.), [1926] 1D. lL. KR. 153.—CAN, 


370 xv. —~—-.] —LEFERVRE ¢. Monnau 
(Alta.), [1928] 1 D. L. RR. 1019. --CAN. 


sp. Time for— Time limited by 
contract.)}—Where applt. had not noti- 
fied his acceptance within the fixed 
time, & in the absence of proof that 
resp. had waived his mght to demand 
definite written notice as stipulated :— 
Held: there was no valid acceptance, 
—Laws v. RUTHERFORD, [1924] App. 
D. 261.—S. AF. 





st. —-— Within reasonable time.|— 
SHATFORD v. B. C. WINE GROWERS, 
LTp., {1927} 2 DD. L. KR. 7593; 38 


B.C. R. 419.—CAN. 


PART IiI. SECT. 2, SUB-SECT. 2.— 
B. (a). 


380i. Necessity.J-~BARRETT v. Ra- 
PELJE (1835), 4 O. S. 175.—CAN. 


PART II. SECT. 2, SUB-SECT. 2.— 
- (b) ii. 


sz. Delivery of goods—Before time 
laid down in order.|}—Applt. sent an 


44] 


hire a binder, to be delivered on or 
wbout Oct. 1. The order contaimed a 
term that it was not {(o be binding on 
resp. until received & ratified in 
writing or by netual delivery of the 
goods to applt, & that the order might 
be cancelled by appli. giving notice 
to resp) by registered letter at least 
thirty days prior to date for delvery, 
with a provise that tf prior to that date 
or six months thereafter applt. ordered 
a@ binder from any other person, resp. 
might by registered notice revive the 
order, & deliver the binder within 
thirty days. An agent of resp. was 
told by appit. that he wished to cancel 
the order, as he was buying a 
harvester, & the agent notified resp., 
but no notice was givon by applt to 
resp. On Sept. 2, resp. forwarded 
by rail a binder to applt., & wiote 
him stating that the binder hal been 
furwarded por rau. The machme 
arrived, & applt. refused to fake 
delivery, but admitted he had recotved 
the letter :—Held: the letter did vot 
amount to a ratification of the order, 
& a delivery on Sept. 2 did not neces- 
sarily imply a delivery pursuant or 
referable to the stipulation in the 
contract. for delivery on or ubout 
Oct. 1, & thero was no acceptance of 
the order.— BLACKKLTT 0. CLUTTERBOUCK 
BROTHERS (ADELAIDE) Lrp., [1923] 
Ss. A. Ss. fk. 301.—AUS. 


PART III. SECT. 2, SUB-SECT. 2.—C. 


403 ii. -—— Whether motive for 
informing material j\—Areward was pub- 
li ly offered by the Govt of Western 
Australia ‘for sueb information as 
shall lead to the arrest & conviction 
of the person or persons who com- 
mitted the murders’? of two police 
officers. C. who knew of the offer, 
gave information that led to the arrest 
of one person, & the conviction of that 
person & anothor for the murder of one 
of those officers. By petition of right 
under Crown Suite Act, $98, C. 
claiined payment of the reward :— 
Held : unless petitioner bad performed 
the condition of the offer acting on 
the faith of or in reliance upon the 
offer, there was no acceptance of the 
offer, &, therefore, no contract between 
the parties. —R. v. CLARKE_(1927), 40 
Cc. L. R. 227; [1928] Argus L. R. 97.— 
AUS. 





Cases 429a-- 5888. ENGLISH AND EMPIRE 


429a. ——— What amounts to—Offer of house & 
** furniture ’’—Acceptance of house & “* fur- 
niture & fittings as it stands.’’|—Pitf. having 
an option from deft. to purchase a freehold 
house ‘‘ with furniture for £4,000,’’ wrote 
accepting deft.’s offer to sell the house “ with 
the furniture & fittings as it stands’’ :—Held: 
there was a concluded contract between 
pltf. & deft.—GorFIn v. HOULDER (1920), 90 
L. J. Ch. 488; 124 L. T. 145. 

Add. Annotation :—Folld. Willis v. Baggs & 
Salt (1925), 41 T. L. R. 458. 


-}—WILLIS v. Bauas & Sat, No. 


4.37. 
448a. 








418a, ante. 


Add. Annotations :—Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394; Phipps (Northampton 
& Towcaster Breweries) v. Rogers, [1925] 
1K. B. 14. 

466. Add. Annotation :—Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 


467a. Offer & acceptance by telegram.|—-Where 
an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
that his telegram had a meaning which would 
not be apparent to the other contracting 
party.—Rorn (L.) & Co., Lrp. v. TAYSEN, 
TOWNSEND & Co. & GRANT & GRAHAME 
(1896), 12 T. L. R. 211; 1 Com. Cas. 306, 
©. A. 

Annotations -- Reid. Nickoll & Knight. v. Ashton, Edridge, 
(190012 Q. B. 298; ‘Tredegar lron & Coal Co. v. Hawthorn 
(1902), 18 T. L. RR. 716 

467b. Acceptance by telegram—Effect of word 

‘‘ writing ’’ in telegram.]—HowarrHi ov. 

FoRvDER (1903), 48 Sol. Jo. 52. 

Add. Annotation :—Refd. Re Sandwell Park 

Colliery Co., Field v. The Co., [1929] 1 Ch. 

77, 


Add. Annotation: — Consd. 

Ames, [1925] Ch. 96. 

Add. Annotation :—Refd. Edwards v. Porter, 

{1925] A. C. 1. 

For ‘* Question of law——-Not question of fact °’ 

in the catchwords read ‘‘ Whether question of 

law or fact.’’ 

4872. -}+~—Where a contract is made, not 
in express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 


465. 


476. 


478. Rawlinson v. 
480. 


487. 








DigEst SUPPLEMENT. 


with reference to the situation & intention 
of the parties, whether a contract has 
actually been completed.— RIcHARDS v. Hay- 
WARD (1841), 2 Man. & G. 574; 2 Scott, 
N. R. 670; Drinkwater, 136 ; 10 L. J. C. P. 
108; 1383 BE. R. 875. 


.|—CapDICK v. TERRY (1864), 5 
New Rep. 137. 

Add. Annotation :—Mentd. Slack v. Leeds 
Industria] Co-op. Soc., [1923] 1 Ch. 431. 


After the cross-references following this case 
insert ‘* Construction of contracts by corre- 
spondence.}—See DEEDS, Vol. XVII., p. 245, 
Nos. 588-592.”’ 


Add. Annotation :—Folld. Chillingworth v. 

Esche, [1924] 1 Ch. 97. 

496. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

‘* Subject to terms of contract being 

arranged.’’] —-L{ONEYMAN v. MARRYATT, 

No. 416, ante. 


504a. Lease ‘‘to be drawn by counsel.’’|— 
pie v. PAINTER (1608), Noy, 128; 74 
E 109% 

Annotation -— Reta. Goodtitle d. Estwick v. Way (1787), 1 

Term Rep. 73 

511. Add. Anudiaiinis :—Refd. Chillingworth v. 
Iische, [1924] 1 Ch. 97; Keppel v. Wheeler, 
[1927] 1 K. B. 577. 

‘“The usual public-house contract to 
be entered into.’’]|—JLucas v. Hau, [1899] 
W.N. 92. 

514. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

5381. Add. Annotation :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 

534. Add. Annotation :—Refd. Chillingworth v. 
lische (1923), 129 L. T. 808. 


|.-—Plti. wrote to deft. an offer 
to sell a house to her fora certain sum subject 
to certain unspecified covenants, & deft. 
signed at the foot this statement: ‘* I accept 
the above offer subject to contract.”? The 
solrs. of both parties approved a draft formal 
contract, but deft. refused to execute it. In 
an action for specific performance :—Held : 

the words ‘subject to contract” did not 
mean that deft. bound herself if the parties’ 
solrs. approved a formal contract, but meant, 








487b. 
488. 


489. 


492. 


501a. 








513a. 





539a. 








PART III. SECT. 2, SUB-SECT. 2.—D. 


425 viii. .}+—Doeft., through his 
agent, offerod pltt. 300 tons of hay at 
$22 per ton. Pitf. accepted, & the 
agent wired his principal asking that 
shipinent be rushed. Deft. rephed 
that he could uot coufirm the order 
for immediate delivery, but would 
book for delivery the last of the 
month :—Held: a contract valid in 
law was then completed, & deft. 
could not subsequently vary it by 
demanding a deposit of $2 er ton as 2 
condition of shipping. ALLAM ¥. 
ate (1922), TO N. “s. R. 508.— 





PART II. SECT. ye ‘aepadiaiaiel 3.— 





451 ili. neh not made by post— 
Acceptance binding only at time o 
ee ]-— CHARLEBOIS v. BARIL, [1927] 
3D. L. R. 762.—CAN. 


sa. dt place of posting—Contract 
under Farm Implement Act, R. = &., 
1920 (c. 128).J—ELLarD v. WATE LOO 
a ue ae +3928) ir I R. 


207 ; ag Pe 94; 20 
Sask. OR 01 iCAN 


PART III. SECT. 2, SUB-SECT. 4. 

471 xii, ———.]}—Bruce v. TOLTON 
(1879), 4 A. R. 144.—CAN. 

479 v. Acceptance by tele- 
gram—Iresh term inserted in letter of 
confirmation. ]}—ST. DENIS Ae es ty 
pad Pe LTD., [1923] 3 W. W. R. 


Effect of corr 








489 iif. CSPOTULENCE 
coupled with conduct—Substantial part 
of yoods delivered.|—Held: a contract 
was established whoreby pitfs. became 
bound to deliver the remainder of the 
goods.—HAWILTON GEAR & MAOHINE 
Co. v. LEWIS ie aie ae oe Beers 3 
D. lL. R. 367; 640. L —CAN. 


PART III. SECT. 2, SUB-SECT. 5. 


490 x. -}/~—Where a proposal to 
manufacture certain steel rails was 
accepted in writing by the party to 
whom it was sent, such acceptanco 
stating that it would be followed by 
a furmal contract, & where it appeared 
that the formal contract was intended 
solely to embody the agreement already 
arrived at :—Held: in such a case, 
looking to the intentions of the parties, 
the ocontractua) relations between 
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them should be regarded as based 
upon the terms s0 agreed 4 upon.— 
DOMINION IRON & STEEL Co. v. KR. 
(1920), 67 D. L. R. 609; 20 Exch. C. i. 
245.—CAN. 


490 xi. ——.]—HaARICHAND MAN- 
OHA rans Vv. Sa ge LUXMAN GOKHALE 
1922), L. R. 50 Ind. App. 25.—IND. 








fi .}—An option for sale 
read. as follows: ‘‘ The owners agree 
to gave H. the option to purchase the 
lands herein leased at any time within 
the period of lease for $25 per acre, 
$2,000 cash & the balance at six per 
cont. interest & half crop payients, 
by agreement to be drawn up” :— 
Held: the wordr “* by agreement to be 
drawn up °’ had the same effect as the 
words ‘‘ subject to an agreement to be 
drawn up,’’ &, since the agreement was 
to be on‘the crop- payee plan, the 
ct. could not supply the details neces- 
sary to complete it, & the option did 
not of itselt constitute an enforceable 
contract.—BOCALTER v. a 410261 
4D. L. R. 948; 11925) 3 W R. 
577: revsg. 19 Sask. L. R. 417; ; Lage) 
2W.W.R. 4 AN. 


| 
e 


in the circumstances, ‘‘ subject to the execu- 
tion by the parties of a formal contract,” & 
therefore the action failed.—WuLSON v. 
BALFoUR (1929), 45 T. L. R. 625. 


540. Add. Annotations :—Apld. Chillingworth v. 
Esche, [1924] | Ch 97; Lockett v. Norman- 
Wright (1924), 69 Sol. Jo. 125: Wilson v. 
Balfour (1929), 45 'T. L. R. 625. Refd. Nevile 
Reid v. I. R. Comrs. (1922), 12 Tax Cas. 545. 


540a. -]—An agreement subject to con- 
tract is merely in the stage of negotiation 
(SARGANT, L.J.).—KEPPEL v. WHEELER, 
[1927] ] K. B. 577; 96 L. J. K. B. 483; 136 
L. T. 203, C. A. 

545. Add. Annotations :—-Consd. Chillingworth v. 
Esche, [1924] 1 Ch. 97. Apld. Lockett +. 
Norman-Wright (1924), 69 Sol. Jo. 125; 
Wilson v. Balfour (1929), 45 T. L. R. 625. 
Refd. Nevile Reid v. I. R. Comrs. (1922), 12 
Tax Cas. 545. 


546a. ‘* Subject to suitable agreements being 
arranged between your solicitor & mine.’’]— 
The words “ subject: to suitable agreements 
being arranged between your solr. & mine ”’ 
are indistinguishable in their effect from such 
words as “ subject to formal contract,’’ 
** subject. to contract,”’ or “‘ subject to proper 
contract to be prepared by the vendor’s 
solr.,’’ & do not. import a binding agreement 
between the parties. —LOCKETM v. NORMAN- 
WRIGHT, [1925] Ch. 56; 94 L. J. Ch. 123; 
132 L.. T. 582 , 68 Sol. Jo. 125. 
“* Subject to a proper contract to be 
prepared by the vendor’s solicitors.’’ |—By 
a document of July 10, 1922, the purchasers 
agreed to purchase certain freehold land & 
a@ nursery from the vendor “subject to a 
proper contract to be prepared by the 














546b. 


vendor's solrs.”” & acknowledged having paid | 


£240 ‘‘ as deposit & in part payment of the 
said purchase-money.’’ Completion was 
fixed for Nov. 2. The purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 


—— ee ee 











643 i. Solicitor to approve form 





1920 (c. 128), 8. 18, is not complied 
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by the vendor’s solrs., approved by the 
purchasers’ solr., executed by the vendor, & 
tendered to the purchasers for execution. 
The purchasers. however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit :—Held: 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit.— 
CHILLINGWORTH v. ESCHE, [1924] 1 Ch. 97 ; 
93 L. J. Ch. 129; 129 L. T. 808; 40 T. L. R. 


23; 68 Sol. Jo. 80, C. A. 
Annotations :-—-Apld. Lockett v. Norman-Wright, [1925] 
Ch. 56; Wilson v. Balfour (1929), 45 T. L. lk. 625. Refd 
Keppel v. Wheeler. [1927] 1 K. 33. 577. 


546c. ‘‘ Formal contract to be signed in due 
course.’?|—RONALD FRANKAU PRODUCTIONS, 
Lrp. v. BenL (1927), 65 L. Jo. 333° 164 
L. tl’. Jo. 504. 

Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

Add. Annotation :—Refd. Berners v. Fleming, 
(1925] Ch. 264. 

Add. Annotation :—Mentd. Kinch rr. Walcott, 
[1929] A. GC. 482. 

568a. -——.]—GuiLprorp Trust, Lrn. vo POHL 
& Marircu (1928), 72 Sol. Jo. 171. 

Add. Annotation :—Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

Add. Annotation :---Consd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

Add. Annotation :—Refd. Brocklebank v. f., 
[1924] 1 K. B. 647. 

Add. Annotation : —Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 30G. 

Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1925] 2 K. B. 612. 

Add. Annotation :-—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. LB. 306. 

Add. Annotation :~—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. bB. 669. 


Add. Annotation :—Refd. Shears v. Jones 
(1922), 128 L. T. 218. 





555. 
559. 


560. 





567. 
568. 
576. 
581. 
587. 
588. 
590. 
611. 











Defts.’ letter of repudiation to their 


of contract.}—-An option agreement 
provided that in the event of the pur- 
chaser deciding to accept the option 
by entering into an agreement to pur- 
chase the land, ‘ such agreement to 

urchase shall be on a form approved 

y the vendor’s solr.” :—Held: the 
execution of a further contract was not 
necessary to the cxistunce of an enforce- 
able contract to purchase.—-VITALY v. 
BRYAN (Alta.), [1927] 1 D. L. R. 244; 
(1926) 3 W. W. R. 785.—CAN. 


PART Ill. SECT. 3, SUB-SECT. 1. 
555 xiv. -——.}CoLE v. SUMNER 
(1900), 30 S. C. R. 379.—- CAN. 
655 xv. .}~ GRAHAM v. GRATAM 
(Man.) (1914), 27 W. L. R. 263; 16 
D. L. R. 485.—CAN. 


oi. Burdenof proof.|——Itis never 
necessary to prove in the first instance 
that either party to a contract under- 
stood the lcgal effect of a term thereof ; 
if a party secks to escape the liability 
imposed by a term of the contract, he 
must adduce evidence to establish 
rounds of excuse.—-THORESON  »v. 
LAIRMORE ScHOOL DisrricT BoarRp 
OF TRUSTEES, [1927] 1 D. L. R. 1178; 
[1927] 1 W. W. R. 449; 22 Alta. L. R. 
415.—CAN. 











pt. —— Failure to read over 
whole contrac!.J}—Where a purchaser of 
a large farm implement doce not read 
English, Farm Implement Act, R. S. S., 


with unless the whole contract is read 
over & explained to him in his own 
language, even though he understands 
some Knglish &, after the whole con- 
tract has beon read to him in Enelish, 
those portions of it which he says he 
does not understand in English are 
read over & explained to him in his 
language, & he says he understands, 
it all —ADVANCE KUMELY ‘THRESHER 
Co. v YorgGa, [1926] 3 D. L. R 517; 
{1926} S. C R. 397.—CAN. 


ji. Burden of proof.}— 

ere @ contract was drawn up by 
a magistrate, who was employed for 
that purpose, &, after being reduced 
to writing, it was read over to deft., 
who signed by his mark :—Held: the 
burden was upon deft. of establishing 
that the ducument was not his agrce- 
ment.—KEppDY v. DAUREY (1913), 47 
N.S. R. 229; 12 D. L. R. 621; 13 
EK. L. R. 163.—CAN. 

piii. MILLAR v. ELLARD, 
[1927} 2 D. L. R. 102.—CAN. 

iv. —— Party antozxicated.}— 
SCHOFIELD v. TUMMONDS (1858), 6 
Gr. 568.—CAN. 

564 i. —— Contract of sale silent as to 
time & mode of payment.}—Defts. hav- 
ing ratified by telegram a contract made 
by their agents. afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
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Pannen peereneaaoe 
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agents attempted to mmpose terms as 
tu the time for payment as a condition 
of accepting the alleged variation :— 
Held; the contract was complete not- 
Withstunding that the particular mode 
or time of payment was not stated. 
—-CAMPHELL v. MAHLER (1919), 43 
O. L. R. 3965; 14 O. W. N. 348; affd., 
15 O. W. N, 339.—-CAN. 


PART III. BReTS 3, Soronee 2.— 
. (a). 


599 i. Contract voidable.}-—-An agree- 
ment in writing by a wife to the provi- 
sious of her husband ’s will in Lieu of the 
statutory provibions :—Held: to have 
been obtained by duress & not a bar 
to her application for rehef under 
Devolution of Estates Act, 1920, 8. 24. 
—Re Bursaw's EsiaTe, [1924] 3 
W. W. R. 807.—CAN 

599 ii. J-—-BORRIS v. 
(1899), 29 S. C. KR. 498.— CAN. 


PART III. SECT. 3, SUB-SECT. 3.— 
A. (a). 





IIIND 


611 vi a. ——.J—RAauruNnaTH PRA- 
SAD » SARJU PRASAD (192%), L. R. 
51 Ind. App. 101. —IND. 


r i, ——.]—Where by reason of 
the confidential relationship existing 
between pltf. & deft. & the influence 
he was able to exert over her by 
asserting knowledge of matters which 
he alleged could be used to. her 


Cases 618—766. 


618. 


614. 
630. 
636. 
650. 
698. 
717, 
739. 
741, 
743a. 


Add. Annotation :—As to (3) Apld. Inche 
a Oe v. Shaik Allie Bin Omar, [1929] A. C. 
After this case add “ Sce, also, FRAUDULENT 
& VOIDABLE CONVEYANCES, No. 834a.” 
Add. Annotation :—Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 
Add. Annotation :—Consd. Inche Noriah 
v. Shaik Alhe Bin Omar, [1929] A. C. 127. 
Add. Annotation :—Consd. Inche Noriah v. 
Shaik Allie Bin Omar, [1929] A. C. 127. 
After this case add “‘ See, also, FRAUDULENT 
& VOIDABLE CONVEYANCES, No. 834a.” 

Add. Annotation :—Consd. Inche Noriah 
v. Shaik Allie Kin Omar, [1929] A. C. 127. 
Add. Annotation :—Consd. Puntypridd Grdns. 
v. Drew (1926), 90 J. P. 169. 


Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 








—Guardians who supply goods to a-pauper 


by way of ordinary poor relief have no right 766. 


to recover from the pauper the reasonable 


preruaiog: which at the trial he admitted 
a 


n 


oO existence, be was enabled to 


Outdoor relief afforded to pauper.] 763. 


722 i. T'ransaction voidable.|—CoLp 


ENGLISH AND Empire Dicest SuPPLEMENT. 


value of the goods so supplied.— PONTYPRIDD 
Union v. DREW, [1927] 1 K. B. 214; 95 
L. J. K. B. 1080; 136 L. T. 83; 90 J. P, 
169; 42 T. L. R. 677; 70 Sol. Jo. 795; 24 
L. G. R. 405, C. A. 

Sec, further, Poor Law. 


Add. Annotation :—Refd. Brandt v. Liver- 
pool, Brazil] & River Plate Steam Navigation 
Co., [1924] 1 K. B. 576. 


Add. Annotations :—Refd. Rederiakt. Trans- 
atlantic v. Compagnie Francaise des Phos- 
phates de l’Oceanie (1926), 1386 L. T. 619. 
Mentd. Layton v. General Steam Naviga- 
tion Co. (1923), 130, L. T. 662; Paterson 
Zochonis » Hider Uempster, [1923] 1 K. B. 
420 ; Lake v. Simmons (1926). 95 L. J. K. B. 
586; The Hayle, [1929] P. 275. 


Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 KK. B. 737. 


Add. Annotation :—Generally, Refd. Meyrick 
v. Dyson (1925), 41 T. L. R. 368. 


Add. Annotaiion :—Refd. Importers Co. v. 
Westminster Bank, [1927] 1 K. B. 869. 


these risks when he has not in his 
contract protected himself against 


procure from pltf. an excessive amount 
for services perforined, which was paid 
by. her even after she had obtamed 
independent advice, pltf. was held 
entitled to recover the same back, less 
® reasonable tmount for the serviees 
porformed.— Disnenr v. CLARRIS (L894), 
20 0. RR. 493.—CAN. 

at ii. ——.]}~—Ihe Warr, KERSTON v. 
TANE (1876), 24 Gr. 225.--CAN. 


PART III. SECT. 8, SUB-SECT. 3.—- 
A. (b) i. 


ai, —---.J]- An aged woman usked 
her son to inquire into the state of ber 
property. Ry bis report thereon she 
was induced to make u transfer of the 
property to him & a daughter —J/cld : 
the mother was clearly capable of fully 
understanding what she was dome, 
& there was no undue inffuenee or 
msrepresentution, & proof of mde- 
pendent. advice was unnecessary to 
support the deed.— Wem ev. Wri 
(LB. C.), [1920] 3 W. W. R. 725.—-CAN. 


PART III. SECT. 3, SUB-SECT. 3,— 
A. (b) iii. 


sc. Donatio mortis causa to paresh 
priest—-Vahd.J—Bouan vo WALKER 
(N. B.), [1928] 4 D. L. RR. 630.—CAN. 


PART III. SECT. 3, SUB-SECT. 3.—B. 

696 i. Onus on party alicgung-- Uniess 
transaction primd facie unconscionable. | 
—RAGHUNAIID. PRASAD 0. SARTU 
Se (1923), L. 1. 51 Ind. App. 161. 


Se eeteeed 


PART III. ae ie 3.— 
. (a). 

716 i, Principles on which relicf 
granted.}-—- UNDERWOOD v. Cox (1912), 
21.0. W. Ro 757; 3 0. WL N. 1112: 
26 0. L. Li. 303.—CAN. 


oa (1911), 1 W. W. R. 314.— 


722 ii. ——.]-—-ERWIN v. SNELGROVE 
(Ont..), [1927] 4 D. L. R. 1028.—CAN. 


PART III. SECT. 4, SUB-SECT. 1. 


741 xii, ——— —--.]}-—KILBORN r. 
FORESTER (1831), 1 Dra. 344.--CAN, 

744 i, From curcumstances. |— 
Rick ov. BURCKHARDT (1925), 36 
B.C. RR. 161.--CAN. 

744 ii. —- .}—-NORTHERN Ry. 
Co. v. LASTER (1867), 27 U. GC. i. 57.— 
CAN 











74°7 ii. —-—.}—Held : an agrec- 
nent by @ co. to repurchase shares was 
established, as the conduct of the co. 
was quite inconsistent with any other 
reason than that it intended & agreed 
to repurchase the Sharos.-- CLARKE 0. 
LaNGs & Ropors, Lirp. (1926), 37 
Bb. C. RR. 77.—CAN. 


PART III. SECT. 4, SUB-SECT. 2.—C. 


ui. -——~ Contract to dig well.}— 
When a party contracts to bore a well, 
with a proviso that he is to be paid a 
proportion of the price if 1t is a dry 
hole, there is un imped promise to go 
the distance bis machinery will bore, 
& Ws because of a rock he does not go 
that distance it is not a ‘f dry hole,” & 
he is not entitled to payment.— 
WINKLER & MARTIN v. HuYrron, [1920] 
ANG W. KR. 982; 13 Sask. L. RR. 335.— 


u ii. ~——.|]--Where a hole is 
caving in & rendering it dangerous 
for him to work, & a well-digger 
ubandons the work without having 
obtained water & without having gone 
to the full depth of his machine, he 
is not entitled to payment for tho 
work already performed. A well-digger 
knows, & must be held to have assumed, 





such contingencies. —SAVIDAN v. LAP- 
LANTK, [1924] 3 D. L. BR. 1089; 2 
W. Ww. Nl. ]222.—CAN. 


u iii. Yontract for removal of 
night soil—Special provisions as_ to 
cleansing.|/—Held: the contract was 
one entire contract & every provision 
in it for strict cleanliness & disinfection 
was of the very essence & nature of the 
contract.—- HUNTER v. Wret MAITLAND 
MUNICIPAL COUNCIL (1923), 23 S. R. 
N. os. W. 420.— AUS. 





PART III. SECT. 4, SUB-SECT. 2.-—D. 


ci. .}—ANDFRSON v. MCINTYRE, 
f1925}3 D L. RR 948 —CAN. 


G ii. Agreement to live on & work 
farm in consideration of father promising 
to devise furm.|\~--Held: the father 
having prevented the son from per- 
forming the work contracted for & 
discharged him from service, the son 
was cntitled to recover on a quantum 
meruil for the work done by him & 
money & materials furnished.-—-KEN- 
TON ve. RENTON (1925), 52 N. B. W. 
356.—CAN, 

Compare p. 395, case f i, post. 








PART III. SECT. 5, SUB-SECT. 2. 


hi, Agreement to accept land in 
satisfaction of debt.J--Held* binding, 
though not in writing.— FLEMING v. 
DUNCAN (1870), 17 Gr. 76.—CAN. 


h ii. Agreement to share com- 
mission.)—-Held: Alberta Statutes, 
1906 (c. 27), not applicable.-—-HEAaTON 
v. FUATER (1914), 27 W. L. R. 98; 16 
Db. L. R. 78; 8 Alta. L. R. 21.—CAN. 


h iii. S. P. KARRAR v. SCHUBERT 








(1914), 29 W. L. R. 540; 7 W.W.R. 
189; 8 Alta. L. R. 21; 19 D. L. R. 
804.—CAN. 


769. 


172. 


7175. 


798. 
803. 
810. 


819. 


840. 


841. 


84-4. 
845. 


845a. 


Vol. XII.—Contract. Cases 769-—859a. 


Part 1V.—The Statute of Frauds. 


Add. Annotation :—Refd. Franco-British 
Ship Store Co. v. Compagnie des Chargeurs 
Trancaise (1926), 42 T. L. R. 735. 


Add. Annotation :—Refd. Monnickendam v. 
Leanse (1923), 39 T. L. R. 445. ; 


Add. Annotations :—Refd. Newman v. Slade, 
[1926] 2 K. B. 328. Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 


Add. Annotation :—Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

Add. Annotation :—Mentd. 
Comrs. (1926), 135 L. T. 759. 
Add Annotations :—As to (3) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76  Refd. 
Rawlinson v. Ames (1924), 69 Sol. Jo. 142. 


Hall v. I. ht. 


Add. Annotation :—As to (1) Refd. Agricultural | 


Wholesale Soc. v. Biddulph 
Agricultural Soc., [1925] Ch. 769. 


& istrict 


Add. Annotations :—Consd. Jacobs v. Batavia ' 


& General Plantations Trust, [1924] 1 Ch. 
287. 
L. T. 142. 


Add. Annotations :—Consd. Jacohs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

Add. Annotation :—Refd. Michael] v. Phillips 
(19238), 130 LT. 142. 


Annolations :—F¥or ‘‘ Refd. Heilbut.. Symons 
v. Buckleton, [1913] A. ©. 30,” read * Dbtd. 
Uecilbut, Symons v. Buckleton, [1913] A. C. 
30.” 

Add. Annotation :-—Refd. Collins v. Uopkins 
[1923] 2 K. B. 617. 


Parol warranty to let for certain pur- 
poses.|—Pltf., in an action for damages for 
breach of warranty in connection with the 
letting to him of certain premises, alleged 
that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
defts. agreed to let & plitf. agreed to take the 
premises in question, defts. verbally war- 
ranted to let the premises for dancing 
purposes. Defts had no power to let the 
premises for such purposes without the con- 





Refd. Michael v. Phillips (1923), 130, 
859. Add. Annotation :—-Apld. Farr, 


sent of the superior landlord, & such consent 
was never io fact obtained. Pltf took pos- 
session under the agreement & expended con- 
siderable sums in alterations, & now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation :—Held: pltf. 
had failed to establish the alleged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let tor dancing & had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract & could not control, vary, or 
add to the terms of the written contract.—- 
CRAWFORD v. WHITE CIty RINK (NEWCASTI.E- 
ON-TYNE), Lrp. (1913), 29 T. L. BR. 318; 57 
Sol. Jo. 357; 77 J. P. Jo. 111. 

Implied warranties.]— See,  gencrally, 
LANDLORD & TENANT, Vol. XXXI., pp. 176- 
181. 


———— 


Smith v. 
Messers (1927), 44 TP. lL. KR. 48. 


859a. - ---- What amounts to—Reconstitution of 


action.|—-Delits. on Jan. 9, !924, agreed to 
sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a linuted co., & uuly notified defts. 
On July 9 it. was orally agreed that the new 
co. should vive defts. a cheque & three bills 
in respect of the indebtedness of the old 
firm, & that defts. should supply to the new 
co. the goods sold under the contract of 
Jan. 9, & accept the new co. as buyers of 
the goods. The new co. subsequently gave 
to defts. the cheque & three bills, but defts. 
did not deliver the goods under the contract 
of Jan, 9 to the new co. The two partners 
in the old firm then brought an action 
against defts. for breach of the contract of 
Jan.9. Yothat action defts. put in a defence 
signed by counsel in which they pleaded, m 
par. 3, that it had been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday a chegue & 


PART IV. SECT. 1, SUB-SECT. 5.—A. 


770) i. Partnership agreement |—A 
contract for a partnership to last longer 
than a year is within Stat. Frauds.— 
HOFFMAN ©. COHEN (Man.) (1014), 27 
W. L. R. 127.—CAN. 


sp. Agreemcnt to be nerformed before 
jixed date — Fired date more than 
one year from agreement—Effect of 
renewals.]—In 1921 deft. promised to 
marry pltf. at a date not later than 
May, 1923. The promise was renewed 
from time to time up to May, 1922 :— 
Held: the contract was one to be 
performed within a year, & a memo- 
randum in writing to satisfy Stat. 
Frauds was  unnecessary.—CYrR v1. 





DUFAULT (1923), 55 O. L. R. 90.— 
CAN. 
sq. Whether statule bar to action 


for dissolution of partnership.J—WoNG 
». Hou, 11928) 1 W. W. ht. 480; 39 
B. Cc. R. 425.—CAN. 


PART IV. perc apace 5.— 
. (a). 

st. Agreement for partnership — 

For tndefinite period.}—A written con- 

tract, which provides for the con- 

tinuance of a partnorship from its date 


until dissolved by mutual consent, 
unless previously deternnuned by a 
speciiicd notice, 18 vot an ugrecinent 
that 1s not. to be performed withiu the 
space of one year from the making 
within Instruments Act, 1915, 8. 228.— 
GinB 7. SELL, [1922] V. L. RR. O61; 28 

L. R. 3050; 44 A. L. TT. J 
AUS. 


PART IV. SECT. 1, SUB-SECT. 5.—C. 


806 ii. S. P. DickKSON tv. JACQUES 
(1871), 31 U. C. KR. 141.—CAN. 


812 i. To commence on following 
day.J—A contract to serve for one year, 
the service to commence on the day 
next. after that on which the contract 
is made, is not. a contract not to be 
performed within a year within Stat. 
Frauds, 8. 4—BELLER vw. BOTs 
(Sask ), [1917] ] W. W. It. 585.--CAN. 

820 ii. ———.J-—A contract for 
sorvice, under which deft is to receive 
** $700 a year, to be increased per year 
until It reaches $1,000," is a contract 
not to bo performed within a year 
within Stat. Frauds.—IFaAIRGRIEVE v. 
aa (1896), 40 N. 8. R. 215. 

AN. 
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823 ii. Share-milking 
ment— Commencement d& fermination 
nol stuted.}-—lleld : the coutract wus 
one for selvices not to be performed 
Within one year from the making 
thereof, & therefore came within the 
stutufte -—HALL v. GOLDSTONE, [1923] 
N.Z. L. R. 916.--N.Z. 


agrees 


PART IV. SECT. 1, SUB-SECT. 7. 


8381. Promise to nay dcht of anaolher 
-~-Subsequent credit quen to guarantor 
as principal deblor-~ Not — entire.J— 
Held: as to goods supphed before the 
alleged promise, the promise was one 
{o answer for the debt of another & 
unde: Stat. Frauds was uncnuforceable 
because of the absence of a memo- 
randum m writing to support it; but 
as to goods supplied subsequently, 
although the account was coutinued 
In the buyecr’s name, it was established 
that tho surety becume the prin- 
cipal debtor & the gouds were sup- 
plied on his account, & no momo- 
randum in writing was required to 
enforce the claiu1.—BATEMAN & Mat- 
THRLWBH U. SPENCER, [1923] 4 D. L. R. 
170: 16 Sask. L. R. 474; [1923] 1 
W. W. HR. 1281.—CAN. 


Cases 859a—983. 


three drafts, & that defts. would supply to 
the new co. instead of to the dld firm the goods 
sold under the contract of Jan. 9, & accept 
that co. as buyers of the goods. The plead- 


- ings were then amended & the action was 


reconstituted, the partners in the old firm 
being struck out & the new co. substituted 
as pltfs., & the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence & relied 
upon Sale of Goods Act, 1893 (c. 71), s. 4, 
as a defence to that amended action :—Held : 
(1) par. 3 of the original unamended defence 
which was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Lucas v. Dixon, 
No. 859, anle.—Farr, SmMitH & Co. ov. 
Mrssmers, Lrp., [1928] 1 K. B. 397; 97 
L. J. K. B. 126; 188 L. T. 154; 44 7T. L. R. 
48; 72 Sol. Jo. 14; 33 Com. Cas. 101. 


914. 
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of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds.—U.S.A. ». Motor 
Trucks, Lrp., [1924] A. C. 196; 93 L. J. 
e 46; 130 L. T. 129; 839 T. L. R. 723, 
Add. Annotation :—Consd. Cohen v. Roche 
(1926), 095 L. J. K. B. v4. 


923a. Agreement to remain in force so long as 


another agreement continued. |—Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to plitfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
co. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it :—Held: 
the two agreements were sufficiently con- 
nected to enable the second to be read with 


862. Add. Annotation :—Refd. Re A Bankruptcy the first, & Stat. Frauds did not prevent 
Notice, [1924] 2 Ch. 76. pitfs. from contending that the first agree- 
888. Add. Annotation :—As to (2) Refd. Chilling- ment was to last for ten years.—FRANCO- 
worth v. Esche (1923), 129 L. T. 808. BRITISH SHIP STORE Co,, LTp. v. COMPAGNIE 
892. Add. Annotation :—Distd. McDonald v. Nash, DES CHARGEURS FRANCAISE (1926), 42 T. L. R. 
Vis cele a | 924 bee Annotation :—Refd. Franco-British Ship 
; eee ° ° are ° 20- , 
B93. food). areas :—Refd. McDonald v. Nash, Store Co. v. Compagnie des Chargeurs 
900 Add Anneli --—-Consd. Farr, Smith v. hata i (3029), 427. L. R786. 
‘ Mosecrs (1927) 44 7 L. R. 48 : 930. Add. aga Refd, Cohen v. Roche 
‘ Beene an raat (1926, 95 L. J. KK. B. 945. 
aah Ral ae aaa: Add. Annotation :—Retd. Cohen v. Roche 
i eens (1926), 95 L. J. K. B. 
900b. Contract rectified by court—On ground of ne ; : 
mistake.|—Where owing to a mistake com- 256- ra nae ee Trust: v. 
mon to both parties to a contract in writing Spero (1929), 46 Tf. L. Wt. 117. 
it does not express the true bargain between 980. Add. Annotation :—Consd. Cohen v. Roche 
the parties, the ct. in England has jurisdic- (1926), 95 L. J. K. B. 945. 
tion, since Jud. Act, 1873 (c. 66), to rectify 983. Add. Annotation :—As to (2) Refd. Chilling: 


the contract & to order specific performance 


worth v. Esche (1923), 129 L. T. 808. 


PART IV. SECT. 2, SUB-SECT. 3.—A. 


900ai. Contract rectificd by court.) 
—As against a defence of Stat. Frauds, 
the ct. has no power to reform a 
writing & then decree specific per- 
formance of it. as reformed.—SWEITZER 
v. GRANGER (1923), 54 O. L. R. 70.— 
CAN. 


sa. Order in Council.}|— Held: an 
Order in Council ought to be regarded 
as a sufficient expression in writing of 
an agreement to pay on the part of 
the Crown.— LaMAaRRE & Co. v. R., 
[1923] Wxch. C. I. 174.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


sb. Contract not absolutely recog: 
nised-—Alleged variation of terms.)-— 
Deft.’s agents in A., on Oct. 14, 1914, 
telegraphed to deft. in business in 
Q., that they had sold to pitfs. a car- 
load of apples for shipment on opening 
of navigation. On Oct. 16, deft. 
answered accepting. On that day the 
agents sent deft. a bought note, 
stating the terms of contract as in the 
telegram, with additions. On Oct. 20 
deft. wrote to the agents: “] will 
return contract, as I find you have 
worded contract ‘ opening of unviga- 
tion 1915.’ I will not accept contract 
on these terms unless they will pay 
for the goods when packed ” :—Held ; 
if the terms of the contract had not 
sufficiently appeared by the telegrams 


& the bought note, the lotter of Oct. 20 
would have supplied a sufficient memo- 
randum to satisfy Stat. Frauds, 
although it contained a repudiation 
of the contract.—CAMPBELL v. MAHLER 
(1919), 43 O. L. R. 3905; 14 0. WLN, 
348; affd., 15 O. W. N. 339.-—CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— 
C. (a). 


923i. Letter referring to previous 
correspondence—Contract constructively 
assented to theretn.}—Vendor’s solr. 
wrote to purchaser's solr. : ** B. informs 
me that he has agreed with R. for the 
sole to him of his holding in fee- 
simple for £10,000. Under’ these 
circumstances we think it would be 
ossible to reasonably limit the title.’’ 
The next day purchascr’s solr., in 
acknowledging be letter, stated: 
“The simple agreement arrived at 
herein appears in the first part of your 
letter, & I suggest that we can dispense 
with any further agreement °’ :— 
Held: tho latter letter constituted a 
note or memorandum sutiiciont to 
satisfy Stat. Frauds, although the 
writer had no intention to sign one.— 
reentry ee TORD) v. LAFFAN, [1924] 


PART IV. ee 2, SUB-SECT, 8.— 


fi. ——— From purchaser to 
Stating terms of purchase. 
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artner— 
In an 


action against D, claiming damages 
for breach of contract to purchase 
bonds, a telegram from D. to his partner 
was produced saying, ‘‘ I absolutely 
bought them yesterday after our phone 
conversation, they agreeing to our 
terms ’’:—Held: parol evidence was 
properly received to show that terms 
had been stated by D., over his signa- 
ture, that they were the only terms & 
were those roferred to in the telegram, 

the two constituted a sufficient 
memorandum within Stat. Frauds.— 
DORAN v. MCKINNON (1916), 53 8. C. R. 
609.—CAN. 4 


PART IV. aaa a Seni 4.— 
- (&). 

9711. General rule.J—A writing is 
not sufficient to make a contract of 
rurchase of land comply with Stat. 
‘rauds unless the parties to the con- 
tract are specified in the writing, 
either nominally or by description or 
referonce, & in such a manner that 
there can be no fair or reasonable 
dispute as to their identity. A letter 
signed by a purchaser, addressed to 
persons who are the vendor’s ageuts, but 
not mentioning the vendor, & there 
being nothing creating a contract 
binding pen the agents personally, 
is not sufficient to make a contract 
enforceable against purchas®r under 
Stat. Frauds.——-MaHLER v. BARKER, 
poze) 3 D. L. R. 292; 2 W. W. R. 
96; 34 B. 0. R. 136.—COAN. 


995. Add. Annotation :—Apld. Re Howden & 
Hyslop’s Oontract, [1928] Ch. 479. 

999. Add. Annotations :—As to (2) Apld. Chilling- 
worth v. Esche, (1923] 1 Ch. 576. Folld. 
Monnickendam v. Leanse (1923), 39 T. L. R. 
445. Generally, Refd. Bernard v. Williams 
(1928), 1389 L. T. 22. 

1002. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 


1017. Add. Annotation :—Refd. Dominion Press 
ee & Hixcise Minister, [1928] A. C. 


1022a. .|—On Nov. 21, 1918, pltf. paid deft. 
£10 & received the following receipt : ‘‘Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.’”’ Pltf. 
proved that on Nov. 21, 1918. before signing 
the receipt deft. verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase-money :—Held: the receipt was a 
sufficient memorandum of the verbal con- 
tract.—AUERBACH v. NELSON, [1919] 2 Ch. 
383; 88 L. J. Ch. 493; 122 L. T. 90; 35 
T. L. R. 655; 63 Sol. Jo. 683. 

1027a. -}—HowarD v. OKEOVER (1778), 3 
Swan. 482; 36 E. R. 933. 

1031. Add. Annotation :—Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 187 L. T. 165. 








1082. Add. Citations :—92 L. J. Ch. 598; 129 
L. T. 659; 39 T. L. R. 576; 67 Sol. Jo. 
638, C. A. 


1059. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 92 L. J. Ch. 461. 

1063. Add. Annotation :—-Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1068. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation :—-Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1077. Add. Annotations :—Refd. Cohen ». Roche 
(1926), 95 L. J. K. B. 915; Behnke v. Bede 
Shipping Co., {1927} 1 K. B. 649. 

1078. Add. Annotation :—As to (1) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotation :—-Refd. Cohen v. Roche 
(1926), 95 L. J. IK. B. 945. 

1092. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


PART IV. SECT. 2, SUB-SECT. 4.— -—CLONCURRY 
B. (b). [1924] 1 1. R. 78.——IR. 
1027 ii. Admission of existence 





of contract.|}—Vendor’s solr. wrote to 
purchaser’s solr.: ‘‘ B. informs te 
that he has agreed with R. for the sale 


(LORD) ». 


PART IV. SECT. 2, SUB-SECT. 4.— 
B. (d). 


Vol. XI.—Contract. Cases 995—1184a. 


1104. Add. Annotation :—Refd. Chaney v. Maclow 
[1929] 1 Ch. 461. 

1107. After this case add ‘‘ See, also, No. 1128a, 
post.” 

1109. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1119. Add. Annotations :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576; Monnickendam v. 
Leanse (1923), 39 T. L. R. 445. 

1121. Add. Annolation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1128a. Purporting to enclose engrossment— 
Coupled with engrossment.|—Circumstances 
(see LANDLORD & TENANT, No. 396a, post) 
in which :—Held: there was a _ sulficient 
memorandum of an oral contract.—LLORNER 
v. WALKER, [1923] 2 Ch. 218; 92 L. J. Ch. 
573; 129 L. T. 782. 

1125. Add. Annolation :—-Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


1170. Add. Annotation :—Apld. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


1172. Add. Annotution :—Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 


1174. Add. Annotation :-—Mentd. Jacobs v. Batavia 
& General Plantations Trust, (1924] 1 Ch. 287. 


1176. Add. Annotations :—As lo (1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch 76. As to 
(2) Refd. Rawlinson v. Ames (1824), 69 Sol. 
Jo. 142. Generally, Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 ‘I L.Lt. 76. 


1178a. —-— -|—In cases under Stat. 
Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shal] only be proved in 
that particular way. In every single case 
under Stat. Frauds, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part per- 
formance, or who has received a part per- 
formance, from taking advantage of the Act 
(ATKIN, L.J.).—He A BANKRUPTCY NOTICE, 
[1924] 2 Ch. 76; 93 L. J. Ch. 497; 131 1. 1. 
307; 68 Sol. Jo. 458; [1924] B. & C. R. 188, 
C. A. 

Annotation: Reid. Huddersfield Fine Worsteds v. Todd 

(1925), 134 L. T. 82. 











| 1184a. S. P. Croysron v. BANES (1702), Prec. Ch. 


208; 24 EB. R. 102. 
Annotation :-—Consd. Kondeau vr. Wyatt (1792), 2 Hy. BI. 63. 


signed, as containing all the terms of 
the contract, is a sufficient. comphance 
with Stat. Frauds.—FRIEDMAN  v. 
MAYER (1913), 25 W. TL. BR. OSL 5 8 
WwW. W. R. 168; 14 DL. RR. 1545 7 
Alta. I. Kh. 60.—--CAN. 


LAFFAN, 


to him of his holding in fee-simple for 
£10,000. Under these circumstances 
wo think it would be possible to 
reasonably limit the title.’?’ The next 
day purchaser’s solr. in acknowledging 
the letter, stated: ‘* The simple agree- 
ment arrived at herein appear in the 
first part of your letter, I suggest 
that we can dispense with any further 
agreement ’’ :-—Held: this lotter con- 
stituted a note or memorandum signed 
by urchaser’s agent sufficient to 
satisfy Stat. Frauds, although he had 
not been apecifically authorised to 
sign such a memorandum, & in wri 

the letter had no intention to sign one. 


q. Read now ‘‘ 1034i.”’ 

1034 ii. —~— Shure-milking agree- 
ment.J\—Held: an incomplete memo- 
randum of the terms of the contract, & 
the rosult was the sume as if there 
were no memorandum at all.—HaLuu 
v. eo etONE: (1923) N. Z L. R. 916. 

1036 fi. ——— Share-milking agree- 
ment.}—-HaLL vw. GOLDBSTONE, No. 
1034 ii., ante.—N.Z. 


PART IV. SECT. 2, SUB-SECT. 5.—A. 


1062 i. Parol acceptance of 
written offer.) —Subsequent oral recogni- 
tion of a memorandum previously 
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sc. Sale & resale— No signature by 
sub-purchaser.j—Held: where Stat. 
Frauds applied liability could only bo 


establishe by an acknowledgment 
in writing.—WORDDINUTON v. BUSH, 
[1923] 3 PD. L. KK. 884; 32 B.C. Rh. 


434.—CAN. 


PART IV. SECT. 2, SUB-SECT. 6.—A. 

1144 in. —— }-Paruo!] evidence 
received to show that terms had been 
stated by a purchaser over his signature 
& wore those referred to in a telegram 
from him to his partner.—DORAN vw. 
CAN. 





Cases 1185—1269. 


1185. Add. Citation :-—sub nom. CHILD v. COMBER, 


3 Swan. 423, n. 
1186a. 
Rep. 86; 88 BE. R. 332. 





1213a. ——— Refusal to pay for instalments unti) 
whole work published.]}— A purchaser con- 
tracted to purchase a series of engravings 
from pltis., the -publishers, by signing a 
circular to the following effect: 
enter my name as a subscriber for ‘ The Cries 
of London,’ to be sent to me as published, 
the price of each of the thirteen plates, 
After pltis. had delivered the first 
four plates of the series, they called on 
deft. to pay for them, but he refused to do 
so till the entire set was published & de- 
livered :-—Held: the words “‘ to be sent to me 
as published ” made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately.— 
HOWELL v. EVANS (1926), 1384 L. T. 570; 42 


£10 10s.” 


T. Ju. R. 310, D.C. 


1214. Add. Citations :—[1923] 2 K. B. 723; 92 
Il. J. K. B. 886; 129 L. T. 830. 


-|\—ANON (circa 1678), 


1217a. 
Abr. 20, pl. 5, LL. C. P 





PART IV. SECT. 3, SUB-SECT. 3.—A. 


1195 ii. ———. / A common law action 
for a balance of the purchase money 
of land sold under a verbal agree- 
ment cannot be maintamed, although 
the deed has been delivered.—McMIL- 
LAN v. WILLIAMS (1894), 9 Man. L. R. 
627.—CAN. 


PART IV. SECT. 3, 
B. (a) 
1200 ii. -}—An item in an 
account stated, being a sum charged 
for the price of a lot of land, does not 
make {it} incumbent on pltf. to prove 
the agreement respecting such land to 
have been made in writing.—DALYON 
v BoTTs (1826), Tay. 281.—CAN. 


SUB-SECT. 3.— 





PART IV. pa eo Pa 
- (qd). 


fi. -—~ dyreement to work in con- 
sideratuun of employer promasing to 
demse — realty—- Luabilluy for — services 
rendcred \-—-Ileld :) the employee was 
entitled to compensation on a quantum 
aneruit for work performed & services 
rendered for deceased employer.—fic 
Muston, Mrston v. GRAY (SASK.), 
(1925) 4 DD. In RR. 8873 [1925] 3 
W. W. It. 656 —CAN. 

Compare p. 391, caso ¢ ii, ante. 


f Si. Value of serviccs—Admissi- 
bility of contract. |—In an action brought 
on a quantum meruit for work done & 
services rendered evidence was given 
of an agrcoment, not in writing, 
whereby deft. agreed to pay a certuin 
weekly salary & also a sum of £200 at 
the end of two years; it was also 
proved that deft. had paid the weekly 
salary but had refused to pay the sum 
of £200 :—Held: although the parol 
agrcement was one to which the pro- 
visions of Stat. Frauds were applicable, 
it was nevertheless admissible as evi- 
dence of the valuc of pitf.’s services.— 
Warp v. GRIFFITHS BROTHERS, LTD. 
(1928), 28 S. Rh. N. S. W. 425; 45 
N. S. W. W. N. 130.—AUS. 


PART IV. SECT. 8, SUB-SECT. 4.—A. 
1217 i. General rule.J}—Stat. Frauds 





-|—Hioster v. READ (1724), 9 Mod. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 
1217b. ——.]—-ANoN. (circa. 1680), cited in 1 


Eq. Cas. Abr. 20, pl. 5; 21 E. R. 842, L. O. 


1284a. 





‘ > 
Please OC. 


559. 


1248a. 





1263a. 





1235. Add. Annotation :—Consd. 
Ames, [1925] Ch. 96. 


1245. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1K. B. 446. 


1247. 4dd. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 


.j|—Re A Bankruptcy Norticr, No. 
1178a, ante. 





i ae :—Refd. Maxwell v. Montacute (1720), Prec. Ch. 
Vv e 


.|—Stat. Frauds not pleadable where 
the agreement is executed in part.—AYLEs- 
FORD’S (EARL) CASE (1727), 2 Stra. 783; 
93 BE. R. 845. 

Annotation :—Oonsd. Whitchurch v. Bevis (1789), 2 Bro. 


Rawlinson v. 


-]—In an action for the specific 


performance of an agreement, where it does not 
appear from the statement of claim whether 
the agreement was in writing or not, a defence 
founded on the Stat. 


Frauds cannot be 


raised by demurrer.—FuUTCHER v. FUTCHER 


1 Kq. Cas. 


(1881), 50 L. J. Ch. 735; 45 L. T. 306; 29 
W. R&R. 884. 


1269. Add. Annotation :—Refd. Hoystead v. Taxa- 


tion Comr., [1926] A. C. 155. 


& Mineral Act, B. C., s. 19, will not 
he allowed to be made instruments of 
fraud.—ROBERTS v. ROBERTS, [1923) 
2W. W. R. 137.—CAN. 


1225 i. Conveyance of tnterest in land 
—Whether evidence of trust admissible.) 
—SMITH v. BENOR (1913), 24 O. W. Rl. 
521; 4 0. W.N. 985; 10 DL. 
824.—CAN. 


PART IV. SECT. 3, SUB-SECT. 4.— 
B. (a). 

1237 wiii. ——- .J—The 
act of part performance relicd on must 
be unequivocally referable to the agree- 
ment alleged.—TILLEY vw. CLEARY & 
HENDERSON (1887), 7 Nfid. L. RR. 
209.— NFLD. 


1237 ix. -———_ ———..]—-In order 
to enforee specific performance of an 
oral contract, whereby deceased pro- 
mised to dovise land to another in 
eonsideration of the latter working for 
deceased until the latter’s death, the 
acts relied on as part performance 
excluding Stat. Frauds must be un- 
equivocally referable to the contract 
asserted, 

The fact that a son left his employ- 
ment & lived & worked on his father’s 
farm) for ten years without drawing 
wages :—TTeld: not to point un- 
miistakably to a contract. by the father 
to leave his property to the son, & the 
alleged contract, not being evidenced 
by writing, was not enforceahle.—Re 
MESTON, MESTON v. GRAY (SASK.), 
j1925) 4 DPD. L. R. 887; [1925] 3 
W.W. R. 656.—CAN. 


1237 x. 











-}—A mother 
undertook verbally to make a will 
leaving to her son W. two farms in D., 
& therebv induced W. to convey his 
farm in B to A. & to pay A. £200. 
She afterwards made a will which gave 
effect to this verbal undertaking, but 
subsequently revoked it, leaving W. 
merely a life interest in the two farms : 
—Held: thore was a sufticient act of 
part performance by W. to take the 
case out of the operation of Stat. 
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Frauds —LOwry v. Rein, [1927] N. 


1237 xi. .J—Whero 
there was a parol agreement between 
pitf. & deft. to the effect that pltf. 
would grant a permanent, lease to deft. 
in respect of a piece of land, & where 
no lease was either executed or 
registered, but deft. was put into 
possession & erected structures thereon 
to pltf.’s knowledge, where It appeared 
that pitf. must have realised deft. would 
not have constructed the same unless 
he was assured of the possession of a 
permanent right in the land, & that 
if the intention of pltf. was not to 
grant such a leasc it might reasonably 
be expected that he would have 
objected to the constrnetion of such 
a building :—Held: in a suit of eject- 
ment by the lessor, that deft. not having 
obtained a lease in conformity with the 
provision of Transfer of Property Act, 
8s. 107, read with TRepistration Act, 
8. 49, can resist ejectment, only if the 
case can be brought within the range 
of one or other of those principles of 
equity which have been held to apply 
to this country.—ANIpb¥Y v. JADU NATH 
MAJUMDAR (1928), I. L. R. 55 Cale. 
1090.— IND. 











PART IV. SECT. 4. 


1258 i. Since Judicature 4dcis— 
Aiitredel | or pleading statute.}—In an 
action claiming damages for conversion 


of goods, if it appears that the title to 
the goods is based on a contract, doft. 
may urge that such contract is void 
under Stat. Frauds, though no such 
defence is plcaded. It is only where 
the action is betwecon the parties to 
the contract, which one of them secks 
to enforce against the other, that deft. 
must plead Stat. Frauds if he wishes 
to avail himself of it.—KENT v. KLIS 
eee 318. C. R. 110; 32 N.S. R. 


1258 ii. -I—The defence of 
Stat. Frauds cannot be raised, unless 
it has been pleaded.—-DOMINION MEAT 
Co. v. JAMESON (1917), 12 Alta. L. R. 
353.—CAN. 








Vol. XII.--—Contract. Cases 1274—1542. 


Part V.—Consideration. 


1274. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A.C. 670. 


1285a. Promise to pay debt for which pro- 
misor not  lHiable-—Agreement  void.|— 
BREALEY v. ANDREW (1837), 7 Ad. & EI. 
108; 2 Nev. & P. K. B. 114; Will. Woll. & 
Dav. 481; 6L. J. K. B. 199; 1 Jur. 526; 
112 E.R. 411 


1285b. —-— Promise to employ person— No 
obligation on promisee to act.}—Held : there 
was no consideration for the agreement. 
PAYNE v. New SoutH WALES Coan & INTFR- 
COLONIAL StRAM NAVIGATION Co. (1854), 10 
Mxch. 283; 24 L. J. Idx. 117; 156 E.R. 


awn 





oat :—Refd. Kelner v. Baxter (1866), L. R. 2 ¢ VP 


1299. Add. Annotation :— Refd. McDonald v. Nash, 
[i924) A. C. 625. 

1350. Add. Annotations :— Refd. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. Mentd. Kiles- 
mere v. Wallace, [1929] 2 Ch. 13 Weddle. 
Beck v. Hackett, [1929] 1 K. B. 321. 


1352. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


1383. Add. Annotations :--—Refd. Cohen v. Sellar, 
f1926|[ 1 K. BR. 5865 Riley 7. Brown (1929), 
98 I. J. Is. B. 739. 


foe 

1388. Add. Annotution :—Mentd. Sweet v. Wil- 
liams (1922), 128 L. T. 379. 

1421a. ——- By agent of joint owner of chattel] to 
co-owner—Part of proceeds of sale of chattel. | 
—Held: sutticient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent, amount. in cash.—SuRTEES v. 
Lister (1861), 7H. & N. 1; 30 L. J. Dx. 
369 3; 158 E. R. 367. 

Annotahion :—Mentd. Miles v. New Zealand Alford Estate 

Co (1886), 32 Ch Db. 266. 

1432a. Agreement to grant annuity.|—A mutual 
agreement by several to grant an annuity 
to a third party may be a consideration 
sufficient to support the grant.-—KENTLEY 
v. MACKAY (1862), 31 Beav. 118 3; 31 L. J. Ch. 
697; OL T. 632; 8 Jur. N.S. S57; 10 
W. KR. 5985 54 Ii. R. 1002; affd., 4 De G. F. 
& J.279, L. JS. 

1459a. ——.]—S., a customer of bkpt., a stock- 
broker, became indebted to him in respect of 
Stock Kxchange transactions in a sum for 


— ee 


—_———_—_——— 


which bkpt., on Dec. 18, 1923, recovered 
Judgment. Later, S. became similarly in- 
debted to bkpt. inafurthersum. On Jan. 15, 
1924, bkpt. assigned both debts to W. to 
secure £500. & covenanted with him that, in 
the event ot his refraining from giving notice 
of the assignment to §., he, bkpt., would, on 
payment of the debts or any part thereof, 
hand the cheque or other lorm of paymene 
to W. In Mar. 1924, J., who acted as solr. 
for both bhpt. & W. in the matter of the 
assigninent, on the instructions of both ° 

without disclosing same, made an agreement 
with S. for the liquidation of tle two debts, 
whereby S. undertook to pay the aggregate 
ameunt thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent ones to the payment of the 
judgment debt; & S. further agreed to 
deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from 8. &, 
as agent of W., collected the amounts as they 
fell due on the notes & paid part thercof to 
W. & retained the balance. After payment 
J. returned the notes to 8S. to be cancelled :— 
Held: the forbearance of W. ov the strength 
ol the deposit of the notes te sue & his 
acceptance of the instahnents constituted 
sutticient consideration for the deposit of the 
notes.--Re Wrrierep, Be pp. SALAMAN, 
(1926] Ch. 167; 70 Sol. Jo. 3285 sub nom. 
Re Wrrurrnp, Be p. SALAMAN’S TRUSTEE, 
Truster v. BANCE, 95 1. J. Ch. 127; 184 
L. T. 264; [1925] B. & C. R. 260. 

1460. Add. Annotation ;: —Consd. Burrell vo. Leven 
(1926),42 T. L. R107. 

1462. Add. Annotalion: -Refd. Lyde v. 
(1926), 42 T. L. RR. d42. 

1475. Add. Annolation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
1525. Add. Annotation :—Refd. Burrell v. Leven 

(1926), 42 T. L. R. 407. 

1527. Add. Annotations :—Refd. Burrell v. Leven 
(1926), 42 T. 1. Re. 407 | Richardson v. 
Moncrieffe (1926), 43 T. L. 2. 3823 Mentd. 
Greenhalgh v. Union Bank of Manchester, 
£1924) 2 K. B. 158. 

1542. Add. Annotation :—Refd. Burrell v. Leven 

(1926), 42 TT. L. BR. 407. 


a 


Tyler 


PART V. SECT. 1. 

1274 iv. -J--A good cause of 
action can be founded on a proinise 
made seriously & doliberately & with 
the intention that a lawful obligation 
should be established.—CoNRADIE  v. 
loussouw, [1919] App. D. 279.— 





PART V. SECT. 2. 


1275 xiv. -}—Pltf.’s goods bein 
about to be sold under F ailsbroas He 
rent, it wus agreed between pltf. & 
deft. that if deft. would go to the 
sale & purchase the goods, pltf. would 
at a future day repay him the price 
é& interest, when deft. was to give him 
the goods. Deft. went to the sale & 
purchased the goods; but. although 
some months afterwards pltf. tendored 
the amount & interest, deft. did not 
deliver the goods :—Held: there was 
no contract on which deft. could be 


J.S. 





held hable for damages.— TIMMINS Uv. 
SURPLES (1876), 26 C. DP. 49.--CAN. 


PART V. SECT. 3, SUB-SECT. 2.—A. 

sd. Fromise to allow offer of option 
to promisor.|—A promise to allow & 
third party to offer the pronusor an 
option on shares docs not constitule 
a valuable consideration.--GIBSON Ut. 
McVeian (No. 1), [1922] 1 W. W. BR. 
151.—--CAN. 





PART V. SECT. 3, SUB-SECT. 2.— 
B. (a). 


si. Abundonment of claum.]-~Where 
any quostion arising between the parties 
on a previous verbal agreement had 
been compronmused, & the compromise 
embodied in wa written ugreement 
Held: sufficient consideration for the 
compromise was ap abandoument of 
a@ claim by each party.—BILODEAU t. 
MoLEAN, [1924] 3 D. L. RR. 410: 2 
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‘ 


W. W. Tt. 631; 34 Man. L. R. 239.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 3.—A. 


4445 iii. ——.]---MOBERLY t_ BALNES 
& Suorris (1857), 16 U. C. Re 2o.-— 
CAN. 


PART V. SECT. 3, SUB-SECT. 3.—- 
B. (a). 


4453 iii, --—~.}-— Where a creditor 
rants an extension of tame for pay- 
ment of a past due debt. & at the Bale 
thine obtains from debtor seeurity for 
the debt, the proper imierence to be 
drawn, 1 the absence of evidence to 
the contrary. in that the extension was 
granted as a result. of the creditor’s 
obtaining the pecurit y.—-O’BRIEN Uv. 
STEBBINS & MULLEN, [1927] 3D.L. fh. 
274; [1927] 2 Ww. W. R. 176; 21 
Sask. L. ht. 478.—CAN. 

29 


Cases 1550—1914a. ENGLISH AND Empire DicEst SUPPLEMENT. 


Add. Annotation :—Refd. Hardie & Lane v. 

Chilton, [1928] 2 K. B. 306. 

1565. Add. Annotation :—Mentd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76. 

1578. Add. Annotation :--Consd. Hyde v. Tyler 
(1026), 42 T. L. R. 442. 

1590. Add. Annotation :—Refd. Hull v. I. R. Comrs. 
(1926), 135 L. T. 759. 

1594. Add. Annotation :—-Mentd. Lewis v. McKay, 
Algate v. Vugler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 

1630. Add. Annotation :—Consd. Rose & Frank 
Co. v. Crompton, [1923] 2 K. B. 261. 

1641. Add. Annotation :—-Consd. Brandt v. Liver- 

ool, Brazil & River Plate Steam Navigation 

Co., [1924] 1 K. B. 5765. 

1659. For ‘(1549)’ read ‘* (1850).” 

1660. Add. Annotation :—Mentd. Re Pinto Leite, 

yp. Des Olivaes, |1TYZY] 1 Ch. 22d. 

1662. Add. Annotutions :~— Refd. The Lord Strath- 
cona, [1925] P. 143. Mentd. Palmolive Co. 

(of England) v. Freedman (1927), 44 T. lL. R. 

86. 


1550. 


1701. Add. Annotalion :-—Refd. Re 
Ka p. Salaman, [1926] Ch. 167. 


1702. Add. Annotation: — Mentd. Re Lloyd’s 
Furniture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. $53. 


1740a. ~— --.|—Promise by a father to his 
son-in-law after the marriage raises a con- 
sideration.—ManrsH v. KAVENFORD (1587), 
Cro. Eliz. 59; 78 EK. RR. 319; sub nom. 
MARSH & RAINSFORD’S CASE, 2 Leon. 11]. 


si pear -~- Consd. ‘Townsend v. Tiunt (1635), Cro. Car. 
408. Riges vr. Bullngbem (1599), Cro. Hliz. 715; 
ie v, Reval College of Physicians (1861), 30 L. J. Ch. 
ol. 
1741, Add. Annotation :—Mentd. Venn v. Tedesco, 


[1926] 2 K. B. 227. 


ee eee 


Wethered, 





1817 Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
1822a. j|—R. v. LopEn' (INHABITANTS) 

(1788), 2 Term Rep. 577; 100 BE. RB. 310. 

1828a. .|—GARBREY v. Brown (1588), 
Gouldsb. 94; 75 HK. R. 1018; eub nom. 
BROWNE v. GARBOROUGH, Cro. Eliz. 63. 

1837. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

1838. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

1839. Add. Annotations :—Mentd. The Empress 
(1922), 92 L. J. P. 42; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451; Pratt v. 
Patrick, [1924] 1 K. B. 488. 

1871. Add. Annotations :-—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450; 
Houghton v. Nothard, Lowe & Wills, [1927] 
. K. B. 246. Mentd. Underwood v. Bank of 
Liverpool & Martins, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

1876. Add. Annotation :—Refd. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 184. 

1877. Add. Annotation : — Consd. 
Divall, [1923] 2 K. B. 500. 

1878. Add. Annotation : — Consd. Rowland v. 
Divall, [1923] 2 K. B. 500. 

1887a. Add. Citations :—[1923] 2 Ch. 452; 92 
L. J. K. B. 944; 129 L. T. 624; 67 Sol. Jo. 
656. 

1888. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

1905. Add. Annotations :—Consd. Chillingworth wv. 
lische, [1923] 1 Ch. 576. Refd. Monnicken- 
dam v. Leanse (1923), 39 T. L. R. 445; 
Bernard v. Williams (1928), 139 L. T. 22. 

1914a. S. P. ANON (1538), Bro. N. C. 163 73 
BE. R. 853. 











Rowland v. 


PART V. SECT. 3, SUB- SECT. ro A. 


1570 i. Discontinuance of action.j\— 
T. a momber of @ solrs.’ partnership, 
borrowed money on the credit. of the 
partnership, without the Lnowledge or 
consent of the remaining partner, W. 
A demand having been made by the 
lender against both partners for repuy- 
ment of the amount of the loan, a 
compromise was arranged between tho 
lender & W. of the claim against the 
latter. Subsequently the lender took 
action against W. to recover the balance 
of the Joan on the ground that the com- 
promise arranged was without con- 
sideration & he was not bound thercby : 
—Ileld: W. entered into the com- 
rOomise in the honest. belief that he 

ad a good defence to the claim, & 
this fact was sufficient to constitute 
a valid consideration for the com- 
proniuse.—O’CONNOR tv. WALDEGRAVE, 
[1928] N. ZL. RR. 480.-—-N.Z. 


PART V. SECT. 4. 

ai,—— ——.]—-Inadequate con- 
sideration alone is not sufficient to 
justify setting aside a settlement, the 
inadequacy not being so gross as to 
prove fraud or imposition. —GISSING 
» EATON (T.) Co. (1911), 20 O. W. R. 
324: 30. W.N. 219; 25 0. L. ht. 50. 
—CA 


Pare i. Whether consideration ade- 
uatc,.J—-GREENHAM v. Watr (1866), 
5 U. CG. R. 365.—CAN. 


PART V. SECT. 5. 
ak. Third party to be allowed to 


offer option. |-—-M. gave G. an option on 
shares owned by M. 1n a co.; the 
consideration exnressed in the option 
was G.’s agroement ‘to make a similar 
proposition ’’to anothersharebolder :— 
Held: the alleged consideration was in 
effvct a mere HLOMEe by Q. to let such 
other sharcholder give him an option 
similar to that given by M., & such 
promise did not constitute a valuable 
consideration.— GIBSON v. MCVEIGH 
(No. 1), (1922]1 W. W. R. 151.- -CAN. 


PART V. SECT. 6, SUB-SECT. 2.-——A. 

1689 i. Promise to perform existing 
agreement.|}—Pltf agreed to build a 
house for deft. fur $6,464. When the 
house was nearly finished a fire took 
place in it, doing considcrable damage. 
Deft. had insured the Uiding & 
received $2,150 from the insurers. 
Pltfs. effected no insurance. After 
the fire, deft. asked pltfs. to go on 
with & complete the work, & gave 
them to wnderstand that she would 
pay over the $2,150 to them :—Held: 
pltfs. were bound. to complete the work, 
& the promise, if there was one, to pay 
for the work which it was their duty 
to do, was not binding for want 
of consideration.—SMITH v. DAWSON 
(1923), 63 O. L. R. 615.—CAN. 


PART V. SECT. 12, SUB-SECT. 1. 


1867i. Non-performance of condi- 
tion.}-— A condition in a special 
timber licence under Land Act (B. C.), 
1908, that no Chinese or Japanese 
should be employed in connection 
therowith is a part of the consideration, 


& the observance thercof is a con- 
dition precedent to the renewal of the 
liccnce.—A.-G. FOR BRITISH COLUMBIA 
v. LROOKS, BIDLAKE & Co., [1922] 3 
W.W.R.9; 638. 0. R. 466.—--CAN. 


sl. Correspondence course in law — 
Not a qualification for practice. }—-A. 
signed a@ contract to receive a corre- 
spondence course in law. In Canada 
this is not sufficient to qualify a person 
to practice in the law. In an action 
for the foes agreed to be paid :—Held: 
this insufficiency did not amount to a 
failure of considcration.—RULE  v. 
ee {[1923) 4 DL. R. 81.— 


sm. Alteration to duilding — Re- 
moved under bye-law.J—An alteration 
made to a building proved to be in 
violation of a bye-law & had to be 
removed. Theownerset up a defence to 
an action for payment forsuch alteration 
that there had been a failure of con- 
sideration :—Held: the owner was 
bound to pay.—-ORPHEUM THEATRICAL 
Co. v. VULCAN JEINGINEERING COoN- 
eae Co., [1923] 3 D. L. R. 52.— 


PART V. SECT. 12, SUB-SECT. 2, 


sp. Option-contract—-Non-completion. ] 
—GOULDING v. RABINOVITOH, [1927] 
3D. L. R. 820; 60 0. L. R. 607.—CAN. 


PART V. SECT. 12, SUB-SECT, 8.—A. 


1888 ii, ——— —-——..]— BUTTERFIELD 
v. CoRMAaCcK & Maokie (1913), 25 
W. LL. R. 457; 13 D. L. R. 817; 7 


Alta. L. R. 26.—CAN. 


Vol. XI.—Contract. Cases 1938— 2028. 


Part VI-—Void and Illegal Contracts. 


1938. Add. Annotations :—-Generally, Refd. Sorrell 
v. Smith, [1925] A. C. 700. Mentd. Brimelow 
v. Casson, [1924] 1 Ch. 302; Reynolds v. 
Shipping Federation, [1924] 1 Ch. 28 ; Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764; British 
Oxygen Co. v. Liquid Air, [1925] Ch. 385. 

1940. Add. Annotation :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 

1961. Add. Annviation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1967. Add. Annotation :—Refd. Dominion Press 
v. Customs & Excise Minister, [1928] A. C. 
340. 

1971. Add. Annotation :—Refd. James v. British 
General Insce., [1927] 2 K. B. 811. 

1973. Add. Annotalions :—As to (1) Apld. Palm- 
olive Co. (of Ingland) v. Freedman (1927), 
44T. L. R. 86. As to (83) Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

1977. Add. Annotation :——As to (2) Refd. Foster v. 
Driscoll, Lindsay v. Attfield, Jindsay v. 
Driscoll, [1920] 1 K. B. 470. 

1981. Add. Annotations :—As to (1) Consd. James 
v. British General Insce., [1927] 2 K. B. 311. 
Generally, Mentd. Re Engelbach’s Lstate, 
Tibbetts v. Engelbach, [1924] 2 Ch. 348; 
Royal Exchange Assce. v. Hope, [1928] Ch. 
179; Perrin v. Dickson (1929), US L. J. K. TB. 
6835. 

1984. Add. Annotations :—Refd. Burrell v. Leven 
(1026), 42 T. L. R. 4073; Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32. Mentd. 


——— 


Greenhalgh v. Union Bank of Manchester, | 


[1924] 2 K. B. 153. 

1986. Add. sAnnotation:— Refd.  Wimployers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. KW. B. 1015. 

1992. Add. Annotalions :—As to (3) Refd. English 
Hop Growers vy. Dering, |1928) 2 K. 2B. 174. 
As to (4) Refd. Papadopoulos v. Papadopoulos 
(1929), 46 T. L. R. 44. 


2011a. Knighthood, |}—If a contract: which is 





| 


| 
| 
| 
| 
| 


illegal as being contrary to public policy has | 


any element of turpitude in it the parties to 
the contract are in pari delicto, & if one ol 
the parties to the contract has been defrauded. 


no action for damages can be maintained by | 


} 
| 
| 


the party defrauded, even though the con- 
tract is not of a criminal nature. 


The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would be conferred if the 
donation was made. P., relying upon those 
representations & in the belief that- the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 
against the charity & its secretary to recover 
back the money he had paid as moncy had «& 
received or as damages for deceit or breach 
of contract :—Held: a contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & illegal contract, 
as being ayainst public policy, XN as T 
that he was entering mto an improper & 
illegal contract he could not recover back the 
money he had paid from the charity as money 
had & received, nor recover damages from the 
charity or its secretary nor clan to repudiate 
the contract as being still executory & recover 
back the money paid.—-PARKIN“ON vv. COL- 
LEGE OF AMRULANCE, Lip. & TARRISON, 
[192572 K. Bos 98 TL. J. WK. £8. L066 3) 133 
L. T. 155; 40 T. lL. R. 886; 69 Sol. Jo. LUT. 


(hk) Agreements Relating to Bankruptey (Vol. XII, 
p. 2t : 
To the existing cross-references add as 
follows :— 
Agreement for withdrawal of petition.|- 
Sce BANKRUPTCY, No. 1306a, ante. 
Agreement for improper distribution of 
estate.|~—- See BANKRUPTCY, No. 4366a, arile. 
Agreements not to oppose discharge.] - 
See BANKRUPTCY, Vol. IV., pp. 516, 547. 
Agreements for payment of debts barred by 
discharge.|\—-See BANKRuUPTcy, Vol. IV, 
pp. 580-592. 
Agreements for procuring assent of creditors 
to composition deeds.|--See BaNkRUPTCY, 
Vol. V., pp. 1120, LLiS9-L145. 
2028. Add. Annotation :—~Refd. Re Lanyon, Tan- 
yon v. Lianyon, [1927] 2 Ch. 264. 


PART VI. SECT. 2. 


0 i. S. P. Kanwak BHAN-SUKHA 
NAND . GANPAT Rati-RAmM 
(1926), I. Ll. Rh. 7 Lah. 442.—IND. 


PART VI. SECT. 3. 


1950 iv. s ge. aes 
BRITISH COLUMBIA bv. BROOKS, BIDLAKE 
& Co., [1922)3 W.W. R.9; 638,C. R. 
466; 66 D. L. R. 475.—CAN. 


PART VI. SECT. 4, SUB-SECT. 1.—-A. 


st. Manufacture of yoods with fulse 
description.) — Pitf. co.’s salesman 
purported to enter into contracts for 
the sale to deft. of quautities of ‘* All 
British ’’? motor tyres & tubes. Tho 
goods would be manufactured in Mel- 
bourne, hut each contract stipwated 
that the words ** uglish Manufacture ”’ 
should be branded upon them, & deft. 
intended to sell the goods, relying upon 
the brand to imply that they had been 


Jiwan | 


manufactured iu Mngland :—dlleld: at 
common law the proposed brand would 
be a fraud on the public, & the maxim 
exturpr causa non oritur acto applied.- - 
BARNET GuLAss RuUBBLR Co., Lrbp. v. 
MCDONALD, [1022] N. Z. L. R. 767; 
Gaz. L ht. 213.—N.Z. 


PART VI. SECT. 4, SUB-SECT. 2.— A. 


1977 iv. }—A contract will not 
be declared unenforceable as being 
against public policy, unless it belongs 
to a class of contracts that the law 
recognises as being within that cate- 
gory. ‘Tho ct. cannot Invent a new 
head of public policy. —WADGERY 1%. 
FALL (Susk.), [1926) 4 D. LR. 333; 
{1926] 2 W. W. I. 657 --CAN, 





PART VI. SECT. 4, SUB-SECT. 2.— 
B. (f£) ili. 

sz. Assignment of money due under 

muil-contract.}—A mail-contract pro- 


451 


hiblted the assignment of moneys due 
thereunder without the consent of the 
Postmuster-General :--—-Held :) such un 
assigninent was not void as contrary 
to pubhe policy, on the analogy of 
assignments of salaries of public 
servants.—HoppDERk & TOLLEY, Tiep. 
oe [1923] N. Z TL. RR. &876.— 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (g). 

sa. Jivrason of revenue laws -Malse 
evo Claim by vendor particeps 
cropuinies. | —Where merchants residing 
m the United States sold goods to deft., 
& combined wath fi ain turnishiage 
false pivoices to evade the revenue laws 
of this Paovinee im respeet of the 
amount of dutics to be pam on the 
importation of sueh goods :-—Held : 
pltfe. could not reeover their value 
from deft. tn this country. —MULLENS ¢. 
KERR (811), 6 OS. 17k. - CAN 


Cases 2084a-- 2199. 


2084a. ——— Marine insurance—Not expressed in 
sea policy.|—No contract for sea insurance 
is valid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance &, not being expressed in a 
policy, was unenforceable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (LORD 

2R).- -NAGOREMULL v. - 
Co., Lrp. (1924), 41 T. L. R. 168, 7.0. 
2089. Add. Citation :—15 Asp. M. L. C. 566. 
Add. Annotations :— Distd. Pinnock v. Lewis 

Peat, [1923] 1 K. 2 690. Mentd. The 

> 


3. 743. 


2089a. Agreement for recovery of betting debt. |— 
Pitf. carried on business as the ‘“ Turf 
Register,’ which in a prospectus issued by 
him was called a “ society ” 3; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 
recovered, he undertook to collect tor the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 
deft, in the terins of the prospectus, that: in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pitf. brought an action to recover 
the amount of debts alleged to have been 
wrongtully collected by deft. in breach of 
the agreement :—-/leld: the agreement was 
iegal & void, being contrary to pubile policy, 
& pitf. could not recover.-—FOoRD v. RADFORD 
(1920), 36 T. L. R. 658 5 64 Sol. Jo. 571. 

2089b. Agreement in breach of trade usage.| —The 
fact that) the rules of the London Metal 


oe ee ee eee a a ee 
ainsi an 





2102a. 


2190a. 


ENGLISH AND Empire DicEest SUPPLEMENT. 


Exchange prohibit a clerk to a member from 
participating in dealings on the Exchange as 
a principal does not make the contracts void 
as being against public policy.— BARNETT v. 
ayia (1925), 41 T. L. R. 660; 69 Sol. Jo. 
824. 





.|—GUIBORN uv. FeLtows (1717), 2 
Eq. Cas Abr. 160; 5 Vin. Abr. 408, pl. 20 ; 
22 BK. R. 136, L. C. 

Annotation :—Consd. Parkinson  v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2118. Add. Annotation :—Consd. Hardie & Lane 


v. Chilton, [1928] 2 K. B. 306. 


2122. Add. Annotalion :--—As to (2) Apld. Foster v. 


Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. 


2153. Add. Annotation :—Apld. Mansfield v. Robin- 


son, [1928] 2 K. B. 353. 


2156. Add. Annotation : —Consd. Foster v. Driscoll, 


Lindsay v. Attfield, Driscoll, 


[19290] | K. BB. 470. 

-—— Inference of new promise after 
divorce.|—Viti., who at the time was a 
married woman, accepted deft.’s proposal of 
she obtained a 


Lindsay v. 





marriage, provided that 
divorce. Pf. did obtain a divorce, & deft. 


then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 
deft. married another woman. In an action 
for breach of promise of marriage deft, 
pleaded that the contract was void in law 
as being contrary to public policy :—Held: 
although the original promise was void yet a 
new promise, atter pltf. had become a tree 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
the wedding, & pitt. was entitled to recover.-— 
SKIPP vy. KELLY (1926), 42 PT. L. R. 258, P. C. 


2199. Add. Annotution :-—Distd. Foster v. Driscoll, 


Tindsay v. Attfield, Lindsay v. Driscoll, |1929] 
1. Wk. LB. 470. 


PART VI. ake i alesis 2. 
- (t). 


2086 iii. — --~—— .}--Deft.employed 
pitf., a Jand agent & member of a 
Municipal council, to sell his land to the 
Closer Settlement: Board under Di- 
charged Soldiers Settlement = Acts. 
Pitf. submitted the land to the Board, 
but before the sale he had resigned 
his position on the council. Under 
the above Actb plitf., as a member of 
the couneil, could be ealled upon to 
advise the Board wm conneetion with 
purchase of land within the muni- 
cipality. In an action by pltf. to 
recover from deft. commission on the 
pile :-—J/eld s) the private imterest of 

If, under his agreement with deft. 
had a tendency to interfere with the 
proper discharge by pltf. of his pubhe 
duty, & the agreement was illegal & 
void as bang agunst public polhev.- - 
Woop tv Lirr_Ln, | 1922) V. be. Wk. 11, 


29 C. L. RR. 5643 27 Argus LL. h. 
400.—--AUS. 
2086iv.-——-—- -.]-—-Jleld -acontract 


by which pltf. was to use bis supposed 
mifluence with lwuembers of the Govt. 
for obtaining contracts mm return for 
u conlmission Was contrary to public 
pohey &  void.——-Carkk-H undis 
CANADIAN GENERAL Ferrie Co, 
(1920), 48 O. I. Rh. 2815 bo DL. te 
506, 19 O. W. N. O91.- CAN. 


2086 v. —-~- ——-. ]— Where u contract 
to pay a commission on vhe sale of 
property toa provincial Govt. is entered 
into on the underslauding that the 
ugent is a person having influence with 


the employees of the Govt. & that he 
will cxereipe such influence to bring 
about the sale —J/Jeld. the contract 
in idlegal.---MacMILLAN vv. MOONEY, 
[W9Zt] 4 D. LR 7625 3 W. WwW. Rh, 
458.—CAN. 


sb. Agreement  befueen solder 
vendor of land to Soldter” Settlement 
Hbourd tor payment to vendor by soldier 
of additional sum j—Held + not un- 
chforceable as being against public 
policv.—WabGERy wv. FALL (Sask ), 
11926]4 D ER 333: [1926] 2 WwW. W. 
R. 657.--- CAN, 


PART VI. SECT. 4, SUB-SECT. 4.— 


B. (a). 
2091 viii. ——- .J—HENIY v. DICKIE 
(1896), 27 O. Ri. 416.— CAN. 
2091 ix. ----.J—J/eld : a deed was 


illegal consideration as bemg the 
oulcotue of a bargain to stifle a prosecu- 
tion against B. for an indictable oficnce, 
X\ was void. Whe offence for which Lb. 
Was hiuble to prosecution was in the 
nature of larceny, & was an indictable 
onence of a public nature.—GOLvs- 
RRovaH, Morr & Co., Lo. vp. BLACK 
(L920), 29 W. AL da. ht. 37.—AUS. 


2091 x. -——-.]---7/eld : an agreement 
the consideration of which was the 
eompounding of a compoundable 
otience was not forbidden by law & 
was vahd; (2) an agreement to coim- 
pound a non-compoundable offence 
is void in law.—AHMED ILASSAN_ . 
HASSAN MAHOMED MALEK (1928), 
I. L. R. 52 Bom. 693.—IND. 
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PART VI. sac 5 4,.— 





2096 i. ——,.]—A contract ib not 
Vitiated because 1t was mndueed by 
threat of crimimal proceedings, for 
which there was sufherent ground, 
provided there is no agreement to 
stile the prosecution. -— Bow — v, 
Preivrnk & GILBERT, (1924) 3 D. L. i. 
$54; 2W.W. 1. 1149.—CAN, 

2098 1v. -— —-—— -——.)--J). was 
in the employ of pltfs. & was charged 
with criminal breach of trust fn respect 
of a cheque for Ks.30,000 which he 
cashed for pltfs. D. paid = plttfr. 
Ks 15,000, & DD. & his brother KR. 
cvxecuted @ mtge. in favour ot pltfs. 
with a view to withdrawal of the prose- 
cnlion. Pltfs. putin a petition stating 
the facts, & the prosccution was 
dropped :—J/ela@ : the agreement was 
not against pubhe policv.-DWiIENDRA 
Natu MULuick ev. GOPIRAM GOBIN- 
oe (1925), J. L. Ik. 53 Cale. 51.— 


PART VI. SECT. 4, SUB-SECT. 5.—G. 


2190 i. Pruomisee marriecd—Promise 
fo nuurry condiluoncd on divorce.)—- 
Where a promise of marriage was made 
aiter the heaung of a petition for 
diveree, but before the passage of the 
bill of divorce :-—Held * any promise 
of marnage to be performed con- 
tiuzgenotly upon a divorce being ob- 
tained was against public policy, & no 
action could be muintained thereon.— 
CAULFIELD v. ARNOLD (NO. 1), [1925] 
1D. L. R. 295; (19253 1 W. W. RR, 
664; 34 B.C. R. 404.—CAN. 


2214. Add. Annotation :—Refd. 
Daniel (1924), 130 L. T. 418. 

2215. Add. Annotation :—Apld. 
Daniel, [1924] 1 K. B. 138. 


Anderson iv. 


Anderson vw. 


SUB-SECT. 2.-- PARTICULAR CONTRACTS RENDERED 
Voip or ILLEGAL By STATUTE (Vol. XIL, 
p. 272). 
Add the following cross-reference :— 
Sale by other than imperial weights & 
measures.|—See WeIciIts & MEASURES. 
2224. Add. Annotation :—Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 443. 

2226. Add Citation :—See, [1906] 1 Ch. 747, n. 
Add. Annotations :— Apld. Anderson v. 
Daniel, [1924] 1 Kk. B. 188. Mentd. Re A 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 

2227. Add. Annotation :—Refd. Anderson  v., 
Daniel, [1924] 1 Kk. Bb. 188. 

2228. Add. Annotation :-——Apld. Anderson v. Daniel 
(1923), 938 L. J. K. B. 97. 

2229. Add. Annotation :-—Consd. 
Daniel, [1924] 1 K. B. 138. 

2231. Add. Annotation :—-Refd. 
Daniel, [1924] 1 KK. B. 138. 

2232. Add. Annotation :—Consd. 
Daniel, [1924] 1 K. B. 138. 

2286. Add. Annotation :-—Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. 

2241. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 

2245. Add. Annotution :---Apld. Foster v. Driscoll, 


Anderson vu. 
Anderson ™ 


Anderson »v. 


Lindsay v. Attfield, Lindsay v. Driscoll, (1929 | | 


1 kk. B. 470. 


2248a. -| -PHE£. cannot recover for goods sold 
which he knows are to be applied to an legal 





PART VI. SECT. 4, SUB-SECT. 5.—H. ; INSURANCE Co. v. NAKATA, 52 8. C. Rh. 


a 2 


sd. Agreement for support of uadul- 404; 26D. LR 


terine bastard.) —~ leld > a vontract 
by uw third party to pay the mother 
for the support of u child alleged by 
her to be the result of adnilery with 
him while sbe was living with her hus- 
band is agawnst pubhe poley, void 
& unenforecable.—kwKko «. BACYZsK1 
(1922), S5L O. L. R. 225.--CAN, 


2250 i. 
purpose —To 


PART VU. SECT. 5, SUB-SECT. 1. 


2200 ilk, -——.])—If a porson con- 
fracting to operate a boiler & engine 
has not a eertificate or permit under 
Bollers Act, R. SS. A., 19228 (ce. LOL), 
authorising hin to operate that par- 
ticular hind of boiler & engine, the 
contract 18 prohibited by the Act, &: 
Is unenfotceablo, & such person is 
not entilled to recover on a quantum 
meruit —MILNE v. PRTreERsSON, [1925] 

Dd. L. R. 271; [1924] 3 W. WL. RR, 
957.--CAN. 


2200 iv. -+—Where the legis- | 
lature has prohibited the making of a 
contract, & has expressly provided, or, 
having regard to the language in which 
the Act is couched, has munifested its 
intention, that the contract should be 
void for all purposes, such contract is 
utterly null & void.—MURSHIDABAD 
(NAWAB) v. BILAS Roy CuoupnurRi 
(1928), I. L. RR. 56 Cale, 252.—IND. 


2218 i. Action arising out of rllegal 
contract—Reeovery of money paid.j— 
Money paid under an illegal contract 
cannot be recovered back.—MERKEL v. 
McKenpry, [1926] 2 D. L. R. 995; 
{1926} 2 W. W. R. 73; 35 Man.eL. Wt. 
506.—CAN, 


PART VI. SECT. 7, SUB-SECT. 1. 2258 ii 
c. Revsd. sub nom. DOMINION FIRE 


not entertain it. 


** Puna-suniny, ?” 


contravention 
country. The et. 


monly 





Poses, but were 


RAND, 
0. L. &. 5o.—CAN. 


2253 i. 


PART VI. SECT, 7, SUB-SECT. ° 


Goods supplicd for 
hnowlodge 
Smugygling.j-—-Av action brought by a 
brewery co. ueainst the owners of a 
dock on the Ontario 
river to restrain defts. from. shipping 
from their dock beer other than that 
brewed by pitts. na violation of a con- 
tract between the parties wis dismissed 
upon the ground that the ct. should 


ledge that for several vears there has 
existed in Ontarto an mdustry known 
as the “S liquor export business ’ 


exportation of mtoxieating liquors to 
the United States by srmuge@hug & in 
of the 
is bound to 
Judicyl notice of that which is com- 
& publicly 
the evidence before the et. in the light 
of that, knowledge it clearly indicated 
that pltfs. were not only the Iessees 
of a dock & warchouse that were berg 
used by them for ‘‘ pe 
the 
nbettors of one of the gang of smugglers 
that anfested the D. river frontier.-~ 
WALKERVILLE BREWING Co. v. MAyY- 
[1928] 4 D. I. 





catung liquor for use ce 
Temperance Act un force.) —Price not 
recoverable. — FURLONG », 
(1885), 24 N. BB. RR. 478.--CAN. 


3 ii, ——— —-— ———.]}-—-SMITH v. 
BENTON (1890), 20 O. HR. 344.—CAN. 


Vol. XlI.—Contract. Cases 2214—2317. 


purpose, though he be not active himself 
in their being so applied. & be no sharer in 
the advantage to be derived therefrom.— 
Llurron v. Wry (1827), 5 L. J. O. S. K. B. 
220. 

2251. Add. Annotution :—Refd. Foster o. Driscoll, 
Lindsay v. Attheld, Taindsay xv. Driscoll, 
[1929] 1 KA BRB. £70. 


2285. Add. Annotation :-—Folld. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2288. Add. Annotation :-—Consd. Foster v. Driscoll, 
lindsay v. Attfield, Lindsay vw. Driscoll, 
[1929] L K. B. 470. 


22924 -J}—NAGOREMULL v. TRITON INSUR- 
ANCE ©o., Litp., No. 2084a, ante. 


2310a. — -.|—Where goods become forfcited in 
consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall upon him whose 
fraud or neglect occasioned the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
nelglect was committed by, or was charge- 
able upon, the buyers.---STUDDY v. SANDERS 
(1826), 5 B. & C. 6283 8 Dow. & Ry. K. B. 
403; 41.J.0.8. K. B. 290; 108 Je, R. 234. 
_Lnnotation .--- Reid. Johnson ev. WKukalds (14810), 4 Jur. 98s. 


2317. Add. Annotations :—-As to (2) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. ©, 2246; Bowling 
m Cox, [1920] ALC. 75). Generaily, Mentd. 
Boston Corpn. eo. Fenwick (1928), 129 1. 'P. 
766; Llolt v. Markham, [1023] 1 K. Be. 504 ; 
Anchor Donaldson v. Crossland, [1929] A.C. 
207. 





PART VI. SECT. 9, SUB-SECT. 1.—B. 
2288 ii. —--.J—TURNER & JONES 
v. CURRAN (1891), 2 B.C. . 61. —-CAN. 
am. Jmposingterme on defendant— At 
what stage of  procecdings.|~— While 
equitable terms may be nopoesed on 
deft. seehing relief from a contract on 
the ground of ailegality, they can be 
miven only when asked tor on the dis- 
miissal of the action to enforee the 
contract, thes caunot be enforced 
& cause of action, or allowed when first 
ashed for on appeal from sueh dis- 
Inissal.---DEMCHENKO ¢ FRICKE, [L926] 
2b. KR 1095, Jeb) 2 We WwW. RR. 


allegal 
of  vrendor-- 


! 
side of the D. | 


It is comumon know- 221; 20 Sask L. WR. 192.--CAN, 
PART VI. SECT. 9, SUB-SECT. 1.— 
* or C, (b). 
consisting om the 2318 iii. -}—Ileld : while money 





paid for an legal purpose might have 
been recovered before the effecting of 
the illegal purpose, i cannot be 
recovered after.- ~-LAWSON » BARLEY, 
[t924} 1 Db. L. RR. 279; 1 We WwW. a. 
213, 18 Sask. L. R. 48.— -CAN. 

2318 iv. -J—Held: where an 
evecutory contract is made for legal 
bale of goods & the contract. has not 
been carried out but) remuins totally 
unperformed, it is open to a party to 
repudiate the wWegal contract & on 
avoidance to recover any moneys 
deposited.-— Hikghw DAVRAT & Co. t. 
MAUNG LYUN SHEN (1921), 4. L. |. 
2 Run. 414.—IND. 

sp. Pleading J} — Where a suit, 
brought on a contract for egal sale 
of goods, was flamed for enforvemoent 
of the contract & pot for damages for 
breach ~-- dicld >) a decree for repay- 
ment of the money paid could not be 
passed, unless the plait was amended, 
—-Hingkn Divras & Co. vu. MAUNG 
LYUN SHein (1924) [. L. Re. 2 Ran. 
414.—IND. 


of that 
take 


laws 


hnown. Viewing 





9 


pur- 
employers or 


R. 5003; 63 


Sale of intozi- 
tn place where 


RUSSELL 
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Cases 2325—2505a. 


2325. Add. Annotation :—Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2329a. Contract contrary to public policy. }— 
PARKINSON v. COLLEGE OF AMBULANCE, LTD. 
& HARRISON, No. 201la, ante. 


2333. Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 93 L. J. K. B. 97... 


2337. For the cross-reference following this case, 
“© Whether parties in pari delicto.] — Sce 
Nos. 2356, 2363, post,’ read ‘‘ Whether 
parties in pari delicto, sce Nos. 2353-2368, 
post.”’ 

2389. Add. Annotations :—Distd. Hill v. Fox (1858), 
311. 7. O. S. 118. Refd. Foster v. Driscoll, 
Lindsay v. Attlield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 


2350a. Subscription to charity—On promise 
of knighthood—Promise by secretary. |— 
PARKINSON v. COLLEGE OF AMBULANCE, LTD. 
& Harrison, No. 2011a, ante. 

2351. Add. Annotation :—Refd. Parkinson  v. 
College of Ambulance & Harrison, [1925] 2 
K. B. 1. 

2358. Add. Annotation :—Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T L. R. 886. 

2360. The cross-reference 
should follow No. 2359. 

2372. Add. Annotation :—Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2375. Add. Annotations :—As to (1) Refd. Thomp- 
son wv. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. Generally, 
Refd. Palmolive Co. (of England) v. Freed- 
man (1927), 44 T. L. RR. 86. 


2391. Add. Armnotation :—Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


2391a. ——.]--A promise may be enforceable, 
notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 








following this case 


Part VIl.-—Performance and 


2505a. ——- ‘* Unforeseen contingencies excepted ”’ 
——Goods obtainable from source not contem- 
plated by sellers.|—A contract provided for 
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vided that the severed parts are independent 
& that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement.—PUTSMAN v. 
TAYLOR, [1927] 1 K. B. 637; 96 L. J. K. B. 
315; 1386 L. T. 285; 48 T. L. R. 158, D.C. ; 
affd., [1927] 1K. B. 741, 0. A. 

2402. Add. Annotation :—Refd. Papadopoulos »v. 
Papadopoulos (1929), 46 T. L. R. 44. 

2407. Add. Annotation :—Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 


2412. Add. Annotation :—Distd. Milsted v. Hamp 
& Ross & Glendinning (1927), 71 Sol. Jo. 845. 

2426. Add. Annotation :—Mentd. Calthorpe v. 
McOscar, [1923] 2 K. B. 578. 

2427. Add. Annotation :--Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

2435a. -]—In order to deprive pltf. of his 
right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
—BARTON v. Murin (1874), L. R. 6 P. C. 134; 
44L.J.P.0.19; 311. T. 593; 23 W. R. 
427, P. C. 

Annotations :-—Distd. Tooth v. Power, [1891] A. C. 284. 


Refd. 7? Transferred Civil Servants (Ireland) Compeusa- 
tion, (1929) A.C, 243. 


2443. Add. Annotation :—Distd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 

2454. Add. Annotation :-—— Refd. 
Cooperstein, [1926] Ch. 657. 


2456. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

2496. Add. Annotalions :-——Refd, Crown Milling 

Jo. v. R., [1927] A. OC. 394; English ILop 
Growers v. Dering, [1928] 2 K. B. 174; Palm- 
olive Co. (of England) v. Freedman, [1928] 
Ch. 264. 

2500. Add. Annotation :—Mentd. Minter v. Priest, 
[1929] 1 K. B. 655. 

2501. Add. Annotation :—Mentd. Pirie v. Richard- 
son (1926), 70 Sol. Jo. 1023. 





Greenberg vt. 


Excuses for Non-Performance. 

the delivery of goods ‘‘ unforeseen contin- 
gencies excepted.’”’ No particular source 
from which they were to come was stipulated. 


PART VI. ak 9, SUB-SECT. 1.— | 


- (C) }. 


2326 iv. J—Pitf., an insurance 
agent, induced deft. to apply for insur- 
ance on the promise that he would 
share his commission with deft. :— 
Held : the promise to share commission 
was prohibited by Insurance Act, 
1917 (Can.), & the transaction was 
ilegal.— BERNSTEIN  v. ERICKSON, 
[1921] 1 W. W. kt. 834; 56D. L. R. 
616.—CAN. 

2326 v. -j}—T7eld : while money 

ald for an illegal purpose might have 
heen recovered before the effecting of 








the illegal purposo, it cannot be recover- 
ed after.—LAWSON ¥. FARLKY, [1924] 
1D. L. R. 279; 1 W. W. KR. 243; 18 
Sask. L. R. 48.—CAN. 


PART VI. SECT 9, SUB-SECT. 1.—-D. 


2378 i. Damages for breach.)}-—PIitt. 
agreed to sell certain leasehold premises 


to deft., a person of enemy origin 
within War Legislation & Statute Law 
Amendment Act, 1918, s. 6, of which 
fact. pitf. was ignorant :—Held: pltf. 
nugbt either (1) sue on the contract 
& claim damages for deft.’s breach of 
contract. in which case deft. would be 
estopped from alleging that the con- 
tract: was illegal & void, or (2) sue for 
restitution of compensation in respect 
of acts of part performance by him 
while ignorant of the illegal nature of 
the contract, & before its repudiation 
by deft.—-BRANIGAN v. Sasa, [1923] 
~_4 L. R. 97.—N.Z. 


PART VI. SECT. 9, SUB-SECT. 3. 

2384 ii, -J—PIltf. in ignorance 
that deft. was of one” origin sold to 
him certain premises, the price to be 
paid by instalments. Deft. was given 
possession, but before all instalments 
were paid he repudiated the agree- 
ment. An action by pltf. for unpaid 
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purchase-money having failed on the 
ground that the contract was illegal :— 
Held: pltf. might cither (1) sue deft. 
on the contract. & claim damages for the 
breach, in which case deft. would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acts 
of part performance by him while 
ignorant of the illegality, & before 
repudiavion of the contract.—BRANIGAN 
Vv. SABA, [1923] N. Z. L. R. 97.—N.Z. 


PART VI. SECT. 9, SUB-SECT. 4.—A. 


2388 vii. ———.]—FLANNAGHAN 0. 
HEALY (1900), 4 Terr. L. R. 391.—CAN. 


PART VII. SECT. 1. 
c. Revsd., 51 D. L. R. 509. 


fi. Breach of collateral contract— 
Strict proof ab aa, Get dd esa) v, 
SELWYN, [1926] 3 D. L. R. 561.—CAN. 





Unforeseen political complications prevented 
the supply of the goods from the source con- 
templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources:—Held: the above 
clause did not protect the sellers from liability 
to deliver the goods.—WILLS (GEORGE) & 
Sons, Lp. v. CUNNINGHAM (R. 8.) Son & 
Co., [1924] 2 K. B. 220; 93 L. J. K. B. 1008 ; 
131 L. T. 400; 40 T. L. R. 108. 


2512. Add. Annotalion :-—Mentd. Captain J. A. 
Cates Tug & Wharfage Co. v. Franklin Insce., 
[1927] A. C. 698. 


2528. Add. Annotation :—Mentd. Larrinaga v: 
Soc. Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455. 


2544, Add. Annotations :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172; Hogarth v. Cory 
(1926), 95 L. J. P. C. 204; United States 
Shipping Board v. Strick, [1926] A. C. 545; 
Vergottis v. Cory (1926), 95 L. J. K. B. 
1002. 

2545. Add. Annotations :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 42 T. I. R. 69; United States 
Shipping Board v. Strick, [1926] A. C. 645. 

2547. Add. Annotations : — Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 
2 K. B. 1387. Mentd. Transoceanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] 
1 K. B. 31; R. v. Roberts, Lz p. Scurr, 
{1924]2 K. L. 695. 

2553. Add. Annotations :—Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 2 
K. B. 137. Refd. Hall v. Pim (1927), 137 
L. T. 585. 

2560. Add. Annolation .—-Consd. 
Williams (1928), 139 L. T. 22. 


Bernard — v. 


Vol. XTI.—Contract. Cases 25N5a—2825. 


2564. Add. Annotation :-—Consd. 
Williams (1928), 139 L. 'T. 22. 

2567. Add. Annotation :—As to (2) Refd. Bernard 
v. Williams (1928), 139 L. I, 22. 


Bernard  v. 


2576. Add. Annotation :—Mentd. Ballantine v. 
Cramp & Bosman (1923), 129 L. T. 502. 
2579. Add. Annotation :—-Refd. Bernard V. 


Williams (1928), 139 1. 'T. 22. 


2585. Add. Annotation :—Refd. 
Williams (1928), 139 L. T. 22. 


2590. Add. Annotation :-—Refd. Akt. Reidar 2. 
Arcos, [1927] 1 K. B. 352. 


2607. Add. Annotation :—-Consd. Re Wait, [1927] 
1 Ch. 606. 


| 2621. Add. Annotation :- —Consd. 
Williams (1928), 189 L. J’. 22. 


2621a. — From indefinite to definite date.|- - 
Held: in the circumstances, time was of the 
essence of the  contract.—BERNARD _ 1. 
WILLIAMS (1928), 1389 L. T. 22; 44 T. L. R. 
437, 1). C. 

2624. Add. Annotation :—Consd. Martin »v. Stout, 
[1925] A. C. 359. 

2652. Add. Citation :—sub 

Parsons, 1 Marsh, 55. 

26938a. —--—.]—-KRauUS v. ARNOLD (1822), 7 Moore 

C. P. 59. 


winnotation :—Mentd. fe Farley, Er p 
WB T: 


2734. Add. Annotation :—Mentd. Yong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A.C, 181. 


| 2787. Add. Annotation : —Refd. Bradford v. Price 
(1923), 92 I. J. K. B. S71. 

2738. Add. Annotation :—Refd. Cohen ». 
(1926), 95 LL. J. IK. B. 9th. 


2825. Add. Annotalion :—Retd. British & Ben- 


Bernard  v. 


Bernard — v. 





nom. MUFFATT 72). 





Dauks (1852), I 


Roche 


PART VII. SECT. 2, SUB-SECT. 1. 

2906 iv. ——.]—Where W. agrecd 
to pay H. £10 as damagos for assault 
& give an admission in writing that the 
assault was unjustified.—ZJeld: a 
tender of £10 under protest coupled 
with astatemont that the assault was 
justificd was not a comphapce with 
the agreemont.—WaARKEN 0. HESLOP 
(1925), 46 N. L. Rt. &89.—S. AF 


PART VII. SECT. 8, SUB-SECT. 1.—A. 


2532 vi. -}—Where on the sale 
of a piano to be manufactured for 
the buyer there was a failure to deliver 
in four months, no timo being specified 
for delivery :—Held: this was not a 
lapse of a reasonable time.—FOosrer »v. 
HEINTZMAN & Co., [1923] 4 D. L. R. 
366.—CAN. 


2532 vii. 
MAN (Sask.) 
CAN. 








-}—WEBBER v. Cork: 
(1912), 21 W. L. R. 961.— 


2532 viii. ——-.]}—Horr (HENRY) & 
Sons, LTp. v. CANADA FOUNDRY Co. 
1917), 40 O. L. R. 338; 39 D. L. RB. 
08.—-CAN. 


PART VII. siaagl ay SUB-SECT. 2.— 


st. Hatension of contract.)}—JONES v- 
CUSHING (1909), 7 KH. L. R. 190.—CAN, 


sw. Sale of shures.|)-—ROUNTREE v. 


Woop (1920), 56 D. L. R. 395.—CAN. 
PART VII. aa 3. SUB-SECT. 2.— 


2607 ii. ——.]}-—Pltf. contracted to 
sell to deft. certain Oregon timbers 
to be procured from America :—Held ;: 
the contract being a m*cantile one, 
& therefore pri fucie one in which 


tume was of the essence of the contract, 
& there being nothing in the contract 
or the surrounding circuimnstances to 
show that the parties had a different 
intention, time was of the essence of 
the contract.—JACKSON & Co., Lrp. 
v CO-OPERATIVE FREEZING Co. OF 
SourH CANTERBURY, LTDp., (1922) 
N.Z. L. R.2; Gaz. L. R. 176.—N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.—-G. 

2620 iii. ———.]—-Where the evidence 
showed no binding i to en- 
large the time for delivery, but defts. 
merely permitted pltfs. for their own 
convenience ta postpone the time for 
delivery :—Held: defts. were ontitled 
at. any time before delivery to require 
pitfs.to perform the contract according 
to its original terms.—JACKSON & Co., 
Lrp. v. CO-OPERATIVE FREEZING Co. 
OF SouTH CANTERBURY, LTD., |1922) 
N.4%.L. R 2; Gaz. L. R.176.—N.Z. 


PART VII. SECT. 5, SUB-SECT. 2. 


2640 i. Stranger.|—Where a creditor 
refuses to entertain the idea of payment 
by his debtor or by somo one acting on 
his behalf, & puts it out of the power 
of the tenderor to offer payment in a 
manner acceptable to the creditor, the 
offer of performance by a person then 
able to carry out the promise iu its 
entirety is a valid tender, in_ spite 
of the form of it being itsclf not, 
legal tender.—VENKATRAMA AYYAR v. 
GOPALAKRISNNA PILLAr (1928), I. lu. R. 
52 Mad. 322.—IND. 


PART VII. SECT. 5, SUB-SECT. 6.—C. 
2704 ii. —— -———— ~---—.]-—Deft., an 
owner of land, informed D. & M. 
prospective purchasers, that ho would 
sell it at a certain price to that one of 
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the two who would first deposit the 
purchase-money with deft.’s solr; & 
he so instructed tis solr. D., pltf., 
obtained the amount m currency ~ 
called on the solr., telhng him that he 
had come to pay the money. The 
solr. informed him that, lve was {oo late. 
sinee the night before he had agreed 
with M.’s solr., who had telephoned 
him that M. wished to pay the moncy, 
that he would treat that. as an offer 
if completed in the morning. <A few 
minutes later a letter arrived from 
M.'s solr. contauming a cheque (there 
was no evidence udduced that it was 
cortitied), & the solr. informed D., pitt., 
that M. had got the land :—Held : 
what pltf. did constituted a legal 
tender & therefore brought him within 
the terms of deft.’s offer & entitled him 
to the Jand.—-DUNN v. ILANSON (Alta.), 
119¥8, 4 PD. L. RR. 606; L928] 3 
W.W. it. 178.--- CAN. 


PART VII. SECT. 5, SUB-SECT. 7. 


2778 i. General rule.|—A valid tender 
on a contract of debt 18 as much a 
performance & discharge of debtor's 
duty @s an actual payment. -DASHA- 
RATHI Grosk v. KHONDKAR ARDUL 
HANNAN (1927), 1. L. R. 55 Cale. 624. 


PART VII. SECT. 6, SUB-SECT. 2. 


2809 v. —-—.]--PRENMAN MANU- 
FACTURING Co. v. BROVWDIEAD (1892), 
21 8. C. RR. 713.- -CAN. 


qi. —— -——--.]-—Held: the agrec- 
ments relied on tu cstublish a new 
contract were only in the nature of 
security. —McCuTCHEON Brick Oo. v. 
GARDINER (Man ) (1912), 21 W. lL. R. 
72: 4D. LL. R 487.- -CAN. 


Cases 2825-—2847. 


ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2828. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] 4. C. 48. 


2829a. Subsequent agreement unenforceable at 
law.|—HRosr & Frank Co. v. CROMPTON 
(J. It.) & Broruers, Lrp., No. 4, ante. 


2830. Add. Annotation :—Apprvd. Martin v. Stout, 
[1925] A. C. 359. 


2831. Add. Annotations :—Refd. The British Trade, 
[1924] P. 104; Berners v. Fleming, [1925] 
Ch. 264. 

2882. Add. Annotation :—Mentd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 


2832a. -}—Under agreements made in 
1923 & 1925, pltts. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. during 
1924 & 1925, whereupon pltfs. were to be at 
liberty to sell all their property & other 
assets at W. to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
for the further period of one year thereafter & 
a further option to continue such occupation 
from year to year for a total period not 
excceding six years from the closing of the 
exhibition. Pitfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 








PART VII. SECT. 6, SUB-SECT. 3.— 
A. (8) i. 


2838 viii. .}—Although repucia- 2838 vi. 








terminate it.—FREKDMAN . 
(1921), 50 O. L. Rt. 432.—CAN 


.J—If a party declares 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


their agreements with pltfs. on the ground 
that same had lapsed owing to pltfs.’ delay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.’ land in 
favour of a purchaser of the railway undcr- 
taking :—Held: by purporting to terminate 
the agreements detts. had committed an 
anticipatory breach thereof, & plitfis. were 
entitled to damages. NEvER-Stop Ry. 
(WEMBLEY) v. BRITISH EMPIRE EXHIBITION 
(1924) INCORPORATED, [1926] Ch. 877; 95 
L. J. Ch. 411; 185 L. T. 405 ; 70 Sol. Jo. 735. 


2835. Add. Annotations :—Consd. Martin v. Stout, 
[1925] A. C. 359. Refd. Tyldesley U. D. C. 
v. Leigh It. D. C. (1925), 23 L. G. R. 243. 
Mentd. Re City Life Assce., [1926] Ch. 191. 
2835a. -]—A party to a contract who desires 
to avail himself ‘of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch.— 
BERNERS v. FLEMING, [1925] 1 Ch. 264; 94 
lL. J. Ch. 273; 132 L. T. 822, C. A. 
Annotation -—Refd Never-Stop Ry (Wembley) v. British 
Empire Exhibition (1924) Incorporated, [1926] Ch. 877. 
2841. Add. Annotations :—Refd. Berners v. Flem- 
ing, [1925] Ch. 264; Martin v. Stout, [1925] 
A. ©. 859; Never-Stop Ry. (Wembley) v. 
British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. $77. Mentd. Ellis’ Trustee 
v. Dixon-Johnson, [1924] 1 Ch. 342. 


2846. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 352. 

2847. Add. Annotation :—Refd. Akt. Reidar vw. 
Arcos (1926), 42 T. Iu. R. 737. 





Frrncu shipping service jin the Northern 
Territory contained a provision that, 


if at any time the Minister for Home 


tion by a party to a contract. of sale 
entitles de facto the other party to 
recover damages thus incurred, the 
vendor has the right to imsist on pre- 
serving the integrity of the contract 
& to tender the goods for delivery 
according to the terms of the sale, in 
which case his clam for damages will 
be more easily & readily assessed upon 
refusal to aecept by the buyer — 
BRIDIANT SILK MANUFACTURING CO. 
” KAUVINAN, [1925] 2]. lL. R. 913 
[1925] S Cc. RR. 249 —CAN. 

2833 ix. -J—Where a co. re- 
nounced a contract before breach & the 
other party made a new arrangement 
with the co. with the object. of minimis- 
ing his damages :-—T/eld- he had 
adopted the renunciation & was en- 
titled to damages —-GARRISON t THOM- 
SEN & CLARKE TIMBER (Co., [1926] 2 
YD LR 803: [192612 W. WwW RR. sl: 
37 BR. C. RR. 224.—CAN, 


2833 x. J—Y. P. BARLEY PRO- 
DUCERS, Lirp. vw. KK. C. RORERTSON 
Pry., Lrp., [1927] V. L. ht. 194: 48 
eae. 151; [1927] Argus, L. R. 116. 


2838 ia. -/+ Where the conduct 
of one of the parties to a contract. has 
been Buch as would Iead a reasonable 
person to the conclusion thut he does 
not intend to fulf!] his part) of the 
obligation, the other party to the con- 
tract, whatever in faucet may have been 
the actual intention of the former, 
may treat such conduet as an intima- 
tion that the contract has been 
repudiated. — FARsninp, ETc, v. 
BECHELY-CRUNDALL, [1922] 8S. C. 
(H. L.) 173.—SCOT. 


2838 v. —-—.}—On the facts:— 
Held: deft. did not refuse to carry 
out the real contract & what he 
did in the cireumstances did not 
amount to a repudiation of the real 
eontract so as to entitle pltf. to 











his intention not to be further bound 
by a contract, this is an anticipatory 
breach upon acceptance by the other 
party. It docs not matter that the 
party so declaring is misinsatructed at 
the time ax to the facts upon which 
he bases such declaravion.—CLAUSEN 
Yr CANADA TIMRER & LANDS, LITD., 
[1923] 4D. L. lt. 751.—CAN. 


2838 vii. -.J—— Where a_ buyer 
knowing that the seller could not 
deliver, failed to pay the deposit agreed 
upon :—Held: not a breach of con- 
tiact nor repudiation.—TOWNSEND vv. 
Moon Moror Co., [1924] 1 D. L. Rh. 
511.—CAN. 


2838 viii. Partial non-per- 
Jormance—Agreement substantially ner- 
ormed.|—By a tripartite agreement 
between the two applts., A. & B.. & 
resp., 1 was ugreed that A. should 
grant a sub-lease of one theatre to 
resp., that B. should grant a lease of 
another theatie to resp., & that resp. 
should grant a sub-lease of a third 
theatre, including all offices, to B. 
The parties entered into possession, 
except that 14. was excludcd from a 
room which applts. alleged to be an 
office which B. was entitled to under the 
agreement :~— 7Z7eld > the possession of 
the office was not essential to the use 
of the premises as a theatre, & a refusal 
to give 1t did not entitle applts. to 
rescind.—FULLER’S ‘THEATRES, LTD. 
ce (1923), 31 C. L. RN. 524.— 








2838 ix. .}~~ALBERT MINING Co. 
vy. SPURR (1883), 22 N. B. R. 346.—CAN. 


2888 x. --— .]— ROBINSON tv. PETERS 
(Sask.), [1927] 3 D. L. R. 131.-—CAN. 

sx. Contract unth Commonwealth— 
Reasonable belief that contract not being 
carried out—Powers of AMfinister.}—An 
agreement between the Commonwealth 
& a 2 ae whereby applt. agreed to 
provide & maintain an efficient coastal 
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é& ‘Territories should ‘‘ have reason to 
believe ” that. the agreement was not 
being carricd out by appl in accord- 
ance with the agreeinent, the Minister 
might determine the contract :—/JIeld : 
in exercising the power the Minister’s 
function was administrative & not 
quasi-judicial, & therefore he might 

eternune the contract. without giving 
applit. an opportunity of being heard.— 
Bovoautr Bay Co., Lrp. wv. Tuk 
eoRuon ae (1927), 40 C. LL. Rh. 98. 
—A e 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (3) ii. 


sa. Contract by correspondence — 
Refusal to sign formal contract. )|—- Cer- 
tain correspondence & memoranda 
were relicd on by pltfs. to prove an 
agreement by deft. Subsequently 
a formal contract war sent to defts., 
which they refused to sign, objecting 
to its terms :— Hicld. assuming that 
the previous documents were suflicient 
to estabhsh a contract, the terms of 
the proposed formal contract modified 
materially to dcfts.’ prejudice the 
previous undertaking as to time of 
shipment, & defts. had rejected it & 
clearly intimated their intention to 
consider the contractual relations at 
an end, which they were entitled 
to do.— FuultaA & Co., Lrp. v. 
NORTHERN FRuIT Co., Lirp., [1923] 
1D. L. R. 402; 16 Sack. L. R. 414; 
[1923}) 1 W. W. RR. 59.—CAN. 


PART VII. a oar . SUB-SECT. 3.— 
- (a) iii. 

2851 ii. ——-.}--Pltf. contracted 
with deft. for advertising & agreed 
to pay a weekly rent in advance, if 
the rent fell into arrears, the agree- 
ment to be cancelled. In an action 
for breach of agreement, deft. pleaded 
that the contract had been avoided 
by pitf.’s default in payment of rent :— 





2861a. 





For fixed period—Afterwards deter- 
minable on notice—Time for giving notice.)— 
By an agreement dated July 12, 1927, pitts. 
& defts. agreed that pltfs. were to deal with 
defts.’ entire output ot Jarrow pig iren avail- 
able for delivery in Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
makers’ works or f.o.b. makers’ wharf, 
excluding Tees dues, & to pay cash on 
Mondays for the previous week’s shipments. 
The agreement also contained the following 
clause: ‘It is understood that the above 
agreement is to hold good for the period of 
twelve months from Apr. 22, 1927, with six 
months’ notice thereafter on cither side to 
terminate, & that should any misunderstand- 
ing arise in connection with this agreement, 
an arbitrator should be appointed by the 
president for the time being of the London 
Chamber oft Commerce.” Disputes having 
arisen between the parties about the prices 
which pltfs. ought to charge for the pig iron 
which they sold, defts. notified pltfs. that they 


terminated the agreement as from Apr. 22, 
1928. Pltis. acknowledged the notice & 


accepted it as a notice terminating the 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 
was terminated on Apr. 22, 1928. Vitfs. 
brought an action for breaches of contract, 
(2) in terminating the contract. befure the 
expiry of the agreed terin, & (6) because, as 
they alleged, detts. refused to supply them at 
“the current prices for the Middlesbrough 
pig tron” :—-/leld:) defts. were not entitled 
to terminate 11 on Apr. 22, 1928. It could 
only be terminated by a six months’ notice, 
which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months. 
JACKS (WILLIAM) & Co. r. PALMIER’s Suip- | 
Ditrrmnrnsy Ae (uw. (10M OB TI J. AK. Lb. 


366; 140 L. T. 47385 384 Com. Cas. 107, C. A. 





Pas.inr 


2888. Add. Annotalions :—- Refd. Livock v. Pearson | 


(1928), 33 Com. Cas. 188. 


Mentd. Vhonsas ov. 
Todd, |1926} 2K. B. 511. 


Vol. XII.—Contract. Cases 2861a—2936a. 


2896. Add. Annotation :—-Consd. Meyrick v. Dyson 
(1925), 41 T. L. BR. 368. 

2899a. Effect of part-performance — Major part 
of consideration received.)—PItf., a mental 
specialist, & the proprietor of a nursing 
home, sued deft. for medical attendance & 
boart & lodgings of deft.’s son. a patient 
certified to he insane; & deft. counter- 
claimed for negligence & unskilful treatment. 
The jury found for pltf. on the claim; & on 
the counterclaim they awarded deft. 20s., 
finding that pItf. was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 5), 8. 8338 :--l/eld: as 
deft. had received a substantial part of the 
consideration, pltf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.’s entire claim, & judgment 
must be entered in accordance with the ver- 
dict. —-M EYRICK v. Dyson (1925), 41 T. LR. 
368 ; subsequent proceedings, 41 T. Ta. It. 575, 
C'. A. 


2927. Add. 
[1929] 


Annotation :—Consd. Berry v. Berry, 


2 K. B. 316. 


2932. Add. Annotation :—Consd. Berry v. 
[1929] 2 K. B. 316. 


2934. Add. Annotation :—Refd. Berry v. 
[1929] 2 K. B. 316. 


2936a. —~-— ——-.]—By a deed of separation dated 
Mar. 4, 1920, the husband covenanted to pay 
a monetary allowance to the wife. By an 
agreement in writing not under seal dated 
June 25, 1928, the parties agreed that the 
terms of the decd regarding the allowance 
should be varied in certain respects. In 
Mar. 1929, the wife instituted proceedings 
claiming arrears of aflownanee under the deed . 
-Hleld: applying the rules of equity which 
must prevail when there is any conflict or 
variance between them & the rules of the 
common flaw with veference to the same 
matter, the plea by the husband of the simple 
contract of June 25, 1928, was a good defence 


Berry, 


Berry, 


MURRAY vo. DELLA COVrPreRr 


Held: pitt.» default) did not epso faclo With some trifling exeeptions all the 


avoid the contract, & an the absence 
of an allegation that pitf. had elected 
to treat the contract apn void, the plea 
was bad.— MANNINGTON t, CLIFFORD 
(1921), 17 Tus. L. HK. 13.—AUS. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (c). 

sb. Provision wm contract for liqur- 
dated damayges.J—A clause in an agree- 
mont provided that a certam sum of 
money to be paid by resp. should be 
treated ar the amount of compensation 
in case of his failure to carry out the 
contract :—Held: not to authorise 
resp. to determine the agreement by a 
notice to determine & an offer to puy 
that bum.—FULLER’s THEATRES, LTD. 
v. MusekRove (1923), 31 C. L. RR. 524. 


PART VII. SECT. 6, SUB-SECT, 3.-—C. 

2900 v. -}—Where appit. had 
an election to rescind :—Held: he 
had by his conduct in going on with 
the agreement & taking advantage 
under it, tirevocably exercised his 
election to affirm the sagrecement.-— 
FULLER'S THEATRES, LTp. v. MUBS- 
GROVE (1923), 31 GC. L. I. 524.—AUS. 

2900 svi. .1— Defts. ordered 
certain goods manufactured by pltfs. 








foods were mm accordunce with the 
rewuurements of the contract & reason- 
wbly fit for the purpose for which they 
Were sUpphed. Some of the goods 
were returned & an adjustment made 
conecertung them: J/feld; defte. bad 
Waived any right they micht have 
had to repudiate the contract because 
of the delivery of defective goods. - 
HAMILTON GLAaR & Mactnine Co. 
Lewis Brorineks, (1924) 3 D. L. kh. 
367.—CAN. 


PART VII. SECT. 6, SUB-SECT. 3.-—D. 


sc. Contract absolutely terminated. | 
-—-Where there was a_— distinet 
unequivocal refusal by pltfs. to per- 
form their contract :---7/eld;: so long 
as defts. were continuing to urge or 
demand comphance with the contract, 
It could not be said to have been 
terminated, but where flnding that 
pitfs.’ attitude was unaltcrable, defts. 
decided to acquiesce in it, & com- 
municated such acquieseence to pltfs., 
the contract between the parties was 
put an end to-—JNANDOO —_MAL- 
JAGAN NATH tv. PUHL CHAND-FATEN 
CHaANnD (1924), I. L. &R. 5 Lah. 497.— 
IND. 


Collateral contract not ter- 
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_— 


‘ 
j 


mrovaled }- 
Co, Lrp ,f1925) )D Lh. 1061L.-—CAN,. 


PART VII. SECT. 6, SUB-SECT. 4. 


so. Agreement under seal.) -- Long 
delay in bringing action cannot defeat 
the enforeement of an agreement under 
seul Where the twelve years speeied 
by Stat) Linutations have not ec! 

Re ss NORINSON, 
3D L. KR. 876; 2 We. We 110 — 
CAN. 


PART VII. SECT. 6, SUB-SECT. 5. 


sf. Pushts of parlics—Indemnification 
uf party misled from obligations of con 
tract. -Where resemsion of a contract 
1s ordered the ct. has full power to 
make a yust allowance & to do what is 
yractically pust, althongh it may not 
ie uble to restore the parties precisely 
to the state they were wm prior to the 
contract. The right) of the party 
misled to be put into the position In 
which he wus before the contract, 
ineludes the rmieht to be indemnified 
from the cousequences & obligations 
whieh are the result. of the contract set 
aside.--LFWwis & LEWIS v. Howson, 
j1928]) 4 Db. LR. 2073 [1928] 2 
W. W. R. 197; 22 Sask. L. R. 624.— 
CAN. 


Cases 2086a—308la. ENGLISH AND EMPIRE DiGEst SUPPLEMENT. 


to the wife’s action under the deed.—BERRy 8088. Add. Annotation :—Refd. Koenigsblatt v. 


v. BERRY, [1929}2 K. B. 316; 98 L. J. K. B. 
748; 141. T. 461; 457. L. 1. 524. 


2938. For ‘‘ Validity of rescission of parol.) ’’ read 
** Validity of rescission by parol.]’’ 


2988a. S. P. INGE v. LIPPINGWELL (1772), 2 Dick. 


469; 21 i. RR. 352. 


2938b. S. P. Ex p. ILCHESTER (EARL) (1803), 7 


Ves. 348 ; 32 E.R. 142. 


.innotations :-—Refd. Andrew v. Andrew (1855), 3 Sm. & G. 
130; Dickenson v. Stidolph (1861), 11 C. B. N.S. 341; 
Louis v. Louis (1864), 3 New Rep. 369; In the Hatale of 

Ward v. Van Der Loeft, 

Burnyeat v. Van Der Locff, [1924] A 

Johnston v. Johuston (1817), 1 Phillim. 447; Klbeck v. 

In the Goods of Middjeton 
(1864), 3 Sw. & Tr. 583; Ibbott v. Bell (1865), 34 Beav. 
395; Dancer v. Crabb (1873), L. R.3 P. & D. 98; Inthe. 
Goods of MeCahe (1873), L. R. 3 P. & D. 94; Alexander 
v. Kirkpatrick (1874), L. R. 2Se & Div. 397. 

2941. Add. Annotations :—Refd. British & Ben- 

ns v. North Western Cachar Tea Co., 

[1923] A. C. 48; Newsholme 7. Road Trans- 


port & General Insee., [1929] 2 K. B. 356. 


2945. Add. Annotations :—Apld. British & Ben- 

ingtons v. North Western Cachar Tea Cop., 
Rose & Frank Co. v. 
Yrompton, [1925] A. C. 445. 
Exchange Assce. v. Hope, [1928] Ch. 179. 


2958a. Add. Citation :—-28 Com. Cas 265. 


Add. Annotations :—As to (1) Consd. Rose & 
Frank Co. v. Crompton, [1925] A. C. 445. 
Refd. Royal Exchange Assce. ». Hope, [1928] 


Tolemache, [1917] P. 246; 


Wood (1826), 1 Russ. 564: 


ingto 


[1923] A. GC. 48; 


Ch. 179. 


2968. Add. Annotation :—Retd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 


A.C. 48. 


2964. Add. Annotation :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 


A. C. 48. 


2965. Add. Annotation :—Refd. Rose & Frank Co. 
v. Crompton, [1923] 2 K. B. 


2967. Add. Annotation :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 


A, C. 48. 


2970. Add. Citalion :—28 Com. Cas. 244. 


2975. Add. Annotations :—Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287; Berners v. Fleming, [1925] Ch. 264. 


PART VII. ‘SECT. 6, SUB-SECT. 6. —_ 





(a). 
2938 iii. S. PF. STANLAKE v. RING- 
HAND (Sask.), [1922] 3 W. W. R. 758; 
70 D. L. R. 546.—CAN, 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) i. 

6 i. -}—A contract required to 
be in writing cannot be varied by a 
new ora! agreement, even if the varia- 
tion relates to a part of the contract 
which, if if stood by itself, would not 
be required to be in writing.—NUGENT 
v. DAvVins, [1923] 1 D. L. R. 1040; 53 
O. L. R. 458.—CAN. 





PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) iii. 


2962 i. Hatension of time—HWor 
delivery of qoods.)}—Held: since the 
contract of sale was one which was 
required by Stat. Frauds to be in 
writing, a verbal postponemont of the 
date of delivery was not a variation 
of the contract.—Dow1ine v. Ran, 

. G. HaMILTon Pry., Lrp. v. Ran, 
EH a SE She istry ass 

° e o me 7 8, 4e e 
149.—AUS. ale ~ 


261. 


181. 


181. 


. CG. 653. Mentd. 


3081a. 





Refd. Royal 


3077. Add. Annotation :—Apld. 
Thomassen, [1929] 1 Ch. 426. 
-}—Under the will of her then husband 
made in 1902, & a separation deed & settle- 
ment made in 1903, V. was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, dicd in 1913, & V. afterwards 
married a Dutch subject, & for the remainder 
of her life resided in Holland. 
trustees of the will offered to redeem both 
annuities, & after some negotiations were 
informed by V.’s solrs. that they would advise 
her to wie 
annuities to 
of redemption. 
a draft release for their approval. 
informed her solrs. that: she would accept the 
offer of £6,000, they sent her the release 
engrossed for her execution, & she executed 
it on Jan. 12, 1928. 


Sweet, [1923] 2 Ch. 314. 


3038. Add. Annotation :—Refd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 


| 3040. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 

8052. Add. Annotation :—Mentd. Cory v. Davies, 
[1923] 2 Ch. 95. 

3069. Add. Annotation :—Consd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 


Kennedy iv. 


In 1927 the 


£6,000 for redemption, the 
e paid in full up to the date 
The trustees sent the solrs. 
V. having 


On Jan. 17 she died, 


but no notification of her death was received 


by her solrs. in London until Jan. 31. 
meantime the trustees having been informed 


In the 


by V.’s solrs. on Jan. 24 that she had accepted 


Held: 


— 


1 Ch. 426; 


_@ i. ——— For cutting & removal of 
timber.J—LAWRENCE v. ERRINGTON 
(1874), 21 Gr. 261.—CAN. 


PART VII. SECT. 6, SUB-SECT. 6.— 


» (a). 

sg. What amounts to.}—-Where a 
Cluuse in an agreement provided that 
@ cortain sum of monuey should be 
treated as the amount of compensation 
if the contract was not carried out :— 
Held: the giving of such an offer 
& notice to determine the agreement 
did not constitute a rescismon by 
mutual consont.— FULLER’S THEATRES, 
LTp. v. MUSGROVE (1923), 31 CG. L. i. 
524.—AUS. 


PART VII. SECT. 6, SUB-SECT. 7. 


sh. On good shipped under contract.}— 
BELGIAN INDUSTRIAL Co., LTD. v. 
CANADA CEMENT Co., Lirp., [1926] 
Gan I. R. 496; [1926] 8S. C. R. 244.— 


PART VII. SECT. 7. 
sj. Distinguished from rescission.) 
-—There is a difference between can- 
cellation & rescission. The logical 
consequences of true rescission are 
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the £6,000, 
them, being in ignorance of V.’s death :— 
(1) there was no concluded contract 
for the sale & purchase of the annuities, as 
the purchasers could not have intended their 
offer to be accepted by the vendor merely 
executing a document : -_ 
there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& the trustees were entitled to recover back 
the £6,000.— KENNEDY v. THOMASSEN, [1929] 


45 T. 1. RR. 


on Jan. 30 paid the money to 


08 L. J. Ch. 98; 140 L. TI. 215; 
122. 
the returmng by each party of the 
benefits be has received, or restitutio 
wn untegrum. Cancellation means do- 
termination of the contract without 
restitution.— PRIMEAU & IMPERIAL 
LUMBER YARDS, LYD. v. MEAGHER, 
[1923] 4 D. L. RK. 1096; 3 W. W. RR, 
1308.—CAN. 








PART VII. SECT. 8, SUB-SECT. 38. 


sk. Substitution of party.J—To effect 
a sale an agent decided to buy the 
article himself & then sell to the 
buyer. To do this he altered a con- 
tract by substituting his own namo for 
that of his principal :—Held; the 
contract was avoided by this altera- 
tion.— ROYAL BANK OF CANADA 2%, 
FRANE, [1923] 4 D. L. R. 1213.—CAN. 

sl. Addition of provision for pay- 
ment of compound interest.|—Held; an 
alteration in a material respect.— 
PARBAT] CHARANMUKHKERJIKE v. AMA- 
RENDRA NATH BHATYIACHARJEK (1924), 
I. L. IR. 53 Cale. 418.—IND. 
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3045 i. General rule.]—THORNE vv. 
WILLIAMS (1887), 13 O. Rt. 577.—CAN, 


3082a. 
post. 


8088. Add. Annotation :—Refd G. W. Ry. »v. 
S.S. Mostyn, [1928] A. C. 57. 


8090. Add. Annotations :—Refd. Ilford U. D. C. 
v. Beal & Judd, [1925] 1 K. B. 671. Mentd. 
Kdwards v. Birmingham Navigations Co. of 
Proprietors, [1924] 1 K. B. 341; Noble v. 
Harrison, [1926] 2 K. B. 332; G. W. Ry. v. 
S.S. Mostyn, [1928] A. ©. 57; St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


3090a. For the existing paragraph substitute the 
following paragraph :— 

---— Absolute contract.|—By a contract dated 
Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 60s. a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not ship 
any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators. 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they were excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
Iingland & Turkey; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance & that 
differed totally from the conditions with 
reference to which the contract was made :-— 
Held: mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract: in the 
absence of any strike, war or force majeure 
clause, the buyers were entitled to damages 
for failure of the sellers to dcliver.—SAarGAanr 
(W. J.) & Sons v. PATERSON (ERIC) & Co. 
(1923), 129 L. T. 471; 39 'T. L. 2. 378. 


3093. Add. Annotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
455; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569; Re Wait, 
[1926] Ch. 962; May v. May, [1929] 2 K. B. 
386. : 

3094. Add. Annotation :—Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 

3094a. ——- ———..} -SARGANT (W. J.) & Sons v. 
PATERSON (ERIC) & Co., No. 3090a, ante. 

8095. Add. Annotations :—Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 





-|-—SHALES v. SEIGNORET, No. 3108a, 
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8096 v. -}/—Where a contract 
to thresh a whole crop does not provide 





more than temporary interruption, &, 
therefore, although 
not be determined by a slight storm, 


Vol. XI1.—Contract. Cases 3082a—3162. 


Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579; Hirji Mulji v. Cheong Yue S.S. Co., 
[1926] A. C. 497. 

3101a. ———- All available shipping requisitioned. | 
~—-In an action brought in Singapore in Aug. 
1917, defts. counterclaimed damages for failure 
by pltf. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. :— 
Held: Civil Law Ordinance No. ITI (Str. 
Sett. No. VIII. of 1909), s. 5 (1), which 
provides that in all questions which arise 
for decision in the Colony “ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,” 
made Defence of the Realm Amendment 
Act No. 2, 1915 (ec. 37), & Courts (W#mergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim: whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 
—-Srena Dorr Hin v. NAGURDAS PURSHOTUM- 
pas & Co., [1923] A. C. 444; 92 L J.P. C. 


141; 128 L. T. 7803; sub nom. TIN t. 
Pursuorumpas & Co., 39 T. lL. R. 226, 
P. C. 

3103a. ——--.]---(1) If a man covenants to accept 


£1,000 bank stock on three days’ notice upon 
or before a particular day, it is no excuse for 
him that the party to make the transfer had 
no stock before the day on which he was to 
makeit. (2) Aman cannot be sued for money 
he covenanted to pay on the performance of 
a particular act if he prevents such per- 
formance.- SHALES v. SELGNORET (1699), L 
Ld. Raym. 440; 12 Mod. Rep. 248; 91 E.R. 
1192. 

Annotations :—Cenerally, Mentd. Wancashiro ». Killing- 
worth (1701), 1 Ld. Ray. 656: Wyvil v. Stapleton, 
Shelburne vt. Kundem (1723), L Stra. 6165. 

3106. Add. Annotation :—Mentd. Harper v. Wedges, 

[1923] 2 K. B. 314. 

3115. Add. Annotation:—Consd. Browning v. 
Crumlin Valley Collicries, |1926] 1 K. B. 522. 

3121. Add. Annotation :—Refd. The Penelope, 
[1928] P. 180. 

3123. Add. Annotation :—Refd. The 
[1928] P. 180. 

3124. Add. Annotation :—Refd. 
[1928] P. 180. 

3137. Add. Annotution :—As to (2) Consd. Flaskell 
v. Marlow, [1928) 2 kK. B. 45. 

3149. Add. Annotation :—Expld. Re Wait, [1927] 
1 Ch. 606. 

3157. Add. Annotations :—Mentd. Sweet v. Williams 
(1922), 128 lL. T. 379; Re Windsor Stcam 
Coal Co. (1901), Lad. (1928), 140 L. T. 80. 

3162. Add. Annotation :—-As to (3) Apld. Sargant 
v. Paterson (1923), 129 L. T. 471. 


eet 


Penelope, 


The Penelope, 





2W.W. RR. 289: 23 Alta. L. Th. 467.—- 
the contract will | CAN. 


for the rights & liabilities of the parties 
in the event of the threshing being 
interrupted by weather conditions, it 
will be held that the contract was based 
on the assumption that the state of the 
weather would remain such as to permit 
the threshing being done with nothing 


@® permanent break in the weather 
making threshing impossible for an 
indefinite period will put. an end to it; 
& when so ended the thresher 1s entitled 
to recover for the threshing which he 
has already donc.--KLEYIN ». SANDER- 
BON, [1928] 3D. L. R. 294; [1928] 
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sm Contract to instal furnace d matin- 
tain specificd temperature of heat-- 
Change of furnace. |—-MILLS vv. GLACE 
BAY HOUSING COMMISSTON, [1926] 1 
D. 1 WR. 608%, 58N. S. R. 317.-—CAN. 


Oases 3166—3194. 


3166. Add. Annotations :—Consd. First Russian 
Insce. 7. London & Lancashire Insce., [1928] 
Ch. 922. Refd. Browning v. Crumlin Valley 
Soliieries, [1926] 1 K. LB. 522; Wirji Mulji 
». Cheong Yue S.S. Co., [1926] A. C. 497; 
The Penelope, [1928] P. 180; May v. May, 
[1929] 2 K. B. 386. 


8168. Add. Annolations:—Consd. First Jtussian ; 


Insce. ». London & Lancashire Insce., [1928] 
Ch. 922. Refd. Larrinaga v. Soc. Franco 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K. B. 455; Cohen v. Sellar, 
[1926] 1 K. B. 536; The Penelope, [1928] 
P. 180; Wyman v. Hyman, Hughes r. 
Hughes, [1929] P. 13; May vw. May, [1929] 
2K. B. 386, 

3170. Add. Annotations :—As to (2) Refd. The Lord 
Strathcona, [1925] P. 143; The Penelope, 
[1928] P. 180. 

3171. Add. Annotation :-—Refd. 
[1928] BP. 180. 

3172a. ——--.]}—(1) By a charterparty made in 

Nov. 1916, resps. agreed to place their 

steamship at the disposal of applts. on 

Mar. 1, 1917, & applts. agreed to employ 

her on specified terms for ten months from 

the date when she was delivered to them. 

The ship was requisitioned by the Govt. 

before Mar. 1, 1917, & was not released until 

Feb. 1919. Applts. then refused to take 

delivery of her:—-Held: there had been in 

1917 a frustration of the charterparty which 

forthwith brought to an end the whole 

contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frustration, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure.—-Ilrnar Munir vo. CHeona 
YuGS.S. Co. [1926] A.C. 497: 95 TI. PC. 
1213; 184 1.4. T. 7873 42 T. L. R. 3593 17 
Asp. M. LC. 83 81 Com. Cas. 199, PLC. 
Annotation -— Gencrally, Refd. Dela Garde v. Worsnop (1927), 


961.0. Ch. 416 

3175. Add. Annotation:-—~Refd. Uirji Mulji 
Cheong Yue S. §. Co., [1926] A. C. 497. 

3177. Add. Annolalion :—Retd. Paterson Zochonis 
v. Elder Dempster, [1923] 1 K. B. 420. 

31782. -J—In a charterparty there was a 
marginal memoranduin that in the event of 
‘“war, blockade. or prohibition of export 
preventing loading, this charter to be can- 
eclled ” :-—Held: the charterparty was put 
an end to ipso facto by the happening of any 
or either of the contingencies mentioned in 


The Penclope, 


Vv. 





the memorandum to the charterparty.-— 
ADAMSON vv. NEWCASTLE STEAMSHIP 
FREIGHT INSURANCE ASSOCN. (1879), 4 


| 
| 


| 


Q. B.D. 462; 48 L. J. Q. B. 670: 41 L. T. ! 


160; 27 W. R. 8183; 4 Asp. M. L. C. 150, 
LD. C. 
Annotations :— Consd. Mereantile §.8. Co. v. Tyser (1881), 7 
»~ BP. 733) Mocl Trvvan Ship Co. v. Weir Andrew, 
f1910) 2 K. B. 84t. Apld. Capel vw. Soulidi (1916), 114 
L. T. 921. Refd. Re Jamieson & Newcustle Steamship 
Freight Insee. Assocn. (1895), 11 Te. la. We 196, 


3178b. -|-—- THE PENELOPE, [1928] P. 180; 
97 L. J.P. 127; 189 L. T. 355; 44 °'T. LL. RR. 
597; 72 Sol. Jo. 557; 17 Asp. M. li. C. 486. 

3179. Add. Annotation :—Refd. Canticre Navale 





PART VII. SECT. 9, SUB-SECT. 3.—B. | guasitioned by Government.)—Held: a 
condition was not to be implicd in 


3194 i. Time charter — Ship — re- 


ENGLISH AND Emptre Dicest SuPPLEMENT. 


Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


3181. Add. Annotation :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


3182. Add. Annotation :—Distd. Cantiere Navale 
Jriestina v. Hussian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183. Add. Annotation :—Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183a. Ship ordered to leave port— 
Subsequent permission to roturn & load.}— 
A charterparty of an Italian ship provided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the chartcrers for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to the chartcrers’ 
agents, berth or no berth. The exceptions 
clause excepted ‘restraint, of princes, rulers 
& people.” The ship arrived at Batoum, 
& notice of readiness to load was given, 

the lay days began to run. Owing, how- 
ever, to a dispute between the Russian & 
Italian Govts. the ship was ordered by 
the port authorities to leave Batoum & also 
Russian waters, & accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, & 
she returned alter being absent from the port 
a httle over aw fortnight. The owners sub- 
sequently  clairned demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from Batoum :—Held: 
interference by the Russian Govt. did not 
amount to such an illegality as to excuse the 
periormance of the  contract.--CANTLERE 
NAVALE TRIESTINA v. LLIANDELSVERTRETUNG 
pER Russ. Soz Fop. Sovirr REPuBLik 
NAPHTHA HKxport, [1925] 2 K. B. 172; 94 
L. J. K. B. 579; 183 LT. 162; 41 T. L. R. 
3553 69 Sol. Jo. 4435; Io Asp. M. 1. C. 501 ; 
30 Com. Cas. 172, C. A. 
Annotation —Refd. Re Ropner Shipping Co. & Cileeves 
Western Valleys Anthracite Colberies, [1927] LK. B. 879. 

3184. Add. Annotation :---Refd. Akt. Reidar vt. 
Arcos (1926), 42 °R. Tn RR. 747. 

3185. Add. Annotations :-—Refd. Sargant v. Pater- 
son (19235), 129 L. T. 471; Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737; Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 

3188. .1dd. Annotations :-~-Consd. Snia Sac. 
Navigazione Industria e Commercio v. | 
(1924), 29 Com. Cas. 284; Canticre Navale 
Triestina v. Handelsvertretung der Russ. 
Soz. Fod. Naphtha Kxport (1925), 94 L. J. 
K. B. 579. 

3189. Add. Citations :—92 L. J. K. B. 4553 129 
L. T. 65; 16 Asp. M. L. C. 1383; 29 Com. 
Cas. 1. 

Add. Annotation :—Refd. Hirji Muljiv. Cheong 
Yue S.S8. Co., [1926] A. C. 497. 

3193. Add. Annotation :—-Refd. Perry v. Equitable 
Life Assce. Soc. of U.S.A. (1929), 45 T. L. R. 
468. 

3194. Add. Annotations :—Consd. Larrinaga, v. Soc. 
Franco Americaine Des Phosphates De 


the contract that aninterruption should 
excuse the party from the further 








di 
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Medulla (1923), 92 L. J. K. B. 455; First 
Russian Insce. v. London & Lancashire Inscc., 
[1928] Ch. 922. Refd. Willis v. Willis (1927), 
96 L. J. P. 1773; The Penelope, [1928] P. 
180; Hyman v. Hyman, Hughes v. Hughes, 
[1929] P. 1; May v. May, [1929] 2 K. B. 386. 

3198. Add. Annotations :—<As to (1) Apld. Snia Suc. 
di Navigazione Industria e Comercio ov. 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
First Russian Insce. 7. London & Lancashire 
Insce., [1928] Ch. 922; The Penelope, {1928} 
P.180. <As to (2) Apld. Hirji Mulji v. Cheong 
Yue S.S. Co., [1926] A. C. 497. Refd. May 
v. May, [1929] 2 K. B. 386.) Generally, Refd. 
Cohen v, Sellar, [1926] 1 K. B. 536; ILyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1. 

3199. Add. Annotation :—As to (1) Refd. Cantiare 
San Rocco 8. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226. 

3199a. —- -—~-.]— Liinsi Muni. Cheong Yur 
S.S. Co., No. 3172a, ante. 


3201. Add. Annotation :— Refd. Benaim v. Debonv, 
F924] A.C. 614. 

3202. Add. Annotation :—As to (2) Consd. Canticre 
Navale Triestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Lixport (1925), 94 
L. J. K. B. 579. 

3206. Add. Annolations :— Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K.. 1054. 
Mentd. Ramdutt) Ramkissendass ». Sassoon 
(1929), 98 L. J. B.C. 5S. 

3207. Add. Annotation :—Refd. Finlay v. Kwik 
Hoo Tong Handel Maatschappiy (1928), 95 
I. J. WK. Be. 251. 

3211. Add. Annotations :—As to (1) Refd. Larmnaga 
v. Soc. Franco Americaine Des Phosphates 
De Medulla (1923), 92 I. J. K. B. 155; 
Jebara v. Ottoman Bank, {1927] 2 K. B. 254. 

38218. Add. Annolulions:——-As to (2) Refd. Livock 
v. Pearson (1928), 33 Con, Cas. 188. Generally, 
Mentd. ‘Tournier v. National Provincial & 
Union Bank of Iingland, {1924} 1] K. LB. 461. 

3221. Add. Annotation :—Refd. Conipagnie Con- 
tinentale @ importation v. HTandelsvertretung 
der Union der Russian Soviet) Republic in 
Deutschland (1928), 138 lL. T. 6638. 

3225a. Confiscation by fcreign Government.]|— By 
a contract the vendors agreed to sell & the 


performauce of tt, unless. substantially 


ee ee ee 


of legislation being passed . . 
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purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in Which to cut & remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
majeure, or by war, from cutting or disposing 
ofthe timber. The purchasers took possession 
of the forest, but shortly afterwards an 
ayrarian law was passed in Latvia under 
which the forest & all the timber therein 
became the property of the Latvian State, 
the agreement became annulled, & all the 
Vights of vendors & purchasers in the forest 
& the timber became entirely confiscated :- - 
Held: the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties were released from it.— 
KURSELL v. TIMBER OPERATORS & CON- 
TRACTORS, [1927] 1 K. B. 298; $5 L. J. KK. B. 
5695 135 L. 0. 223; 42 T. L. R. 4385, C. A. 
$226. dd. Amniotation :—Refd. Kursell v. Timber 
Operators & Contractors (1926), 95 lL. J. WK. B. 


3233. Add. Annotations :—As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russe Soz. Kod. Naphtha Ixport (1925), 04 
L. J. K. B. 579 = Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1023), 92 L. J. K. B. 455; Karsell 
v. Timber Operators & Contractors (1926), 
95 JT. J. IK. B. 5693 Phe Penclope, [1928 | 
P. 103; Lyman vv. Ilvyman, Lbughes 1. 
lhughes, [19290] D. 1; May v. May (1929), 98 
Ju. ds Ix. B. 770, 

3238. Add. Annotation : 
lin Valley Collieries, [1926] 1 K. B. 

3239. Add. Annotation: —Refd. Browning v. Crum- 
lin Valley Colhenies, [1926] 1 KR. B. 522. 

3240. Add. Annolation: -Refd. Browning v. Crum- 
hn Valley Collicries, [J926] 1 K. B. o22. 

2243. Add. Annotation :— Refd. Browning 7. Crum- 
jin Valley Collterics, [1926] 1 JK. 2. 522. 

3262. Add. Annotation :-- Mentd. Glenboig Uiion 
Fireclay Co. v. IL. BR. Comrs. (1922), 12. Tax 
Cas. 427 

3276. Add. Annotation :—~~As to (2) Refd. Ilyman 
ve. Ayinan, Hughes +. Hughes, [1929] P. 1. 


Refd. Browning v, Orum- 


O22. 
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the whole contract became impossible 
of performanee.— DOMINION CoAL Co. 
Vv. LORD SrkaTHCONA S.S. Co., [1924] 
2D. L.R.66; 57 N.S. R.113.—CAN. 
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3204 v. Iteusd., [1924] A. C. 226; 93 
L. Je i; Cc. 86; 130 L. T. 610. 


3217 i. Diffieullres in way of 
shipment.J-—Byv a contract, made im 
1916, deft. suld certuin goods, shipment 
to be from a continental port in sir 
approximately equal monthly parcels : 
—TIleld: the long delay in slipmeut 
eaused by war did not frustrute the 
conimercial object of the contract & so 
put an end to it —RINGSTAD ©. GOLLIN 
& Co. PROPRIETARY, L1p. (1925), 34 





C.L. RR. 308; Sl Argus LR. 2?1.- 
AUS. 
$224 ji. Importation restricld by 


Government.| -Applt.. @ manufacturer 
of yeast, entered mto a written contract 
under which he undertook to supply 
& certain portion of his output to 
resp. during 1927. Clause 8 of the 
contract provided that ‘‘in the event 


may in any wise restmet or prohibit 
the sale of yeast in any quantity or 
to any class or race, this agreement 
shall become void,” while clause 9 
provided that “if such legislation .. . 
relates only to imported yeast then 
your selling price... may be 
increased at your option ” in certain 
respects. In June, 1927, by Act 24 
of 1927, the unmportation of yeast. into 
the Umon was prolubited except with 
the permission of the Comr. of Poliee. 
apt. thereupon repudiated the con- 
tract. pleaded it was null & void under 
clauses 8 & 9 thereof -—Held : legis- 
lation prohibiting the nnportation of 
yeast did not iull within the terms of 
either clause of the contiact, Inasmuch 
as it did not. prohibit or restrict. the 
sale of veast.—COMPRESSED YEAST, 
Lrp. re. DsptripvurisG AGENCY, LTp., 
11928} App. D. 301--S AF. 





k i. ---A contract being for 
export only :—f/eld: its object was 
frustrated.—-MaArER & Liane Inc, v. 


ATLANTIC SUGAR RLFINERIES, LYD., 
[1926] 2 D. L. R. 783; 68 O. L. R. 
531.—CAN, 
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sp. Stroke of workmen —Lease of salt 
works.) —beld : the ecoutract to pay 
tent. had not become impossible of 
performance -~ELARt LAXMAN  JOSTIIE 
YM SECRETARY OF SLATE FOR INDIA 
(1927), I. L. 1. 52 Bom. 142. —IND. 
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li. Lease of hotel J—The lesseca 
of an hotel property, upon prohibition 
coming mto force in Alberta, sued fo) 
a deelaration that the Jease of the 
promises & an agreement to purchase 
the chattels im the hotel were ter- 
nmunated through fLavure to obtain a 
heenee :~- Jleld the abolition of the 
bar wes arish that must be undertaken 
by the lessee, it) bem a case not ot 
tote) destruction of the subsect-matter, 
but a case ol stenity —CHERRILK & 
ORTON vp MeCnuniaur & PENNINGTON, 
H—W9I7], 2 WLW Ros, 2) Alta. 1. 2. 
v7: 3a 0) T. it. 65t.--CAN, 


PART VII. SECT. 9, SUB-SECT. 6. 


3278 i. Ievsd., (1924) A. C. 2263 93 
L. J. P. C. 86; 130 L. T. 610. 


Yases 3280—3520. 


3280. Add. Annotations :—Refd. Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. Mentd. 
- Campbell v. Pollak, [1927] A. C. 732. 


3282. Add. Annotations :—Consd. Cantiare San 
Rocco S. A. v. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226. Refd. Cohen v. 
Sellar, [1926] 1K. B. 5386; Eymanv. Hyman, 
Hughes ». Hughes, {1929|, P. 1. Mentd. 
Anchor Donaldson v. Crossland, [1929] A. C. 
297. 


3303. Add. Annotation :—Refd. Tredegar v. Har- 
wood, [1929] A. C. 72. 


3306. Add. Annotalion :—Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

3324. Add. Annotation :—Consd. Curtis Moffat ». 
Wheeler, [1929] 2 Ch. 224. 

3327. Add. Annotations :—As to (5) Apld. Meyrick 
v. Dyson (1925), 41 T. L. RR. 368. Generally, 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 
K. B. 328. 

3328. Add. Annotations :—-Apld. Baldry v. Mar- 
shall, [1925] 1 K. B. 260; Barker v. Agius 
(1927), 438 T. L. R. 751. Mentd. Szymono- 
wski v. Beck, [1923] 1 K. B. 457; Lancaster 
v. Turner, [1924] 2 K. B. 222; Barker v». Agius 
(1927), 833 Com. Cas. 120. 

After this case add ‘‘ See, also, COMPANIES, 
No. 814a.”’ 


3830. To the cross-references following this case 
add ‘*As regards bills of exchange.]—See 
BILLS OF EXCHANGE, Vol. VI., pp. 79-93.” 


3379a. -—— Provided ‘‘ undertaking ”’’ carried out.| 
—BRUEY v. CONYREARE (1468), 17 L. T. 664, 
Ix. Ch. ; revsg. (1862), 13 C. B. N.S. 2638, 
Annotation --—Consd. London Corpn. «. Sandon, London 
une a Met. Ry., Met. Ry. ¢. London Corpn. (1872), 26 
da . 
3447. Add. Annotution :--Refd. Cohen v. Sellar, 
[1926] 1K. B. 536. 
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3487. Add. Annoiations :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. ©. 48; Never-Stop Ry. (Wembley) v. 
British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 


8490. Add. Annotation :—Refd. British & Bening- 
yaa v. North Western Cachar Tea Co., [1923] 
A. C. 48. 


3494. Add. Annotations :—Refd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
7139 ; Anglo-Newfoundland Development Co. 
v. Pacific Steam Navigation Co., [1924] A. C. 
406; Cohen »v. Sellar, [1926] 1 K. B. 536. 


3495. Add. Annotation :—Refd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739. 


3500. Add. Annotation :—Refd. British & Bening- 
tons v. penn Western Cachar Tea Co., [1923] 
A. C. 48. 


8508. Add. Annotation :—Distd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 


3509. Add. Annotation :—Refd. Samuel v. Dumas, 
f1924] A. C. 431. 


3518. Add. Annotations :—Consd. Acties Nord- 
Osterso Rederiet v. Casper, Edgar (1923), 
28 Com. Cas. 222. Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923 
A, 


3514. Add. Annotation :-—Refd. Admiralty Comrs. 
v. Chekiang (Owners), [1926] A. C. 637. 


3519. Add. Annotations :-— Refd. Lawrence  v. 
Hayes, [1927] 2 K. B. 111; Earle v. Hems- 
worth R. DP. C. (1928), 44 T. L. R. 6055; Re 
Pinto Leite, Hx p. Des Olivaes, [1929] 1 Ch. 
221. 


3520. Add. Citation :—Revsd. sub nom. Nicnous 
vo. NORTH METROPOLITAN RAILWAY & CANAL 
Co. (1894), 71 L. TT’. $36, CG. A. 


PART VII.SECT. 11, SUB-SECT. 1.— A. 


3305 1. Performance by one to satis- 
faction of other party-—\lWVhether pari 
bound to decide reasonably or entitled tw 
decule arbdrariudy-~Bond fade deerision. | 
—Pitl agreed to place sods areund 
defts." power house to their satisfaction. 
Defts, not heing satisfied with the 
sods or the work, cancelled the con- 
tract. In an action for damages for 
breach of contract, the Jury found that 
defts. had acted honestly bat un- 
reasonably -—//eld: the judgment of 
defts. honestly arrived at. was final, & 
tf, was not entitled to reecover.— 

RUMAN t. Ford Moror§ (C'o. 
OANADA, LTp., [192611 D EL. RR. 960, 
68 0. I. Tt. 317.—--CAN., 


st. Receipt of muney — Duty to 
collect.}—A contract provided for, 


failure to collect the moneys, but 
where there was good reason to suppose 
that litigation for the purpose of 
collection would be uscless, there was 
no duty to litipate.- -NORTOUERN PIrr 
Lint Co. v. CANADIAN GaAs Co., [1924] 
4D. L. R.1111.-—CAN. 


B. (a). 
ai. —~ Agreement to sell dealer's 
business subject to granting of licence by 
licensing officer.}—RAJAH v. SULIMAN 
(1927), 48 N. L. R. 309.—S. AF. 


PART VII. SECT. 11, SUB-SECT. 1. 
D. 4a). 


HaLtirax & Capri 


Or 


BRETON Coat & Ry. Co. v. 


GREGORY, 
Cass. Dig. Zud ed. 727.— CAN. 


PART VII. SECT. 11, SUB-SECT. 1.-- 
D. (q). 


sa. Timber licence—Condition agurnst 
employment of Chinese or Japanese.) 
; condition in a speral timber 
licence under Land Act (B. C.), 1908, 
that no Chinese or Japanese should 
be employed 
With is one of the essential terms 
of the leence.—A.-G. ror Bririsn 
COLUMBIA tv. Brooks, BipLaknt & Co., 
ee 3W.W.K.9; 635.C. h. 466.-— 


sd. Contract for sale of currency -- 
F teondition precedent to delivery. | 
—WatLstr v. BROWN (1868), 18 ©. ~ 
60. CAN. 


AUCHTERIONIE v. ARMS (1875), 25 
C; }. 403.—CAN. 

sk, Agreement to sell land for church— 
If congregation brought together. |—H eld : 
ullhough at first conditional, the con- 
tract, by reason of a congregation 
having assembled, became absvlute.-— 
pe v. CHRISTIE (1867), 13 Gr. 495.— 


PART VII. SECT. 11, SUB-SECT. 1.-— 


3422 i. General rule.Jj|— Where 
document is suiticiently clear & 
certain, & payment depends on some 
bimple condition or event, it. is sufficient 
tor pe to allege that the condition 
has been complied with or the event has 
happened. ‘The onus then Hes on deft. 
to show that what was intended by the 


in connection there- 


document, sued on to be a condition 
ciara tou entitle pitf. to succeed 
146 not been complied with. —UNION 
STARE AGENCY & INVESTMENT, LTD. 
(LIQUIDATORS) v. SPAIN (1927), 48 
N. lL. R. 348. —S. AF. 


PART VII. SECT. 11, SUB-SECT. 3.— 
A. (b). 


p i. ——~.}—The cousideration for 
wu quit-claim deed was the mamtenance 
of the grantor & pltf. during their 
hives. After the death of the grantor, 
deft. marricd, & pltf. left & lived clse- 
Where :--Hleld: as i1t was clearly 
meant that pltf. would live in deft.’s 
house & be maintamed there by him, 
& as she had no valid excuse for leaving 
him, deft. was not obliged to provide 
for her support. elsewhere.—COMEAN 
v. LEBLANO, [1923] 2 D. L. R. 1076; 
56 N.S. R. 201.—CAN., 


PART VII. SECT. 11, SUB-SECT. 3.— 
A. (¢). 


3509 i. What amowus to waiver.j— 
BOWES v. CHALEYER, [1923] V. L. lt. 
295; 3$2C. L. It. 159.—AUS. 


PART VII. SECT. hg SUB-SECT. 3.— 


3521 i. Right of defaulting narty to 
sue other parly—lRecovery of deposit. }j— 
Defts. contracted to supply ao with 
a quantity of lumber to be loaded on 
cars in July, 1920. Defts. hauled the 
lumber to the railway siding ready for 
shipmbnt, but pltf. fuilod to provide 
cars, as it was his duty to do, upon 
which the lumber could be loaded :— 
Held; an action by pltf. to recover a 
deposit ee on the contract must be 
dismissed.—-GLENNIE v. RUSHTON 
(1922), 56 N.S. R. 580.-—~OAN. 


Vol, X1I.—Contract. Cases 3561—3864. 


Part VIll—-Defences to Actions for Breach of Contract. 


3561. Add. Annotations :—Consd. Rose & Frank 
Co. v. Crompton, [1925] A. C. 445. Refd. 
British & MBeningtons v. North Western 
Cachar Tea Co., [1923] A. C. 48. Mentd. 
oe Exchange Assce. v. Hope, [1928] Ch. 

3569. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. Ju. R. 625. 

3606. Add. Annotation :—-Apld. Berry v. Berry, 
[1929] 2 K. B. 816. 


3614. Add. Annotation :—Refd. Jenkins v. Jenkins, 
(1928] 2 K. B. 501. 


3622. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. LL. R. 625. 
3641. Add. Annotations :—Consd. Jones v. Waring 
& Gillow, [1925] 2 Kk. B. 612. Refd. Barclay 
v. Malcolm (1925), 183 L. T. 512. 

3646. Add. Annotations :—As to (1) Refd. Re 
British American Continental Bank, Lisser 
& Kosenkranz’s Claim, [1923] 1 Ch. 276; 
Ite Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466; Peyrae v. Wilkinson, [1924] 
2K. B. 166. 

3654. Add. Annotation :—Consd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

3673. Add. Annotation :—Refd. Hf. v. H., [1928] 
P. 206. 

3680. Add. Annotation :—Refd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

3749. Add. Annotation :—Refd. Re Houlder, [1929] 
J] Ch. 205. 

3751. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

3752. Add. Annotation :-—Refd. British & North 
Kuropean Bank v. Zalzstein, [1927]2 K. B. 92. 

3763. Add. Annotation :—-Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3781. Add. Annolation :-—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3784. Add. Annotation :—Refd. Allen v. Toyal 
Bank of Canada (1925), 41 T. L. R. 625. 





| 
| 


when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him off & of having 
her furniture released from the first bill of 
sale. Ditf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to p]tf. Inan action by pltf. to restrain defts. 
from disposing of the furniture comprised 
in the second bill of sale, pitf. relied on Bills 
of Sale (1878) Amendment Act, 1852 (c. 43), 
s. 8, & she contended that the real con- 
sideration was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale :—Held: the cunsideration 
for the second bill of sale was the loan “t 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second bill 
of sale, the action failed. — D’USEZ v. 
TRAFFICS & DISCOVERIES, Lrp. (1924), 40 
T.U. R. 441. 

3784c. -}—If a bill of exchange or note be 
taken on account of a debt & nothing be 
suid at the time, the legal effect of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor, 
If the bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended.—ALLEN v. ROYAL 
BANK OF CANADA (1925), 95 L. J. P. C. 17; 
134 L. 4D. 194; 41 T. L. BR. 625, P. C. 

3806. Add. Annotation :—Refd. Allen »v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3813. Add. Annotation :—Refd. Jones v. Waring 
w Gillow, [1926] A. C. 670. 

3817. Add. Annotation :—~Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


3818. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. lL. R. 625. 





3784a. .}—HALL v. PADLEY (1923), 156 L. T. | 
Jo. 88. | $833. Add. Annolation :—Consd. Allen v. Royal 
r ” ’ or 
3784b. J—Pitf. granted a bill of sale over | Bank of Canada (1925), 41 T. L. R. 625. 





certain furniture to a moncylender, &, as 3864. Add. Annotution :—Refd. Ke lloulder, [1929] 


she was unable to pay him the first instalment 


1 Ch. 205. 


PART VIII. SECT. 2, SUB-SECT.2.--A. | PART VIII. SECT. 3, SUB-SECT. 4. 


3542 i. General rule.}—-WHITEFORD v. 
McLerop (1868), 28 U. C. R. 349.—CAN. 

3547 ii. -}~Prior to foreclosure 
Proceedings on & mtge. given by deft., 
pltf.’s solr. wrote deft.’s solr. that the 
registored Owner was willing to give 
a qguit-claim deed to pltf. to clear up 
the title & avoid litigation if deft. 
would give a quit-claim deed to pitf. 
This was agreed to, but subsequently 
deft.’s solr. received a letter from 
plitf.’s solr. purporting to withdraw 
from a]) negotiations to accept a quit- 
Glain deed :—JHeld:; there was an 
accord but no satisfaction.—CarRns v. 
Brown, (1924) 4 D. L. R. 5903; 3 
Ww. W. R. 409.—CAN. 





PART VIII. SECT. 2, SUB-SECT. 3.—D. 


s]. Discharge of mortgage on execution 
of agreement between mortgagor & mort- 
agee.}—WEST v. ACCIDENTAL FIRE 
fnsuRaNoe Co., {1927] 3 D. L. R. 260. 


3655 viii. ——~ -}—If there is no 
special covenant for payment of a debt 
elsewhere, the presumption of law is 
that the borrower ought to seek out 
the lender for payment.—GOKUL DAs 
oa (1925), 1. Iu. RK. 48 ALL. 310.— 


v 





.3656 i. Unless creditor 
abrvad.jJ—The duty which IKnglish law 
imposes upon a debtor to find his 
creditor & pay him is imposed upon 
him ouly if the creditor is within tho 
realm. If in India a debtor is subject 
to the same duty, It is similarly limited. 
—BANSILAL ABIRCHAND 0. GHULAN 
MAUBUB KHAN (1925), 563 I. R. Ind. 
App. 58.—IND. 

pi. —— ——.]}—PLaTr v. MOFAUL 
(1854), 4 C. P. 293.— - CAN. 


PART VIII. SECT. 3, SUB-SECT. 5.- F. 


=D. Manager of debtor agent of 
creditor-—Fraudulent entry of payment.) 
Empress THEATRE 


468 








—MoMornris v. 


Co., Lrp., [1923] 2D). L. R. 5553 16 
Sask. lu. R. 504; [1923] 1 W. W. kk. 
1144.-—-CAN. 


PART VIII. SECT. 8, SUB-SECT 5.—- 
G. (b) i. 





3766 iv. }-BABINEAU ov. Boun- 
Qu, [1925] 1 D. L. li. 852.-—CAN. 


PART VIII. SECT. 3, SUB-SECT. 5.— 
G. (b) ii. 

3799 i. <Acreptancre in satisfaction 
guestion of fact.)—The keepmg & UsmeE 
of a cheque handed to a creditor on 
debtor’s condition thut it i to be 
taken in satisfaction of a Claun for wu 
larger amount, & with words on the 
cheque so intinating, 1s not conclusive 
in law of an aceord & satisfaction ; 
whether it was accepted in satisfaction 
of the claim is a question of fact.—~ 
PHRTERBON v. FLACK, [1923] 3 D. LL. R 
132; 16 Sask. L. Re 4933 [1923] 
1 W. W. It. 1289.—-CAN. 


PART VIII. SECT. 3, SUB-SECT. b. = --K. 
sr. Agreement by ercditorsa to worl, 


Cases 39744903,  Encuish anp Empire Dicks! 
S.S, Nautilus, [1927] A. O 145; > 


ad , © ance eV. C . Vv. a y, oA, ‘ 
oem Westville Shipping Col josh ee | Hon testroon ca saae Sa i je7p arenes 
-y Stro gree ae . . , G 
3880. Add. Annotation :—Refd. Albemarle Supply | : i x M 
ps é - j _—.J--FiENEY v. FIRBECK MAIN CoL 
Co. v. Hind, [1928] 1 K. B. 307. a0Eoss ore Lp, (1926) 2 K. B. 218; 9¢ 


3905. Add. Annotations :—Apld. Albemarle Supply S eae he 
Co. v. Hind (1927). 48 T. L. R. 652. Refd. 7 Hoes = tee 134 L. T. 745; 19 B. W. 
9s Oe Bos Coodhs 


Albemarle Supply Uo. v. Hind, [1928] 1 Kk. B. 
4073. Add. Annotation :—Mentd. Conquer v. Boot, 


307. 
3909. Add. Annotation :---Refd. Albetnarle Supply [1928] 2 K. B. 336. 
4077. Add. Annotation: — Refd. Saunders v. 


Co. v. Hind, [1928] 1 K. B. 307. 
3930. Add. Annotation :—Refd. Albemarle Supply Young's Brewery (1925), 42 T. L. R. 136. 
' 4087. Add. Annotation :—Mentd. Perrin v. Dickson 


Co. v. Hind, [1928] 1 K. B. 307. 
3961. Add. Annotation :—Refd. Albemarle Supply (1929), 45 T. I. BR. 62). 
4117. Add. Annotations :—Mentd. Jones (Hollo- 


Co. v. Hind, [1928] 1 K. B. 307. 
3977. Add. Annotation :—Refd. Albemarle Supply way) v. Woodhouse, [1923] 2 K. B. 117: 
Prager v. Blatspiel, Stamp & Heacock. [1924] 


Co. v. Hind, [1928] 1 K. 8B. 307. 
3990. Add. Annotation :—Refd. Albemarle Supply 1 K. B. 566; Tarn v. Scanlan, Neilsen, 
Andersen v. Collins, Muller (London) v. 


Co. v. Hind, {1928} 1 K. B. 307. 
3997. Add. Annotation :—Mentd. Dennerley +. Tethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. 


Prestwick U. D.C. (1929), 45 T. L. BR. 659. 





4000. Add. Annotation :—Refd. Re Wait, [1927] 1 


Ch. 606. 


4009. Add. Annotation :—Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 78. 

4010. Add. Annotations :-—Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 187 L. T. 448 ; 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 k. B. 40. 

4017. Add. Annotation :—Refd. Smith v. Wood, 


[1929] J Ch. 14. 


4050. Add. Annolations :—Mentd. S.S. Australia 


mine Conditional on mine nroving 
valuable— -Mine valucless—Fornation of 
company by ereditors—Whether  con- 
elusive as to accord & satlisfaction.| - 
WHITLA t. PHALR (1898), 12 Man. L. RR. 
122. -CAN. 


PART VIII. SECT. 3, SUB-SECT. 7.—A. 

3871 i. By debtor-—ITow far creditor 
bound by debtor’s appropriation.) -A 
creditor cannot appropriate in opposi- 
tion to bts debtor’s expressed intention. 
—~DASHARATI GHOSE v1. KHONDKAR 
ABDUL HANNAN (1927), I. Ii. R. 55 
Culc. 624.—-IND. 


3876 1. ——.)-—-A debt owing from 

ereditor to his debtor cannot be 
considered as a& payment by debtor 
Hutil he consents to the ereditor re 
Laurming at & applying it on his indebted- 
Hess —MATIHEWSON & THOMPSON, 
plgvay) 2 YD. Te Re. 121) LPZ4) 2 


W.W. R 161; 19 Sack. L. RK. 420.--- 
CAN. 
3876 1. ——-.]) —A person who pays 


money has a right to apply that pay- 
nent to anv of the debts which he 
owes —-ALBERT © STOREY, [1925] 4 
D. L. R. 3874 -—CAN. 

3884 iii. —-— - J—Where a debtor, 
who owes nore thun one debt to the 
same creditor, makes @ pavinent with- 
out appropriating if towards the dis- 
charge of any particular debt, the right 
of the creditor to appropmate the 
amount paid towards any ot the debts 
due to hitn contunues up to the time 
when ho applies the payment towards 
the discharge of oa particular debt.— 
MANISTY v. JAMESON (1925), I. LR. 
5 Pat. 326.—IND. 

3884 iv. ——-—- — -J--Where a 
debtor owes several debts to one person 
& makes a payment to him, but has 
not. tuken advantage of the privilege 
conferred upon him by Indian Contract 
Act, 8. 59, the creditor 1s at Hberty to 
apply the payment in liquidation of 
any lawful debt actually due & pay- 
ablo to him from debtor.—RELU MaL 
. AUMAD (1925), 1. L. Rt. 7 Lah. 17.— 
ND. 





4130. Add. Annotation :—Refd. Richmond  v. 


Savill, [1926] 2 K. B. 530. 


4193. Add. 


4132. Add. Annotation :—Mentd. Re Harrington 
Motor Co., Hx p. Chaplin, [1928] Ch. 105. 


4133. Add. Annotation :—As to (2) Consd. Smith 
v. Wood, [1929] 1 Ch. 14. 

Annotation :—-Refd. Akt. 

Harding, [1928] 2 K. B. 371. 


Ocean v. 


4203. Add. Annotation :—-Folld. Jenkins v. Jenkins, 


3884 v. —--- —-—.J— FRASER v. 
Locte (1863), 10 Gr. 207.—CAN. 

3884 vi. —-— —-—.] —DASNARATHI 
GHOSE v. KNONDKAR ABDUL HANNAN 
(1927), I. L. R. 55 Cale. 624.—IND. 


PART VIII. SECT. 3, SUB-SECT. 7.—C. 


3913 i. Mortguge debt--Or 
simple contract debt.J—A mtgee., mn 
receIpt of the rents & profits of the 
nortgaged premises, sold goods to the 
ntgor., & the lutter assented to the 
receipts being applied first in payment 
ff the account for goods sold —-//eld : 
an INncunbrancer, whose rights accrued 
after the settlement, was not entitled 





| to take the position that the rents ~ 


protite necessarily & irrevocably re- 
duced the mtge. us they were received. 
—MITCHELL wv SAYLOR (1901), 21 
C.L T. 224; 10 L. R. 458.—CAN. 


3913 -/—Fe 
BROWN (4 BANKRUPT) (1851), 2 Gr. 
111.—-CAN. 

ni. Running account.J—PRBrRit 
(L.), lurp. v. FRizazurm, [1925] 4 D. L. R 
8153 on appeal, [1926] 2 D. L. RR. 419; 
[1926] 1 W. W. RR. 905.—CAN. 

3934 i. Karlier debt.J—~Under 
an agreement whereby detts. undertook 
to pay through a co-operative assocn. 
for goods supplied up to a certain 
amount by pltf. to the assocn. :— 
Hicld: moncy paid to pltf. by the 
assocn. after the execution of the agreo- 
ment could not be appropriated to a 
debt owing to pltf. under a former 
agreement of the same kind.—Cop- 
VIELE Co., LTD. v. GODDARD, [1926] 
TW W.R. 602; 22 Alta. L. R. 41.— 
CAN. 

3934 ii. —-~- ——~ .irrca s of salary— 
Unless appropriatum by debtor to current 
salary J—Re LOGAN (H. J.) Co. (Qut.), 
{192612 D. L. R. 946; 7C. B. RR. 328. 


— 





a cena a 





i -———— 








qi. —— ——.J—MCGREGOR v. 
GAULIN (1848), 4 U. C. R. 378.—CAN. 

ti. -]—Ross v. PHRRAULT 
(1867), 13 Gr. 206.—CAN. 
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Soremneromael 





[1928] 2 K. B. 501. 


PART VIII. aa fe SUB-SECT. 7.— 
- (a). 


3961 i. Slalement of rule.-—Scorr & 
PEDEN t Pa SEN oe 2). L. R. 


404, [1926] R. 154; 37 
B. C. R. 143.—CAN, 
3961 ii. .}+The rule in Clayton’s 





Case is al best merely a presumption.— 
CANADIAN BANK OF COMMERCE  v. 
Smirie (1911), 17 W. L. R 135; 3 
Alta. L. R. 299.— CAN. 

3962 v. ~,.] — CANADIAN 
BANK OF COMMERCE vo. SMITH (1911), 
17 W. L. R. 185; 3 Alta. L. R. 299.— 
CAN. 

3962 vi. ——-- —-—.]— LAKE v. 


CRrospiE (1911), 9 Nfld. L. R. 490.— 
NFLD. 








PART VIII. SECT. 3, SUB-SECT. 9.— 
A. (a). 


4028 iv. ——.]—ONTARIO Equtr- 
ABLE Law & ACCIDENT INSURANCE 
Co. v BAKER, [1926] 2 D. L. R. 289; 
11926) S. C. R. 297.—CAN. 


* 


PART VIII.SECT. 4, SUB-SECT. 5.—A. 
4184 ii. ———.]}—Moopirz v. Mac- 
KENZI", [1925] 1 D. L. R. 801.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 7.— 
A. (a). 


4200 iii. .}—Where _ several 
debtors are bound jointly, a release 
given to one discharges the others, 
unless the creditor, when granting the 
release, reserves his right against 
them; this rule applics as much to 
® judgment debt as to any other 
obligation.—CasTLk v. BILSKY (1921), 
50 O. L. R. 536.—CAN. 





PART VIII. SECT. 4, SUB-SECT. 9. 


sr. On security for debt.}-—The ro- 
lease of a debt operates as a release of 
any sccurity held 1n respect of it.— 
A.-G. vw. SmiTno & FRANCE, [1925] 
N. Z. L. R. 217.—-N.Z. 


Vol. XU.—Contract. Cases 4285-4390. 


Insce. v. Public Trustee (1924), 93 L. J. Ch. 
449; Republica de Guatemala v. N uneZ, 
[1927] 1 1. B. 669; Royal Trust Co. v. A.-G. 
for Alberta (1929), 46 T. L. R. 25. 


4285. Add. Annotations :—Refd. Lawrence v. 
Hayes, [1927] 2 K. B. 111; Humphery v. 
Wilson (1929), 141 L. T. 469. 

4286. Add. Annotations :—Mentd. New York Life 


PART IX. SECT. 1, SUB-SECT. 1.-- <A. 

4325 i. 
Mason, LAMB vt. WILSON (1876), 38 
U. C. Ik. 14.—CAN. 


Part 1X.—Constructive Contracts. 


4325. Add. Annotation :---Mentd. Adams v. Morgan, 


[1923] 2 K. B. 234, 


4335. Add. Annotation :—Mentd. Adams tv. Morgan, 


[1923] 2 kK. B. 234. 


4340a. Double payment by bank to client’s order. | 


—-Pltfs., a london bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw hank 
then wrote a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & did so. 


Alterwards | 


the Polish co., believing the sum paid off to | 
be £2,000, told the Warsaw bank to arrange | 
jor the payment of another £1,000, bat the , 
instructions accordingly sent by the Warsaw , 


bank to pitts. were lost in transmission «& 
were never received. On discovering the 
facts pitfs. were willing to credit defts. with 
the above-mentioned €1.000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 
fact :—Held: (1) there was no such mistake 
of fact as entitled pltis. to maintain that the 
amount claimed was money paid to their 
use, & the action tiled 3 (2) pitts. had been 
negligent as between themselves & defts. — 


BARCLAY & Co.. Tap. 7. MALcouMm & Co. 
(1925), 193 L. TT. 6123; 41) TN L. BR. ods; 


69 Sok. Jo. 675 


4358a. Payment of rates on tithe rentcharge by 


occupier—Demand after Tithe Act, 1891 (c. 8).| 
—At the date of the passing of the above Act 
rates vpon a tithe renteharge were duc & In 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect) of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act. 
the overseers, purporting to act under Tithe 
Act of 18387 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the halt-year’s rent 


—_— 


General rule.J-—-WILSON v. a 
him.—KWANK ?. 


' 4385. Add. Annotation :—Refd. Ligectt 


paid on behalf of the contractor tofulfil \ the 
his contract & was chargeable against. | recovered from the latter, no matter 
CANADIAN PACTFIC 
Ry. Co. (1924), 34 B.C. Rh. 127.—CAN. 


4360, For ** 


next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them :—Held: having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct 
the amount so paid frora their rent; conse- 
quently the Jandowner was not entitled to 
deduct the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him.—Re Trrnt Acry isOl, ROBERTS tv. 
Porrs, JONES p, Cookk, [ISO] 1 Q. B. 213; 
658 0. PP. 3885 42 W. RR. 294s 9 RR. 230; 
sub nom. JONES @ Porrs, CONES 1, COOKTK, 
G3 14. J.Q. B. 381; 695. T. 849 TOD, Tae a 
11i, ©. A. 


Annotation :---Distd. Lewis «. Hughes, [191617 K. B 831. 
4359. For ‘*‘—--— Payment to clear off maritime 


lien—No request from mortgagees ??) read 
‘* Payment to clear off maritime lien---No 
request trom mortgagees.”’ 

Add, Annotations :-—-Refd. The St. George, 
plQeG} PL 217s Phe Goulandris, [1927] P. 182; 
The Stream Fisher, [10z7{ BP. 73. 
Premiums on husband’s life 
policy paid by wife—First life interest under 
settlement of policies taken by wife’? read 
‘* Premiums on husband’s lite-policies paid 
by wife-—First life interest under settlement of 
policies taken by wife.’’ 





4372. .idd. Annotation :-—Refd. Christoforides v. 


Yorry, [124] A. C. 566, 


4377a. Double payment by bank.|—Banrciay & 


Co., Lrp. v. 


MALCOLM & Co., No. 4340a, 
ante. 


4379. Add. Annolation: -Refd. Akt. Daimpskibs 


Steinstad v. Pearson (1927), 137 L. PT. 533. 


4382. ddd. Annotation :—-Consd. Spencer v. Ash- 


worth Partington, [1925] 1 WK. B. 589. 


(Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 448. 


4390. Add. Annolation : —Consd. Smith, Lloge v. 


Bamberger, [O29] 1 IX. 3. 150. 


benefit of another cannof be 
how elearly he has benctited there- 

( from, af he had not capressly 
mnphledly requested the making of it 
or has not cleeted to adopt its benefit , 


PART IX. SECT. 1, SUB-SECT. 1.—C. 


st. Puyment tu enable fulsilment of 
contract.|—Where a tiunber contract 
contained the terms that Govt. & 
all other dues should be paid by the 
contractor, & deft. co. reserved the 
ught to retain Govt. dues from tho 
contractor until clearance had been 
furnished :—Held: money paid by 
deft. co. to furnish the clearance was 


JS, 


PART IX. SECT. 1, SUB-SECT. 1.-- 
D. (a). 

4341 iii. - —-.] <A Volunteer cannot, 
recover over the debt of another paid 
without request. of buch other & without 
any legal oblugation on his part.---- 
MARTELL v. WHITTEM (1867), 5 Ntld. 
LL. It. 200.- NFLD 

4341 iv. -——.]—The principle that 
a& payment made by one person for 
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and that the mere faet that he accepted 
the beneht of that which be bead no 
opportunity tore fuse ps not evidence of 
tus adoption or ratricationm was apphed 
heretn in an auction brought fo recover 
amounts ped for trensht A for the 
feeding in transit of cattie shipped by 
deft. Mc Rissten ALCORN, MAGNUS 
& Cor. WALL (Sash.), (E29) 1 D. L. hk. 
48; [f9¥o) oO W. W. dt. 009.~--CAN. 


Cases 4410—4578a. 
4410. Add. Annotation :—As to (2) Refd. Akt. 


Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 


4418. Add. Annotation :--Dbtd. Lowther v. Olif- 


ford (1926), 95 L. J. K. B. 576. 


4429. Add. Annotation :-—-As to (1) Refd. Akt. 


Dampskibs Steinstad v. Pearson (1927), 137 


lL. T. 535. 


4435. Add. Annotations :—Consd. The Chekiang, 
Apprvd. Admiralty Comrs. v. | 


[1925] P. 80. 
Chekiang (Owners), [1926] A. C. 637. 


4437. Add. Annotation :—Overd. Spencer v. Ash- 


worth Partington, [1925] 1 Kk. B. 589. 





ENGLISH AND EmpIirRE Dicrest SUPPLEMENT. 


notice of the mistake, deft. spent the money. 
In an action to recover back the excess pay- 
ment as money paid under a mistake of fact ; 
—Held: pltfs. could not recover on the 
grounds that plfts.’ mistake was not a mis- 
take of fact causing the payment; & that 
as deft. had been led by plfts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltis. were estopped from 
alleging that it was paid under a mistake.— 
Hout v. MARKHAM, [1923] 1 K. B. 504; 92 
L. J. K. B. 406; 128 L. T. 7193; 67 Sol. Jo. 
314, C. A. 


4438. After this case add “‘ See, further, COMPANIES, 


Vol. IX., pp. 328-331.” 


4478. Add. Annotation :---Refd. Re Mason (1928), 


97 fu. J. Ch. 32]. 


4487. Add. Annotations :—Refd. Iolt v. Markham, 


Annotations :—Consd. Jones v. Waring & Gillow, [1926] 


A. C. 670. Refd. British & North Kuropean Bank v. 


Zalzstein, [1927] 2 k. B. 92; Reckitt v. Barnett, Pem- 
broke & Slater (1927), 44 T. L. 1. $3; Home & Colonial 


Insce. v. London Guarantee & Accident Co. (1928), 4 


YT. L. R. 1384. Mentd. Ord. v. Ord, [1923] 2 K. B. 432 
4542. Add. Annotations :—Generally, Refd. Holt 


4534. Add. Annotations : 


4534a. 


[1923] ] K. B. 504; Cantiare San Rocco S., A. 
v. Clyde Shipbuilding & Engincering UCo., 
[1924] A. C. 226; Bowling v. Cox, [1926] 
A. ©. 751; Anchor Donaldson v. Crossland, 
[1g2z9] A. CG. 297. Mentd. Boston Corpn. 
». Fenwick (1923), 129 L. T. 766. 


4523. Add. Annotation :—Distd. Jones v. Waring 


& Gillow, [1926] A. C. 670. 

Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670; British & North 
Kuropean Bank »v. Zalzstein, [1927] 2 K. B. 
92. 











-|}—By certain military regula- 
tions officers in the Royal Air Force were on 
demobilisation entilled to a gratuity varying 
in amount according to circumstances. If 
their names were on a certain list, called the 
Emergency List, they were only entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft. was a demobilised 
officer of the Royal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
(inter alia) of gratuitics to demobilised officers 
of that force, in ignorance of the fact that 
deft. was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuitics of officers on the 
Emergency List should be paid at the Jower 
rate, & not appreciating the materiality of 
an officer being on that list, paid deft. his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 


v. Markham, [1923] 1 K. B. 504; British 
American Continental Bank v. British Bank 
for Forcign Trade, [1926] 1 K. B. 328; Jones 
v. Waring & Gillow, [1926] A. C. 670. 


4563. Add. Annotation :—Consd. Jones v. Waring 


& Gillow, [1925] 2 K. B. 612. 


4569a. Damages recovered by holder of Dill of 


exchange against sheriff —Bill held in trust 
for plaintif¥.|—Where the holder of a bill of 
exchange, who held it in trust for pltf., sued 
the drawer, &, pending that suit, became 
bkpt., & his assignees afterwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amount of the bill:—Held: pltf. might 
maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs & expenses.—— 
RANDOLL 7 BELL (1813), 1 M. & S. 714; 
105 HK. OR. 266. 


Annotation: Distd. Newle v. Reid (1823), 1 B. & GC. 657. 
4578. Add. 


Annotation :-——Refd. Tournier_ v. 
National Provincial & Union Bank of Eng- 
land, [1924] 1 K. B. 461. 


4578a. Solicitor acting as banker—Cheque paid out 


of funds belonging to plaintiff-—-To party in- 
debted to plaintiff.|—Pltis. were a limited co. 
formed to amalgamate certain firms & cos. 
controlled by F., two of the directors of pltfs. 
being I. & deft. T. The latter was a member 


list. More than a year afterwards, & before | 


PART IX. SECT. 2, SUB-SECT. 1. A. | 


sv. effect of arrangement between 
co-contractors |-—-Where eo-contractors 
arrange between themselves that one 
of them, although Jaable to thew 
creditor, is not to be called upon by 
the others to pay any portion of the 
debt, no action hes against him for 
contribution with respect to payments 
made by one of said others to 
the ereditor.—STAINSLEIGH v. FISHER 
(Alta.), [192813 D. L. R. 1863 11928) 
gW.W. BR. 205.--CAN., 


PART IX. SECT. 8, SUB-SECT. 1. 
m i, ——.]— BARNHART v. ROBERT- 
SON (1842), 6 0.8. 542.- -CAN. 


PART IX. SECT. 3, SUB-SECT. 2.—-A. 


sw. Company &  muncipalhty.|— 
A suit by a co. for the recovery of a 
sum wrongfully collected_by a munici- 
pality under Madras Municipalities 
Act, ¥. of 1920, s. 92, is essentially an 
equitable action for ‘‘ money had & 
received ’ & nota suit for ** damages & 
compensation.’*—-—DINDIGuUT MUNICIPAL 





COUNCIL 1. BOMBAY Co. (1928), I. L. R. 
A? Mad. 207.—IND. 


PART IX. SECT. 3, SUB-SECT. 3.-—- C. 


4556 i. General rule.}—The corpn. by 
one resolution directed that $300 should 
be granted to each councillor, deft. 
being one, to be by them expended on 
the roads; & by another, that $100 
should be placed to the credit of cach 
councillor, to he expended by them on 
the roads & bridges in their respective 
divisions. This was in accordance 
with an established practice, by which 
the councillors superintended the laying 
out. of moneys in their respective 
divisions. Deft. granted sevoral orders 
ou the treasurer to different persous as 
for ** work done,” which were paid, & 
it appeared that such work, though 
contracted for, had not been performed. 
There was no evidence, however, of 
any fraud or collusion on deft.’s part, 
or of any gain to himself, except the 
usuul charge to the corpn. of the cam- 
mission on such moneys as were 
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of the firm of T. & ©., who were the solrs. 


expended :—Held: there could be no 
recovery on the common counts, 
for deft. bad received no money. 
CHATITAM ‘TOWNSHIP CORPN. Uv. 
HousTon (1868), 27 U. C. R. 550.— 
CAN, 


PART IX. SECT. 3, SUB-SECT. 3.~- D. 


sx. General rule.J—Deft. having sold 
a cargo & remitted the proceeds to 
CG. & S., an action was brought by pltfs. 
on the common counts as for moncy 
received to their use :—-Held: after 
the sale deft. held the proceeds for 
the benefit of pltfs., & in remitting 
them to C. & S. did so in his own 
wrong, & the verdict for deft. should 
be set aside.—MorToN v. MclLErop 
(1874), IO N.S. R. (a R. & C.) 71.— 
CAN. 


sy. Money paid to revenue officer-— 
Representing value of seizure & fine-— 
Action by informer for share.)— 
WRIGHT 1. CURLESSH (1888), 21 N.S. R. 


of pltfs. & also of F. Pltfs. had moneys 
standing to their credit in the books of 'T. 
& C., & F. also had a running account with 
I. & C. During a period when F. was in 
debt to pitfs. he drew for his own purposes 
on the moneys standing to the credit of pltfs. 
in the books of T. & C. At the time of these 
transactions deft. T. was not aware of F.’s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of F.’s methods to be 
put on inquiry as to what KF. was doing. 
Subsequently pltfs. brought the present action 
against T. in respect of these moneys on the 
ground of conversion & for money had & 
received & for breach of duty & negligence 
as one of their directors & as their solr. 
Deft. T. pleaded acquiescence by pltfs. :— 
Held: deft. T. was liable in conversion, & 
even if there had been acquiescence he was 
liable for money had & received, & pltfs. 
were entitled 10 recover.—FENTON TEXTILE 
Assocn., Lrp. v. THOMAS (1929), 45 IT. 1. R. 
264, C. A. 

4583. Add. Annotations :—Refd. Underwood v. 
Bank of Liverpool & Martins, Same v. Bar- 
clays Bank, [1924] 1 K. B. 775; Viggett 
(Liverpool) v. Barclays Bank (1927), 187 
L. T. 443; Lloyds Bank v. Chartered Bank of 
India, Austraha & China, 11929] 1 WK. 48. 40. 

4587. Add. Annotation :—Refd. Brocklebank v. 
R., [1925] 1 K. B. 52. 

4590a. To bank named by principal— 
Money returned by bank to agent.]— Pitfs. 
in London sold to a New York co. a quantity 
of Belgian trancs to be delivered to defts. 
as the purchasers’ agents m MSHrussels on 
Dec. 31, at a price to be paid in dollars on the 
same day in New York, & the purchasers 
instructed dcefts. to pay the francs when 
received to the C. Bank. On Dec. 30 bkpcy. 
proceedings were commenced against the 
purchasers in New York & w receiver was 
appointed, & on the same day the purchasers 
cabled to pltfs. not to pay the franes to defts., 
aus they, the purchasers, were unable to com- 
plete their contract. Before that cable 
arrived pltis. had already paid the trancs tu 
detts., & defts. had paid them to the C. Bank. 
Pitfs. then requested the C. Bank to return 
them, & the C. Bank returned them to defts., 
with an explanation that they did so for the 
purpose of cancelling defts.’ payment to them. 
In these circumstances defts. claimed that. the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to pltis., 
who brought an action to recover the tranes 
as being money had & received by detts. to 
their use :—Held: (1) as at the time pltfs. 
paid the francs to defts. the purchasers 








PART IX. SECT. 3, SUB-SECT,. 3.—H. 


4596 i. Gencral rule.J—Re CAIRNS & 
MCNAIRN, [1927] 2 D. L. TR. 444; 60 
O. J... R. 194. -CAN. 


PART IX. SECT. 3, SUB-SECT. 4.- - | 
B. (b). 


PART IX. SECT. 3, SUB-SECT. 4,— 
B. (a). 


sa. Money paid w«wnider decree— CAN 
Decree unreversed.}—Money rocovered 
under a decree cannot be recovered 
back in a fresh suit while the decree 
remains in force: but if the decree 
has been reversed or superseded the 
money paid is recoverable.—NAGANNA 
». VENKATAPPAYYA (1923), Il. L. R. 
46 Mad. 895.—IND. 


sd. Money paid to obtain possession 
of goods.|— WILSON v. MASON, LAMB bv. 
WILSON (1876), 38 UL ©. It. 14.- -CAN. 


m i. —-— .J-- RICHARDS ct. 
" 5), 28 NLS. RR. (16 Wt. & G.) 311. -—- 


PART IX. SECT. 3, SUB-SECT. 4. ~ 
B. (0). 


4616 ij. - —~.]—PItf.’s action against 
deft. was dismissed with costs. 
appealed. Aftcr service of notice of 
appeal deft. threatened to distrain for 


Vol. XU.—Contract. Cases 4578a—4676a. 


had already repudiated their contract, al- 
though pltfs. did not know that fact & conse- 
quently had not accepted the repudiation, 
pitfs. were under no legal obligation to pay, 
&, having paid under a mistaken belief of 
iegal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the C. Bank ; (2) the effect of the money 
being returned by the ©. Bank was to restore 
pitfs. to the same position as that which 
they oceupied before defts paid it away, & 
that position was unaffected by the fact that 
before redemand of the money by pitts. the 
trustee in bkpey. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books; (3) 
defts. were bound to repay it to pltfs.— 
Brirish AMERICAN CONTINENTAL BANK 1. 
British BANK FOR FOREIGN TRADE, [1926] 
1k. B. 828; 05 L. J. IK. B. 826; 1384 T. 1. 
472; 42 T. L. Tt. 202, CO. A. 

4591. Add. Annotation :—Refd. Ae 
[1928] Ch. 199. 

4597. Add. Annotations :-—Refd. Abram S.S. Co. 
v. Westville Shipping Co., [1923] A. C. 773 ; 
Rowland v. Divall, [1923] 2 Kk. 1B. 500. 

4598. Add. Annotation :—Refd. Abram S.S8. Co. v. 
Westville Shipping Co , (1923] A. C. 773. 
4623. Add. Annotation :—Distd. Hardic & Lane 

v. Chulton, [1928] 2 K. B. 306, 

4635. Add. Annotation :——Consd. Brocklebank v. 
R., [1924] 1 kK. B. 647. 

4640. Add. Annotations :—Consd. Brocklebank v. 
Ri., [1925] 1 K. B. 52. Refd. Glamorgan 
Jounty Council v. Glasbrook, [1924] 1 K. L. 
S7Y. 

4644, Add. Annotations :—Apld. Marshal Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v. h., [1925] 1 JX. B. 52. 
Refd. Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 879. 

4649. After this case add ‘*Payment as con- 
dition of licence to seli ship to foreigner. |]— 
See CONSTITUTIONAL LAW, pp. 280. 281, ante, 
Nos. 526a—526d, ante.” 

4650. Add. Annotation :—Refd. Catton v. Ashwell 
& Neshit, [1928] Ch. 4814. 

4651. Add. Annolution :-—Mentd. Republica de 
Guatemala v. Nunez, (1927] 1 K. B. 669. 


4676a. ——-~.|-—Pltf. cannot abandon his claim 
in tort & still pursue his claim for money had 
& received which depends upon the alleged 
tort.—LLARDIE & LANE, Lip. v. CHILTERN, 
11028] LK. B. 668; 96 L. J. K. B. 1040; 
ws LT. 14; 43 T. LR. 7093; 71 Sol. Jo. 
664, C. A. 


A WDebtor, 





the costs, & plif.s solr paid the 
amount to deff.’s solr. ‘Nhe appeal 
wap allowed & deft. ordered to pry ts 
costs of the action A of the appeal. 
Neither deft. vor fis solr. would refiuid 
the amount paid for the casts — -//eld - 
the money could be recovered from 
deft. as money received Co pltf.’> use. 
BURKE v. Beatrry & WHITH, [1928] 
1. R. 91.-—IR 


TAYLOR 


PART IX. SECT. 3, SUB-SECT. 4.- 
B. (h). 


4654 i. Cause of action knoum to 
defendant.j-~BANK OF MONTREAL . 
Werispepe, [5917] 2 W. W. R. 6153; 21 
31 1. L. R. 26.---CAN. 


Pitf. 
Pew hs 


B.C. R 
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Cases 4678---4922a. 


4678. Add. Annotation :—Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 
4683. Add. Annotation: —Mentd. Re Tetters 


Patent No. 139, 207, Re Carbonit Akt., 
[1924] 2 Ch. 53. 

4700. Add. Annotation :- —Refd. Woollattv. Stanley 
(1928), 138 L.'P. 620. 

4704. Add. Annotation :— Mentd. Preston Corpn. 
ve. Pyke, [1929] 2 Ch. 388. 

4711. Add. Annolation :—Mentd. Ord. Ord, 
[1923] 2 K. B. 482. 

4716. Add. Annotation :-—Refd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

4725a. —-— Conversion by creditor of bankrupt — 
Proceeds paid to defendant.|-——A. after com- 
nutting an act of bkpey. in order to procure 
his discharge from an arrest. at the suit of B. 
draws & indorses to B. a bill of exchange, 
which (. accepts in expectation of receiving 
goods of A.’s into his hands. C. receives the 


Vv. 


| 
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goods, sells them, & pays the amount of the 
bill to B.; the assignees of A. cannot maintain 
an action against L. for this money as money 
had & received to their use.—-WALLER v. 
DRAKEFORD (1816), 1 Stark. 481; 171 E.R. 
536, 

4742, Add. Annotation :-—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

4751. Add. Annotations :—Consd. Jones v. Waring 
& Gillow, [1925] 2 Kk. B. 612: Re Mason, 
{1929 


4770a. 





-.]-—PRESTON v. STRUTTON (1792), 
TAR WW WD P7007 


+8 (1841), Cr. & Ph. 
4824. Add. Annotation :—Refd. British & North 
European Bank v. Zalzstein, [1927)2 K. B. 92. 
4868. Add. Annotations :—As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. Generally, 
Refd. Palmolive Co. (of England) ». Freed- 
man (1927). 44 T.L BR. 86. 





Part X-—Personal Contracts. 


4907. Add. Annotation :- -Refd. Public Trustee v. 
Elder, [1926] Ch. 776. 

4908a. —-—.]|—The element of personal confidence 
which renders a contract. unassignable is not 
confined to cases where the purchaser relies 
on the personal skill of the vendor or manu- 
facturer, or where the manufacturer relies 
on the personal idiosyncrasies of the buyer 
with regard to his requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
matter of personal confidence, the contract 
is just as much taken out of assignability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Defts. entered into a contract: with H. to 
supply him with 10,000 tons of coal, the 
delivery of which was to be extended over 
two years. TI. had been carrying on the 
business of a coal merchant. for some years, 
the business consisting of carting coals from 
defts.’” depots round the streets of a certain 
district. & there selling it to the working classes 
by weight in relatively small quantities, 1t 
being a regular practice to give short credit. 


PART IX. eet 3, SUB-SECT. 4.—  after.—-LAWSON 


(1). 


sf. Proceeds of sale of crop— Agrec- 
ment for delivery of part of crops.}— 
DUCAT v. SWEENKY (1839), 2 Ont. Dig. 
4259.--—-CAN. 


| 


v. 
1D. L. K. 279; 1 W. Wel. 2435 18 1 v. 
Sank. L. It. 48.—CAN. 


PART IX. SECT. 4 
B. (a) 


H. assigned the contract to pltf., who up 
to the time of the assignment had no 
experience of the coal trade :—Held: there 
was that degree of difference between H.’s 
& pltf.s knowledge of the business, which, 
having regard to the nature of the business, 
constituted an clement of personal confidence 
in the matter personal to HU. which made the 
contract. unassignable.—CooPER v. MICKLE- 
FIELD CoAL & Lime Co., Lrnp., Cooper v. 
RAYNER (1912), 107 L. T. 457; 56 Sol. Jo. 
706, 

4913, Add. Annotation :—- Refd. Messager v. British 
Broadcasting Co., [1928] 97 L. J. K. B. 251. 

4915. Add. Annotation :-—Refd. Messager v. British 
Broadcasting Co., [1927] 2 Kk. BK. 543. 

4916. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 Kk. B. 543. 


4922a. Agreement as to right to perform play.]— 
By an agreement pltf. grant to lM.“ the sole 
& exclusive right of representing or perform- 
ing ” in certain areas a play, of the music of 
which plitf. was the composer :—Held: the 
agreement was not limited to performance 
at atheatre & was not a mere licence, but: was 
an assignment to E. of rights which either 


fanbl gna ble.-—SWINson (JOHN) Co., LTn. 
CRYSTAL PALACE, LTD., [1922] 
N.Z. L. RR. 2503; Gaz. L. RH. 69.—N.Z. 


se. Agrerment for easement — Con- 
struction & use of tramuay.|—Deft. & 
another in 1916 granted to S. a right 
to lay down a tramway through deft.’s 


FARLEY, [1924] 


,» SUB-SECT. 5,.— 


PART IX. SECT. 3, SUB-SECT. 4.—E. 


sk. Purpose tllegal--- Purpose partly 
fulfilled.j}—If A. gives to anotber as his 
agent a cheque to make a purchase 
forbidden by law, & the arent makes 
the purchase & indorses the cheque to 
the vendor, A. cannot recover frown the 
agent an alleged balanee unaccounted 
for of the amount of the cheque as 
money paid to the agent for A.’s use. 
While the money might have been 
recovered before the effecting of the 
egal purpase, it cannot be recovered 


sm. Casual observation to third party 
-——IJInsufficeent.}—CuRTIS v. FLINDALL 
(1847), 3 U. C. R. 323.—CAN. 


PART X. SECT. 1. 


sb, Advertising agrecment.})-—— An 
agreement whereby defts. granted to 
J. S., carrying on business as J. 8. 
Co., the exclusive mghts of screen 
advertising, J. S. Co. to attend to all 
matters connected with the obtaiming 
of advertise contracts, which it 
took in its own name:-—Held: not 


Jjand for the purposes of removing 
S.’s timber. Jn 1919 S. assigned his 
rights under the agreement to pltf. 
The assignmcnt was known to deft., 
who raised no objection. Deft. in 
1922 put gates across the tramway, 
removed part of the tramline, & 
destroyed part of a trestle bridge :— 
Held: the grant or contract was not 
a personal one, & pltf. had an eguit- 
able interest by assignment from 8S, 
in the easement.—-MACDONALD wv. 
PEDDLE, [1923] N. % L. RR. 987.~ 


Vol. XII.--Contract. Cases 4922a —5042. 


lime Co., Lrp., Coover v. RAYNER, No. 
4908a, ante. 
4936a. S. J’. JACKSON v. BRIDGE (1702), 12 Mod. 


Rep. 650; 88 E. R. 1580. 
Annotations :-—Refd. ‘Tasker v. Shepherd (1861), 6 H. & N. 
575; Farrow v. Wilson (1869), LD R.4C. BP. 744; Hinkins 
v. Alder (1906), 50 Sol. Jo. 258. 


he or his exors. could assign.—MESSAGER Vv. 
Buirish BROADCASTING Co., Iirp., [1929] 
A.C. 151; 98 L. J. K. B. 189; 140 L. T. 
227; 45 T. 1. RR. 50, LU. L. 


49381a. —-—.]--CoorrR v. MICKLEFIELD COAL & 


Part XIl.—-Assignment of Contracts. 


4985. Add. Citations :—33 L. T. 760; sub nom. 
Re EUROPEAN ASSURANCE SOCIETY ARBI- 
TRATION AcTs, 1872, 1873 & 1875, He ANGLO- 
AUSTRALIAN & UNIVERSAL FAMILY LIFE 
ASSURANCE Co., LLARMAN’S Case, PRATY’S 
Case, 45 L. J. Ch. 382. 


4993. Add. Annotation :—-Mentd. Rackham vv. 
Tabrum (1923), 129 L. T. 24. 





4956. Add. Annotations :—Refd. Anderson v. 
Kquitable Life Assce. Soc. of the United 
States (1926), 134 L. T. 557; Bennett v. 
Whitehead, [1926] 2 K. B. 380. 

4957. Add. Annotation :—Refd. Public Trustee v. 
Wider, [1926] Ch. 776. 

4963. Add. Annotation : —Consd. Greer v. Downs 
Supply Oo., [1927] 2 K. B. 28. 


Part XIII.——Interpretation of Contracts. 


less than a specified price. After business 


5031. Add. Annotations :—Refd. Larrinaga v. Soc. 
had been carried on upon this condition for 


Kranco Americaine Des Phosphates De 


Medulla (1923), 92 L. J. K. B. 455; Cohen v. three years decfts., without giving pltfs. 
Sellar, [1926] | K. B. 5363; First’ Russian notice of their intention to change their 
Insce. ». London & Lancashire Inscc., [1928] method of Isusiness, began t sell goods 


direct. to the public without the mtervention 
of nuddlemen, at a prece very much lower 
than that which pltfs. were obliged to charge 
v. under their contract with defts., & as a result 
pltfs. were left) with goods which they had 
bought. from defts. & had in stock, & could not 
dispose of the goods exeept at a loss. They 
claimed damages on the ground that a term 
must be implied in the contract that. defts. 
would not themselves sell the goods to the 
public at.a price below that which pltfs. were 
bound by the contract to charge, or at least 
that) before beginning to sell goods to the 
public they would give pltfs. sufficient notice 
to enable them to dispose of their stock of 
goods ut a profit: -—-Held : no such term as 
pitfs. required could be implied in the con- 


Ch. 9223 "he Penelope, [1928] PP. 150; 
Hyman v. Hyinan, Hughes 7. Llughes, [1929] 
P.13; May v. May, [1929] 2K. B. 8s6. 

5032. Add Annotations -— Reid. Tournier 
National Provincial & Union Bank of 
England, [1924] 1 kK. B. 461; Livock ev. Pear- 
son (1928), 383 Com. Cas. 188. 

5033. Add. Annotations :~ -Refd. Sack v. Jones, 
[1925] Ch. 235; O’Cedar v. Slough Trading 
Co., (L927) 2 We BB. P28 3 Addvidge er. Wright, 
[1929] 2s. Be 1175) Vanderpant vr. Mayfair 
Uotel Co., [1900] 1 Ch. P33. 

9040. Add. Annotation :—-Mentd. Macmillan  v. 
Cooper (1923), 93 L. J. P. C. 113. 

5041. Add. Ainotalion :-—Mentd. Hyman v. ILy- 
man, Hughes o. Jbughes, (1929) P. 7. 


9041a. —---.|—Defts., manufacturers, sold goods tract.—LIvock ov. PEARSON BROTHERS (1928), 
to plifs., retailers, upon condition that pltfs. vo Com. Cas. 188, 


should not resell the goods to the public at. ! 5042. Add. Annotations :--As to (1) Apld. Livock 


PART XII. SECT. 2, SUB-SECT. 1. 


4957 i. When implied.j)—- MORRISON 
aN (1872), LN. B. R. (Pug.) 203.— 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (a). 


4958 iii. —--.;—A business 
Was transferred to a new eo. Pitt. 
bronght an action for an unpald balance 
agaiust the old firm. Hvidence showed 
that pltf. had disclosed no intention 
to accept the new co. as the debtor :-— 
fleld: the old firm were habie.— 
SIMPBON & ORS v. COUSINS, [1923] 
1 D. L. R. 106.—CAN. 


4958 iv. -}-—-SWLNSON 
(JOHN) Co., L1p. v. CRYSTAL PALACE, 
Lrp., [1922] N. Z L. R. 250; Gaz. 
L. R. 69.—N.Z. 


4958 v. —— ——--.J—McCULry ov. 
MARITIME UNITED FARMERS’ CO-OPERA- 
TIVE, CARTER v. MARITIME UNITED 
FARMERS’ CO-OPERATIVE (N. B.), [1926] 
4D. L. R. 727.—CAN. 








PART XII. SECT. 2, SUB-SECT. 2. -~ 
A. (b) 1. 


4967 i. Clear proof of intention re- 
quured- -Onus on party alleging nova- 
tron J—CRAYTHORNG »v JENKING, [1926] 
N.Z Is. R. 858. -N.Z. 


PART XII. SECT. 2, SUB-SECT. 2.— B. 


4999 iv. --—.]— MCCANNKELL tt. 
canoe {1925} 1 D. L. RK. YLli.-- 


sd. What constitutes — Bill of ex- 
change of new firm taken in payment— 
Bill dishonoured. }—Pitf. co., u creditor 
of a firm, had no notice of the dis- 
svlution of the partuership between the 
partners, C. & S., until feb 7, when H , 
pltfs.’ manager, was told of it. H. 
took an acceptance of S. for Lhe amount 
due to pitfs. down to Feb. 1, dating it 
a of Feb. 7, receipted the bill & econ- 
tinued to supply goods to S. down to 
Mar. 4 when the business was closed. 
On Mar. 10 the draft taken by H. was 
dishonoured, & on Mar. 31, the whole 
dealing was closed by H. taking a 
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demand note from S. for the whole 
amount then due to pltf. co. -—eld 
C. war not released from his liability 
Lo pitfs until after notice of dissolution 
given by S. on Feb. 7. There was no 
novation & pltfs. were entitled to re- 
cover from the members of the firm 
their account down to the date of 
notice.—HANTSPORT FRUIT Co. ETD. 
vw. COLDWELL, [1923] 4 D. L. RR. 60; 56 
N.S. R. 222.—CAN. 


PART XIII. aa SUB-SECT. 1.— 


5034 ii. - ——.] - In couttrmmug a con- 
tract, a term or condition not ¢xpressly 
stated muy, in certum erenmstances, 
be unplied by the ct., if at is elear, from 
the nature of the transaction, that the 
contracting parties must have intended 
such a term or condition to be a part 
of the agreement between them The 
imuplicatiaon is founded upon the pre- 
sumed intention of the parties & upun 
reason.—PIoNEERK BANK v. CANADIAN 
BANK OF COMMERCE (1915), 9 O. W. N- 
96; 34 0. L. R. 531.--CAN. 


Cases 5042—5119. 


7 Pearson (1928), 83 Com. Cas. 188; Gaze 
vt. Port Talbot Corpn. (1929), 93 J. P. 89. 
Refd. Cockburn v. Smith (1923), 40 T. L. R. 
115; Kelantan Government v. Duff Develop- 
ment Co., [1923] A. C. 395 ; Larrinaga v. Soc. 
Franco) Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Trans- 
oceanica Soc. Itahana Di Navigazione  v. 
Shipton, [1923] 1 K. B. 31; United States 
Shipping Board +. Durrell, [1923] 2 K. B. 739 ; 
Tournier 7, National Provincial & Union Bank 
of England, [1924|1K. B. 461. As to (2) Refd. 
fe Windsor Steam Coal Co. (1901), Ltd. 
(1928), 140 L. T. 80. 

5045. Add. Annotations :—Consd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundland Develop- 
ment Co. v. Pacific Steam Navigation Co., 
f1924] A C. 406; Cohen v. Sellar, [1926] 
1 K. B. 536. 

5048, Add. Annotations :—Consd. Cockburn  v. 
Smith (1928). 40 T. L. KR. 113; Kelantan 
Government v. Duff Development Co.., 
11923] A. 6.395: Forbes, Abbott & Lennard 
v. G. W. Ry. (1927). 138 J. TI. 286. Apld. 
Silverman v. Iniperial London Hotels (1927), 
137 1.1.57; Wallems Rederij A./S. v. Muller, 
Ratavia, [1927] 2 K B. 99; G. W. Ry. v. 
Durnford (1928), 189 L. T. 145; Livock +. 
rearson (1y29), 33 Com, Cas, 188; CG. W. Ry. 
® Monmouthshire County Council (1929). 
“oS, P2142.) Refd. Larrinaga o. Soe. Franco 
Americaine Des Phosphates De Medulla 
(19238), 92 L. J. K. B. 455: United States 
Shipping Board v. Durrell, [1925] 2 K. BK. 739 ; 
British Petroleum Co. o. A.-G. for Ceylon, 
[1926] A. C. 147: Browning v. Crumlin Valley 
Collicries, [1926] 1 1. B. 522.5 United States 

Shipping Board v. Strick, [1926] A. C. 545 ; 

Marbe v. George Edwardes (Daly’s Theatre) 

(1927), 48 T. 1a R. 4605; Gaze v. Port. Talbot 

Corpn. (1929), 93 J. P. 89. Mentd. The 

Empress, [1923] P. 96; Great Lakes S.S. Co. 

v Maple Teaf Milling Co. (1924), 41 7. L. RR. 

21: The Grit, [1924] P. 246. 


5052. Add. Annotations :-- Refd.Livock 7. Pearson 
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5060. Add. Annotation :—-Consd. A.-G. v. G. 8. & 
W. Ry. of Ireland, [1925] A. C. 754. 

5066a. Term customary during war.]— The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows: ‘‘ Should 
shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulfilled part 
thereof to be cancelled without claim.’’ The 
ct., therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis.—CARAMAN 
Row.LEy & May v. APERGIIS (1923), 40 
T. L. R. 124, 

5072. Add. Annotation :—Mentd. Captain J. A 
Cates Tug & Wharfage Co. v. Franklin Insce., 
[1927] A. C. 698. 

5073. Add. Annotation :—Refd. Finar Bugge v. 
Bowater (1925), 381 Com. Cas. 1. 

5085. Add. Annotations :—Refd. Boorne v. Wicker. 
[1927] 1 Ch. 667: Farey v. Cooper, [1927] 2 
K. B. 384; Livock v. Pearson (1928), 88 Com. 
Cas. 188. 

5086. Add. Annotations :—Apld. Boorne v. Wicker. 
[1927] 1 Ch. 667. Refd. Farey v. Coope 
[1927] 2 K. B.384; Livock v. Pearson (1928), 
“2 Com. Cas. 188. 

5087. Add. Annotation :~-Refd. Martin v. Stout, 
[1925] A. C. 359. 

5088. Add. Annotation :—As to (2) Refd. IFranco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 

5102. Add. Annotations :—Consd. First Russian 
Insce. »., London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco <Americaine Des 
Phosphates Des Medulla (1923), 921.3. K.B. 
455; Kursell v. Timber Operators & Con- 
tractors (1926), 95 I. J. K. B. 569; Re Wait. 
[1926] Ch. 9625 May v. May, [1929] 2 KK. Bb. 
356. 


(1928), 33 Com. Cas. 188. Mentd. Thomas v. | 5103. Add. Annotation :—Refd. Larrinaga v. Soc 


Todd, (1926] 2 K. B. 511. 

9054. Add. Cuation :—15 Asp. M. L. C. 544. 
Add. Annotation :—Apld. Gaze v. Port Tal- 
bot. Corpn. (1929), 93 J. P. 89. 

5056. Add. Annotations :—Refd. Willis v. Willis, 
(1927). 96 L. J. P. 177; First Russian Insce. 
v. London & Lancashire Insce., [1928] Ch. 922; 
The Penclope, [1928| BP. 180: Lyman v. 
Hyman, Wughes v7. Ilughes, |1929] P. 1; 
May v. May, [1929] 2 K. B. 386. 

5059. Add. Annotation :—Apld. Kelantan Govern- 
ment v. Duff Development Co., [1923] 
A. C. 395. 


PART XIII. SECT. 2, SUB-SECT. 1.—C. | may be implied by the ct., if it is clear, 
on a reasonable & 
sideration of all the terms of the con- 
that the partics 
intended such a term or condition.—- 
WRLLS 2. eee eet 1p. L. R. 





5048 ii. -}--While the ct. must 
not by implication actually make a 
contract for the parties, yet. 1t may hold 
that on a reasonable consideration of 
the terms of the contract there is 


tract, 


6387; (1927) 1 


Franco Americaine Jes Phosphates Des 
Medulla (1923), 92 L. J. K. B. 455. 

5104. Add. Annotation :—Expld. Re Wait, [1927] 
1 Ch. 606. 

5107. Add. Annotation :—Refd. The 
[1928] P. 130. 

5113. Add. Annotation :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

5117. Add. Annotation :-~—Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 


5119. Add. Annolation :- -Refd. Brown v. J)agen- 
ham U. C., [1929] 1 K. B. 737. 


ee. 


Penelope, 








reasonable notice, & such a term could 
business like con- not therefore be implied.—POLLARD 

v. GIBSON, [1924] 4 D. L. R. 354; 55 
must have O.L. RR. 424.—CAN. 


W. BR. 223; 21 PART XIII, ad 7 niece 1.— 


necessarily implied an obligation for ask. L. R. 194.—CAN 
the purpose of giving efficacy to the purer : bk. Agreement to buy goods—Obliga- 
ipannaeiion & Y irowontinin nh a 5048 iv. -—— Whether period of tion to supply.}—lmplied.—CaNapDa 


failure of consideration as cannot 
have been within the contemplation 
of either side.—CoNNORS vv. Mc- 
GREGOR, [1924] 2 D. L. R. 86: 2 
Ww. Ww. R. 294 3 20 Alta. L. lt. 289.— 


5048 iii. ——.]—A term or condition 


agency included.}—A contract of agency 
contained no express stipulation as to 
the term of the agency :—Held: it 
was not necessary, in order to give 
business cfiiciency to the contract or 
to carry into effect the intention of 
the parties, to imply a term that the 
contract could bo terminated only on 


CryctE & MoTor Co., Lrp. v. MEHR 
(1919), 45 O. L. R. 576; 48 DL. R. 
579; 16 O. W. N. 253.—CAN. 


sl. S. FP. BERLINER GRAMAPHONE Co., 
Lrp. v. N. H. PHINNEY & Co., LTp. 
(1921), 54 N. S. R. 295; 57D. L. R. 
596.—CAN. 


5120. Add. Annotation :-—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 
5121. Add. Annotation :—Consd. Marbé v. George 
Edwardes (Daly's Theatre) (1927), 96 L. J. 
K. B. 980. 
5123. Add. Annolalion :—Refd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 110 L. T. 80. 
5126. Add. Annotations :—Refd. Sweet: v. Williams 
(1922), 178 Ta. T. 879: Ae Windsor Steam 
joal Co. (1901), Ltd. (1928), 140 L. T. 80. 
5132. Add. Annotation :—Consd. Browning v. 
Crumlin Valley Collicries, [1926] 1 Ik. B. 522. 
5152. Add. Annolation :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 
5167. Add. Annotation :—Consd. Cohen v. Sellar, 
{1926] 1 K. B. 536. 
After this case add ‘‘ See, further, Girrs, 
Vol. XXV., p. 525.” 


5168. Add. Annotation :—Apld. London & South 
American Investment Trust v. British 





Vol. XII.--Contract. Cases 5120-—5168a. 


SuB-secr. 3.--IMPLIED WARRANTIES (Vol. XII., 
p. 628). 


Add the following case :— 


5168a. Of fitness—Turkish baths.|—-Defts. were 
the owners of Turkish baths, & customers 
who came late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pltf. & his brother slept one night 
at the baths, & when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs :--- 
Held: there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, & defts. owed a duty to 
pitis. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises.—SILVERMAN v. IMPERIAL LONDON 
Horins, Lrp. (1927), 187 L. LT. 57; 48 
TT. L. R. 260. 
For the cross-reference ‘* Of fitness---Sale 
of animals.}—See, generally, ANIMALS, Vol. 


Tobacco Co. (Australia), [1927] 1 Ch. 107. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
(a) iii. 

sn. Commisston payable 
purchase-money.|~—- Pitf.. an agent, 
made a special contract with deft. 
whereby he was to obtain a portion 
of the purchase price :—Jleld > in the 
absence of express provision, there 
was no obligation on deft. to heep the 
contract of sale alive in order that pit. 
might. obtain his commussion, & upon 
the caucellation of the contract. of 
sale pltf.’s meght was determined.-— 
Gowan v. BOowRERN, [1924] App. D. 
550.—S. AF. 

st. Agreement to sell d?> share in pro- 
ceeds of sale of goods —Obligation to 


out of 


l., pp. 


200 
animals.|—wSee, generally, ANIMAS, 


‘s___-_ Sale of 
Vol. 1.. 


el seq.’ read 


pp. 260 ef seq.” 


N. BB. R. (2 All.) 33.-—CAN. 
PART XIII. ia Oo 2, SUB-SECT. 1.-— 


5133 i. Agreement firing prices. | 
The wilitary authorities accepted a 
tender from pltt whereby he agreed 
to supply at prices specified so much 
of the goods mentioned there: as the 
officer in charge mught require daring 
the period mentioned 1 the tender - 
Held: pltfs.’ tender amounted merely 
to an olfer to supply the goods 
mentioned at the prices specihed, & thie 
military authorities were not bound by 
their acceptance of the tender te 
purchase all or any of the said goods 


supply.) ~LOCK v. PURDON (1850), 7 | needed by them from pltf. m= the 
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ubscnees of a covenant to that effeet — 
SLORETARY OF SPparhoo. Mapio IAM 
(bOvS8), 1 da. KR. 10 Lab. 493.— IND. 


PART XIII. se ea SUB-SECT. 1.-— 


sw. 4ipcement to firarsh planters for 
Iisheryinith supplhes—Obiugation to tury 
tno produce to supplier |) —Tinplied. 
JOHNSON ¢ BFINLAS (F882), 6 Ntld. L. il. 
363. -NFLD. 

sy. Supply of water Mor partienta 
poriod —f’ipoation of orgnnal contract 
- Continuation under terms of ald 
eontrache | oR. oo PeUBLie UTILITIES 
Boarp or Comns., Fro op TOWN OF 
NELLrown (N. 2B.) (1979), £7 DL. i. 
219.— CAN. 


Cases 41—491. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


COPYHOLDS. 


NotTr.—-As to copyhold tenure & manorial incidents after 1925, see Law of Property Act, 1922 
(c. 16), ss. 128-145, scheds. 12-15; Law of Property (Amendment) Act, 1924 (c. 5), sched. 2. 


Part |—The Manor. 


41. Add. Annotation :— As to (1) Refd. Hodgson 128. Add. Annotation :—-As to (1) Refd. Jay 1. 
v. McCreagh (1923), 93 L. J. Ch. 339. Jay, [1924] 1 K. B. 826. 
122. Add. Citation :—¥2 L. J. Ch. 55. 





Part Il.-- Franchises and other Rights appendant to Manors. 


213. Add. Annotalion :- -Generally, Mentd. Harper v. Hedges, [1923] 2 hk. B. 314. 


Part lil. - Custom of the Manor. 


229. Kor catchwords ‘** - --— In considera~ wrecked on shore of manor --In consideration 
tion of assistance to persons wrecked—-Good.| ”’ of assistance to persons wrecked -Good.| ”’ 
read ** To seize best anchor & cable -Of ship 


Part I1V.--Manorial Courts. 


325, Add Annotation :—As to (1) Apld. Re Holli- | 332. Add. Annotation :--Mentd. Leyton U. C. v. 
day, [1922] 2 Ch. 608. Wilkinson, [1927] 1 K. B. 853. 


Part V.. -The Court Rolls and other Manorial Documents. 


393. Add. Annotation :—Consd. Beaumont v. in the ordinary course of his business from 
Jetfery (1924), 40 T. L. R796. elther the lord or the steward of the manor, 

394a. —-— Purchaser for value.]}---PItf., as lord & as the position of pitf.’s predecessor in title 
ot the manor of Great Tey, which he acquired us trustee of the rolls, while they remained 
by purchase in 1928, brought the present. in his possession, did not make it illegal for 
action of detinue to recover possession of him to part with them to a stranger, who 
certain ancient ct. rolls of that manor, which came under the same obligation as the lord 
were ot mere historical mterest & which to produce them, pltf. was not entitled to 
before his purchase pltf., had seen advertised recover the rolls.—BrAUMONT Vv. JEFFERY, 
for sale by dett., who, having purchased [1925] Ch 13 93 1. J. Ch. 5825 182 Le Y 
them in 1902, from one P., a waste paper 246; 40 T. L. R. 796; 68 Sol. Jo. 867, 


dealer, had commenced advertising them for 4¢@4, 4dd. Annolation: —Refd. Love v. Bentloy 
sale ten years before the commencement of (1707), 11 Mod. Rep. ; 


the present. action :—//eld : in the absence 
of evidence to the contrary, it must be pre- 482. Add. Annolation: — Refd. Beaumont 
sumed that P. acquired the rolls lawfully Jeffery (1924), 40 T. L. KR. 796. 


Part VI——Officers of the Manor. 


491. Add. Citations :—2 Show. 21; Freem. K. B. 478. 


Vol. XIII.—Copyholds. Cases 610—1533a. 


Part VIl.—-Manorial Tenures. 


610. Add.  Annolations:—Mentd. Nicolle v. fr. LT. 405; Stumbles vr. Whitley (1929), 46 
Voisin (1922), 91 L. J. P. GC. 129; British- eda he Bas 
American ‘Tobacco Co. v. Jones (1925), 134 


Part IX.--Particular Estates in Land of Copyhold and 
Customary Tenure. 


795. Add. Annotation :-—Mentd. Re Engelbach’s grant of such lands for the life of himself & 
ae Tibbetts v. Engelbach, [1924] 2 Ch. his) grandnephews & dies. the grant. shall 


operate as an advancement for the grand- 








| 

798a. - Grandnephew as subsequent taker.] — ) hephews, so as to rebut a resulting trust in 
Qu.: whether it is a good & reasonable | favour of other parties claming under the 
custom that upon the death of a tenant in | ees 2 : tee sea cee wee 
possession of lands holden of a manor for ee uC. ix. 123; 6 L. J. Hx. Hy. 795 16 
lives, the next life in reversion for which the : H.R. 337, 
estate is holden shall be entitled to enjoy | 1009. Add. Annotation: -Mentd. Cohen v. Sellar, 
the estate; & if such custom be good & | (926) 1 WK. B. 536. 


reasonable, whether, where a party takes a 


Part Xl.—Relationship of Lord and Tenant as affecting 
Services, Dues, etc. 


1164. Add. Annotation :-—-Refd. Bradford vw. Price | 1241. Add. Annotation -—Refd. United Dairics 


(1923), 92 L. J. K. B. 871. | v. Public Trustee, [19238] 1 K. B. 468 
1176. Add. Annolulion :—Consd. Cheshire County ; 1273. Add. Annotation :-—Mentd. I[larper — v. 


1192 Cilutions:— For ‘612 KH. R.1126” read '' 125° 1274. Add. Aynolation :—Refd. Purnell v. Roche, 


| 
| 
Council v. Hopley (1923), 150 L. T. 123. ! Hedges, [1923] 2 K B. 314. 
I. R. 1126.” | [1927] 2 Ch. 142. 


Part XIl.—Descent of Copyholds. 


1384. Add. Annotation :- -Mentd. Elliott v. Boynton, [1924] 1 Ch 236 


Part XIV.--- Mortgage of Copyholds. 


1461a. — -.]— WrRaAsen v. THOMAS (1852), 3 Seton’s Judgments & Orders, 7th ed. 2171. 
Annotation: Follu. Ashton v. Corrigan (1571), L. Ko L3 Eq. 76. 


Part XV.—-Devise of Gopyholds. 


1498. Add. Ainvlation :— Mentd. Oakicy v Wilson, | devised the same premises to the “ hetr-at- 

[1927] 2 K. B. 279. law” of the said G. There ree allman 

i On Ee custom of descent in the manor of L. affecting 

gee one SS cesen. (ea Cl sae none: these copyholds:—Held: the use of the 

a aot expression “ heir-at-law’’ did not exclude 

1508. Add. Annotation : — Refd. Rte Brooke, the operation of the rule in Shelley's Case. 

Brooke v. Dickson (1923), 92 L. J. Ch. 504, which accordingly applied, & G. bed ora 

33a. —— -at-law—Rule in customary fee simple for an estate to him 

ager Bhelleye cae pores SoBe. bE per & his heirs according to the custom of the 

testator, among other devises of freeholds OEE ese Se ae OETA OR a 

& copyholds, devised his two copyhold [ 1925 | oo ps ~Ch. 343; 130 L,Y. 
houses, gardens, & premises situate in the 134 j re er eee eC meee 

parish of B . & also a piece of copyhold land See, now, Law of Property Act, 1922 (c. 16), 

adjoining, to his nephew G. for life without ss. 128-145, Scheds. 12-15 ; Law of Property 

impeachment of waste, & after his death he Act, 1925 (c. 20), s. 131. 


473 


Cases 1566 --2082c. ENGcuisH AND EMpiRE DicEest SUPPLEMENT. 


Part XVIIl.—Mode of Transmission of Copyholds inter vivos. 


1566. Add. Annotation :—Mentd. Lapish v. Braith- | 1772. Add. Annotation :—Mentd. Fanshawe v. 
waite (1924), 93 L. J. K. B. 1123. | Fanshawe, [1927] P. 238. 


Part XIX.-—Determination and Suspension of Tenant's Estate. 


1970. Add. Annotation :—Mentd. Re Twopeny’s | 1978. Add. Annotation :—Refd. Re Price, [1928] 
Settlmt., Monro v. T'wopeny, [1924] 1 Ch. 522. | Ch. 570. 


Part XX.—--Enfranchisement. 


1998. Add. Annolution :-- Refd. Re Price, [1928] 
Ch. 579. 

2032. After this case add as follows :- -— 
T. 83a.. -UNDER LAW OF PROPERTY ACTS. | 


2032a. Estate tail in undivided share—lInterest in 
personalty.|—-W here before 1926 an undivided 


came into operation & the copyhold plots 
were enfranchised. The ct. being asked to 
determine in whom the legal estates in 
the land & the rentcharge vested :—Held : 
(1) under — ee 
para. 8 (b), 

vested in the first instance in the personal 
representative of 11. C. Abbs & the customary 





share in copyhold land was the subject of an 
estate tail, the enfranchisement of such 
copyhold land after 1925 ean result. in turning 
the estate tail into an absolute interest 5 & 
Where, by reason of the statutory trusts 
under Law of Property Act, 1925 (c. 20), 
such land becomes personalty, the absolute 
interest into which the estate tail is turned 
is an interest in personalty.—Re PRICE, 
bag Ch. 579; 97 L. J. Ch. 423; 139 L. T. 


Annotation :-~-Refd. Te Kempthorne, Charles vr.’ Kempthome 
(1929), 46 T. LL. Ro 15. 


2032b. Equitable joint tenancy in copyholds— 





Subject to rentcharge—Vesting of legal 
estate.|—On July 5, 1802, Bryan Abbs & 
another trustee who predeceased hin. were 
admitted to certain copyhold plots A., B. 
& C. upon trust out of the rents & profits 
to raise & pay an annual rent of £7 10s. to 
Harrison & his heirs & subject thereto in 
trust tor Wilson & his heirs. Many years 
alter Bryan Abbs’ death his customary heir 
il. ©. Abbs, since deceased, was adinitted 
to A. & C., but no one was admitted to B.; 
so that on Dee. 31, 1925, the best) right to 
admittance was in the customary heirs of 
dL. C. Abbs & Bryan Abbs. On the same date 
the cyuitable title to the land stood vested 
in Thompson & Collins as joint tenants im 
fee, subject to the equitable rentcharge then 
vested in Aylner, subject to proot of his title. 

On Jan. 1, 1926, the Law of Property Acts 


2032c. - --- 


ATA 


heir of Bryan Abbs as trustees, Bryan Abbs 
having no known personal representative ; 
(2) either under the 1922 Act, Sched. XIJTI., 
para. 8 (d), or under the 1925 Act, Sched. L., 
Part LL... paras. 4. 6 (d), the rentcharge vested 
as a legal rentebarge in) Aylmer or other 
the persons entitled thereto; (8) on the rent- 
charge becoming a Jegal rentcharge the 
trustees became bare trustees with no longer 
any active duties to perform ; (4) under the 
1925 Act, Sched. I., Part Jl., paras. 3, 6 (d), 
the initial vesting inthe trustees was divested, 
& the legal estate subject to the legal rent- 
charge vested in Thompson & Collins as joint 
tenants in fee simple 3 (5) sect. 36 of the 1925 
Act did not come into operation until after 
the vesting provisions had done their work. 
It then merely attached a trust for sale to 
the joint legal estate in Thompson & Collins. 
It did not previously attach a trust for sale 
to the initial estate in the trustees so as to 
put the divesting provisions of the 1925 
Act, Sched. I., Part L1., out of operation. 
Still less did it bring in the undivided share 
provisions of the 1925 Act, Sched. I., Part IV. 
—Ke Kina'’s THEATRE, SUNDERLAND, DEN- 
MAN PICTURE LIOUSES v. THOMPSON & COLLINS 
IONTERPRISES, [1929] 1 Ch. 483; 98 L. J. Ch. 
109; 140 L. T. 468. 


Vesting 





of rentcharge.| —Jic 
KING'’s THEATRE, SUNDERLAND, J)ENMAN 
PicruRE HLOUSES v. THOMPSON & COLLINS 
JINTERPRISES, No. 20382b, arte. 


4. 


16. 


16a. 


22. 
23. 


ei. 
in © 
1912, 


perform.—POLLOCK 1. 
(J. C.), L1Tp., [1923] V. L. H. 225; 29 
Argus L. R.133; 44 A. lL. T. 161.—AUS, 


PART II. SECT. 3, SUB-SECT. 1. 


o i, 


Vol. XIII.—-Cases 4—42. 


COPYRIGHT AND LITERARY PROPERTY. 
Part I.—Nature of Copyright. 


Add, Annotation :—Refd. Performing Right 
ae re London Theatre of Varieties, [1924] 
Add. Annotation :—Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924]1 K. B. 762. 


Dramatic work-—-No ‘“‘ first publication ”’ 
within 1911 Act, s. 1 (3)—Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 
—Under Dramatic Copyright Act, 1833 
(c. 15), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the first performance of his play 
given in this country. By an agreement in 
writing dated June 30, 1898, G., the author 
& sole proprietor of the right to perform a 
certain play, granted to pltf. the sole «& 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first) per- 
formed in Great Britain on a certain date 
& at a certain place :—eld: a copy of the 
letter of Sept. 22, 1898, the original having 
been lost, was admissible as evidence in a 
copyright action between pltf. & third 
parties who claimed a mght to produce 
ciInematograph films of the play under an 
agreemcnt for value with G., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the Iectter since, (1) being written 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, & (2) it constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 
performances of dramatic productions at 
Stationers’ Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
prima facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. 


(4) 1911 Act, s. 1 (1) (a) & B. 2 (3), which 
provide that copyright shall subsist in every 
dramatic work if it has been first published 
in His Majesty’s dominions, but that the 
performance in public shal] not be deemed to 
be publication, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(5) Where the owner of dramatic copyright 
possessed [by assignment] the sole right to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect. 2 (1) (5), 
coupled with sects. 24 & 35 of the Act, & 
sched. 1 to the Act, the right to the cinemato- 
graph & {Um rights of that play also. 

An American corpn. made a film & sent 
a negative & two positives of it to an English 
co., who made further copies of the film 
& banded them to another English co., who 
let them to a British exhibitor. The American 
corpn. & the two British cos. were inter- 
working organisations linked together by 
complex agreements, & they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf.’s 
copyright :—Held: (8) the Amcrican corpn. 
& the two British cos. had actively directed. 
counselled or aided the infringement by the 
exhibitor, & had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect. is extended & not limited 
by sect. 2 (2) & (3). 

(7) Where an infringement of copyright 
is proved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does not arise except possibly with reference 
to the exemption from penalties for infringe- 
ment provided by sect. 8 of the Act.-— 
FaLucon v. Famous PLAYERS FILM Co., 
Lrp., [1926] K. B.393; 95 L. J. KR. B. 1483 13! 
L.T. 216; 42 T.L.R. 913 affd., (1926] 2K. B. 
474; 96 L. J. K. B. 88; 185 L. T. 650; 42 
T. L. R. 666; 70 Sol. Jo. 756, C. A. 


Annotations: --As lo (6) Refd. Knglish Hop Growers v. 
Dering, (1928{ 2 K. B. 1714. 
v. British Broadcasting Co., [1927] 2 K. B. 543. 


Generally, Rela. Messager 


Part I1.—Subject-Matter. 


18. Add. Annotation :—Refd. Macmillan v. Cooper 


(1923), 93 L. J. P. C. 118. 


Add. Annotation :—As to (1) Folld. Macmillan 
v. Cooper (1923), 93 L. J. P. C. 113. 

Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 732. 


PART I. SECT. 1. 


--——. }—- ** Copyright ”* 
ommonwealth Copyright § <Actf, 
6. 13 (1), includes the right to 
WILLIAMSON 





ee 


(1923), 23 &. BR. 
N.S. W 





Form of contract for sale of o ii. 





land.j—Held: such a document was 
capable of copyright, but if copies were 
sold, there might be an implied antho- 
rity to reproduce them where necessary 
in connection with the transaction for 
which they were 
EsTatTs InstirotTk or N.s.W. v. Woop 
. Ss. W. 349; 40 
> W. N. 60.—AUS. 


Compuation.}—A compila- 
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purchused.—- Kr aL 


Add. Annotation :—<As to (3) Refd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. Rf. 
91. 


Add. Annotations:—As to (1) Consd. Macmillan 
v. Cooper (1923), 93 L. J. P. C. 113. Folld. 
Masson Seeley v. Embosotype Manufacturing 


tion may be an “‘ omgimal literary 
work ” within Copyright Act. Pasich- 
NIAK v. JPosgaceK, [J9Z8) 2 DO. L. A. 
545 5 (i988) 1 W. W. RR 86550 37 
Man. L. R. 265. CAN. 


o iii. - -—- Translation. | —Trauslu- 
tions ure orygmal literary works.- - 
PASICKNIAK Uv. DOJACKEK, [1928] 2 
D. L. RR. 6445; [1928] 1 W. W. It. 865, 
37 Man. LL. Lt. 265.—CAN. 


Cases 42-—-85a. 


43a. 


43b. 


o1. 
55. 
60. 


65. 


73. 


74. 


PART Il. SECT. 3, SUB-SECT. 2. --C. 


54 


nothing in the Copyright Act to deny 
an author a copyright on the grounds 
that his work Is indecent, Obscene or 
lmnmoral. 
a character that the law will not 
him to publish it, the cts. 


Co. (1924), 41 R. P. C. 160. Consd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. 385. 
As to (5) Consd. Performing Right) Sec. v. 
London Theatre of Varieties, [1924] A. C. 1. 
(rencrally, Refd. British Broadcasting Co. 1. 
Wireless League Gazette Publishing Co., 
[1926] Ch... ~ : 


Letter written by manufacturer to trade 
customer. ]—-(1) A letter written by manu- 
jacturers to a trade customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
‘*‘ original literary work” within 1911 Act, 
s.l (1 ), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of 

sect 2 (1) (4) ot the 

YGEN Co. ». Liguip Arr, Lrn., [1925] Ch. 
383; 95 L. J. Ch. 813 143 L. T. 282. 
Sean Single sentence.]|—PItf. had, since 1925, 
dealt with the treatment of the human facc, 
& had advertised extensively in connection 
with that. treatment. Lle claimed to have 
the copyright m a slogan in connection with 
those advertisements. The phrase was, 
‘“ Beauty is a social necessity, not a luxury.”’ 
Sometimes there were variations in the words 
used. Sometimes the words ‘ youthful- 
ness,’ or ‘ good looks,’ or ‘ youthful 
appearance ”’ were substituted for “ beauty.” 
In May 1926 deft. inserted an advertise- 
ment contammg the phrase ‘‘ A youthful 
appearance is a social necessity.’ Some 
years before 1925 an advertiser had used a 
similar phrasc, ‘ Beauty is a modern 
necessity ” :—Held : (1) the only originality, 
if any, in pltf.’s phrase consisted in the 
substitution of the word ‘ social”? for the 
word “ modern,” & pltf.’s phrase was not an 
original composition; (2) although copy- 
right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action tor infringemnent of copyright ; 
(3) the doctrine de minimis non lex curat 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it.—SINANIDEF v. 
LA MAIson KosmeEo (1928), 139 L. T. 365 ; 
44‘T. L. R. 574, C. A. 
Add = Annotatton :-—Consd. Macmillan 
Cooper (19238), 3 L. J. P. C. 113. 
Add. Annotation :—As to (5) Refd. British 
Oaygen Co. v. Liquid Air, [1925] Ch. 383. 
Add. Annotation :---Consd. British Oxygen 
Co. v. Liquid Aur, [1925] Ch. 383. 
Add. Annotation :-—-Refd British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [18260] Ch. 43838, 
Add. Annotation :— Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 4383. 
Add. Annotation :-—As to (1) Consd. british 
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DIGEST SUPPLEMENT. 


76. 


77a. 


him damazes, since if be cannot sell 1t 
he cannot prove damages. 
from dumages, there 1s no rcason why 
the pirating of an author’s origimal 
work should not be restrained by 
injunction, provided it is honest work, 
& not a fraud on the P 
NIAK tv. DOJACEK, [1928] 


ublic.—PASICK- 


Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. 


Add. Annotation :-—Consd. Sinanide v. 
Maison Kosmeo (1928), 139 L. T. 365. 


——— ~— For type—Protected.]—Pltf. co., 
which carricd on the business of supplying 
cutter-crush machines & type & other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes & shapes of type supplied 
by the co. & customers ordered a particular 
class ot type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co., the words 

’ in plitf. co.’s catalogue & price lists to 
indicate the style of type being copied 
in defts.’ price lists without alteration. Pitf. 
“), commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended (inter 
aha) that plifs.’ catalogue was a design or 
collection of designs capable of registration 
under Patents & Designs Acts, 1907 
(c, 29), & 1919 (c. 80), & not the subject 
ol protection under 1911 Act:—Held: on 
the question of copyright the contentions 
put forward by detts. failed, & an injunction 
restraining infringement of the copynght of 
pitts. in their catalogue was_ granted.— 
Masson SEELEY & Co., Lrb. v. EMBOSOTYPE 
MANUFACTURING Co. (1924), 41 R. P. C. 160. 


Add. Annotation : — Generally, Mentd. Mac- 
millan v. Cooper (1923), 93 L. J. P. C. 118. 


Programmes.] —Pltts. were a limited co. 
tormed to acquire the Postmaster-General’s 
licence for the establishment & working of 
broadcasting stations, & to carry on any other 
business ancillary, mcidental, or conducive 
thereto. Under the terms of their licence & 
a supplementary agreement pltis. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum: as to objects without his 
written consent. Ue might revoke their 
licence if they failed to transmit satisfactory 
programmes, & within one month trom their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a 71 per cent. cumulative dividend 
on their paid-up capital belonged to the 
Postmuaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Kadro 
Times every Friday, including therein the 
advance daily programmes for the ensulng 
weck Sunday to Saturday. These pro- 
grammes gave the day & hour of each per- 


La 


5453 [1928] 1 W. W. R. 865; 37 


But apart Man. L. R. 265.—CAN. 


PART II. SECT. 3, SUB-SECT. 3. 


sk. Plan---Of harbour.}—LYSsHAR Uv. 
GISBORNE HARBOUR Boakp, [1924] 


2 D, L. R. N. 4. L. R. 13.~—N.Z. 


formance, the artist’s name, appropriate 
headings for items or groups of items, & 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, labour & 
expense, although the preliminary work of 
{ixing the days & hours, engaging the artists. 
& choosing the items had all been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 
programmes so published, pltis. sued for in- 
fringement of copyright :—Zleld : (1) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes; (2) although the 
programmes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence 1f they included 
improper matter, they were not a work 
‘prepared or published by or under” his 
“direction or control’? within 1911 Act, 
g. 18, & so long as pltts. were allowed to trade 
& publish them, the copyright belonged to 
pitts. & not to the Crown. (3) Semble : there 
may be copyright in an individual = pro- 
rramme.-—BRITISH BROADCASTING Co. v. 
WIRELESS LEAGUE GAZETYE PUBLISHING 
Co., [1926] Ch. 433; 95 L. J. Ch. 27250 135 
L. T. 93; 42 T. L. R. 370. 


88. 
v. Camp (1922), 128 L. T. 342. Generully, 
Mentd. Ingle v. Farrand, [1927] A. C. 417; 
Gardner v7. Cone, [1928] Ch. %5 

91a. Slogan or catch-phrase.|---SINANIDE v, LA | 
MAISON KosmeEo, No. 43b, ante. | 

92a. Abridgment—May be new work.]— While 


there may be copyright in an abridgment of 
a larger work, in a case In which accurate 
knowledge, sound judgment, & literary skill 
in presenting in a condensed form the matcrial 
of the original author are displayed, there | 
can be no copyright in a book consisting | 


work in which there is no copyright, & strung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 
narrative. There may, however, be copy: | 
right in notes appended to such a book, | 
although there is no copyright in the text.— | 
MACMILLAN & Co. v. COOPER (1923), L. R. 51 | 
Ind. App. 109; 98 L. J. VP. CG. LIk3 
L. T. 675; 40 T. L. IR. 1863; 68 Sol. Jo. 
9QInr Pp « 


Annotation :—Reid. Masson Seeley v. Embosoltype Vann 
facturing Co (1924), 41 Rh. b. C. 160. 


After this case for ‘‘ Abridgment—May be 





new work.|—~Sce Nos. 422, 426, post,” 
read “ -———.]—See, also, Nos. 422, 426.”’ 


95. 
land Devclopment Co. v. 
Navigation Co., [1924] A. C. 406. 


| 
Add. Annotations :—-As to (2) Refd. Bowling | 
| 
| 
{ 


0 | 
30 | 
| 


Add. Annotation :—Mentd. Anglo-Newfound- | 
Pacific Steam haa 


Vol. XII.—Copyright. Cases 85a-- 180a. 


97. Add. Annotation :—--Refd. Falcon v. Famous 


Players Film Co. (1925), 42 T. L. R. 91. 
99a. - - Of descriptive character.]-—(1) A song 
which relates the burning of a ship at sea, 
& the escape of those on board, describes their 
feelings in vehement lancuave, & sometimes 
expresses them in the supposed words of the 
suffering parties, is dramatic, & therefore at 
wl events within the meaning of the statute, 
though it be sung only by one person, sitting 
at a piano, giving effect to the verses by his 
delivery, but not assisted by scenery or 
appropriate dress. " 
(2) A 100m where the song is performed, 
& to which persons paying for tickets are 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic entertain- 
ment within the meaning of the statutes, 
though the room be ordinarily used for 
different. purposes.- ~ RUSSELL ¢. SMrrit (18 48), 
12 Q. B. 217: Wn Jd. QQ. 2B. 225: WL. Tb. 
O.S. 286; 12 Jur. 7233 116 FE. Re St. 
Annotations .—As to (1) Apld. Clark or. Bishop (1872), 25 
L oT. 908.) Distd. Fuller vr. Blaekpool Winter Gardens 
& Pavillon Co., (189512 Q. B. 129  Refd. Hatton o. Kean 
(1859), 20 1, J.C bP. 80 ute to (2) Gonsd. Wall r. 


Taylor, Wall ro Marti (JS82), 9 QO B.D 727. Apld. 


Duche. Bates ((88%),12Q. BOD 79. Generally, Refd. Lacy 
1. Rhvs. (R61), 1 BL RS. S73 Kdwardes ve. Cotton (1902), 
TOT. not. 
118a. Adaptation of old play-—Original musical 
composition.|—1911 Act has extended the 
protection of copyright, & there is musical 
copyrizht in an arrangement of previous 
music which amounts to a new work. 

Pitf, composed music for an opera whic 
was an adaptation of an old play. Detts. pre- 
pared ap orchestral score from the same source, 
records of which they offered to the trade. 
PHE complained that detts. were passing 
off these records as records of pltf.’s music :—- 
Held: detts. had borrowed from pltt ’s 
work in a way which was more than mere 
coincidence, & had infringed plti.’s copy- 
reht.—AUSTIN 7 COLUMBIA GRAPHOPUHONE 
Co (1923), 67 Sol. Jo. 790. 


Add. Annotation : —Refd. Austin v. Columbia 
Graphophone Co, (1923), 67 Sol. Jo. 790. 


Add. Annotations :-—Consd. Kaleon 7. Famous 
Players lilm Co., (1926{2 K.B. ITE s Phomp- 
son. Warner Pictures, [1920] 2 Ch. 308, 

Add. Annotation :---Retd. Rex Oo. & Rex 


Research Corpn. v. Muirhead & Comptroller 
General of Patents (1926), 4L BR. PL. GC. 388s. 





120. 


125. 





133. Add. Annotaliwon:~-Apld. Sinanide wo. La 
Maison Kosmeo, (1928) 139 J. ‘M365, 
135a. —~ - ‘* Official Guide’*’- Protected.; — 


RevuTen’s PeLEGRAM Co., Twrp. or. EN rier- 
NAWIONAL Gtubre SyYNpDICATHC Al INT e- 
NATIONAL FXXpPRESS, itp. (1893), 37 Sol. Jo. 


yy 


ere de 


Add. Annotalion:~—-As to (2) Folld. Ridgway 
Co. v. Hutchinson (1923), 40 BR. oP. C. 355. 


Part II].—Publication. 


151. Add. Annotation :—Refd. Falcon v. Famous ; 165. Add. Annotation : --Folld. Falcon v. Famous 


Players Film Co. (1925), 42 T. L. R. 91. 


Players Film Co., [1026] 2 Kk. B. 474. 


164. Add. Annotation :—As to (1) Consd. Falcon v- | 180a. What documentary evidence admissible— 


Famous Players Film Co., [1926] 2 K. B. 474. | 


Letters—From author’s agent to assignee of 
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Cases 180a— 235. 


190. 
194. 


196. 


196a. 


197a. 


205. 


206. 


206a. 


210. 


211. 


226. 


performing rights.|— FALCON v. 
PLAYERS Firm Co., Lrp., No. 16a, ante. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 
Famous 180b. ——— Entry in register at Stationers’ Hall 


— Entry incorrect.]-—~- FaLcon v. Famous 
PLAYERS Fitm Co., LTp., No. 16a, ante. 


Part 1V.—Ownership. 


Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 
Add. Annotations :—-Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 118; Refd. 
British Broadcasting Co. v. Wireless League 
Gazctte Publishing Co., [1926] Ch. 483. 
Add. Annotation :—Apld. Black v. Stacey. 
[1929] 1 Ch. 177. 





From information received from biographees.| 
—-Where the compiler of a biographical book 
of reference receives from the biographees 
information to be used as material from 
which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the information.— 
A. & C. BLACK, LTD. v. CLAUDE STAcKy, LTD., 
[1929] | Ch. 177; 98 Ll. J. Ch. 131; 140 
L. T. 402; 44 T. Ia R. 347. 

Automatic writing by medium.]—A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 
Deft. was present at some otf the séances & 
alleged that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one :-—- 
IIeld: pltf. was the sole owner of the copy- 


right.-- CUMMINS v. Bonn, [1927] 1 Ch. 167; 
76 Ju. J. Ch. 81; 136 L. T. 368; 70 Sol. Jo. 
1003. 


Add. Annotation : --Refd. Sasha v. Stoenesco 
(1929), 45 'T. 1a. R. 350. 
Add. Annotation :—Refd. Sasha 7. 


1 T. L. R. 350 

-|-- Sasa, Lrp. v. 
ENESCO (1929), 45 T. L. R. 350. 

Add. Annotation :— Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 
Add. Annotation :-—Refd. 
(1929), 45 T. L. R. 350 
Add. Annotation :—Generally, Refd. Drabble 
v. Hycolite Manufacturing Co. (1928) 44 
T. L. R. 264. 


Stoenesco 


eee, Ei ees Sro- 


Sasha v. Stoenesco 


229a. Sketches for advertisement show cards— 


PART IV. SECT. 1, SUB-SECT. 2.--—A. 

sl. Contract of service—H hat amounts 
to.|-—B. 
contributor ’ 
agreement to supply each week certain 
drawings at a weekly remuneration, 


Ordered by & made for advertiser for valuable 


Wwas engaged aS an °* artist 
> to @ newspaper under 


consideration—-Design not registered under 
Patents & Designs Act, 1907 (c. 29).|—Pltfs. 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
show cards representing a pierrot & pierrette 
respectively with large faces & diminutive 

bodies. These sketches were shown by the 
author to defts. with defts.’ name upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
& yellow; the colour of the lettering of 
defts.’ name was also changed from red to 
green & yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches from sources other than pltfs.’ 

Neither plt‘s. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for infringement of 
copyright :—Held: (1) under 1911 Act, 
s. 5 (1) (a), defts. were the first owners of the 
copyright in the original sketches, as the 
sketches were ordered by, & were made 
for, them for valuable consideration & were 
‘engravings ’’ within that sub-sect. ; (2) the 
sketches were designs which were capable of 
being registered under Patents & Designs 
Act, 1907, & as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, & as the 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not 
succeed.—CON PLANCK, LYrD. v. KOLYNOS 
INCORPORATED, [1925] 2 K. B. 804; 94 


Ll. Je DL D. vS0; 183 1a 4. vo. 


229b. Advertisement—Prepared by advertisement 


235. 


to comply with all orders, directions 
& regulations of the co. to properly a 
conduct himself, & to refrain from 
divulging the co.’s «affairs or from 
accepting engagement in any under- 
taking in competition with the co. :— 
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agent.|—Where an advertisement agent 
prepares an advertisement: on instructions — 
information given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser.—HAROLD DRABBLE, LID. »v. 
HYCoLIrE MANUFACTURING Co. (1928), 44 
T. L. R. 264; 72 Sol. Jo. 102. 


Add. Annélation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 


Held : B. was employed under 
contract of service’? within 
sect. 5 (1) (0) of the Sched. to Copyright 
ae 1912.—SuUN NEWSPAPERS, LTp 
WHIPPIE ae — S. RON. S. W, 
473: 45 N. 8. W. W.N. 126.—AUS. 


247. 


Vol. XIUI.—Copyright. Cases 247—325. 


Part V.—Assignment, Licence and Royalties. 


Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 'T. lu. R. 91. 


251. Add. Annotation : —Refd. Messager v. British | 


254. 


256. 


268. 


278. 


289. 


290a. 


294. 


302. 


305. 


Or 


Broadcasting Co. (1928), 97 L. J. IS. B. 251. 


Add. Annotation :— Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 


Add. Annotation :—As to (1) Consd. Per- 
forming Right Soc. v. London Theatre of 
Varieties, [1924] A. C. 1. 


Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 25). 
Add. Annotation :---Refd. The Lord Strath- 
cona, [1925] P. 143. 


Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 kK. B. 543. 


~-— Rights of assignee as to mechanical 
performance.|---Where the author of oa 
musical work has made an assignment of lis 
rights im the work before July 1, 1912, the 
exclusive right conferred upon him by 
1911 Act, of making or authorising the making 
of contrivances by means of which the work 
may be mechanically performed, does not 
enable him to restrain the assignees from 
performing or authorising the performance 
ot the work by means of such contrivances. 
THOMPSON v. WARNER BROTHERS PICTURES, 
Lrp., [1929] 2 Ch. 308 ; 98 I. J. Ch. 4273; 141 
Ja Te. 4113 45 T. TR. 558, OC. A. 

Add. Annolation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

Add. Arnotations :- -Consd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 
Refd. Messager v. British Broadcasting Co., 
[1927] 2 K. B. 548. 

Add. Annotation :—-Consd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 








305a. Grant of licence giving sole & exclusive right 


sm. 


of representation- -Assignment.|—-Applt. was 
the composer of the music of a French vpera, 
an English version of which was produced 
at a London theatre on the terms of an 
agreement of Mar. 23, 1905. By this ayrec- 
ment, made between the composer (the 
applt.) & the authors of the opera (therein- 
after called ‘‘ the licencors ’’) of the one part 
& the proprietor of the theatre (thereinafter 
called ‘“‘ the licencee’’) of the other part, 
after reciting that the licencors had delivered 
the play to the licencee, with the score of the 
music, with a view to its production in London 
& elsewhere ‘‘on the terms heremafter 
mentioned,” the licencors granted the heencee 
the sule & exclusive right of representing the 
play in the U.K., America, & the British 
Colonics & Dominions. The agreement 
further provided that the copyright in the 
music of the play should remain the property 
of applt.; that on the failure of the licencee 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
should revert to & become again the absolute 
property of the licencors ; that the licencee 
should pay to the licencors as royalties certain 


PART V. SECT. 3. 
Gramophone records- Ouner of 


308. 


308a. 


percentages of the gross profita: that the 
licencee should keep proper books showing 
the gross receipts of the theatres at) which 
the play should be represented, & that the 
licencors should be entitled to inspect the 
books, so as to enable them to verify the 
amount of the percentage payable to them. 
Resps., in pursuance of a permission granted 
to them by a theatrical co., to whom on the 
death of the ficencee the benefit’ of the 
agreement had been assigned by his exors., 
gave a broadcast pertorpmance of the opera 
at their studio in London. In an 

by applt. against resps. for intringement of 
copyright :—-Held: upon the construction 
ot the agreement, (1) it operated as an 
absolute assignment of the periorming rights 
of the opera within the prescribed area & was 
not a mere Heence, & (2) 16 was not Limited 
to representations on the stage of a theatre. 
& the action Laided.-—Missaqgnr v. BRITISH 
BROADCASTING Co., FI92Z9] AL C. 15L 3 98 
lL. J. Ik. BL IS9s 110 TP. 2273 45 0. TL. R. 
5O, UN. Ju. 

Add. Annotation :-—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 1. Ju R. 91. 
|—PILf was the sole 
authoress of & owner ot the copyright in a 
novel called ‘‘ The Scarlet Pimpernel.’ In 
1908 in collaboration with her hasband, she 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1903, 
pltf & her husband, as authors, granted to 
defts. T’., as theatrical managers, the right of 
production of the play during a then torth- 
coming tour, & at a first-class West lind 
London theatre, for two years; & the agree- 
ment further provided that if the production 
took place within that period then ‘‘ the 
entire rights for the United Kingdom, the 
United States of America, & the Dominion 
of Canada in the play became theirs in- 
alicnable, & they shall present it when & 
where they will within the countries atore- 
said,’ paying to the authors 5 per cent. on 
the gross weekly takings. Defts. fulfilled 
the specified condition. In an action by 
pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films:—Held: the entire 
performing rights in the play became vested 
in defts. by virtue of the agreement, & when 
1911 Act came into operation the right so 
vested included the right to the cinematograph 
reproduction of the play ; & therefore pltt.’s 
action failed.—BaRsTow v. Terry, [1924] 
2Ch. 316; 93 L. J. Ch. 607; 182 L. T. 53. 











Annotations -—Folld. Falcon v. Fumous Players Fulm Co. 


(1925),42 T. Lb. Re Ot. 


Retd. Messager rv. British Broad- 


casting Co., [1927] 2 kK. B. o44. 


308b. 


325. 


copyright in work on one side unknown-— 
Direision of royalties due. 
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——.}—FALCON v. FAMOUS 
PLAYERS Fitm Co., Lrp., No. 16a, ante. 


308c. Assignment of sole & exclusive right of repre- 


sentation --Includes right to broadcast. |--- 
missaucme UY BRITISH BROADCASTING Co., 
No. 305a, ante. 


Add. Annotations :—Generally, Refd. Falcon 


GRAMOPHONE Co, 


ALBELKT v@ [S. Rn ON S.,;W 70Q.- -AUS. 


Cases 325—-378. 


325a. 


332a. Programmes prepared by 


355. 
360. 
364. 


ENGLISH AND Empire Digest SUPPLEMENT, 


v. Famous Players Film Co., [1926] 2 K. B. 325b. Reproduction of two works in one volume. ]— 


474; Thompson ». Warner Pictures, [1929] 
2 Ch. 308. Mentd. IKvans v7. Hulton (1924), 
bh dys bbs 








~- -~ —-~ .]—The adhesive labels to be 
supplied by the owner of musical copyright, 
for the purpose of enabling the maker of 
contrivances for the mechanical performance 
of the musical work to pay the royalties, 
must be capable of adhering to the particular 
contrivance in respect of which the royalties 
are paid.—BoosEy & Co., Lrp. v. Goopson, 
GRAMOPHONE RECORD Co., Lp. (1929), 46 
TT. LR. 983) 78 Sol. Jo. 868. 


Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty ‘of 10 per cent. on 
the price at which he publishes the work ”’ 
is satisfied by the payment of a royalty of 
10 per cent. on the price at which he publishes 
the volume, inasmuch as the word ‘‘ work ” 
includes ‘‘ works’’ by Interpretation Act, 
1889 (c. 63), 5. 1 (1) (6).—OSBOURNE vw. 
Dent (J. M.) & Sons, Lrp., [1925] Ch. 369 ; 
94 1L. J. Ch. 308; 183 L. T. 362; 41 T. L. RB. 
419; 69 Sol. Jo. 590. 


Part VI.--University Copyright. 


327. Add. Annotation :-—-Mentd. Performing Right Soc. v. London Theatre of Varieties, [1924] A. C. 1. 


Part Vil—Crown Copyright. 


British Broad- 
casting Company-—Whether ‘‘ published by 
or under direction or control ’’ of Crown.}-— 


! 
| 
| 
| 
| 


332b. Telephone 


343. 


Annotation 


directory—Copyright in  Post- 
master-General.|— A.-G. v. COLMAN’S PURB- 
Liciry SERVICE (1928), Times, Mar. 16. 

-_—— Writs, bonds and indentures- - Grant void. ] 
-——YARMOUTIE WARL 7 DARREL (1685), 3 Mod. 
Rep. 75; 87 E.R. 4. 

Mentd. Millar v. Taylor (1769), 4 Burr. 2303. 


Part 1X.— Letters. 


BRITISH BROADCASTING Co. v. WIRELESS 
LEAGUE GAZETTE PUBLISHING CO., No. 85a, | 
ante. 
Add. Annotation : —Consd. Jritish Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

Add. 

Co. v. Liquid Air, [1925] Ch. 383. 

Add. Annotation :-—Consd. British Oxygen 


Co. v. Jaquid Air, [1925] Ch. 383. 





— = 


366. Add. 


Annotation :—- Consd. British Oxygen 


1o. v. Liquid Air, (1925] Ch. 383. 


Annotation :—Consd. British Oxygen |873. Add. Annotation :— Mentd. British Oxygen 


Go. v. Liquid Air, [1925] Ch. 583. 


Part Xla.-—Application to British Possessions. 


See 1911 Act, ss. 25 28 & cases, dfra. 


Part XII.—--Registration. 


To the cross-references in this Part add 
as follows :— 


Effect of—Admissibility of entry in register— 


sn. Aleaning of self-governing dominion 
—AJrish Free State.j-—The 
State, 
governing donunions named 
Copyright Act, 1911 (not then being 
in existence), became a self-governing 
donunion within the terms of that Act 
at latest on Mar. 31, 1922, the date of 
the passing of the Irish Free State 


PART Xla. 


irish Free 
of the self- 
in the 


though not one 


in the Irish 


(Agreement) Act, 1922, & from that 
date the Copyright 
sect. 25 (1) thereof, ceased to apply 
to the Irish Free State. 
was not in force in the Irish Free State 
at the date of the comme into opera- 
tion of the Constitution, Dec. 6, 1922, 
it was unaffected by Art. 
Constitution which continued in force 
ree State the laws in 
foree at that date. — PERFORMING RIGHT 
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Act, 


To prove first performance of dramatic work 
in England.|]—See No. 16a, ante. 


SOCIETY, LTb. v. Bray U. D. C., [1928) 


Wll, by I. KR. 506.—IR. 


ee he eee PART XII. 
] i. Copyright Act, 
1921 (c. 24), 8. 39 (2).)-—-CANADIAN | 
PERFORMING RiGHT Sociery v. FAMOUS 
PLAYERS CANADIAN CORPN., [1929] 
A.C. 406; 98 LJ. 2. C. 703 140 L. T. 
657; 45 T. L. It. 232, P. C.—CAN. 





ee eee 


73 of the 


Vol. XIII.—Copyright. Cases 394a—489a. 


Part XIII.—Infringement. 


394a. Knowledge of infringement — Whether 
material.J—FALCON »v. Famous PLAYERS 
Fim Co., Urp., No. 16a, ante. 


After this case for ‘As to knowledge as a 
defence. |—-See No. 47, ante; Nos. 506, 539. 
540, 541, 557, post,” read ‘* ——- ——~.]— 
See, also, No. 47, ante; Nos. 506, 539-541, 
557, post.”’ 

894b. Authorising publication of unpublished work 
—Sale of rights in manuscript.}—To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact. 
produced as a result of such a sale, is ‘‘ to 
authorise ’’ the printing & publication within 
1911 Act, s. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts 
being done by the servant or agent of the 
person affecting to give the authority on his 
behalf.—Iivans v. HuLron (E.) & Co., 
Lrp. (1924), 131 L. T. 584; 40 T. L. R. 489; 
68 Sol. Jo. 616. 


Annotation :—-Apprvd. Falcon v. Famous Players Film Co., 
[1926] 2K. B 474. 


See, also, Nos. 489a, 489b, 510, post. 

398a. By manufacturer—Of letter written by 
rival manufacturer—Covering letter ot 
criticism.}—Bririsu OxYGEN Co. v. Liqutp 
At, LTp., No. 43a, ante. 

.|—SINANIDE v. LA MAISON KosMEO, 
No. 43b, ante. 

414, Add. Annotation :—Refd. Performing Right 
he v. London Theatre of Varieties, [1924] 

oC... 

420a. Book of selected essays—Second book of 
selected essays including essays in first book. | 
—Pltfs. were the publishers of, & owners of 
the copyright in, a book entitled ‘‘ Hazlitt’s 
Selected Essays,’ edited by G. S., which 
included thirteen essays & notes on the 
essays. Defts. published & sold a_ book 
entitled ‘‘ Hazlitt’s Selected Essays, Edition 
Wollingworth ’’ containing twenty of such 
essays, including the thirteen selected by 
G. S. :—Held: there was no infringement of 
copyright.—-CAMBRIDGE UNIVERSITY PREssS 
v. UNIVERSITY TUTORIAL PRESS (1928), 45 
R. P. C. 335. 

-}—MAcCMILLAN & Co. v. CCOPER, 
No. 92a, ante. 

441. Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 438. 








408a. 


426a. 








442. Add. Annotation :—Refd. Macmillan  v. 
Cooper (1923), 93 L. J. P. C. 113. 


451. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

467. Add. Annotations :—Mentd. Harrison v. 
Wythemoor Colliery Co., [1922] 2 K. B. 674 ; 
Nichol v. Fearby, Nichol v. Robinson, [1923] 
1 K. B. 480; Lapish v. Braithwaite (1924), 
93 L. J. K. B. 1123. 

483. Add. Annotation :—Refd. Harms (Incorpor- 
ated) v. Embassy Club (1926), 43 T. L. R. 21. 

483a. ——_— In public— What amounts to.]—The 
question whether the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, &, in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted.—LU arms IN- 
CORPORATED & CHAPPELL & Co. v. MARTANS 
CLuB, [1927] 1 Ch. 526; sub nom. HARMS 
INCORPORATED v. EMBASSY CLUB, LYp., 96 
L. J. Ch. 84; 186 L. T. 362; 43 T.L. BR. 21; 
70 Sol. Jo. 1219, C. A. 


Annotation :—Refd. Mesrager vr. British Broadcasting Co., 
[1927] 2 K. Bh. 543. 


483b. 

















Broadcasting.|—-To broad- 
cast an opera by wireless telephony is to 
‘‘ perform ” it ‘in public ” within 1911 Act, 
5s. 1 (2).—MESSAGER v. British BrRoAD- 
CASTING Co., [1927] 2 K. B. 543; 97 L. J. KB. 
65; 137 lL. T. 810; 43 T. 1. R. 8183 rered. 
without touching this point, [1928], 1 k. B. 
660 GC. Al: fl920) ALG. 151, EL I. 


| 484. Add. Annotation :—Refd. Austin v. Columbia 


Graphophone Co. (1923), 67 Sol. Jo. 790. 


.}—-AUSTIN v1. COLUMBIA GRAPHOPHONE 
Co., No. 118a, ante. 


489a. By authorising performance—Director of 
theatrical syndicate with power to ovrevent 
performance. ]—Pitfs. were the proprictors 
of the right of performing in public certain 
musical pieces, & deft. syndicate were pro- 
ducers of plays at a theatre, & the second deft. 
was their managing director, & had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment :—Held: since on the facts the second 
deft. had not authorised or permitted the 


488a. 
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482 i. By performance—Permitting 
place of entertainment to be used.j)— 
Applt. corpn. let its town hall to W. 
for a series of four vocal concerts. 
Resp. informed applt. that a song 
in which resp. had the copyright would 
be sung without its authority in the 
town hall at concerts given by W. The 
song was sung at two concerts. Applt. 
did nothing beyond acknowledging 
the receipt of the information :—Held ;: 
no inference should be drawn that 
appit. “‘ permitted” the song to be 
sung, & therefore there was no infringe- 
ment of copyright within Copyright 
Act, 1911 (c. 46) 8. 2 (3).—CORPORATION 
OF CITy OF ADELAIDE v. AUSTRALASIAN 
PERFORMING Ryunr ASSOCN., LYb. 
(1928), 40 C. L. R. 481; [1928] Argus 
L. R. 127.—AUS. 


486 1. By mechanical contrivance— 
Consent to manufacture.}—Deft applt. 


J.5. 


made certain gramophone records in 
New South Wales of a song in which 
pitf.’8 copyrneht existed, & which, 
apart. from Copyright Act, 1912, s. 19, 
would huve been an_ infringement 
of pltf.’s copyright. Gramophone 
records of the song in which pltf.’s 
copyright existed had been made in 
England, & also in America with the 
consent of the owner of the copyright 
before the alleged infringement in New 
South Wales :—TJield: proof of the 
consent given by pltf. resp. to the 
munufacture of contrivances in England 
was sufficient to satisfy the condition 
imposed by British Copyright Act, 
1911, 8s. 19 (2) (a); Federal Copyright 
Act, 1912, brings into force in Australia 
British Copyright Act, 1911, & con- 
sequently, the making of contrivances, 
with the consent of the owners of the 
copyright, in any part of the area to 
which the Act applies, relcases the 
work throughout the area of the 


481 


operation of the Act.—GRAMOPHONE 
Co., Lrv. v. LEO FEIST INCORPORATED, 
f19Z8] V. LL. R420; 49 A. LT. 196; 
11928] Argus L. R. 257.—AUS. 


488i. By sale of records.}—Gramo- 
phone records which infringe copyright 
are “infringing copies’? of a work 
within Imperial Copyright Act, 1911, 
gs. 35.—-ALBERT ». Horrnuna & Co., 
LTp. (1921), 22 S. R. N.S. W. 75; 
39 N.S. W. W.N. 5.--AUS. 


so. By broadcasieng }— Defta, who 
carried on, for reward, the business of 
broadcasters, mcluded ino their pro- 
graminos, caused to be sung by vocalists 
m their studio & broadcast, certain 
musicul works, of the 
which pltf. was the owner :—//eld: 
defta. had infringed pitf ’» copyright.— 
CHAPPELL & Co., Lb. v. ASSOCLATED 
Rapio Co. or AUSTRALIA, LTD., [1925] 
V. L. BR. 350, 47 A. 1 T. 125° «31 
Argus Ju. Rk. 297. —AUS, 


copyright in 


31 


Cases 489a—660a. ENGLISH AND EMPIRE 


performance within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him.— 
PERFORMING Riantr Socirery v. CIRYL 
THEATRICAL SYNDICATE, [1924] 1 K. B. 1; 
92 L. J K. B 811; 129 L. T. 653; 39 
T. L. R. 460; 68 Sol. Jo. 83, C. A 
Annotations : —Consd. Evans v. Hulton (1924), 131 L, T. 
534. efd. Performing Right Soc. v. Mitchel] & Booker, 
[1924} 1 K. B. 762; Faleon vt. Famous Players Film Co. 
(3925), 42 T. L. hi. 91. 
489b. Effect of 1911 Act, s. 1 (2).}—The 
word “ authorise ’”’ in the above sub-sect. is 
superfluous, & there is nothing in the sub-sect. 
which cuts down the liability under sect. 2 (1) 
of the Act, in respect of an infringement of 
copyright. 

Jefts., who were the occupiers of a dancing 
hall. engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agrecment provided that the band should 
not, in the music played, infringe any copy- 
right, & should be liable for damages & costs 
caused by any infringement. There was also 
a notice posted in the hall that ‘‘ only such 
music as may be played without fee or licence 
is allowed to be played in this hall.’’ On 
one occasion the band played certain music, 
the copyright of which belonged to plitfs., 
without pltfs.’ licence; but defts. did not 
know, & had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by plitfs. for damages & 
an injunction :—Held: on its true con- 
struction, the agreement hetween defts. & 
the band constituted the latter the servant 
of defts., & not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringement of copyright; & pltfs 
were entitled to damages & an injunction.— 
PERFORMING RiaHr  Soctrry, Lrp.  v. 
MITCHELL & BookER (PALAIS DE DANSE), 
Lrp., {1924] 1 K. B. 762; 93 L. J. K. B. 306 ; 
131 L. T. 243; 40 T. L. R. 308; 68 Sol. Jo. 
539. 

Annotations :—-Consd. Evana v. Hulton (1924), 131 L. T. 
ee oe ry ini v. Fumous Plavers Film Co. (1925), 


See, also, Nos. 394a, 510, 510a. 


502. Add. Annotation :—-Refd. Harms (Incor- 
porated) v. “Embassy Club (1926), 43 T. L. RR. 
21. 





506a. - --- ~—- Room to which public admitted 
on payment—-Ordinarily used for other pur- 
purposes.|—- RuSseLL v. SMitu, No. 99a, ante. 


507. Add. Annotations :—Comsd. Harms (Incor- 
porated) v. Kmbassy Club (1926), 48 


T. L.R.21. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543. 


PART XII. SECT. 2. 
Of performing rights. J— 





631 ii, 
Ap assocn. was the registered owner of 
the performing rights of two pieces of 
music, & pltf. in a suit to restrain 


deft. from permitting the use of his 
hall for infringing copyrights. Another 
pitf. was the assignor of those rights, 
but there was no evidence that he was 
the legal owner of the remaining part 
of the copyright :—Held: the assocn., 


Diaest SUPPLEMENT. 


509. Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


510. Add. Annotations :—Consd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 


510a. ——-.}—FaLcon v. Famous PLAYERS FILM 
Co., LtTp., No. 16a, ante. 
See, also, Nos. 394a, 489a, 489b, ante. 


.}—Pitfs. were the publishers 
of a magazine, published in America at fre- 
quent intervals, called ‘‘ Adventure.” Defts. 
proposed to publish a monthly magazine 
called ‘‘ Hutchinson’s Adventure Story 
Magazine.”’ In an action by pitfs. to restrain 
such publication :—Held: where any one 
adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
‘* Adventure,”’ & on the evidence no real con- 
fusion existed between plitfs.’ & defts.’ 
periodicals.— RIpDGway Co. v. HOTCITINSON 
(1923), 40 R. P. C. 335. 


Add. Annotation :—-Consd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. ©. 1. 


Add. Annotations :—As to (1) Consd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91. Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 762. 


536. Add. Annotation :--Refd. Osbourne v. Dent, 
[1925] Ch. 369. 


Joint tortfeasor.|—Where printers 
know that: what they are printing is a piracy, 
& the purposes for which it is intended to 
use the pirated copies when delivered, they 
are tortfeasors, jointly with the persons for 
whom such copies are printed, & are jointly 
liable in damages to the persons whose copy- 
right is infringed.—LAMB v. Evans, [1895] 
W. N. 156. 


Add. Annotations :—As to (2) Refd. Haynes v. 
Aldridge Colliery Co. (1923), 130 L. 'T. 282; 
Hughes v. Satchell (1925), 134 L. T. 93. 


Add. Annotation :—Consd. Performing Right 
Sen me Ciryl Theatrical Syndicate, [1924] 1 


Add. Annotation :-—Consd. Performing Right 
age Ciryl Theatrical Syndicate, [1924] 1 








518a. 





525. 


531. 





546a. 


548. 


553. 
555. 


560a. ——— Printer & person ordering pirated 
copies].—LAMB v. Evans, [1895] W. N. 156. 


as the legal owner of the porforming 
rights, could maintain the suit. — 
AUSTRALIAN PERFORMING RIGHT 
ASSOON. & J. LEIST, INCORPORATED ». 
TURNER & SON (1927), 275. R. N.S. W. 
344; 44 N.S. W. W. N. 76.—AUS. 


601. 


635a. 


638. 


642. 


644. 


658. 


657a. 


693. 


Vol. XTII.-- Copyright. Cases 601---694a. 


Part XIV.-—-Remedies. 


Add. Annotation :--Consd. Macmillan 
Cooper (1923), 23 L. J. P. G. 118. 


-]—MacmILnan & Co. v. CooPER, No. 
92a, ante. 


Add. Annotation :—Consd. Performing Right 


me J London Theatre of Varieties, [1924] 


Add. Annotation :—Consd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A.C. 1. 

Add. Citations :—Affd., |1924] A. C. 1; 98 
L. J. K. B. 3833 1380 L. T. 150; 40 T. L. BR. 
52; 68 Sol. Jo. 99, H. I. 


Add. Annotations :—-Refd. Impcrial Tobacco 
Co. of India v. Bonnan, [1924] A. C. 755; 
Drabble v. Hycolite Manufacturing Co. (1928), 
44 T.L. R. 264. 

Add. Annotation :—-Mentd. Jarvis v». Surrey 
County Council, [1925] 1 K. B. 554. 


-|—ASTRA-NATIONAT, Propuc- 
TIONS, LYD. v. NEO-ART PropuctTioNs, LTp., 
[1928] W. N. 218. 

Add. Annotation :—As to (1) Consd. Preston ¢. 
Raphacl S'uck, (1926] Ch. 667. 


Vv. 











694a. —~——- Sale must be of work represented to be 


PART XIV. SECT. 2, SUB-SECT. 1. | 
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unaltered. ]}—Pitf., the author of two original 


drawings, sold the copyright to defts.  Defts. 
afterwards published & sold tavo drawings, 
which were made by alterations of pltf.’s 
origmal drawings, but which had titles differ- 
ent trom the titles of pltf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pitf.’s. DPltf. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could be recog- 
nised without bearing her name, & she 
claimed an injunction & penalties under 
sect. 7 of the above Act :---//eld : to satisfy 
the sect. there must be a selling or publishing 
in conditions under which, to the knowledge 
of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of pltf’s productions a 
measure of distinctiveness, the mere seeing 
of detts.’ productions did not necessary 
suggest the inference that they were the 
unaltered work of pitt, the action failed.— 
PRESTON v. RAPHAEL Puck & Sons, [1926] 
Ch. 667; 95 L. J. Ch. 8825 7185 L. T. 08 5 
42 T. L. R. 410. 





: been 
ii, ~—---.]—A person, whose 


copyright in u book has heen mfringed, 


is ontitlod to demand dolivery of all the 
copies of the offending work in the 
possession of the 
infringed the copyright. & pavment of 
the full price received by such person 


pureen who has 


48 


3 


for all copies of the work which have 
sold.— BRABY 
[1926] App. D. 337.—S. AF 


. 9] 


PART XIV. SECT. 3. 


sp. Under Copyright 
1906 (e. 70).) —PItt. soechung to recover 
ponalties nuder sect. 39 of the above | 


Act cannot suceeadk He the et ois satisfied 
| that, in comuutting the actor the acts 
charged as an laimnagement of copy- 
ryuzht, deft. did not act “!with in- 
tent to evade the law ?-—NvlioNAL 


DONALDSON, 


—_—_—_- 


BREWERIES 7 PARADIS, [L925] 3 
Act, Rh. S. eee DD. di. it. STos [1925] S C 1 5 ies O66 3 
afy, (A924) Lod. TE RR 10823 30 





R. lL. N.S. 420.—CAN. 


Cases 45—409. ENGLISH AND 


Eupme DIcEst SuppLEMENT. 


CORONERS. 


Part 1V.--Remuneration and Compensation payable to 
Coroners. 


45, Add. Annotation :— Generally, Mentd. I 


everctt v. Griffiths, [1924] 1 K. B. 941. 


Part VII.—Inquests. 


147. Add. Annotation :— As to (2) Refd. Rn. v, 
iiclarond: Ex p. Margerison, [1926] 2 kb. B. 


408. 


156a. ——.]—The failure by a coroner at an 
inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inguest to be held.—R. v. HASLE- 
woop, Hx 7. MARGERISON, [1926] 2 K. B. 
468; 95 I. J. K. B. 975: 1386 L. T. 276: 90 
J.P. 158; 42 T. Ll. Rh. 746; 70 Sol. Jo. 906 ; 
24 1. G. WR. 505, 9). C. 


237. Add. Annotation :—-Gencrally, Refd. RR. v. 
Haslewood, £a p. Margerison, [1926] 2 K, BI 
AUS, 


308a. Coroner present during jury’s deliberations. 

| —At the conclusion of the evidence in ar 

inquest the jury retired. & after some tinv 

sent for the coroner, who went into the jury 

room & remained with the jury in private for 

a quarter of an hour :—Held: in going into 

the jury room during the deliberations of 

the jury, the coroner was guilty of miscon- 

duct, & the inquisition must be quashed & a 

fresh inquest held before the coroner for an 

adjoining districtl.—It. v. Woop, Ez p. 

ANDERSON, [1928] 1 K. B. 302; 97 L. J. K. Bb. 

113; 138 1.7. 224; 91. 3.P.185; 44T. LR. 

23; 25 L. G. R. 5013; 28 Cox, C. C. 446, D.C. 

Annotaltwn :-—Reid, Hobbs r. Tinling, Hobbs v. Nottingham 

Journal, {1929} 2K. 2B. J. 

408. Add. Annolution :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

409. Add. Annotation :—Mentd. Baker v. Dalgleish 

Steam Shipping Co., [1922] 1 K. B. 361. 


PART V. SECT. 1, SUB-SECT. 3.—A. 


52 iv. ~-— ——— Wrot of fierr facras.} 
—If the sheriff of a jurisdiction is u 
deft., a writ of fl. fe against bis goods 
inay be directed to & executed by the 
coroner, Tho right to adopt this 
practice is not affected by Sheriffs 
Act ss. 8 8, or by the fact that there 
is a deputy sheriff appointed by the 
Crown.—W1L11AMB8 t. RICHARDA, [1923] 


1 W. W. R. 1023; 32 BC. RR. 58.— 
CAN 


« 


PART VII. SECT. 4, SUB-SECT. 6. 


ga. Hefusal af witness to testify— 
Power of coroner to vmprison for con- 
fempt.}—-A coroner has power to 
nnyprison for contempt witnesses who 
refuse to testify when present at an 
mnquisition held by him, even though 
they were not duly surmmoned or in any 


4AR4 


way ordered to appcar, but were 
brought nolens volens before him by 
the police when in their custody after 
being arrested without warrant.—l. 
v. LirTin, R. v. MILLER (Man ), [1926) 
2 W. W. R. 762; 46 Can. Crim, Cas. 
136.—CAN, 


PART VII. SECT. 5, SUB-SECT. 5,— 
A. (b) v. 


n. Read now ‘* 308a i.” 


Vol. XIII.—Cases 17-—346a. 


CORPORATIONS. 
Part |.—-Nature and Attributes. 


17. Add. Annotation :—Generally, Mentd. Capel 
St. Mary, Suffolk v. Packard, [1928] P. 69. 


Add. Annotations : — Refd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517; 
Metropolitan Meat Industry Board v. Sheedy, 
[1927] A. C. 899. 

Add. Annotations :—Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941; Aylott v. West Ham 


Corpn., Sisson v. West Ham Corpn. (1926), 
90 J. P. 99. 


41. 


79. 


133a. 








—~—.|—A legacy was given to the 
Provost & Fellows of Queen’s College. The 
proper name of the corpn. was ‘ The Provost 
& Scholars” :—Held: the Provost & 
Scholars were entitled.—QUEEN’S COLLEGE, 


Oxrorp v. Surron (1842), 12 Sim. 521; 
11 L. J. Ch. 198; 6 Jur. 906; 59 E.R. 1233. 
Add. Annotations :—Distd. Houghton v. Not- 
hard, Lowe & Wills, [1927] 1 K. B. 216. Refd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1921] 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 L. 'T. 


f 


176. 


3. 


Add, Annotation :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
}1929) 1 kK. B. 40. 

Add. Annotation :—-Apld. Kreditbank Cassel 
G. M. B. H. v. Schenkers, [1027] | KB. 826. 
Add. Annotation :—Retd. Stoke Newington 
B.C. v. Richards (1929), 45 TT. L. BR. 650. 


179. 


181. 
190. 


Part I1.—Creation of Corporations. 


264. Add. Annolation :—Mentd. Dewhurst v. Sal- 
ford Grdns., [1925] Ch 655 

265. Add. Annotation :—Refd. Mackenzie-Kennedy 
v. Air Council, [1927] 2 K. B. 517. 


315. Add. Annolations :—Mentd. The Carlgarth, 
The Otarama, [1927] P. 93; Lagan Naviga- 
tion Co. v. Lamberg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 


Part Ill_—The Members. 


326. Add. Annotations :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. Mentd. 
Everett v. Griffiths (No. 3), [1923] 1 K. KB. 
138. 

326a. S.P.—BROWNSCOMBE v. JOHNSON (1898), 78 
L. T. 265; 62 J. 1. 326; 19 Cox. C. C. 25; 14 
T. L. R. 328 D.C. 

327. Add. Annotation :-—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


340. Add. Annotations :—Folld. Dodd v. Amalga- 
mated Marine Workers’ Union (No. 2) (1923), 
93 L. J. Ch. 100. Consd. Dodd v. Amalga- 
ae ey Workers’ Union (19238), 129 


340a. 








-}—Trade Union Act, 1871 (c. 31), 
s.14,& sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, ‘‘ under proper conditions.”’ That 
right entitles a member to inspect them by a 


PART I. SECT. 2, SUB-SECT. 2. 
sa. Miner's union.)—CENTRE STAR 
MINING Co., LTD. v. ROBSLAND MINERS’ 


PART I. SECT. 2, SUB-SECT. 3. 

sd. Sheriff—-Of Bombay.|—Held: not 
@ corpn. sole.-—BOMBAY (SHERIFF) v. 
HuKMogs1 Morag! & Co. (1926), I. L. R. 


the 
possesses.—R. iv. 
{1926} 1 D. L. 
W. W. R. 189; 


ne 


51 Bom. 749.—IND. 


PART I. SECT. 4, SUB-SECT. 5.—C. 


ef. Conviction J—A  corpn. 
convicted of an offence only under 
exact name which 


R. 
45 Can. Crim. Car. 


skilled accountant, but the accountant 
should not be objectionable to the union on 
personal grounds, & should undertake not to 
disclose the information obtained by him 
except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting mald fide, & for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of establishing that the right of inspec- 
tion should not be exercised lies on the trade 
union.—Dopp v. AMALGAMATED MARINE 
WoRKERS’ UNION. [1924] 1 Ch. 116: 93 
L. J. Ch. 100; 129 L. T. 819; 40 T. L. R. 
44; 68 Sol. Jo. 117, C. A. 
Trade unions generally, sce TRADE & TRADE 

UNIONS. 

345a, ——- ———.]--Dopp v. AMALGAMATED MARINE 
WorKERS’ Union, No. 340a. ante. 


161; 35 Man. L. Jt. 404 - -CAN, 


PART II. SECT. 3, SUB-SECT. 1. 


can be sz. Commissions created by MUneiee- 
palties— Under New Brunstack electric 


it legully Power Act, 1920.J—Sr. JOUN POWER 
PELISSIERS, LTp., COMMISSION v. NEW SYSTEM LAUNDRY, 
674; [1926) 1 


Lrp. (N. B.), (1928) 2 D. L. R. 661.— 
CAN. 
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Cases 416—820. 


Part IV.—Officers. 


ENGLISH AND Kmprre Digest SUPPLEMENT. 


416. Add. Annotation :-—Refd. Cotter v. National 474. Add. Annotation :—Refd. Cayzer, Irvine v. 


Union of Seamen, [1929] 2 Ch. 58. 
421. Add. Annotution :—Refd. Everett v. Griffiths, 


[1924] 1 K. B. 941. 


Board of Trade, [1927] 1 K. B. 269. 


512. Add. Annotations :—Refd. Short v. 
Corpn. (1925), 42 T. L. R. 107; Brown v. 


Poole 


Dagenham U. D, C., [1929] 1 K. B. 737. 


Part V.——Election to Corporate Office. 


588. For ‘‘ How tested—Not by mandamus directed 
against person elected.|’’ read “‘ How tested 


elected. | ”’ 


~—~-Not by quo warranto directed against person 


Part VI—Regulations and Bye-laws. 


631. Add. Arnolutions :—Consd. A.-G. v. Denby, 

(1925) Ch. 596: Roberts v. Hopwood, [1925] 
Apld. Everton v. Walker (1927), 
137 L. 7.594. Refd. Owner v. King (1922), 128 
Ll. T. 307 5; Millsa. L. C. C. (1924), 41 7. L. RB. 
122; R. wv. Roberts, Ea p. Scurr, [1924] 2 


A.C. 578. 


Th. & Ald. 438. 


356. 


107a. -- — 


K. 2B. 695 ; Short v. Poole Corpn. (1925), 42 


YT. I. BR. 107. 


Mentd. United Bill Posting 


Co. v. Somerset County Council (1926), 95 


LJ. K. B. 899. 


652. Add. Annolation :—Refd. Everton v. Walker 


(1927), 1387 1. T. 594. 


700a. —--—- ——— --— --—.]—Woollky v. IDLE 
(1766), 4 Burr. 1951; 98 H.-R. 16. 
Annotations :—Apld. York Corpn. v. Welbank (1821), 4 


7194. Add. Annotulion:~ Refd. Neuschild v. British | 
Kquitorial Oil Co., [1925] Ch. 346. 


PART IV. SECT. 2, SUB-SECT. 2. 


sh. Proceeding by corporation ayainst 
Jormer nember—Vi hether maintainable.} 
—'Jwo of defts. & another were duly 
elected school trustecs wn Oct. 1873. 
In Dec. defts., without the concurrence 
of the third trusetee, removed the school 
house from its then site. In June, 
18741, the compres. of schools dismissed 
the three trustees, & appointed three 
others. The newly appointed trustees 
brought an action of trespass against 
the two trustees who had removed the 
school house, & their servants, for 
such removal'—Held: no action 
would he at their suit) against defts. 
for acts committed during their term 
of office.—Scnoon SECTION 16 TruUs- 
TEMS v. CAMERON (1877), 11 N.S. ih. 
(2 R. & C.) 828.- -CAN. 


PART VI. SECT. 3, SUB-SECT. 2.—A. 


631 i. Zest of reasonubleness—Cencral 
rule.}—Hivery bye-luw, whether made 
under & power to prohibit or a power 
to restrain or a power to regujate, must 
contain adequate information as to 
the duties of those who ure to obey it, 





Reid. Graves v. Colby (1838), 9 Ad. & EI. 


- -- —— .J—SHAW v. Pork (L831), 2 
B. & Ad. 465; 109 Is. R. 1215. 


736a. —-—.|—-CLARK’s CASE, No. 751, post. 


770a. Presumption of---From non-observance.|-— 
A.-G. v. MIDDLETON (1751), 2 Ves. Sen. 327 ; 


28 i. R. 210, L. ©. 


4 Bro. 
135. 


Annotations :—Reid. A.-G. v. 
C. CG. 165; A.-G. v. Smythies (1836), 2 My. & Cr, 


Foundling Hospital (1793), 


Part Vil_—Meetings. 


& such information must appear from 
the bye-law itpelf.— MILLER v. CITY OF 
BRIGHTON, [1928] V. L. RR. 375; 49 
ee 249; [1928] Argus L. Ki. 209. 


PART VI. SECT. 3, SUB-SECT. 4. 


713 i. Whether bye-law vovd in tote.)— 
A municipal) bye-law may be good in 
part & bad in part.—BROwN TRANSFER 
Co. vr. TOWNSHEND (Sask.), [1927] 1 
W.W. RF. 916.--CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 

sk. Who may sue.)—Where the law 
resulting fron: the exercise of a 
btatutory power to mako a bye-law 
operates for the general advantage of 
the public at large, none but the A.-G. 
may sue in respect of its breach.— 
A.-G. & LUMLEY »v. T. 8. GILL & Son 
Pry., Lrp., [1927] V. L. R. 22; [1927] 
Argus L. lt. 223. --AUS. 


PART VI. SECT. 7. 
sl. Bye-laas made under statute—- 
Not abrogated by repeal of statute.J— 


820. Add. Annotation :-—-Mentd. Leyton U. D. C 
». Wilkinson (1926), 43 T. LL. BR. 35. 


A bye-law passed by the police comers. 
of a city in 1915, admittedly valid 
when passed, provided that it should 
not be lawful for any person to usc any 
vebicle in the “Sjitney bus service ” 
for gain without beiug licensed so to 
do. S. had a “yitnoy ” licence, but. it 
expired on June 30, 1928. He con- 
tinued to operate without a licence, & 
was convicted of a breach of the bye- 
law. ‘The cotors. had ceased to issue 
jitney licences, because of an Ontario 
Statute passed in 1927, validating an 
agreement between the city corpn. 
& a strect railway co., which provided 
that the ed should not issue any 
new jitney licences, & that existing 
licences should not continue in force 
after June 30, 1928:—Held: the 
validity of the byv-law was not 
destroyed.—Re SwHawka, [1929] 1 
D. L. R. 321; 50 Can. Crim. Cas. 267; 
63 O. L. KR. 158.—CAN. 


PART VII. SECT. 3, SUB-SECT. 1.—D. 
836 i. Afust be exercised in accordance 

with constitulion.|}—KAIK v. BORASKI 

(Sask.), [1926] 3 D. L. KR. 916.—CAN. 


Vol. XilI.— Corporations. 


Cases 865—935a. 


Part VIIl—Corporation Books and Documents. 


865. Add. Citations :—sub nom. R. v. SANKEY, 


880. 


891. 


902. 


5 Ad. & El. 423; 6 Nev. & M. K. B. 839; 
5L. J. K. B. 255; 111 EB. BR. 1226. 


866. Add. 


Add. Annotation :---Distd. Newington L. B. wv. 


Kidridge (1879), 12 Ch. D. 849. 
Citations -~—sub nom. KR. v. 
(Mayor), 2 Keny. 185; 96 MK. R. 1253. 


RYE 


Part IX.—Powers and Liabilities Generally. 


Add. Annotations :—-Apld. The Devon (1923), 
130 L. T. 448. Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 
v. A.-G. for Ceylon, [1926] A. C. 147; Silver- 
art oe Imperial London Hotels (1927), 137 


Add. Annotation :— Mentd. R. v. Cory, [1927] 
1 K. B. 810. 


Add. Annotation :—As to (2) Refd. Suttle v. 
Cresswell (1925), 42 T. L. R. 75. 


903a. ——- Settled Land Act, 1925 (c. 18), ss. 19 (1) 


20 (1).J]—The above sub-sccts. are applicable 
to a corpn., because the words “ person of 
full age” are used throughout the new 
legislation in contrast with the word ‘“ in- 
fant,’ & merely mean “ not being an infant.” 
so that they are appropriate to a corpn.—-Re 
CARNARVON’S (EARL) CHESTERFLELD SETTLED 
[esta tres, te CARNAKVON’'S (KARL) HIGHCLERE 
SerrLED Esrares, [1927] 1 Ch. 138; 96 
L. J. Ch. 49; 136 L. T. 2413 70 Sol. Jo. 977. 


* Annotations :—-Refd. fec Alington & L.C.C.’s Contract, {1927} 
2 Ch. 253; Re Ogie’s S. M., {1927)1 Ch. 229 Fe Pedley, 
Wallace ». Wallace, [1927] 2 Ch. 168. 


907a. 


910. 


911. 


922. 


928. 


878 i. B 
Ontario.]—-JOURNAL PRINTING Co. v. 
McvigtTy (1915), 33 O. L. R. 166; 7 
Oa W.N. 633, 796; 21 D. lL. R. 81.— 





Local tramway Act.}]-—A local tramway 
Act authorised the Board of Trade to make 
bye-laws providing that engines should be 
brought to a stand at cross streets, & a 
penalty was imposed on any person offending : 
—Held: the word ‘ person” included a 
co., & there was no contrary intention to that 
effect shown in the other words of the sect.— 
St. HELENS TRAMWAYS Co. v. Woop (1891), 
56 J. P. 71, D.C. 


Add. Annotation :—Consd. Fe Gibbs & 
Hioulder’s Lease, Houlder v. Gibbs, [1925] Ch. 
575. 

Add. Annotation :—Refd. 
Wheeler, [1929] 2 Ch. 224. 
Add. Annotations :—Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. 


Add. Annotation :—Consd. Garrard v. James, 
{1925] Ch. 616. 


Yurtis Moffat 2. 


PART VIII. SECT. 3. 


strangera—Ratepayer—in 6D. L. R. 512; 


PART IX. SECT. 2, SUB-SECT. 1. 


ri. 


ment Liquor Act, ss. 26, 46—Does not 


tnel 


Canada (Victoria Unit)}—Branch aasoct- 
established 


ation 


R. vw. Vicrorra UNIT (ARMY & NAVY 


British Columtna Gorern- 





Army & Navy Veterans in 


by corporation. )— 


935a. 


VETERANB), [1921] 3 W. W. I. 694; 
6 . bL. 36 Can Crim. Cas. 
285: 30 B.C. R. 248 —CAN. 


rii. —— Laguor Act, 191%, 8. 156-— 
Includes corporation.}—-SMITH v. TRO- 
CADERO DANBANT, LTD., [1927] S. RK. O. 
39; 21 Q. J. P. 6. -AUS 


PART IX. SECT. 5, SUB-SECT. 2.—-A. 


d t. —-— Power to take mortgage.]-- 
An insurance co. was, 
authorised to hold real estate for the 
immediate accommodation of the co., 
‘© or such a8 shall have been bond fide 
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by its chartcr, 


932. Add. Annotations :—Apld. Deuchar v. Gas 


Light & Coke Co., [1925] A. C. G91 5 A.-G. v. 
Leeds Corpn., [1920)2 Ch. 201. Mentd. A.-G. 
v. Westminster City Council, [1921] 2 Ch. 416. 


935. Add. Annotation :—-As tu (2) Refd. Morris v. 


Harris, [1927] A. C. 252. 








.|-—Pltfs. were by statute en- 
trusted with the control & management of 
part of the navigations of the Rivers Ouse 

Foss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 
Which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. & Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors & assigns, the right 
to carry cargoes on the Ouse in consideration 
of the annual payment. of £600 in place of the 
authorised dues & charges, with a yroviso 
that there should each year be refunded to 
the firm, their snuecessors & assignr, the 
difference between the £600 & the amount 
ordinarily charged on the traffic actually 
carried. By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twenty veurs as a composition for the 
ordinary tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 
such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Defts. were the successors of 
H. L. & Sons :—J/eld: the agreements were 
ullra vires, because during their currency, 
which depended on the wishes of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the tolls so far 
as might be necessary ; &, being wlfra vires 
at the date of their execution, the agreerments 
did not become inira vires by reasun ol 
estoppel, lapse of time, ratification, acqui- 
escence or delay.— YORK CORPN. v. LEETUAM 
(HENRY) & Sons, Lrp., [1924] 1 Ch. 557. Y4 


mortgaged to it by wavy of security, 
or conveyed to ft) im satisfaction of 
debts previously contracted mn the 
course of its denlings., or purchased at 
sulos upon judgments which shalt 
have been obtamed for such debts "5 
& having sold & conveyed a vessel, 
took from their vendee mtges on real 
estate for securing the purchase money ;¢ 
- fleld: ow transaction within the 
charter, the price of the vessel being 
a debt caistape previously to the 
execution of the  mtzge.—W ESTERN 
ASSURANCE Co. v. "TAYLOR (1862), 9 
Gr. 471.--CAN. 


Cases 935a —1006. 


L J. Ch. 159; 181 L. T. 127; 40 T. L. R. 
371; 68 Sol. Jo. 459; 22 L. G. R. 371. 


Annotations -—Dbdtd. Birkdale District Heer Supply Co. 


v. Southport Corpn., [1926] A C. 354 


onsd. Brown v. 


Dagenham U. D. C., [1929] 1 K. B. 737. 


948. 
952. 
955. 


962. 


964. 


972. 
974. 


Add. Annotation :—Consd. Deuchar v. 
Light & Coke Co., [1924] 2 Ch 426. 
Add. Annotation :—-Consd. Deuchar v. Gas 
Light & Coke Co.. [1924] 2 Ch. 426. 

Add. Annotations :—Consd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Refd. 
Tie Jubilee Cotton Mills, [1923] 1 Ch. 1. 
Add. Annotation :—-Apld. A.-G. v. London 
& Home Counties Joint Electricity 
Authority, [1929] 1 Ch. 513. 

Add. Annotalwn :—Refd. Birkdale District 


Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 


Gas 


Add. Annotution :—Consd. A.-G. v. Leeds 
Yorpn., [1920] 2 Ch. 291. 
Add. Annolation :—Refd. <A.-G. v. Leeds 


Corpn., [1929] 2 Ch. 291. 


986a. Expenses of running omnibuses—Power to 


PART IX. SECT. 5, SUB-SET. 2.— 
D. (b). 


sn. Joucr lo change rates charged for 
public utalities.}\—Eaz p. MONCTON 'TRAM- 
WaY Exvecrriciry & Gas Co. (N. B.), 
}1927] 3 Db. L. R. 1112.—CAN, 


run omnibuses on authorised routes-—Omni- 
buses run to connect up authorised routes. |— 
The corpn. of L., a municipal corpn., had by 
virtue of their special Act power to maintain 
& run a service of omnibuses within the city 
or outside the city boundaries. Jn the latter 
case, their special powers only extended to 
the running of omnibuscs along the route of 
any tramways which the corpn. should be 
authorised to construct. There were in fact 
two such authorised tramway routes. The 
expenditure in connection with the running 
of these authorised tramways could, under 
the corpn.’s statutory powers, be borne out, 
of the city fund. The corpn. began an 
omnibus service in pursuance ot — their 
statutory powers, but 1t appeared that for 
aw very small portion of the omnibus route, 
namcly, for a distance of forty yards, the 
service of omnibuses ran outside the 
boundaries of the city, joining up with the 
tramway routes slightly further on, & that 
the expenses in connection therewith were 
borne by the city fund. An action was 
commenced by a ratepayer for a declaration 
(inter alia) that the running of these omni- 
buses over this particular stretch, & payment 
of the expenses in connection therewith out 
of the city fund, was ultra vires the statutory 
powers of the corpn., & ought to be pro- 
hibited. The question at issue was whether, 
so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn.’s service of ommibuses 
along the route of a tramway outside the city 
which they were authorised to construct 
was a part of their tramways undertaking, & 
they were also authorised to apply the city 
fund in discharging the expenses in con- 
nection with the tramways undertaking :— 


875.—N. Zz. 
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Held: the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fairly incidental to 
the tramways undertaking, & that it was not 
ultra vires the corpn.’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, & 
which were branches of the corpn.’s tramways 
undertaking.—A.-G. v. LEEDS COoRPN., [1929] 
20h. 2901; 1411. T. 658; 93 J. P. 153; 27 
L. G. R. 351. 


991a. Purchase of land for street widening & 


994. 


996. 


997. 


pleasure garden—Subsequent use of pleasure 
garden for street widening. ]-—A local authority 
bought land in 1896 for the purposes of: 
(a) street widening ; (b) making new streets ; 
(c) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the purposes authorised by the Public 
Iiealth Acts. A plan & specifications were 
subinitted to the Local Government Board, 
& subsequently the scheme was carried out 
in accordance with the plan & specifications. 
The pleasure gardens were surrounded by 
railings, & were not dedicated or open to the 
public. In 1927 the Jocal authority resolved 
to utilise one of the pleasure grounds for the 
purpose of street widening & providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, & an action was brought 
to restrain the local authority from carrying 
out their resolution :—Held: as one of the 
purposes for which the land was acquired 
was street widening, the local authority was 
not acting ultra vires in using part of the 
pleasure gardens for that purpose.—A.-G. 
Vv. SUNDERLAND Corrn., [1929] 2 Ch. 436; 
45 'T. L. R. 618; 93 J. P. Jo. 480; affd., 
46 T. L. R. 10, C. A. 

Add. Annotations :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. Refd. 
A.-G. v Westminster City Council, [1924] 2 
Ch. 416. Mentd. A.-G. v. Denby, [1925] Ch. 
596. 

Add. Annotation :—Apld, A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
Add. Annotation :—As to (1) Apld. A.-G. v. 
ges ot London Mlectric Supply Co., [1926] 
Ch. 542, 


997a. Power to erect information bureau on 


| 998. 


promenade—Discretionary powers to erect 
** convenencies ’’ for persons using promenade 
for pleasure or health.|—-A.-G. v. BLACKPOOL 
Coren, (1928), 92 J. P. 50; 26 L. G. R. 160, 
C. A. 


Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 6913 A.-G. v 
Leeds Corpn., [1020] 2 Ch. 291. Refd. A.-G. 
v. Westminster City Council, [1924] 2 Ch. 416. 


1002. Add. Annotations :—- As to (2) Refd. Deuchar 


v. Gas Light & Coke Co., [1925] 5 A. C. 691. 
Gencrally, Mentd. Re Jubilee Cotton Mills, 
[1923] 1 Ch. 1. 


1006. Add. Annotations:-—Distd. Houghton v. 


st. Power to erect shops~—-On land 
vested wn corporation.J— There is no 
power in a municipal corpn. to expend 
money in the erection of shops on land 
vested in it either as endownments 
or otherwiso.—- TAURANGA BoROUGH 
CORPN. v. A.-G., [1927) N. Z. L. h. 


PART IX. SECT. 6, SUB-SECT. 5.— 
B. (a). 


sa. Corporation under Native Land 
Act, 1909—TZ'o member of committee. }— 
TATAURANGI, TAIRUAKENA ov. MUA 
CARR, (1927) N. Z. L. R. 688.—N.Z. 


1127a. 


1127b. 


Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. »v. 
Schenkers, [1927] 1 K. B. 826. Refd. Under- 
wood v. Bank of Liverpool, Underwood v 
Barclays Bank, [1924] 1 K. B. 775; Liggett 


(Liverpool) v. Barclays Bank (1927), 137 
L. T. 443 


Vol. XIII.—-Corporations. 


1008. Add. Annotation :—Mentd. The 


Cases 1006—1205. 


Hayle 
(1929] P. 275. 


1038. Add. Annotation :—Refd. Attwood v. Llay 


Main Collieries (1925), 70 Sol. Jo. 265. 


1048. Add. Annotation :—Refd. The Jupiter. No. 3; 


[1927] P. 122. 


Part X.—Contracts. 


1103. Add. Annotation :—-- As to (1) Apld. Higgins 


v. Northampton County Borough (1926), 90 
J. P. 82. ' an 


1106. Add. Annotation :—Mentd. Dewhurst v. 


Salford Grdns. (1924), 41 T. L. R. 151. 


1126. Add. Annotation :—Refd. Nixon v. Erith 


U. C., [1924] 1 K. B. 819. 


-———— Local authority acting under 
Housing of Working Classes Act, 1890 (c. 70).| 





incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by H. & accepted, there 
was no contract come to.—lIliacins (W.), 
Lrp. ve. NORTHAMPTON COUNTY BOROUGH 
11927] 1 Ch. 128; 96 L. J. Ch. 38; 186 1. T. 
2353; 900 J.P. 82. 


1131. Add. Annotation :--Refd. Nixon v. Erith 


UL. C., [1924] 1 K. B. 87. 


—The words of sect. 56 of the above Act must 1133. Add. Annotation :-—Refd. Crediton Gas Co. 


be read distributively, & as meaning that if the 
local authority’s district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority bas under those Acts, witb the 
result that m the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50.— NIXON v. ERITH URBAN 
Council, [1924] 1 K. B. 819; 93 L. J. K. B. 
7663; 131 L. T. 303; 88 J. P. 115, 40 
T. L. R. 373; 68 Sol. Jo. 587; 22 L. G. Ri. 
448, C. A. 








-+-Pltfs. claimed to have a 


v. Crediton U. C., [1928] Ch. 447. 


1134a. —— -.-— —--- —-—.]—A firm, of which 


deft. was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground tloor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to put the work right at his own expense :— 
Held: deft. was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary.— 
LEICESTER GUARDIANS v. TROLLOPE (1911), 
75 J. P. 197; 2 Tudson’s B. C., 4th ed., 419. 


written contract dated Mar. 17, 1921, under 1135. Add. Annotation :—Consd. Nixon v. Erith 


which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft. borough recti- 
fied so as to give effect to what was alleged 


to have been the common intention ‘ of the | 


LP) 


parties’ when the contract was drawn up. 
The contract was entered into between H. 
& deft. borough & was under their seal. H. 
subsequently assigned the contract to pltés. : 
—Held: even if there were a common 
mistake the contract of Mar. 17, 1921, could 
not be rectified because, having regard to 
sect. 174 of the above Act, deft. borough were 


U.C., [1924] 1 K. B. 819. 


1164. Add. Annotation :—Mentd. Anderson vt. 


Daniel (1924), 130 L. T. 418. 


1165. Add. Annotation :—Apld. Crediton Gas Co. 


v. Crediton U. C., [1928] Ch. 447. 


| 1176. Add. Annotation :~-Refd. Berners v. Flem- 


ing, {1925} Ch. 264. 


1193. Add. Annotation :—Distd. Nixon v. Erith 


U.C., [1924] 1 K. B. 8%. 


1205. Add. Annotation :—Consd. Michaud v. Mon- 


treal (City) (1923), 92 L. J. P. C. 161. 


PART IX. SECT. 8, SUB-SECT. 5.— 
B. (d). 


1059 ii. -+—Plitfs. had demised 
by parol for one year the land to F 
& put him in possession. Shortly 
afterwards defts. entered, turned him 
out & retained possession. On the 
trial it was contended that F. bemgr 
tenant in possession the action should 
have been brought in his name, & not 
in that of pltfs., & pltfs. were non- 
suited. In support of a rule to set 
this non-suit aside it was contended 
that the corpn. could only demise 
under seal & the parol demise to 
i’. was therefore void & the corpn. 
properly made Itfs.:—Held: the 
demise was void.—ST. ANDREW’S 





COLLEGE TRUSTEES v. GRIFFIN (1853), 
1b. i. J. 80.— CAN. 

PART X. SECT. 1, SUB-SECT. 1. 

sd. Co-operative assocriation—F ormed 
to carry on labour or trade—ight to 
contract for work or services—R. S. O., 
1877 (ce. 158).J-— ONTARIO CO-OPERA- 
VIVE STONE CurrkrRs’ <ASSOCN. Uv. 
CLARKE (1880), 31 C. P. 280.—CAN. 

PART X. SECT. 2, SUB-SECT. 1. 

a i, —-— --— Jusition of ‘pobre 
from corporation.}—TRusY & LOAN Co. 
v. MONK (1868), 14 Gr. 385,.—CAN. 


PART X. SECT. 5, SUB-SECT. 1.— 
A, (a). 


ti. —— ——.+ Where a workman 
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is hired to do work for a corpn. by a 
person who has no authority to hire 
him, & tho corpn. has not ratified the 
employment, the fact that he does the 
work does not ercate the relationship 
of employer & workman between him 
& the carpn.—STuART tr. PENNANT 
ScHooL, Justuict, [1927]. 2 D L. KR. 
940: (1927) 1 W. W. R. 949, 21 
Sask. L. RK. 465.—CAN. 


PART X. SECT. 7. 


sf. Ultra vires contract -— Benefit 
recewed by corporuteon — Duty to 
account.)— COUNTY OF HALTON Uv. 
TOWNSHIP OF TRAFALGAR, [1927] 4 
D. lL. R. 134 ‘ 61 QO. L. H. 45.—CAN. 


Cases 1228— 1308. 


ENGLISH AND EmprreE Dicest SUPPLEMENT. 


Part Xl.—Liability and Remedies in Tort. 


1223. Add. Annotations :—Distd. Lagan Naviga- 
tion Co. v. Lambcg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. Refd. Man- 
chester Corpn. tv. Farnworth (1929), 46 
tT. L. 2. 85. 

1225. Add. Annotations :—Consd. Scammell v. 
Hurley, [1929] 1 K.B. 419. Refd. Phillips v. 
Britannia Ifygienic Laundry Co., [1923] 2 
K. B. 882. 

1227. Add. Annotation :—Refd. Welden v. Smith, 
[1924] A. C. 484. 

1229. Add. Annotation :-—Consd,. Farnworth  v. 
Manchester Corpn., [1929] 1 K. B. 583. 
1230. Add. Annotation :—Consd. Manchester 

Corpn. v. Farnworth (1929), 46 T. L. R. 85. 

1231. Add. Annotation :—Consd. Farnworth  v. 
Manchester Corpn., [1929] 1 K. B. 538. 

1235a. -|—LBy a local Act a canal was vested 
in applts., who were required by the Act to 
kecp the navigation & locks, & all works to 
be thereafter executed for the improvement 
thereof, in an elficient state for the traffic 
thereon. Applts. raised the coping on both 
sides of one of their locks & the banks behind 
it to prevent the lock from being flooded. 
Resps., adjacent landowners, objected that 
the effect of the works was to pen back tbe 
water in the part of the cana] above the lock 
& to occasion the flooding of their lands, & 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks :—Held: there being no 
evidence of negligence, applts., in constructing 
works in the exercise of their statutory powers 
for the protection of their nav igation, were 
not liable for the flooding of resps.’ lands.— 
LAGAN NAVIGATION Co. v. LAMBEG BLEACH- 





ING, DYEING & FINISHING Co., [1927] A. C. 
226; 96 L. J. P. C. 25; 186 L. T. 417; 91 
J.P.46; 25 L. G. R.1, H. L. 

1236. Add. Annotation :—Consd. Howard—Flan- 
ders v. Maldon Corpn. (1926), 135 L. T. 6. 

1243. Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 45 T. L. R. 85. 

1261. Add. Annotation :—Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 


Add. Citations :—86 J. P. 201; 

605. 

1262a. ——— By solicitor conducting proceedings 
for corporation—Corporation not liable.}]— 
EGGineron v. LICHFIELD CORPN, (1855), 5 
K. & B. 100; 24 L. J. Q. B. 360; 26 L. T. 
O.S. 27; 19 J. P. 819; 1 Jur. N. S. 908; 
119 I. R. 418. 

Annotation :—Refd. Fluod v. Jackson, [1895] 2 Q. B. 21. 


1263. Add. Annotations :— -Refd. Tolley v. Fry 
(1929), 46 IT. L. R. 108; Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. Mentd. Cassidy 
v. Daily Mirror Newspapers, [1929] 2 K. B. 
331. 

1266. Add. Annolation :—Refd. 
[1925] A. C. 700. 

1275a. .|—A public corporate body, although 
not formed for the acquisition of gain & 
making no profits, is liable to pay damayes 
in respect of injury caused by its negligence.— 


1262. 20 L. G. R. 


Sorrell v. Smith, 





A.-G. & DOMMES v. BASINGSTOKE CORPN. 
(1876), 45 L. J. Ch. 726; 24 W. FR. 817. 
rcs Heston & Isleworth L. B. 


- Refd. i v. 
(1879), 12 Ch. D. 102. 


1281. Add. Anolon :—Mentd. Compania Marti- 
artu v. Royal Exchange Assce., [1923] 1 K. B. 
650. 


Part Xll—Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotation :—Refd. R. v. Cory, [1927] 
1k. B. 810. 

1288. Add. Annotations :—Consd. Griffiths 
Studebakers, [1924] 1 kK. B. 102. Refd. R v 
Leinster, [1924] 1 de. 3. 331s Allen . White. 
head (1929), 45 T. L. R. G55. 

1292. Add. Annotation :—As to (2) Refd. R. v. 
Cory, [1927] 1 K. B. 81lu. 

1292a. -|—(1) An indictment will not 
lie against a corpn. either for a felony or for 
a misdemeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), 8s. 31. 

(2) Criminal Justice Act, 1926 (c. 86), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable.— R. v. Cory 
BroTHers & Co., [1927] 1 K. B. 810; 96 
1. J. K. B. 761; 136 1. T. 735; 28 Cox, C. C. 














346. 
PART XI. SECT. ef sb aieege q 
1252 ii. —-—-.]}—B e Danrt- Li. 
MOUTH SON, (1927), "39 ‘N.S «dt. 227. 
—CAN tion.—NYB 


PART XI. SECT. 4, SUB-SECT. 2. 
-}—Hospital liable for 
the negligence of nurses after an opctra- 
ERG v. PROVOST MUNICIPAL NICKE 
HosprraL Boarp, [1927] 1 D. L. R. 


1293. Add. Annotation :---Refd. 
(1929), 46 T. L. HR. 103. 


Gough v. Rese 


v. | 1297. Add. Annotations :—Consd. R v. Cory, [1927] 


1K. B. 810. Refd. Grittiths v. Studebakers, 
[1924] 1 Kk. B. 102. 


1298. Add. Annotation :—Refd. R. v. Cory, [1927] 
1K. B. 810. 


1303. Add. Annotation :--Refd. Leyton U. C. v. 
Wilkinson, [1927] ] K. B. 853. 


1303a. Effect of Criminal Justice Act, 1925 
(c. 86), Ss. 33.]——-R. v. Corny BROTHERS & Co., 
No. 1292a, ante. 


1304. Add. Citations :—27 Cox, C. C. 225; 16 
Cr. App. Rep. 131. 
After this case add ‘See, now, Criminal 
Justice Act, 1925 (c. 86), s. 33.” 


1308. After this case add ‘‘ Appeal by case stated 
from justices—Recognisance—How made.]— 
See MaGIstTratTes, Vol. XXXIII., p. 413, 
No. 1229.” 





969; [1927] 8S. C. R. 226.—-CAN. 

vs t i. B haibiaicta olen — OF 2 public 
libra: Ses rary oO ble. — 
. Lash CITY oF Ades saa oye 
1D. LR. 379: 59 O. L. R. 618.—CAN 





Vol. XII.—Corporations. Cases 138138—1544a. 


Part XI11—Delegation of Authority for Particular Purposes. 


1313. Add. Annotation :—Refd. Birkdale District Klectric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 


Part XV.—Legal Proceedings by and against Corporations, 
their Members and Officers. 


1829. Add. Annotation :—Refd. Leyton U. 
Wilkinson, [1927] 1 K. B. 8538. 

1330. Add. Annotation :~-Refd. Leyton U. 
Wilkinson, [1927] J] K. B. 853. 

1365. Add. Citation :-—on appeul (1880), 5 
Cas. 473, Li. du. 


C. v. 
C. wv. 


App. 


Add. Annotations :—Refd. Deuchar v. Gas 
Light & Coke Co., [1925] A. ©. 6915; AL-G. 


v. Leeds Corpn., [1920] 2 Ch. 291. 


13866. Add. Annotation :—Consd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. LB. 737. 


1370. Add. Annotation :- -As to (1) Consd. Brown v. 
Dagenham U. D. C., [1920] 1 Ik. B. 

1876. Add. Annotation :—Mentd. Re Kent Coal 
Concessions, Burn v. Kent Coal Concessions, 
[1923] W. N. 328. 

1377. Add. Annotation :-—Consd. Coiter o. National 
Union of Seamen, |1929] 2 Ch. 58. 

1409. Add. Annotation :-— Refd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 


1438. Add. Annotation :—As lo (1) Refd. Chowvod 
v. Lyall, [1929] 2 Ch. 406. 


1495. Add. Annotation :—Folld. R. v. Poplar B. C., 
hie p. Ll. CO. C., R. v. Poplar B. C. (No. 2), 
[1922] 1 K. B. 95. 


1520. After this case insert ‘ See, further, CROWN 
PRACTICE, Vol. XVI., pp. 405, 406.”’ 


1526. Add. Annotations :—~As to (1) Refd. New 
York Life Insce. v. Public Trustee, [1924] 2 
th. 101 5 Swedish Central Ry. v. Thompson, 
[1924] 2 Ik. B. 255. As to (2) Refd. Iim- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 


1527. Add. Annotations :—Refd. New York Lite 
Insce. v. Public ‘Trustee, [1924] 2 Ch. 101; 
Employers’ Liability Assce. v. Sedgwick 
Collins (1926), 95 L. J. K. B. 1015. 


PART XV. SECT. 4. 


sa. For transgression of statutory 
powers —Action by Attorney-General. |— 
if a public body constituted under the 
laws of the Commonwealth trans- 
£resses its statutory power, the A.-G. 
for the Commonwealth on behalf of 
the public, whether private injury has 
or has not. been alleged, has a right to 


secretaly. 


name.--COook vb, 


' 
{ 
| 
: 


| 


| 1544a. 


ne ee 


trustees, ete., & that deft. D. was 
Evidences was taken as to 
the existence of the debt. & the case 
came ou for hearing under the plead- 
Ines &K evidence :—Leld : 
could only be sued in their corporate 


kK. I. D. 37.—CAN. 


DAVIDSON 


1528. Add. Annotation :—As to (1) Refd. Sabatier 
v. Trading Co., [1927] 1 Ch. 495. 

1529. Add. Annotations :---Consd. New Zealand 
Shipping Co. v. Thew (1922), 8 Tax Cas. 
208 ; Bradbury v. Linglish Sewing Cotton Co., 
[1923] A. C. 7445 Swedish Central Ry. v. 
Thompson, [1925] A.C. 495. Apld. Egyptian 
Delta Land & Investment Co. 7. Todd, | 1929] 





A.C. 1. Refd. Baclz ev. Pudbhe Prustee, | 1926 | 
Ch. 8638. 
1532. 1dd. Annolation : — Refd. Himplovers’ 


Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. KK. B. 1015. 


1536. Add. Annotation :— Refd. Wilcocks v. Pinto 
(1924), 69 Sol. Jo. 178. 

1537. Add. Annotations :—Refd. New York Life 
Insce. ve. Publhie Trustee, [1924] 2 Ch. 101: 
Swedish Central Ry. 7. Thompson, [1924] 2 
2K. 3B. 255 Mentd. EVerman Lines v. Read, 
[1928] 2 K. B. 144. 

1540. Add. Annotalions :—Refd. New York life 
Insce. v. Public Trustee, [1924] 2 Ch. 101. 
Swedish Central Ry. v. Thompson, [1924] 2 
K. B. 255, 

Manager of London branch.|—~—Pitf. 

issued a writ against deft. co. & A.. its 

managing director, & the writ was served 
upon A. Some years ago the co. had 
established a branch of their business in 

London under the management of A., who 

had. in ohedicnee to Cos. (Consolidation) Act, 

1908 (c. 69), 8s. 274, on behalf of the co. 

registered himnsell as a person resident in the 

United Kingdom authorised to accept service 

of process, & the evidence showed that. 

although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in London, yet certain administrative 
activities, e.g., the remittance of dividends 





not being the custodian of the bye- 
laws of the corpn., is not compe llable 
to produce any of them, upon lis 
cross-exaTnination on an affidavit made 
by him on behalf of the corpn. for use 
on @ Motion to which the corpn. in a 
party.—WI1S0ON vt. FLEVING (1900), 
19 P. R. 203.—CAN. 


the trustecs 
(1877), 


complain & to obtain a declaration of 
transgression, &, if necessary, an 
injunction.—-COMMONWEALTH & A.-G. 
VOR COMMONWEALTH v. AUSTRALIAN 
COMMONWEALTH SHIPPING BOARD 
(1926), 39 C. L. Rk. 1; [1927] Argus, 
fi. kh, 61.—AUS. 

of 


Bb. In what name—T'rustees 

+ }—Pitf. brought action against 
defts. for g mandamus to compel them 
to provide for a debt due to him by the 
trustees of a school section. The writ 
was t defts. personally, but 
contained a statement that they were 


PART XV. SECT. 8. 

1394i, To whom addressed.|}—When 
inandamus proceedings liv against a 
municipal corporation, it is the better 
practice to make partics tho members 
of council & officers whose alleged 
delinquencies are involved.—R. (Itkab) 
v. PEVBINA MUNICIPAL District No. 
552, [1922] 3 W. W. R. 857; 70 
D. L. ht. 559.-—CAN. 
PART XV. SECT. 10, SUB-SECT. 3.—C. 


sd. Bye-laws.}—A clerk in the office 
of the treasurer of a municipal corpn., 
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PART XV. SECT. 12, SUB-SECT. 4.-— 
. (b). 





mi. —-— - ]— A writ was issued 
against wu co., registered & carrying on 
business in Engtund. but not registered 
nor carrying on business in Tasmania 
The writ was served tn Lendon :-— 
Held: the writ ust be set aside, as 
there was no authority tor the issue 
of a writ for service upon the co. m 
London.—Pok1 JiUON FRUITG ROWERS" 
CO-OPERATIVE ASSOCN., Lito. Lu. 
LARKINSON (SAMUEL), LYb. (1924), 
20 Tas. L. R. 1.-—AUS. 


1544b. 


to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co. :—Held: (1) upon the evidence, deft. co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co. ; (2) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co.—SARATIER v. TRADING 
Co., [1927] ] Ch. 495; 96 L. J. Ch. 211; 136 
L. T. 574; 71 Sol. Jo. 104. 

On person authorised to accept 





1557. Add. 


Cases 1544a—1604. EnanisH AND Empire Diqgest SUPPLEMENT. 


service—Sufficiency of indorsement of writ & 
affidavit of service.|—FrstTer FotuErGint & 
HARTUNG v. RUSSIAN TRANSPORT & INSUR- 
ANCE Co., [1927] W. N. 27, C. A. 


Sec, also, COMPANIES, No. 8527a, ante. 


1546. Add. Annotation :—Refd. Sabatier v. Trading 


Co., [1927] 1 Ch. 495. 


1548. Add. Annotations:—Refd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669; 
Richardson v. Richardson, [1927] P. 228. 


Annotation :—Refd. |§ Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


Part XVI.—Dissolution. 


1604. Add. Annotation :—Refd. Morris v. Harris, [1927] A C. 252. 


14. 


Vol. XIII._-Cases 14—139a. 


COUNTY COURTS. 
Part |.—Courts, Judges and Officers Generally. 


Add. Citation :—15 B. W. C. C. 91. 


22. 


Add. Annotation :—As to (1) Consd. A. W. 
v. Cooper & Hall, [1925] 2 K. B. 816. 


Part Il.—Liability and Protection of Judges and Officers 
of Court. 


Add. Annotations :—Apld. Freeborn v. Leeming, [1926] 1 K. B. 160; Morriss v. Winter (1929), 45 
T. 


L. R. 648. 


61. 


65. 
68. 


70a. 


71. 


71a. 


Part IIl.—durisdiction. 


Add. Annotation :—Apld. Parsons v. Burgess 73. Add. Annotation :—Mentd. Performing Right 


(1927), 43 T. L. R. 713. 


Add. Annotation :—-Mentd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056. 


Action for breach of promise of marriage.]— 
Resp. brought a county ct. action against 
appct. for the return of money & articles, 
alleging that the parties had promised to 
marry one another & that appct. had broken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction :—Held: 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue.— PARSONS v. BURGESS 
(1927), 96 L. J. K. B. 787; 1388 L. T. 184; 43 
T. L. R. 7138. 

Add. Annotation :—Folld. 
Barton, [1924] 2 K. B. 88. 
Question of repairs—-Under Increase of Rent 
é& Mortgage Interest (Restrictions) Act, 1920 
(c. 17).]—Deft. was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft. at a rent of £75 
per annum for three years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft. in 
Dec. 1920, took from pltfs. a new lease: 
‘** To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years... at the 
yearly rent of £120.” The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase :-— 
Held: the question as to repairs could only 
be decided by the county ct., & the High Ct. 
had no jurisdiction on this point.—BRAK- 
SPEAR (W. H.) & Sons, rp. v. BARTON, 
[1924] 2 K. B. 88; 98 L. J. K. B. 801; 131 
L. T. 588 ;40 T. LR. 607; 68 Sol. Jo. 718. 


Brakspear  v. 


Soc. v. Mitchell & Booker, [1924] | K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. OL. 


83. Add. Citation :—sub nom. GLENNIE v. DEL- 
MAR, 1 L. M. & P. 402. 

99. Add. Annotution :—Consd. Meyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A.C. 1. 

106. Add. Annotation :—Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1920] A. C. 1. 

139a. —-— -——- Issue of summons before leave 
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obtained—Irregularity.|—On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 56, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., & a summons was issued, all bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall be dated 
of the day on which the plaint was entered, 
& the date thereof shall be the commence- 
ment of the action :—-Held: (1) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft. had appeared 
to the summons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity ; the action must 
therefore be taken to have commenced on 


Cases 189a—327a. 


Jan. 30, & pltf. was entitled to recover.— 
PRINGLE v. HALES, [1925] 1 K. B. 573; 94 
L. J. K. B. 458; 182 LT. 785, C. A. 


147a. —-—— Claim for declaration as to future pay- 
ments—Involving payment of sums exceeding 
prescribed limit.)—Where an action was 
brought in the county ct. to recover a money 
claim under an agreement, & also tor a 
declaration as to future payments under the 
agreement :—Held: the county ct. judge 
had no power to make a declaration which 

’ might involve the payment of sums of money 
by dcit. in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 56.—Smird v. SMITH, 
[1925] 2 K. B. 144; 94L.J. K. B. 818; 1383 
L. T. 345, D. C, 

Annotation :—Refd. Humber Conservancy Board v. federated 

Coalba& Shipping Co., [1928] 1 K. B. 492. 

148. After this case add ‘‘Sum lent beyond 
jurisdiction—Action for relief under Money- 
lenders Act, 1900 (c. 57).|-—See MONEY & 
Monty-LENDING, No. 377a.”’ 


Add. Annotation :—Consd. Dudley & District 
Benelit Bldg. Soc. v. Gordon, [1929] 2 K. B. 
105. 


198a. Duty of judge to make order —On proof of 
right to possession.|——The words ‘ may 
order ’’ in 1888 Act, s. 138, are enabling words 
only, but where the legal right of a landlord 
to the possession of premises has been 
established it is the duty of the judge, not- 
withstanding the permissive form of the 
sect., to make an order for possession. In 
exercising the discretion given him as to 
the period for the coming into operation of 
the order, the Judge must tix a period reason- 
ably adjusted to the circumstances of the case, 
including the nature & term of the tenancy. 
The county ct. yudge in two cases of weekly 
tenants whose tenancies had been validly 
ternunated by notice to quit, refused to 
make any order in one case, & in the other, 
while making an order, postponed its opera- 
tion for twelve months :—Held: this was 
not a judicial exercise of his discretion, in 
either case.—- SHEFFIELD CORPN. 0. LUXFORD, 
Same 2 MornreLL, [1929] 2 K. B. 180; 98 
L. J. b. B. 51253 141 L. T. 265; 93 J.P. 
2303 460.1. R. 491; 73 Sol. Jo. 367, D. C. 

198b. Terms of order---Postponement of operation 
—-What must be considered.|—SuEFFIELD 
CoRvN. v. Luxrorp, SAME v. MORRELL, 
No. 198a, ante. 

205. Add. Annotation :—Refd. Rye v. Purcell, 

[1926] 1 Wk. B. 446. 

Add. Annolation:—Refd. Re Keystone 

Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

206a. Claim for declaration.]|—(1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money is claimed. Stiles v. Ecclestone, 
No. 211, post, overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft. had 


197. 


206. 
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forfeited the deposit paid under the contract 
by deft. to stake-holders, who were not 
parties to the action, & that he was entitled 
to reccive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim :—Held: the county ct. had 
no jurisdiction to entertain the claim, (1) on 
the above ground, & (2) on the further 
ground that the claim was for partial specific 
‘performance of an agreement for the sale 
of property within 1888 Act, 8. 67, where the 
purchase-money exceeded £500, the amount 
limited by that sect.-Dr VRIES v. SMALL- 
RIDGE, [1928] 1 K. B. 482; 97 L. J. K. B. 
244; 188 L. T. 497, C. A. 


.}—Observations as to declarations in 
county cts.—HUMBER CONSERVANCY BOARD 
v. FEDERATED CoaL & SHIPPING Co., LTD., 
{1928] 1 K. B. 492; 97 L. J. K. B. 136; 138 
L. T. 3384; 17 Asp. M. L. C. 338, D. C. 
———.|—See, also, Nos. 147a, 212. 


208. Add. Annotation :—Consd. Smith v. Smith, 
(1925] 2 K. B. 144. 

' 911. Add. Annotation :—N.F. De Vries v. Small- 
ridge, [1928] 1 K. B. 482. 

212. Add. Annotations :—-Distd. Davey v. Robinson, 
(1923) 1 K. B. 568. Apld. Smith v. Smith, 
[1925] 2 K. B 144. Folld. De Vrics v. 
Smallridge, [1928] 1 K. B. 482. Refd. 
Wumber Conservancy Board v. Federated 
Coal & Shipping Co., [1928] 1 K. B. 492; 
Woodrow v. ‘l'rawlers (White Sea) & Grimsby 
(1929), 141 L. T. 676. 

218. Add. Annotation:—Refd. De Vries v. Smaill- 
ridge, [1928] 1 K. B. 482. 

After this case add ‘‘In remitted action. ]~- 
See No. 373a, post.” 

235. Kor ‘‘ Not within jurisdiction ’’ read ‘** Within 

jurisdiction.’’ 





206b. 


v. SMALLRIDGE, No. 206a, 
ante. 


249. Add. Annotations: —- Consd. Rossiter »v. 
Langley, [1925] 1 K. B. 741; Russoff v. 
Lipovitch (1925), 94 L. J. K. B. 355. Refd. 
De Vries v. Sparks (1927), 137 I. T. 441. 
Mentd. Turner v. Watts (1927), 44'T. L. ht. 
105. 

272a. —~— --—— -——.|—Jte BANE v. FOXALL & 
CANFOR IN THE COUNTY COURT OF NORFOLK 
(1856), 20 J. P. Jo. 298. 


295. Add. Annotation :—Refd. Salter v. Lask, 
[1923] 2 K. B. 798. 
297. Add. Annotation :—Refd. Salter v. Lask, 


[1923] 2 K. B. 798. 


298. Add. Annotation :—Mentd. IR. v. Customs & 
Iixcise Comrs., [1928] A. C. 402. 

305. Add. Annotation :—Mentd. Champagne Heid- 
sieck Monopole Soc. Anon. v. Buxton (1929), 
46 T. L. R. 38. 

827a. —— Appearance—Raising defence not chal- 
lenging jurisdiction.]|—PRINGLE v. HALES, 
No. 139a, ante. 
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Part 1V.—Remitted Actions. 


331. After this case add ‘‘ Action for relief under | 
Money-lenders Act, 1900 (c. 51).]—Sec | 
MonrEY & MONEY-LENDINAG, No. 434a.”’ 

352. Add. Citation :—91 L. J. K. B. 771. 


378a. On jurisdiction of county court—Reduction 
of claim for damages—Alternative claim for 
injunction.|—Where an action, commenced 
in the High Ct., has been transferred to a 


county ct. judge should specify the scale on- 
which costs are to be taxed. Semble: in 
the absence of any direction by him as tuo 
scale, the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered. -— GOLD BROTHERS & Nasu, Lp. 
elt ah (1926), 1384 L. T. 151; 70 Sol. Jo. 
284, D.C. 


county ct. under 1919 Act, s. 1, the effect of eon —Consd. Davies v. Davies (1927), 96 L. J. K. B. 
de 


sect. 4 of that Act is to give the county ct. 


jurisdiction to deal with the matter equal 404b. —-— Order for costs on higher scale — 


to or the same as that of the High Ct. 

Pitf & deft. entered into an agreement, 
which provided that in the event of any 
breach thereof by deft. he should pay to 
pltf. in respect of each such breach a sum of 
£150 by way of agreed & liquidated damages. 
Pitti. alleged that deft. had hroken the agree- 
ment, & he brought anaction inthe High Ct. 


Necessity for certificate.]--—A county ct. judge 
cannot award to plitf. in a remitted action 
costs on a seale higher than that applicable 
to the amount) recovered without) giving 
certificate in accordance with IS8S8 Act, s. 119. 
-~DaAvViIisS + Davis, [1928] 1 WK. B. 46450 96 
L. J. KK. B. 10665 137 Le TT. 567, D.C. 


claiming the sum of £150 & an injunction. 408. Add. Annotation :-—Refd. Flives v. Dawson 


Pitf. afterwards applied, under 1919 Act, 
s. 1, to have the action remitted to a county 
ct., reducing the money claim to £90, & 
claiming an injunction in the alternative. 
The master made an order for remittal. 
Plitf. then delivered particulars of claim, 
asking for £90 damages or in the alternutive 
an injunction. He admittcd, however, that 
the rea] object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ct., that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial :— 
Held: the decision of the Div. Ct. was 
a -oncot DAVEY v. ROBINSON, [1923] 1 K. Bh. 
663; 92 L. J. K. B. 336; 128 L. T. 513; 39 
T. L. BR. 163; 67 Sol. Jo. 246, C.A. 

379. Add. Annotation :—-Consd. Davey v. Robinson, | 
[1923] 1 K. B 5638 

404a. Dvty of county court judge to specify scale of 
costs.]-—In an action remitted from the Iligh 
Ct. to the county ct., it is advisable that the 


(1927), 44 T. L. R. 37. 


410a. Discretion of county court judge---To deprive 


successful party of costs.|—Where a pltf. has 
begun an action in the Ligh Ct. & within 
twenty-one days from issue of the writ has 
obtained, under R.S. C., Ord. 14, an order in 
respect of part of his claim whereby he may 
sign judgment for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to plitf.’s solr., & the remainder 
of plitf.’s claim is remitted to a county ct. 
with leave to defend, the Judge of the county 
et. has the same jurisdiction as a judge ot 
the High Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the Ligh Ct. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the [igh Ct. costs of the Ihgh Ct. 
proceedings unless pltf. has been guilty of 
sume misconduct.—JENKINS & Co. v. SIMON, 
[1926] LK. Be 1113 95 LL. J. KR. B. 97 3 15k 
L. 'T. 88; 42 T. L. R. 395 70 Sol. da. 162, 
D.C. 


Part V.—Procedure. 


438. Add. Annotalion :—Generally, Refd. Friern 
Barnet U. C. v. Adams, [1927] 2 Ch. 25. 


455. Add. Citations :-—91 L. J. Ch. 627, [1922] 
B. & C. R. 155. 


471. Add. Annotations :—Mentd. Re Rosse, Par- 
sons v. Rosse (1923), 93 L. J. Ch. 8; Per- 
forming Right Soc. v. Mitchell & Looker, 
[1924] 1 K. B. 762. 


472. Add. Citation :—20 L. G. R. 567. 


497a. —— Application under Administration of 
Justice Act, 1920 (c. 81), s. 3—Discretion of 
judge to order trial without jury.]-—-On 
May 10, 1923, pltf. commenced procecdings 
claiming from defts. damages for personal 
injuries caused by the alleged negligence of 
defts.’ servants. Defts. filed a defence deny- 
ing negligence & afterwards gave plitf. notice 
of an application to dispense with a jury. 
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The application for trial without a jury was 
made under the above sect. The county 
ct. judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, & pltf. appealed against that 
order & alleged that the learned judge had 
not properly exercised his discretaon *--- 
Held: the above sect. did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury; the sect. 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned Judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient ; on 
the other hand it is not) necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 


Cases 497a--681a. 


for so exercising his discretion.— WINN v. 
LONDON CouNTY COUNCIL (1923), 130 L. T. 
350; 88 J. P. 31; 40 T. L. R. 106; 68 
Sol Jo. 502, D. C. 


497b. ----— —-— Onus on party objecting to jury.] 


554. 


563. 


565 » 


571. 


578. 
582. 


593. 


617. 
619. 


621. 


645a. —— Goods already in possession of sheriff.] 652. 


—On an application in the county ct. for an 
order that an action be tried with a jury the 
county ct. judge is bound in Jaw to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
sect. establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant s 
right to trial by jury.— CALCRAFT v. LONDON 
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GENERAL OMNIBUS Co., [1923] 2 K. B. 608 ; 
92 L. J. K. B. 1092; 129 L. T. 794; 39 
T. L. R. 466; 67 Sol. Jo. 641, D. C. 


Annotation :—Consd. Winn v. L. C. C. (1923), 130 L. T. 350. 
499a. —-— Action in which fraud alleged—-Whether 


mere allegation sufficient.]|—To come within 
the proviso to Administration of Justice Act, 
1920 (c. 81). 5. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for plitf. merely to allege 
that dett. acted fraudulently.—-EKVERETTr v. 
ISLINGTON GUARDIANS, [1923] 1 K. B. 44; 
92 lL. J. K. B. 250; 128 L T 447 ; 87 
J.P. 61, D. C. 


Part VI.—Trial, Judgment and Execution. 


Add. Annotation :—Consd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

Add. Annotations :—Consd. Jaeger Co. v- 
Jaeger (1929), 46 R. P. C. 336. Refd. 
Mackenzie-Kennedy v. Air Council, [1927] 
2K. B. 517. 

Add. Annotations :—Consd. Ord v 
[1923] 2 K B. 482; Tne Koursk 


Ord. 
[1924 | 


P. 140; Debenhams v Perkins (1925), 135 
L J. 252. Apld. Conquer vr. Boot, [1928] 2 ! 
K. B. 336. 


See, also, HsToPegEL, No. 447a, post. 

Add. Annotations :—Mentd. Fairman v. Per- 
petual Investment Bldg. Soc., [1928] A. C. 
74; Manton v. Brocklebank, (1923] 1 K. B. 
406; Oldham v. Sheffield Corpn. (1927), 136 
L. T. 681; Coleshill v. Manchester Corpn., 
f1a28) bo K. B. 7765 Addie (Collicries) v. 
Dumbroeck, [1929] A. C. 358. 
Add. Annotation :—Refd. 
Hurley, [1929] 1 K. B. 419. 
Add. Annotation :—Mentd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

Add. Annotation :-—As to (2) Refd. Campbell 
v. Pollak (1927), 43 T. L. R. 495. 


Add. Citation :—15 B. W. C. C. 43. 


Add. Annotation :—Refd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 


Add. Annotation :—Refd. R. v. Newport 
(Salop) JJ., Lx p. Wright, [1929] 2 K. B. 416. 


Scammell =v, 


—A. W., Lrp. v. CooPpER & UALL, Lrop., 
No. 783a, post. 


648a. —-— Sum deposited by claimant to goods less 


684. 
686. 


than value of goods— More than judgment 
debt & costs.|—Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
s. 156, the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant's 
title, upon the ground that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him :—Held: as the £26 
was deposited with & taken by the bailiff 
under sect. 156 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount of the value of 
the goods, & therefore he had no right to 
remain in possession or to possession fees 
after the date of the deposit.—NrEwsum, 
Sons & Co., Lrn. v. JAMES, [1909] 2 K. B. 
384; 78 L. J. K. B. 761; 100 L. T. 852; 
53 Sol. Jo. 521, D. C. 

Add. Annotation :—Refd. Sheffield Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 





668. Add. Annotation :—Mentd. Cohen v. Roche 


(1926), 95 L. J. K. B. 945. 


Part Vil.—Costs. 


677. Add. Annotation :—Refd. Russoff v. Lipovitch 690. After this case add ‘‘———- —— Action by 


(1924), 69 Sol. Jo. 276. 

After this case insert “ See, also, Nos. 566- 
573, ante.” 

Add. Annotation :—Refd. Tempcrance Loan 
Fund v. Erwood (1927), 137 L. T. 449. 


money-lender.|—-See MONEY & MONEY-LEND- 
ING, No. 442a.’’ 


691. Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A. C. 732. 


691a. —-— Order for costs on lower scale.]|—When 


the amount found due to plitf. is between | 


£20 & £50 the scale of costs applicable is 
Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
LuGuHES (W.) & Son v. SATCHELL (1925), 
134 L. T. 93, D. C. 


691b. —— In remitted action.|—JENKINS & Co. 
v. SIMON, No. 410a, ante. 


693. Add. Annotation :—Refd. Campbell v. Pollak 
(1927), 45 T. L. it. 495. 


695a. —-—.]—Pltf.’s motor car, whilst being 
driven by his wife, was injured. as pltt. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the Judge 
held that both sides were to blame. & gave 
judgment for delts., but allowed no costs. 
On appeal on the question of costs: ~Meld: 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, & there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on the 











part of defts., & the county ct. Judge had no : 


discretion to deprive the successful defts. ot 
their costs.---JACKSON v. ANGLO-AMERICAN 
Orn Co.. [1923] 2 K. B. 601; 92 Ta. J. WK. B 
1000; 129 L. T. 792; 67 Sol. Jo. 640, D.C. 


695b. -— -- Order for costs on lower scale.| -On a ' 


claim by an unsuccessful deft against an 
insurance co. as third partics, for indemnity 
to an amount exceeding £50, judgment was 
eiven for the third parties. The county ct. 
judge, without giving any reasons, ordered 
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the unsuccessful defts. to pay costs to the 
third parties on Scale B, applicable to cases 
where the amount docs not exceed £50, the 
scale where that amount exceeds £50 being 
Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 112 :—Held: there 
was no jurisdiction to make the order.-— 
BEVINGTON v. PERKS & Buti ASSURANCE 
Sociery, [1925] 2 Kk. B. 220; 94 L. J. kK. 3B. 
829; 133 L. 'P. 511, D.C. 
Annotation —Apld. Wurhes v Satchel! 1925), 134 L. LT 93, 
750. Add. Annotation :- -N.F. Warwick uv Butler 
& Lauritzen, [1925] 2 1K. B. 2y4. 
750a. ——.]-—Where under the above rule the 
registrar, on the application of a deft. who 
alleges that he neither resides nor carries 
on business within twenty miles from the 
cl., makes an order directing pltf. to deposit 
in ct. a sum of money as security for the costs 
of deft., the county ct. judge under r. 11, 
sub-r. 5, has power to vary or rescind the 
order so made--WaARWIck » Buruer & 
LAURITZEN [1925] 2 K. DB. 294; 04 L. S. 
K. B. 65730 158 74. FP. 240. 1). C. 
750b. ‘* Court in which plaint is entered ’’-—Court 
to which remitted action sent.! --Where an 
action of tort) coummenced in the Pligh Ct. 
has been remitted to a county et. in default 
of security for costs, that county ct. becomes 
“the et. im which the plamt was entered,’ 
& the judge may order pitt. to vive security 
for costs under Ord. NTL. 9, of the county 
ct. rules on the application of a aett. who 
neither resides nor carries on business within 
twenty mules of the ct. Ripper. PLAYLE 
(1929), 16 TT. E.R. 275 73 Sol Jo. 706, D.C. 


Part VIII.—Appeals. 


161. Add. Annotation: -Refd. Llives v. Dawson 
(1927), 44 T. L. Rh. 37. 


763a. -- ~— ——.|—WAKWICK v. BUTLER & 
LAURITZEN, No. 750a, ante. 
9776. Add. Annolution :—Mentd. Edwards v. 


Porter (1924), 41 T. L. R. 57. 


776a. Debt or damage claimed not exceeding £20. | 
—An appeal to the Lligh Ct. against the 
decision of a county ct. judge granting a new 
trial is an appeal ‘fin an action” within 
1888 Act, s. 120. & where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal.—WarRD v. SNEMAN (1925), 
133 L. T. 560; 41 T. L. R. 598, D.C. 

Annotation ‘—Refd. Hives v. Dawson (1927), 44 T. L. RR. 37. 

779a. Claim less than £20.]—There is no 
appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
wherc the amount claimed is less than £20. — 
Hives v. DAWSON (1927), 138 L. T. 2385 44 
WT. L. R.37, D.C. 

783a. Order for payment of possession fees of high 
pailiff—Under Ord. 27, r. 1 (2).j|—(1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the derision of a county ct. judge who, 
under the above sub-rule has, on the appl- 
cation of the high bailiff, made an order 


J.8. 
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against the execution ereditors, who have 
directed the high bailiff to withdraw, for the 
payment of his Lees. 

On May 15, 1924, the high bailiff of a 
county ct. under a warrant of execution 
purported to levy upon the goods ot judg- 
ment debtors at thelr premises, & put a man 
in possession. ‘The sheriff was then 1 pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
found. The high bailiff on taking pogses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On June 12, 
1924, the high bailiff on the instruction of 
the judgment creditors withdrew trom pos- 
session. The execution was inelfective, ex- 
cept in so far as it brought the partaes into 
negotiation with a view to a settlement, 
Khe high bailiff made an application tu the 
county ct. Judge under the above rule, for 
an order tor payment by the judgment 
creditors of his fees tor heepmg possession 
from May 15 to June 12. The county ct. 
judge found that the Ingh bailiff did not 
withdraw trom possession, but) was in actual 
possession & not in mere walking posses- 
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sion of the goods, & made an order for pay- Agricultural Holdings Acts to state special 
ment of the fees claimed :—Held : (2) the case.|—See AGRICULTURE, No. 2664. 
possession of the sheriff did not in the cir- | 852, Add. Annotation :—Consd. Leyton U. C. v. 
cumstances prevent the high bailiff from Wilkinson, [1927] 1 K. B. 853. 


taking & keeping such possession as would | g53, Add. Annotation: —Mentd. Commercial 

entitle him to claim fees ; (3) there was Credit Co. of Canada v. Fulton [1923] A. C. 

evidence to support ae finding of the pou 798. : 

et. judge that the high bailiff did not with- Se ae 

draw {from possession, but kept actual as | 900. Add. Citation 20 L. G. R, 653. . 

distinct from walking possession; & therc- | Add. Annotations :—Mentd. Aston v. Smith, 

fore the order of the county ct. was right. [1924] 2 K. B. 143; Precious v. Reedie, 

—A. W., Lrp. v. Cooper & Hau, Lop. [1924] 2 K. B. 149: Queen’s Club Garden 

[1925] 2°K. B. 816; 94 L. J. K. B. 831: Estates v. Bignell, [1924] 1 K. B. 117. 

133 J. T. 508. 903. Annolaltions:—For the existing annotations 
; . bstitute as follows :— 

789. Add. Annotutions :—Consd. Ward v. Snciman anaes oe iat 
(1925), 133 L. T, 560. Refd. Lloyd v. Cook, | tt G6 “Cooke Gordon was wrongly decided (BUCKELY, 
Goudge tv. Broughton, Simson w. Miatd, LJ.). Refd. The Crescent, Great: Northern §8.S. Fishmg 
Bartram v. Brown, Barker v. Hutson, [1929 | Co. v. SS. Crescent (1893), 62 L. J. P. 63. 

1 K. B. 103. Mentd. Nimmo +. Connell, | 918. Add. Annotation:—Refd. Simmons v. Crossley, 
[1924] A. ©. 505: Dew vo. United British S.S. [1922] 2 K. B. 95. 
Co. (1928), 98 L. J. IK. B. 8s. 928a. Reference to statutory & other orders & to 

809. Add. Annotation :—Refd. Cohen v. Roche private & local Acts—Duty to supply copies 

926), 95 1. J. K. B. 945. for use of court.|—-PRACTICE NorTe, [1926] 
(LS bod d), 9 


| 

| 

| ‘ \ 
810. Add. Annotations :—Mentd. Re Rosse, Par- W. N. 308, D. C. 

| 

















sons v. Rosse (1923), 93 L. J. Ch. 8; Per- 933. Add. Annotations :—Mentd. Llewellyn v. 


forming Right Soc. v. Mitchell & Booker, Turner (1922), 126 L. T. 532; Miss Gray, 
[1924], 1 K. B. 762. Ltd. wv. Cathcart (1922), 38 T. L. R. 562. 


938. Add. Annotation: — Distd. Rackham 0». 


818. Add. Annotation :—As to (1) Refd. Phillips ' 
v. Britannia Hygienic Laundry Co., [1923] Tabrum (1923), 129 L. T. 24. 
1K. B. 539. 945. Add. Annotalion :—Refd. United States Ship- 


ping Board v. Strick, [1926] A. C. 545. 
962a. --—- Appeal under Poor Persons Rules.]— 

The ct. may award costs ayainst gland who 
‘ } appeals under the Poor Persons Rules, if 
842. Add. Annoution :—Mentd. Gregg v. Richards, | the appeal is entirely frivolous & vexatious & 
[1926] Ch. O21. | is an abuse of the process of the ct.—Dxrom- 
After this case add the following cross- | MOND 1. HERVEY (1927), 138 L. T. 200; 44 
reference :-—Order directing arbitrator under | T. L. R. 14, D. 6. 


832. Add. Annotations :—As to (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 
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Part IX.—Certiorari, Prohibition and Mandamus. 


979. Add. <Annolation:—Apld. R. v. Central ; 1008a. On obligation of defendant to appear— 


Criminal Court JJ., He p. L. C. C., [1925] 2 Judgment in default of appearance— Validity. | 
kK. B. 43. —GiusTi Patents & ENGINEERING WORKS, 
980a. - -— Not action voluntarily brought in county Lyrp. v. Maaas, No. 980a, ante. 
‘court not having jurisdiction.}——(1) A | 1016. Add. Annolations :—Consd. Re Stanton, 
pltf. who voluntarily sues in a county ct. [1928] 1 K. B. 464. Refd. R. v. Central 
which. owing to a defence there raised, has Criminal Court JJ., Ha p. L. C. C., [1925] 2 
no jurisdiction, is not entitled to remove the K. B. 43. 
proceedings to the High Ct. by certiorari. | 1038. Add. Annotation :—Consd. St. Magnus, etc. 
(2) If such a pitt. succeeds in obtaining Parochial Church Council v. London Diocese 
an ex parte order tor certiorari deft. need not Chancellor, [1923] P. 38. Refd. Hunter v. 
enter an appearance in the High Ct. Pité. Stadtische Hochsecfischerei CGemeinniitzige 
is not entitled to judgment in default of Gesellschaft (1925), 183 L. T. 488; Mansficld 
appearance, & such a judgment, if obtained v. Robinson [1928] 2 K. B. 353. : 


by him, will be set aside for irregularity.— 
Giustr Parents & ENGINEERING Wonks. 1064. Add. Annotation :—Apld. Pringle v. Hales, 


Lyn. v. Macas, [19283] 1 Ch. 515; 92 L. J. [1925] 1 K. B. 578. 

Ch. 345; 40 Rh. P. C. 199; sub nom. Gusti | 1076. Add. Annotation :-—Expld. & Apld. Simbro 
PATENTS & IUNGINEERING Works, Lp. v. Trading Co. v. Posograph Parent Corpn., 
Maaes, 129 L. T. 438. 11920] 2 Kk. B. 266. 


Part XII.-—Statutes Conferring Special Jurisdiction. 


1146. In the Crees rene following this case 
for ‘ See, generally, INDUSTRIAL, PRovipEent Landlord & Tenant Act, 1927 (c. 36).|—See 
. SIMILAR SOcrEvTIES ” read ‘ See, generally, LANDLORD & TENANT, Vol. AX AXIS. Ml 
NSURANCE, 


Vol. XIV.—Criminal Law. Cases 3— 178. 


CRIMINAL LAW AND PROCEDURE. 


Notr.-—After June 1, 1926, sce Criminal Justice Act, 1925 


owt) 


(c. 86) 


Part |.—Principles of Criminal Liability. 











3. Add. Annotations :---Consd. Sorrell v. Smuth, 72a. ---— 1-—TTeld: “e geet. ¢ ; 
11925] A. C. 700. Refd. British Oxygen Co. aa “| ast id; above sect. applies the 
Ages ; peared eos: : general law of lareeny to pigeons so far as it 
v. Liquid Air, [1925] Ch. 383.  Mentd. Brime- does not apply to them already: & con- 
low v. Casson, [1924] 1 Ch. 302; Sorrell v. sequently, a taker who honestly beli = ae 
Yi 2 ‘ih = rn : re Be IV. a Take ionestly believed the 
Smith, [1924] 1 Ch. 506 5; Thompson v. British jiveon taken to be his ow vat as 
Medical As 11924] A. C. 76 pigeon taken to he his own was not. within 
edica socn.., 24] A. C. 764. the sect.—FareEyY v. Wencu, [1929] 1 IK. B. 
21. Add. Annotation :—Refd. R. v. Cory, [1927] dosh; OS Tn J. K. B. 318; 140 1. T. 560; 
1 K. B. 810. 93 J.P. 703; 45 TT. R277; 27 L. GR. 
22. Add Annotation: - Refd. Jarvis v. Surrey low, D.C. 
tounty Jouncil, [1925] 1 K. B. 554. 72b. Refusal to maintain wife & family. |—It. is no 
23. Add Annotation :—Refd Jarvis v. Surrey defence to a charge of ‘f wilfully refusing & 
County Council, [1925] 1 K. B. 554. neglecting to mamtam” a wife & fanuly, 
38. wzdd. Annotation :—--Refd. R. v. Denyer, whereby they have become chargeable to the 
[1926] 2 K. B. 258. common fund of a union, that the husband 
40. Add. Annotation :—Consd. Allard v. Selfridge , bond fide but crroneously believed that he 
(1924), 88 J. P. 204. thes not Mae bound to maiitain them 
40a. Right of defendant to give evidence—As to his Oe OTS ee Cle 
state of mind.] —(1) Evidence that deft. is ee i ne (1924), su J. PL 75; 
an accessory atter the fact does not support piscine 8, Mees eee en Ae ae 
an indictment for being a principal, or 183. .1dd. A GUIG :--Apld. Allen rv. White- 
accessory before the fact. head (1929), 45 T. lL. R. 655. 
(2) On the question of mens rea, deft. is 134. Add. Annotation :—Retd. Aen v. Whitehead 
entitled to give evidence of the state of his (1929), 45 T. Le R. 655. 
mind ut the relevant time.—R. v. Firz- 147. Add. Annotation :—-As to (1) Refd. Allen uw. 
PATRICK (1026). 19 Cr. App. Rep. 91, C. C. A. Whitehead (1929), 45 'T. I. R. 655. 
45. Add. Annotation :-—Folld. Bridges v. Griffin, 150. Add, Annotation : ~Refd. Alen v. Whitehead 
(1925] 2 K. B. 2858. (1929), 15 T. Ta. RR. 655. 
47. Add. Annotation :—Mentd. Rodbourne v. 167. Add. Annolation :—Refd. IR. v. Denyer, 
Hudson (1924), 41 T. L. BR. 182. [JU26] BK. BR. Bre, 
55. =Add. Annotation :—Refd. Anderson v. Daniel 177. Add. Annotation: -Consd. R. v. Bateman 
(1923), 180 L T 438 (1925), 94 L. J. K. B. 791. 
72. 178. Add. Annotution :---Consd. KR. v. Bateman 


Add. Annotation :—Distd. Farey v. Welct | 


1929] 1 K. B. 388. 


(1925), 94 lu J. K. B. 791. 


PART I. SECT. 1. 


sa. ...sdemeanour.| —— Semble : at 
common Jaw disobedicenee to a statute 
Is am misdemcanour.— O'DEA v. MUb- 
WIVES REGISTRATION BoARD (1924), 
26 WA. L. Lt. 129.—AUS. 

294i. Statutory offcnces- -** Offence 
Prevention of Crumes .ict, VS71 (e. 112), 
& T.J-—-STRATHERN t. PADDEN, [1926] 
Ss. C. (J.) 9.-—-SCOT. 

24 ii, —— “ Crime “—Prevention of 
Crimes Act, 1871 (ce. 112), 98. 7, 20.)-—- 
'o be relevant a charge of a cou- 
travontion of sect. 7 must libel upon 
its face a conviction on mdictment of 
an offence, & a previous conviction of 
anu offence, both of which offences must 
be “ erimes ’’ as detined in sect. 20.— 
MURRAY v. MACMILLAN, [1927] 8 C. (J.) 
14.—SCOT. 


PART I. SECT. 2, SUB-SECT. 1. 


29 ii, —~—- Criminal Code, 8. 247 |— 
Rk. v. Hurt (1923), 48 Can. Crim. Cas. 
82: 55 O. L. R. 48.—-CAN. 

29 iii, —--- —-—.] --R. v. CANADIAN 
ALIs-CHaAMBERS, Lp. (1923), 48 
Can. Crim. Cas. 63; $4 0. L. R. 38.— 
CAN. 

30 ii. -~—.]—A fish merchant was 
convicted on a charge ot claundestinely 
tuking possession of fish boxes, the 
property of various fish merchants, 
well knowing that he had not, & would 


not have, received permission from the 
owners to his doing so, & with 

the boxes by filling them with fish 
dispatelung them to the fish market at 
Glasgow ‘-—/eld : as there was nothing 
clundestine in the conduet of accused, 
he wae not guilty of the offence charged. 
—MURRAY v. ROBERTSON, [1927] 
S. C. (J.) 1.—SCOT. 


PART I. SECT. 2, SUB-SECT. 2.---A. 


38 1i. — lh. v. CRAWFORD 
(N. B.), [1927] 2 D. L. Rh. 565; AT 
Yon. Crim. Cas. 134.— CAN. 


PART I. SECT. 2, SUB-SECT. 2.—B. 


59 i. Notification of contagvous disease 
—Publee Health Act, RS. O., 114 
(cr. 218), 8. 55 (1).}-—Where doft., a 
qualified medical practitioner, honestly 
believed thut a disease was not col- 
municable :—IHeld: there was no 
mens rea, & he could not be guilty of a 
ecrinunal = offence.—R. v. GORDON, 
[1924] 2D LL. R. 358; 42 Can. Crim. 
Cas. 26; 54 O. L. R. 355.—CAN. 

o (p. 38) 1. -— }--.Mens rea is an 
essential angredient of the offence of 
Ponsessing apparatus suitable for the 
Inanufacture of spirits contrary to 
Inland Revenue Act, 5 180 (e). This 
does not) mean that guilty motive or 
intention must be shown. Mens rea 
can be shown by the presumptions of 
fact which may be raised against 





accused by the nature of the apparatus 
found in his possession & tho e1ircum- 
Stunces surroundimg that posse splou.—- 
dt. (JACKSON) 0. HuUTrCHENBON, [1925] 
3 .W.W. ht. 744.---CAN, 


sb. Keeping beer over legal strength— 
Onlurto Temperance Act, 1916 (ce. 40), 
s. 40 5 --Jleld: omens rea necessary 
element. Hoop. Hyp, [1925)2 D LK. 
9Yo8: 44 Can. Crim. Cas. 1. AN. 


sc. -——— ———..]- Field: inens rea not 
necessary element —-i. oe BURKE, 
1925) 2 DL. Te 620, 24 Can. Crim 
Cas. 254.—CAN. 


sf. Tsing bottle for liquor ancorrectly 
labelled.) Held: mens rea ossential 
Invredient.— Lov. Savre (Ont ) (1927), 
47 Can. Crim. Cas, 262.—CAN. 

sj. Brandingananal without authority 
of ouner-—Biand viet, ROS, NS, 1920 
(ce. 123), s. 17(h) J] sleded mens rea 
essential ingredient —ChAnK 2? LAWSON 
(Susk.). fl9v6, 1 Wo WR. bias 46 
Yan. Crim. Cas 115.-—-CAN, 


PART I. SECT. 3, SUB-SECT. 3 --A. 

fi, ——— Jrerinyg molor—DBreach of 
qgnovistans of Motor Peheele tet} on. 
» Dorie (Ont ). | P928) 90 Can. Crim. 
Cas. 23. - CAN. 


PART I. SECT. 3, SUB-SECT. 3.-— B. 
o. Delete the word ‘‘ not.” 


Cases 212—756. 


ENGLISH AND KmpirE Digest SUPPLEMENT. 





212. Add. Annotation :--As to (3) Consd. ht. v. ras Hable to be proceeded against for “‘ aiding 
Bailey, [1924] 2 K. B 300. & abetting, counselling & procuring” the 
230a. - —— -——.]-- The C(t. of Criminal Appeal has commission of the offence.—GoOUGH v. IVEES 
- power to alter the rules in MlcNaghten’s (1929), 46 T. 1. R. 103: 93 J. P. Jo. 756, D.C. 
Case, No. 229, ante.—R. v. FLAVELL (1926), 616. Add. Annotation :--Apld. Allen v. Whitehead 

19 Cr. App. Rep. 141, C. CLA. (1929), 45 T. L. R. 655. 
243. Add. Annotation :—Mentd. ht. v. Harris, 616a. -——,.|-—Resp., the proprietor of a 
[1927]2 K. B. 587. refreshment-house was charged with harbour- 
244a. S.P.- -R. ve. Kopsen (1925), 19 Cr. App. ing prostitutes contrary to Mctropolitan 
Nep. 50, G. C. A. Police Act, 1839 (c. 47), s. 44. It was proved 


302. Add. Annotation: —As to (1) Consd. Tt. v. that, though resp. reecived the profits of the 
Bateman (1925), 94 L. J. K. B. 791 business, he did not manage it, but, left it in 
ek oe es charge of a manager, to whom he had given 
506. aoe 5) Bie ie v. Canham express instructions not to allow prostitutes 
‘ ae R to assemble on the premises. HResp. only 
417. a Slabs i. Consd. Bee -G. for Straits visited the premises once or twice a weck, 
elas : Pang : 1 Yew, JI925) A. C. 555. & there was no evidence that any offence had 
eld. Badman ». H.. [1924] 1 BK. BB. oe been committed in his presence or with his 
466. A dd. Annolalion oe Refd. Lake v. Summons hnowledge :—Held: having delegated all 
(1026), 05 DL. J. Is. B. SS6. his authority to the manager & become a 
610. Add. Annotation :--Mentd. Pickup v. United mere absentee, he was responsible for the 
Kingdom Dental Board, [1928] 2 K. B. 459. acts of the manager, & was liable to con- 
611. Add. Annolation :—Apld. Gough 2. Rees Viction. aee LEN v. WHITEHEAD (1929), 45 
(1929), 46 ’ LR. avin eee f. oe T. L. R. 655; 271. G. R. 652; 93 J. P. Jo. 
0 
612. Add. Aunotation :-—Distd. Gough «= 2 | 512, D. 
(1929), 46 PT. L. Re. 103. : 708a. ---—- Not supported by evidence that de- 
613. Add. Annotation :—Apld. Gough fendant eceessory —atler:.the: tact. [be vs 
(1929), 46 T. L. R. 108, FIrzraTRrics, No. 40a, ante. 
613a. Overloading omnibus — Railway Passenger 732a, --—-—.|—R. v. Fitzpatnick, No. 40a, ues 
Duty Act, 1842 (c. 79), ss. 13, 15.J]—The 751a. -- --.|—Ona charge of Salyers to obtain 
conductor ef an omnibus was convicted of by false pretences, “intent ’ ‘attemps 
permitting the omnibus to be overloaded con- must be carefully Teunaeiele R. ov 


i te er 


trary to Railway Passenger Duty Act, 1812 
(c. 79), s. 13, which by sect. J5 imposed a 
penalty for this offence on the “ driver, 
conductor, or guard.” [fis employer was 
not present at: the time :— Held: the employer 


ee ee 





—_— — 





tener 








PUNCH (1927), 20 Cr. App. Rep. 18, C. C. A. 
Add. Annotation : —Refd. R. v. Punch (1927), 
20 Cr. App. Rep. 18. 

Add. Annotation :— Refd. RK. v. Punch (J 927), 
20 Cr. App. Rep. ‘As. 


tees eee eee 


PART I. Pros 5, SUB-SECT. 1.— | 


201 ii, —-— Proof that accused under 
Sourtecen —Onus of proof lies on accused, | 
--hR. vy. SCHNELDEAR CSuash.), | 1927) 4 
Do. R990: [127], | WoW. RR 306, 
A7 Can. Crim Cus. 61.—CAN. 


PART I. aie 5, SUB-SECT. 2. — 
. (b). 


229 xili. - -- A man mag 
appreciate the nature & quality of his 
deed as au illegal act, & may vet he 
insane in respect that he fuils to 
recognise that. the act.1s morally wrong ; 
& itis sutherent to pyustify a finding that 
accused is incapable of instructing his 
defenee that, although sane im ordinary 
Taatters, he is insane m regard to the 
particniar subject-matter of the charge 
which ts made agamst lim.---H.M, 
ADVOCATE vp. SHARP, [1927] S.C. (J.) 
a ites 

meee YP -TOLA RAM ov. 
Nn. “G03 7), Lh. RS ak, G84.—--IND. 


rs) ]J—A map may 
ho uitoriue from someform ofinsanity, 
in the seuse in which the word would 
be used by an alienist, but mnay not be 
suffering from unsoundnes of mind, as 
defined in Indian Penal Code, s, 8&4. 
The law recognises nothing but 
incapacity to roallse the nature of the 
act, & presumes that where a man’s 
mind or his faculties of ratiocination 
are sutliciently clear to apprehond 
what he is dome. ho must always be 
presumed to intend the consequences 
of the action he takes.—MAani Pan 
vw R. (1926), ] L. 1. & Lah. 114.—IND 


eee 





PART I. SECT. 5, aaa 2.— 
- (Cc). 

245 iii, ——-~- —~--.]}—-The driver of a 

motor car was charged with causing 

the death of a pedestman by his reck- 





| 


less driving. Ue stated that he was 
not ruiltv “Sin respeet that by the 
incidenee of temporary rocntal dis- 
sociation due to toxsie exhaustive 
factors he was unaware of the presence 
of deceased on the hughway & of bis 
Injsumes & death, & was incapahle of 
appreciating: dus gomediately previous 
& subsequent actions.’ It was not 
disputed that the pedestrams death 
had been caused by the excersive 
speed & dangerous maneuvering of the 
cur: -lfeld- Uf accused was otherwise 
moa conditaon which Justified lus 
driving a car, & if, through no fault of 
hin own & for some cuuse outwith has 
contro] & whieh he was not bound 10 
foresee, he became either gradually or 
suddenly not master of hus action, 
through some mental defeet, & was in 
that state at the tume of the accident, 
the Jury were entitled to return a 
verdict of not guilty.—H.M. ADVOCATH 
ve. dtirenint, [1926] S.C. (J.) 46.— 
SCOT. 


PART I. SECT. 5, SUB-SECT. 2.—E. 
279 i. Need not be scientific eridence.} 


—-K. mn McOosxny, (19271 2 D. lL. BR. 
5393 47 Can. Crim. Cas. 122; 60 
O. li. It. 44.—CAN. 


PART I. SECT. 5, SUB-SECT. 3.—A. 


hi -——— ——~—~ .J—-WARYAM SINGH ¥. 
ht. (J 926), L. Ly I. 7 lush. 141.-—IND. 


PART I. SECT. 5, SUB-SECT. 3.—B. 


297 iv. -- ovidenee of drunken- 
ness Lalliag short of a proved incapacity 
in accused to torm the intent necessary 
to coustitute tbe erme, & merely 
establishing that bis mind was affected 
bv drink so that he more readily gave 
way to some violent passion, does not 
rebut the presumption that @ man 
intends the natural consequences of 
his acts.--SHERU & GAMA v. I. (1923), 
i.L. R. 7 Lah. 50.—IND. 





te a 


PART I. SECT. 6, SUB-SECT. 2.--B 


456 iv. .)- Where several 
persons jom in beatimg another with 
fathis, & inflict such sermous mjuries 
oo bin that he dies shortly after the 
beating, all are guillv of the offence of 
nurder without distinetion.— iv. 
Unsmp (1923), I. L. Re. 406 All. 727.--- 





_—— 





IND. 

$56v.-— - ~-.J—The dong to 
death of one person at the bands of 
several persols, mo circuuastances i 


Which it could never be known by which 
hand Jife was uctually extinguished, 
mnounts to murder, & not mercly 
attempted murder, on the part of 
each of the persons eoncerned.— 
Guosi v. R. (1924), 41 T. LR. 275 
L. Wt. 52 Ind. App. 40.— IND. 


PART I. SECT 6, SUB-SECT. 3.-—- 
B. (a). 


ni, —---.]-— A person cannot be said 
to have aided & abetted another, where 
the latter had no consciousuess of his 
act & oxeremned no volition in the 
matter. -]t. v. LABOOL, [1924] App. D. 
44.—S. AF. 


PART I. SECT. 6, SUB-SECT. 6.-—C. 


772i. LTaalnlity for attempt—Lareeny.] 
—R.v. SHAID, (1926) 3 D. L. RR. 5538 ; 
[1926] 2 W. W. R, 319: 46 Can Crim. 
Cas 209; 36 Man. L. It. 64.--CAN. 


PART I. SECT. 6, SUB-SECT. 6. -D. 


sf. Charge of assault uth intent to 
commit rape— Amounts to charge of 
attcmpled rupe.j—lR. v. M ACIN PYRE 
(1925), 438 Can. Crim. Cas. 356.—CAN. 


PART I. SECT. 6, SUB-SECT. 7.—A. 


hi. ———.J—Kvery person of 
iepal * responsibility who knowingly & 


812. 


814. 


861. 


960a. ——.|—-GREY’'S 


961a. Right of Scotch peer.| 


Annotations . 
Refd. Clarendon’ Case (1667), 6 State, Tr 291 


Add. Annotations :~-Consd. Sorrell v. Smith, 
[1925] A. C. 700. Refd British Oxygen Co. 
” Liquid Air, [1925] Ch. 883. Mentd. 
Brimelow v. Casson, [1924] 1 Ch. 302 ; Sorrell 
v. Smith, [1924] | Ch. 506; Thompson v. 
British Medical Assoen., [1921] A. ©. 764. 


Add. Annotations :—.As to (1) Refd. Hardie & 
liane v. Chilton, [1928] 2 K. B. 306. As to 
(2) Consd. Sorrell v. Smith, [1925] A. C. 700. 
Generally, Refd. G. W. Kk. +. Dunlop Rubber 
Go. (1926), 42 T. L. RR. 376. Mentd. Brime- 
low v. Casson, [1924] 1 Ch. 802. 


Add. Annotation :—Generally, Refd. KR. v. 


Vol. XIV.—Criminal Law. 


913. Add. 


933a. 


Cases 812—1031a. 


Berg, Britt, Carré & Lummies (1927), 20 
Yr. App. Rep. 38. 


902. Add. Annolation : —Refd. R. v. Gordon (1925). 


ii ae el We 

Ajdmotatiois: -Mentd. R. v. Harris, 
[1927] 2 WK. B. 587; Rev. Noble (1928), 20 
Cr. App. Rep. 191. 


930. Add. Annotation : —Refd. R. v. Luberg (1926), 


135 L. LT. 4114. 

Though no direct communication 
between conspirators.;—-R. 7. Mrmynrick. R. 
v RiBurri (1929), 45 T, l. R. 121+; 21 Cr. 
App. Rep. 94, CG. CG. A. 





Part I!_—Original Criminal Jurisdiction. 


(LoRD) Casr (1541), 1 
State, Tr. 439. 

SANCUAR’S (LORD) 
CASE (1612), 9 Co. Rep. 117a 3 77 BE. RR. 902 5 
sub nom. SANQUIRE’S (LORD) CAsk, 2 State 
Tr. 743. 

Consd. f. v. Graham (1791), 2 Leach. 547 
Mentd. 





Judgment & Ksxeccution in Treason & Felony Case (iin- 


dated), 12. Co. Rep 
» Me TR GTS s 


Ry 
Kyre (1868), L. RR. 38 Q. B. 487; 


129; TR oe Cooke (1886), 7 Dow. & 
Smuth oR. (1849), 138 GQ B TBS; KR ov. 
Rev. Plummer, [1902 | 


2k. B. 359. 
967a. -——— Not by articles exhibited by peer in 


975a. 


988. 


989. 


991. 


992. 


House of Lords.|- ChARENDON’S (JSARL) 
CASE (1667), 6 State, Tr. 2901. 
--—.]-- SOMERSET’S (DUKE) CaAsE (1551), 


1 State, Tr. 515, 

Add. Annoiation : — Mentd. 
Griffiths, [1924] 1 KK. B. 941. 
For “ R. v. HLutor’’ read ‘ R. v. ELLIOT, 
Hous & VALENTINE.”’ 

Add. Annotations :—Refd. R. v. Paty (1704), 
2 Ld. Raym. 1105; Burdett v. Abbot (ISI1), 
14 Kast, 1. 

Add. Annotation: 
Ik. L. S810. 
Add. Annotation :—Refd. Leyton U. C. v. 
Wilkinson. [1927] 1 K. B. 853 


Iverett  v. 


Consd. R. v. Cory, [1927] 





| 
| 


| 
| 


| 
| 


1030. Add. 


1031. Add. 


1007. Add. Annotations :—Generally, Mentd. R. v. 


Nivening Standard, Hr p. Public Prosecu- 
tions Director, R. v. Manchester Guardian, 
fix p Same, R. v. Daily Express, Er p. 
Same (1924), 40 T. L. Ro 835; R. o. Daily 
Mirror, We p. Smith, [1927] 1 I. B. sf5. 


1016a. Power to order payment of taxes in respect 


of honorarium payable to clerk of court.|— 
An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 
InJand Revenue authorities i respect of 
an honorarium payable to the cierk of that 
ct. shall be paid by the public bodies by 
Which the salarics of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (ce. 36).—R. ov. CENTRAL CRIMINAL 
Coturr JJ., fap. LONDON COUNTY COUNCIN, 
[1920] 2 Wk. Bo 483 9E LS. KR. DB. 4795 132 


L. T. 666; 89 J. OP. 65; 41° T. Le RR. 
269; 69 Sol. Jo S81; 27 Cox, C. C. 734, 
D.C. é 

1022a. --— —-- -.]—Ht.v. DEVON J.1., Ex p. PUBLIC 


PROSECUTIONS Dinecror, No. 1188, post. 


Annotation :-—Distd. R. vv. Teesdale 
(1927), 158 L. T. 160. 
Annolation : --Distd. R. v. Teesdale 


(1927), 138 L. T. 160. 





1004. Add. Annotalion :—Mentd. British Oxygen 
'o. v Liquid Air, [1925] Ch. 383. 


voluntarily co-operates with, or aids 
or assists or advises or. eneourares 
another in the Gommiussion of a erie 
1s an accomplice, without regard to 
the degree of his guut.--hR. 7. GAL- 
LAGUER, [1924] 4 D. LE. Re 1059; 3 
W. W. RR. 357.— CAN. 

h ii. —— ——.] —An accused may 
be convicted on a charge of counseling 
wo offence, altbough the person 
counselled did not actually commit the 
offence — R. tv. YEE JAM THONG (Saskh.), 
1929) 1D. L. RR. 17923 50 Can. Crim. 
Cas. 372; |1928] 3 W. W. kt. 490.— 


CAN. 
PART I. SECT. 6, SUB-SECT. 8.—A. 
si. — —.]}-——-Conspiracy cannot. exist 


Tuless two or ore persons are parties 
to an agreement to do an egal act, 
orto do a legal act Wegully, both know - 
ing, or being deemed to know, that the 
currying out of the purpose involves 
the comnussion of an ludictable offence. 
—h.op Seaan, JIV25) 4 D. L. ne 762; 
Q. RR. 39 KK. 2B. 436. —CAN. 

s ii, WWhat amounts to —Conspiring 
uath another ignorant of intended fraud. ] 
-~ -R. ev. Sequrre (Ont.) (1928), 49 Can. 
Crim. Cas. 266.—CAN. 


1031a. —--- 


PART I. SECT. 6, SUB-SECT. 8.—C. 


831 i. One alone cannot consmre j-- 
There can be no conspiraey unless two 
or more minds are ad idem as to their 
object.— TARR ot. OR. (1927), 48 
N. LL. 1. 330.— S. AF. 


835 i. Husband d> wife.j—Husband 
& wife cannot couspire together so as 
to be guvityv of the crime of conspiracy. 


—Rov Mekrceur, (1920, N ZA LR, 
]. N.Z. 
PART I. SECT. 6, SUB-SECT. 8.—-N. 


8$94ii, —- - —- .J-—ht. xr Boon- 
HALTER & LANIN, [1924] 5 2. LL. 
122; 412 Can. Crim. Cas. 156.— CAN. 

894 iii. - - se—Re et. PorTRER E& 
Marke (6. CL). (1928) 4 9. d. £ 825 ; 
50 Can. Crum. Cas. 399, --CAN, 


PART I. SECT. 6, SUB-SECT. 8.-—~O (a). 
921 i. Conspiracy may be inferred 
from facts proved.|-- T(t. SIMINGTON 
(B ©) (1926). 45 Can, Crim. Cas. 249.— 
CAN. 
921 ii. S. PP. Rov TnorRNIoON (B.C,) 
(1926), 46 Can. Crini Cas 249.—CAN 
qi, -—— --—.}-Tf an information 


501 


nn 


|---It is not. necessary in 


order that a person may be dealt with as an 


charges a conspiracy between A., B, 
CG. A D., togzether & with dm. & F.& 
others, & a conviction tinds A. guilty 
of a econspitaev with B. & with 1d. & Fe. 
& others, the conspiracy on which A. 
ts econvietled is not a different con- 
spiracy fron. the one on whieh he was 
charged -~ It. vr Marino & CRISOFI, 
frg2z7) ZW. We. 168. 47 Can Crom, 
Cus. 8485; 38 BOG. Ro 452.—CAN. 


PART I. SECT. 6, SUB-SECT. 8.— 
- (©). 

935 x. -—.--— The rule of 
evidence that, on charges of conspiracy, 
the ucts & declarations of cach Gou- 
spirator im furtherance of the common 
object are admissible agamst the rest, 
is appheable on a charge of bribery, 
sluce the ermne of bribery mvolveb 
corrupt eonduet ol, A the acting in 
coneert by. & the existence of a common 
purpose bet ween, the persons concerned. 
Itais onmaterial whether the existence 
olf the common purpose OL the par- 
tictpation therem of those alleged to 
have particapated in the erie be proved 
gest, though either Gement is nugatory 
without the other - Roc. Levy, [1929] 
App. db. 312 S. AF. 


ww eee = 


1100. Add. 


1101. Ada. Annotation - - Distd. 


rae ore oF nme mae we 


incorrigible rogue under Vagrancy Act, 1824 
(c. 35), §. 5, on & second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words “rogue & vagabond.” 
since the statute itself provides that a person 
convicted of any of those offences ‘ shall be 
deemed a rogue & vagabond.”’-~-R. v. TEES- 
DALE (1927), 138 J. T. 160; 91 J. P. 184; 
441. L. R. 30: 28 Cox, C. CG. 488: 20 Or. 
App. Rep, 118, C. C. A. 


1049. Add. Annotation :---Mentd. Salvesen (or 


von Lorang) v. Austrian Property Administra- 
tor, [1927] A. C. 641. 


1079a. -- - Fraudulent conversion begun abroad— 


Receipt of proceeds in England.|—A fraudu- 
lent. conversion begun abroad, even though 
triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in this country.--h. v. Ly_r (1924), 18 Cr. 
App. Rep 59, C0. C. A. 


slynotation ---Refd. The 


Fagernes, 
[1926] P. 185. 


The Fayernes, 
(1997) P. 31d, 


1124. Add. Annotalions :---As to (2) Refd. The 


Fagernes, | 1926] P. 185. 


As to (4) Refd. The 
Fagernes, [1926] P. 185. 


1138. For the existing paragraph in original 


volume substitute the following paragraph :-~- 

; -|--A person on 
board one of Tlis Majesty’s ships, which was 
then in commission & lying in the tidal 
waters of the lirth of Forth above the Forth 


ee ee . om at wee 





Cases 1031a—1269. ENGLISH AND Empire Dicest SUPPLEMENT. 


Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army & Air Force Institutes. He was 
placed under arrest by an executive officer 
of the ship. &, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
him for trial] at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (c. 50), 8s. 17 (1) (a), 
committed on the high seas. Prisoner was 
arraigned & pleaded not guilty & a jury was 
impanelled, but quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 96), s. 115, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, & that the offence charged 
was properly triabie only by the Scottish 
cts. :—Held: quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the county 
where the offender was apprehended.—R. 
v. Devon JJ., Ex p. PUBLIC PROSECUTIONS 
DIRECTOR, [1924] 1 K. B. 5038; 93 L. J. K. B. 
284; 130 L. T. 640; 88 J. P. 73; 40 T. L. R. 
213; 68 Sol Jo. 422; 27 Cox, C. C. 598, D.C. 


1235. Add. Annotations :—Mentd. R. v. Harris, 


[1927] 2 K. B. 587; R. v. Liddle (1928), 21 
Cr. App. Rep. 3. 


Part Ill.—Limitation of Time for Criminal Proceedings. 


1269. Add. Annotation :— Apld. R. v. Hewitt (1925), 89 J. P. Jo. 721. 


PART II. SECT 1, SUB-SECT. 5. 

sa. Hlechion for speedy trial,| -R. a. 
CUMMINS (N. S.) (1928), 50 Can. Crim. 
Cas. 375.--CAN, 

sb. -——.]~—When a prisoner has 
clected # speedy trial, bis consent to 
be go tmed, on additional charges 
Which if 318 sought to prefer against 
him, is required only when thev are 
not fonnded on the facts or evidence 
disclosed in) the depositions.-—h. 
Diver (Sask.). [1929] 1 DL. Re 15 
50 Can. Crim. Cas 246; J1928) 3 
W.W. ii. 550.—CAN. 

sc. -- .]--l. 1% Yr JAM Hona 
(Sask.), [1929] 1 oD. Le. Th. 179.) 50 
Can, Crim. Cas 372, {1928]3 W. W. R. 
490,—-CAN. 


PART IT. SECT 2, SUB-SECT. 1. 

r i. Offence committed before juris- 
diction granted- Trial subsequent to 
grant.}—R. vu. Hissin (N. S8.), [1928] 
3D. L. R. 22t; 49 Cun. Crim. Cus. 
341.—CAN. 


PART II. SECT. 3, SUB-SECT. 1.—A. 
1148 ive ——- ——.]-—Accused, 


te 


charged with mflicting grievous bodily 
harm. Was arrested on a warrant & 
brougbt before two justices for sum- 
nary trial in aw judicial district other 
than that in which the olfence was 
commutted, Justices of the peace in 
Saskatchewan have Jurisdiction ab such 
throughout the Province He peaded 
to the charge & made his defence, & 
it was not until he appealed from his 
convietion that he objected to the 
place oof  trial:—Held: applying 
Criminal Code, 8. 4577, applt. was 
properly charged & tried, even_ if 
8 SS! did apply; & even if he had a 
right to be tried in the district where 
the offence was committed, his objec- 
tion to the place of trial was raised too 
late.-- R. ce. ROBERTS, [1928] 1 D.L Wt. 
260; 19 Can. Crim. Cas. 171; 22 Sask. 
L. R. 212; [1927] 3 W. W. RR, 844.-—- 
CAN. 


PART II. SECT. 3, SUB-SECT. 1.— 


C. (a). 
t i. —— —.]—Held: a letter 
written by deft. from a city in 


Pennsylvania to Ontario, enclosing 


money for travelling expenser & con- 
taining instructions to pruceed to 
Montreal, was deft.’s vet committed 
in Ontario, & a taking & enticing away 
within sect, 316 of the Code.—T. x. 
Lorrvs (1926), 15 Can. Crim. Cas. 
390, 590, lL. ht. 65.—CAN. 


PART II, SECT. 3, SUB-SECT. 3. 


1254 xvi. ER. v. DE 
Bruuk (1927), 47 Can. Crim. Cas. 311; 
60 O. L. lt. 277.—CAN. 


sd, Appeal from refusal to change— 
British Columtia.| Accused was con- 
victed at Prince Rupert on a charge 
of murder. The Supreme Ct. of Canada 
on appeal set. aside the conviction & 
ordered a new trial. An application 
was then made by accused to change 
the venue & was disinissed. An appeal 
from the order was dismissed for want 
of jurisdiction, as no appeal has been 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province.—IR. v. SANKEY (1927), 
49 Can. Crim. Cas. 195; 39 B.C. KR. 
247.—CAN. 


ed 





1866. Add. Annotations :—Mentd. R. v. Elarris, 
K. B. 587; BR. ». Liddle (1928), 21 


[1927] 2 
Cr. App. Rep. 3 


1411a. ——- When granted—-Only in cycle cir- 
cumstances.|-—lt. v. GREGORY (19 


App. Rep. 185, C. C. A. 
1416. Add. Annotations : 





(1925), J9 Cr. App. Rep. 67. 


Dennis, R. v. Parker, [1924] 1 K. B. 867; QR. 
v. McDonnell (1928), 20 Cr. App. Rep. 163. 


1436a. -—--—- When term of imprisonment short.] 
~-In the case of a short sentence, where an 
appeal cannot be speedily heard, the ct. 
may grant bail.—R. v. SeLKkmk (1925). 18 


Cr. App. Rep. 172, C. C. A. 


PART IV. SECT. 1. 


1301 vii. —— ——-.}— HR. v. Coopier- 
see (1924), 43 Can. Crim. Cas. 391. 


The 
althourh ot necessarily the only, 
consideration that should determine 


the exereise of a magistrute'’s diserction 
is the question of securing the attend - 
ance of aecused.— Kok v. BR. (1927), 48 
N. He ji. 267.—S. AF. 
mi. —— ——.}—Crminal Code, 
8. 696, provides that where the offence 
is punishable by imprisonment for 
more than five years a justice of the 
peace, jointly with some other justice, 
may in certain circumstances admit. 
the accused to bail. One Justice has 
no jJunsdiction to take the 1ecognis- 
ances, &, if he docs so, no habiuaty is 
Imposed, at least no habilty which can 
be enforced 1n & summary manner.— 
20. Moonrn, (19284) 1 W. W. Rts: 
41 Can. Crim. Cas. 164; 18 Sask. L. i. 
60.—CAN. 
sf. Amount of bail—Power to i- 
crease.J—Bail wus fixed by a mugis- 
trate at the close of a preparatory 
examination of accused who was com- 
nutted for tnal. The examination wus 
reopened to ascertain whether accused 
admitted eight previous convictions. 
Upon his admission, prosecutor applied 
for an increase of bail, which the 
magistrate prranted. Accused then 
applied for an order that the bail 
as orginally tixed should stand: - 
[Ield: 1t was competent for the magis- 
trate to reconsider the amount of the 
bail—Swartr ov. KR. (1923), 44 N. lL. R. 
133.—S. AF. 
sg. Liffect of bail—Whether rechoned 
as part of imprisonment.j-——The time 
duriug which prisoner is out ou bat 
under au order for bail made ut his 
request cannot be reckoned as part of 
his term of imprisommuent, oven though 
such order was ultra rires.—R. v. TAct, 
[1925] 2 W. W. R. 129; 43 Can. Crim. 
Cas. 363.—CAN. 
sh. —-—,J}—The time of im- 
risonment for an vuffence against 
anitoba Temperance Act docs not 
continue to run while prisoner 18 out 
on bal pending an appeal—ht. v. 
Srprs, [1925] 3 D. L. R. 361: [1925] 
2W. W. RR. 325: 44 Can. Crim. Cas. 
60; 35 Man. L. R. 151.—CAN. 
sj. Estreatment of bail.}—The Re 
cedure to be followed on an applic 
tion to estreat buil is to be found in 
Bail Act, 8. 12 (2).—R. v. Briager 
(1923), 33 B. C. R. 297.—CAN. 
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Part 1V.—Bail. 


1438. 


98), 20 Cr. 


Add. 
v. Williams 


“Mentd. R. »v. 14454. - 


sentence, 


sk. — - slpplicution tu remit ~-- 
Appeal.|---No uppeal les from the 
refusal by wu county et. judge of ua 
motion to renut, & discharge the 
estveat of appet.’s bad-bond.--—R. tv. 
SU TLUN LLIN (L923), 40 Can. Crm. Cas. 
406; 560. I. 


PART IV. SECT. 2. 


-K. Murray (1926), 
5Y PN. Ss, Rk. 119. - CAN. 

1336 iii, ~-—.}—T'be fundatental 
test on bail motions is the probability 
ol oprisoner’s evading justice.—THE 
STATH 0. PURCELL, [1926] 1. 2. 2073 59 
I. L. T. 111 —IR. 

1344 i —--— Severity of punish- 
ment — he ct may have regard to 

the serrouspess of the crime 
charged ; (6) the severity of the punish- 
ment; (e) the strength of the case on 
the depositions ; (d) the prospect of a 
reasonably speedy trial: & (e) the 
opposition of the A.-G.—THt STATE v. 
PourcenL, [1926] 1.1. 2073 59 1. T. 
J11 —IR. 

1344 11. -— - KRISHNA 
Cranpks Jagarre ev. R. 1927), 1. L. 7h. 
6 Pat. 802. --IND. 

1349 i. Conduel of prisoner— Tamper- 
any unth Crown witnesses, ]—'Tampering 
with the prosceution witnesses may be 
a good reason for refusing bail — 
KRISHNA CHANDRA JAGATLY. R. (1927), 
I. lL. RR. 6 Pat. 802.—IND. 


1349 ii. -| -Where bail wus 
opposed, on the ground that accused 
had heen arrested before investigations 
were complete to prevent bis tainpering 
with Crown witnesses :—Held: the 
magistrate wae not warranted in 
refusing buil for that reason.—Kox v. 
R. (1927), 48 N. L. RR. 267.—S. AF. 


PART IV. SECT. 4. 


1361 v. ~a—J—R. ov. StTAca 
(1925), . Can. Crim. Cas. 128.—CAN. 


Toe Srare 2. 


, a] 


— 

















1361 v 
PuRC ate “f 1926] I. R.! 


207; SY I. L. T. 

111. ae 
1361 —— ——]—-R. vv. NGA 
sav Hows (1927), 5 J. L. R. Ran. 276. 
o i, —---.}-—-The opposition of the 


Act, to the giving of bail, while en 

titled to great weight, does not bind 

the discretion of the ct.---Tint STATE 

vo. PURCELL, [1926] 1.R. 2073 391. wT. 
.—IR. 


141.— 
PART IV. SECT. 8. 
1401 v. ——-- ——.}~—Where a police 


Add. Annotation : 
ham, [1920] BP. 131. 


1439. Add. Annotation 
Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 
1445. Add. Citation :—87 J. P. Jo. 536. 
Annotation :—Refd. R. v. 
r. App. Rep. 66. 
~.| —The ct., in granting an application 
for leave to appeal against conviction « 
offered appct., in view of the 
interval before the hearing, bail on his own 
recognisance of £50 & that of a surety in the 
same sum.-—Rh. v. 
Cr. App. Rep. 26, C. CG. A, 
1446a. --—.]--~h. v. 


(1927), 20 C 


Cases 1866—1446a. 


—Mentd. Statham v. Stat- 


:—Mentd. Wt. 7. Chesshire, 


Davidson 


MacDonaLp (1928), 21 


Davipson, No. 3129b, post. 


magistrate refused to allow accused to 
be released on bail pending the pre- 
liminary hearing, an upplreation by 
Way of habeas corpus for necused’s 
release on baud was granted.—R. ve. 
MACDONALD, [1925] 2 W. W. t. 613.-- 


+ 


PART IV. SECT. 12, 


sl. Grounds for granting. |-- While 
tas not possible {oO lay down an dn- 
exible rule as to When a person cone 
vieted of an offence & sentenced to 
Hinprisonment, who appeals agaist 
his conviction, showd or should not be 
admuttied to ball pending the deter- 
mination of los appeal, i ws qmportant 
to bear in mind that every one is pre- 
sumned to be aimnocent. until legally 
convicted, & that so far as is humanly 
possible the Jaw sbould be so ud- 
ministered as not to do injustice to an 
Innocent person.—R. v. SMITH, LL v 
BARNARD (1924), 43 Can. Crim Cans. 
2): 56 0. L. li. 244.—CAN, 


sm. By Supreme Court of Canada.} 
—A judge of the Supreme Ct. has no 
Jurisdiction to admit to bad an 
accuscd person pending his appeal, 
Buch jurisdaction bemg couferred by 
Criminal Code, s. 1019 (1), upon the 
Chief Justice of the appellate ect. or a 
Judge of that ct. designuted by him.— 
STEELE v. Lt., Coes 2D. iL. RR. 470; 
[1924] S. C. 2. 13 48 Can. Crim. Cus. 
47.—CAN. 

ei. Time for entering into 
recognisanee.|--Ob an appeal from a 
sunLuary corivictlon, bince there 1s now 
no tume limit for filing the notice of 
appeal under Criminal Code, 8s. 750, 
there 18 po time litwt for entering into 





the recognisance Which may be given 
under sub-sect. ¢.— It. 1. BARILKO, 
[1924 4 DL. R. 8823 3 W. W. i. 


fie apa 
—-~-,}—R. v. DEsJARLAIS, 
11924] 3 W. W. Rh. 145.—CAN. 

sn. When application for release can 
be made -- Before return by gaoler show ny 
eause of commitment, |—Re Woon, [1923] 
To. de. RR. 62t; 49 Can. Crim Cas. 
19t; SYN.S. R. 471.-—-CAN. 





PART IV. SECT. 13. 


so. Refusal by sheriff-—-Summary com- 
pluint.)-- Held - an appeal to the High 
Ct. of Justiciary agulust a refusal ol 
bail was not confined to chses tried 
upon indictment. — Lipps. v. 
STRATHERN, [1926] S. ©. (J.) I 


| SCOT 


Cases 1458—1704a. 


ENGLISH AND Emprre DicEst SUPPLEMENT. 


Part V.—Proceedings Preliminary to Indictment. 


1458. 4dd. 


(1925), 89 J.P. Jo. 800. 


1459. Add. Annotation :-— Refd. Conn 7. Turnbull 


(1925), 89 J.P. Jo 300. 
1484. Add. Citation : 
15138a.- —.|/—R. 

C. C. 87. 
Annotation: 
1523. Add. 

11927} 2 Kx. 

Cr. App. Rep. 191. 
1536a. ——.]--lt. v. 

C. CL. ST. 
Annotation --—Mentd. lh. vr. 
1555a. -—-— - 

(TSO1). 4 dsp. SO 5 





(1927) 1K. B. 28s. 
Bpiel. 
566. 
Add. 
[1925] 2 kh. B.: 


Stamp & Heacock, 


1622. 
oo. 


~ 


PART ide SECT. 1, SUB-SECT. 2.—-A. 


1488 i .} —~—Where a man 
who a that he as under detention 
acquiesees in the situation there is an 
arrest, even though there Las been no 
actual touching of | his Rat 
JUIGGINS 7. MACDONALD a ae [1928] 





dD), Dae eo 2S OOS) W. OS. 
Ti53; 50 Can. Chink Cas. 68. CAN. 
1498 2. Necessary fo imform prisoner 


under what power eonsiable acting.j-- 

perpon about to be arrested 15 
entitled to hnow under what power the 
constable as arresting him &, af he 
specifies a cerfam power, which the 
person knows the constable has not 
got, he is entitled to objeet to such 
arrest & escape from eustody, such 
eustody not bemgz a Jawful one —- 
APPASANU MUDALIAR tT RL. (1921), 


J L. ut. 47 Mad, 11412.—IND. 
sp. Second arrest justified —- Furst 
arrest arieqular | - a oop. MALAISKY, 


PlOgo) 2 do. le B42, 438 Can Crum, 


Clas, 306- CAN 


PART V. asi s 1, SUB-SECT. 2. 
b). 


1555 v —-—— --+-+ .]-—Telegranmis from 
the * “police " of a Native State which, 
no addition to personal deseription of 


the fugitiwe A suggestions of In» 
possible movements, merely alleged 


that be was wanted for enibezzlement 
of money to the value of two laktlis, 
do not constatute credible mnformation 
or reasonable suspicion sufheient to 
justify his arrest without a warrant in 
British India~ Simopn CHanpra Roy 
CHOWDPHRBA t. a (i024), 1. La. RR. 82 
Cale. 319 —IND. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (e)). 

ai. Liquor Act, RS. A. 122 

(c. 226), s. 85 }-—Two palice ollicers, 

suspecting that aceused sold liquor 

contrary to the above Act, went to bis 





premises &, wilout disclosing their 


identity, asked him to serve them with 
liquor, which be did. Having con- 
sumed the liquor they ordered more, 
which was bemg served but not con- 
sumed when, disclosing their identity, 
they arrested accused without a war- 
rant :——licld: accused was ‘* found 
actually committing’? an offence, & 
could be arrested without a warrant.— 
R. vw. HILLS, [1924] 1 W. W. RK. 651; 





Annotation :—Refd. Conn vw. Turnbull 


—31T. L. R. 401. 
v. BOULTON (1871), 


Mentd. lm. v. Luberg (1926), 155 L. T. 414. 
Annotations :—Mentd. Rh. v. Harris, 
B. 587; R. v. Noble (1925), 20 


BouLron (1871), 


Luberg (1926), 135 I. T. 414. 
-— —. |—WUITE 
170 E.R. 648. 

1583. Add. Annotation :—Refd. Glamorgan County 
Council v. Glasbrook, [1924] ] K. B. 879. 
1611. Add. Annotations :—Refd. Poland v. Parr, a 
Mentd. Prager v. Biat- 
[1924] 1 Kk. B. 


Annotation :~-Folild. Isaacs v. Keech, 


' 1622a. 





Town Police Clauses Act, 1847 (c. 89), 


s. 28.]—Under the above scct. in order to 


entitle a constable to take a person into 


custody without a warrant it. is not necessary 


12 Cox, 


676 ; 


aan be, OP 
1663a. 
2 Hale, P. 


12 Cox, 


v. TAYLOR 


1678a. ——— 


ld. A.-G. vr. 


41 Can. Chim. Cas. 329; 20 Alta L. Ik 
156 AN. 





A ii. Mamnltoba Tempcrance Act, 
CM. A, 1924 (e 118), s. 114.J--R v 
ZENICK (Man.), (1927), 3 WLW. RR. det, 
48 Can. Crim. Cun 308.— CAN. 


PART VI. SECT 1, 
F. (a) 
ki. Warrant promatively issued—IJs- 
charge on habeas corpus—Ilie-arrcst. | 
Kan op. DAVID (N BB.) fI92Z8) 8 D. Lb. RR. 
237 CAN. 


SUB-SECT. 2. - 


x7. 49 Can. Crim. Cas, 351. 
PART V. SECT. aan 2. 


sq. Inclusion of words not anplic- 
able J—Where deft.’ arrest was Justi- 
fied, as he was not prejudiced in any 


Was ‘—Jleld:)  appheation for his 
discharge showd be dismissed, not- 
Withstanding the ainelusion aun the 
Warrant of words wlueh were not 


applicable & showd have heen omitted. 
—OVELRSLERS OF Tr Poor tv. MAr- 
RYAIT (1924), 42 Can. Crim. Cus. 182 5 
ST NZS R315. CAN, 


PART V. SECT. 1, SUB-SECT. 2.-- 
F. (c). ‘ 

1674 iii. -]-—-Where an arrest 1s 
not Justitied without a warrant, it is 
necessary for the constable making the 
arrest fo have the warrant in his per- 
BONnaL Possession, even although the 
person arrested does not demand its 
production. It a» not sufficient that a 
warrant has been issued directed to 

‘all or any of the police offleers ’? of 
the provinee, & 15 in possession of a 
constable on whose imnstructions by 
telephone another constable at oa 
diflerent place makes the arrest & 
delivers, the person urrested to the 
constable who holds the warrant.— 
Ri.t LINDER, [1924] 3.1. L. hi. 505; 
~W.W. 1. 646; 20 Alta. L. R. 415.— 


CAN, 

1680 v, —_—_ —- -—- —.]—R v. Warp 
(1925), 43 QO. L. RR. 569.-—-CAN.,. 

1685 v, An arrest on a 
Sunday under a warrant issued for an 
ae against Manitoba Temperance 
Act, GC.) A. 1924 (c. 118), is not Weal. 
——h ‘ SMITH, 11927] 2 D. L. R. 982; 
[y927) 1 WwW. W. KR. 73; 47 Can. 
Crim Cas. 345, 35 Man. Ll. It. 886.— 
CAN. 

st. Accused allegalily under arrest 
tithoul warrant }—-Where, when @ war- 


FVA 





Hy. BI. 15, 
A ele :—Consd. R. v 


the offence, 
honestly & on reasonable grounds believes 
that the person is committing it.—Isaacs v. 
KEECH, [1925] 2 K. LB. 354; 
133 L. 


that the person should be in fact committing 
| 

| 

| 

| 

| T. T. R. 432 


--——.|——-BRown's CasE (1647), 
«, at p 
Annotation: :-—Relfd. lowanie. Gossett (1845), 5 L. T. O. S. 











n.:; 1206 KE, 


provided that the constable 


041. J. K. B. 
T. 347; 89 J. P. 
; 23 L. G. tt. 4445 


189; 41 
28 Cox, C. C, 
cited in 
111. 


-|—BLATCHER v. KEMP (1782), 1 


R. 10. 


Wer (38238), 1 B. & C. 288. 


Jefferys (1821), M'Cle. 270. 

1678b. - —— -—-—--- Except when issued to A. & 
constable.|—WEATHERELL v. WATSON (1822), 
Li.. J. Q. S. Kk. B. 2. 


1704a. —-— To rehear charge - Justices equally 
divided. |—Appct. 


was charged with the 


rant was issued, accused was illegally 
under arrest’ because previously ar- 
rested without a warrant :--J/eld : it 
did not afleet the validity of the war- 
rant.—R. ov. BARILKO, [19214] 1 
W. W. . 605 41 Can. Crm. Car. 193 ; 
20 Ajta. L. li. 126.- -CAN. 


PART V. SECT. 1, SUB-SECT. 3. 

di. By other constables acting 
in concert J—The authority given by a 
search warrant to the constable to 
whom 14 is addressed extends to the 


_— 


other constables acting in concert 
with Jam under it.—It. ». DIAMOND, 
[1924] 1 D. L. R. 1083; 1 W. WwW. Rk 


dad, 42 Can. Crim. Cas. 90; 20 Alta. 


L. R. 60.-—CAN. 


Li, —— Valulity of anformation -~ 
The ct. refused to set aside a search 
warrant issued under the above Act, 
where the grounds of suspicion were 
written on a separate piece of paper 
attached to the information but not 
Initialled.—R. 7. WILson, Kar pp. Har- 
RINGION (1911), 40 N. BB. Lt. 384.--- 
CAN 





lii. —- —- J- A search warrant 
issued under the above Act will be 
quashed where no grounds of suspicion 
are stated yn the informatuon.—- RR. » 
NICKERSON, tn pp. Wuston ($911), 40 
N B.A. 3s82.- CAN. 


nORT V. SECT. 2, SUB-SECT. 1. 


RK. tv. MLAKER, 
290; 39 Can. Crim. 





pay aR, -b- 
sy 2W.W.W, 
Cas. 384 .—-CAN, 

@ ii. To try charge uithout inquir- 
ang as to arrest.}—Where an accused 
person 1s before a magistrate who has 
jJurnsdiction over the offence, the 
nagistrate need not inguire how he 
came there, but may proceed to try 
the case, notwithstanding objection by 
accuscd that he was wrongfully ai- 
tested without warrant.—R. v. AL- 
RERTS, eae D.L. RR. 863; 1 W. Ww. 
It. an CAN 

~—-~ —~-.}-—Tf accused be found 
Salis of a lesser included offence, it 16 
ulnecessary to amend the charge.--- 
QUN ve it., [1921] 4 DL. 1k. 182.—CAN. 


ei Zo hear charge on subse- 
quent unformation— ror rllegal arrest. ] 
a person is duly charged with an 
offence on an information under oath, 
. is arrested on a warrant duly issued 
& brought before the magistrate, the 








~~ 


1790a. — — 


1793. Add. 


1794. Add. 


1798a. Several prisoners charged 
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indictable offence of causing grievous bodily 
harm by the reckless & wanton driving of a 
motorcar. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appcet. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule msi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), s. 25:—Held: under that sect. the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of baving the bench reconstituted, & 
the rule must be discharged.—R. v. Henrr- 
“ore SHIRE JJ., Wa p. LARSEN, [1926] ] FR 
ayigp 95 Ls J. K. OB. 130; 
89 J P. 205; 42 T.L. R. 77; 28 Cox, C. C. 
90, D.C. 

Under Criminal Justice Act, 1925 
(c. 86) .J—R.v. Stroup, Av py. STROUD (1928), 
72 Sol. Jo. 826, D.C. 


Annotations :—Consd. R. v. Beebe 
(1925), 1383 L. T. 7386. Refd. Statham +r. 
Statham, [1929] P. 131. 

Annotation :-—Refd. FR. v. Brixton 


Prison, Er p. Shure, | 1926] 1 Ik. B. 127. 
on same facts—- 


we ee nT 


184 L. T. 1452. 


1804. Add. 


Cases 1704a—-1810c. 


Differentiation of charges——-One prisoner 
punishable summarily —Other prisoner punish- 
able on  indictment.] —-When charges 
are to be brought against more than one 
prisoner on the same set of facts, it is desirable 
that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 


to the contrary.—R. v. Corr (1925), 94 
L. J. K. B. 662; 1382 L. T. 800; 89 J. P. 


100; 41 TT. L. R. 418, 27 Cox, C. C. 778 ; 
18 Cr. App. Rep. 181, GC. C. A. 


Annotation :-~Consd. R. wv. 


Ely JJ., 
Aic p. Mann (1928), 93 J. PL 45. 


1810a. Add. Citations :—[1924] 1 IK. B. 248; 93 


1810b. —-— How proved.|—(1) An appeal 


1810c. --- - 


Ju. J. K. B. Go: 
C. C. 581. 


BO L. T. 414; 


27 Cox, 


lies 
to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
aw certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisanee inust be proved 
like any other fact. alleged in a criminal ct. 
—R. v. Surrn, [1925] 1 K. BKB. 603; bt Le J. 
K. B. 592, 1382 L. T. 799; 89 J. P. 70; 
41 J. i. R. 38593 27 Cox, C. GC. Ta25 18 
Cr. App. Rep. 170, C. GC. A. 
~--.] —Breach of reecognisance must 


be strictly proved.— R. ve. BUTLER (1926), 19 
Cr. App. Rep. 127, GO. C. A. 


magistrate’s jurisdiction 1s not ousted 
by the fact that at the time of the 
mformation & arrest accused Was 
under detention as the result of an 
Wlegal arrest without wWwarrant.— 
Roo. JOHNSON, [1924] 3 D. L. 1. 470; 
bat W.1. 828; 34 Man. L. RR. 100.-- - 


© ill. 








Prior wvlegal search. \}— 
Held: assuming a search to have 
been illegal, 1t did not artect sub- 
sequent proceedings under a war- 
raut, & there was nothmege to affect 
the yurisdicrion of the magristrate.-- 
R. v. Dipenta (1924), 42 Can. Crim. 
Cas. 152; 57 N. 83. R. 294.—CAN, 


PART V. SECT 2, SUB-SECT. 2.- E. 


sv. Admissibility of-—Whether notice 
to accused. essential. }—BRUNET v. K., 
(1928) 2. RR. 2543 (1988) 8. C. 7h. 
161; 49 Can. Crim. Cas, 257. —CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


1781 i. When remand granted.) --On 
&® prmsoner being brought before a 
inagistrate for trial on the day of the 
arrest the magistrate was informed 
hoth by the prisoner & by telegram 
from a counsel that the latter had been 
retained for the defenee & was requested 
bv them to grant an adjournment to 
perint of the counsel’s attendance : -— 
Held: the refusal under such cireuin- 
stances of w reasonable remand was & 
wrongful denial to the accused of the 
night grven him by the Criminal Code 


a a a a a a ee = 


to make a full defenee & have his 
counsel present.—R. ve HALLCHTukK 
(MucHuK) (Man.), (1928) 1 Do. be. a 
731; [1928] 1 W. W lt. 646. —CAN. 


PART V. SECT. 2, SUB-SECT. 4. 


ai. --— Justiftable homecede.|-— 
Rg. vw. Du Guay, [19Z8] 2 W. WwW. mR. 
4596: 50 Cum. Crim Cas. 318, 37 
Man. L. i. 103.—-CAN. 

1801 i. Form of commiumenl—Omis- 
seon of time of offence. A warrant of 
commuitment did not comply with 
Sumtnary Convictions Act, B.C., Elo, 
in not fixing the time when the offence 
was committed —J//eld : bad --lt. wv. 
Ropasrs, (1928) 3 We. OW. Re. 950 5 








141i Can. Crim. Cas. 190; 38 B.C KR. 
J6.—CAN 
1801 in. --—— WMrror ian statutory 


description of offence.J--Yhe nse in the 
Warrant of conmunitinent of the words 
33 


Instead of 


“ceremony of marriage 
the sta- 


“form of marriage,” as im 


tutory desermption, 1 no ground for 


setting aside a conviction, the mean 
ing aa beth eases bey the same 
& not distinguishable.-- Ror. Toor, 
[1924] 3 oD. L. R. 9853 57 N.S. |. 
35.-—CAN. 


PART V. SECT. 2, SUB-SECT. 5. 


gi. —R.v McARTHUR’'s BAIL 
(1897), 3 Terr L. Ro 37.--CAN, 

sw. Icstreatment of reeoanisauncce.)-- 
The estreatang of a recognisance by a 


—— 


I 
o 
St 


| 
| 
| 
| 
| 
| 


magistrate may be carmed out under 
Crhuninal Code, &. 10909, & any furthers 
neeessary proceedings follow wuder the 
subse poent sects. without the reg uire- 
ment of anv order of the ets.-—R. or. 
Mei y & Brown (1024), 84 B.C. OR, 
{$.-- JAN, 

sx -- JOR.» Marrrorr (1924), 
oT NLS. R 227.- CAN. 

SY. Notice of motion to accused 
& surches necessary. | Toe Mc ravisn, 
Keep. Brown (Man ), (1927) 1 2D. Ta. i. 
ROB, FlNeTy GOW. We. Tk 2823 47 
Can. Crim, Cas, 2ol.——CAN, 

ty A ~ When ordered) Me or. 
Tune S{I8Bo) 4d DL RTO, FIN25] 
2W.LW RR. T2b, ft Can. Crim. Cas. 
23 CAN. 

One surety bound 
vy CARNVERY, Lc p. 
kh. 4345 44 Can. 


sa. -—— - 
pasted of too 
llowas, [ID20) 4 1) iu 
Cirun Cas. 68.— CAN. 
sb --—— ~~ J—-R. t. 


a SULLIVAN 
29 WoL R W456; 1 DL RR, 


(191 

535 23 Can Crim Cas 174.---CAN. 
sd —- -~ —-~ Walhin diseretion of 

CoOuTI Rov. MeTavisy, frp. BROWN 


(Man... [1927] 1 D J. RO XY, [1927] 


tW W.R. t823 47 Can. Crim. Cas. 
Zol. CAN. 
sf. —-- ~ Discharge of. Roa ScuURAM 


jc 
(1845), 20.0 R 91 -- CAN, 
s -  frowdanece of | Roe. Mace 
DON (W985), 18 Can Crim Cay. 3st. 
—-C/ 


Cases 1823 —2105a. 


1823. -tdd. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part Vl.—Indictments. 


Annotation : — Refd. 
11929] 1 KK. BB. 419. 


Scammell  v. 
Hurley, 


1826. Add. Annotation :—Apld. Hart v. Hudson. 


[1928] 2 Kk. B. 629. 


1900a. Receiving property—Known to have been 


obtained by fraud or false pretences.|—To 
receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
—R. v. SCHWELLER (1924), 18 Cr. App. Rep. 
2,0. C. A. 


ude 


1910a. Fresh indictment in respect of another 


offence—Founded on facts disclosed in de- 
positions.|-—Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
thongh such fresh indictment is founded on 


1913¢. 


1913d. 


TYREMAN, No. 5359b, 





post. 








.}—Offences which may lawfully 
be charged in one indictment ought not to 
be distributed into more.—R. v. Surru (1926), 
19 Cr. App. Rep. 151, C. C. A. 


19138e. S. P. R. v. CARVER (1927), 20 Cr. App. Rep. 


3, 0. C. A. 

1934. Add. Annotation :—Folld. R. v Mosley, 
f1924] 2 K. B. 187. 

1937a. --— -~—-—.]—Counts for offences within 


Vexatious Indictments Act, 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions.—R. v. 
MOSLEY, [1924] 2 K. B. 187; 938 L. J. K. B. 


894; 130 L. T. 8381; 88 J. P. 91, 68 Sol. 
Jo. 715 7; 27 Cox, C. C. 685; 18 Cr. App. 
Rep. 69, C. C, A. 


Annotation :—Refd. R. v. Morgan, [1925] 1 K. B. 752 


facts disclosed in the depositions.—R. v. 
MoRGAN, [1925] 1 K. B. 752; 94. J. K. B. 
&9 J. P. 


672; 1383 L. T. 04; 
C. Cw. 13 
1913a. Multiplication of 


18 Cr. App. Rep. 180. C. C. A. 
indictments—Disap- 


4 Cox, C. C 


1978a. Larceny—Specific articles stolen must be 
set out.}—R. v. DouGLAS (1926),19 Cr. App. 
Rep. 119, C. GC. A. 


Ie Bods 


2102a. —— Prejudice to one defendant. ]——Persons 


Annotation —Generally, Refd. 2 


proved.|—(1) The ct. entirely approves of a 
ct. of trial dealing with all outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ect. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment.— 
i. v. TAYLOR (alias SAUNDERS, alias WALLACE) 
(1924), 18 Cr. App. Rep. 25, C. C. A. 

v. Taylor (1926), 19 Cr. 


arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
—h. v. TOWNsenn, li. v. HILDER (1924), 
18 Cr. App. Rep. 117, C. C. A. 


2105a. —---.]—Whcen a statement by one accused 


intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately.— 


App. Rep 146. 


R. 2. 


| 
185 ; 28 Cox, = S. P. R. v. Drake (1850), 14 J. P. 483 ; 
SEYMOUR 

| 


(1927), 20 Cr. App. Rep. 98, 


1913b. —-~ - --—.]—R. v. CLARKE, No. 2115a, post. C.C. A. 
PART VI. SECT. 2, SUB-SECT. 1.--A. | taken. —R. 7. Tu1ompson, [1928] 4 ! wolnan. They were convicted & 
1814 iii. ——— Newly criated offence. Do. R. 859: 50 Can. Crim. Gas. 183. | sentenced to death. Each of the 


~—A statute comes iuto force on the 
first moment of the day on which it 
receives the Royal assent, & if it be 
one creating a crime, an offence com- 
mitted on that day, even althourh 
before the actual time at which the 
Royal assent was given, is within the 
Act.—R. v. Locco, [1924] 1D. L. RR. 
501; 41 Can. Crim. Cas. 101.—CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 

1907 i. Separate rndictments in respect 
of same transacliton--Where act con- 
stitutes more than one offence —Atlempicd 


carnal ieee ye of ve girl) d& 
tdaulecent assaull. rae LANGLEY 
(N. BB.) [1927] 3 D. L. "he. 934; 48 


Can. Crim. Cas. 293. —CAN. 


PART VI. SECT. 4, SUB-SECT. 1. 


ti. —-.J]--Where the indictment 
was in the words of the enactment 
describing the offence :—Held: suffi- 
cient.—R. v. MCLACHLAN (1923), 56 
hy S. R. 413; 41 Can. Crim. Cas. 249.— 


ki. ——.]}--R. v. CANADIAN ALLIB- 
CHALMERS, LTD. (1923), 54 O. L. R. 
38.—CAN. 

n i. Identity of language with that of 
statute creating offe nee—-"* Car > used 
instead of ** motor car."}—R. v. YOUNG, 
[1928] 3 D. L. R. 225; 49 Can. Crim. 
Cas. 349; 60 N.S. R. 128.—CAN. 

0 i. Value of stolen property.J— 
re information should, therefore, state 
the value of the property alleged to 
have been stolen 50 as to determine to 
which class of crime the offence belongs 
& the nature of the proceedings to be 





OY Q) lu. R. 610.—CAN. 


sa. Rape.|}—R. v. Ross, [1927] 1 
D. L. R. 911; 47 Can. Crim. Cas. 71; 
59 N.S. R. 55.—CAN. 


PART VI. SECT. 4, SUB-SECT. 7. 


3am. Indecent erpoaure—‘* With in- 
tent to offend.”*|—Where the facts 
alleged necessanly implicd that the 
act. charged was committed ‘‘ wilf ully ’’: 
—Held: notwithstanding the omission 
of that word, the information was 
suflicient.—R. ». SMOTHERS (1924), 57 





N.S. h. 179.—CAN. ‘ 
PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a). 

{ i. -}~—Where ingredients of 


two distinet offences had been mixed 
together in a charge contrary to the 
settled principles of criminal pro- 
cedure & in violation of Criminal Code, 
a. 710 (3) :—Held: prisoner was entitled 
to a discharge. —R. v. Cur, [1924] 4 
Db. L. KR. 300; 34 B. C. R. 177.—CAN. 


PART ie SECT. 4, SUE Seer: 9.—B. 


2087 x] ” McDONALD 
(Ont.). here 2D. I. te. 787; 50 Can. 
Crin.. Clas. 65.-—-CAN. 


PART VI. SECT. 4, SUB-SECT. 9.—C. 
r. Read now ‘‘ 2102a i.” 
8. Read now ‘ 2102a ii.”’ 
t. Read now ‘‘ 2102a iii.” 
a. Read now ** 2102a iv.’’ 


2103 iti. —- —.)-—-A man & a woman 
were tried jointly on the charge of 
baving ,murdered the husband of the 


506 





uccused had apphed to the trial Judge 
for vw separate trial, on the ground that 
statesnonts had been imade by each 
Which would be adinissible in evidence 
against the porson making the state- 
ments, but which tended to merimiuate 
the other aecused, against whom the 
statements would be madnniyssible. 
he trial judge had refused = the 
applications *--//eld:) the refusal of 
the trial yudge to grant separate trials 
did not amount to uw miscarriage of 
justice, \ afforded no ground of appeal. 
---A.-G. ou. Joyer, A.-G. v1. WALSITT, 
[1929] I. R. 5626.—IR. 


PART VI. SECT. 4, SUB-SECT. 10.- -B. 


2120 v. -—Where the trial 
judge had tried together ufteen charges 
against the risoner for different 
oftences :—Held : there was no reason 
disclosed to question his diseretion in 
doing so, since he sat without a jury, 
& the offences were all of a similar 
character & connected together by 
being parts of a systematic course of 
criminal conduct. pursued by prisoner. 
—R.v. DoFF (Sask.), [1929] 1D. L. R. 
152: 50 Can. Crim. Cas. 246; [1928] 
3 °W. W. BR. 550. —CAN. 





PART VI. SECT. 4, SUB-SECT. 10.—C. 


p i. —— Suborning perjury & 
fabricating evidenee.}—The accused, 
who was charged in the one indictment 
with suborning perjury &, also, with 
fabricating evidence in connection with 
sald offence, applied for an order requir- 
ing the Crown to sever the indictment 
& elect to proceed tirst on one or other 


2115a. —— 


2155a. 


2204a. 


was not conducive to the ends of 
[1928] 3 W. W. it. 226; 50 Can. Crim. 
Cas. 292.—CAN. 

ea VI. SECT. 4, SUB-SECT. 10.—D. 


ois goods.|—R. v. 
[1927] 4 
WwW. W. 


77.—CAN. 


——.]—Indictments should not 
be multiplied. but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment.—R. v. CLARKE 
(1925), 18 Cr. App. Rep. 166, C. C. A. 


-J}—R. v. LuBera, No. 3156d, 








post. 


2195. Add. Annotation :—Refd. R. v. Central 


Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 








Wrong statute inserted——Later 
statute in similar words.|—The accused. who 
was a trustee under a will, was charged with 
having in Mar. 1916, fraudulently converted 
to his own use certain shares deposited with 
him by a co-trustee. In an affidavit filed by 
the accused in defence to proceedings for an 
account commenced against him by the co- 
trustee in the Ch. Div., the accused swore 
that he had, with the approval of his co- 
trustee, invested the capital in his own 
business. Subsequently, in his preliminary 
examination in bkpcy., be made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by him. He was 
indicted for fraudulent conversion as a 
trustee under Larceny Act, 1916 (c. 50), 5. 21, 
but the judge, on his notice being brought 
to the fact that that Act was not in force 
at the time when the offence was alleged 
to have been committed, allowed the indict- 
ment to be amended by the substitution of 
Larceny Act, 1861 (c. 96), s. 80, for the Jater 
statute. The two statutes define the offence 
in almost: precisely the same words : —//eld : 
(1) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), s. 5 (1), by reason of 
the wrong statute having been inserted, but 
in view of the fact that the offence under the 
earlier Act was defined in almost the sume 
words as those used in the later Act, applt. 
could not have been prejudiced by the amend- 
ment, nor could injustice have been done to 
any defence that he might have had. The 
amendment was, therefore, rightly allowed ; 
(2) the accused was not protected from 
prosecution by Larceny Act, 1861 (c. 96), 
s. 85, either in regard to acts disclosed by his 
affidavit or in regard to acts disclosed by his 
preliminary examination in bkpcy., as such 
disclosures were not ‘‘ in consequence of uny 
compulsory process of any court of law”’; 
(3) the admissions in the preliminary examina- 
tion in bkpcy. were not admissions made 
‘fin any compulsory examination or deposi- 
tion before any ct. on the hearing of any 
matter in bkepy.,’” & could, therefore, be 


fe osc 


Cross (Sask.), 
R. 432; 49 Can. Crim. Cas. 
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riven in evidence at the trial without infring- 
ing Larceny Act. 1916 (e. 50), 8. 43 (3).— 
R. 0. TOTTTA (it 929). 110 lL. T. 7O1L; 45 
T. I. R. 357; 21 Cr. App. Rep. 85, C. C. A. 


2219a. Se aa en was accused of having 


obtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. Theindictment contained cighteen 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
sums of moncy by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as origmally framed ran: 
‘‘ by falsely pretending that he would appoint 
».. aS Manager.” At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to read “ by falsely pretending 
that he was in a position to appoint.”’ ete. 
The jury convicted applt. on all counts :-— 
Held: (1) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
1915 (ce. 90), 8s. 5 (1), 1s an amendment of a 
defect in form, & not the alteration & revision 
of the substance of a charce, such as had taken 
place in this case, which must neccessarily 
prejudice accused: (2) the convietion for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment) had in each case intended to 
part) with their money; (8) Larceny Act, 
1916 (c. 50), 5. Lt (3), could not apply where 
the indictment) had charged false pretences 
& was up to the last moment wrong in sub- 
substance.—R. ie Roa (1927), 136 L. 'T. 
671; Y1 J. = 9; 43 T. L. R. 250; 28 
Yox, GC. C. 536 va CG. A. 


2295a. Bill for ne True bill found for indecent 


assault-—Necessity for fresh indictment. |—An 
indictment for rape was put before the 
grand jury & they indorsed on it, “ No true 
bill tor rape. A true bill for indecent assault 
(aggravated), but no indictanent for Indecent 
assault was put before the grand jury. The 
prisoner was convicted :-—Held: as there 
was no true bill for rape, & as there was no 
indictinent for indecent assault, the con- 
viction must be quashed.—R. v. KITCHING 
(1929), 141 L. T. 687; 45 T. Ta R. 5693 21 
Cr. App. Rep. 116, ©. CG. Al; subsequent 
proceedings, 21 Cr. App. Rep. 144, G. C. A. 








2316. For * Criminal Law Amendment Act, 1835 


{c. 35),”’ read ‘6 Criminal Law Amendment 
Act, 1885 (c. 69).”’ 


of the two charges :—Z/eld : the joinder 2161 i. Cases not requiring separate , charge which a distmet ct. Judge has 
trials—Similar acts--Senarate indecent | 
justice &, therefore, the order should assaulis.J}—An indictment. charged 
granted.—R. ” BRAUN (Sask.), accused with indecent assault upon one 
little girl, & indecent assault, involving 
murder, upon another little girl. Both 
offences were libelled as having been 
aan ee ag vay at S.:— 
eld : ce offences charged were so 
pla Or eed Frere wane Stee ee Ue & 
r . . 923; i 3 Character as to justify their inclusion 
Dee ad Cae ee in one indictment, & no. sufficient 
reason had been shown for separation 
of the charges.—H.M. ADVOCATE 0», 
C. (J.) 65.— 


no Jurisdiction to try ubpder any cir- 
stances, cunnot be tried by such judge 
op a substituted charge, over which 
the judge has jurisdiction, on the 
election of accused —-lIi. vr. CROVI, 
[1924] 4 te L. Rk. 1072; 3 W. W. lt. 
ss -—CA 

i —-—,J—- An indsetment 
dieclosine no offence & had in law, was 
amended at the trial »o ax to muke it 
an ontirely different charge -—Held: 
the amendment ought. uot to ats been 
made.—h. v. Lorrus (1926), 45 Can, 
Crim. Cus. 390; 59 O. L. R. 65 —CAN, 





PART VI. SECT. 4, SUB-SECT. 10.—E. 


2152 i. Cases requiring separate trial— 
Indecent assault & theft—Acts formin 
part of one transaction.}—R. v. CASSIDY 
(Ont.), [1927] 4 D. L. R. 1106; 49 
Can. Crim. Cas. 93.—CAN. 


IS {1926} S 


e 


PART VI. SECT. 4, SUB-SECT. 13 


ki. ——— Attempt to ‘give furisdic- 
tion.J}—A person committed on 4 
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PART VI. SECT. 4, SUB-SECT. 14. 

2241 i. 1pplication must he made to 
court as fie }—R. v. HANEY, [1925] 2 
D>. L. PR. 833 43 Can. Crim, Cas. 297 ° 
65 U. Le lt. 293.—CAN, 


Cases 2365—2839a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part VIl.—Trial of Indictments. 


2365, Add. Annotations :—Folld. R. v. Dennis, R.- 

v. Parker, [1924] 1 K. B. 867. Apld. R. +. 

McDonnell (1928), 20 Crs App. Nep. 163. 
Refd. It. v. Williams (1925), 19 Cr. App. Rep. 
67. 

2365a. .}—A criminal] ct. has no juris- 
diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 
secution & counsel for defts.—R. v. DENNIS, 
Rk. v. PARKER, [1924] 1 K. B. 867; 93 L. J. 
K. B. 388; 130 L. T. 830; 88 J. P. 84; 40 
T. lL. R. 420; 68 Sol. Jo. 568; 27 Cox, 
C. C. 632; 18 Cr. App. Rep 39, C. C. A. 

2365b. —-—— ——.]—R. v. MCDONNE TT, (1928), 20 
Cr. App. Rep. 163, C. C. A. 


2567. Add. Annotation :—Folld. 
(1924), 18 Cr. App. Rep 121. 

2567a. -}+—(1) Applt. was charged upon an 
indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 








hk. v. Hussey 





charges of false pretences might be taken | 
into consideration when awarding sentencc, 
but the ct. refused as they were not offences | 


o t om mawmslawn whe 4aue wae 4 or au eens i wisan leam, =z = 


the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but if might take them into consideration 
it certain conditions were fultilled.—R. v. 


Lioyp (1923), 1380 L. T. 819; 27 Cox, C. C. 
576; 17 Cr. App. Rep. 184, C. C. A. 


2571a. Plea of guilty-- By person fit to plead but 
not responsible for his actions Effect of 
plea.|—R. vo. TeBBITT (1912), Zunes, Apr. 26. 

2582. Add. Annotation :—Refd. KR. v. Gordon 
(1925), 138 L. PT. 734. 

2585a. Crime involving more serious offence in 

foreign country— Possibility of prosecution by 

foreign Government.|— RK. ov. FRitpERIKSEN 

(1027), 164 1. T. Jo. 45. 

Add. Annotations :--—-Mentd. Ik. 
[1927] 2 kK. L. 587; R. 
Cr. App. Rep. 38. 

2710. Add. Annotation :—Refd. R. v. Birch (1924). 
93 bh J. KR. B. 385. 


2594. v. Harris. 


v. Juiiddle (1928), 21 


PART VII. SECT. 1. 


2365 i. Separate ndictments—-Cannot 2HOMPSON, It. 0. 


(2711. Add. Annotations :—Mentd. R. 


| Jound— Criminal Code, 8. 


». Harris, 
[1927] 2 kK. B. 587; RB. v. Liddle (1928), 21 
rr. App. Rep. 3 

2730. Add. Annotations :—Refd. R. v. Birch (1924), 
93 L. J. K. B. 385; R. v. Harris (1927), 20 
Cr. App. Rep. 144. 

2730a. .]—Where, at the trial of 
an accused person for a criminal offence, a 
witness for the prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness.— 
R. v. Brrcw (1924), 93 L. J. K. B. 885; 88 
J.P.59; 40 T. L. R. 365; 68 Sol. Jo. 540; 
18 Cr. App. Rep. 26, C. C. A. 

2731a. After close of case for defence.]|—A judge 
at a criminal] trial has the right to call a 











ut yusuce, but in order that injustice should 
not be done to accused. a yudge should not 
call a witness in a criminal trial after th 
for the defence is closed. except in a 


JULIA LE CILUUUY Cb LOresee, Ol the 

prisoner.- R.v. Warris, [1927] 2 BK. wD 

96 L. J. KR. B. 1069, 137 T. 53 

he Ps We 43 Tod. kh. 7743 28 oe 

432; 20 Cr. App. Hep. 86, ©. C. A. 
-lnnotation :-—Distd. ht. v. Liddle (1928), 21 Cr. App. Rep. 3. 
2731b. —-— Where defence of alibi raised.|—R. 

v. LIDDLE (1928), 21 Cr. App. Rep. 3, ©. C. A. 
2746. Add. Annotation :—-Mentd. Royal Iixchange 


L. 


2823. Add. Anrmnotation:—-Apld. R. v. 
(1927), 20 Cr. App. Rep. 92. 
2839a. Reference to fact that photographs of 
accused shown to witnesses. |——(1) Counsel 
for the prosecution should not employ as 
part of his case the fact that certain witnesses 
have been shown a photograph of prisoner, 
even if the showing of the photograph was 

perfectly proper. 
(2) Where ao police witness has been asked 
by priscner ‘‘ where did I stay on the night 


Baggott 


825.]--li. r. Cus. 8.—CAN. 


FOULKES (1908), 16 


he tried goiuntly.|—A purported trial of 
two or more persons on pbeparate 
eharges for different, offences 18) a 
nullity, even though ther counsel 
offers no objection, o: consents, thereto. 
—R. ov. Tinmemuyvocn (Alta.), [1928] 
4D. L. KR. 43713 [1928) 8 Wo. OW. rR. 
225; 50 Can. Crim. Cus 206.-—CAN. 
ai. Stealing parcels from mails 
d& receiving parcels so stolen.|\—Held : 
accused entitled to be tried by a jury, 
even though the value of the property 
stolen did not exceed $200.—lKh. +. 
IWANCHUK, [1927] 3 D. LL. R. 539, 
[1927] 2 W. W. RR. 325; 48 Can. Crim. 
Cus. 213; 22 Alta. L. R. 595.— CAN. 


_ Bil, ~-— Right to clect for trial by 
judge without gury— After true bill 





Aan: a It. 608.-—CAN. 


mone Effect of clection.J— 
R. wie (Alta.), [1927] 1 D. L. R 
ST4,. [1027] 1 W. W. R. 
Crum. Cas. 38.-—CAN. 


sa. Offence punishable on endictment 
or on sumonary conrictia, —Deersion as 
to method of tnal.]--~Where a statuto 
mukes an offence Nishauble on 
indictment or on sumimury conviction, 
it makes it cither an indictable offence 


29; 47 Can. 


or a non-indictable offe ice, & confers 
on the Crown prosecutor on the trial 
magistrate, perhaps partly on each, the 
night or‘ option ’’ of deciding how each 
particular offence shall be considered, 
tried & punished.—It. v. DENIS (Man.), 
11927] 3 W. W. WR. 400; 49 Can. Crim. 
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PART VII. SECT. 5, SUB-SECT. 1. 


pi. —-—- Nffect of—Accused estopped 
from callung on prosecution to establish 
malt.J—R. v. ROvONELLI (1925), 44 
Can. Crim. Cas. 354.—CAN. 


P ii. Induced by mistake—Right 
to Tahaan: ]--R. v. An Tom, [1928 | 2 
D. Ids. lhe bar 49 Can. Crum. Cas. 204 ; 
60 N.S. ie —CAN. 


——— - -—~.]—Where accused is 
fauicted for murder, the question of 
Insanity is raed by w plea of not 
euilty as much as the fact of killing.— 
Rh. ow. McCoskey, [1927] 2 D. L. R. 

47 Can. Crim. Cas. 122; 60 
R. 41.-—CAN. 





Hay, 
O..1i 
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of the alleged crime?” &, in his answer, 
has launched a scries of fresh charges against 
the accused, relating to his stay at that 
place, but based on mere suspicion & not 
included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice & the determination of 
the appeal which has succeeded shall count 
towards the completion of the earlier sentence, 
even though there has been no application 
by applt. to that effect.— R. v. HasLam (1925), 
134 I. T. 158; 28 Cox, C. C. 105; 19 Cr. 
App. Rep. 59, C. C. A. 

Annotation —-As to (1) Refd. R. v. Daily Mirror, For p. Smith, 
[W927] 1K. B.S 05. 
2839b. Second trial—Reference to quashed con- 
viction.]|—(1) On an allegation of breaking & 
entering the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside ona 
venire de novo the conviction quashed should 
not be mentioned to the jury at the second 
trial.— Rt. v. LLoyp (1924), 18 Cr. App. Rep. 
12, C. C. A. 

2839c. Overstatements.] -—-R.v. DnriscoL, & Row- 
LANDS (1928), 20 Cr. App. Kep. 16], ©. C. A. 

9862. ddd. Annotulitons :—Mentd. R. v. Harris, 
(1927, 2 KB. $87; Rev. Liddle (1928), 21 
Cr. App. Rep. 3. 

93867. Add. Annotations: —Refd. ht. v. Harris, 
[1927] 2 K. B. 587; BR. vr. Liddle (1928), 21 
(Cr. App. Rep. u. 

2878a. .—On a plea of guilty (1) there 
must be legal proof of any previous con- 








PART VII. SECT. 7, SUB-SECT. 6.—C. 


se. Jcffect of crogs-cremeunation of 
partis own witness. jJ—-W here a party 
is allowed to cross-examme his own 
witness, the eflect of that, 


the polace, but the Crown, & this duty 
should be discharged fawly & fearlessly 
& with a full sense of the responsibility | 4 
attaching to the position. 
case the duty of the Crown 1s to place 
before the ct. all materials respective 


Cases 2839a — 3011a. 


victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fulfilled. 
—R. v. FINNEY (1924), 18 Cr. App. Kep. 
41,C.C. A. 

2895a. S. P. R. v. Wunt (1847), 2 Cox, C. C. 261. 


2986a. Defence of alibi--Should be raised at 
earliest possible moment.|—R. v. JONES 
(1928), 21 Cr. App. Rep. 27, C. C. A. 

2988a. --—--- Should not refer to probable con- 
sequences of verdict of guilty in murder trial.] 
-- Ki. ve. FRAMPTON (1928), 21 Cr. App. Rep. 
17, ©. C. A. 

2995a. —-—-./—If the ct. is of opinion that there 
iS no case against accused, it ought to be 
withdrawn from the jury.—R. vo. HasLAM 
(1926), 19 Cr. App. Rep. 168, C. GC. A. 

3007a. -J—-(1) On a trial for larceny as a 
bailee there must be a direction on the point 
whether the conversion was fraudulent or 
not. 

(2) An accused person must be asked 

whether he wishes to give evidence on oath 
or call witnesses.—HR. v. Moore (1924), 18 
Cr. App. Rep. 29, C. C. A. 











3008. .4dd. Annotation :—Distd. R. v. Villars 
(1927), 20 Cr. App. Rep. 150. 

3009. Add. Annolatwon :—Folld. RR. v. Villars 
(1927), 20 Cr. App. Rep. 150. 


3010a. Should give evidence from witness box. |— 
A deft. is entitled under Criminal [Evidence 
Act, 1898 {c. 36), to give his evidence from 
the witness box. The ct. in ordering other- 
wise must exercise a judicial discretion.—R. v. 
Peas (1024), 18 Cr. App. Rep. 100, 
be, Oar 3 


3011a. ———.]—A deft. witness may in a proper 





Pp ii. Witness dangerously al— 
| Use of.-—Under Crimes Act, 1900, 
Ms only so much of a deposition 
tendered in evidence should be read 
to the jury as is relevant & properly 
admissible in evidence.—R. v. GLOVER 


Ina capital 


cxammation must be to discredit that. 
witness altogethor & not merely to 
get. rid of part of his testimony, & 
hence that witness’s evidcnee must be 
excluded ultogether. In the case of a 
witness for the prosecution, this means, 
so fur as it supports the case for the 
prosecution, for obviously the defence 
Iw entiticd to rely on sO much of bis 
evidence as supports their case. It. 
». MoKBUL KIIAN (1928), 1. L. 2. 96 
Cale. 145.- -IND. 





PART VII. SECT. 7, SUB-SECT. 6.—D. 


se. After close of case for prosecution— 
Witness called to supply omission vie 
evudence.}—R. ve. Herworrn, [1928], 
App. Dd. 2060.- S. AF. 


sf. After plea of quilty-——T'aking evr- 
dence of complarnant —Kor purpose of 
decading sentence.|- While at is within 
the power of the judge, after w plew 
of guilty has beon entered & before 
sentence is passed, to hear t he evidence 
of the complainant in order to assist 
him in deciding on the proper sentence, 
he must avoid the dunger of giving 
consideration, in passing sentence, to 
ageravating eit cumstances disclosed by 
such evidence which mnay change the 
character of the offence charged uganist 
the prisoner. —h. v. WHEPDALFE, [1927 | 
x wW.W. RR. 704: 49 Can. Crim. Cas. 
62; 22 sask. L. R. 118.—CAN. 


PART VII. SECT. 7, SUB-SECT. 7. - -B. 
2816 iii. —-— .-—-The duty of u 
Public Prosecutor is to represent, not 





| 
| 
Cross- | 
| 


of the question as to whether they 
exculpate accused or mcruminate hum, 
KUNA SUBUDHT eo. LR. (1928), 1. RR. 
8 Pat. 289 —-IND. 


PART VII. SECT. 7, SUB-SECT. 7. 
E. (a). 


i. w--Held: the mere fact 
that accused did not have the assistance 
of a Jeyval adviser did not show that he 
had not had a full opportunity tor 
cross-oxamination, #8 he was present 
When the deposition was taken & 
made no request for time or delav.—- 
Roe. McDonaLp, [1927] App. D. 110.— 
Ss. AF. 


k i. —— ]—It. oo. MceDonaup, [1927] 
App. I). 110.---S. AF. 


pi. --- - - = Whether attendance 
Pprocurable under subpanda \—-G. was 
indicted for incest. S.. a dwughter of 
uccused, Who had made a deposition 
at petty sexsions in which sbe swore 
that accused had committed the 
alleged ofience, was called as a withess 
at the tral, & failed to appear having 
gone into the Irish Froe State. Her 
deposition was read to the Jury, who 
having heard the accused's evidence, 
convicted him of the offeuce charged . 
—Iicld: the conviction should be 
quashed, os it had not heen shown that 
the attendance of the witness, whose 
deposition bad been put in evidence, 
could not have been procured by 
service on her of a writ of subpoena 
under the Irish Free State Act, 1924.— 
Rh. v. GILCHRIST, [1925] N. 27.—-IR. 
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(1928), 8S. 1. N.S. W. $825 45 N.S. W. 
W. N. 148.—AUS. 


sp. Proof of absence.}—CAUFIELD  , 
R. (1926), 48 Can. Crim. Cas. 1093 
(). R. 42 K. B. 449.—CAN. 


PART VII. SECT. 7, SUB-SECT. 8.—C. 

k 1. --—— —-——.]}-—-Where a person 18 
charged with stealing goods, & the 
fact that the goods were sold & 
delivered to him 1s proved in evidence, 
the case must not be allowed to go to 
the jury.—lh. wv. Firsnn (1924), 42 
Can. Crim. Cas. 15U0.—CAN. 

st. Trial without jury - Defending 
counsel entilled to make submission that 
evidence for Crown unsufficvent.J—TIt. 
vy JONES (Sask.), [1927] 3 D. L. R. 679: 
47 Can. Crim. Cas. 380; [1926] 3 
W. W. TR. 313.---CAN. 





PART VII. SECT. 7, SUB-SECT. 8.~- D. 


3011 iii. As to provlous con- 
viction.j—L. v. CrepoLa (Ont.) (1925), 
49 Can. Crim. Cas. 120.—-CAN. 

o i. w+ Two panels, tried 
together on one complaint, cach gave 
evidence under Criminal Ividence 
Act, 1898, s. 1. Ln the opinion of the 
judge the evidence —_ ot neither 
incriminated the other - 7/eld + neithor 
was entitled to cross-cAaandne the 
other, such right of cross-cxamination 
being Hmited to the case where, in 
the omnion of the judge, the evidence 
given incrimuated, or tended to merimi- 
nate, the fellow pancl.—GEMMELL & 











Cases 30lla—3136a. 


case be asked in cross-examination whether 
he imputes improper motives to the wit- 
nesses against him.—I.. v. WILson (1924), 
18 Cr. App. Rep. 108, C. C. A. 


3051. Add. Annolation : —Refd. QR. v. Dunkicy 
(1926), 134 L. T. 632. 


3056. Add. Annotations :—Refd. R. wv. Harris, 
[1927] 2 Ky. B. 587. Mentd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. 

3060. Add. Annolation :—-Refd. KR. v. Harris, | 


[1927] 2 K. B. 587. 


3063. Add. Annotation :---Refd. ht. v. Harris, 
[1927]2 K. B. 587. 

3065. Add. Annotation :-—Refd. R. v. WUarris, 
[1027] 2 K. B. 587. 


3090a. Accused writing & handing in signature. ]— 
Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in.---R. v. Baaaorr (1927), 
20 Cr. App. Rep. 92, C. C. A. 

3120a. — To assist undefended prisoner—To 
cross-examine.]-—The ct. should assist an 
undefended prisoner in putting questions by 
way of cross-examination.—R. v. BarkKER 
(1927), 20 Cr. App. Rep. 70, C. C. A. 

3120b. —---- -——- To inform prisoner of right to 
give evidence on oath.| -—ht. v. VILLARS (1927), 
20 Cr. App. Rep. 150, C. C. A. 

3122a. -——- Does not include making disparaging 
suggestions.|— There ought not to be a 
suggestion trom the Judge that deft. on trial 
has previously appeared in a criminal ct.— 





MFAYDEN vt. MACNIVEN, [1928] 8. C. | 


(J.) 4.—-SCOT. 


PART VII. SECT. 7, SUB-SECT. 9.—A. , jury.J-—lt. v. 





3122 i. Function of judge— Includes 
asking leading questions—d suggesting 
to counsel lo waire their rights to address 
Wisr (1925), 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


R. v. MILLER (1926), 19 Cr. App. Rep. 84, 
C. C. A. 


3129a. -|}—A direction must make it clear 
that the onus of proof is on the prosecution. 
—R. v. Hayton (1925), 18 Cr. App. Rep. 
169, C. C. A. 


3129b. -]—(1) When the evidence on the 
facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 
version of the facts to accept, they should 
acquit. 

Observations on (2) the granting of bail 
by the trial judge, & on (3) the relation of his 
opinion of the verdict to the appeal.—R. v. 
DAVIDSON (1927), 20 Cr. App. Rep. 66, 0. C. A. 


3129c. —--—-.]—A summing up must make it clear 
to the jury, especially where there is con- 
flicting evidence, that the onus of proof is on 
the prosecution.—R. v. REEs (1928), 21 Cr. 
App. Hep. 35, C. C. A. 


3133a. -.|—-While a judge is 
entitled to express ies ie view of any evidence, 
he ought not to “ invite ” the jury to make a 
definite finding: any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
solely theirs.—R. v. Mason (1924), 18 Cr. 
App. Rep. 131, C. C. A. 
3136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.|—(1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 
(2) 1t is wrong to invite a jury to con- 














of the distinction between evidence of 
sulentihe opimton & evidence of actual 
inaterial facts & sutherently remind 


44 Can. the jury that such opimons were not 


3061 1. —— radence omitted Crim. Cas. 109; 57 O. L. R. 446.-— testimony as to facts, & should 
advertently.J—R. v. GREGOIRE (1927), CAN. a aang a direct ele us rere 
47 Can. Crim. Cas. 288; 60 0. J. R. ae - : ore Ktances proven as actual objective 
363.-—CAN. ; eee pepe ria sal ae ae cate | facts nist not only be consistent with 

k i. ——-~.J—Held: it Was incom- — entitled to “put leading questions to Hen sunt peur teed PUe Tevet ano ve 

inconsistent with any reasonable hy po- 


petent for the prosceeutor to recall a 
witness after the cuse for the prosecu- 
tion bad been closed; the only car- 
cumstances 1) which a witness might 
be recalled afte: the case had been 
closed being when this was done by 
the judge cc proprio motu in order to 
clear oup an ambiguity in the 
Witness’s evidence a. NEILLE v. HM. 
ADN OVATE, [1929] 5. C. (J.) 50.— SCOT. 


PART VII. SECT. 7, SUB-SECT. 10.—B. 
fi. ~~ .J}—Where 1t was objected 
that the A.-G. execreled the right of 
reply, although deft. had called no 
witnesses :—Jleld. the A.-G. was not 
bound to sum up for the Crown on the 
conclusion of the evidence of the 
prosecution, but had the mght of 
reply.—Rt. v. MCLACNLAN (1923), 56 
oy S. R. 413; 41 Can. Crim. Cas. 249.- - 
A 


PART VII. SECT. 7, SUB-SECT. 11. 

hi. -—— Zo decide whether evidence 
admissible.J—1fL evidence is tendered 
to prove the inudmussibility of evidence 
primd facce admissible, 1t 1s the duty 
of the Judge to receive & to decide the 
question of admissibility before the 
evidence 18 given in the healing of the 
jury.—R. ve. TREANOR, LK. vt. FLOOD, 
lt. v. TREANOR, K. v. KELLY, [1924] 
2]. LR. 193.—IR. 

h ii. To decide whether uitness 
by his admusewn v8 accomplice. j—lt in 
fur the Judge, & not. for the jury, to 
decide on ab aduussion by a witness 
whether he 1s or is not an accomnplice.— 
au YOUNG, {1923} Ss. A. 8. 2 35.— 





& witness, the answers to which are 
calenlated to prejudice accused —R. 
v LAUBSCHER, [1926] App. D. 276.— 


. AF. 


PART VII. SECT. 7, SUB-SECT. 12.—A. 


31291. Direction asto onus of proof j— 
R. «2. KOLowRJYGO (Man.), [1926] 2 
Cen R. 126; 46 Can. Crin. Cus. 35.— 


3183 iv. .}-—-A jJudgr, 
In suInming up to wu jury in a criminal 
case, is entitled to comment strongly 
on the facts.— Rh. ov. SUTHEKLAND, 
{1927] App. D. 88.—S. AF. 


ge (p. 297) i. Where jury dis- 
agree.J—A direction which amounted 
to no wore than telling the jury that 
it was the duty of the inmority not to 
allow any wilful or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the view 
of the majority :—Held: not a mibp- 
direction.— R. »v. OLHOLM & MCPHER- 
BON, (1925) V. LL. RR. 38773 47 AJL. TT. 
10; $1 Argus L. R. 228.—AUS., 


g (p. 298) i. ---— Dorstinctron between 
evidence of farts & erapert opinions. |— 
Where there i not only no direct 
testimony of eye-witnesses that an 
alleged criminal act was committed, 
but there is the direct testimony of an 
eye-witness culled by the Crown that 
the act had not, been committed, & the 
Crown relicb on a chain of circum 
stantial evidence in which the opmionus 
of scicntific witnespbes are referred to as 
an important link, the charge to the 
jury should point out the umportance 
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thests which would leave him innocent. 
-~ KR. v. Histor, [1924] 1 VN. AK, 
887; 43 Can. (C'rnm. Cas. $84 _— CAN. 


-——— Statements as to powers 
of Court of Crnunal Ayppeal.}—A 
Judge in his charge to the jury made 
statements to the effect that *‘ In the 
Ct of Criminal Appeal, in the event 
of your finding a verdict of guilty, 
prisoner’s counsel is entitled to have 
tbe whole matter reviewed,’’ & ‘“‘ When 
a case goes to the Ct. of Criminal 
Appeal the natural bent of their minds 
is to give prisoner the benefit of the 
doubt ”’ :—J/eld - the statements, 
taken in fais proper context, did not 
amount to misdirection of such a 
character as to render the trial un- 
satisfactory, though it was desirabic 
that such references to the Ct. of 

sriminall Appeal should not bo made.— 
aa i, v. MURRAY, [1926] I. Kk. 266.— 


au. -—— —-—~- Reading passages from 
law reports.J— Though reading passages 
from Jaw reports is, as a rule, undesir- 
able, it is not a misdirection.—R. vt. 
Nua Tin Gy (1926), I. L. R. 4 Ran. 
488.—IND. 


a iii. ——- Reference to opinion 
in tert book.j~- 1t is irreguiar & improper 
for the presiding Judge in his summing 
up to the jury in a criminal trial to 
refer to an opinion expressed in a text- 
book, even though another passage 
in tho same book has been put to a 
wituess during the course of the trial.— 
kt. v. MOFOKENG, [1928] App. D. 132.— 





sider whether deft. is ‘‘ the sort of person”’ 
likely to commit the offence charged.—R. 
us aa ee (1925), 18 Cr. App. Rep. 164, 


3137a. Where identity of accused in issue.]— 
(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on. his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 
if they disclose new matter.—h. v. PORTER 
(1927), 20 Cr. App. Rep. 55, C. GC. A. 


Annotation -—Generally, Reid. It. v. Walters (1927), 20 
Cr. App. Rep. 69. 


3145a. -}—A judge in summing up is bound 
to put deft.’s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jurv.—R. v. 





Margkiorr (1924), 18 Cr. App. Rep = 74, 
C. C. A, 

3146. Add. Annotations: Folld. R. v. Thorpe 
(1925), 133 L. T. 95. Refd. R. vo. Canham 


(1925), 18 Cr. App. Rep. 163. 

3146a. -}—Where a prisoner is charged 
with murder, & there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not heen raised 
& even though that defence is inconsistent 
with the defence actually raised; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based.—Rht. v. THORPE (1925), 183 L. T. 95; 
89 J. P. 143; 41 T. L. R. 468; 69 Sol. Jo. 
525; 28 Cox, C. C.4; 18 Cr. App. Rep. 189, 
C. C. A. 

3151a. Must warn jury against accepting mere 
suggestion by prosecution in cross-examina- 
tion—No evidence in support.|—The jury 
must be warned against the acceptance of 
a mere suggestion by the Crown in cross- 
examination unsupported by evidence on a 
material point.—R. v. ALEXANDER (1924), 
18 Cr. App. Rep. 139, C. C. A. 

3156a. Indictment alleging several offences-—Cases 
must be clearly distinguished.|—When an 
indictment alleges specific offences on dis- 
tinct dates the jury should be warned to deal 
with cach occasion separately, & not to 
permit inadequate evidence in the one to 
supplement inadequate evidence in the 
other.—R. v. Ross (1924), 18 Cr. App. Rep. 
141, C. C. A. 


3156b. -|—Where an indictment tor 
indecent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, & they should also 
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3152 i. Need not go into every detail 


that defence. 
McKENZIE, [1928 
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Cases 3136a—3165b. 


be warned to draw a careful distinction 
between the evidence on each count & the 
evidence on every other count & not to supple- 
ment the evidence on any particular count 
by looking at the evidence as a whole.—R. 
v. BAILEY, [1924]2 K. B. 3900; 98 L. J. K. B. 
989; 132 L. T. 349; 88 J. P. 72; 27 Cox, 
©. C. 692; 18 Cr. App. Rep. 42, C C. A. 

3156c. ~——lf counts for fraudulent 
conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence.—R. v. MACLENNAN (1925), 19 
Cr. App. Rep. 37, C. C. A. 

3156d. ---— Indictment containing count for 
conspiracy.|-- (1) Where several prisoners are 
tried together upon an indictment containing 
counts tor various offences against them 
individually & also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is @ nusdirection for the 
judge to tell the Jury : “ You must take the 
case as a Whole & not in bits.’ 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime.—R. v. 
LUBERG (1926), 135 1. T. 444: 90 5. P. 183 ; 
28 Cox. C. C. 264; 19 Cr. App. Rep. 133, 
CG. C. A. 

3156e. —---- --;—.]-—(1) In cross-examination of a 
person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to comuut the ofience 
alleged. 

(2) If separate charges are included in an 
indictment, the jyury should be carefully 
cautioned against allowing one to corroborate 
the other.—R. ». COULMAN (1927), 20 Or. 
App. Rep. 106, C C. A. 

3157. For * second trial before same jury—Clear 
direction essential—Same defendant”? read 
‘* Second trial—Before same jury—-Clear direc- 
tion essential—Same defendant.” 

3157a. |—-A jury trying a second or 
other charge against accused should be 
warned to disregard the evidence in the 
previous trial.---R. v. LEE (1927), 20 Cr. 
App. Rep. 68, C. ©. A. 

3158. For “ —— Different defendants ”’ read 

Different defendants.’ 


3158a. First trial set aside on venire de novo 
—Reference to first conviction.|—R.  v. 
LuLoypb, No. 2839b, ante. 
3165a. -}—(1) When prisoners are tried 
together. the direction to the jury must care- 
fully discriminate between the respective cases 
(2) In Prevention of Crime Act, 1908 
(c. 59), s. 10 (4), *‘ seven days ”’ means seven 
clear days.—R. v. DKAN (1924), 18 Cr. App. 
Rep. 21, C. C. A. 
3165b. —— Counts for other offences in- 
cluded.J—When two persons are Jointly in- 






































from that with respect te whieh the 


ev. Burgess & 
: Mistake occurred to gustifv the verdict 


2 We le. 3 4S 
49 Can. Crim, 


of eridence.|—R. v. BOAK (B.C.) (1925), 
44 Can. Crim. Cas. 225.---CAN 

3177 i. — -- Where defence of man- 
slaughter is not raised.j}—Where, on a 
trial for murder, there is no evidence 
which would justify the yury in finding 
a verdict of manslaughter, there is no 
duty on the judge to leave to the jury 


[1928] 1 W. W. bt. 633 ; 
Cas. 213; 39 B.C. R. 192.- CAN, 


sa. Jneorreet statament as to cffect of 


erodcnec, |— Where in his summing up | 


to the jury in a ermmunal case the trial 
judge made a statement of the evidence 
which was pot exactly correct, the fact 
that there was sufficient evidence apart 
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of guilty does not justify the ct., 
on appeal, from dimresarding the mis- 
tuhe under the Code, s. 104 (2), If 
it} is impossible for at to say that tho 
Jury “anust ’’ have reached the samc 
conclusion regardless of the mistahke.— 
Roe. BRasnp (Alta.), [L928] 3 W. W,. Wt. 
6411.—CAN. 


Cases 3165b-—3366. 


dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts.—KH. v. TayLor (1924), 18 
Cr. App. Rep. 153, C. C. A. 

3165c. —--— I-~When several accused are 
jointly charged with knowingly rcceiving 
stolen property, there must be a careful 
ruling about the possession of each.—}h. v. 
PECKHAM (THE YOUNGER) (1927), 20 Cr. App. 
Rep. 72, C. C. A. 


3165d. -——- — -—-.|—-A _ charge to a jury trying 
co-defts. must carefully distinguish between 
the cases of cach.-—R. v. MACDONALD (1928), 
21 Cr. App. Rep. 33, C. C. A. 

3165e. - -—.|—In charging the jury the 
judge must distinctly put the detence of each 
prisoner to them.—R. v. Brooks (1929), 21 
Cr. App. Rep. 112, C. C. A. 

3172a. Where unsworn statement & evidence on 
oath of witness in conflict.|—R. v. TWarnis 
(1927), 20 Cr. App. Rep, 144, C. C. A. 

8174a. -}—On a trial for murder the defence 
of manslaughter ought not to be withdrawn 
from the jury where there is evidence to 
support it.— RR. v. BALL (1924), 18 Cr. App. 
Rep. 149, C. C. A, 











3178. Add. Annotation :—Consd. It. v. Thorpe 
(1925), 183 L. 'P. 95. 
3179. Add. Annotation :— Consd. R. v. Thorpe 


(1925), 183 L. T. 95. 
3179a. -—R.v THorpPE, No. 31) 46a, ante. 


3179b. Where defence of manslaughter 
raised.| —R.v. HALL, No. S838a, post. 

3180. After this case add ‘‘ See, also, Nos. 5933- 
5938, post.” 

3180a. -——.]-—On an indictinent for obtain- 
ing by false pretences, the jury must be 
charged that. intent to defraud is of the essence 
of the offence.—R. o. Marck (1928), 21 Cr. 
App. Rep. 65, (. CL A. 

3180b. Direction as to breaking & entering— 
Detence of bona fide claim of right.|—A 
defence of breaking & entering under a bond 
fide claim of right must be definitcly put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised.—R. v. 











ENGLISH AND EMPIRE DIGEst SUPPLEMENT. 


CurTiIss (1925), 18 Cr. 174, 
C. ©. A. 
3180c. Direction as to larceny by trick—Facts 
pointing to false pretences.|—On the trial of 
* an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, & if the facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must be made clear to them in view of a 
possible verdict of guilty of the latter.— 
R. v. FISHER (1926), 19 Cr. App. Rep. 166, 
C. C. A. 
3180d. Direction as to larceny by bailee—-Defence 
of sale on credit.|—R. v. Warp (1928), 20 
ur. App. Rep. 167, C. C. A. 
3185. Add. Annotation :—Refd. Godman v. Ties 
Publishing Co., [1926] 2 kK. B. 273. 
3261. Add. Annotation :—Refd. Nadan ov. 
[1926] A. C. 482. 

3272. Add. Annotation :—Refd. Broome v. Agar 
(1928), 138 lL. T. 698. 

3283a. —-— -- —.]—Kht. v. ABRAHAMS & GERSTEIN 
(1928), 20 Cr. App. Rep. 183, C. C. A. 

3318a. -|—Where an indictment charges 
two persons with certain offences “ with one 
another,” if one is acquitted the other may 
sometimes but not always be convicted.— 
Rh. v. Enpwarps (1924), 18 Cr. App. Rep. 
140, C. C. A. 

3318b. -+—Where in separate counts 
of an indictment a man & a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 
man is good although the woman is acquitted. 
—hi. 7. GORDON (1925), 1383 LL. T. 7345; 389 
J.P. 156; 41 T. L. R. 6113 28 Cox, C. C. 41; 
19 Cr. App. Rep. 20, C. C. A. 

$323. Add. Annotation :—-Mentd. The Fagernes, 
11927] P. 311. 

3362a. Indictment for shooting with intent to 
murder-—Verdict of assault.|—On an indict- 
ment tor shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault.- - 
R. v. Srokes (1925), 134 L. T. 479; 28 Cox, 
. C. 140; 19 Cr. App. Rep. 71, C. C. A. 

3366. Add. Annotation :—-Refd. Kk. v. Stokes 
(1925), 184 L. T. 479. 


App. Rep. 


R., 

















3180 2. Dercetion as to rutent to de- 
fraud——-Charge of obtaining by false 
preltcneesJ—A Jury should, mm cases 
under Crimes Act, 1915, 5. 184 (a), he 
told that an intent to defraud ip un 
essential element of the offence, unless 
in the exeepuional cases where the 
yntent 1S necessarily imvolved im the 
falso statements made.— hk. rv. O’SuUL- 
LIVAN, [1925] VW. L. ~ 41435 547 
A. la. TT. 33 3! Argus L. lt. 263.—AUS. 


PART VII. SECT. 7, SUB-SECT. 12.—C. 


an —R. oo. BRAYDEN 
(N. B.), (1926) 4 DPD L RR. 765; 46 
Can. Crim. Cas. 336 —-CAN., 

b ii. ——-— - — —--—— -] - BIGAQUETTE 
v, R., [1927] 1 D. L. BR. 11175 11927) 
S.C. R112: 47 Can. Crim. Cas. 271.— 
CAN. 


ss. To ecpress his own vicw.] —iIn 
Moe gens up the judge is entitled to 
express his own view -—-COULTER & 
TREFFENE 6 RR. (1926), 29 W. A. L. RR. 


DBUe 2 FLUE UF guretuEuEE of law from 
cases & tertbvoks.|—LEBLANG wv. Ti, 


| 


(1927). 19 Cun. Crim. Cas. 207; Q. KR. | 


42 K. B. 5035.—CAN. 


PART VII. SECT. 7, SUB-SECT. 14.— B. 
3217 ii. .)-Primad facee any 





complete separation of the yury durmg | 


a trial in a capital case will make the 
verdict bad, but where the separation 
occurs through inadvertence, & the 
result. of the trial has not been influenced 
by what has oceurred, the verdiet 
ought to stand.—R.» Warvriers, [1926] 
17). L. R. 5012: 45 Can. Crim, Cas. 77 ; 
58S N.S FP? 306 —CAN, 

PART VII. SECT. 7, SUB-SECT. 15.—A. 


oi. Huidence ruled inadmissible 
after ut has been given. J—R. v. TREANOR, 
It. vw. FLoop, R. ». Treanor, R. ev. 
KELLY, [1924] 2 1. Rk. 193.—IR. 


PART VII. SECT. 7, SUB-SECT. 15.—B. 


k i. ———- }—Where ovidence 
given before a judge in w criminal 
trial was evhibited in a trial de novo 
Vafrrmen waa sedss © yudge'- - Held: such 
proceedure was irregulur, & consent of 
accused did not eure the irregularity.— 
UMAR Hasmn oe RR. (1922), 1. Le Re 46 
Mad 117.-——-IND. 


PART VII. SECT. 7, SUB-SECT. 16. -—A. 


3275 viii. sires .]—-On an indict- 
ment charging uceused with assault 
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the Jury returned ao verdict of * guilty 
of common assault under provoca- 
tion °? :—Held: the verdict was one of 
gulty.—R. 7. Brogan, (J926] N. Z. 
L. ht. 635.—-N.Z. 


PART VII. ee i elec 16.— 
- (Db). 





— 





3348 v. Liffect of verdict. }-— 
Held; the finding was to be regarded 
as an acquittal on the charge of murder, 
& Code of Criminal Procedure, s. 439 (4), 
precluded the High Ct. from having 
jurisdiction upon revision to convict 


on that charge.—KISHAN SINGIT ¥v. 
eens 55 L. R. Ind. App. 390.— 


n (p. 320). 
o (p. 320). 


Read now * 3362a i.’ 


Read now ‘ 33862a ii.” 


3371 v. jJ—hR. v. O'BRIEN 
(1926), 50 Can, Crim. Cas. 369; 60 
N.S. RR. 17.—CAN. 

t {P. 323) i. Indictment for robberz— 
Ferdict of recewing stolen property. |-— 
A. verdict of receiving stolen property 
woll knowing it to huve beon stolen is 
not competent on anu indictment for 








3391a. —-- By trick—Verdict of false pretences— 
Indictment charging larceny by trick & false 
pretences alternatively—Indictment for false 
pretences wrong in substance.|—R. v. 
Huaues, No. 2219 a, ante. 

8394. Add. Annotation :—Refd. R. v. 
(1925), 134 L. T. 479. 

3398a. Duty of jury to find.]—R. v. Luoyp 
(1927), 20 Cr. App. Rep. 139, C. C. A. 

3407. For ‘‘ Second indictment to be tried—Right 
of prosecution to trial by another jury,’’ read 
‘*Second indictment to be tried—-Whether 
trial by another jury.’’ 

34074. -}—It cannot be laid down as a 
general rule that a jury which has acquitted 


Stokes 
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deft. on one indictntent should not try him 
on another, but it must depend on the 
circumstances of each case; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative.—R. v. KLEIN 
(1926), 19 Cr. App. Rep. 161, C. C. A. 

3418. Add. Annotation :—Refd. Hobbs v. Tinling, 
ao v. Nottingham Journal, [1929] 2 

3424. Add. Annotation :—Refd. 
(1925), 133 L. T. 95. 

3495. Add. Annotation :—Mentd. Broome v. Agar 
(1928), 1388 L. T. 698. 

3538. Add. Annotation :—Consd. R. v. Hertford- 
shire JJ., Ha p. Larsen (1925), 89 J. P. 205. 


R. v. Thorpe 


Part Vill.—Special Pleas. 


3567. Add. Annotation :-—Refd. Nadan v. R., [1926] 
A. C. 482. 


3644a. Acquittal for absence of jurisdiction.|— 
R. v. WALLACE (1928), 166 L. T. Jo. 339. 

3647a. Contradictory endorsement on indict- 

ment.]|—An indictment against applt. for rape 
was endorsed by the grand jury: ‘ No true 
bill for rape. <A true bill for indecent assault 
(aggravated),’’ but no indictment for indecent 
assault was put before the grand jury. 
Applt., having been convicted, appealed, & 
the conviction was quashed on the grounds 
that there was no true bill for rape & that 





va 
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| been charged with two offences arising 


there was no indictment for indecent assault. 
On the same facts applt. was afterwards 
indicted for indecent assault, & he pleaded 
autrefois acquit but was convicted :—Held: 
although the first conviction had been recorded 
on the first indictment, applt. was never in 
peril on that self-contradictory document, & 
the plea of autrefois acquit failed, & the second 
conviction must be affirmed.—lh. v. KITCHING 
(1929), 45 T. L. RR. 6384; 21 Cr. App. Rep. 
144, C. C. A. 


3650. Add. Annotation :—As to (1) Consd. Pointon 
v. Cox (1926), 1386 L. T. 506. 





PART VIII. SECT. 1, SUB-SECT. 3.—B. 


3411 iii. .}—R. v. WALTERS, No. 
3217 li, ante. 





PART VII. SECT. 7, SUB-SECT.16.—K. 


gi. —— Meaning of “ new trial.’ |— 
Where by statute provision is made 
in the case of a jury disugrcveing for a 
new trial, there is meant by the words 
** new jury ”’ a jury entirely composed 
of now or fresh Jurymen to the exclu- 
sion of all the jurymen who formed the 
first jury.—R. v. Wona O. SANG, [1924] 

W. Ww. R. 45 ? 34 B. C. Rh. 8.---CAN. 


PART VII. SECT. 7, SUB-SECT. 17.—F. 

50. Omission of essential clement of 
crime—Conviction tnvalid.J—-R. v. ING 
Yiok ING (1924), 43 Cun. Crim. Cas. 
392.—CAN. 


PART VII. SECT. 7, SUB-SECT. 17.—G. 

3536 ii. in prisoner’s absence.) 
—Held: the ct. was not functus 
oficio.—_I. v. Huanes (1924), 35 
LB. C. R. 55.—CAN. 

3536 iii. After removal of con- 
viction by certiorarv.J—R. v. KNare 
(1925), 4: Can. Crim. Cas. 338.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 
gi. ——.]—Where a person has 








J.S. 


out of the same circumstances, & ho 
pleads guilty to one of the cbharyes, 18 
convicted & fined, & then pleads guilty 
to the other charge, the previous con- 
viction & penulty cannot bo pleaded 
as a bar to pwushment for the other 
offence.—R. v. GEIGER, [1923] 3 W. W. 
hk. 763; 41 Can. Crim. Cus. 185; 17 
Sask. L. It. 412.—CAN. 
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8567 iv. -]}--A. was prose- 
cuted for selling liquor illegally & 
convicted. Based on the same facts 
a@ second prosecution was brought for 
keeping liquor for sale. A. pleaded 
autrefois convict. -—Held : a good pica. 
—-QUEBEC LIQUOR COMMISSION 2. 








Dubois, [1924] 2 D. L. lk. 861; 42 
Can. Crim. Cas. 65.—CAN. 
3567 —_——— }—REED 


Vv. pecnonas ate 
Nonenrs (alias McLuan) v. KK. (1926), 
47 Can. Crim. Cas. 142; Q. R. 42 K. LB. 
35.—-CAN. 
3567 vi. —— ———.- + YEoOK KUuK v. 
It; (1928), I. L. R. 6 Ran. 386.—IND. 


3567 vii. Offences under 
different statutes.)—Ie WILNEVE (N.8.), 
[1928] 4 D. L. lt. 869; 50 Can. Crim. 
Cas. 196.—CAN. 








a i. Indictment for occaswning bodily 
harm-—Prevvous acquittal for murder, |j— 
After being acguitted on a trial for 
Inurder accused were charged with 
assault & battery occasioning actual 
bodily harm to the man whom they 
had becn acquitted of murdering. 
They pleaded uwutrefois acquit :-—Held : 
the plea of autrefois acquit furnished no 
answer to the charge in quostion.— 
li. v. GOSSELIN & GOSSELIN (Man.), 
[1928] 1 W. W. &. 134; 50 Can, Crim. 
Cas. 287.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.—D. 


b i. Previous acquittal for as- 
saulting constable wirle discharging 
another duty.J—A were vamation in 
the nature of the duty, which the 
officer is alleged to have been engaged 
in, cunnot be considered as a vuria- 
tion in the nature of the offence charged 
against accused.—R. v. DIAMOND, 
(1924) 3 D. L. R. 359; 2 W. WwW. RR 
621; 20 Alta. L. R. 419.—CAN. 


sm. Prosecution under Custums Act, 
R. S. C., 1906 (c. 48), 8. 215—77 cvious 
conviction under Customs Act, KH. S.C., 
1906 (ce. 48), 8. 185.}/—R. v. Sacco 
ponte [1926] 3 D. L. KR. 771; 46 
an. Crim. Cas. 243.-—CAN, 





33 


Cases 3665—3820a. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part X.—Informations. 


3665. Citations :—For 
“47 W. R. 567.” 

3718. Add. Annotation :--Refd. QR. »v. Evening 
News, Ex p. Hobbs, [1925] 2 K. B. 158. 

8751a. By constables to extort money.]—lWeld : 
there being bond fide instructions to the con- 


“17 W. R. 567” read 


stables to watch appct., on which they had 
acted without unduly harrassing him, & 
there being no evidence of any conspiracy 
on the part of the constables, no criminal 
information could be granted.— Ex p. WOLFF 
(1863), 28 J. P. 28. 


Part Xll.—Evidence and Proof. 





3790a. —--- Identification of handwriting.]—R. 
v. McCartngy & HANSEN (1928), 20 Cr. App. 
Rep. 179, C. C. A. 


3792a. >|. v. TAYLOR, WEAVER & DONOVAN 
(1928), 21 Cr. App. Rep. 20, C. C. A. 

3801. Add. Annotation :-—Consd. R. v. Daily 
Mirror, Er p. Smith, [1927] 1 K. B. 845. 


3801a. — ———.]—(1) It is permissible for a 
police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 

(3) Where photographs are used for the 
purpose of obtaining information a series of 
photograpbs, & not merely one or two, ought 
to be shown to the person who is expected 
to give the required information.—R. v. 
DwyrrR, RK. v. FERGUSON, [1925] 2 K. B. 
709; 95 L. J. K. B. 109; 132 L. I. 351; 89 
J.P. 27; 41 T. L. R. 1863 27 Cox, C. C. 
607; 18 Cr. App. Rep. 145, C. C. A. 

Annotations :-- Asto (1) Refd. 2. vu. Daily Mirror, ku p. Smith, 

[1927] 1 WK. B. R45. 48 to (2) Consd. Lt. v. Daily Mirror, 
Kc p. Sinith, [1927] 1K. . 845.) Refd. RR. v. Wainwright 
(1925), 10 Cr. App. Rap. 52. 

3801b. -—— But may be shown before arrest. ] 
—A prosecutor identifled a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoncr was 











PART X. SECT. 1. 


picked out by the prosecutor from a number 
of men in a room :—Held: there was no 
ground for complaint against the method of 
identification.—R. v. MErtany (1924), 18 











Cr. AnD. Rep. 2, C. C, A. 
Annotation :—Refd. R. v. Dwyer, R. v. Forguson, [1925] 
2. K. B. 799. 
83801ic. -}—H. v. DWYER, R, v. 


Frerauson, No. 3801la, ante. 


3810. Add. Annotations :—Folld. R. v. Berg, 
Britt, Carré & Lummies (1927), 20 Cr. App. 
Rep. 38. Refd. RI. v. Chesshire, Lucas & 
Bottom (1927), 20 Cr. App. Rep. 47. 
Mentd. Statham v. Statham, [1929] P. 131. 

3817a. ——~—.]—The prosccution is not en- 
titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identitication has 
been obtained by means of such photographs, 
the facts of such identification ought not to 
be given in evidence.—R. v. WAINWRIGHT 
(1925), 19 Cr. App. Rep. 52, C. C. A. 

3820a. Reference to meritorious discharge 
from army.|—A mere reference tc a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aware.—R. v. PARKER (1924), 
18 Cr. App. Rep. 14, C. C. A. 








sf. Offence charged under repealed 
Act.j--lk. ve CnuEW Drs, [1928] 1 
WwW. W. RR. 966; 49 Can. Crim. Cas. 
332 5 39 B. C. h. 559.—CAN. 


PART X. SECT. 2, SUB-SECT. 1. 


o i. ---— Inland revenue officer— 
Statement of capacity.J—Sinee only 
inland revenue officers can Jay an 
Information for an offence under Exciso 
Act, such an information must state 
that the pce Jaying the information 
is an iniand revenue officer.—Rh. v. 
WIrstnwicz (Man.), [1928] 2 W. W. lh. 
19; 49 Can. Crim. Cas. 330.—CAN. 


PART XII. SECT. 1. 


3786 ia. ——-.] —- KMvidenen is not 
iUmissible of the actions of dogs while 
engaged in tracking down a person 
accused of a crime, oven though the 
»wuer of the dogs testifies as to their 
haracter & trudniug & their fitness for 
racking men.—lt. v. Wuirr, [1926] 3 
dD. L. WR. 13 [1926] 2 W. W. R. 481; 
45 Can. Crim, Cas. 328; 37 B.C. R. 
43.—CAN., 


3786 iii. ———.]—-GHANSHYAM SINGH 
o. R. (1927), I. L. R. 6 Pat. 627.—IND. 


3791 i. Circumstantial evidence-—lx- 
clusion of other causes.}—-it is not 
udmissible to convict a person on 
olrcumstantial evidence if such evi- 
dence can be interpreted to give any 
other oxplanation than the accused 
person’s guult.—R. v. TYMKO (1924), 
42 Can. Crim. Cas. 147.—-CAN. 

ai. S. P. GAUNS v. KR. (1926), I. L. R. 
7 Lah. 561.— IND. 


oe ere ee 


b i. J—k. vo. DEMETRIO 
(1926), 16 Can. Crim. Cus. 133; 69 
O. L. L. 249.--CAN, 

sg. Commercial documents —- When 
admitted.|}—On a charge of theft from 
railway cars, documents, such as 
shipping bills, car checkers’ records, 
etc., not made by the accused & of 
which he had no knowledge, have 
no probative value per se ; &, therefore, 
should not be admitted as evidence 
against the accused where it is not 
shown that the persons who made them 
are dead.—KH. ». Durr (Sask.), [1929] 
1D. L. R. 152 ; 50 Can. Crim. Cas. 
246; [1928] 3 W. W. R. 550.—CAN, 


PART XII. SECT. 2. 


3807 iv. -}—Finger- 
print impressions of accused, com- 


514 








pulsorily taken before his committal 
to gaol, wre admissible in evidence 
against hin.—R. ». MANGOLD, [1926] 
ADPb. D. 440.—S. AF. 


p i, Reference by magistrate to 
exhibits.}—A magistrate at a _ triul 
was calicd to prove the identifications 
of accused in gaol & the methods 
adopted. Instead of stating the details 
& results, witness referred to docu- 
inents, described as exhibits, in which 
he stated his evidence was to be 
found. The documents were put on 
the record as his evidence :—Held: 
the attempt to record evidence in this 
manner was not only contrary to law, 
but violated the first principles of 
evidence, & must be entirely ignored.— 
LAL SiInaH v. R. (1924), IL. R. 5 
Lah. 396.—IND. 


3814 ii. ——.}+~Held: not a 
ground for allowing accused’s appeal 
against his conviction.—K. v. BAGLEY 
(B. C.), {1926] 3 D. L. R. 717; [1926] 
2 W. W. R. 513; 46 Can. Crim. Cas. 
257.—CAN. 

3814 iii. Rima aay ne imei, | KR. Vv. HARRISON 
(B. C.), [1928] 3 D. L. R. 224; [1928] 
1 W. W. R. 973; 49 Can. Crim. Cas. 
356.—CAN. 











3820b. Evidence suggesting normal respecta- 
bility.}—(1) Questions inviting a witness to 
make suggestions should not ke put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respectability, 
but which fall just short of giving evidence 
of good character.—R. v. BALDWIN (1925), 
133 L. T. 191; 89 J. P. 116; 69 Sol. Jo. 
429; 28 Cox, C. C. 17; 18 Cr. App. Rep. 
175,C. CG. A 

Annotation :-— 218 to (1) Refd. Wt. v. Coulson (1927), 20Cr. App. 

Rep. 106. 

3820c. —-—-.|—‘‘ Good character’’ of accused 
within Criminal Evidence Act, 1898 (c 36), 
s. 1 (f) (ii), means not only gencral good 
character, but any claim to good character 
incidentally put forward by accused.— 
R. v. WALKER (1927), 20 Cr. App. Rep. 31, 
OC. C. A. 

3827. Add. Annotations :—Consd. R. v. 
(1928), 20 Cr. App. Rep. 191. 
Ilarris, [1927] 2 K. B. 587. 


3834. Add. Annotation :—Refd. hi. v. Noble (1928), 
20 Cr. App. Rep. 191. 

3834a. S. P. 1. v. NOBLE (1928), 20 Or. App. Rep. 
191, O. C. A. 


3835. Add. Annotalion :—Refd. Rh. v. 
(1926), 184 L. ‘TP. 632. 


3850a. —-— Cross-examination of witness for de- 
fence constituting attack on character of 
accused.|— Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such qucstions may be 
to attack the credit of the witness & not the 
character of the accused... v. McCralia 
(1925), 1384 L. T. 160; 90 J. P. 64; 42 


Noble 
Mentd. It. v. 


Dunkley 


Vol. XIV.-—Criminal Law. Cases 3820b - 4048. 


T. L. R. 215; 28 Cox, ©. 0. 109; 19 Cr. App. 
Rep. 68, C. C. A. 


3855a. —-—.]—-A reference in evidence to accused’s 
previous conviction may become relevant by 
the nature of the cross-examination.—R. v. 
LESTER (1927), 20 Cr. App. Rep. 25, C. OC. A. 

3924. Add. Annotation :-—Refd. Godman v. Times 
Publishing Co., [1926] 2 kK. BR. 278. 

3943a. -]—On an indictment for embezzlc- 
ment evidence that, on a series of occasions 
before & after thosc mentioned in the 
indictment, precisely similar errors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him :—- Held: 
admissible to explain motives & intentions. — 
R. v. RicHarpson (1861), 2 Il. & F. 348: 8 
Cox, C. O. 448. 

Annotations :—Consd. R. v. Stephens (1888), 58 L. T. 776. 
Reld. It. v. Balls (1871), L. RL LC. CG. BRB. $283 Roe. Franeis 
aoe L. . 20. C. R. 128; RR. v. Bond, [1906] 2 K. B. 

3971. Add. Annotation :—Refd. R. v. Berg, Britt, 

ee & Lummies (1927) 20 Cr. App. Rep. 

3972. Add. Annotation :—Refd. Rh. v. 

(1925), 94 L. J. K. B. 791. 


3992. Add. Annolation :-— Refd. Godman v. Time 
Publishing Co., [1926] 2 K. B. 273. 





Bateman 








4009. Add. Annotation :—Apld. KR. v. Uewitt 
(1925), 89 J. P. Jo. 721. 
| 4009a. -—In a charge of unlawful 


carnal knowledge of a girl under sixteen years 
of age, evidence independent of the girls 
evidence may be given that the accused on a 
previous occasion indecently assaulted the 
same girl, & the fact that a considerable time 
has elapsed since the earlior act of indecency 
affects only the weight & not the adniissibility 
of the evidence.—R. v. Hrwirr (1925), 134 
L. T. 157; 90 J. P. 68; 42 T. L. R. 216; 28 
Cox, C. C. 101; 19 Cr. App. Rep. 64, C. C. A. 

4048. Add. Anrolalion :—Refd. lh. v. Stuart, h. v. 
Leonard, It. v. Maples, R. v. Tannen, QR. v. 
Taylor (1927), 43 T. Il. It. 715. 


PART XII. SECT. 3, SUB-SECT. 1.---B. 


s i. ——-— ——-.J—The fact that a 
person has on a previous occasion 
heen bound over may bo stated & 
proved as one of the grounds on which 
the witnesses to gencral repute believe 
the accused to be a habitual offender. 
-—Ji. vu. KUMERA (1928), I. lL. R. 51 All. 
275.--IND. 

sa. What is evidence of bad character 
—Not statements by witness as to 
disposilion ad demeanour of prisoner d& 
mrisoner’s srster.J—A.-G. v. O'LEARY, 
{1926] I. I. 445.—IR. 


PART XII. SECT. 4, SUB-SECT. 2.--—-A. 


1 i. J—R. vv. Brisror. 
(N. S.), [1926] 4 D. L. RR. 753; 46 
Can. Crim. Cas. 156.—-CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (a). 


$920 ili. -k-On a charge of 
theft evidence tending to show that 
accused has been guilly of criminal 
acts, other than that upon which ho 
has been charged, is inadmisslble, & 
when allowed entitics accused to a 
new triai.—h. v. MORRISON (1923), 33 
B. Cc. h. 244.—CAN. 

3928 ii. .}+-Evidenee of other 
similar acts done by accused is not 
admissible merely for the purpose of 
proving that acoused By reason of his 
character or habits is likely to have 
committed the offence with which he 
is charged, but it is admissible if it is 


nd 











relevant in any other inannor what- 
ever to the guilt of accused, & it Is not, 
necessary before ecvidence of other 
similar but unconnected acts can be 
admitted that the prosccution should 
first Jay a foundation for such evidence 
by establishing a prima facre case 
against accused, sufficient without the 
help of any such evidence to go to the 
Jury.—R. v. COOPER, [1923] N. Z. L. R. 
1237; Gaz. L. R. 528.—N.Z. 

39283 iti. ——.]}—Lt. v. DzIwRa (Ont.), 
[1928] 1 D. L. R. 828; 49 Can. Crim. 
Cas. 229.—CAN. 


PART XII, SECT. 4, SUB-SECT. 2,— 


3943 ii. -}—HTINnN, GYAW v. KR. 
(1927), I. L. R. 6 Ran. 6.—IND. 

3943 iji. ———.]—Evidence admitted 
to prove a systom or course of conduct. 
—HAnnris v. RR. (1927), 48 N. L. R. 
330.—S. AF. 


PART XII. ae fe) SUB-SECT. 2.— 
- (e). 

3960 i. General rule.j--- Vividence 
adinitted to rebut a suggestion of 
accident or mistake.—HaRnRis v. Jt. 
(1927), 48 N. L. R. 330.—S8. AF. 





PART XII. sae 4, SUB-SECT. 2.— 
. 1. 





p i. Disyuise as revenue officcr.} 
—B. & others were convicted of the 
murder of the captain of a boat 
containing a cargo of liquor intended 
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to be illegally delivered in the United 
States. It was proved that B. had 
bought a yachtman’s cap with a whito 
top & ornamented with gold braid In 
order to give himself the appearance 
of a revenue officer, & in concert with 
the others had attacked the crew of 
the bout, under the pretence that ho 
& his associates were officers of the law. 
Evidence was offered by the Crown 
that B. on one occasion recently, & 
on another at a considerably carlier 
date, had employed similar equipment 
& procisoly the same ruse for the 
purposo of deceiving & disarming the 
opposition of bootleggers while he took 
over their illegal possessions :-—JZeld : 
such evidence was admissible as tend- 
ing to establish a practice.—Bikur rv. 
R., SowasH v. R., [1926] 1 D. L RR 
115; [1926] S. CG. R. 92; 45 Can. 
Crim. Cus. 19.—CAN. 


PART XII. SECT. 4, SUB-SECT. 2. - 
B. (h) iv. 


k i. Indccent assaull involving 
murder on another child | -In reachiug 
a conclusion on a charge of mdecent 
assault, involving murder, upon a 
little girl :-- //eld the jury were 
neither bound, nor entitled, to shut 
their eyes to what they might consider 
to have been proved under a chargo 
of indecent assault upon another little 
girl, in view of the closo association in 
time, character, & circumstances of 
the incidents alleged with regard to 
the two charges.—H.M. ADVOCATE v. 





Cases 4129a—41222a. 


4129a. Statement by wife—In absence of husband.] 
—-A statement by deft.’s wife to third persons 
is not evidence against deft. on his trial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him.—R. v. FINDEN 
(1926), 19 Cr. App. Rep. 144, C. C. A. 

4129b. Statement by co-defendant—In answer 
to questions by police.]|—(1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that charge, 
is not a voluntary statement. 

a statement is not evidence 
against a co-deft., but if the jury have been 
adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up.—lh. v. TURNER 
(1926), 19 Cr. App. Rep. 171, 0. C. A. 

4189. Add. Citation :—27 Cox, C. C. 510. 

4194. Add. Annotations :—Distd. R. v. Whitehead, 


(2) Such 


BICKURSTAFY, [1926] 8S. C. (J.) 65.— | 
SCOT. 


PART XII. SECT. 4, SUB-SECT. 2.- - 
B. (h) viii. 


4052 xiv. A person 
accused of obtaining goods on fulse 
pretences fron B. & S. was convicted 
on the two counts. ‘he pretence con- 
sisted, in the Ii. case, of representations 
that uccused was a bank officer, at a 
eortain place, was low in clotbes & was 
nbout to take a holiday, & giving anu 
ussumed name ; in the S. cause, accused 
wrote uw letter with similar false state- 
wents of his name & employment & 
stating that he desired to obtain 
personal requirements, 48 he was about 
to be married. Subsequently accused 
called & obtained goods at 8.’s ware- 
house. The statements as to the 
hohday & the marriage were not proved 
to be untrue. Accused wrote a sitilar 
letter to M., but it was not shown that 
he obtamecd goods there, Accused 
also obtuined credit from IF. The only 
falso representation to JF. was the 
giving of the false name .—Held: 
evidence of the represcutations to M. 
& Fr. owas rightly admitted on the 
question of intent.—R. v. LieYNOLDs, 
[1927] 5S. A. S. KR. 228.—AUS. 

4052 xv. ——--- Simitlur crime 
abroad. |---Ip an indictment the charges 
against accused wero that, having 
conecived u fraudulent scheme for 
obtauming money from the public in 
Scotland & elsewhere by means of 
counterfeit. drafts, he (a) on Sept. 21, 
1927, uttered in a bank in Dundee a 
forged document which purported to 
he a draft of a finance co. in New York, 
& (0) on Sept. 23, in the same bank 
protended, by telephone from London, 
that the draft was gonuine. The 
indictment further charged accused 
with pretending, in pursuance of the 
scheme, in an hotelin Brussels, in Oct., 
that a forged docuinenpt was a gonuine 
draft of the same finance co. :—Held: 
while erie s the ineident in 
Belgium could not be made the subject 
of u substantive charge, that incident 
& the crime charged were sufficiently 
closely connected to admit of evidence 
relating to that incident being used by 
the prosecution for the purpose of 
bupporting the other charges, -—-H.M. 
ADVOCATE ¥v, JOSEPL, [1929] 8S. C. (J.) 
55.—SCOT. 


PART XII. SECT. 4, SUB-SECT. 5.---A. 


4129a i. Statement by wife — In 
absence of husband.|—A _ statement 
made by the wife of accused was 
handed to him at his own request, & 
he admitted the signature was that of 
his wife, & made the remark, ‘“ [ did 
not think she would let me down like 


od 











4216a. 





4222a. 


this. Anyhow, it is not true I was 
sacked from. ...1 got testimonials 
from both places when 1 left” :— 
Hcld: an acknowledginent of the trath 
of the statoment in wholo or in part 
mught be inferred, & the contents of 
the statement were properly submitted 
to the jury, the question of admission 
or not of the truth of the contents being 
loft to thein.—R. v. Griaa, [1926) 
N.Z.L i. 781.—N.Z. 


t i. -——-—.J—h. ». Brown (Sask.), 
[1927] 4 D. L. R. 779; [1927] 3 
Le ht. 335; 49 Cun. Crm. Cas. 37. 


PART XII. SECT. 4, SUB-SECT. 5. —C. 


4147 i. —— -— Should be cxcluded 
unless some evidence of admasson by 
accused. |— It 18 only when accused, 
by ““word or conduct, uclhon or 
denicanour,’’ has accepted whut they 
contuin, & to the extent that he does 
80, thut statements made by other 
persons in bis presence have any 
evidentiary value.— STEIN v. 1t., [1929] 
1D. KR. 148; 50 Can. Crim Cas. 
311; [1928] 8. C. It. 553.—CAN. 


PART XII. SECT. 4, SUB-SECT. 5.— E. 

4175 ii. —Applt. & 
twenty-one others were convicted of 
faction fighting within Act 11, 1896. 
In the course of the fight a native was 
stabbed & subsequently died. At 
least a quarter of an hour after he was 
wounded he stated thut it was applt. 
Who had wounded him. The mugis- 
trate adnutted ovidence of this 
statement as part of the res gesta &, 
in cuousequence thereof, sentenced 
applt. to 18 months’ imprisonment 
with hard labour, none of the other 
accused recoiving more than 6 months: 
--Tfeld: the statement was not part of 
ne ee ole hare Weitgte A aout 
—KAWULA v. BR. 29), SU N. L. kh. 
39,—S. AF, ‘ ) ‘ 








PART XII. SECT. 4, SUB-SECT. 6.—B. 
_ #200 viii. -J—On a charge of 
tucest there was evidence of prosecutrix 
having complained to her stepmother 
six days after the alleged crime was 
comniitted, & further evidence of 
prosccutrix & her sister was allowed 
in that two days later she had com- 
plained to her sister of the crime :— 
Held: evidence of the statements made 
by prosecutrix to her sister eight days 
after the occurrence when she had had 
ample opportunity to complain before, 
Was lnadniissible, & by its admission a 
substantial wrong was done to accused, 
& there should be a new trial.—R. v. 





PROTEAU (1923), 33 Bb. CG. BR. — 
Cane ) Cc. R. 39 
q i. ——— - —~.]—Upon appeal from 
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{(1929] 1 K. B. 99. 
(1927), 20 Cr. App. Rep. 106. 

4199. Add. Annotations :—Distd. R. v. Whitchead, 
[1929] 1 K. B. 99. Refd. 
(1927), 20 Cr. App. Rep. 106. 
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Refd. R. v. Coulson 


R. v. Coulson 


.]|—On the trial of an indictment 


for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him.—R. v. 
Lucas & Borrom (1927), 20 Cr. App. Rep. 
47, C0. C. A. 

.J—(1) A disorderly house at common 
law is a house which is so conducted as to 
violate law & good order. 

(2) Letters, if found in such a house 
referring to unnatural practices, may be 
given in evidence against a person charged 
with keeping such a house.—R. v. BERG, 
Brirr, CARRE & LUMMIES (1927), 20 Cr. App. 
Rep. 38, C. OC. A. 


CHESSHIRE, 


a conviction for rape it was argued 
that evidence of a complaint, made 
by complainant to her husband many 
hours after the alleged offence, was 
improperly admitted, she having had 
carlier opportunities to complain to 
others, though not to ber husband :— 
Held: it was for the trial judge to 
decide whether the complaint was 
made in circuinstances which rendered 
it properly admissible—the material 
point was whether it was made on the 
first reasonable opportunity—-& the 
judge found that it would not have 
been reasonable for the woman to 
have complained to other persons.— 
KR. v. Hiv, (1928) 2 D. L. R. 736; 49 
ney Crim. Cas. 161; 61 O. L. R. 645. 


4209 vi. ——.J--R. v. STONE- 
MOUSE & PASQUALE, [1928] 1 D. L. Rh. 
506; [1928] 1 W. W. R. 161: 49 Can. 
Crim. Cas. 122; 39 B. C. R. 279.— 


PART XII. SECT. 4, SUB-SECT. 7. 


4221 ii. -+~-It was objected that 
the trial judge nmproperly received in 
evidence a book found in prisooer’s 
house, entitled ** Theses & Statutes of 
the Third (Communistlic) International 
of Moscow,’”’ published in tho interests 
of un organisation with which prisoner 
had voted to amalgamate :—Held: 
the evidence was admussible.——R. v. 
McLACHLAN (1923), 56 N. S. BR. 413; 
41 Can. Crim. Cas. 249.—CAN. 


4232 i. Alust be materval—Charye of 
acts of gross wundecency-—Eimdence of 
possession Of lewd pictures—.4ddmiltcd 
on general rssue.j—Upon a charge of 
gross indecency, evidence that indecent 
photographs were found in accused’s 
possession is not admissible, unless 
there is some spceific connection 
between the articles & tbe participa- 
tion of accused in the crime.—R. v, 
Davis, [1925) App. D. 30.—S. AF, 








PART XII. SECT. 5, SUB-SECT. 1. 


li. Actual words & not substance 
of confession should be given.)—Theo 
ct. ought to ascertain os fur as possible 
tho very words spoken by accused who 
is said to have confessed. ‘I'here is 
no rule of law which precludes the ct. 
from holding that a confession has been 
proved even in cases where the evidence 
gives the substance, though not tho 
actual words of the statement made by 
accused, if tho ct. believes that ovi- 
dence.—NuUR ALI vt. h. (1924), I. L. h. 
5 Lah. 140.—IND. 


1 ii. ———.}—It is not the law that 
the statement of accused must be 
rejected if not in his tysissima verba, 
but it is a matter for consideration 


4276a. 





en cae metas 





140 L. T. 701. 


4286. Add. Annotations :—Apld. R. v. 


(1929), 140 L. 'T. 701. 
{1924] 2 K. B. 194. 


4308. Add. Annotation :—Refd. Nadan v. 


[1926] A. C. 482. 





Preliminary examination.]— 
R. v. TuTrie, No. 2204a, pes 


4279. Add. Annotation :—Apld. R. v. Tuttle (1929), - 


Mentd. R. v. Smith, 


-|[—The fact that an accused 
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out a 


Cases 4275a—4351b. 


person makes a voluntary confession with- 
caution does 
admissibility at the trial.—R. v. PATTISON 


not exclude its 


(1929), 21 Cr. App. Rep. 139, C. C. A. 


Tuttle 


post, 


EFUULNe 


R., 





A CEL A A I ee gn nn yn egret  snr ee  mna 


by the Judge in arriving at his decision 
as to the admission or not of the state- 
ee v. M‘Cann, [1927] I. R. 


_a. Previous written statement incon- 
sistent with prisaner’s evidence at 
_trial.}--Held: _admissible.—A.-G. ». 
MURRAY, [1926] I. 2. 266.—IR. 


se. Statement inculputing co-prison- 
ers.J—Threo applits. together with a 
wolnan were convicted of the crime 
of murder. Aftcr arrest the woman 
had made a statement inculpating 
applts. under whose compulsion she 
said she had been acting :-——-Held: the 
statement was not a confession, & had 
been improperly admitted in evidence 
against applis.—R. v. CAMANK, [1925] 
App. D. 570.—S. AF. 


sf. Statement overheard in cells.}—At 
the trial] of four persons, on charges 
including a charge of murder against 
three of the number, a police-ofiicer, 
who had been on duty on the morning 
after the murder at the oflice in which 
two of the persons charged_were being 
detained, gave evidence. He deponed 
that prisoners were shouting to cach 
other in the cells to see who was in. 
He was then asked by counsel for the 
Crown, *“‘ What did you hear?’ :— 
fTeld: the question must be disallowed. 
-—-H.M. ADVOOATR v. KEEN, [1926] 
S. C. (J.) 1.—SCOT. 


sg. What amounis to-—Under 1917 
Act (c. 31), 8. 273.)--Tho test to be 
applied in determining whether a 
statement made by accused is a con- 
fession within 1917 Act (c. 31), 8. 273, 
is whether the acknowledgment of 
guilt on the part of the accused is such 
that, if made in a ct. of law, it would 
have amounted to a plea of guilty.— 
Hane BECKER, [1929] App. D. 167.—- 


PART XII. SECT. 5, SUB-SECT. 2. 


oi. ——.}—Where a magistrate 
translated what ho had written down 
to accused, who acknowledged it to 
be correct & affixed his thumb im- 
pression :—Held: the confession was 
admissible, any dcfects in the mode of 
recording it being cured by Codo of 
Criminal Procedure, 8. 533.—R. v., 
pes DaT (1922), 1. L. R. 45 All. 166.— 





PART XII. SECT. 5, SUB-SECT. 3. 


t (p. 408) i. -}—Tho evidence of 
@ judgment debtor on an examination 
for discovery in aid of execution is 
admissible against him on a subsequent 
criminal charge, unless he at the time 
objected to answer on the ground that 
his answers might tend to incriminate 
him.—R. v. No7AKI, [1926] 4 D. L. R. 
955; [1926] 3 W. W._R. 332; 46 
oan Crim. Cas. 168; 37 B.C. R. 305.— 





ri.- Subsequent charge of per- 
jury.}—At the preliminary hearing of 
another charge, accused, who was in 
custody, was questioned Py the 
magistrate, when asking foran adjourn- 
ment. He was not represented by 
counsel, & had not offered hiiself as a 
witness or been sworn, & bis answers 
were not taken down in writing. At 
the trial accused was questioned as to 





alleged admissions to the magistrate 
& he denied them. His denial was 
the subject of the perjury charge :— 
Held: the conviction for perjury 
should be quashed.—It. v. CLESLENSKI, 
[1924] 1 W. W. R. 82; 41 Can. Crim. 
Cas. 195.—CAN, 


PART XII. SECT. 5, SUB-SECT. 4, 


4303 x. -}—Neither tho fact 
that. accused was not cautioned beforo 
making a stitement to a porson in 
authority, nor tho fact that it was made 
in answers to questions put by a police 
officer, is sufitcient to render it In- 
admissible in law, but they are cir- 
cumstances which the judge should 
cousidor in exercising his discretion to 
exclude or admit the statemoent.— 
It. v. KOOTEN, [1926] 4 D. L. R. 771; 
[1926] 1 W. W. R. 178: 46 Can. Crim. 
Cas. 159; 35 Man. L. R. 461.—CAN, 


4303 xi. -}—Held: evidence as 
to a voluntary statement made hy 
prisonor to the police, after being 
cautioned, was admussible, although 
the effect of the statement was to 
indicate the previous bad charucter 
of accused.— H.M. ADVOCATR — «. 
M‘FADYEN, [1926] S. Cc. (J.) 93.— 
SCOT 








4303 xii. ‘ HaGrrour 
(Sask.) (1927), 48 Can. Crim. Cas. 95.-+ 
CAN. 

4303 xiii, ———.]—Boissrau v J. 
(1927), 49 Can. Crim. Cas. 222; Q. It. 
43 kK. B. 105.—CAN. 


4308 xiv. —— Iffect of retraction.}— 
A retracted confession is admissible 
in evidence, but should have no weight 
attached to it unless 1t is corroborated 
in material particulars, or the tribunal 
comes to the conclusion that the state- 
ment as a wholo is a truthful statement. 
In either of these cases the retracted 
statement. must be given full woght, 
& may be used against a co-accused, - - 
SITEONARAIN SINGH v. 1k, (1928) , IT. L. Ft. 
8 Pat. 262.--IND. 


8 (p. 412) i. -——.}—If based on 
an admission or confession to the police, 
when they were interrogating accused, a 
conviction on a summary trial will bo 
set aside, unless it. can be proved that 
accused made the adinission or con- 
fossion voluntarily.—R. ». Warp 
(1924), 41 Can. Crim. Cas. 418.—CAN. 


b (p. 412) i. —-- Though not in 
accused’s native tongue—Confession read 
over & explained.J—R. v. IWANCHUK 
(Alta.), (1929) 1 D. L. R. 2793; 50 
Can. Crim. Cas. 405.— CAN. 


4311 vi. -}+~A confession mado 
to any person under the influence of 
a promise or threat held out by a person 
in authority, calculated to induee the 
confession, is inadmissible, unless it 
be clearly proved to the satisfaction of 
the judge, whose duty it is to decide 
the question, that the promuse or threat 
did not operate upon the mind of the 
accused, & that the confession was 
voluntary.—R. v. TREANOR, FR. v. 
FiLoop, R. v. TREANOR, R. v. KELLY, 
(1924] 2 I. R. 193.—IR. 


4311 vii. —-— Made under influence 
of mental sugyestion.}-—h.. v. BOOHER 
(Alta.), [1928) 4 D. L. R. 795; [1928] 
3 W. W. R. 203; 50 Can. Crim. Cas. 
271.—CAN. 


——.J—R. vw, 
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4351. Add. Annotation :— Refd. 
(1926), 19 Cr. App. Rep. 171. 








4129b, ante. 


R. v. Turner 





.}~—K. v. Booker, No. 8798a, 


ao | De A UIVINEN, ANU. 


pS) oer areas “age oe 


PART XII. SECT. 5, SUB-SECT. 5. 


4326 i. Before accuscd is in custody— 
Inquiries as to offences may be made— 
Answers admissvble in evidence—Caution 
not necessary.|—R. v. KooTen, [1926] 
4p. 0. R. 7713) [1926] 1 W. W. Wt. 
178; 46 Can. Crim. 159; 35 
Man. L. R. 461.— CAN. 


4326 ii. It 
is not the law that a statement inust. 
be excluded on the sole ground that 
either the statement was made in 
answer to questions put by a police 
officer to accused, or that it was mado 
without a caution having been first 
udiministered. It is a matter for the 
judge to decide whether, in his dis- 
crotion, he will admit the statement or 
not, having regard to all the cireum- 
stances, & observing the legal require- 
ment that the statement shall be 
voluntary, though not necessarily 
voluntcered.—A.-G. » M‘CaBR, [1927] 
1. R. 129, ,— IR. 

4326 iii. : 
Where a statement made by accused, 
at) tho time suspected but not then 
arrested, to a police officor was freely 
& voluntarily made :—Z/eld : the fact. 
that such officer failed to caution 
accused did not render the statement 


Cas. 

















—_— on eee 





inadmissible.-—R. rr. Barkin, [1926] 
App. dD. 459.—S. AF. 
4336 xvi. ~--- -—~ jm A 





statement) made to the police by a 
boy, between sixteen & seventeen 
years of age, detained on suspicion of 
murder, not admitted, in view of the 
youth of aceused, his  abnortial 
physical & mental condition at the 
tune he made the statement, au donbt 
as to the adequacy of the warning 
given by the police, the fact that he had 
not the benefit of the advice of a law- 
agent, & the fact that the statement 
had followed upon a conversation with 
an inspector in which questions put 
to accused had some bearing on the 
pubsect-matter of the charge —ITI.M. 
ADVOCATE v1, AITKEN, [19261 5. C. Gb.) 
83.- - SCOT. 


4336 xvii. ——.j] -—A 
statement. made to the police by a 
man dotained on suspicion of murder, 
in reply to a question addressed by one 
police officer to another, not admitted, 
as prisoner might have thoucht that 
the question was addressed to him, 
& his statement could not. be regarded 
as voluntary.—FH.M. Abvocatrr tv. 
LIESER, [1926] 8S. C. (J.) 88 —SCOT. 

4336 xviii. -—— Burdon 
of establishing voluntary character’ of 
statement on Croun.]—R. vo. BELios, 
(1927) 3D. L. R. 186; (192715. 6, Ff. 











258; 48 Can. Crim. Cas. 126. -CAN. 
4336 xix. wa - - —— Tow 
burden discharged.|—SANwny vv. it, 


[1927] 4 D. L. R. 2455 (1927) 5. C. RR. 
436; 48 Can. Crim. Cas. 97.—-CAN. 


PART XII. SECT. 5, SUB-SECT. 6.—-A. 


4380 xiii. .]—Where the village 

anch told accused that the truth 
fad come out, & that he had better 
say what be knew, & accused there- 
upon coufessed his guilt :-~Held; the 
confession was inadmissible in evidence. 
—KungA SUBUDTIU UY. R. (1928), 1. L. RR. 
8 Pat. 2s9.—IND. 





Cases 1357a—4764a. EENGLISH AND Emprre Dicest SUPPLEMENT. 





4357a. Form of statement.|—R. v. O’DONO- 
GHUB, No. 8266a, poat. 


4526. Add. Annotation :—Consd. Minter v. Priest,. 


[1929] 1 K. B. 655. 

4534. Add. Annotation :—Refd. Minter v. Pricst, 
[1929] 1 K. B. 655. 

4588. Add. Annotation :—Refd. Broome v. Agar 
(1928), 188 L. T. 698. 


4600. Add. Annotations :—Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1925), 
041. J. K. B. 858; The Paludina, [1925] P. 
4(). 

4620. Add. Annotation :—Refd. Shapiro v. 
Morta (1923), 130 L. 'T. 622. 


4645. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. Ik. B. 586. 

4650. Add. Annotation :-—Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

4659. Add. Citation :—1 Leach, 300, n. 


Add. Annotation :— Refd. R. v. Elworthy 
(1867), 37 L. J. M. C. 3. 


4692. In the cross-reference following this case, 
for ‘‘ See Part XXTII., Sect. 1, sub-sect. 1, 
Q. (0), post,” read ‘‘ See Part XXXIII., 
Sect. 1, sub-sect.. 1, Q. (b), post.’’ 

4705a. Duty of counsel—To apply for leave to 
cross-examine as to character.] —- When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Kvidence Act, 1898 (c. 36), 5s. 1 (Ff), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-cxamination. 


La 


—-R. v. McLean (1926), 134 L. T. 640, 
©. C. A. 
4705b. To refrain from cross-examining as to 





character.|—-lt. v. DUNKLEY, No. 4734a, post. 


4711a. —— -|—R. v. BALDWIN, No. 3820b, 
ante. 


4712. Add. Annotation :— Consd. R. v. Baldwin 
(1925), 133 L. T. 191. 


4712a. ——- Cross-examination tending to show 





accused likely to commit offence charged.|— 
R. v. COULMAN, No. 3156e, ante. 


4715. Add. Annotations :—Refd. R. v. Dunkley 
(1926), 134 L. T. 682; R. v. McLean (1926), 
134 L. T. 640. 
4716. Add. Annotation :—Distd. R. v. King (1927), 
20 Cr. App. Rep. 158. 
4733. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 184 L. T. 632. 
4734a. Suggestion that witness deliberately 
committing perjury.}—(1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c. 36), 
». . (f ), so as to render cross-examination of | 
prisoner as to character admissible. 
(2) Even where such a line of cross- 
examination is admissible in law, counsel for 
* the prosecution should refrain from adopting 
it, unless the circumstances are such as to 
make it appear to be a positive duty on his 
part so to cross-cxamine.-—lh. v. DUNELEY, 
[1927] 1 K. B 323; 96 L. J. K. B. 15; 134 
L. T. 632; 90 J. P. 75; 28 Cox, €. C. 143; 
19 Cr. App. Rep. 78, C. C. A. 
4735. Add. Annotations :--Refd. It. t. Dunkley 
(1926), 134 L. T. 632; R. v. McLean (1926), 
134 L. T. 640. 

4742. Add. Annotation :—Refd. R. v. Dunklicy 
(1926), 184 L. I’. 632. 
4747, Add. Annotation :—Refd. 
(1926), 1384 L. T. 632. 


4748. Add. Annotations :—Refd. R. v. Dunkicy 
(1926), 134 L. T. 6382; Ik. v. McLean (1926), 
134 L. T. 640. 


4749. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 





R. vw. Dunkley 





4750. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 
47642. ——— ——— Grievous bodily harm.]—Upon 


PART XII. ae email 6.-— 


qi. ---—.]—A collecting & an assis- 
tant) “* pancharget’’ ure persons mn 
authority within Hvidence Act, s. 24, 
when they have taken an important 
part in the inquiry into the circum- 
stances of tho commission of the 
offenee.—Nh.  v. GANESH CHANDRA 
i (1922), 1. L. R. 50 Cale. 127.— 





PART XII. SECT, 6, SUB-SECT. 1. 


4540 iii. —-—.]—In a criminal prose- 
cution the charge against accused must 
be proved absolutely. If there is a 
reasonable doubt the conviction must 
be quashed.-—lhi. v. DERBY (1924), 42 
Can. Crim. Cas. 152.—CAN. . 


4540 iv. —-—.]-—fh. v. Myrrs (Ont.) 
(1938), 50 Can. Crim. Cas. 350.—CAN. 


PART XII. SECT. 6, SUB-SECT, 2. 


Ci,  -,]— Where, on a 
charge of unlawfully wounding a 
certain person with intent to maim or 
disable him, the Crown proves that the 
accused discharged a firearm in the 
direction of a crowd of persons & 
wounded the person named, it 
establishes its case, & the onus then 
shifts to the accused to satisfy the ct. 
that it was either an accident or that 
he did not intend to wound.—R. v. 
SMART, [1927] 3 W. W. HR. 753; 49 
Can. Crim. Cas. 75; 23 Alta. L. RR. 
349.—-CAN. 


PART XII. SECT. 6, SUB-SECT. 3.—B. 

4610 i. Sufficiency of proof—Question 
of fact for jury.J—The question of 
infent is for the jury & not for the 
Crown.—It. v. MCLACHLAN (1923), 56 
N.S. H.4133 41 Can. Crim. Cas. 249.— 
CAN. 

4620 i. Whether special intent must 
be proved—-In malicious damage to 
property.J—lhi. v. MASHARIGN, [1924] 
App. D. 11.—S. AF. 


PART XII. SECT. 6, SUB-SECT. 4.—C. 


sm. Matter for discretion of court.J— 
Act 31 of 1917, 5. 256 (1), which makes 
provision for the taking of evidence 
on commission in criminal proceedings, 
is permissive & confers on a superior 
ct. the discretion, whether, under the 
circumstances of any particular caso, 
it is in the interest of justice to havo 
the ovidence of a witness taken on 
commission or not.—R. v. LEVY, [1929] 
App. D. 312.—S. AF. 


PART XII. SECT. 12, SUB-SECT. 1. 





b i. Policemen or spotters—Sale 
of intoxicating liquors.J—R. v. ' 1038] 


CILLA, [1928] 2 D. L. R. 783; 
ree ie R. 852; 50 Can. Crim. Cas. 


Man. L. R. 315.—CAN. 
ff i. See In 
(1927), 48 N. L. 


former.J—HARRIS v. R. 
R. 330.—S. AF. 
PART XII. SECT. a SUB-SECT. 2.— 


bi. Can be compelled to furnish sneci- 
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men of handwriting.}—A witness, in a 
criminal trial, though he be accused 
testifying ov hist own behalf, while under 
cross-examination may be ordered to 
write certain words dictated to him, & 
when accused 18 the witness an effect 
of such writing may be that a Icttor, 
otberwise unproved, is admitted in 
evidence against him.—R. v. WHirT- 
TAKER, [1924] 3 . L. RR. 63; 

ay 706; 42 Can. Crim. Cas. 162. 








gi. Breach of city bye-law.] 
Can » HART (1891), 20 O. R. 611.— 


4695 i. May be cruss-examined.}— 
a v. MuRRAY, [1926] I. R. 286.— 


PART XII. SECT. 12, SUB-SECT. 2.-— 


4756 ii. -J—Two prisoners, 
tried togcther on one complaint, each 
gave ovidence under Criminal Evidence 
Act, 1898 (c. 36), 8. 1. In the opinion 
of the judge tho ovidence of noither 
incriminated the other :—Held : neither 
was entitled to cross-examine the 
other, such right of cross-cxamination 
being limited to the casc where, in the 
opinion of the judge, the evidence 
given incriminated, or tended to 
incriminate, the fellow prisoner.— 
GEMMELL & M‘FADYEN 1. J 
[1028] S. C. (J.) 5.—SCOT. 








an indictment for inflicting 
harm, the wife of prisoner must not be called 
as a witness for the Crown.—R. v. KInG 
(1925), 19 Cr. App. Rep. 34, C. C. A. 

4770. Add. Annotation :—Refd. Statham v. Stat- 


ham, [1929] P. 131. 


4818. Add. Annotation :—Consd. R. v. 


[1924] 2 K. B. 800. 
4824a. -——., 











4826a. 











penal servitude. 


PART XII. SECT. Be” SUB-SECT. 3.— 


si. Children Act, 1908 (c. 67)— 
Whether competcnt—Offence involving 
bodily injury.|—A man was tried upon 
a charge of using certain Jowd, indecent 
& libidinous practices towards a gul 
aged six :—Held: an offence involving 
bodily injury to the child within the 
abovo Act, although no actual physical 
hurt had been done to her, & the wife 
of accused could under that Act & 
Criminal Evidence Act, 1898, be called 
& examined by the Crown as a witness. 
—-H.M. ADVOCATE v. LEE, [1923] S. C. 
(J.) 1.—SCOT. 


8 ii. --—-A man was 
tried upon Indictment for striking at, 
& attempting to cut with a razor, a 
child aged six weoks:—-eld: an 
uifcnce involving bodily injury to the 
child within the above Act, although 
the child had not been physically 
injured or actually touched, & the wife 
of accused could be called & examined 
by the Crown as a witness.—H.M. 
ADVOCATE v. MACPNTE, [1926] S. C. (J.) 
91.—SCOT, 


PART XN. SECT. 12, SUB-SECT. 4.—B. 


a i. Criminal Code, 8. 1003.]—- 
R. v. GEMMILL (1924), 43 Can. Crim. 
Cas. 360.---CAN. 

f i. .]— Prisoner was 
indicted for an indecent assault on a 
girl undor thirteen. At tho trial there 
was admitted the unsworn testimony 
of the child alleged to have been 
ussaulted & of two other children of 
tender years, & the evidence of the 
mother of the girl that she had asked 
the child what she was crying ubout, 
& that the child's reply was a spies oo 
of prisoner’s conduct to her :—Held : 
(1) the unsworn testimony of a child 
of tender years could not be corro- 
borated by the unsworn testimony of 
any number of such children; (2) the 
answers of the girl to her mother’s 
questions were not ovidence of the 
facts complained of, & could not con- 
stitute corroboration of those facts.— 
R. v. Covin, [1926] N. 208.—IR. 

ee -.J—A panel was tried 
before a sberiff & jury upon an indict- 
ment which set forth certain lewd, 
indecent & libidinous practices towards 
a boy six years of age. The boy gave 
evidence in support of the charge, & 
bis father & mother deponed to the 
condition of his person & clot 
shortly after the offence, &, also, to the 
statements which he had made to them 
de recenti. The sheriff charged the 
jury that tho evidence wus sufficient 




















grievous bodily 


|—R. v. STEVENS (1913), 
135 L. T. Jo. 442 ; 9 Cr. App. Rep. 132. 


-|}—Appct. was convicted 
of unlawful carnal knowledge of a girl under 
thirteen, & was sentenced to three years’ 
l The girl, whose age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence ‘‘ by some other material evidence 
in support ‘thereof implicating the accused.” 
The only corroboration of the child’s testi- 
mony was the evidence of an older girl to 
whom she stated her version of what had 
occurred immediately after the alleged offence 


Vol. XIV.—Criminal Law. 


had taken place :—Held: 
must not only connect, or tend to connect, 
the accused with the crime, but must come 
from an independent quarter, & the evidence 
of the older girl originated from prosecutrix 


Cases 476424902. 


corroboration 


herself.—R. v. Evans (1924), 88 J. P. 196; 


Bailey, 
4826b. 





C. C0. A. 
4878a. 





Statham, 
455, 


in law to ontitle them to convict, & 
the panel was convicted. On appeal : 
—Held: the boy’s evidence was 
sufficiently corroborated in law by the 
evidence of his parents, & evidence of 
statemcuts made by a victim de recente 
afforded corrohoration of that victim's 
evidence.—M‘LENNAN vw. H.M. AbDvo- 
CATE, [1928] 8S. ©. (J.) 39.—-SCOT. 


ni. S. BP. Re vo. LAMOND, [1926] 1 
D. L. R. 826; 45 Can. Crim. Cas. 200 , 
58 O. L. HR. 264.---CAN. 


PART XII. SECT. 13, SUB-SECT. 1. 


ri. J--The question whether 
a witness 18 an accomplice is one of 
fact for the jury, after the judge has 
instructed them us to what constitutes 
an accomplice & has decided that there 
is evidence from which the Jury can 
reasonably infer that the witness 
comes withm that category.-—h. ». 
GALLAGHER, [1924] 4 D. L. R. 1059; 
3 .W. W. R&R. 357.—CAN. 


4828 iia. S. P. BR. v. Roparns (Ont.), 
11926) 4 D. tL. RR. 609; 46 Can. Crim. 
Cas, 372.—-CAN. 

4828 ii b. S. P. R. v. BANDEL (Ont.) 
(1927), 47 Can. Crim. Cas. 266. --CAN. 


c i, Person geving bribe.)-—A. & B. 
were chaiged with couspiring to obtain 
money from C. by unlawful means. 
The Crown case was that prisoners had 
conspired to obtain, & had obtained, 
a large sum of money from ©. as a 
bribe to refrain from taking criminal 

rocecdings ugainst C. or his daughter, 
Poth of whom gave evidcnce for the 
Crown. Accused denied having arked 
for or received any money :-—-J/eld : C 
Was not an accomplice.— R. r. OLHOLM 
& McPnHerson, (1925) V. Ju. I. 377; 
47 A... 1.10; 31 Argus L. RK. 228.— 
AUS. 

so. Person implicated in crime— 
Whether as principal orjuccessory.|-—A. 
person implicated, either as principal 
or as accessory in the crime under 
investigation, is an‘ accomplice ”’ 
within the rule.—A.-G. v. LINEHAN, 
[1929] I. R. 19.—IR. 


sp. Person cognisant of act of uccused.} 
—A witness, whose evidence bad been 
admitted as corroborating a girl, was 
shown to have known of the act of 
accused & to have assisted him to 
rocure certain drugs to be used to 
bring about a miscarriage, but there 
was no evidence to show he knew of 
the girl’s age :— Held: there was no 
evidence to show that the witness was 
an accomplice & the judge was right 
in not recting the jury that 8 
evidence was not corroborative.-—Q. 


olg 











(1925), 133 L. T. 736. 
[1929] P. 
Brixton Prison, Ha p. Perry, [1924] 1 K. B. 


18 Cr. App. Rep. 123, C. C. A. 


--—~.|--Corroboration of the 


unsworn evidence of a child must be 
‘“material evidence implicating accused.’’--- 
lt. v. STANLEY (1927), 20 Cr. App. Rep. 58, 


.|-—R. v. Smitu, No. 6066a, post. 


4891. Add. Annotation :-—Refd. R. v. Beebe (1925), 
133 L. T. 736. 


4900. Add. Annotation :-—Consd. BR. v. Beebo 
(1925), 1383 L. T. 736. 
4902. Add. Annotations :—Consd. R. ». Beebe 


Refd. Statham +. 
131. Mentd. FR. v. 


ILL, [1927] S. A. S. It. 287. 
—AUS. 


PART XII. SECT. 13, SUB-SECT., 4.—A. 


sq. FFhether evidence corroborates — 
Functions of judge & jury.jJ—-lt is a 
preliminary question of law for the 
judge to determine whether there 18 
any evidcuce that does corroborate 
the story of the approver, 59 far as the 
coinplicity of the accused is concerned. 
The judge must not tell the jury that 
such or such witness does in fact 
corroborate the approver. Thut is 
the function of the jury & depends 
upon whether they believe the witness 
or not. - REBATI MOHAN CHAKAVARTY 
ve (1928), I. L. Rk. 56 Cale, 150.— 


PART XII. SECT. 13, SUB-SECT. 4.—B. 


4891 xi.—--.}—T. vw. DAavipson 
(1925), 44 Can. Crim. Cas. 311.--CAN. 


4891 xii. -—--.]—After trial before 
a judge & jury, deft. was convicted 
of the offence of stealing cuttle. ‘The 
cattle were in fact stolen—the defonce 
was that dott. was not the thief. Tho 
only evidence against deft. was the 
testimony of an accomplice, one LL. ; 
& the trial judge, in charging the jury, 
told them that if they agreed that there 
was no evidence, but that of an 
accomplice, it was not safe to convict 
upon that, but 1f they were satisfied 
they might convict : ~/7eld: the jury 
were properly directcd.—R. v. SKELLY, 
{1928) | D. L. RR. 619; 49 Can. Crim. 
Cas. 179; 610. L. R. 497. — CAN. 

49041u a. S. P. Rov. RODGERS (Ont.), 
[1926) 4 D L. KK. G09; 46 Can, Crim. 
Cas, 372.—CAN. 








4904 xii. kh. ov.) Swirarr 
(Ont.) (1925), 45 Can. Crim. Cas. 377 — 
CAN. 

4904 xiii. .}-—~-A charge cannot 
be said to be established merely on the 
unsnported testimony of an accomplice. 
—R. vp, SATISTI CHANDRA SINGHA (1927), 
T. L. 2. 54 Cale 721 -—IND. 

4904 xiv. ——-.] -Jleld;: it is nota 
rule of law that the evidence of an 
accomplice must be corroborated, but 
it is the general practice to require 
corroboration.-—CouLTLR & TRKFFENE 
v. R. (1926), 20 W. A. Tt. £0.-—AUS., 

4904 xv. —- —.]—Tbe rule that it is 
dangerous to convict. on the unoor- 
roborated evidence of an uccomplice 
applied in quashing on appeal & con- 

ction for unlawfully purchasing from 
the Govt. Liquor Board a greator 
quantity of hquor than is allowed to 
be purchased on any onc day.—R. v. 





Cases 4934-— 4998b. 


4934. Add. Annotations :—Apld. R. v. 


L. T. 736. 
P. 181. 
Rep. 141; R. v. Harris, [1927] 2 K. B. 587. 

4935. Add. Annotation :—Mentd. R. v. 
(1927), 43 T. L. R. 455. 


Evans 
(1924), 88 J. P. 196; R. vw. Beebe (1925), 133 


Consd. Statham v. Statham, [1929] 
Refd. R. v. Ross (1924), 18 Cr. App. 


Cairns 


ENGLISH AND Emprre Dicest SuPpPLEMENT. 


4942. Add. Annotations :—Distd. R. v. Whitehead, 
[1929] 1 K. B. 99. Consd. Statham v. 
Statham, [1929] P. 131. 


4972a. 





-}—R. v. Smtrs, No. 6066a, post. 
4972b. ——.]—R. v. BEEBR, No. 6066b, posi. 


Part XIll.—Punishment and Prevention of Crime. 


4974a, ——.]—R. v. JONES, R. v. Pook, R. ». 
TERRY (1924), 18 Cr. App. Rep. 135, C. C. A. 

4974b. JR. v. WRIGHT (1925), 19 Cr. App. 
Rep. 19, ©. C. A. 


4974¢. J—R. v. Buaas (1910), 6 Cr. App. Rep- 
74, 0. C. A. 


4994a. -}—The mere fact that a 
man has been convicted many times is not in 
itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself.—R. v. TAytor (1924), 18 
Cr. App. Rep. 143, C. C. A. 


4994p. -———.]—The fact that a prisoner 
has committed some serious offences is no 
reason for giving him a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
ae v. PRICE (1924), 18 Cr. App. Rep. 138, 
CA. 


4994c. -}—Prisoner obtained 
various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad record both in South “Africa & in 
Jingland :—Held: in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a man 
who previously had committed a series of 


TERT 
































offences, & the sentence should be reduced 
to eighteen months’ imprisonment with hard 
labour.—R. v. DURAND (1924), 18 Cr. App. 
Rep. 187, C. C. A. 

4994d. — ——.}+—-R. v. WALLS (alias 
RUSSELL) (1925), 19 Cr. App. Rep. 35, C. C. A. 

4994e. ——.]}—R. v. DENT (1925), 19 
Cr. App. Rep. 18, C. C. A. 

4994f. ——- ——.}—R. v. Gumss (1926), 19 
Cr. App. Rep. 74, C. C. A. 

4994¢, -+-In imposing sentence 
on persons often previously convicted, regard 
must be had to the gravity of the offence in 
question.— R. v. D’ARcyY (1926), 19 Cr. App. 
Rep. 22, C. C. A. , 

4994h. —--—- ——.J—R. v. CHARLES (1927), 
20 Cr. App. Rep. 129, C. C. A. 


4994j. .|—The mere fact that a 
prisoner has been previously convicted is not 
necessarily a ground for inflicting a severe 
sentence for dishonestly obtaining goods of 
small value.—R. v. WoopWwARv (1929), 21 
Cr. App. Rep. 137, C. C. A. 


4994k. ———.]—R. v. Smitu (1929), 21 
Cr. App. Rep. 188, C. C. A. 


4998a. .|—-Sentence reduced, in view 
of the small value of the property stolen & 
of prisoner’s youth.—R. v. ROATH (1927), 20 
Cr. App. Rep. 188, C. C. A. 


4998b. .|-—Sentence reduced, in view of 
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BEALE, [1928] 2 D. L. RR. 325; [1928] 
1 W. W. RR. 657 ; 49 Can. Crim. Cas. 
292; 22 Sask. L. R. 293.—CAN. ° 


PART XII. SECT. 13, SUB-SECT. 4.-—C. 


g i. -}—General hostility to the 
victim cannot be considered to be 
corroboration of a direct statement 
connecting accused with a partacular 
crime. Corroboration must poimt to 
the identification of the person charged 
with the particular act with which the 
direct evidence connects him.—Ii. v. 
ae (1926), 1. L. Tt. 48 All. 409.-— 





PART XII. SECT. 13, SUB-SECT. 4.—-E. 


4960 viii. -~—Where the evi- 
dence of an accomplice has not been 
corroborated, & the charge to the jury 
merely tells them that if thoy believe 
the accomplice they should convict 
accused, tho jury is not properly 
directed ; &, where it is impossible to 
say that if properly directed they must 
inevitably have come to the same 
conclusion, the conviction must be 
quashed.—-R. wv. StTasruK (Sask.), 
(1926) 4 D. Le. R. 811; (1926) 2 
Ww. W 





‘ . R. 723; 46 Can. Crim. Cas. 
129.—-CAN. 
4960 ix. -J—In charging the 





jury the trial judge said: ‘* Unless 
you are convinced beyond any real 
doubt that the girl has given testimony 
which Is true in the material particulurs, 
namely : the date & place of connection 
with the accused, then the accused is 


entitled to your verdict. But if you 
are su convinced, then, of course, it 
will be your duty to declare your 
verdict accordingly.’’? J/eld: as thore 
Was corroborative evidence, this direc- 
tion, together with other parts of the 
summing up, was sufficient.—Rh. v. 
Pa aaa [1927] S.A. S. RR. 287.— 








bi. : J—hR. v. GALLAGHER, 
No. 6064 vii, post.—CAN, 

h i. ./-A woman was 
charged with the murder of the 
legitimate child of her granddaughter. 
The case against her rested entirely 
on the evidence of her granddaughter, 
& this evidence, as regards the main 
facts, was practically wholly un- 
corroborated. This evidence went to 
show thut the granddaughter was 
implicated in the crime. The woman 
was convicted & sentenced to death :— 
Held: the rule requiring corroboration 
of the evidence of an accomplice apphed 
to the facts of the caso, & the jury 
should have been warned as to the 
danger of acting upon the grand- 
daughter’s evidence alone without 
corroboration. Accordingly the con- 
viction was reversed, & a re-trial ordered 
under Courts of Justice Act, 1928, 5. 5. 
‘a v. LINEHAN, [1929] I. Rt. 19.— 











h ii. Extent of corroboration 
mecessary.J—It is not sufficient for a 
trial judge to explain to a jury that, 
where witnesses aie accomplices, they 
must be corroborated in some material 
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particular before 1t is safe for a jury to 
convict. He must go furtber & explain 
that the evidence should confirm in 
some material Pad not only the 
ovidence that the crime has becu com- 
nutted but, also, that the prisoner com- 
mitted it.-—R. v. GLOVER (1928), 28 
S. RN. S. W. 482; 45 N.S. W. WN 
14 $.—AUS. 








oi. -—Where the judgo 
called the attention of the jury to the 
ruje as to the danger of convicting on 
the uncorroborated testimony of an 
accomplice, at the sume time pointing 
out that 1 was within their province 
to do so :-—Held : the conviction should 
be affirmed.— R. v. Sriemir, [1925] 2 
Db L. |. 1003; 44 Can. Crim. Cas, 
10; 58 N.S. lt. 116.— CAN. 


See, also, vases in Part XTV, Sect. 7, 
Sub-sect. 7, B, post. 


PART XIII. SECT. 1, SUB-SECT. 1. 


pi. —— ——.]—-R. v. LEAF, [1926] 1 
W W.R. 888: 45 Can Crim. Cas. 236 ; 
20 Sask. ly It. 542.—CAN, 


4991 i. Senlence must be proportionate 
to offence—Trifling offence—Previous 
convictions.) —l. v. Cross, [1927] 3 
W. W. KR. 432.—CAN. 

st. Power of judge to hear evidence of 
complainant to decide on proper sentence 
—After plea of yuilty—-Must avoid 
consideration of ugyravating circum- 
stances likely to change character of 
offence charged.|—QR. v. WHEPDALE 
(Sask.), [1927] 3 W. W. R. 704; 49 
Can. Crim. Cas. 62.-—-CAN. 


the small value of the property stolen, 
notwithstanding previous convictions.—R. v. 








WatTSON (1927), 20 Cr. App. Rep. 119 
C. C. A. 
4998c. -]|—Sentence. reduced, in view of 


the small value of the property obtained by 
false pretences & of prisoner’s youth, not- 
withstanding previous convictions.—R. v. 
BOREHAM (1928), 20 Cr. App. Rep. 182, 
CCA 

5003a. -J—R. v. Upron (1929), 21 Cr. 
App. Rep. 156, C. C. A. 


5012a. Offence under Criminal Law Amendment 
Act, 1922 (c. 56), s. 2—Acquittal on major 
charge—Conviction on minor phetees ue 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect. 
where deft. is acquitted of the major charges 
therein referred to but convicted of a minor 
charge.—R. v. KEEcH (1929), 21'Cr. App. Rep. 
125, C. C. A. 

seb ean -—Relfd. KR. v. Blackman (1929), 21 Cr. App. Rep. 


5012b. .J—R. v. BLACKMAN (1929), 
21 Or. App. Rep. 182, C. C. A. 


5024a. |-—R. v. POWELL (1928), 
Cr. App. Rep. 67, C. C. A. 


5024b. .|—R. v. ATKINSON (1929), 21 
Cr. App. Rep. 111, C. C. A. 


5028a. Prisoners jointly accused.] — There 
should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken of the period of detention 
before trial.—R. v. ANDREWS (1927), 20 Cr. 
App. Rep. 37, C. C. A. 

5086a. S.P. R. v. Monpon (1926), 19 Cr. App. 
Rep. 116, C. C. A. 

5039a. -}—~Previous convictions of a 
prisoner on trial must be strictly proved.—l. 
a a (1924), 18 Cr. App. Rep. 161. 

Annotation :-—Refd. lk. v. O’More (1926),19 Cr. App Rep 175. 

5046a. -J—R. v. DRIVER (1926), 19 Cr. 
App. Rep. 86, C. C. A. 

5046b. ——— |—h. v. Berry (1928), 21 Cr. 
App. Rep. 47, C. C. A. 

5049a. —— ~-}—Where prisoner, a young 
man, had made a real effort to retrieve his 
character & to get continuous work :—Held : 
(1) a sentence to penal servitude was not 
necessary, & prisoner’s sentence of five years’ 
penal servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
—R. v. TOWNSEND (1924), 18 Cr. App. Rep. 
99, C. C. A. 
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MAN (1925), 19 Cr. App. Rep. 17, C. C. A. 


5049c. ——— J|—R. v. Trorr (1927), 20 Cr. 
App. Rep. 120, C. C. A. 

5049d. |—R. v. ErrripaGe (1927), 20 
Cr. App. Rep. 126, C. C. A. 

5049e. J|—R. v. Hinks (1927), 20 Cr. 
App. Rep. 137, C. C. A. 

PART XIII. SECT. 1, SUB-SECT. 2. 


sw. Perjury.J—N. v. Z1zu NATANBON 
(No. 2) (Sask. 7] 2 W. W. HR. 154 ; 




















J 
), (192 5028 ii. 
49 Can. Crim. Cas. 89.—-CAN (1928), I. lu. R. 6 
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~--—,}} -R. v. NGA Ba SHEIN 


Vol. XIV.—Criminal Law. Cases 4998b—5125b. 


50409f. ——.]—R. v. Hix (1928), 20 Cr. App. 
Rep. 170, C. C. A. 

5049¢. ——.]—R. v. Wave (1928), 20 Cr. 
App. Rep. 171, C. C. A. 

5057a. .|—Sentence mitigated in view 
of a long period of honest work.—R. v. 




















WINTER (1924), 18 Cr. App. Rep. 139, 
C. C. A. 
5057b. -}-—Sentence reduced in view of 


a long period of honest work.—-h. v. PORTER 
(1926), 19 Cr. App. Rep. 90, C. C. A. 

5057c. —~—— -}—Sentence mitigated in view 
of an interval of three years’ honest life.— 
oe a oe (1925), 19 Cr. App. Rep. 45, 

5057d. ——— -}—R. v. WHitTby (1926), 
Cr. App. Rep. 115, C. C. A. 

5065. Add. Citations :-—130 L. T. 3193; 27 Cox, 
C. C. 576 

5065a. —-—.]—R. v. ANDREWS, No. 5028a, ante. 

5074a. ——— ———.]—R. v. Luoyn, No. 2567a, ante. 


5081a. -}-—-R. v. TAYLor (alias SAUN- 
DERS, alias WALLACE), No. 1913a, ante. 

5092a. Duty of police to supply list of charges. ] 
—Appct. had been convicted at quarter 
sessions of larceny & had becen sentenced to 
five years’ penal servitude, Offences which 
he admitted & which were other than those 
charged against him in the indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence. He applied for 
leave to appeal against his sentence :—Held: 
as it was difficult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appct., 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (b) the dates 
& (c) the nature of such offences; (d) if 
possible, whether or not warrants had been 
issued in respect of such offences.—R. v. 
Hicks (1924), 88 J. P. 68; 18 Cr. App. Rep. 
11,C. C. A. 


5092b. Other court should be informed before 
sentence passed. |—-li. v. TayLorn, No. 5314a, 
post. 


5097a. J—R. v. PEacH (1925), 19 
Cr. App. Rep. 58, C. C. A. 

5099. Add. Annotation :---Refd. Ri. v. Peace (1925), 
19 Cr. App. Rep. 58. 

51112. .]—There is no rule of law or practice 
that a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown.—R. v. O’ DARE, Davis & MORTON 
(1927), 20 Cr. App. Rep. 79, C. C. A. 


5116a. Long interval free from  conviction.]— 
Sentence mitigated.—R. v. Hopson (1927), 
20 Cr. App. Rep. 11, C. C. A. 


GJLLGIAe ej ZA Pps. ULea@uTcu asnaoUu 
offenders, & sentences reduced.—R. v. 
SEATON & FLANAGAN (1928), 20 Cr. App. Rep. 
192, C. C. A. 
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5125a. -;_-R. v. Cox (1924), 18 Cr. App. Rep. 
152, C. C. A. 
5125b. J_R. v. HURRELL (1926), 19 Cr. App. 


Rep. 89, C. C. A. 


5036 i. Premous acquittals must not 
influence adversely.|---R. v. JOHNSON 
(1925), 44 Can. Crim. Cas. 319.—CAN. 


Ran. 391.-—IND. 
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Cases §125c—-5217b. 


5125c. ---—-.J— R. v. ere (1926), 19 Cr. App. 
Rep. 126, C. C. A. 

5125d. -}—Sentence reduced, although the 
case was serious, in view of the fact that it 
was prisoner’s first, offence, & on account 
of her youth.—R. se Cyick (1925), 19 Cr. 
App. Rep. 57, C. C. 

5148a. jJ— Sentence eee in view of 
youth.—-R. v. HARDY (alias EMMETT) (1925), 
18 Cr. App Rep. 168, C. C. A. 

x, No. 6125d, ante. 

5148c. -}—Sentence mitigated in view of 
youth, notwithstanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three months’ imprison- 
ment with hard labour.—R. v. LEATHERLAND 























(1926), 19 Cr. App. Rep. 85, C. CO. A. 

95148d. : G (1926), 19 Cr. App. 
Rep. 112, C. C. A. 

5155a. ir. App. 





Rep. 89, C. C. A. 

5156a. What Is post office offence.}— 
Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
for which he had entered :—Hcld: asentence 
of three years’ penal servitude was too severe, 
as the offence was not a post. office offence 








in the ordinary sense.—-lt. v. TANNER (1910), | 5208a. 


6 Cr. App. Rep. 62, C. C. A. 

5170a. Failure to make restitution—After post- | 
ponement.|—-The ct. does not approve of a 
sentence being inc reased because, after a 
postponement, prisoner has failed to make 
fuller restitution.—R. v. PRITCHARD (1929), 
21 Cr. App. Rep. 152, ©. C. A. 


5173. Add. on Refd. jr. 
Morriss (1926), 1384 L. T. 635. 


0174. Add. Annotation :—Refd. R. 
Morriss (1926), 134 Iu. T. 635. 


5175. Add. Annotation :—-Refd. R. 
Morriss (1926), 184 L. T. 635. 


9175a. ~—~——-.]~-There is no rule of law or of 

practice forbidding a sentence of simple 

impr isonment being given to follow a sentence 

of two years’ imprisonment with hard labour. 
R. v. Roperrs & Mornriss (1926), 184 | 
Tl. T. 635; 42 1. L. R. 878; 28 Cox, C. C. 
150; sub nom. RR. v. Morriss, 90 J. P. 84; 
42 T. L. R. 373; 70 Sol. Jo. 426; 19 Cr. 
App. Rep. 75, C. C. A. 


5181. For ‘‘ in the case of consecutive sentences ”’ 
read ‘‘ in the case of concurrent sentences.’’ 


v. Roberts & 


v. Roberts & 





——— 
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5142 ii. .J—Sentence mitigated L. R. 624 ; 


59 N.S. R. 





v. Roberts & | 


time counts.)—Re Woop, 
D. 49 Can. Crim. 
471.—CAN. 
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5184. Add. Annotation :—Refd. R. v. Fielder 
(1926), 135 L. T. 64. 

5190a. .]—The term of a sentence must 
2 aia the serving of a remanet.—R. v. 

ARVEY (1927), 20 Cr. App. Rep. 37, 0. 0. A. 

5190b. —A remanet term cannot be 
served concurrently with a fresh sentence.— 
R. v. NALL (1927), 20 Cr. App. Rep. 85, 
C. 0. A. 

5194. Add. eae :—Apld. Morriss v. Winter 
(1929), 4 5 T. L. R. 643. 

5194a. ——— Not interrupted by period of special 
treatment pending appeal against another con- 
viction.|—In a p roper case the ct. will order 
that the period of ‘‘ special treatment ” under 
Criminal Appeal Act, 1907 (c. 28), 8s. 14, of 
an applt. already serving a sentence shall not 
be added to that term.—R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. C. A. 


























5194b. ——.]—R. v. HastamM, No. 2839a, 
ante. ; 

5198a. No previous conviction. |-— 
R. v. Emmorr (1928), 21 Cr. App. Rep. 42, 
C. 6. A. 

5201a. ——— J—-The ct. leans against a 


longer term of imprisonment with hard labour 

than two years.—R. v. LONG (1927), 20 Cr. 

App. Rep. 101, C. C. A. 

.|—The fact that a convicted 
prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term; all the circumstances of 
the casc must be considered, including the 
magnitude of the latest offence.—R. v. 
KNELL (1926), 19 Cr. App. Rep. 169, C. C. A. 

5208b. -—— Second offence of different 
nature.|—A previous sentence to penal 
servitude is not per se a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature.—R. v. Firr (1928), 21 Cr. 
App. Rep. 41, C. C. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).]---R. v. AscoLtr (1927), 20 
Cr. App. Rep. 156, C. C. A. 

5217, Add. Annotation :—Refd. R. v. Townsend 
(1924), 18 Cr. App. Rep. 99. 

















5217a. -J—R. v. TOWNSEND, No. 5049a, 
ante. 
5217b. ——.]—There is no rule of law or 





practice that the term of a first sentence of 
penal servitude is limited to three years.— 
R. v. BAsmre (1926), 19 Or. App. Rep. 174, 
©. C. A. 


[1928] 1 


Sate Soe 2W. W. R. 342; 42 
Cas. 191; 1. Crim. Cas. 153.—CAN. 


in view of youth. kh. v. Horprr & g ii. -—— pence young person 
GLAVEEN (1924), 57 N. S. BR. 438.— sz. Of accused acquitted on ground of ‘euler sixteen. |—-MACK KR ». LAMB, 
rer insanily—Dowers of IAdeutenant-Gover- [1993) 8. C. (J.) 16.—SCOT. 

S.P.—It. v. Hamitton "0r-)-—R, v. CoLeman (N, noe (1927), 5230 i. First offenders.)— Cir- 


(gga BN S. lt. 46.- CAN, 


PART XIII. SECT. 3, SUB-SECT. 1. 


6182 i. Concurrent sentences—Im- 
prisonment & nenal  servitude.J}—A 
prisoncr having been found guilty upon 
two charges, the ct. sentenced him to 
flve years’ penal sorvitude in respect 
of the first charge & to imprisonment 
for one year in respoct of the second 
charge, the two sentences to run con- 
currently.—- H.M. ADVOCATE v. CARSON, 
[1927] S. C. (J. ) 70.—SCOT. 


f i. 





ee 


the sentence was 





gi. 
maximum 
PART XIII. SECT. 8, SUB-SECT. 2, Code. & 21 


t i. - dtelease on bail-~—Wheiher the 


47 Can. Crim. Cas. 148.---CA 


PART XIII. SECT. 8, SUB-SECT. 4. 





viction on a charge of robbery with 
violence the judge ordered prisoner to 
be whipped, &, not reat, 8 statod the 
number of times he was to 

provided for this in the record of con- 
viction in prisoner’s absence :—/J?eld : 
not illeg 
HuGHes (1924), 35 B. C. R. 55.—CAN. 
Seduction offences. 
unishment under er 
, istwo years, & whi ipping 

not authorised & cannot be added ‘6 43 Can m. Cas 
punishment provided.—R.  v. 





cumstances in which :—Held: whip- 
ping should not be imposed on a first 
offender only twenty years old.—R. v. 
WHEPPALE (Sask.), [1927] 3 W. W. lt. 
704; 49 Can. Crim. Cas. 62.--CAN. 


PART XIII. SECT. 8, SUB-SECT. = 


-J--On a con- 





e whipped, f 
CORPN. v. BROWN (1885), 18 N. rh. 
(6 ht. & G.) 103.—CAN. 

hii. .J—Where an offence is 
punishable by imprisonment for more 
than five years, a sentence of a fine & 
imprisonment in default of payment 
is Impro ot —R. “ Fact ye (1925), 


9 Sask. L. R. 
; wk 237.—CAN. 


al.—R. ». 








}—-The 


165; Ti925)” 1 Ww. W 
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5288a. ——- Power of court to call for expert 
a v. Hopss (1928), 21 Or. App. 
Rep. 14, 0. ©. A. 

5241a. Youth of prisoner.]—-Detention in a 
Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy sixtecn years of age.—TnoRPE’s CASE 
(1918), 13 Cr. App. Rep. 176, C. 0. A. 

5243a. —— ———.]—-Sentence of detention 
quashed.—-R. v. SMEE (1928), 20 Cr. App. 
Rep. 192, C. C. A. 

5246a. -}+~—As a general rule, the term 
of detention in a Borstal institution should be 
three years.—-R. v. Revins (1925), 19 Cr. 
App. Hep. 44, C. C. A. 

5246b. ]—Term of detention in a 
Borstal institution increased to the maximum 
in applt.’s own interest.—R. v. FRIER (1927), 
20, Cr. App. Rep. 30, C. C. A. 

5255. Add. Annotation :—Apld. TR. v. 
(1924), 18 Cr. App. Rep. 127. 

5258. Add. Annotation :—Folld. R. v. Dean (1924), 
18 Cr. App. Rep. 21. 

5261a. -}—R. v. DEAN, No. 3165a, 
ante. 

5269. Add. Annotation :—Refd. R. v. Hayward 
(1927), 137 L. T. 64. 

5282. Add. Annotation :—Consd. IR. v. Norman, 
[1924] 2 K. B. 315. 

52838a. Nothing must be stated to jury 
about charge until substantive offence dealt 
with.]—R. v. TyREMAN, No. 5359b, post. 


5285a. .|—-An allegation of being a 
habitual criminal ought to be tricd.—R. v. 
Nasu (1927), 20 Cr. App. Rep. 1, ©. C. A. 

aenanon :—Folld. R. v. Rutt (1928), 20 Cr. App. Rep. 


5285b. ——- —-—.]— RR. v. Rourr (1928), 20 Cr. 
App. Rep. 186, C. C. A. 

5290a. Admission of being habitual criminal— 
Duty of court to explain charge.|—Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest.—R. v. 
DONOVAN (1925), 19 Cr. App. Rep. 2, C. C. A, 

5290b. Plea of guilty—Meaning should be 
explained.|—A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 

















Baxter 
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Cases 5288a—5304a. 


to the prisoner.—-R. v. WALLACE (1929), 21 
Or. App. Rep. 70, C. C. A. 


5290c. Direction to jury——Necessary contents. ]— 
i DINSDALE (1926), 19 Cr. App. Rep. 123, 
1 C. A. 

5290d. —-— J—R. v. WHALE (1927). 20 Cr. 
App. Rep. 153, C. O. A. 


5299. Add. Annotation :—Refd. 
(1924), 18 Cr. App. Rep. 155. 

5300. Add. Annotation :—Consd. R. v. 
(1924), 18 Cr. App. Rep. 155. 

5303a. -|}—During the trial of accused as a 
habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was: ‘‘I know he has been asso- 
ciating with convicted persons.’’ Associa- 
tion with convicted persons was not onc of 
the grounds sct: out in the statutory notice 
to atcused :—Held: evidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual criminal must be 
quashed.—R. v. BAXTER (1924), 182 L. T. 
256; 27 Cox, C. C. 689; 18 Cr. App. Rep. 
127, C. C. A. 

5303b. -}—No misconduct, whether criminal 
or not, may be given in evidence on the trial 
of an allegation of’ being a habitual criminal 
unless the statutory notice thereof has been 
served.—R. v. STOKELL (1924), 18 Cr. App. 
Rep. 155, C. C. A. 

5303c. -}+—R. v. TyremMANn, No. 5359b, post. 


5303d. .|—KEvidence that accused is an 
associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it.—K. v. YARwoor 
(1928), 21 Cr. App. Rep. 25. C. C. A. 


5304a. Admission of offence made before trial— 
For particular purpose.|—-When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose.—lK. 
v. WILLIAMS (1929), 141 L. T. 5443 21 Cr. 
App. Rep. 121, ©. C. A. 





R. v. Stokell 


Stokell 

















h iff. —— Jurisdiction of Supreme 
Court.J—Applt. was tricd m_ the 
Supreme Ct. of the Northern Territory 
on an information charging him with 
maliciously publishing a dcfamatory 
ibel, was convicted & was sentenced 
to pay a fine & directed to be imprisoned 
until the fine was paid :-—Held: apart 
from statutory restriction the direction 
for imprisonment was lawful, & the 
direction was not made unlawful by 
Criminal Law Consolidation Act, 1876 
(S. A.), 88. 365-367, for the enforce- 
ment, of fines.—McKINNON v. It. (1927), 
40 C. L. R. 217.—AUS. 

m i. Fine not paid— Warrant 
not acted on for five years.|-—Arrest 
after five yeurs upheld.---R. v. MonpD- 
SHEIN (Man.), [1927] 1 D. L. R. 964; 
[1927] 1 W. W. RR. 101; 47 Can. Crim. 
Cas. 63.—-CAN. 

0 i. Fine for violation of Criminal 
Code~—Judge may not order payment to 
private individual.|—l. v. ENULAND 
(1925), 43 Can. Crim. Cas. I1; 19 
Sask. L. R. 165; [1925] 1 W. W. R. 
237.—CAN, 

sa. Reduction of fine on appeal— 
Effect of-—On person by whom fine paid.) 





—LEVINE v. WANLESS (Ont.) (1927), 
47 Can. Crim. Cas. 273.—-CAN. 


PART XIII. SECT. 3, SUB-SECT. 8. 


sb. Under Probation of Offenders 
Act, 1907 (c. 17).]}—A Heensed publican 
pleaded guilty to opening his licensed 
at asco for the sale of intoxicating 
iquor during prohibited hours. His 
house was well conducted, & this was 
his first offence. The magistrate 
having given doft. the benefit of the 
above Act:—Held: as there was 
nothing in the evidence as to character 
to bring the case within sect. 1, & the 
offence was not a trivial onc, & there 
were vo extenuating circuinstuuces, 
the magistrate was not correct in law 
in giving doft. the benefit of the Act. 

Before a magistrate deals with a 
case under the above Act, he should be 
satisfied that the case falls under one 
of the specific heads of sect. 1, & should 
state explicitly on which of the grounds 
he relies if he exercises the discrction 
conferred on bim by the Act.—GILROY 
v. BRENNAN, [1926] I. R. 482.—IR. 


sc. ‘* Suspended sentence ’? — Mean- 
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ing of.j—The expression as used in 
Criminal] Code, s. 1081, does not mean or 
infer that sentence must be passed & 
its oporation then suspended; 11 
means that no sentence will be passed 
unless & until the offender is called 
upob to appear & receive judgment.— 
R. v. Hirscu, [1924] 2 W. W. R. 342; 
42 Can. Crim. Cas. 153.--CAN. 


PART XIII. SECT. 4, SUB-SECT. 3.—A. 


sx. By accused to rebut charge—Though 
previous sentence of preventive detention 
proved.J~—Where accused is charged, 
under Prevention of Crime Act, 1908, 
with being a habitual criminal, & it 
is proved that he has on a previous 
occasion been found to be a habitual 
criminal & has been sentenced to 

reventive dotention, the Jury are not 
found to convict him; the accused 
is entitled to lead evidence to show that 
he is not, at the date of the charge, @ 
habitual criminal, & it is for the jury 
to determine, as # question of fact, 
whether, on the whole evidenco 
adduced, the charge has or has not 
been cstablished.—M‘DONALD v. H.M. 
ADVOCATE, [1929] S. C. (J.) 76.—-SCOT. 


Cases 5304b—5359a. ENGLISH AND Empire Dicest SUPPLEMENT. 


5304b. Must go to question whether prisoner 5319a. ——- —— ———.]—-R. v. Haywarnp, No. 


habitual criminal when charged.|—R._ v. 


5308a, ante. 


Winn, No. 5355a, post. 5322. Add. Annotation :—Refd. R. v. White & 


5307. Add. Annotation :—Consd. R. v. Hayward 


(1927), 187 L. T. 64. 5331a. 


5308a. ———.]—-When accused is charged with being 
a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (2) (a), 
must be strictly proved; but evidence of 
other convictions may be given, without 
production of the record & evidence identify- 
ing accused with those convictions, as ‘‘ evi- 
dence of character & repute’? under sect. 


10 (5), on the question whether accused is or 53841a. 


is not leading persistently a dishonest or 
criminal life. Jven apart from the statutory 


Shelton (1927), 20 Cr. App. Rep. 61. 
——.]—-On the trial of an allegation of 
being a habitual criminal, the interval between 
the last two convictions is only one of several 
elements to be considcred by the jury; 
others are accused’s silence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest.—-R. v. WuiTrt & SHELTON (1927), 
20 Cr. App. Rep. 61, C. C. A. 

|—R. v. WHITE & SHELTON, No. 
5331la, ante. 








provision, such evidence can be given if | 5847. Add. Annotations :—Refd. R. v. J.avender 


there is any evidence that accused has 
admitted the convictions.—R. v. HAYWARD 


(1927), 187 Iu. T. 64; 28 Cox, C. C. 312; 5352a. —-— 


sub nom. R. v. HAYWARD, R. v. TTAWRENCE, 
43 T. L. R. 356 ; 20 Cr. App. Rep. 83. C. C. A. 


5312a. -}—Applt. was convicted of 
shopbreaking, & was sentenced to three 
years’ penal servitude. He was also found 








to be a habitual criminal on the ground that 5355a. 


he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ imprisonment as a suspected 
person, & he was released on July 23, 1924. 


From Sept. to Dec. 1924 he was in honest sgr5y 


employment. He committed the _ shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925 :——Held: it wes 
questionable whether, on these facts, the jury 


could properly have found applt. to be a 53655c. 


habitual criminal, but if they had donc so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life; as there were passages in 
the summing up which might have conveyed 
tothe jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 


(1927), 20 Cr. App. Rep. 10; R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61.. 


-}+-The mere fact that accused 
has done honest work in his latest interval 
of liberty is not a defence to the allegation 
that he is a habitual criminal.—R. v. HAYES 
(1926), 90 J. P. 190; 19 Cr. App. Rep. 157, 
CG. C. A. 








Duty of judge.J]—(1) The 
direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when he is so charged.—R. v. WINN (1925), 
69 Sol. Jo. 574; 19 Cr. App. Rep. 1, C. C. A. 


—~---—,]——A direction on the allega- 
tion of being a habitual criminal must deal 
with an interval of honest work.—R. v. 
71 Cr. App. Rep. 21, C. O. A. 


e of being a 
babittial criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, “ eae Oe 
persistently a dishonest We criminal life.’ 

R. v. LAVENDER (1927), 20 Cr. App. Rep. 10, 
C. C. A. 























to show that he had turned over a new leaf, 53563. Periods without conviction—Should be put 


the conviction must be quashed.—Rh. v. 
DRIscoLn (1925), 89 J. P. 1043; 41 T. L. R. 
425; 18 Cr. App. Rep. 184, C. C. A. 


5312b. .|—A jury trying the issue of 
being a habitual criminal or not must be 








to jury.! -—-R. vw. Miniicnamp (1929), 21 Cr. 
App. Rep. 106, C. C. A. 


' 5857. Add. Annotation :—Consd. R. v. Norman, 


[1924] 2 K. B. 315. 


expressly warned, where the Crown proves 5858. Add. Annotation :—-Consd. R. v. Norman, 


such a previous ‘finding, that the onus of 


[1924] 2 K. B. 315. 


proving that the accused is still a habitual 5359a. For the existing paragraph in original 


criminal at the material period rests on the 
Crown & not that of disproving it on him.— 
R. v. KnigHT (1929), 21 Cr. App. Rep. 72, 
C. C. A. 

5314a. —-— -}--(1) On the trial of an allega- 
tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
incorrect; his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges.—R. v. TAYLOR (1926), 19 Cr. App. 
Rep. 146, C. C. A. 





524 





volume substitute the following paragraph :— 
-]— Where a person who has 
been found to be a habitual criminal & has - 
been sentenced to preventive detention 
subsequently commits another crime & a 
notice is served upon him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
is given a habitual criminal. In every case 
it is a question of fact for the Jury to say 

whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal & sentenced to 
preventive detention, to call evidence to 
show that he is not at the material time a 





habitual criminal.—R. v. Norman, [1924] 2 
K. B. 315; 93 L. J. K. B. 883; 1381 L. T. 
29; 88 J. P. 125; 40 T. L. R. 693; 68 
Sol. Jo. 814; 27 Cox, C. C. 621; 18 Cr. 
App. Rep. 81, 119, C. C. A. 

gasps ie -—Refd. R. v. Tyroman (1925), 19 Cr. App. 


53859b. —— Conviction remitted.!|— 
—(1) There ought not to be two indictments 
when all charges may be preferred in onc. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a conviction as a_ habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice.—R. v. 
TYREMAN (1925), 19 Cr. App. Rep. 4, C. C. A. 


5361a. -+~Before a sentence of pre- 
ventive detention can be passed three things 
are requisite: first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude; & thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 
habits & mode of lite of prisoner it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
period of years. Sentence of preventive 
detention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual criminal.—R. v. Pau, [1925] 1 
K.B.77; 04L. J. K. B. 63; 182 L. T. 159 ; 
88 J. P. 200; 41 T. L. RR. 353 69 Sol. Jo. 
293; 27 Cox, C. C. 660; 18 Cr. App. Rep. 
128, C. C. A. 

Annotution .—Expld. K. v. Turnbull (1926), 19 Cr. App. 155. 

5369a. —--- ------,]—A term of penal servi- 
tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 

















PART XIII. SECT. 6. 


ki. Conwmetion for assault—M ay 
be sentenced to whipping.J—-MacK ay v. 





kK i. 
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J—DPitf., after con- 
viction for manslaughter, 





Cases 5359a—5481a. 


ventive detention ; it must be warranted by 
the primary offence.—R. v. TURNBULL (1926), 
19 Cr. App. Rep. 155, C. C. A. 


5369b. ---— ——— ———.]—-R. v. THOMAS (OTHER- 
WISE WILIIAMS) (1928), 20 Cr. App. Rep. 
172, C. C. A. 


5372a. ——.|—R. v. Pau, No. 5361a, ante. 


5373a. J—R. v. McCartiry (1910), 4 Cr. App. 
Rep. 198, C. C. A. 


5373b. --~ --.]|—R. v. HENRY (1927), 20 Cr. App. 
Rep. 117, C. C. A. 

0385a. --~ —- —-—.]--R. v. Beanp (1927), 20 Cr. 
App. Rep. 155, C. C. A. 


5398. Add. Annotations :— Distd. R. v». Douglas 
(1926), 19 Cr. App. Rep. 119. Expld. R. v. 
Williams (1929), 141 L. T. 544. 


5452. Add. Annotations :-—Apld. Freeborn v. Lcem- 
ing (1925), 89 J. P. 179. Consd. Morriss v., 
Winter (1929), 45 T. L. R. 643. 

5458. Add. Annotation :-—Refd. lewis v. Guest, 
Keen & Nettlefold, Watkins v. Same, Tucker 
vy. Same, Ingram v. Crawshay (Cyfarthfa) 
(1927), 96 L. J. KK. B. 664. 

5478a. -+-(1) In order that a person may be 
convicted under Larceny Act, ]916 (c. 50), 
s. 28 (2), of being ‘* found by night having in 
his possession without lawful excuse imple- 
ments of housebreaking ’”’, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. ‘The 
finding & the possession must both be by 
night, & the possession must be possession 
by a free man. 


(2) Where a person has pleaded ‘ Not 
ruuty ’’ to an indictment & is about to 
stand his trial, he ought) not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction.—lh. v. 
TIARRIS (1924), 94 L. J. K. B. 1645 182 
L. T. 672; 89 J. P. 37; 41 T. L. R. 205 ; 
27 Cox, C. C. 746; 18 Cr. App. Rep. 157, 
C. C. A. 

o481a. .|--Qu.: whether in an indictment 
in which it is necessary to allege aw previous 
conviction under above sect., the fact that 
atl the sume time prisoner was convicted of 
being a habitual criminal should be alleged.— 
R. v. WESTFALL (1928), 21 Cr. App. Rep. 40, 
C.C. A. 











ees oe 


sr. Under repealed <Act.jJ-— 
‘© Previous conviction ” in Govern- 
ment Liquor Control Act, 1928, c. 31, 


began at 4°178, means & conviction under that, 


LAMB, [1923] S. C. (J.) 16.- -SCOT. 


qa i. w+-Re TR. v. SLINN 
1926), 47 Can. Crim. Cas. 77 37 
B. C3 R. 275.—CAN. 








PART XIII. SECT. 8. 


fi. Given after illegal arrest.) — 
It. v. HOLTZER, Re LEVINE & PYZER 
era ae a 3D. L. R. 2223 (1928) 
1 W. ~R. 910; 49 Can. Crim. Cas. 
352.—CAN. 

f ii. —— Appeal re-opened —No 


direction as to person to whom_ sur- 
render to be made.}—VN. v. WAIL LUNG 





(alias Wone WA) (B. C.), 11928] 3 
Ww. W. R. 232; 50 Can. Crim. Cas. 
182.—CAN. 


f iii. Notice of motion must be 
given to suretics.)—R. v. RUNNER, [1928] 
ee Ww. R,. 921 : 22 Sask. la. R. 478.— 
CAN. 





action for possession of premises in 
which she & her husband, deft., lived, 
the property standing in her namo & 
being registered under Real ee 
Act :-~Held: there was no disability or 
incapacitv of bringing the action, by 
virtuc of Forfeiture Act, 1870 (c. 23). — 
ZAWOJOWSKA vV. ZAWOJOWSKA (Mav.), 
[1922] 3 W. W. RR. 492.—CAN, 


PART XIII, SECT. 11, SUB-SECT. 2. 


sq. Previous conviction —- Second 
offence not rentical—Bouth included in 
one section.J—Under Liquor Act, 1925, 
1924-25, «. 53, a person convicted for 
any one of the acts whuch 8. 78 declares 
to be offences & who is subsequently 
convicted for unother of such acts is 
guilty of a second offence even though 
the two offences are not exactly of the 
sume kind.—Ji. v. POLLARD (Sask.), 
11928} 4 D. L. R. 623; [1928] 3 
W. W. R. 78; 50 Can. Crim. Cas. 157. 


~CAN. 
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Act, & does not refer to convictions 
under prior Acts now repeuled.—lh. 
vy. RICEBERG (Man.), [1929] 1 D. LR. 
220; 50 Can. Crim. Cas. 387; [1928] 
3 W. W. ht. 534.—CAN. 


st. Interval between  prosccutions 
longer than pervod limited for prosecu- 
tions under Act.|—Rc p. Woops (N.5.), 
[1928] 2D. L. kh. 771; 49 Can. Crim. 
Cas. 141.—CAN. 


PART XIII. SECT. 11, SUB-SECT. 4. 


b i. ——.}--A document headed 
* Certificate of Convietion ”’ & pur- 
porting to be wu copy of a conviction 
under Mamtoba ‘femperance Act, 
1921, is not proof, under s. 151 (4) of 
Govt. Liquor Control Act, 1928, of a 
conviction under the former Act.— 
R. v. RICEBERG (Man.), [1929] 1 D. L. 1. 
230: 50 Can. Crim. Cas. 387; [1928] 
3 W. W. R. 534.—CAN. 


Cases 5523—5554a. 


ENaLisu AND Empire DicEst SUPPLEMENT. 


Part XIV.—Appeal to Court of Criminal Appeal. 


5528. Add. Annotation: —Refd. R. v. 


(1924), 93 L. J. K. B. 385. 


5528. Add. Annotation :—Consd. VR. v. 
(1928), 20 Cr. App. Rep. 173. 


circumstances.]-—R.__v. 
PARKIN (1928), 20 Cr. App. Rep. 173, C. CO. A. 


5534. Add. Annotation :—Refd. R. v. Cope (1925), 


5528a. —In_ what 





04 L. J. K. B. 662. 


5585. Add. Annotation :—-Refd. 
(1927), 91 J. P. 184. 


5536a. 








Cr. App. Rep. 133, C. C. A. 


Annotations :—Refd. R. v. Cope (1925), 94 L. J. K. B. 662: 
It. v. Cadwell (1927), 20 Cr. App. Rep. 60. 

-|—-The machinery of Vagrancy 

Act, 1824 (c. 83), must not be used merely 

because a crime is suspected, but the legal 

it’ fails. 


5536b. 








evidence to establish 





PART XIII, SECT. 11, SUB-SECT. 5. 


§504ia. ——-.]—— Deft. was  con- 
victed of a second offence against 
Liquor Licence Act, the only evidence 
of the previous conviction bemg the 
production of a certificate undor the 
Act, from which it appeared that a 
person of the same name & address as 
deft. bad been previously convieted 
before the same muyistrate .—-7/cdld : 
the evidence was suflicient.—FR. v. 
AThINBON (N.S.) (1910), 44 N. S. R. 
521; 9 KF. L. R. 212.—CAN, 


PART XIV. SECT. 1, SUB-SECT. 1. 


ti. -J—An appeal Jies to the 
Supreme Ct. of Canada under Criminal 
Code, 8.1024, read with sect, 1013, only 
where a dissonting opmion has been ex- 
pressed by a meinber of the ct. of appeal, 
upon a question which that ct. deems a 
question of law & pursuant to its direc- 
tion. Davis v. R., [1924] 4 D. L. kh. 
843: [1924] 8S. C. R. 522.—CAN. 

tii. -}—-k. v. DE Berront, [1927] 
3D. L. R. 193; [1927] S. O. R. 454; 
48 Can. Crim. Cas. 118.—CAN. 


ai. ————~- ] —R. ov. Boak, [1926] 
ae R. 481; 46 Can, Crim. Cas. 164.— 








aii, ---- ——.]-Gunrpitra vr. R., 
927) 2D. . R. 577; [1927] 8. GC. R. 
80; 47 Can. Crim. Cus. 154.—CAN. 

a ili, —-—- ----~.J]—Barre v. R., 
(1927) 2D. L. R.1097 3 [1927] S.C. R. 
284; 48 Can. Crim. Cas. 91.—-CAN. 

a iv. —-— ——.]—How.ney v. R., 
11927) 3 D. L. R. 265; [1927] S. O. R. 
529; 48 Can. Crim. Cas. 139.—CAN. 

av. ~—— ——.]-—CakpiInaL v. R., 
11927} 4). L. WR. 325; [1927] 8. CG. R. 
041; 48 Can. Crim. Cas. 243.--CAN. 

co i. diffect of reneal of pro- 
visions for stating case pending appeal.) 
~-Where tho trial judgo reserved s 
cause for the ct., bul. before it came on 
for argument, the sects. of the Code 
allowing a stated case were repealed, 
& the ct. set aside tho conviction 
& ordored a new trial:-- Jicld: the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when they were convicted, 
but such rights must be dctermined 
under the old & not under tho new 
provisions of the Code, which were not 
then in foree.—R. v. Taylor & Young 
1924), 41 Can. Crim. Oas. 212: 56 

e 8. k. 500.—CAN, 


kk i. ——.}—H. v. Cowr it (Sask.) 





R. v. 


-+~—The ct. will not review a 
summary conviction of an incorrigible rogue, 
but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence.—R. v. DEAN (1924), 18 


Birch 


reduced.—R. v. CADWELL (1927), 20 Cr. App. 


Rep. 60, C. O, A. 


Parkin 


5542. Add. Annotation :—Mentd. R. v. 


Keech 


(1929), 21 Cr. App. Rep. 125. 





5549a. 





| 5550a. 
Teesdale 





}—R. v. LAMBERT (1926), 19 


Cr. App. Rep. 131, C. C. A. 

5550. Add. Annotation :—Consd. R. vw. 
f1925] 1 K. B. 603. 

-+—R. v. Smita, No. 1810b, ante. 


5554a. Order for payment of compensation—For- 


Smith, 


feiture Act, 1870 (c. 23),s.4.]—-There is an 


appeal to the Ct. of Criminal Appeal against, 
an order made under above sect., for the 
payment of compensation by a person con- 
victed of felony to a person aggrieved by 
loss of property suffered by him through the 


felony, because by the sect. such compensa- 


Sentence 


oro 


(1928), 50 Can. Crim. Cas. 381.—CAN. 


kk fi. J—R. vr. Wiaatns (N. B.) 
(1928), 50 Can. Crim, Oas. 193.—-CAN. 


sd. Jury illegally constituted— Leave 
of Court of Appeal necessary.) —H. v. 
Goa, [1925] 38 2. Tn BR. 887: [1925] 
S.C. RR. 525; 44 Can. Crim. Cas. 218. 
——CAN. 


se. After dismissal of information-— 
Failure of informant to apypear.|—The 
right of appeal given by Criminal Code, 
8. 749, against the dismissal of an 
information or complaint does not 
exist when the dismissal is due to the 
complainant’s or informant’s failure 
to appear.—GHITrTERMAN vv. RALPi 
(Sask.), [1928] 2 W. W. R. 631; 50 
Can. Crim. Cas. 282.---CAN. 


sf. Objection to transcript of evidence — 
Translation.j—Jart of the evidence on 
a charge of murder was given in Jrish, 
which was translated into English, 80 
that it might be understood by the 
judge, the jury, & others concerned 
in the case. This evidence was not 
officially recorded in Irish as given, but 
only as it was translated into Mnglish, 
& objection to the transcript was taken 
on behalf of the accused, who sought 
leave to amend their notices of applica- 
tion for Jeuve to appeal (which had 
already been served) by including this 
objection :—Held; as it is not an 
essential requisite fur the purpose of 
an application for leave to appeal to 
have a complcte transcript or any 
transcript of the evidence before the 
ct., the ct., being satisfied that the 
transcript of the note of the 
interpreter’s rendering of the evidence 
was a completely accurate record 
& fwlly adequate for the purpose of 
disposing of the applications for leave 
to appeal, & having regard to all the 
facts, refused to allow the notices of 
application for leave to appeal to be 
amended.—A.-G. v. JOYCE, A.-G. v. 
WausH, [1929] I. Kk. 526.—IR. 


sg. T'o county court -—Under Summary 
Convictions Act—W hether trial de novo. ] 
-——-R, v. LAURIENTE (B. C.), [1928] 3 

W. W. R. 265.—CAN. 
granted — Only 


5528 i. Certificate 
where judge has doubt on case.}—The 
trial judge must have an opinion or 
belief of the fitness of the appeal upon 
questions of fact or mixed questions of 
law & fact involved; the burden on 
him would appear, therefore, to be 
greeier than e were asked to grant 
eave to appeal.—R. v. PAYETTE, 


526 





tion constitutes & is enforceable as a judgment 
debt, & is therefore a ‘‘ sentence” within 
Criminal Appeal Act, 1907 (c. 23), 5s. 21.— 
R. v. JONES, [1929} 1 K. B. 211; 
K. B. 174; 140 L. 'T. 144; 21 Cr. App. Rep. 
59, C. C. A. 


98 L. J. 





[1925]1D.L.R.112; [192433 W.W.h. 
863.—CAN. 





5528 i. Form of certificate.J—A 
certiicate stated gencrally that the 
case was a fit one for appeal :— Held : 
not such a certificate as 13 & 14 Geo. 5, 
c. 41, contemplated.—R. v. Scott & 
WILLIAMSON (1924), 56 O. L. R. 325; 
43 Can. Crim. Cas. 364.—CAN., 

5528 iti. WeActher ei poate to trial 
without gury.j-—-R. v. Twws, [1926] 1 
W. » R. 321; 45 Can. Crim. Cas 
116; 22 Alta, L. Rt. 161.—CAN 


PART XIV. SECT. 1, SUB-SECT. 2. 
_ ai. -}—Where it was for the trial 
Judge to decide whether prisoner’s 
explanation could reasonably be truce, 
& it was to be assumed from tho fact 
of his finding prisoner guilty that he 
thought it could not reasonably be 
true, in which the ct. concurred :— 
Held: not the function of the ct. to 
retry the case.—R. v. CoOKE (1923), 57 
N.S. R. 362.—CAN. 





PART XIV. SECT. 1, SUB-SECT. 38. 


ce i. What is—Not sentence for 
rape.}—h. v. Dr Youne, RK. v. Taip- 
DIARD, R. v. DARLING (1927), 47 Can. 
Crim. Cas. 207 ; 60 O. L. R. 155.—CAN, 


sh. Jurisdiction of Supreme Court of 
Canada—T'o hear appeal from addition 
to sentence by lower courj.j—There 18 
no jurisdiction in the above ct. to 
entertain an appeal against an addition 
to sentence by appellate cts., as under 
Criminal Code, s. 1024, the right of 
appeal is restricted to an pa a ainst 
the affirmance of a conviction.—GoLp- 
HAMMER v. R., [1924] 3 D. L. R. 1009; 
CAN S. C. Rh. 290; 5 Cc. B. lt. 129,— 





PART XIV. SECT. 2. 


5666 i. Discretion of court.)-—— 
It is not the practice of the Ct. of 
Criminal Appeal to cntertain any 
application fur an extension of time, 
whether to apply to the trial Judge for 
a certificate fur leave to appeal, or to 
give notice of appeal, or to give notice 
of application for leave to appeal, if 
appct. does not, at the time of applying 
for such extension of timc, show that 
he proposes to rely upon grounds of 
appeal, or grounds for applying for 
leave to appeal, which are grounds 
such as can be entertained by the ct. 
in the exercise of its statutory juris- 





Vol. XIV.—Criminal Law. 


5570a. ——.]—R. v. MACWILLIAM (1928), 21 Cr. 
App. Rep. 31, C. C. A. 

5570b. ——— Computation of time —Whether Sunday 
included.]—For the purpose of the statutory 
notice of appeal Sunday is not a dies non.— 
a . es (1929), 21 Cr. App. Rep. 108, 

5572. Add. Annotation :—Refd. R. v. Porter (1927), 
20 Cr. App. Rep. 55. 


5574a. Registrar must be informed at 
earliest possible moment.]— When leave is 
sought to add new grounds of appeal they 
should be communicated to tho registrar at 
the oarliest possible moment.—R. v. Hona- 
SON (1924), 18 Cr. App. Rep. 7, C. C. A. 


5577a. -|—Substantial particulars 
of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal.—-It. v. 
CAIRNS (1927), 43 T. L. R. 455 ; 20 Cr. App. 
Rep. 44, 0. O. A. 

5577b. Supplementary grounds — When 
allowed.]—R. v. PortEen, No. 3137a, ante. 

5585. Add. Annotation :—Refd. R. v. Thompson 
(1925), 18 Cr. App. Rep. 167. 

5585a. -+-An applt. may only in exceptional 
circumstances consent by counsel to be 
absent.—R. v. TimomMpson (1925), 18 Cr. 
App. Rep. 167, C. C. A. 


5595a. Appellant not entitled to be heard—-When 
represented by counsel.]|—-Kk. v. CHUNG YI 
Miao (1928), 21 Cr. App. Rep. 56, C. C. A. 


5596a. Official transcript of judgment at trial--- 
How far binding.]-—The ct. is bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 
—Ki. v. MARTIN (1927), 20 Cr. App. Rep. 
103, C. C. A. 

5604. Add. Annotation :—Refd. R v. Porter (1927), 
20 Cr. App. Rep. 55. 


5605. Add. Annotation :—Refd. KR. v. Porter (1927), 
20 Or. App. Rep. 55. 


5607a. -+}—In each of the following cases— 


diction.— A.-G. ov 
I. R. 503.—IR. 


sk. Notice of appeal defective.]-— 


























M'GANN, [1927] 


5630 v. 








PART XIV. SECT. 5, SUB-SECT. 1.—-A. 


; -J--The ct. hearing an 
appeal is not warranted in weighing 


Cases 5570a—5739a. 


(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment & flogging who appeals only 
against the flogging; (8) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
depurtation; (4) a prisoner under con- 
current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoncr under one sentence 
who appeals only against a sentence con- 
secutive thereon—the person appealing is 
an applit. within Criminal Appeal Act, 1907 
(c. 23). 8. 14, & should be treated as such 
pending the determination of his appeal.— 
Ii. v. Ross, RK. v. FRIEND, R. v. BEATTIR, 
ht. v. LLEWELLYN, R. v. Youna (1924), 131 
lL. T. 26; 88 J. P. 90; 40 T. L. BR. 617; 
27 Cox, C. C. 615; 18 Cr. App. Rep. 55, 
C. 0. A, 

| 5616a. -|—In a proper case, especially 
with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such.—R. v. TOWERS 
(1929), 21 Cr. App. Rep. 74, C. C. A. 

5629a. Sentence runs from session in which con- 
victed—-Although passed in later session.| 
Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it aay be passed.—-hk. v. ROBERT'S 
(1929), 21 Cr. App. Rep. 69, C. C. A. 

5629b. Sentence ordered to run from passing of 
sentence—Abnormal delay in preparing trans- 
scripts for court.|—It. v. MryRick, R. v. 
Ripurrit (1929), as reported in 21 Cr. App. 
Rep. 94, C. C. A. 

5673a. -}—The ct. will, if it thinks fit, 
hear a plea of insanity even though it was 
not raised at the trial.—R. v. CAN AM (1925), 

18 Cr. App. Rep. 163, C. C. A. 

| 5739a. S. P. R. v. Hatcu & Surry (1928), 20 Cr. 
App. Rep. 181, C. C. A. 

















PART XIV. SECT. 6, SUB-SECT. 1. 


sq. Jn Irclund.J)—VPractico & pro- 
eodure, as to applications tu allow fresh 


RN. v. MoYLe (Ont.), [1927] 3 D. L. R. 
639: 47 Can. Crim. Cas. 349.-~CAN. 


sl. Under Criminal Code, s. 750.) — 
R. ve. NORMAN (Ont.) (1923), 49 Oun. 
Crim. Cag. 405.—CAN. 

sm. ———~-.}—R. v. Frasier (PV. E. I.), 
[1928) 1D. L. R. 8033; 49 Can. Crim. 
Cas. 189.—CAN. 

sn. ~——.J—hi. vv. WENN 
(1928), 49 Can. Crim. Cus, 401. 

so. Under Criminal Code, s. 750 (0). )—- 
R. vw. Boutinigr (N. 8.) (1928), 50 
Can. Crim. Cas. 186.—-CAN. 

f i. —- Want of means.}]-—On 
an application for an extenmon of 
time within which to appeul, which 
was not made until six months after 
conviction :—Heceld : (1) want of ineans 
Was not a sufficient ground on which 
to base the application; & (2) in view 
of the delay in applying, very 
exceptional circumstances would have 
to be established before the ct. would 
be justified in granting the applica- 
tion.—R. v. SUNDERLAND & SUNDER- 
OS. (1927), 28 Ss, R. N. 8, Ww. 26.-—- 


(Ont.) 
-CAN. 





PART XIV. SECT. 3. 

5572 fii, —— ——.]--fte R. wv. 

LEBLANO, [1928] 1 D. L. RK. 589; 49 
Can. Crim. Oas. 136.—CAN. 


probabilities & substituting its view 
for that of the jury, to which the 
greatest weight must still be given.— 
R. v. De BruaR, [1924] 4 D. L. R. 496; 
55 O. L. Rk. 507.—CAN. 


5630 vi.——.]—R. v. BURKE (1924), 
44 Can. Crim. Cas. 205.-—CAN. 


PART XIV. SECT. 5, SUB-SECT. 2.---A. 


5666 i. Insanity. jJ—At the trial 
of uccused for murder there was, in the 
ct.’s opinion, evidence which, had the 
point been taken, would of necessity 
have raised in the inind of the trial 
judge a doubt whether accused was 
then, on account of insanity, capable 
of conductane his defence: but the 
point was not brought to the attention 
of the trial judge, & the course pre- 
seribed by Criminal Code, 5. 967, was 
not adopted .—UWreld: the cinission 
of counsel ought not to deprive accused 
of the mght given lum by tho sect. & 
new trial directed. -It. v. WILLIAMS, 
[1929] 1 DL. R. 3138; 50 Can. Crim. 
Cus. 230; 63 0. L. RK. 191.— CAN. 





PART XIV. SECT. 5, SUB-SECT. 2.—C. 

sp. Objection to conviction on ground 
of defect in information.}—R. _ v. 
BOUTILIER (N. S.) (1928), 50 Can. Crim. 
Cas. 186.—CAN. 
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evidence on appeal, laid down by tho 
Ct. of Criminal Appcal.—aA.-G.  v. 
M'GANN, (1927) I. R. 503.-—-IR. 


PART XIV. SECT. 6, SUB-SECT. 2. 


sr. Conviction timproper-——Claim to 
substitute sentence for lesser offence - 
Leave to obtain further coulence --Con- 
Sined to lesser offence.) --Wnere on an 
appeal from a conviction for wnilaw- 
fully having carnal Knowledge of a 
girl 14 years of aye, it appeared that 
the accused had not been properly 
convicted, but there bemg no tuajority 
of the ct. in favour of directing a now 
trial, the Crown asked the et. to pro- 
ceed under Crimimul Code, 5 19L6 €2), 
& substitute a sentence for mdecent 
assault, whereupon the accused's 
counsel moved for leave to obtain & 
present new ovidence from one Z., 
who would have been a compellable 
witnoss at the trial .- f/feld - such leave 
should be granted, the additional 
evidence to be contuied to the charge 
of indecent assault, & thg hearing of 
the wppeal should stand over until 
further order, &, 1n the meantine, 
tho evidence of said witness should be 
taken before the registrar of tho 
Suprome Ct. & forwarded by hiin to 
the registrar of the Ct. of Appeal.— 


Cases 5800a—58401. 


5800a. Conflicting medical views.|}—The mere fact. 
that conflicting medical views of the evidence 
in @ case were put before the jury is not a 


ground for granting leave to appeal.—R. v. 
Jo. 498 ; 


THORNE (1925), 69 Sol. 
App. Rep. 186, C. C. A. 


5802a. Unsatisfactory identification.]—Conviction 
quashed.—R. v. Hircucock (1926), 19 Cr. 


. Rep. 181, C. C. A. 


5802b. Photograph of accused published in news- 
paper.|—-R. v. MORRISON (191]), 6 Cr. App. 


Rep. 159, C. C. A. 


5802c. Insanity —Supervening after trial.|—R. 
v. DRISCOLL & ROWLANDS (1928), 20 Cr. App. 


Rep. 161, C. C. A. 
KR. ei: SyUMARIN re C.), 
W. W. R. 300.—CAN 


PART XIV. SECT. . SUB-SECT. 3. 

5740 iii. .}—Au application must. 
be refused, where the person whom it. 
was sought to call had been present in 
ect. at the time of the tmal & available 
to be called by accused or his counsel 
if they desired to do s0.— ht. v. CRONAN 
(1924) 41 Can. Crim. Cas. 320; 
N.S. R. 25.-—-CAN. 

pany ii. -J—The defence haviug 
been permitted for the purpose of 
securing a new trial to read the aflidavit 
of one who 1t contended should have 
been called as & witness by the pruse- 
cution :-~Veld : the omission to call 
such witness did not result in such a 
miscarriage of justice, or the possibility 
of it, as to warrant a new trial.—R. v. 
GALLAGHE KR, [1924] 4 D. L. R. 1059; 
3 °W. W. R. 357.—CAN. 

st. No opportunity of cross-ccamining 
former witness on statement at trial. |— 
IRh.ov. Vy (1925), 44 Can. Crim. Cas. 
249; [1925] 3 W. W. lt. 100.—CAN. 


PART XIV. SECT. 6, SUB-SECT. 4. 

sv. Evidence material & relevant to 
show verdict wrong.J—The purpose of 
the ct. in allowing applt. to lead 
additional evidence under Crinunal 
Appeal Nh ae Act, 1926, 8. 6 (0), 
is to give him an opportunity of show- 
ing that the verdict was pronounced 
in the absence of matter maternal & 
relevant to lead to a contrary result.— 
SLATLR v. H.M. ADVOCATE, [1928] 
8. C. (J.) 94.—SCOT. 


PART XIV. SECT. 6, SUB-SECT. 5. 
oe ie now ‘* 5793 i.”’ 

—I—h. v. HuBLEY 

aiesy 57 N.S. R. 537.—CAN. 


ae XIV. SECT. 7, SUB-SECT. 1. 
Criminal Appeal (Scotland) 
Act, 1926 (c. 15).J—The Ct. of Criminal 
Appeal is not. a ct. of review in the 
sense in which that term is used in 
civil procedure; it cannot upset u 
verdict merely because it disagrees with 
the viow either of the cvidence or of 
the ercdibility of the witnesses on 
which it: proceeded ; it. cannot interfere 
unless it thinks the verdict unreason- 
able. The test of unrcasonableness 
is similar to that applied to verdicts 
obtained in civil jury trials, viz., was 
the verdict so flagrantly wrong that no 
reasonable jury, acting honestly under 
Wb, direction, could have given it.-—— 
v. H.M. ADVOCATE, [1927] 
C. (J.) 92. eSCot 


ii. ~-——.)—A eld : an appellato 
Pd could not, under Criminal Code, 
s. 1016 (2), substitute for the con- 
viction under s. 405 a conviction under 
8. 406.—R. vw. Leroux, [1928] 3 
D. L. R. 688; 50 Can. Crim. Cas. 52; 
62 O. L. R. 386.— CAN. 
Pp iii. -J—Applt. was tried for 
murder by intentionally causing the 
death of unother native. He was con- 


[1928] 1 











eee 








victed by the Additional Sessions judge | | 
e!| 8 


& four assessors of culpable homici 





5806a. 


18 Cr. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Indictment alleging offence under 
repealed section of statute.|—-Where a person 
is convicted on an indictment framed under 
a repealed section of a statute, the Ct. of 
Criminal Appeal will quash the conviction. 
——R. v. TAYLOR (1924), 93 L. J. K. B. 912 ; 


88 J. P. 152; 40 T. L. R. 836; 69 Sol. Jo. 


C. GC. A. 
| 5816a. 





5840a. ——- 


not amounting to murder, & was 
sontenced to vw tern of rigorous imprison- 
ment. ‘The Govt. applied for a revision 
of the judgment, & the High Ct. altered 
the conviction to one of murder & 
sentenced the applt. to death :—Tleld : 

on an application for revision, as dis- 
tinguished from an appeal, the High 
Court had no jurisdiction to convert 
the finding of an acquittal of murder 
into one of conviction & to sentence 
the man to death.—KISHAN SINGH v. 
Wie 441. L. RK. 690, P. C.— 


bi. -}~—Deft. was tried on an 
indictment charging comnussion of an 
offence & was convicted of an ** attempt 
to commit ”’ that offence :—~Z/eld : the 
evidence was sufficicnt to sustain the 
verdict, & his appeal must be disinissed. 
—-ht. ». GING (1924), 57 N.S. RK. 196. 
—CAN. 

bii. —m--.]— Where accused is 
charged with having committed a crime 
at a named place in a named county & 
province, & a place with such name 1s 
reforred to in the evidence at the trial, 
the fact thut there is nothing in the 
evidence to show that the place is 
Within such county or province:—Held : 
not such an omission as to give ground 
ie an appeal.—Kh. v. PAYETT ane [1925] 

1D.L. 2.112; [1924] 3 W. W. it. 863. 








b iii, ——.}—Where the Crown’s 
case was founded on the evidence of a 
very young child, who contradicted 
herself on the vital point in the tmal, & 
on several mumor matters :—eld: a 
conviction founded on such evidence 
could not be sustalned.—L. v. GIRONE 
(1924), 34 B. C. RR. 554.—CAN. 

biv, ——.]—lh. ». MCKENZIm (1926), 
58 N.S. R. 464.—CAN. 

bv. ——.]-—Findings of the ct. or a 
jury on questions of fact aro only to be 

set aside where the findings are obvi- 
ously & palpably wrong, or are un- 
reasonable & mr be supported by 
the evidence.—RKh. v. M. (1926), 46 Can. 
Crim. ce 80; 58 N.S. Rh. eae abas 

b 
T. v. “DAS SON (1926), eo Can. Crim. 
Cas. 80; 59 N.S. RR. 179.—CAN. 

b vii. ——.J—Appeal dismissed.— 
R. v. NICHOLSON (1926), 47 Can. Crim. 
Cas. 113; 59 N.S. R. 323.—CAN. 

b viii. -}—Appeal dismissed.— 
R. v. HADDAD (1927), 47 Can. Crim. 
Cas. 163; 59 N.S. It. 187.—CAN 

b ix. .}—Circumstances in which 
an appeal against a conviction for 
forgery, by making interlineations in 
a® document, was allowed.—R. rv. 
ZEREBKO (Sask. ) (1927), 48 Can. Crim. 
Cas. 87.—CAN. 


9X. Variance belween evidence 
d: charge—As to date of offence.}— 
Yonviction quashed.—Ik. v. DAviks 
(Alta.), [1927] 2 W. W. R. 605; 49 
Can. Crim. Cas. 86.—CAN. 
b xi. J--The Ct. of Criminal 
ct tg quashed a verdict & sentence, 
ere the evidence was defective in 
& the evi- 























ome important respects, 
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12; 22 L. G. R. 681 ; 





18 Cr. App. Rep. 105, 


.|—If a judge has distinctly reached the 
conclusion that the case against a deft. is 
merely one of suspicion, he ought to with- 
draw it from the jury.—R. v. JOHNSON 
(1928), 21 Cr. App. Rep. 66, C. 0. A. 


.|—R. v. DANIELS (1927), 20 Cr. 


App. Rep. 127, C. C. A. 


dence, such as it was, was not presentep 
to the Jury in such a way as to bring 
sufficiently clearly before thein the 
questions they had to determine.— 
A.-G. v. Smrruy, [1927] I. R. 564.—IR. 

b xii. -}~If the evidence is 
sufficient to justify a conviction, & 
the jury are properly directed, the Ct. 
of Appeal cannot interfere with their 
verdict becausc iv the opinion of the 
presiding judge it is based on evidence 
which was untrustworthy & ought not 
to have been accepted.—h. v. THOMAS 





ees 28 Ss. R. N.S. W. 490; 45 
.-S. W. W. N. 146.—AUS. 
at: Court may reduce’ sentence— 


Although no ajyrpeal from sentence. \|-— 
Rk. ve. Musarive (N. S.) (1926), 46 
Can. Crim. Cas. 45.—CAN. 

sv. Non-tndictable offence tried as 
indictable offence.jJ—h. v. THOMPSON, 
[1928] 4 D. L. R. 859; 50 Can. Crim. 
Cas. 183; 62 O. L. R. 610.—CAN., 

sw. Conviction not in form required 
by Aclt—Onmassion of order for forfeiture. ] 
—Deft. was convicted by a district 
Justice of an offence under Fisheries 
Act, 1924, but the district justice 
omitted to order a forfeiture of the fish 
as required by the Act:—Held: the 
omission invalidated the conviction.— 


TANGNEY v<,. JISTRICr JUSTICE FOR 
mo oF KERRY, [1928] I. R. 358.— 


PART ae SECT. 7, SUB-SECT. 4. 

5824 v. BURGER, 
[1925] me D. L. I. 237; 438 Can. Crim. 
Cus. 301.—CAN. 

5824 vi. -}-—-Defts. were 
convicted of the offences of conspiring 
to defraud a city corpn. of money due 
to the corpn. for taxes :—Held: an 
inference of guilty knowledge or 
behef could not properly be drawn 
beyond all reasonable doubt, & with 
such degree of certainty as would 
warrant the convictions, which were 
accordingly quashed.—kRH. v. EPpstsrin, 
Ik. v. WALKER, Rv. SPERON eee oy 


—— ——-.}—h. v 











Can. Crim. Cas. 348; 56 O 
587.—CAN. 

5824 vii. —-—- -J—Deft. was 
convicted of rape:—Held: having 


regard to the evidence, the verdict was 
unreasonable & could not be supported 
& must be set aside.—R. v. HUBLEY 
(1925), 58 N. S. R. 113.—CAN. 


6824 viii. ——- ——.]}—R AH 
Sinc Cuow (B. C.) (1927), 48 Gan 
Crim. Cas. 144.—-CAN. 

5824 ix. Held: a 
finding that deft., while intoxicated, 
was in charge of a motor-vehicle, did 
not justify a conviction for driving 
while intoxicated, nor could deft. be 
convicted of the alternative offence, 
for Criminal Code, s. 285 (4), cannot 
apply to a vehicle which is out of com 
mission & cannot be operated’ by its 
own power.—R. v. HIGGINS, Shar 1 
D. L. R. 269; 50 Can. Crim. Cas. 381; 
63 0. L. R. 101. —CAN. 

5843 viil.————.}+—R. v. NICHOL- 








5850. Add. Annotation :—Refd. R. v. Rice (1927), 
20 Cr. App. Rep. 21. 

5850a. ——.|—-The exercise of the juris- 
diction under Criminal Appeal Act, 1907 
(c. 23), 8. 4, depends on the circumstances of 
the particular case, whatever may be the 
opinion of the judge who tried it.—R. v. 
Rick (1927), 20 Cr. App. Rep. 21, C. C. A. 

ANON -—Refd. R. v. Davidson (1927), 20 Cr. App. Rep. 








5850b. ——.]—R. v. DAvipson, No. 3129b, 
ante. 
5856a. |—R. v. RicHARDS, No. 6230a, post. 





5856b. ~-—---.]-—Conviction quashed on the grounds 
of non-direction & of receipt of inadmissible 


evidence.—R. v. LOowanrry (1926), 19 Cr. 
App. Rep. 102, C. C. A. 
5856c. R. v. Berny (1926), 19 Cr. App. 








Rep. 118, C.C. A.. 
5867. Add. Annotation :—Distd. R. v. King (1927), 
20 Cr. App. Rep. 158. 


App. Rep. 8, C. C. A. 

5870b. — -|-—R. v. KING (1927), 
App. Rep. 158, C. C. A. 

5870c. --—— Evidence of bad character.|—R. 
FLEMING, No. G106a, post. 





20° Cr. 


Ve 











5873a. J}—h. v. Lastam, No. 2839a, 
ante. 
5877a. ——-.}-—-R. v. Homer (1926), 19 Cr. 


App. Rep. 118, C. C. A. 
5884. Add. Annolation :—Refd. Godman v. 
Publishing Co., [1926] 2 K.B. 273. 
5887. Add. Annotations :—-Refd. R. v. Dunkley 
(1926), 1384 LT. 682; KR. vo. McLean (1926), 
134 1. T. 610. 


Times 


5908. Add. Annotation :—Consd. RK. v. Baldwin 
(1925), 133 Tu. T. 191. 
5926a. —— -.]-—R. v. LlowartH, No. 5856b, ante. 


KON oe) 47 Can. Crim. Cas. 118; Cus. 121; 


59 N. pis 323.---CAN. 


a@ il. 
5843 — - ——.J--R. vv, May (Ont.), [1927] 4 1). 
(Sask.), 11927] 1D. L. R. 753; 47 Can. Grin. Cas. 87.—CAN. 


Can. Crim. Cas. 118.—-CAN. 
sx. Conviction for offence not charged 
an) Summons.) - HALIFAX CORPN. tv. 
OPCONNOR (1882), 15 N.S. 1. (8 i. 
.G.) 190. —CAN. 


PART XIV. SECT. 7, SUB-SECT. 5. 


5856 viia. S. PP. Ro ov. CHIN CHONG 
(1921), 29 B.C. WR. 527. CAN. 


5920 iii. ~——.] 


intowvleated 


of M.’s hands, 


21 Sask. L. 1k. 679.—CAN. 


—— -- -.J -lh. wv. 


of the hotel M. said to the night clerk 
‘“*] got hit. in the eye, but the other 
fellow got worse than 
clerk saw that there was blood on both A. 
Immediately 
they had left. the hotel, a tlurd man, 
who came to the hotel with them, was 


Vol. XIV.—Criminal Law. Cases 5850—5992a. 


5927a. -}—Where the defence is an 
alibi, the jury must be pointedly directed on 
the identification.—R. v. PniL_uips (1924), 
89 J. P.16; 41 T.L. . 190; 18 Cr. App. Rep. 
1b], CoG. A. 
5927b. —-— Direction as to time.]—R. v. SMITH, 
No. 6066a, post. 
o927c. - -.J —Where an alibi is set up as a 
defence, the jury must be directed that if it 
fails they must consider the tacts of the case 
m their merits.—h. v. Cuuw (1926), 19 Cr. 
App. Rep. 74, C. C. A. 
5929a. -}—When in a trial for larceny 
‘asportation of documents has been proved, 
there must he a direction whether it took 
place animo furandi or not. —l. v. JONES 
(1925), 19 Cr. App. Rep. 39, C. C. A. 


5932a. By bailee—Intent to defraud.|—Rk. 2. 
MOooRE, No. 3007a, ante. 


59932b. Breaking & entering—Breaking.|—Rh. v. 
LLOoYb, No. 2839b, ante. 

















charged on this point.--R. ov. BroieRLEey 

(1924), 18 Cr. App. Rep 136, C. C. A 

| 5938a. —--—.|—The gist of the crime of 
obtaining by false pretences is an intent to 
defraud: direction on this point must be 
clear.—R. v. RENTON (1925), 19 Cr. App. 
Rep. 33, C. C. A. 

5938b. —--.]J—On a charge of obtaining 
by false pretences there must be a direction 
on the issue of intent.—R. v. Kay (1925), 19 
Cr. App. Rep. 42, C. CG. A. 

5959. Add. Annotations : --Consd. R. wv. 
(1925), 133 L. T. 95. Refd. KR. 
(1925), 18 Cr. App. Rep. 163. 

9976. Add. Annotation :—Folld. R 
(1924), 18 Cr. App. Rep. 29. 

5992a. S.P. HK. oe. TAVENER & OU (1928), ZL 
i. App. Rep. 63, CO. C. A. 








Thorpe 
® Canham 


v. Moore 


in Itself sufficient to amount to a 
Iniscarriage of Justice —Roov. SNORT, 
GREALBEY & PLN, (1928) St. BR. Qd. 
ZIG, 22 Q. J. BP. 108.-- AUS, 


COoorEern 


Le. Hh. 10933 49 


Accused & one M. sy- Direction alleged to be unfawrj\— 
left a room in an hotel together, both ne Os etter a a” 2 / Dee | : 
On reaching the rotunda Es PMs 8 PLL as. Lil; 
_ N.S. It. 5.—CAN, 


1 did,” & the ' PART XIV. SECT. ” SUB-SECT. 7. 
). 


after sh. Bigaumy—- Felonious intent | -— 
W here the trial judge directed the jary 


that if accused intended to be married 


Preiad ie i i aaah bat ore found dead & in a battered condition 9 xecond time, his fitst wife beme 
W. W. 2. 957; «47 Can. Crim. Cas. in the room they had left. On appeal alive to his knowledge & the first 
319: 21 Sask. L. It. 418.—-CAN. Praeers Prres aia Ma oe deca es eal being ow lawful Marriage, there 

s (p. 522) i. —--- Irregularitics al direction amounting “to musdurcetion eeGhigne aa FEM Lice Be ca 
former trial— Prosecution for perjury.J— im the charge of the Judge, tu the yury, [1923] S. A. 8. It. 183.—AUS. : 


The ct. can take into consideration 
circuinstances & irregularities as to evi- 
denee, which occurred uot at the tral, 
the verdict at which 18 In appeal, but 


the result of 


which 
strongest evidence 1n favour of uccused, 
viz, M.’s appearance after coming out 
of the room & his statement of 


was that the 
PART XIV. SECT. 7, SUB-SECT. 7. — 
(Cc). 


iis . 


ata former trial where the perjury for actions, was not submitted to the 5948 i. MWrehelher ground for quashing 
which accused has been convicted was 9 jnry’s consideration as it ought, & — conmetion.)- -Brooks 1 Ro, |1928) | 
alleged. to have been committed.— there should be w new trial. Row dD. L. R. 26520 18 Can Crim Cas. 333, 
R. v. CIESLENSRT, 11924] 1 W. W. TR. Nicroison (1927), 49 Can. Crim. Cas. [1987] S.C. R653. -CAN. 
823; 41 Cun. Crim. Cas. 195.—CAN. 298: 39 B.C. OR. 264. N. 
RT XIV. SECT. 7, SUB-SECT. 6 5920 iv. -  .J—An indictment was PART XIV. a an SUE Shei 

PA ; oT. 7, vee presented against three accused persons Noe 

5909 i. Conviction quashed -Isvidence — for breaking & entering & for stealing. 6006 v. - ---— ——.} Tn direct- 


for defence excluded,|—-WINNING _ v. 
TORRANCE, [1928] S. C. (J.).79.—SCOT. 


PART XIV. a Le SUB-SECT. 7.— 


Jury as being 


Code, #. 
. v. AVERILL, 
18 Can. Crim. 


pee — —,|— 


rider] 2W.W. RR. 810; 
J.B. 


of stealing : 


The trial judge left the case to the 
one of breaking 
entering only, & dud not point out to 
the jury that it was, under Criminal 
575, open to the tury to tind 
the prisoners, or aoe of them, guilty 
lletd: 


529 


ing the jury, the judge gave them the 
impression that mere knowledge of the 
crime without any adding or abetting 
thereof was sufficient to make accused 
a@ principal offender - éfeld + a mus- 
direction, & new trial ordered.—lt. v. 
DuTcnak, [1924] 4 1). L. It. 973.— CAN. 


34 


& 


this omission was 


Cases 6013—6068a. ENGLIsH AND Emerre Dicest SuppLEMENT. 


6013. Add. Annotation: 
19 Cr. App. Rep. 166. 





6056. Add. Annotations :—Consd. R. ». 
Apld. R. v. Beebe (1925), 
Consd. Statham v. Statham, 
Refd. R. ». Ross (1924), 18 
R. v. Harris, [1927] 2 


(1924), 88 J.P. 196. 
133 L. T. 736. 
[1929] P. 131. 
Or. App. Rep. 141; 
K. B. 587. 


6063. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 1384 L. T. 635. 

6064. Add. Annotations :-—-Consd. Statham v. Stat- 

Refd. R. v. Whitehead, 


ham, [1929] P. 131. 
[1929] 1 K. B. 99. 


6066a. 











6016 iv. .}—It was con- 
tended that the judge misdirected the 
jury in reading to them a sect. of the 
Criminal Code which had been repealed 
before the trial took place :—Zeld: 
as the sect. in question was simply a 
statement of the common law & could 
not prejudicially affect prisoner, tho 
case was within the Code, 8.1014 (c), & 
the objection had no effect.-~lt. v. 
MoLACHLAN (1923), 56 N. S. R. 4133 
41 Can. Crim. Cas. 249.—CAN. 

6016 v. ~-——.}—The fact, that 
the tnal judge in charging the jury 
misstated the law wu not, in view of 
his subsequent correction of this 
statement after the jury were called 
back, justify the setting aside of the 
conviction. STEELE v. R., [1924] 4 
D.L. R175; [1924] 1 W. W. RR. 1146. 
——CAN. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) i. 











6019 iii. ——-.J]— Where homicide 
was proved & was not denied, but the 
defence of temporary iusanity caused 
by intoxicating liquor was set up :—- 
Held: the omission from tho trial 
Judge's charge of an instruction that 
accused was entitled to the benefit of 
a® reasonable doubt was a substantial 
wrong entathng him to a new trial.— 
Rv. Payverrn, [1925] 2 W. WW. 747 ; 
44 Can. Crim. Cas. 209: 35 B.C. lt. 
$1.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) ii. 


d i. .J—The omission to place 
clearly before the jury the law as to 
the right of private defence of the 
person, as bearing on the facts set up, 
& to diroct their attention to the point 
whether, & how far, accused was 
justified in attacking deceased, in 
order to prevent injury to himself :— 
Tleld* a misdirection vitiating the 
trial.—R. v. ASKRUDDIN (1926), 1. L. R. 
53 Calc. ae oe ae é 

sc. Ttape.J—R. v. HALL (Ont.) (1927), 
49 Can. Prim. Cas. 146. —CAN. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) iv. 

sd. Direction that evidence as to 
accused’s immoral character relevant-—— 
Presumption of innocence.}—The judge 
directed the jury that the facts proved 
with reference to prisoner’s character 
were relevant for their consideration, 





Refd. R. v. Fisher (1926), 


Direction that corroboration exists 
not warranted on facts. }—(1) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 
(2) In dealing with the defence of an alibi, 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 
(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
guilty before be gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 





his object is to mitigate his own punishment 


(Avory, J.).—R. v. SMITH (1924), 18 Cr. App. 


Evans 





6066b. 





Rep. 19, ©. C. A. 


-+—-Where the evidence against 


a& prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 


it is always, not generally, dangerous to do so. 


It is wrong for the judge to tell the jury that 


if they are quite certain in such a case that 


the accomplice is telling the truth they ought 
to act on it.—R. v. BEEBE (1925), 133% 


L. T. 736; 89 J. P. 175; 41 T. L. R. 


C. C. A. 





6067a. 


6068a. -—-— 


& that the presumption of innocence 
applied with less effect to prisoner than 
to a man of proved good charactor. 
‘he jury found the prisoner guilty by 
@& narrow majority :—Held: the judge 
had misdirected the jury in law, in 
respect that the immoral character of 
the panel was irrelevant, & the pre- 
baat eae of innocence upplied equally 
in all cases, & could only be displaced 
by evidence relevant to prove the crime 
charged.— SLATER v. H.M. ADVOCATE, 
1928} 8S. C. (J.) 94.—SCOT. 


PART XIV. SECT. 7, SUB-SECT.8.-— A. 

ri. Criminal Code, s. 1002.)}-—- 
Deft. was convicted of having hud 
carnal knowledge of a feeble-minded 
girl :——Z/eld : as there was no evidence 
in corroboration, the conviction must 
be quashed.—kt. v. Simms (1924), 43 
oan Crim. Cas, 28; 57 N. 8S. RR. 476.— 





.— ——. +--HUBIn vv. R., [1927] 
4 L. R. 760; [1927] 8. C. RR. 442; 
48 Can. Crim. Cas. 172.—CAN. 


rii 
q). 


PART XIV. SECT. 7, SUB-SECT.8.— B. 

6064. vii. -}—The rule as 
to the danger of convicting upon the 
uncorroborated testimony of an accom- 
plice is not a strict rule of law, but 
inerely one of practical wisdom & 
carefulness, & the omission of the trial 
judge to give the customary warving, 
evon if technically an error, docs not 
constitute such a miscarriage of justice 
or substantial wrong as to vitiate the 
conviction.—R. v. GALLAGHER, [1924] 
oun L. RK. 1059 ; 3 Ww. Ww. ht. 357 .— 


6064 viii. .}—A charge to 
the jury, that, while it was dangerous 
to convict on the evidence of an 
acconiplice without corroboration, yet 
in this case it was the right & duly of 
the jury, if on the accomplice’s evidence 
they felt no reasonable doubt of the 

uilt of accused, to convict him :-—~ 
eld: a misdir 














ection. 

If a judge discusses the evidence of 
an accomplice & points out its con- 
sistency, he should explain to the jury 
the considerations which prompt an 
accomplice to testify against accused. 
—R. v. SLEE, [1926] 1 D. L. R. 729 ; 45 
Can. Grim. Cas. 190; 58 O. L. R. 313. 


6064 
evidence 


against a prisoner is the 
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es 








635 ; 28 Cox, O. OC. 47; 19 Or. App. Rep. 22, 


Annotation :-—Refd. R. v. Harris, [1927] 2 K. B. 587. 





-}+—The correct direction 


on a charge of indecent, assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, 
convict.—R. v. JONES (1925), 19 Cr. App. 
Rep. 40, C. C. A. 


nevertheless 








-}—When consent is 


the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 





uncorroborated evidence of an accotn- 
plice, it is wrong for the judge to tell 
the jury that, if they aro quito certain 
that the accomplice is tolling the truth, 
they have not only the right to convict 
prisoner but that it is their duty to do 
s0. In such a case, the judge should 
follow the rule laid down in R. v. 
Baskerville, No. 6056; the judge 
should warn the jury of the danger of 
convicting prisoner on the uncorro- 
borated testimony of an accomplice &, 
in his discretion, may advise them not 
to convict upon such evidonee, but he 
should point out to the Jury that it is 
Within their legal province to convict 
upon such unconfirmed evidence. 
GouIN v. R., [1926] 8. C. R. 539.— CAN. 


6064 x. -}—Where the evi- 
dence of accomplices is uncorroborated, 
Juries should be instructed as nearly as 
possible in the language in which the 
rale of practice laid down in Gouin v. 
.. No. 6064 ix, ante, 18 expressed. 

A charge which in effect puts the 
evidence of an accomplice on the same 
footing as that of an ordinary witness 
amounts to a miscarriage of Justice.— 
R. vw. Bacau (Sask.), (1927) 3 D. I. Ti. 
1179; [1927] 2 W. W. R. 171: 48 
Can. Crim. Cas. 53.—CAN. 

Sce, also, cases in Part XII.. Sect. 13, 
Sub-sect. 4, I., ante. 


6067 iii. ---—— .|}—A verdict 
of indecent assault founded solely on 
the testimony of prosecutrix not 
allowed to stand, where the judge did 
not. warn the jury properly with respect 
to corroboratiou.—-R. ve. WLUERTON 
(Sask.), [1927] 4 D. I. R. 1126; [1927] 

















3 W. W. R. 564; 49 Can. Crim. Cas. 
94.—- CAN. 
6067 iv. .]--On the 











trial of a charge for indecent assault 
on # girl of under sixteen years, the 
trial Judge, in the course of warning 
the jury of the danger of convicting 
on the uncorroborated testimony of tho 
girl, said: ** In such a case, it is usual, 
in fact, necessary, to caution the jury 
against the danger of acting upon the 
uncorroborated testimony of the girl,’’ 
&, also, ‘‘ unless she is supported by in- 
dependent testimony which implicates 
the accused, her evidence is not an 
entirely safe or satisfactory foundation 
for a verdict against him ”’ :—Held: 
this direction was sufficient.——R. 1. 
Ur ieee [1927] S. A. S. R. 287. - 
AUS. 


the femaie’s story.—R. v. SALMAN (1924), 18 


Cr. App. Rep. 50, C. C. A. 


6068b. ——-- —---- —-_— - —-.]--R.  v. DRaApER 
(1929), 21 Cr. App. Rep. 147, C. ©. A. 
6069a. ——- -——- -—— --—_.]—When the only 


witness for the Crown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration.—R. y. Drxon (1925), 19 Cr. 


App. Rep. 36, C. C. A. 


6072a. —-— Evidence of young children.]—Il. v. 


MARSHALL, No. 3136a, ante. 


6090. Add. Annotations :-—Folld. R. v. Dennis, 
R. v. Parker, [1924] 1 K. B. 867; Apld. R. 
v. Williams (1925),19 Cr App. Rep. 67; R. 
v. McDonnell (1928), 20 Cr. App. Rep. 163. 

6094. Add. Annotation :—Folld. It. v. Hussey (1924), 


18 Cr. App. Rep. 121. 
6097a. 





Cr. App. Hep. 81, C. C. A. 


6106a. Disagreement of first jury Second jury 
hearing way in which first divided.|—(1) If | 
a jury, unable to agree, has announced in | 
open ct., & therefore in presence of the Jurors 
in waiting, the numbers of their members for 
& against a conviction, it is wrong to proceed 

before 


with the second trial 


PART XIV. SECT. 7, SUB-SECT. 10 


a (p. 538) i. One juryman not sworn.] 
—Where one of the additional panel of 
jurymen summoned, who was present & 
answered to his name when first called 
by the clerk, was not called to be 
sworn by the clerk who announced 
that the panel was exhausted, which 
made it necessary to sccure an 
additional juryman from among those 
who had stood aside:—Jleld: an 
objection could not be allowed, as no 
substantial wrong or miscarriage of 
justice had occurred.— R. v. MCLACHLAN 
(1923), 56 N. S&S. R. 4133 41 Can. Crim. 
Cas. 249.—CAN 


sf. Policeman  anformant making 
arrest, conducting prosecution d& qaeing 
evrdence-- Failure to cmploy counsel or 
attorney.) ~The fact that. m a sum- 
mary conviction proceeding, the in- 
formant. who was the policeman in 
eharge of the case, acted as the 
prosecutor at the hearing, & was also 
® witness thereon, & had sworn to & 
exccuted the search warrant in person & 
arrested the accused held not a ground 
for setting aside the eonsiction.- -— 
QR. uv. Cruir, [1928] 4 DD. L. &R. 581; 
[1928] 2 W. W. R377: 50 Can. Crim. 
Cas. 143; 22 Susk. L. RR. 525.—--CAN, 


PART XIV. PCR SUB-SECT. 11.— 


6115 vi. JR. vu. Dr 
BERTOLT, [192713 D. L. It. 1933 [1927] 
S.C. R. 454; 48 Can. Crm. Cas. 118.— 
CAN. 

6115 vii. —-— --—-.]~-BRooKs ~. R., 
[1928} 1 D. L. R. 268; 48 Can. Crim. 
Cas. 333. - CAN. 





PART XIV. SECT. 7, SUB-SECT. 11.— 


o 





q i. After juryman called—By 
person on panel.|—Held ; a miscarriage 
of justice.—R. ». MCNAMaRa, [1926] 
4D. L. R. 880; 46 Can. Crim. Cas. 
230; 69 O. L. R. 342 —CAN., 

sj. Disqualification of juror.|}—Held : 
such disqualification did not cause a 
miscarriage of justice.—R. v. Boak, 
11925) 3 D. L. R. 8873; [1925] S.C R. 


Necessity for proof.]--When no reason 
is shown to the ct. to believe that a plea of 
guilty has been improperly accepted, it. will 
decline to interfere.—R. v. CLARK (1929), 21 


’ 
| 
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Cases 6068a—6169a. 


liven if there is no other jury available the 


Bench ought not to threaten to deprive 


invalidate 


6110. Add. 


accused of bail, unless he will consent to be 
tried by those jurors. 

(2) Inadmissible evidence of accused’s bad 
character volunteered by a witness may 
wa conviction.—R. 
(1929), 21 Cr. App. Rep. 149, C. C. A. 


Annotation : -—Distd. 


FLEMING 


R. v. Villars 


(1927), 20 Cr. App. Rep. 150. 


6111. Add. 


Annotation :—-Folld. 


R. v. Villars 


(1927), 20 Cr. App. Rep. 150. 


6136. Add. 


6112a. Improper question put to prisoner Prisoner 
undefended.|—R. v. WEEKS (1928), 20 Cr. 
App. Rep. 188, C. C. A. 

Annotation :—~ Refd. 

(1927), 20 Cr. App. Rep. 53. 


LR. wv. Morter 


6144a. Refusal to permit accomplice to be called 





justice. 


such jurors. 


o253; 41 Can. Crim. Cas. 218; 
[1925),2 DL. BR. 8083 [1925] 2 W. W. 
hk. 40: 438 Can. Crim. Cas. 4023 35 
B.C. I. 256.—-CAN. 


PART XIV. SECT. 8, SUB-SECT. 1.—A. 


sk. Jumadiction of court.J—R. v. 
Fox, R. v. SANSOM (1025), 44 Can. 
Crin. Cus, 262.—CAN. 


hi. -—No definite principle can 
be laid down upon which a ct. of appeal 
should proceed in dealing with appeals 
for the reductaon of sentences on the 
ground of excessive severity ;— all the 
circumstances should be carefully taken 
into account in each instance & full 
consideration given to matters of 
nitigation.—RN. 2. Hm Lay, |1924] 4 
D.L. R. 829; 3 W. W. RR. 427.—CAN. 


h ii. ——--.]}--A sentence should be 
interfered with by a ct. of appeal only 
where the tmal judge proceeded on 
some wrong pyinciploe or gave Loo great 
weight to particular circumstances ; 
the fact that imdividual members of 
the ect. would huve 1umposed a different 
sentence is not sufficrient.—lK. v. 
GALLAGHER, [1924] 4 D. L. Ik. 1059; 
3 W.W. ih. 357.---CAN. 


h win. - ---.|}—In considering the 
adequacy of a sentence, the et. should 
be giided by the same considerations 
whether the appeal be taken for the 
reduction or increase of the sentenee.—~— 
It. wu. Hroxe, (1925) 2 D. L. R. 1000; 
[1923] 1 W. W. &. 1155; 44 Can. 
oa Cas. 13; 19 Sask. L. RN. $59.— 





h iv. —--~.}-—-DusToor v. R. (1927), 
Q. R. 42 K. L. 520.—CAN. 


hv, ---- .J—Where prisoner was con- 
victed of rape & sentenced to death :— 
Hleld: citcumstances, such as low 
mentality & bancful environment, 
which were not brought to the attention 
of the judge, were sufficient to warrant 
a reduction of the penalty to twenty 
years’ imprisonment & twenty lashes. 
—R. v. McCATHERN, [1927] 2 D. L. R. 
1142; 48 Can. Crnn. Cas. 54; 60 
O. L. R. 331.—CAN. 


k i. ——- Abortion.]- An appeal by 
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in mitigation— Count against accomplice 
withdrawn. | ~ -Proviso : 
Act, 1907, s. 4, applied despite a manifest 
error in procedure.—-R. rv. GASKELL (1929), 
21 Cr. App. Rep. 83, C. CL. A. 


| 6152. Add. Citation :-—-31 T. L. BR. 401. 


to 


A Wawarrer 1 


Wiminal 


6169a. - —-.|——-The (Ct. of Criminal Appeal does not 
make slight reductions of sentences. 
only interferes on matters of principle & on 
the ground of substantial 
R. v. DONBAR (1928), 2t Cr. App. 
Rep. 19, C. 


The ct. 
miscarriages of 


CG. A, 


an abortion-monger agalst & sentence 
of four years’ mprionament imposed 
on ber on a convietion for abortion, 
dismissed.---R.oo2.  Puren, [1925] 4 
D.L. RR. 6713 (1925) 3 WLW. R48 t 
34 Man. L. 1. 299 —CAN. 

k ii. -—-.J—Deft. was convicted of 
breaking & enterlug with intent to 
commit an indictable offence. On 
appeal, there was sufficient evidence to 
support the conviction, & the trial 
judge heaving had the advantage of 
scoIng prisoner & hearing his evidence, 
& no sufficient reason having been 
shown for reducing the sentence :— 
Held: the convietion be affirmed & 
deft.’s appeal distussed — Rh. v. JOHN 

(1927), SY N.S. Tt. 385 —CAN. 


PART XIV. SECT. 8, SUB-SECT. 1.—B. 


6170 i. Whether fresh sentence can be 
substituted— Plea of guilly.j]—On an 
appeal against sentence in a@ case 
Wwherem accused pleaded guilty the 
C41. of Appeal ws im as good a position 
av the trial judge to determune the 
sentence which should be imposed. - - 
Rt. vw. VINEGRATSKY (alias VINE), [1928] 
3D. 1. 201; (19238) 1 W. W. 
542; 49 Can Crim. Cas. 298 5; 37 Man. 
L. ht. 327.—CAN. 


6170 ii. ——--- -—--.]—- Rov. ALTOMARE 
)s 


(GB. C.), [1928] 3 W. WL. RR. 187. —CAN. 
6172 i. Variation of  sentenee— 
Increase of sentence.J—The Ct. of 


Appoal is justified an inereasmy a 
sentence, if it clearly deems af justice 
1o do so.—TR. v. Gasco (1927), Q Ke 45 
K. B. 116; 8 C. B. R. 291.— CAN. 
ni. J—Where an illegal 
punishment, has been iniposcd, as 
imprisonment with hard Jabour where 
hard labour is not. authorised for the 
offence in question, the et. will not 
exercise its powers under Crinunal 
Code, 5. 1124, by striking out the un- 
authorised portion of the penalty in 
order to uphold the conviction after 
the iNegal punthment has been suffered 
in whole or m_ part.—-hK. vo. Low 
Quone, [1924] 3 D. L. R. 666; 2 
W.W. bh. 695; 33 B.C. RR. 522.—CAN, 
nia. Recommendation to merciy— - 








Cases 6177a - 6271. 


6177a. =| 
tence in order to carry out intention of the 
trial judge.—R. v. FIELDER (1926), 1385 L. T. 
64; 90 J. P. 96; 28 Cox, C. C. 186; 19 Cr. 
App. Rep. 87, C. C. A. 

6183a. -/+—The ct. will amend an in- 
correct record, though it may not vary the 
sentence.—R. v. SHARMAN (1925), 10 Cr. 
App. Rep. 43, C. C. A. 

6186a. ——— J—R. v. PILLEY (1926), 19 Cr. 
App. Rep. 101, C. C. A. 

6187a. Sentence illegal.J—-Sentence reduced 
in view of its illegality.—R. v. JACKSON 
(1926), 19 Cr. App. Rep. 159, C. C. A. 

6187b. —— -----.]—R. v. IRVING (1927), 20 Cr. 
App. Rep. 131, C. C. A 

6187c. oJ —R. v. MILLICHAMP (1929), 21 
Cr. App. Rep. 106, C. C. A. 


6187d. --—— J—-R. v. DALE (OTHERWISE 
MANDERS) (1929), 21 Or. App. Rep. 114, 
©. 0. A. 


6199a. .}—R. v. CLUE (1928), 21 Cr. App. Rep. 
68, C. C. A. 


6203a. Previous conviction -—Court reluctant to hear 
evidence of in justificaton of sentence—No 
previous conviction proved at trial.|—R. v. 
GANS (1928), 21 Cr. App. Rep. 1, C. ©. A. 

6209a. Offer of employment—By old employer.|— 
Sentence reduced.—R. v. JACKSON (1927), 20 
Cr. App. Rep. 130, C. C. A. 

6209b. S. P. R. v. User (1927), 20 Cr. App. Rep. 
130, C. C. A, 

6209c. Inaccurate statements as_ to previous 
record.}]-——-The ct. will revise a sentence when 
after conviction or plea inaccurate state- 
ments by the police about. prisoner’s record 
may have influenced that sentence.—R. v. 
Bo.troten (1928), 21 Cr. App. Rep. 37, 
Cc. C. A. 

6209d. Several charges for same offence.|—R. v. 
KENNY (1929), 21 Cr. App. Rep. 78, C. C. A. 


























2 ene ee 








effect of misunderstood by trial pudge.|— 
R. ov. WHITTAKER (1928), 28 S. RON. 


Reduction of term of sen- | 6215a. 


PART XIV. SECT. 8, SUB-SECT. 1.-—C. 
6202 i. Prisoner's state of healih.j-—- 


ENGLISH AND [IimperreE Dicrest SUPPLEMENT. 


J}—R. v. READE (1927), 20 Cr. 
App. Rep. 60, C. C. A. 

6215b. ———- .|—R. v. MartTIn (1928), 20 Cr. 
App. Rep. 187, C. C. A. 

6219a. |—R. v. Lioyp (1927), 20 Cr. 
App. Rep. 139, C. C. A. 

6230a. Housebreaking—To receiving stolen pro- 
perty.|—(1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 

(2) On an indictment charging house- 
breaking, & knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact, called 

















upon to explain his possession.—R. v. 
RICHARDS (1924), 18 Cr. App. Rep. 144, 
Cc. C. A. 

6234a. Exclusion of women from jury.] 








—The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo.—lKt. v. VAQUIER (1924), 
18 Cr. App. Rep. 112, C. C. A. 

6234b. Denial of right of challenge. ]—— 
If deft. is wrongfully denied his right to 
challenge, the ct. will award a venire de novo. 
—R. v. WILLIAMS (1925), 19 Cr. App. Rep. 
67, C. CG. A. 

6237a. —-—-.]—R. v. Ltoyp, No. 2567a, ante. 


6249a. —--— --—— Procedure.]—It. v. KNIGHTON 
(1927), 20 Cr. App. Rep 45, 0. C. A. 











6262. Add. Annotation :—Mentd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. 
6263. Add. Annotation :—Refd. R. v. Harris, 


11927] 2 ik. B. 587. 
6271. Before this case insert ‘ Sce, also, CROWN 
Pracrick, No. 797a.”’ 
Add. Annotation :—Folld. R. v. Maidstone 
summanlyJ—R. v. Jonns (N. S.), 


[192613 D L. R. 659; 46 Can. Crim. 
Casa 8 rd -CAN, 


S. W. 411; 45 N.S. W. W. N. 172; 
11928] Argus L. Rt. 303.—-AUS,. 

nib. Petition jor leniency—Im- 
properly reecived.|) —— R. ov. LIM GIM, 
L928)! D. L. RR. 10388; 49 Can. Crim. 
Cus. 255; 39 B.C. it. 457.—CAN. 

nic. ---—.}—R. v. Gasco, [1928] 2 
YP... R741; 49 Can. Crim. Cas. 196 ; 
QW. R. 48 K. LB. 116.-—CAN, 

nit, --- Jinprisonment stbstituted 
for fine—~-Fine  anadequate.jJ—R 1, 
Syponik & ZGOwWArsKs (Sask.), [1926] 
3 W. W. Lt. 458.—CAN. 

n iti. Not after sentence partly 
served, |—TR. 9. Normiurp (N. S.) (1926), 
46 Can. Crim Cas 74.—CAN, 

n iv. ---—— 7myposed by mistake | - 
R. v. HALF (1926), 49 Can. Crim. Cas. 
253.—CAN. 














sp. Diseretion of Court of 
Criminal Appeal.) -'The Ct. of Criminal 
Appeal, in the exercise of the powers 
vested In it by Crimimal Appeal Act, 
1912, 8. 6 (3), has ap unfettered judicial 
discretion to review sentences imposed 
upon convicted persons without the 
necessity of considering whether in 
imposing uny sontence under reviow, 
the trial judge proceeded upon any 


wrong principle, or upon uny nus- 
apprehension of the facts--R. 2. 
GOSPER (1928), 28 S. Ro. N SS. OW. 


568; 45 N.S. W. W.N. 165.—AUS. 

Sq. Conviction for perjury.j— 
R. vw. Aizu NATANSON (Sask.), [1927] 
» W. R. 154: 49 Can. Crim. Cas. 
84.- CAN. 





Winle a econviet's physical state may 
be taken into consideration in passing 
sentences, yet changes im his health 
thereafter more properly afford ground 
for an application for the clemency of 
the Crown than for an appeal against 
the sentence —hR. ov ZIMMERMAN, 
11926) 2 W. WLR 882: 46 Can Crim 
Cas. 78; 37 B.C RR. 277.--CAN, 


PART XIV. SECT. 9. 


6222 i. Carnal hnouwledge—To rm- 
decent assault.J—R. t. Gimonke (1925), 
34£B GC. RR. jo4.—CAN. 

6225 i. Obtaining by false pretenccs-— 
To attempting to obtain.|—- Where a 
party bas been convicted of obtaining 
goods by false pretences, & on the 
indictment the jury could have found 
him guilty of some other offence, e.g 
attempting to obtain, & it clearly 
appears by the jury’s finding that they 
must have been satisfied of tacts which 
proved him guilty of attempting :— 
Held: act. of appeal, instead of allow- 
ing or disniussing the appeal, may sub- 
stitute a verdict of guilty of attempting 
to obtain.—R. r. McManus, [1924) 3 
D.L. R. 297; 42 Can. Crim. Cas. 248; 
51 N. 3. R. 255.—-CAN. 


sa. Breaking dc: entering duwelling- 
house by day—To stealing in dwelling- 
house.J—Kh. wv. Siw Cun, (1926) 2 
DL. R. 287: 45 Can. Crim. Cus 291; 
36 1B. C. R. 397.—CAN. 


sb. Nmucggling—Not to attempting to 
smiugqe—Latter offence only triable 
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sc. Wounding with intent to do bodily 
harm—To common assault.j--hR. 1. 
LrE Foon, [1928] 1 W. W. R. 747; 
49 Can. Crim. Cas. 233; 39 B.C. R. 
208.— CAN. 


PART XIV. SECT. 10. 


aa i. —— Fresh ewndence avatl- 
able not given at trial. J—R. v. MCDONALD 
on S.) (1927), 49 Can. Crim. Cas. 35.— 








aa ii. Raising doubt 
as to correciness of verdict.J—h. v. 
HASKINS (Ont.), [1929] 1 D L. BR. 282; 
50 Can. Crim, Cas. 412.—CAN. 

sf. Misleading stutemcnts in 
summing up.\}—Held: as there was a 
probability that some statements in 
the summing up had misled the jury, 
a misearmuge of justice had oceurred; 
& a new trial was ordered.—k. +. 
WILLIAMS, KR. ov. McLAuauLin, [1928] 
St. R. Qd. 133, 22 Q. J. P. 53.—AUS. 


SE. Failure to charge jury as to 
need for corroboration. |—lKh. v. Goon- 
FELLOW (N. 13.), [1928] 2 D. L. R. 598; 
49 Can. Crim. Cas. 2638.---CAN. 


sh. Admission of depositions. |— 
A new trial may be directed under 
Criminal Code, s. 1014 (3) (>), on the 
ground that it was not proved that 
certain of the conditions precedent 
prescribed by s. 999 for the admission 
of depositions had heen fulfilled, & one, 
at least, of the depositions night have 
turned the seale of the Jury’s verdict 
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Prison, Ex p. Maguire (1925), 1383 L. T. there was no appeal except for error of law 


710. apparent on the record, &, even if the 
6277. Add. Annotation :—Mentd. R. v. Cory, [1927] bye-law were, on the face of it, invalid, that 
1K. B. 810. would not be an error of law apparent 





BERRY (1896), 
40 Sol. Jo. 


BURNETT v. 
2 'T. L. R. 464; 


on the record. 

60 J. P. 550; 

564, C. A. 
Aili ladiains —-Apld. 


6284. Add. Annotation :~ ~Refd. R. v. Maidstone 
Prison, &z p. Maguire (1925), 133 T. T. 710. 
6293a. Order to repair highway—-Highway Act, 
1862 (c. 61), s.18.]—-Held: not a judgment 
in a ‘‘ criminal cause or matter.’’—LOUGH- 
BOROUGH HIGHWAY BOARD v. CURZON (1886), 
17 Q. B. D. 34435 55 1. J. M. C122; 55 


MeVittie v. Bolton JJ., [1924] W. N. 
149. Refd. Godwin vr. Walker (186), 12 T. L. R. 367 ; 

Teale v Harris (1896), Tk ries v. Walters, 
(1898), 78 Tu. TP 167: Kitson » pete TaS99] 1Q. B. 425; 
White re. Morley, (1899) 2 Q. B. Thomas v. Sutters, 
[1900] 1 Ch. 10, Sutton hie. "Improvement Co. v. 


60 J. P 





L. T. 50; 50 J. P. 788; 34 W. R. 621; Foster (1920), 128 L. N. 549 5 Everton v Walker (1927), 
21T. L. BR. 678. OG. A. 137 L. T. 594. 
Annotations :—Refd. R. v. Poole Corpn (1887), A Q. B. vp. 6298b. ‘‘ Error of law apparent on record.’’]— 
602; Payne v. Wright (1892), 61 L. J. M. BURNETT v. Binry, No. 6298a, ante. 
Mentd. Russell v. - Rnssell 6298c. : effect of Jud. Act, 1873 (c. 66), 
(1924), a Tas. Pp. 97; Re A. B.’s Petn. « 47 A Criminal Appeal Act, 1907 (c. 23), 
(1927), 97 L. J. P. 1043 Greenway v. A.-G. s. 20. is that there is no right of appeal to the 


(1927), 44 T. LR. T2t. 


6298a. —-— Invalidity of bye-law.]|—Applt. was 
charged with frequenting a street for the 
purpose of betting contrary to a bye-law of | 
a borough, but the charge was dismissed on | 
the ground that the bye-law was ultra vires | 

/unreasonable. On a case stated, the High 

Ct. held that the bye-law was valid :-- 
this being a ‘‘ criminal cause or matter,’’ | 


Ct. of Appeal in a criminal cause or matter, 
even where the error is apparent on the record. 
-—McVirriz v. Bouton JJ., (1924] W. N. 
119, C. A. 

After thus 





case add the following new 


Sect. 15.—APPEALS. 
To House of Lords.|—See Part XV. 


Part XV.- Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6301. Add. Annotations :—As to (1) Apld. R. v. Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 
Berg, Britt. Carré & Lummies (1927), 20 Generally, Refd. Statham v. Statham, [1929] 
‘YY. App. Rep. 38. Distd. R. wv Chesshire, PoIsls 


Part XVI.-—Costs, Compensation, Rewards and Restitution. 


Annotation :—Refd. It. v. Ely JT., W.R. 593 4 T. L. 1. 455, D.C. 
Ber p. Mann (1928), 95 J. P. 45. Annotations —Refd. Lnkpm ». Roll (1923), 126 L. T. 517; 
Conn ovo. Turnbull (1925), 89.0. P. Jo 300. 





ie er aes sam ier es grat 6505. Add. Annotations :—-Refd. Lake v. Simmons, 

wade ee ; {1926] 2 K. B. 51. Mentd. Nanka-Bruce v. 

° Commonwealth Trust (1925), 04 L. J. P. C. 

6496a. S. P. R.v. D?KYNcouRT (1888),21 Q.B D 169; Creer v. Downs Supply Co., [1927] 2 
109; 57 L. J. M. C. 643; 52 J. 7. 628; 37 K. B. 28. 

ist the aeccused.—R. Moreiir, | exceptional public importance, & that — - -Zibel.|—-In Criminal Code, 5, 1044, 

(1928) 1 W. W. RR. 68; 19° Can Crim. | it 1s dosurable in the public interest the word “information? | means 


Acou dismissal 


Cas. 15; 39 B.C. K. 140.—CAN. 


PART XIV. SECT. 15. 


sl. To Supreme Court~—Condition 
precedent—Certificate--By what court 


Appeal involves a point of law of ! 


that an appeal should be taken, 
the Ct. of Criminal Appeal, & not the 
Supreme Ct.--A.-G. vr. MURRAY (No. 2), 
(1926) 1. R. 300.—IR. 


PART XVI. SECT. 1, SUB-SECT. 3. 
6441 i. Vosts of defendant on acquittal 
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‘criminal information,” 
by the magistrate of a charge laid in 
the usual way bv information & com- 
Plaint is not. a ** Judgment for deft.’'— 
CuOBOTAR (B.C), FE9Ib6) 
[1926] 1 W. W. Tk 
216.--CAN 


BucZKO v 
1b Lb. R 1024; 
3793; 45 Can Crim. Cus 


Cases 6619—7276. 


ENGLISH AND Eprre Dicest SupPLEMENT. 


Part XVII.—Offences against the Sovereign. 


6619. Add. Annotations :—Mentd. R. v. Harris, 
[1927] 2 K. B. 587; BR. v. Noble (1928), 


Gr. App. Rep. 191. 


6722. For “ (1628) ” read ‘‘ (1541).” 
6723. Vor “ (1628) read “ (1539).” 


6726. For ‘“‘ (1628) ”’ read ‘‘ (1448).”’ 
20 6727. For “(1628)” read ‘* (1494).” 
6732. For “ (1628) ” read ‘ (1453).” 


| 6738. For ‘‘ (1628) ”’ read “ (1462).”’ 


Part XVIII.-—Offences against Public Tranquillity. 


6887. Add. Annotation :—Refd. Motor 
Insce. v. Boggan (1923), 130 L. T. 588. 


6890. Add. Annotation :-—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 


6931. Add. Annotation :—-Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 


6946. Add. 


Annotations --—Mentd. 


Union 


R. vw. Harris, 


[1927] 2 K. B. 587; R. v. Noble (1928), 20 Cr. 
App. Rep. 191. 

6953. Add. Annotation :—-Mentd. Lowe v. Bentley 
(1928), 44 T. I. R. 388. 

7026. Add. Annotation : —~ Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 

7033a. -— ~.|—ANON. (1701), 12 Mod. Rep. 4965 ; 
SS Fi. Tt. 1472. 


Part XIX.~--Offences in respect of Public Offices. 


7175. Add. Annolation :--—-Mentd. Papadopoulos v. Papadopoulos (1929), 46 T. L. R. 44. 


Part XX.—Offences relating to Administration of Justice. 


7276. Add. Annotation: 


PART XVII. SECT. 1, SUB-SECT. 1. 


6515 i. Breach of allegance to the 
Crown —Status of Stale possessing 
internal sovercignty.J—'The crime of 
high treason can be comnutted aguinst 
a Stuto which easter internal 
soveraugnty, even though its external 
powerh may bo lumited in certam 
respects. ‘The Govt. of the Union of 
South Africa, as mandalory of South- 
West Africa, possesses suficient mternal 
sovereiguty to warrant a charge of 
high treason aguinst an inhabitant of 
the mandated terrtory who takes up 
arms With hostile mtent against the 
Govt. of that. terLitory.—R. ve. Curis- 
TIAN, [1924] App. J). 101.--8. AF. 


PART XVII. SECT. 1, SUB-SECT. 4. 


ei, ——-~.])-—The crime of treason is 
constituted by the perpetration of 
armed attacks upon the State or Govt. 
with hostulo intent. The existence or 
otherwise of such hostile mtent is to 
be gathered from all the circuinstances 
of the case. Where accused committed 
acts of hostihty towards the State by 
takiug up arms with the express inten- 
tion of cocreing the Govt. & enforcing 
the will of himself & those acting with 
him upon the Govt. :—ZHeld: accused 
had been properly convicted of treason. 

R. vo. Mass, 11923) App. D. 73.— 


Ss. AF. 
PART XVIII. SECT. 7. 


6821 ii. -- - — — Meaning of prise- 
Fight.?J—-R or. Vieukry (1913), 24 
W.L. RR. 8043; 4 W W. RR. 1055; 11 
}). L. R. 70L; 6 Alta. L. R. 103.— 


CAN. 

6821 iii. — - estaurant.J—A 
restaurant is not a public place within 
Crinunal Code, 5. 238 (f), since the 
pubhe has no rghts, as such, to 
resort there; &, therefore, the causing 
of va disturbance therein by one of the 
methods referred to in 8. 238 (J), does 
not render the disturber subject. to 
conviction thereunder. - Re... BENson, 
[192813 W.W. 605: 50 Can. Crim. 
Cas, 4 25.-- . CAN. 


PART XVIII. SECT. 8, SUB-SECT. 1. 
sn. Meeting to muintain right bond 





fide believed to be poassessed.|---Where 
five or more persons assemble for 
maintuining by force, or show of force, 
a right which they bond fede believe 
they possess, & not for enforcing by 
such force, or show of force, a right or 
Kupposed right of theirs, they do not 
constitute an unlawful assembly punish- 
able undor India Penal Code, 8. 113. -- 
Lte VEBRABADRA PILLAI (1927), 1. L. R. 
5] Mad. 91. IND. 


PART XVIII. SECT. 9, SUB-SECT. 7. 


st. Whether municipal corporation 
hable.|--GLoBE & Rurarrs FIRE 
INSURANCE Co. v. GLACK BAY CoRPN. 
(N. S.), [1927] 1 I. L. RR. 80.-—-CAN. 


PART XX. SECT. 2, SUB-SECT. 1. 


7236 i. Nature of the offence.}-— 
Perjury 18 in itself a contempt of ct.-— 
Rh. v. Zizu NATANSON, [1927] 3 D. L. R. 
758; [19271 2 W. W. RR. 355; 48 
Can. Crim. Cas. 227; 21 Sask. L. R. 
532.—CAN. 


PART XX. SECT. 2, SUB-SECT. 5.—A. 

ri, —— —— Absence of exramener— 
Failure to file affidavit.}—Au exarinina- 
tion for discovery in a county ct. 
action not conducted in the presence of 
the deputy clerk 15 not an examination 
tuken pursuant to County Cts. Act, 
kh. 8S. M., 1913 (c. 44), & perjury does 
not lic aguinst the person examined, 
even though the solrs. agreed that the 
clerk need not remain dumng the 
examination. 

The fact that no affidavit was filed 
prior to such examination is not a bar 
1o a prosecution for perjury, where 
accused voluntarily agreed to submit to 
& attended the examination & was 
bworn & examined.—h. v. ALLEN, 
119245])1 D.L. R.57; [1925)1 W. W.k. 
718; 43 Can. Crim. Cas. 1]8.-— CAN. 

rik S. Po. R. wv. Kone. (Sask.), 
(1926), 46 Can. Crim. Cas, 279; [1926] 
3 W. W. RR. 478.—CAN. 


PART XX. SECT. 2, SUB-SECT. 7. 


si, —— ——.}—-R. v. FERRISH & 
De eee (1926), 58 N. 8S. R. 370.— 
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Refd. Conn v. Turnbull (1925), 89 J. P. Jo. 300. 


PART XX. SECT. 2, SUB-SECT. 8.--A. 


ai. ~-— WA tness protected by Eri- 
dence Act, 1912 (ce. 27).] -Evidence 
riven ata trial at which the witness 18 
granted the protection of Canada 
Kvidence Act, 1912, 1s not receivable 
against him on a prosecution for per- 
Jury on other occasions, ¢.g.. on an 
inguest & proliminary hearing.—R. v. 
KRUSCHKOVSKI, [1925] 2 D. L. R. 167 , 
11925} 1 W. W. R. 4263; 43 Can. Crim. 
Cus. 299.—CAN. 

ail. ——-.J—Accused was convicted 
of perjury in testifying in a oivil action 
brought by the Crown against Jhis 
brother for evading the paywent of the 
proper duty on goods introduced into 
Canada by accused. The perjury was 
charged iu respect of the statement by 
accused that) be had intended such 
sroods for the members of his fumily :-—~ 
ITeld: the testimony of customs 
officials as to statements made by 
accused's brother to the customs 
appraiser on the strength of which the 
goods had been cleared, should not have 
been admitted.—- R. v. Zrzv NATANSON 
(No. 2) (Sask.), [1927] 4 D. L. R. 1035; 
{1927} 3 W. W. BR. 550; 49 Can. Crim. 
Cas. 80.—CAN. 

sy. Corcumstuntial evidence.J—A con- 
viction for perjury may be founded on 
circumstantial evidence alone.—R. v. 
ZAZU NATANBON, [1927] 3 D. L. R. 308: 
[11927] 2 W. W. lt. 127; 48 Can. Crim. 
Cas. 158; 21 Sask. L. R. 505.--CAN. 


PART XX. SECT. 2, SUB-SECT. 8. —B. 


sa. Writ of summons.}—Held: the 
evidence that the proceeding was a 
judicial procecding was sufficient, 
although the writ of summons therein 
had not been produced. R. ov. GuR- 
DITTA, [1927] 1 W. W. R. 273; 47 
Can. Crim. Cas. 103; 38 B.C. BR. 66.—- 
CA 


sb. Cerlificd copy of record-- Prior 
notice not necessary where admission 
by accused that impeached statements 
were made in judical proceedings. |— 
Ri. v. KOBOLD, [1927] 3 W. W. R. 294; 
49 Can. Crim. Cas. 290; 37 Man. L. R. 
37.—CAN. 


Vol. XV.—Criminal Law. 


7416. Add. Annotation :-—Refd. Conn v. lurnbull 


(1925), 89 J. P. Jo. 300. 
7564a. 





On constables to execute warrant.|— 


Cases 7416—7873. 


CASE (1619), 2 Roll. Rep. 78 ; 


81 FW. 2. 671. 


Annotation :--Retd. 
o74. 


Miller v. Knox (1838), 4 Bing, N. C. 


Part XX!.—Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 


Process. 


7625. Add. Annotation :—Mentd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 

7631. Add. Annotation :-—Mentd. Foster v. Driscoll, 

Lindsay v. 


Lindsay wv. Atttield, 
[1929] 1 K. B. 470. 


7641. Add. Annotution :-—Consd. Hardie & Jane 
v. Chilton, [1928] 2 K. B. 306. 
-|--Smivir v. Srmviens (1929), 15 


ec mm 


1657a. 
T. a. RR. 429. 


7683. Add. Annotation :-—-Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 


7685a. Assaulting warder on duty.|—A convict 


who assaults a warder on duty is liable to be 


Driscoll, 


Se 


sentenced by a ct. of summary jurisdiction 
to six months’ hard labour, that being the 
punishment 
Crimes Act, 1871 (c. 112), s. 12, for assaulting 
a constable when in the execution of his duty. 
—-POINTING v. WILSON, [1927] 1 K. B. 382; 
961.5. K. B. 3809; 136 L. T. 307; 91 J. P. 5; 
13 T. I. R. 44; 70 Sol. Jo. 1091; 28 Cox, 
©. C. 291, D.C. 


Prevention of 


provided by 


Part XXII.-—Offences affecting the Property and 
Prerogative of the Crown. 


7785. Add. Annotation :—Refd. R. v. Stokes (1925), 134 L. IT’. 479. 


Part XXIV.—-Offences on the High Seas. 


7864. Citation :—Delete 33 J. P. 79]. 


7866. Add. Annotation :—Refd. Commercial & 
states Co. of Egypt v. Board of Trade, 


[1925] 1 K. B. 271. 


PART XX. SECT. 2, SUB-SECT. 8.—C. 


f i. —-— Copy of affidavit.|\—Where 
deft. was charged with making a false 
attidauvit in the United States of 
America .—lTeld: a copy of the false 
afidavit duly authenticated by a 
witness called before the judge was 
rightly admitted.—UNITED STATES v. 
SNYDER, [1925] 1 D. L. Re. 200; 43 
wiry dae Cas. 692; 57 N.S. RR. 421. 


PART XX. SECT. 2, SUB-SECT. 11. 


sd. HKvidence—-Of falsity of  state- 
ment—Corrobation unnecessary, }—R. v. 
McBETH, [1926] 2D. L. R. 801: [1926] 
1 W. W. R. 931; 45 Can. Crim. Cas. 
357; 22 Alta. L. R. 222.—CAN. 


PART XX. SECT. 2, SUB-SECT. 12.— C. 


mi. : A fiidavit required by foreign 
law.J—Where deft. was charged with 
making in America a false afdavit, 
which affidavit was required by Amer- 
can law:— eld; notwithstanding 
the aflidavit had not been made ina 
Judicial proceeding, the crime charged 
constituted perjury under the law of 
Canada.-—-UN(TED STATES v0. SNYDER, 
j1925]) 1 D. L. R. 200; 43 Can. Crim, 
Cas. 92: 57 N.S. R. 421.— CAN. 





PART XXI. SECT. 4. 

1 i. —~-—-.)—A search warrant 
issued under Liquor Act, 1922, 8s. 90, 
does not authorise the constable, who 
suspects that a person is leaving the 
premises with liquor, when no liquor 
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has been found on the premises, to 
follow him & forcibly bring him back 
to the premises where the scarch is 
being made. in doimg so ho 1s 
assaulted by such person, the latter 
cannot be convicted of ussaulling the 
constable while acting in the discharge 
of his duty under the search warrant. 
—k. v. Diamonn, [1924) 1D. Il. R 
1033; 1 W. W. It. 444; 42 Can. Crim. 
Cas. 90; 20 Alta. L. R. 60.—CAN. 


7666 Vv. Keeping constable at 
arne’s length---Whether flight to avoid 
arrest.j)—The fact tbat a person 
violently ussaulted by # police officer 
who is attempting to urrest him, tries 
to ovade we repetition of the assault by 
keeping at arms’ length from the officer, 
does not constitute a taking to * flight 
to avoid arrest ’ within Criminal Code, 
8. 41.—VIGNITCH v. BOND, |]1928) 1 
WwW. W. RR. 449; 50 Can. Crim. Cas. 
273; 37 Man. L. ft. 435.—CAN. 


PART XXII. SECT. 2, SUB-SECT. 1. 

7761 iii. —-— —— .] —For a thing to 
be termed ‘‘ counterfeit ” according 
to the definition given in Indian Penal 
Code, s. 2%, there should be sore sort 
of resemblance suaffictent to cause 
deception. In a case of counter- 
feiting currency votes, where the 
ability of the accused persons, & the 
capacity of the materials with which 
they worked, were not such as to pro- 
duce a currency note which would take 
in oven the most ignorant villager :— 
Held: there could be no conviction 
under Indian Penal Code, s. 1398, read 
with 6. 511.--R. v. JwWaLa (1928), 
I. L. R. 51 All. 470.—IND. 
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71878. Add. Annotation :—Refd. Re Letters Patent 
No, 139,207, Re Carbonit Akt., [1924] 2 Ch. 


PART XXII. SECT. 4. 


o i. Possession of package received 
from unknoun source— No proof given 
that duly not paid, a ti 2 Morir (Ont.) 
(1928), 49 Can. Crim. Cas. 375.—CAN. 


sf. What constitutes  smugqyling— 
Custums Acl, s. 206 J—R. vo MAYALL 
(4926). 45 Can. Crim. Cas. 366; 37 
B.C. R. 211.—CAN, 


sg. —— ——-.]—R. v. Jones (N. S.), 
11926] 3 D. L. RR. 659; 46 Can. Crim. 
Cas. $.—CAN, 


sh. Burden of proof—That goods 
imporled legally—On accused.|—He Nt. 
v. MCKENZIE (1926), 45 Can. Crim. Cas. 
144; 58 N.S. R. 313.—CAN, 


(N. B.), [1927] 2 D. L. R. 793; 47 


Can. Crim. Cas. 302.—CAN. 


j—lleld :) where 
goods alleged to have been simuggled 
are found é& selzed in the possession of 
any person, the onus, under (Custums 
Act, s. 264, is upon such porson to 
explain how the goods had come into 
his possession or how they had been 
imported iuto Cunadu, &, if so, to 
prove that the duty upon them was 
paid.-—-Wriss v. K., (1928) Exeh, C. 1. 
106.—CAN. 


sm. Indictinent for smuggling—No 
power to substitute conviction — for 
allempling to smuygle-—Latter offence 
only triable summarily.—R. v. JOBES 
(N. 8.), [1926] 3 D. L. R. 659; 46 
Can. Crim. Cas. 8.—CAN, 





sl, —— ---— 


Cases 7899 —8154. 


ENGLISH AND HKmptrE Digest SUPPLEMENT. 


Part XXV.—-Offences relating to Foreign Nations. 


7899. Add. Annotation :---Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. 38. 522. 


Part XXVII.—Offences 


7959. Add. Annotation -—Refd. ht. v. Moscovitch 
(1927), 138 L. I. 183. 

7960, Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. TP. 188. 

7979. Add. Annotation :-—Mentd. Perlak Petroleum 
Maatschappij v. Deen, [1924] 1 K. hb. 
111. 

7980. Add. Annotation : — Refd. i. v. Moscovitch 
(1927), 44 T. L. RR. 4. 


7989a. —— -.]— On an indictment for bigamy the 
validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated.--R. v. 
Moscovircit (1927), 138 L.T. 183; 44T. LI. 





7908. Add. Annotation :—Refd. Foster v. Driscoll. 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929 | 
1K. B. 470. 


relating to Marriage. 


4; 28 Cox, UC. C. 442; 20 Cr. App. Rep. 121, 
C.C. A. 

8026. Add. Annotation :—Refd. R. v. 
[1926] 2 K. B. 258. 

80381. Add. Annolation :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

80385. Add. Citation :---sub nom. 
LOLLEY, 2 Cl. & Vin. 567, n. 
Add. Annotation :—Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. Gil. 

8036. Add. Annotation :-- Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

8058. 1dd. Annotation :—Refd. R. v. 
f1926] 2 K. B. 258. 


Denyer, 


SUGDEN  v. 


Denyer, 


Part XXVII1|—Offences against Decency and Morality. 


8104. 4dd. Annolation :—-Refd. Statham v. Stat- 
ham, [1920] P. 1351. 


8110. Add. Annotation :-—Refd. lt. v. Bailey, [1924] 
2K. B. 300. 


8112. Add. Annotations :---Consd. R. v. White- 
head, [9290], £ W. B. 993 Statham oe. Statham, 
[1920] P. 131. 








8128a. —-_—- What is disorderly house.]——-h. v. 
PART XXVII.SECT. 1, SUB-SECT. 1.— 
A. S. R. 183.—AUS. 
7956 ii. —_—— -—On an 
indietrmment for biamy the © flist 


TuarLge must be stwuctly proved, but 
Where the person charged bas pleaded 
Suultv, wo oi’ an admussion that striet 
proof of the marnage ean be made & 
precludes the necessity for proof.— 
Rev Roor, [1924] 3 D. L. Rk. 985; 57 
N.S. R. 325.—CAN. 


alleged 





PART XXVII, ete 31, SUB-SECT. 3.— 





pi. -J— Accused & his wife were 
Noman GOatholies; they had never 
lived together, as accused left for active 
service 1umediately after the marnage 
On bis return he informed the priest 
who had performed the ceremony 
that he & his wife were first cousins, 
& ashed whether the marrige was 
valid. The pmest rephed that im the 
cyes of the Chureh the marnage was 
null & vou, & as though it had never 
taken place. Accused, Lonecstly behev- 
ing he was free, went through tbe form 
of muarnage with another woman :— 
Held: accused bad been under no 
hustake of law & was rightly con- CAN 


8109 i. 


8120. vii 





victed. —R. v. KENNEDY, [1923] S. A. 


PART XXVIII. ame 1, SUB-SECT. 3.— 


8038 i. Lffect of mistaken belref.\—It 
in a defence m law to a charre of 
bigamns that prisoner, at the tame of the 
bigamous marrivge, 
in good faith & on reasouable grounds, 
that he had been divorced from the 
bond of his first marriage, if in fact he 
had not been divorced.—]. v 
WELL, [1926] N. Z L. KR. 321.—N.Z. 


PART XXVIII. SECT. 5, SUB-SECT. 1. 


—ffect of delay.j)— R. v. 
[1928] 2 D. L. R. 244; 49 Can. Crim. 
Cus. 302; 62 O. L. R. 1.-—-CAN. 


PART XXVIII. SECT. 5, SUB-SECT. 2. 


---Consent or non- 
consent makes no difference so far as 
uccused Is concerned in offences against 
Criminal Code, 88. 202 & 203.—Kh. ev. 
ELuiory, [1928] 2D. L. R. 244; 
Can. Crim. Cas. 302: 


Berne, Brirr, Cann& & LUMMIES, No. 4222a, 
ante. 

8129. Add. Annotation :—Retd. R. v. Berg, Britt, 
Carré & Lummies (1927), 20 Cr. App. Rep. 
38. 

8154. Add. Citutions :—sub nom. GUAGLIENI vv. 
Marriikws, 31 L. J. M. C. 1163 29 J. P. 
A393 11 Jur. N.S. 636; 13 W. BR. 679. 

Add. Annotation: —As to (1) Distd. LR. v. 
Tucker (1877), 2 Q. B. D. 417. 


PART XXVIII. sac 6, SUB-SECT. 1. 





r (p. 755) i. -]—During a period 
of six weeks prostitutes resorted to a 
furnisbed flat, of which two men were 
the tenants & occupiers. Some of 
them went on the invitation of the 
tenants, others were taken by friends 
of the tenants, with their knowledge 
& consent :—Held: if the prostitution 
had been with the occupiers of the 
flat only, no offence would have been 
committed, im respect that the 
occupiers could not ** pernmut’’ their 
own acts; & 1t was immaterial thut 


beheved, 


,ARS- 


no proltit was made by accused. 
—-GIRGAWAY v. STRATHERN, [1925] 
Evidence — Complaint S. C. (J.) 31.—-SCOT. 
MLTIOTT, oc (p. ze) i. -——~ Arrest under search 
warrant.)— RR. ov. FRIEDMAN (Sask.) 


(1927), 49 Can. Crim. Cas. 225.—-CAN. 

h (p. 757) i. Omission of “ knou- 
inyly.”’] —A conviction which does not 
state that accused ** knowingly ’’ per- 
imtted his premises to be used fur the 
ilcgal purpose described, is materially 
defective.—R. r. ROZONowSRYI, [1926] 
1b. L. R. 732; [1926] 1 W. W. R. 
241; 45 Can. Crim Cas. 193; 36 
B. C. R. 327.— CAN. 





4 
62 O. L. Rt. 1.— 
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$198. Add. Annotations :—Distd. 


$247. Add. 


8284. Add. 


PART XXXII. SECT. 3, SUB-SECT. 3.—— 


Vol. XV.— Criminal Law. 


Cases 8195—8338a. 


Part XXIX.—Offences affecting Public Health, Safety and 
Convenience. 


Sect. 2.—OFFENCES BY INNKEEPERS. 
(Vol. XV., p. 761). 


After this sect. add the following new sect :- 


Sect. 3.—DANGEROUS DRUGS. 
See Foop & Druas, Vol XXV., pp. 115,116, 
No, 388, da, generally, MEDICINE & PUARMACY. 


Part XXXI.-—Offences relating to Trade. 


8195. Add. Annotations :—Apld. Reynolds v. Ship- 


ping Federation, | 1924]1Ch.28. Consd. Sorrell 
v. Smith, [1925] A.C. 700. Refd. Brimelow 
v. Casson, [1924] 1 Ch. 302; Thompson 
v. British Medical Assocn., |1924] A. C. 764 ; 
British Oxygen Co. v. Liquid Air, [1925] Ch. 
383. 

Reynolds +. 
Shipping Federation. [1924]1 Ch. 28. Consd. 
Sorrell v. Smith, {1925] A C. 700  Refd. 
Brimelow v. Casson, [1924] 1 Ch. 802; 
G. W. K. v. Dunlop Rubber Co (1926), 


42°T. i. R. 3763; ardiec & Lane v. Chilton, 
f1928] 2 Ik. B. 3806. 


8219. Add. Annolations : —.1s to (1) Apld. Pointon 


v. Cox (1926), 1386 I. T. 506. 118 to (2) Consd. 
Pointon 7. Cox (1926), 136 L. T. 506. 


8236a. Conviction—Acts of intimidation must be 


set out.J—A conviction under Conspiracy & 
Protection of Property Act, 1875 (c¢. 86), for 
intimidation is bad, & will be quashed on 
appeal, unless it) sets out) the particular act. 
or acts of intimidation proved in evidence.— 
METCALFE 0, WISEMAN (1888), 52 J. P. 439. 


Part XXXIII.—-Offences against the Person. 


Annotation :-—Consd. Rt. » Bateman 
(1925), 94 L. J. K BG. 791. 


8266a. ‘‘ Newly-born ’”’ child.] — (1) Applt. was 


charged with the murder of her child, who had 
been born on Aug. 19, 1927, & had been 
strangled by her on Sept. 21,1927. The trial 
judge held that there was no evidence to go 
to the jury that the child was ‘ newly- 
born ”’ within Infanticide Act, 1922 (c. 18), 
s.1 (2):—Held: that ruling was correct. 

(2) Observations on the form of statements 
made by accused persons while under arrest. 
—-h. vv. O'DONOGHUF (1927), 97 L. J. I. B. 
303; 133 L. TT. 240; 91 J. P.1993 447. L. R. 
51; 71 Sol. Jo. 897; 28 Cox, C. C. 4613; 20 
Cr. App. Rep. 132. C. 0. A. 

Annotations :—-Consd. Williams v. 
Guest, Keen & Nettlefolds, [1926] 1 K. B. 
407. Refd. Carr v. Port ot Glasgow (1923), 





PART XXXIII. SECT. 1, SUB-SECT. 1. said 


8338a. 


16 B. W. C. CGC. 3313 Dutchinson v. Kiveton 
Park Colhery Co., [1926] 1 K. Be. 279. 
Mentd. Racburn v. Lochgelly [ron & Coal Co. 
(1926), 20 B. W.C. CO. 637. 


8317. .tdd. Annotalion :-—Apld. KR. v7. Hall (1028), 


140 T.. "PT. 142. 


8338. Add. Annotations :-—Consd. Ii. v. Thorpe 


(1925), 1385 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 


--- = ———.|—(L) Lh ina trial for murder the 
defence of manslaughter is raised the judge 
ought not to ignore that defence in his charge 
to the jury. 

(2) The rule on provocation in Lt. v. Hay- 
ward, No. 8317, ante, accepted.-—R. v. LALL 
(1928), 140 L. T. 142; 21 Cr. App. Rep. 48, 
CG. CL A. 


treatment was the tomwedimte 


8221 a. Nature of offence.J—On an 
indictment under Conspiracy & Pro- 
tection of Property Act, 1875 (c. 86), 
4. 7, for persistently following employer 
& watching his place of business & his 
private residence with a view to coerce 
him to take back a dismissed employee 
into his employment, the evidence 
being that defts. with other persons 
had continwally watched & walked up 
é& down before prosecutor’s busivuess 
premises, & had followed him through 
the streets to bis private residence :— 
Field: (1) under the circumstances if 
the acts of ‘* watching ” & “ persistently 
following * were done with the mtention 
of coercing the employer to take buck 
the dismissed employec, defts. ought 
to be found guilty ; (2) Trade Disputes 
Act, 1906 (c. 47), s. 2 (1), did not apply 
as regards the “ watching ”’ of the 
priveve residence.—R. v. WALL (1907), 

1 Cox, C. C, 401.— IR. 








hi. —— .}—H.M. ApDvo- 
CATE v. SAVAGE, [1923] 5S. C. (J.) 49.—- 
SCOT, 


PART XXXIII. SECT.1,SUB-SECT.1. - 





8285 iii. —- - -] —Criminal Code, 
8. 258, which provides for the case of 
the causing of an injury of a dangerous 
nature, the treatment of which brings 
about death, does not apply to a case 
wherein there is no evidence from which 
it might be inferred that the injury 
wus in any way inereased or its cou- 
sequences accelerated by the troatinent 
which was given the deceased with the 
obvious object of overcoining the 
effects thereof. Where a person alleged 
to have been murdered was operated 
on for the injuries alloged to have beeu 
inflicted by the accused, but there is 
no apparent reason for inferring that 
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eause of death, there is no authority 
for holding that the ors is, neverthe- 
Jess, on the Crown of calle the 
surzcon to describe the operation im 
detail.—Tht. vu. BURGESS & McKrNaib, 
}192sj2D.L. R. ood; (192s)7 WoW. i 
6333; 49 Can. Crim. Cus. Zio, Jo 
Bb. Ci. h. 492 —CAN. 


PART XXXIII. aoe Ws SUB-SECT. 1. 
—F, (a). 


8312 1. Provoeation answered by use 
of weapon | Appet who had grouuds 
of suspicton thal his wife iad) nis- 
conducted here) f wath) another mau, 
stubbed her in the legs & lower part 
of the body with a tong knife, catsig 
her to bleed to death in a few minutes * 
—Held an appheation for leave to 
appeal from a conviction for murder 
yowt be dispussed.-— ht. rv. BULELEZI, 
[1925] App. D. 160.—S. AF. 


Cases 8459a—8688. 


8459a. -——-- - --—- ———-.]—- ANON. (1523), Y. B. 14 
Hen. 8, fo. 16, pl. 3. 

Annotations. —~ Consd. Woward v. Gosset (1845), 10 Q. B. 
359. Refd. Marshalsea Case (1613), 10 Co. Rep 68b; 
Mentd. Nector & Sharp v. Gennet (1596), Cro. liz. 466. 
“adfield wv. Cabell (1743), Willes, 411; Butt vo. Conant 
(1820), 1 Brod. & Bing. 548. 

8498. Add. Annotation :—-Refd. li. 

(1925), 18 Cr. App. Rep. 163. 

8575. Add. Annotation :—Consd. It. v. Bateman 

(1925), 94 .J. K. B. 791. 


8640. Add. Annotation :—Refd. James v. British 
Gencral Insec., [1927] 2 K. B. 311. 

8640a. -—-.]---R. v. Rosr (1928), 20 Cr. App. 
Rep. 164, C. C. A. 


8645. Add. Annolation :—Refd. Pratt v. Patrick, 
{1924] 1K. B. 488. 

8665. Add. Annotation :—-Consd. R. v. Buteman 
(1925), 94 L. J. K. B. 791. 

8666. Add. Annolation : —Consd. RK. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666a. S. P.R. v. Manrkuss (1864), 4 1. & F. 356. 

qlee at alan i Refd. RR. vo. Bateman (1925), 91 L. J. K. B. 


8667. Add. Annotation :--Consd. Kk. v. Bateman 
40.J. kK. B. 791. 
8667a. ——-- ----.]--lt. vw. Markuss (1864), 4 
KK. & F. 356. 
Annota ons :- Refd. 2. v. Bateman (1925), 04 I. J. K. OB. 


8668. Add. Annotation :- -Consd. ht. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8672a. --}—Where a doctor is consulted, 
as possessing medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 


v. Canham 
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& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment. 
R. v. BATEMAN (1925), 94 L. J. K. B. 7913 
133 L. T. 730; 89 J. P. 162; 41 T. L. R. 
557; 69 Sol. Jo. 622; 28 Cox, C. C. 33; 
19 Cr. App. Rep. 8, C. C. A. 





8674. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8676. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8677. Add. Annotation :—Consd. RK. v. Bateman 
(1925), 04 L. J. K. B. 791. 

' 8679. Add. Annotation - -Consd. I. v. Bateman 

b25), 94 L. J. K. B. 

8680. Add. Annolation :—-Consd. R. v. Bateman 
(1925), 94 L. J. K. LB. 791. 

8681. Add. Annotation :—-Consd. R. v. Bateman 
(1925), 94 L. J. Kk. B. 791. 

8682. Add. Annotation :—-Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8684. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 79). 

8688. Add. Annotation :—Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 


—F. (d.) ii. 


d i. -——~.]—The fact that wile a 
child is flouting its father’s authority 
ils nother ** eggs it on ’? mav bo found 
to constitute provocation = within 
Criminal Code, s. 261, under which 
culpable homicide, which would other- 
wise be murder, may be reduced to 
manslaughter.— R. vo. Payur@rs, (1925) 
2W. W. RR. 747; 44 Can. Crim. Cas. 
209; 35 B.C. LR. 81.- CAN, 


PART XXXIII. SECT. 1, SUB-SECT 1. 
— H. (a). 








m i. ee J- RR. vo. Bevis, 
{1925} 1D. L. R. 747; 43 Can. Crim. 
Cas. 229; 57 N.S. Kt. 513.—CAN. 


PART XXXIII. ier 1, SUB-SECT. 1. 


sa. Wrongful act.\—Where, although 
there is no intent to do injury to the 
person or property of another, death 
results from the doing of an act which 
is merely malum prohibitum, the wrong- 
ful act is not. the hind of act that the 
criminal law requires as a foundation 
for a charge of manslaughter, unless 
the statute or prohibition violated is 
one designed & intended to prevent 
injury to the person, or the prohibited 
uct is accompanied by negligence. 
kK. v. D’ANGELO, (1927) 4 D. L. R. 598 ; 
48 Can. Crim. Cas. 127; 60 O. L. fh. 
512.— CAN. 


PART XXAMII. ONG iG SUB-SECT. 1. 
a). 





8584 iii, ——-—-- —-——- —-—-.]}— A Chrip- 
tian Science practitioner who gave 
a sick child “‘ absent treatment,”’ 1.¢. 
prayer, but who prescribed no medicine 
or other treatment, & who was not 
shown to have advised the parents not 
to call in a physician or to have aided, 
abetted or counselled them to abstain 


from providing proper medical attend- 
ance for the child :—2eld: wrougly 
convieted of manslaughter of the 
child —R. vv. hiuper, (1925) 3 D. L. 7. 
447; (1925) 2 W. W. 1t. 545; 44 Can. 
a Cas. 75; 30 Man. L. R. 161.— 


PART XXXIII. are 1, SUB-SECT. 1. 
—N. (c) i. 

8612 i. Alust be calculuted to endanger 
life. |—-Criininal Code, 8. 247, attaches 
no erimunal responsibility to the mere 
omission, without lawful excuse, to 
perform the duty of taking reasonable 
precautions against & of using reuson- 
able care to avoid cndangering human 
life. To entail criminal responsibility 
there inust be some physical conse- 
quences resulting from such omission ; 
the danger itself is not a consequence 
within the sect.--R. v. Hurt (1923), 
55 O. L. R. 48.—-CAN. 


PART XXXIII. a 1, SUB-SECT. 1. 


8639 iv. -}— Where accused, 
driving a motor car at. night, entered 
a road which being under repairs was 
cloned to traffle & ran over & killed 
two coolies, who were sleeping on the 
road with their bodies completely 
covered up, except for their faces :- — 
HIeld: accused was not guilty of 
eauine death by a rash & negligent 
act.—-SMITH v. R. (1925), I. L. R. 53 
Cale. 333.—-IND. 


8639 v. Gross negligence or 
wanton misconduct necessary.J—lt. v. 
GIREISM AN, [1926] 4 D. L. R. 7383 46 
Can. Crim. Cas. 172; 59 O. L. R. 156. 
——CAN. 

8639 vi. -——.]—-A direction to the 
jury which sufficiently brought to 
their mind the difference between the 
quantum of negligence required to bo 
found in a civil & a criminal trial :—— 
TIecla : sufficient.—MOORE v. R., [1926] 
S. A. S. R. 52.—AUS. 
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8639 vii. ——.]—The test of negli- 
genee to be applied in crimunal trials 
is the same as that applied in civil 
cases, namely, the standard of shill « 
caro which would be observed by a 
reasonable man.—R. v. MELRING, [1927] 
App. D. 41.—S. AF. 


8639 viii. -}—Proof of ordinary 
negligence justifies a conviction for 
manslaughter under Criminal Code, 
8. 247.—R. vv. FIELD (Alta.), [1928] 3 
W. W. RR. 757.—CAN. 


PART XXXIII. Or G ; SUB-SECT. 1. 
ae & ° 


$694 v. .J—R.v. CHorrm (1924) 
42 Can. Crim. Cas. 156.—CAN. 


8694 vi. -]}—The negligence of 
the victim is not a defence to a charge 
of manslaughter unless it was the sole 
cause of the accident.—R. v. FIELD 
(Alta.), [1928] 3 W. W. R. 757.—CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
—Q. (b) i. 


si. .}--In a murder trial 
where the victim’s throat had been cut 
so that he was unable to speak, evi- 
dence of questions put. to deceased by 
the prosecution’s witnesses & answers 
giving by nodding the head & making 
signs, amount to ‘‘ verbal state- 
ments ’? under Evidence Act, s. 32, & 
aro admissible as a dying declaration. 
—Ran@a v. hi. (1924), I. L. R. 5 Lah. 
305.—IND. 


PART XXXIII. ae ot SUB-SECT. 1. 
» (b) ili. 


8741 xix, ~-~—.J—- A pative when 
dying from injuries inflicted upon 
him said that he was “‘ dead ”’ or had 
been ** killed.”” He then sent for his 
children & relatives, but did not take 
farewell of them, saying that he 
would say more when the pain allowed 
or when he was better. e then made 

















8798a. 


9042. Add. 


9042a. 


statement 


statement had not. a settled hopeless 








or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, 7.e. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution. 
is for the judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question &, to answer it, all 
the circumstances of each case must be 
regarded. 

(2) Rules as to questions by pofice officers 
to detained persons commented on.—R. v. 
BooKER (1924), 88 J. P. 75: 18 Cr. App. 
Rep. 47, C. C. A. 


8927. Add. Annotation :---Refd. R. v. Punch (1927), 


20 Cr. App. Rep. 18. 


90238a. Within Children Act, 1908 (c. 67), s. 12 (1).] 


—An assault withiu the above sect. must be 
one which is likely to cause unnecessary 
suffering or injury to the health of the child. 

Applt., who was the stepfather, & had 
the custody or care, ot a girl of cleven years ol 
age, was charged under the above sect. with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth :—Held: this 
was not an assault within the sect.—R. v. 
Haron, [1925] 2 K. B. 322; 94L JS. K. B. 
863; 1383 L. 'T. 735; 89 J. P. 164; 41 
T. L. R. 637 ; 28 Cox, C. C. 43; 19 Cr. App. 
Rep. 29, C. C. A. 


9036. Add. Annotation :—Refd. Gayler & Pope v. 


Davies, [1024] 2 K. B. 75. 

Annotation :---Apld. R. v. Newport 
(Salop) JJ., Hap. Wright, [1929] 2 K. B. 116. 
—- .} Ataschool tor boys there was 
a rude prohibiting smoking by pupils during 
the school term whether on the school 
precincts or in public. During the term 
aw pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 





Inculpating applt. :-— 
deceased when he made the 


-}—(1) The question whether | 


| 
| 
| 
| 
| 


| 


i 
| 
| 


295 of the Codo meau little, if anything, 
more than ** battery .°?— too. TP RESEGNE 
(1926), 45 Cun. Crim. Cas. 270; 88 


Vol. XV. --Criminal Law. 


9103a. 


Cases 8798a—9161. 


public street, & next day the schoolmaster 
administered to him tive strokes of the canc 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
hoy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 
of a school rule, & that the punishment 
administered was reasonable; & they dis- 
missed the information. An order 2eise 
having, been obtained calling upon the justices 
to show cause why they should not. state a 
case on a question of law :-—Held: the 
decision of the justices was right, no question 
of Jaw arose on which they could state a 
ease, & that the order nise should be dis- 
charged.-—R. vo. NEWPORT (SALOP) JS., Burp. 
Wriau', [1929] 2 K. B. 4163 98 L. J. K. B. 
5553; 11 LT. 568; 9B IJ.P.179; 45'N TR. 
4773; T3 Sol. Jo. 384; 27 L. G. HK. 518, D.C. 


9043. Add. Annolation :-—Consd. RK. v. Newport 


(Salop) JJ... Hap. Wright, [1929] 2 K. B. 416. 


-}—The old law that the owner o3 
a house, or members of his family, may kill 
a trespasser who would forcibly dispussess 
him of the house, although such housebolder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modern practice. -R. v. 
HussEy (1924), 89 J. P. 28; 41 T. L. ht. 
205; 18 Cr. App. Rep. 160, C. C. A. 








9154. Add. Annotation :--Apld. Morriss v. Winter 


(1929), 45 T. L. R. 648. 


9154a. -—-— Detention after receipt of remission 


marks.|—Lemission marks obtained by a 
prisoner do not give him any legal right to an 
earlier discharge. & such discharge, if granted, 
is an act of grace & not: a legal obligation.— 
MoRRISS ¢. WINTER (1929), 45 T. L. RR. 6438. 


9161. Add. Annotatwons:- Mentd. Britanmia Hy- 


sienic Laundry Co. v. Thornycroft (1925), 94 
L. J. WK. BR. 858; The Paludina, [1925] DP. 40. 


thing, in substitution for the charge 
of assault. —R. v. MclviR, 22 Q. J.P. 
173.-—-AUS. 


expectation of death, & the statement 
should not have been adnutted im 
evidence as a dying declaration.—R. 


» Noecoso, [1925] App. D. 561.— 
Ss, AF. 
8746 i. Afust believe dealh to be 


unminent.] -A statement made when 
deceased had no oxpectation of death, 
but confirmed when he had a belief in 
impending death -—~J7eld : admissible. 
— DEBORTOLI v. R., [1926] 4 D. L. BR. 
722: [1926] S. C. BR. 492; 46 Can. 
Crim. Cas. 115.-—CAN, 


PART XXXIII. sated 6, SUB-SECT. 1. 


di. Injury resulting in death.|}— 
Deft. was convicted upon two charges 
of criminal negligeuce causing bodily 
or grievous bodily harm under Criminal 
Code, ss. 284 & 285 :—-Held:> deft. 
was properly convicted, notwithstand- 
ing that death resulted from the injuries 
inflicted by his negligence.—k. 1. 
STARK, [1927] 3 D. I. BR. 433: 47 
Can. Crim. Cas. 356; 60 0. L. R. 375.— 


PART XXXIII. SECT. 6, SUB-SECT. 1. 








sd. Meaning of “actual bodily 
harm ’’}—-The above words in sect. 


O. L. R. 634.--- CAN, 
PART XXXII. ht 6, SUB-SECT. 2. 


m i. ---- - Burden of proof.)--Where 
on a charge of unlawfully wounding 
® person with intent to maim or dis- 
able him, the Crown proves that. 
accused discharged a firearm in the 
direction of a crowd of persons & 
wounded the person named, — it 
establishes its case, & the onus then 
shifts to accused to satisfy the ct. 
that it was either an accident or that 
he did not intend to wound.—R,. v. 
SMART (Alta.), [1927] 3 W. W. KR. 753 ; 
49 Can. Crim. Cas. 75.—CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 1. 


sb. Feunning down by aotar car— 
No owntent to assault.|— Prisoner was 
indicted for assuult occasioning bodily 
harm. The evidence showed that the 
injury in question, a fracture of the 
collar bone, was due to an accident 
caused by a motor ear driven by 
prisoner in w public thoroughfare at. 
2.50 a.m. There being no cvidence ot 
an intention to assault, the indictment 
was amended, at the suggestion of the 
learncd tral judge, so as to allege 
negligence 1n the control of a dangerous 
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PART XXXIII. sera 7, SUB-8SECT. 2. 
—-(@,. (a). 

9041 i. Schoolmaster & ascholar.}-— 
Teacher entitled to inflict reasonable 
punishinent.—L. v. METCALIE (Sask.), 
[1927] 3 W. W. R. 194.—CAN. 


PART XXXIII. ster SUB-SECT. 2. 
—t. ). 

9066 iv. - -.}-—Punisbment causing 
temporary pain & discolouration of the 
flesh for wa few days:--Held: not. 
excossive -—R. ev. METCALER (Sapk.), 
[1927] 3 W. W. BR. 194.—CAN. 

9071 ii, ——.F-R. ov. METCALVE 
(Sush.), [1927] 3 W. W. R. 194.— CAN. 


PART XXXIII. stk 7, SUB-SECT. 2.— 


9078 v. ----~] On appeal from a 
conviction for an assaut vecusioning 
actual bodily baton Ticld the force 
used by the uecused, im defending 
himself, as he did, agamst an assailant 
armed witd a hlanimer, was not dis- 
proportionate to the nature of the 
uttuek made on him, although it caused 
the fracture of his assailant’s skull, 
& he had brought himself within, & 
was justitied by, Criminal Code, 8, 23.— 
hk. ve. OGAL, [1928] 3 D. L. R. 676 


Cases 9307a- - 9399a. 


9307a. 


9320a. ——-.]}—In charges 





.|—On the trial of a prisoner for having 
had unlawful carnal knowledge of a girl 
under sixteen years of age, the judge directed 
the jury that although what the girl said to 
her mother several months after the offence 
was committed was not evidence, yet the 
jury could infer what the girl said, namely, 
that. the prisoner was responsible for her 
eondition, from what the mother did, because 
the prisoner was at once accused, & that that 
amounted to corroboration of the girl’s 
story. Kurther, that the fact that the 
prisoner when he was charged by a police 
officer & cautioned made no denial of the 


charge was also corroboration of her story :— 
Held: both directions were wrong. Any 


inference as to what the girl told her mother 
could not amount to corroboration ot the 
girl’s story, as it} proceeded from the girl 
herself, & the girl could not. corroborate 
herself. The fact that the prisoner when 
charged & cautioned made no denial of the 
charge could not) be corroboration.——R. v. 
WHITEHEAD, [1929] 1 K. B. 99; 98 L. J. 
K. GB. 673 139 LL. T. 640; 92 J. P. 197; 27 
L. G, R. 13 28 Cox, C. C. 547; 21 Cr. App. 
Rep. 23, C. C. A. 


9311. Add. Annotation : --Consd. Fic Stollery, Weir 


” Treasury Solicitor, [1926] Ch. 284. 


of sexual offences 
corroboration of the testimony of prosecutrix 
is not in law essential, but is in practice 
required. 

If, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 
quash a conviction on both.—hHh. v. BERRY 
(1924), 18 Cr. App. Rep. 65, C. C. A. 
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9320b. What amounts to corroboration.}—The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence: nor is his mere silence when he 
is charged with the offence.—lh. v. MARSH 
(1925), 19 Cr. App. Rep. 27, C. C. A. 


9336. Add. Annotation :—Refd. BR. v. 

[1924] 2 K. B. 187. 
| 9340. Add. Annotation :—Refd. Rt. v. Roberts 

Morniss (1926), 184 L. T. 635. 

9347. In the cross-reference before this case, 
for ‘“‘ Vagrancy Act, 1878 ”’ read ‘‘ Vagrancy 
Act, 1898.”’ 

9361a. ——— Prosecutrix over sixteen.|— Ii 
on any of the material dates alleged in an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice &, therefore, if she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to tell the jury that 
they must first decide whether they believe 
such a female witness; they should be 
instructed not to make up their minds until 
they find that she is corroborated.—-R. v. 
DRAPER (1929), 21 Cr. App. Rep. 147, C. C. A. 


9364a. What is an aggravated assault.|—-MUNDAY 
v. MAIDEN (1875), 33 L. T. 377; 39 J. P. 742 ; 
| 24 W. R. 57. 


9367. Add. Annotation :—Expld. It. 
(1929), 21 Cr. App. Rep. 125. 


9367a. ———.]—The ct. disapproves the 
defence open under above sect. to a charge 
of carnal knowledge, not being open on that 
of indecent assault.—R. v. Laws (1928), 
21 Cr. App. Rep. 45, C. C. A. 

Annotations .—Consd. Rt. vr. Keech (1929), 21 Cr. App. Tep. 
125. Refd. kt. o. Blackman (192), 2 Cr. App. Rep. 132. 
9399a. .J—Resp. married his wife in 

1916 & a child was born in 1917, In 1920 


Mosley, 





v. Keech 











f1928} 2 W. W. RR. 4653) 50 Can. Crim. 
Cas. 71; 23 Alta. L. lt. 511.—CAN. 


PART XXXIII. SECT. 9. 

sk. Injury caused in attempting to 
slop Dreach of peace.) ~A person using 
the forec necessary to prevent a con- 
tinuance or renewal of a breach of the 
peace, & struck by the party he was 
wttempting to eontrol —/ifeld :  jJusti- 
fled in striking back.—R. r. Manson 
(1925), 43 Can. Crim. Cas. 305 [1925] 





1 W. W. Tf. 671.—CAN. 
sm. Hhalt as unlawful act-- Not 
breach of minieipal bye-law.jJ—h. + 


GOsLING (Alta.) (1927), 47 Can. Crim. 
Cas. 211.--CAN. 


PART XXXIII. SECT. 11, SUB-SECT. 3. 

9206 i. HW oman nol pregnant.|\—Hdld : 
an indictment. changing aceused with 
porns an operation on a@ woman, 
nu the belief that she was. pregnant, for 
the purpose of causing her to abort, 
& with attempting to cause her to 
abort, was irrelevant, in respect that 
it did not set forth that the woman was 
at tho time pregnant.—H.M. ADVOCATE 
oan (1928) & Cc. (J.) L— 


PART XXXII. SEC 13, SUB-SECT. 1. 


9281 i. Consent obtained buy fiaud— 
What amounts to fraud,|—Cohahitation 
following a feigned marriage is not rape 
under the law of Canada. It eannot 
be said as a general proposition, with 
regard to rape, that fraud vitiates con- 
sent. The only sorts of fraud which 
destroy the effect of a woman's consent 


are frauds as to the nature of the act. 
itself or as to the identity of the person 
who does the aet.—PrEOrPLE OF CALI- 
YORNIA STATE v. SKINNER, [1924] 2 
WwW. W. hk. 209; 33 B.C. OR. 655.— 
CAN. 


ce. For ‘fc. By misrepresentation or 

fraud—Personation of husband” read 
9295 i. Conditions mnegativing con- 
-4 .Personation of husband.’’ 


d. licad now ‘* 92965 ii.”’ 


92965 jii. - —— What amounts to 
—-Not obtaining consent by feigned 
marriage.) — PEOPLE OF CALIFORNIA 
v. SKINNER, [1924] 2 W. W. R. 209; 
33 B.C. WR. 455.—CAN, 


9295 iv. 








——--~ Wormer husband.) 
-~—Jjeld: an indictment for rape was 
relevant which bore that the woman 
was the wife of a second husband who 
was alive, while the person said to be 
personated was the woman’s former 
husband who had been officially re- 
ported as killed im action.—H.M. 
ADVOCATE t. MONTGOMERY, [1926] 
s. C. (J.) 2.—SCOT. 








—_— 
e 


PART XXXIII. eek 138, SUB-SECT. 1. 


9307 i. What amounts to corrobvora- 
lion.J—- Evidence of a witness that 
he saw accused & the girl leave a 
dance hall under suspicious circum- 
stanees al 11.30 on the night of the 
alleged seduction amounts to corro- 
boration so as to justify the charge 
going to the jury.— STEELE v. H., sae 
4 D. lL. n. 175; [1924] 1 Ww. e R. 
1146.—CAN. 


540 


PART XXXIII. SECT. 13, SUB-SECT. 2. 

9308 v. hk. v. GOSSELIN 
(Ont.) (1927), 47 Can. Crim. Cas. 318.— 
CAN. 

9316 v. ——.]—On a charge of 
attempting to have carnal knowledge 
of a girl under fourtcen .—l/eld : cor- 
roboration was not neecssary.—i. .. 
TLiszowys (1927), 48 Can. Crim. Cas. 
250; 610. L. Lt. 93.— CAN 


9316 vi. -l—Nature of corrobora- 
tion required under Criminal Code, 
n. 1002, on a charge of carnally knowing 
a gir) under fourteen.—HUBIN v. R., 
[19297)4 DL. R. 760; [1927] 8. Cc. R. 
442: 48 Can. Crim. Cas. 172.—CAN. 


9316 vii. -—R. v. BROWN (N.8.), 
[1928] 3D. L. R. 214; 49 Can. Crim. 
Cas. 334.-—-CAN. 


sp. Charge of seduction under Criminal 
Code, s. 211—Burden of proof.) lk. v. 
SCHEMMER (Sask.), [1927] 3 W. W. ht. 
417.—-CAN. 


st. Charge of atiempted carnal know- 
ledge —Sufficency of evulence.}--lht. v. 
YELps, [1928] N. Z L. R. 18.—N.Z. 














PART XXXIII. SECT. 18, SUB-SECT. 7. 


m i. .}-Dawson vw. R. 
(1927), 40 C. Tl. R. 206.—AUS. 


sw. Daughter of deceased wife's 
brother.}—Held: sexual intercourse 
between a man & the daughter of his 
deceased wife’s brother constitutes the 
crimo of incest by the law of Scotland. 
—C. & W. v. H.M. ApvooaTs, [1929] 
Ss. C. (J.) 1.—SCOT. 





resp. entered into a written separation agrec- 
ment with his wife, whereby resp. was to pay 
his wife 25s. a week & his wife was to maintain 
herself & the child, of which she was to have 
the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Jtesp. 
failed to make the payments under the agrec- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c. 67) :—Held: the fact 
of the separation agreement, without regard 
to the way in which its obligations had been 
performed, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged.—BROOKS v. BLOUNT, [1923] 1 K. B. 
257; 92 L. J. K. B. 302; 128 L. J. 607; 
87 J. P. 64; 39 T. IL. R. 1683 67 Sol. Jo. 
299; 21 L. G. R. 150; 27 Cox, C.C. 399, D.C. 


9458. Add. Annotation :—Refd. R. v. 
[1926] 2 K. B. 258. 

9468. Add. Annotation :—Mentd. 
Oldham (1927), 43 T. L. Rt. 465. 

9480a. —— -.|—Appct. was summoned 
under Motor Car Act, 1903 (c. 36), s. 1, for, 
& convicted of, driving a motor car on a 
highway “recklessly & at a speed which 


Denyer, 


Cleghorn 2. 








was dangcrous to the public, having regard | 


to all the circumstances of the case, including 
the nature, condition & use of the said high- 
way, & to the amount of traffic which actually 

ras at the time,or might reasonably have been 


Vol. XV.—Criminal Law. Cases 9399a—9773a. 


expected to be, on the said highway ”’ :— 
Held: as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 


bad for duplicity. —R. 7. JONES, La p. 
THOMAS, [1921] 1 K. B. 632; 90 TL. J. I. B. 
M13; 124 . TT. 668; 85 JS. P2112; 37 


T. L. R. 299; 19 L. G. Re 2513 26 Cox. C. C. 
706, D.C, 


9482. Add. Cilation :—sub nom. WoOUGHTON »v. 
MANNING (1905), 49 Sol. Jo. 446. 


9483. Add. Annotation :—Mentd. Pickup v. United 
Kingdom Dental Board, [1928] 2 K. B. 459. 


9488. Add. Annotation :—As to (1) Refd. Pointon 
v. Cox (1926), 1386 L. T. 506. 


9490a. --- -- Motor coach—Advertised times of 
departure & arrival —Necessitating speed in 
excess of statutory maximum.|]—-Resps. 
owned a motor coach which was a heavy 
motor car fitted with pneumatic tyres, & was 
restricted under Leavy Motor Car Order, 
1901, to a maximum speed limit of twelve 
mules per hour. The vehicle was driven by 
a servant of resps. between London «& 
Plymouth. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
Without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, & resps. were 
summoned for counselling, procuring, aiding 
& abetting the commission of the offence : 
Held: vesps. ought to have been convicted 
of counselling & procuring.-—NEWMAN 2. 
OVERINGTON, [TARRIS & Asi, Lrp. (1928), 
93 .P.463; 271. G. RR. 8&5, D.C. 





Part XXXIV.—Offences against Property. 


9498. Add. Annatation :—Refd. Lake v. Simmons, 
[1926] 1 kh. B. 366. 

9499. Add. Annotations :-—Refd. Lake v. Simmons, 
[1926] 2 K. 3.515; Lowther v. Warris (1926), 
43 T. L. hi. 24. 

9500. Add. Annotations :—Refd. Lake v. Simmons 
(1926), 95 L. J. KR. B. 586 5 Lowther v. Harris 
(1926), 48 T. L. Wt. 24. 

9537. Add. Annotations :—- Consd. 
Harris (1926), 43 T. I. BR. 
Simmons, [1927] A. C. 487. 


After this case add ‘‘ See, also, 
ANCE, Vol. X XIX., p. 417, No. 8258.’ 


9553. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L.. J. K. B. 586. 


PART XXXII. sche 14, SUB-SECT. 1. 


Lowther v. 
2413 Lake v. 


INSUR- 


a * lawful 
(1926), 45 Can 


enability to provide necessaries |—ITeld : 
exeuse,’’= FR. 
Crim. 


9557. Add. Annotation : —Refd. R. v. Fisher (1926), 
19 Cr. App. Rep. 166 
9614a. ———.]-—R. v. Huaires, No. 2219a, ante. 


9702a. S.P.R.v. BANKS (1821), Russ. & Ry. 441, 
O.C. bh. 

Annotation -—Refd. R. vr. Stear (1818), 1 Den 349. 

9769. Add. Annotations :—Refd. Joncs v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Common- 
wealth Trust v. Akotey (1925), 94 L. J. P. Cc. 
167. 


9773a. —-—.]-— Where a clerk or servant, who has 
the mere custody of goods, disposes of them 
for his own benefit, & 1n a manncr alien from 
the purposes for which he was intrusted with 
them, he is guilty oflarceny. -1t. v. ~ 
(1840), 4 J. P. 620. 


Cas. 177: 23 Alta. L. R. 525. —~-CAN, 
v. BUNTING 


Cas. 155: 58 


q i. —-—.]—A porson having a 
domici] out of Canada, who leaves his 
family in Canada without means, may 
be convicted of failing to support his 
family in Canada.—fh. v. Scorer (1925), 
4$ Can. Crim. Cas. 117.—CAN. 


PART XXXIII. SECT. 15, SUB-SECT. 1. 
f i. -—— Girl out of parents’ control. | 
NR. v. Joe (Ont.) (1928), 50 Can. Crim. 
Cas. 152.—CAN. 
PART XXXIII. SECT. 21. 
sa. Of wife d&: children--Genuine 





O. L. R. 373 —CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 1. 
-- A. (a) iii. 

9510 iii. —.J—Where the driver 
of «w inotor car had it suppled with 
rasoline & oil at a service station with- 
vuv arranging for credit &,. on the 
proprietor requesting payment & 
stating that the car must. be left until 
the goods were paid for, he drove the 
cary uwav without paying :—J/leld : 
te was guilty of theft. R. vo. THOMAS, 
11928) 2 W. W. RR. 608 5 50 Can. Crim. 


o4l 


PART XXXIV. SECT. 1, SUB-SECT. 4. 
A. 


9647 iii. Where the trial 
judge directed the jury that, where a 
person is found to be im possessicn of 
anything stolen, shortly after it has 
been stolen, he mav be convieted of the 
stealing or of receiving, that the 
accused mught eet rid of this fact by ¢ 
satisfactory explanation, but the burden 
is on hit to give this explanation -- - 
Hicld thi owas) sufficient = direction 
when the accused was found guilty of 
lareenv bv tinding, but would have 
been upsufherent on a conviction for 


Cases 9944---10,333. 


9944. Add. Annotation :—Distd. Farey v. Welch, 


[1929] 1 K. B. 388. 


9954. For ‘‘ —— -—.’’] read “ Live animals ferze 
naturse- Larcenable if reduced into posses- 
sion.|”* 


9956. Add. Annotation :-Consd. Varey v. Welch, 
1929] 1 K. B. 388. 


R. v. Larding 


L. 10. 1U0. 


10,060a. -|—Applt. broke into a dwelling- 
house which was then occupied only by a 
maidservant, & he attacked her & demanded 
money & clothes. The servant handed over 
a mackintosh belonging to her master. 
Applt. was convicted of robbing the servant 
of the mackintosh :—Held: as the servant 
was in charge of her master’s belongings she 
had a special property in the mackintosh, & 
applt.’s conviction for robbing her of it was 
right.—R. v. HARDING (192 ae 46 T. L. Rh. 
105; 73 Sol. Jo. 853; 93 J. P. Jo. 780, 
C. CLA. 


10,115. Add. Annotation :—Mentd. R. v. Porter 
(1927), 20 Cr. App. Rep. 56. 

10,116. Add. Citations : Abe 
L. T. 820; 68 Sol. Jo. 389; 
579. 








. B. 236; 180 
27 Cox, C. C. 


Add. Annotation :--Consd. FR. v. Hughes 
(1927), 136 L. T. 671. 
10,143. Add. Annotation :—Refd. ae ee 


Right Soc. v. Mitchell & Booker, [1924] ] 
K. B. 702. 


10,200a. Steward & clerk to guardians.]- Held: 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common scul.—R. ». BKACALL, R. v. 
WELLINGS (1824), 1 C. & P. 467. 

10,315a. Question of fact for jury. |—/1) Where 
a deft. is charged with the fraudulent con- 
version of money the question whether he 





larceny or receiving.—R. v7. WrESTON, = in 


[1927] 5S. A. S. Lt. 439.—-AUS. 


PART XXXIV. SECT. 1, SUB-SECT. 9. yr 
—-B. ). 


sl. Goods on approval— Conversion 
of good.\—Where a person takes goods 
on approval under an agreement that, 
»~roperty therein was to pass only if 
he exercised his option to take them, & 
paid cash in full for certam articles & 


50 Can. 


536. -CAN. 


140,816. Add. Annotations :—Apld. R. v. 


exchange therefor. 
form was not the property of BL. 

merely inducing B. to sign his 
name was not * obtaining anything 
capable of being stolen ”? within s. 405. 
—IHkt. vo. LeRoux, [1928] 3 D. L. 1. 688 ; 
Crm. Cas. 523 


PART XXXIV. SECT. 1, SUB-SECT. 20. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequatcly direct them. 

(2) Counts charging the fraudulent con- 
version on a certain date of a _ general 
deficiency are bad unless it is the duty of 
deft., on the date specified, to hand over the 
lump sum in his hands to the person 
entitled to it.—R. v. SHEAF (1925), 134 L. T. 
127; 89 J. P. 207; 42 T. L. R. 57; 28 Cox, 

_C. 86; 19 Cr. App. Rep. 46, C. C. A. 

Panuurion: —Wenerally, Mentd. BR. v. Morter (1927), 20 Cr. 

App. Rep. 53. 

10,315b. -}—Whether a transaction is an 
‘ontrusting’’ within Larceny Act, 1916 
(c. 50), s. 20 (1), or a loan, entitling the 
recipient of the property to use it, is a 
question of fact for the jury.—R. v. Smrru, 
f1924} 2 K. B. 194; 98 L. J. K. B. 1006; 131 
L. T. 28: 88 J. P. 108 , 69 Sol. Jo. 37 ; 27 
Cox, C. C. 619; 18 Cr. Ap pp. Rep. 76, C. C. A. 

. Sheaf (1925), 89 J. Pp, 207, 

10,315c. -——-.]—_The true test in a charge under 
Larceny Act, 1916 (c. 50), s. 20 (1) (iv) (a), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
became cntrusted._—R. v. Mortrer (1927), 
20 Cr. App. Rep. 53, C. C. A. 











Tuttle 
(1929), 140 L. T. 701. Refd. R. v. Smith, 


[1924] 2 K. B. 194. 


140,317. Add. Annotation :--—Refd. R. v. Morter 


(1927), 20 Cr. App. Rep. 53. 
10,322. Add. Annotation :—Dbtd. R. 
[1924] 2 kK. B. 194. 
10,326a. Indictment—Necessary averments.]—K. 
v. SuBaF, No. 10,315a, 


10,333. Add. Annotation :—Refd. I. 
[1924] 2 Kk. B. 194. 


v. Smith, 


v. Smith. 


collected for a client, notwithstunding 
repoated applications made for the 
money, only remitted the sums 
ufter he had been arrested :—Held : 
w conviction for embezzlement was 
justified —HpGaR wv Mackay, [1926] 
Ss. C. (J.) 94.—SCOT. 


PART XXXIV. SECT. 3, SUB-SECT. 1. 
10,314 ii. -———.]—-H. entered’ the 


The printod 


.62 & I. KR. 


nee ; 10,121i. For “—R. v. McIntyre Offices of F., Ltd.,in V., & in exchange 
EanELGe CL Ee OpniON ie oxerunedi (1898), 31.N. 8. Re 422,” read “KR. v. for $1,000 ‘received £23 in cash & “a 
I draft for £200 drawn on P. Bank, Ltd., 


eash payments made, & he commits a 


criminal breach of trust if he selis them 10,123 xiii. 


without such payments. —- KHITISH ANDREWS (N.B.) (192 
CHANDRA DrBp Roy vv. RR. (1924), Cas. 201.—CAN. 
J. L. RR. 51 Cale. 796.—IND. 

10,123 xiv. 


PART XXXIV. SECT. 1, SUB-SECT. 13. 


sm. Crop- paumeat lease-——Lessce dis- 
posing of whole crop & Haein 


10,123 xv. 


~~ oe 


rocee Not offence of ‘theft. }J-- RR. ov. 3 oD. 
ANDSBER, (1924] 1 D. L. R.1194: 41 380. "CAN 
Can. Crim. Cas. 177 ; [1923] 2 W. W.R. 10,123 xvi. 


661.—CAN. 
PART XXXIV. ‘paar 1, SUB-SECT. 


9880 i. ae sheriff— Valid seizure 
must be proved.J—-R. v. aoe (Sash.), 
11926] 3 W. W. R. 453.—CAN 


PART XXXIV. SECT. 1, SUB- SECT. 17. 
Cc. — JAMES tv. 


80. Obtaining signature to promissory AF. 
note.|—Deft. was convicted under 
Criminal Code, s. 405, of the offence 
of obtaining by false pretences & pro- 
missory note for $1,000 from one Lh. 
The evidence showed that deft. pro- 
cured the signature of B. to a form of , 10,298 iv. 
promissory note, giving his own note | agent, did not. 








McCAFFREY (1900), 33 N.S. RR. 232.” 


——.}-hi. 0. 


1 (1924), 35 B. C. R. 64.—CAN. 





J 
Sash.) [1926] 3 W. W.R. 313: [1927] 
R. 679; 47 Can. Crim. Cas. 





was found on May 17 in possession of 
a bicycle stolen on Feb. eld : 

the period of three months was not 
too long to cast upon accused the duty 
of accounting, or giving some reason- 
able explanation, for his possession, & 
in the absence of a reasonable cxplana- 
tion the ct. meat infer guilt & convict 
R. (1927), 48 N. L. R. 289. 


PART XXXIV. SECT. 2, SUB-SECT. 3. 
d. For ‘‘ AUS. ”’ read ‘** S. AF." 
PART XXXIV. SECT. 2, SUB-SECT. 6. 


-+—Where a law- 
account for 


- ee 


London, reeiting ** pay from our "credit 
balance to the order of H. £200,” & 
signed F., Ltd. H. indorsed the draft 

‘pay to the order of L. Bank, Ltd., 
for deposit to my credit.’? When H. 

resented tho draft at L. Bank, Ltd., 
ulverpool, payment was refused. Ona 
chargo aguinst I’. under Criminal Codec, 
s. 355, for converting the money to his 
own use & for failing to account for 
it, it was found by the trial Judge that 
¥., Ltd., was an alias for F. himself; 
that F. knew of the transaction carned 
out by his clerk; that F., Ltd., had 
no credit either at L. Bank, Liver ool, 
or at P. Bank, London, & they did not 
remit H.’s money to London as under- 
taken :—-Held: on the facts stated 
the case did not come within sect. 355, 
& the conviction was set aon —R. v. 
FAULDS (1922), 40 Can. Crim. Cas, 300; 
31 B. C. ht. 421.—CAN. 


10,314 iii. .]—Where a person 
hands Over money ‘to another pursuant 
to a proposal & undertaking of the 
latter to invest the money in certain 
securities, there in substance a 
‘** direction,’’ within Criminal Code, 
8. 357, 80 to invest it.—R v. CAMPBELL 


J-- RK. tv. 
5), 44 Can. Crim. 


WIL- 


—R. v. JON 


——. ]}— Accused 





sums 
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10,345. Add. Annotation :—Apld. R. »v. 
10,345a. 


10,345b. 


Vol. XV.—Criminal Law. 


Tuttle | 10,505a. 


(1929), 140 L. T. 701. 





-—-— Preliminary examination in | 
bankruptcy.|—-R. 7. Torrnun, No. 2204a, 
ante, 

----- - Affidavit in defence to action for 


account by co-trustee.|——R. ». Turrne, No. 
2204a, ante. 


10,480. Add, Annotations :—-Refd. QR. v. Denyer, 


[1926|2 K.B. 258; Hardie & Lane v. Chilton, 
[1928] 2 K. B. 306. 


10,487a. Demand of money as alternative to in- 


clusion in stop lst—-Protection of trade 
interests. |—-D)., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc. :—Held : 
D. was rightly convicted of uttering a letter 
demanding money with menaces contrary to 
Larceny Act, 1916 (c. 50), s. 29 (1), & it was 
immaterial that his motive in writing the 
letter was the protection of a trade interest.— 
R. v. DENYER, [1926] 2 K. B. 258; 95 
L. J. K. B. 699; 184 L. TL. 637; 
452; 28 Cox, ©. C. 153; 19 Cr. App. Rep. 


| 
| 
| 


10,731a. 


Cases 10,845—10,779. 


.|—Applts. were convicted of threat- 
ening to accuse of a crime within Larceny Act, 
1916 (c. 50), 8. 29 (2) (6), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then threatened to accuse him of 
‘“amproper conduct.’?:—Held: the mere 
fact of the words being capable of being 
understood to mean some offence not within 
the sect. was no defence, as it was a question 
for the jury what was the effect on the mind 
ot the man on whom they were intended to 
operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed.-—R. v. Stuart, R. v. LEONARD, 
R. v. MAPLES, R. v. TANNEN, R. v. TAYLOR 
(1927),43 T. L. R. 715; 20 Cr. App. Rep. 74, 
CG. Cc. A. 





by night.]—R. v. 
Harris, No. 5178a, ante. 


—--—— Possession must be by night. |— 
hk. v. Harris, No. 5478a, ante. 





10,752. Add. Citation :—68 Sol. Jo. 251. 





93, C. C. A. 


Annotations :—-N.F. Hardie & Lane v. Chilton, [L928] 2 K. B. 
(Norgr.—For the purposes of the administration of 
criminal law, unless & until Jt. v. Denyer is reversed by 
the only competent tribunal [viz., the House of Lords), tt 
is binding upon, & will be enforced by, the Ct. of Criminal 
Appeal against any person or persons offending in like 
inanner (LORD Hewarr, C. J.) (1928), 20 Cr. App. R 


306. 


at pp. 185 & 186). 
(1927), 43 T. L. R. 463. 


(1926), 45 Can. Crim. Cus. 14905 22 
Alta. L. R. 219; [1926] | W. W. RR. 
671.—CAN. 


PART XXXIV. SECT. 3, SUB-SECT. 2. 


10,327 iv. ---To be gqulty of 
theft under Criminal Code, #8. 355, 
accused must have received moncy, 
valuable security, or other things on 
terms requiring him to hand over the 
thing received, or the proceeds thereof, 
to some person other than the person 
from whom he reccived it, & have 
frauduJently converted it to lis own 
use.——It. v. CONNORS (1923), 51 N. B. FR. 
247.—CAN. 

10,327 v. -——.]—Where A. delivers 
goods to B. requiring him to account 
to him, A., for them, the ease is not. 
within Cruninal Code, ss) $6565 —I. 2x, 
Luciuk (Sask.), {1926] 3 W. W. RK. 
453.—CAN., 


PART XXXIV. SECT. 3, SUB-SECT. 3. 


10,384 v. - — -.}-—On the trial of a 
charge under Crimmal Code, s. 357, 
the Jury should be instiucted to deter- 
inmo, leaving aside any directions 
which may be in evidence with respect 
to the disposition of the money alleged 
to have been nusapplied. whether 
without such directions the relation- 
ship of debtor & creditor would exiot 
between the parties, & that uf 1t would 
the directions must have been lm 
writing, & that, if it would not, oral 
directions would be sufficient to 
support the charge.—R. v. Swityk, 
[1925] 1 D. lL. R. 1015; [1925) 1 
WwW. W. R. 656; 43 Can. Crim. Cas. 
245.—CAN. 





PART XXXIV. SECT. 8, SUB-SECT. 2. 

10,459 i. ——--- Letter addressed to non- 
existent person. |—Deft. was convicted 
of sending a threatening letter ad- 
dressed to ‘Sir James W. Moir” at 


Refd. Auto-Mart (London) «. Chilton 


Cp... 





40, Duko St., Halifax. There was no 
such person as ** Sir James W. Mou,” 
but 40 Duke St. wus the business 
address of James W. Moir, by whom 
the letter was received :— J/eld : dett.’s 
appeal from the conviction failed.—Rk. 
oa ee (1922), 57 N.S. RR. 415.— 


PART XXXIV. SECT. 8, SUB-SECT. 3. 


— 


10,465 ii. -—-.J}—Where a 
Person 1s indicted on a charge under 
Crimes Act, 1900, 8. 99, of having by 
menaces demanded property with intent. 
to steal the same, & where the threats 
or inenaces uscd for the purpose of 
obtaining the property are manifestly 
of such a character that there can be 
no doubt that they would operate on 
the imnd, not only of the victim, but 
of any reasonable person, a judge may 
InN his summing up direct the Jury as 
a Jnatter of law, that if they believe 
the evidence for the Crown, the threats 
or menaces used would constitute a 
snonuce within the meaning of the 
sect..—R. oo, IASMUABEN & NSPIEGEL- 
GLASS (1928), 28 8S. RN. S. W. 349; 
45 N.S. W. W.N. 87.~-AUS. 

pi. —-—— #irtortion by constable.) 
—K. wo. Larnam (1913), 24 O. W. R. 
111; 4 0. W.N. 838; 21 Can Crim. 
Cas. 79, 10 D. L. R. 315 —CAN, 


PART XXXIV. SECT. 9, SUB-SECT. 3. 

10.679 i. Intent must be alleged.) — 
R. v. Koss, [1927] 1D. L. R. 911; 47 
Can. Crim. Cas. 71; 59 N.S. Lt. 55.—- 
CAN. 





PART XXXIV. SECT. 14, SUB-SECT. 1. 
ei, —— Distinct from receiving goods 


27.7. BR. 10,754a. —-hR. v. Ilyman (1926), 10 Or. 
App. Rep. 125, C. C. A. 
10,754b. -———. Or obtained —- Meaning.]— ‘“ Ob- 


tained” in Larceny Act, 1916 (c. 50), 8. 33, 
means obtained physically.—lht. v. MISSELL, 
R. v. RINGLE, R. v. MRRINGTON (1926), 19 
Cr. App. Rep. 100, C. C. A. 


| 10,779. Add. Annotation :--Refd. Conn v. Turn- 
bull (1925), $9 J. P. Jo. 800. 


PART XXXIV. bel 14, SUB-SECT. 3. 


10,773 iv. ---— Proof of suspicion 
that youds stolen.|—Where, on w charge 
of unlawful possession, neither of the 
arresting police constables swore that 
he uctually entertained a suspicion 
that the urticele had been stolen or 
unlawfully obtained, & the evidence 
only rendered it prohable that such 
suspicion existed :-—/Teld : deft. could 
not be convieted.—CORSTEN »v. NOBLIE, 
[1927] S. ALS. Ht. 421.-—-AUS. 


10,773 sv. What evidence 
mecessary.-—A person cannot be called 
on to aeconnt for his possession of 
proverty under Voliee Act, NUL of 
1856, 8. 35 (1), unless there is evidence 
which satisfies, not the police oflliecr, 
but the ct., after judicial consideration, 
that such property ‘*S may be reasoi- 
ably suspected of being stolen o1 
frandulently obtained.’’- —hR. oo, DHANTIL- 
BHAL HMpuLJT (1895), J.T. Ke 20 Born. 
348.—IND. 


PART XXXIV. ssc 14, SUB-SECT. 3. 








10,789 iii. ~}—The mere finding 
of stolen property in the house whei¢ 
accused lived is not. of itself sufficient 
to prove possession bv him, where there 
are other inmates of the house. ‘There 
must be control, exclusive or joint, ab 
well. Especially is this the case where 
accused wus only o casual inmate of 
the house & where the place where the 
property was found hidden was 
accessible, not. only to the other 1n- 
mates of the house, but fo outsiders as 
well.—R. wv. PawLetr, [1923] 1 
WwW. W. RR. 1453; 40 Can. Crim. Cas. 
312: 33 Man L. It. 103.-—CAN. 


k , y y; sro e a cy 

nowringly, stole HUY YEAMAN, pap XXXIV. SECT. 14, SUB-SECT. 4. 
452: 42 Can. Crim. Cas. 78; 33 A. 

B.C. ht. 390.--CAN. 10,828 31. Onus of proof.j--R vw. 
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Cases 10,815a—11,686. 


10,815a. 
1777 (c. 56), 





ais 
23 J. P. 


28 L. J. M. C. 218 ; 
710; 


Under Frauds by Workmen Act, 
s. 10—‘‘ Dwelling-house °’— 
Includes warehouse not attached to dwelling- 
house.|—-R. v. EDMUNDSON (1859), 2 E. & EH. 
33 L. T. O. S. 237; 
5 Jur. N. S. 1351; 


a ene 


7 W. R. 





565; 8 Cox, ©. (. 212; 121 EB. R. 30. M11 

alnnotations :-—-Mentd. Gunnestad v. VPrice, Fullmore v. : 

Wait. (1875), L. It. 10 Exch. 65; Re Layard, Layard v. | 11,038a. 
Ch. 505; A.-G. v. Brown, 


Bessborough Ont) 85 Ju. J. 
{1920} 1 K. B. 773 


10,878a. -—— 








a 


10,878b. 





that, 


Comrs., [1924] 2 K. B. 198. 
10,905a. 








former is called at the 


'y, App. Rep. 54, ©. C. A. 


10,927a. Several accused charged age hg ceaias J 
Direction as to possession.]—--li. 
(Tur Y OUNCE), No. 3165c, an 


ienetourieH (N. S.) aaa 46 Can. 
Crim. Cas. 148.—CAN 


PART XXXIV. SECT. 14, SUB-SECT. 5. 


8 i. While it is true that the 
recent possession of stolen property 
raises a presumption of fact that, if 
not reasonably explained, the possessor 
is the thief, yet for the ra:sing of such 
&® presumption the exclusivencss of the 
possession or access is material.— Rh. v. 
PAWLETT, [1923] 1 W. W. K. 1453 5 40 
Can. Crim. Cas. 312; 33 Man. L. Tt. 
103.-—CAN,. 


10,851 i. What is recent— -Matenahty 
of nature of article.J— KR. vo. JONES 
(Sask.), [L926]3 W W.R. 3133 (1927) 5 
PD. L. R679; 47 Can. Crim. Cas. 380.— 
C 





Se ae 





AN- 
WUD. 


J—hk. v. 
44 Can. 


10,852 iv. 
PREWA (N.B.) (1925), 
Cas ane uaa 

1 —- ---—. J 


(Seek) T1926) 9 w. W. R. 313: 
3 D. Rt. O79; 47 Can. Crim. 
380. GAN. 


PART XXXIV. SECT. 14, SUB-SECT. 8. 


10,901 i. Recent possession of, stolen 
property—A8 evidence of receiving. \-— 
KR. v. Jonrs (Sask.), (1926) 35 W. W. RR. 
3133 (1927) 3 D. L. RR. 6793 47 Can. 
Crim. Cas. 380.—-CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 9. 


sn. Several articles received by different 
persons—lteceivers triable jointly.j— 
aba nar re GULIJANIA © Lt. (1927), 
.L. K. 6 Pat. 583.—IND. 


PART XXXIV. SECT. 16, SUB-SECT. 1. 

10,975 ii. -J—In order to con- 
stitute the offence of obtaining money 
by false pretences, it is not necessary 
that the frand should operate oan 
precisely the way intended or expected 





JONKA 
11927] 
Cas. 





-J—R. v. Dawson (1926), 19 
Cr. App. Rep. 128, C. C. A. 


he proper dircction on a 
charge of receiving with guilty knowledge is 
if the jury are satisfied that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence.—kK. v. 
NAM (1926), 19 Cr. App. Rep. 159, C. C. A. 


10,898. Add. Annotation :—Refd. Fadie v. 


|—R. v. REYNOLDS (1927), 20 
Cr. App. Rep. 125, C. C. A. 


10,906a. ---——.]—-On the trial] of an indictment for 
receiving with guilty knowledge, 
must be clearly warned that the contents of 
a statement made by the thief before the 
trial are not evidence against deft., & it the 
trial before he is 
sentenced, there must be a careful ah ection 
on his testimony.- -R. v. BAGULEY (1 


10,940. Add. Annotation :—Refd. R. v. Ber 
Carré & Lummies (1927), 20 Or. App. 

10,997. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

11,011. Add. Annotation :—Mentd. Perlak Petro- 
leum Maatschappij v. Deen, [1924] 1 K. B. 


unequivocal & intentional.—R. v. 
(1928), 21 Cr. App. Rep. 18, C. C. A. 


ENGLISH AND Empire Digest SuPPLEMENT. 


, Britt, 
ep. 38. 


-|——False pretences are not proved, 
unless the falsity of the words used is 


SEELY 


11,069. Add. Annotation :—Mentd. Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 

11,120. Add. Annotation :—Refd. R. v. Punch 
(1927), 20 Cr. App. Rep. 18. 

11,346. Add. Annotation :—Refd. R. v. Punch 


(1927), 20 Cr. App. Rep. 18. 


Larry " L. J. K. B. 144; 180 L. T. 318; 27 Cox, 
LR C. C. 574; [1924] R. & C. R. 78. 
"| 41,428. Add. Annotation :—-Mentd. Minter  ». 


Priest, [1929] 1 K. B. 655. 


11,467. Add. Annotation :—Refd. Shapiro v. La 


Morta (1923), 130 L. T. 622. 


the jury 


—Held: 
aT eld 


11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (c. 71), s. 388——Time for bringing— 
Existing tenancy.]—Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect. with having three 
months before wilfully damaged his premises : 
the charge should have been made 
within one month.—DOWELL 


v. BIENING- 


FIELD (1841), Car. & M. 9. 


. PECKHAM 


by prisoner. Tf in fact the fraud 
operated as @ direct cause of the pay- 
nent of money, it is inymaterial that 
the chain of causation was different 
from that which prisoner intended or 


expected.—R. ov. LAMBAssI, {1927} 
Ve. R. 349: 49 ALL. T. 235 [1927] 
Argus L. lt, 297.-- AUS. 


PART XXXIV. sorta 16, SUB-SECT. 2. 


11,001 ii, - ~-- ——.)—Where ac- 
cused was found guuty of an offence 
under Crimes Act, LU1L5, ¢. 181 (a), for 
obtamime goods by false pretences ——- 
Jleld: under the ahove sect. 1t was 
hot necessary that the property in the 
sroods obtained should puss to accused, 
the passing of the property from the 
person defrauded bemg  sufficient.— 
Rv Q’ PE Ay [1985] Vo 1. I. old ; 
547 ALT. T2383 21 Argus L. RR. 263.— 
AUS. 


PART XXXIV. eecr 16, SUB-SECT. 2. 


m i, -—Where a party is 
induced by false representation to 
part with possession of goods, but doas 
not. part with the right of property 
therein, there can be no conviction 
for obtaining guods under false pre- 


ae ee 





tences.—ht. vw. McManos, [1924] 3 
D.L. R. 297; 42 Can. Crim. Cus. 248 ; 
SIN. B. RR. 255 .-—CAN. 


PART XXXIV. ae SUB-SECT. 8. 
ae r ( e 
11,191 i. 
—R. vr. Penny (1925 
414. —CAN., 


Value or eaterat of business.) 
), 35 B.C. R. 


PART XXXIV. SECT. 16, SUB-SECT. 4. 


11,266i. ——— Reasonable belief 
in ability lo pay.jJ—lt. vo. REYNOLDS, 
{1927} S. ALS. WR. 228, US. 


544 





—_— 


11,686. Add. Annotation :—-Refd. British Broad- 
casting Co. ». Wireless League Gazette Pub- 
lishing Co. (1926), 95 Tu. J. Ch. 


279, 


2 Hane. oe 


PART XXXIV. SECT. 16, SUB-SECT. 7. 





n i. - Alleged falsc representation 
of market valuc of bands—No averment 
that market value not as represented. |— 


i. vw ROBERTSON (N. §.), [e281 4 
eae 778; 50 Can. Crim. Cas. 179. 


PART XXXIV. SECT. 21, SUB-SECT. 2. 


11,383 i. Who is a ‘“ creditor.”)—A 
person who seclis goods, other than 
necessaries, to wun infant, & who has 
ae enforceable claim for the price, is 

ao ‘creditor’ within Criminal 
Gode, 8. 417.—Rh. v. Rasn (1923), 41 
Can. Crim. Cas. 215; 53 O. L. R. 245. 


— 


PART XXXIV. gael “ey SUB-SECT. 1. 


sq. Intentional ee injury.J— 
To constitute the crime of malicious 
injury to proporty, all that is necessary 
is an intentional wrongful injury to 
another’s property. Upon proof of 
the wrongful intention the ct. will pre- 
sume malice, though that Hiastamian, 
may be rebutted.—R. v»v. MASHARIGN, 
[1924] App. D. 11.—S.A 


PART XXXIV. SECT. 26, SUB-SECT. 6. 


sr. Possession of explosive substance-— 
Explosive S ubsiances Act, s. 4——Meaning 
of “ unlawfully’? d& “ maliciously. > }— 
Held: the word “ unlawfully ” in 
Explosive Substances Act, s. 4, signifles 
* not for a lawful object, + & the word 

** maliciously ’? means & implies an 
intention to do an act which is wrongful, 
to the detriment of another person.— 
DuLA cree v. 1. (1928), 1. La. R.9 Lah. 
531. eae 


PART XXXIV. Pees 26, SUB-SECT. 


11,699 ii. ---- .)---The fact that a 


Vol. XV.—Criminal Law. 


11,709. Add. Annotation: — Refd. Barnard v. 
ivans, [1925] 2 K. B. 794, 


Part XXXV 


11,797. Add. Annolation :—Refd. McDonald ov. 
Nash, [1924] A. C. 625. 
11,834. Add. Annotations :—Consd. 


Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Goldman v. Cox (1924), 40 


T. L. R. 423 3; Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 
1 K. B. 775; Fenton Textile Assocn. v. 
Thomas (1929), 45 T. L. R. 264; Lloyds Bank 


ra 


Cases 11,709—12,169b. 


11,738. Add. Annotation :--——Refd. Conn v. ‘Turn- 
bull (1925), 89 J. P. Jo. 300. 


.—Forgery. 


v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Mentd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737 ; 
Jones v. Waring & Gillow, [1926] A. C. 670. 


11,837. Add. Annotation :—Refd. Mason v. Lack 
(1929), 140 L. 'L. 696. 


11,962. Add. Annotation :-—Refd. R. v. FERGUSON 
(1845), 5 I. T. O. S. 458, 


Part XXXVI.—Deceit by Fortune Telling, Witchcraft, 


Sleight of 


12,169a. -]— The’ offence under 
agrancy Act. 1824 (c. 83), s. 4, of professing 

to tell fortunes is complete without any 
allegation or proof that deft. did not believe 

in the possession of the powers claimed 
Mercly to tell fortunes is an offence in itself, 
whatever the state of mind of deft.—SToneE- 





ee ee 


Hand, etc. 


37 T. Tu R. 621; G.R. 477, 27 Cox, 

» C. 23, D.C. 
Ainelation: -—Folld. Trwin v. Barker (1925), 69 Sol. Jo. 589. 
12,169b. -j|—It is not necessary to 
prove a deceitful purpose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1824 (c. 83), s. 4, of a person 


19 L. 




















IIOUSE v. ae [1921] 2 K. B. 818; 91 protease v0 tell fortunes.—LRWIN v. BARKER 
L. oe - B. 125 Tu. LT. 463; 85 d RP, 167 : (1925), 69 Sol. Jo. 589, D.C. 

stray bull 1s castrated, in accordance ; done “ wilfully,’’ ait the meaning 279: 20 Alta. Ta. Ln 19.- - CAN. 

with a loeal custom among stoch | of that term in said section, but was 

breeders to protect pure-bred stock, {| justified to protect his property.--~R. | PART XXXV. SECT. 2, SUB-SECT. 


is not. a defence to a prosecution under 
Criminal Code, 5». 410 (B) (b), for 
iaAImung or wounding the stray bull — - 
Rh. ow. ENGLAND (1925), 43 Can. Crim, 
Cas. 11; 19 Sask. L. R. 165, [1925] 
1W. W. it. 237.—CAN. 

st. What is “wilfully” killung.jJ— 
= charge laid under Criminal Codo, 
8. 537, of wilfully killing # silver black 
fox which had escaped from its cage 
was dismissed on the ground that tho 
accused's shooting of the fox was not 


wv. PETERSON (Suask.), [1928] 3 W. W. 2. 


516. 
PART XXXIV. es 26, SUB-SECT. 


11,7621. cfule-dating j-~-The  ante- 
datiug of a document is not a forgery, 
unless ato has or cowd have operated 
{o the gregudice of any one — Re wv. 
(iOBIND a (1926), I. Le. dt. 5 Pat. 


Ota. 





li. ~——.}+The form of conviction 
should state the umount of injury done, 
although 1t¢ should adjudge the whole 


penalty, mecluding the amount to be PART XXXV. SECT. 8, SUB-SECT. 1. 


apphed according to Jaw.--R. p. sz. Ullcrer need not be actual forger.| 
KrutTazcn, [1921] 1 DD. I. KR. 621 1 “Bank wo HM. Apvocarn, [1927] 
W. W. RR. 3423 41 Can. Crim. Cas. | S.C. (J.) 51.-—-SCOT, 
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Cases 3—182a. ENGLISH AND Empire Digest SUPPLEMENT. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 
Part |.—Contempt of Court Generally. 


3. Add. Annotation :—Mentd. Glasbrook v. Glamorgan County Council, [1925] A. C. 270. 


Part Ill—durisdiction to Commit or Fine for Contempt. 
46. Add. Citations :-—sub nom. R. v. BROWNELL, 1 Ad. & E11. 598; 3L.J.M.C.118; 110 E R. 1835. 


Part IV.—Criminal Contempt. 


98. Add. Cilalion :—siub nom. he Davirs, BUTSON 


v. Davins, 4 T. 1. BR. 580. 

164a. ———.]|—Ohservations on the. distinction 
between legitimate criticism of a judge & 
such an imputation of unfairness & lack of 
impartiality as constitutes contempt of ct.— 
Rk. vw. New STATESMAN (Epiror), Ea op. 
PUBLIC PROSECUTIONS D1RECTOR (1928), 44 
T. L. R. 80l, D.C. 


165a. --—--.|—R. ». New SrarmsmMman (Epiror), 
Ka p. PoBiic PRosECUTIONS DIRECTOR, No. 
164a, ante. 

Add. Annotations :—_As to (1) Apld. R. v. 
New Statesman, Ha p. Public Prosecutions 
Jirector (1928), 44 T. Tu. R. 801. Aa to 
(2) Apld. R. v. New Statesman, Ha p. Public 
Prosecutions Director (1928), 44 T. L. R. 801. 
Add. Annotation :-—Refd. R. v. People, He p- 
Llobbs (1925), 69 Sol. Jo. 494. 


Add. Annotations :—Refd. KR. v. iveniig 
Standard, £2 p. Public Prosecutions I)irector. 
R.v. Manchester Guardian, Wr p. Same, R. v. 
Daily Express, 2a p. Same (1924), 40 T. L. RR, 
833; KR. 2. Daily Mirror, Ex p. Smith, [1927] 
1K. B. 815. 

Results of investigations of private 
detectives. ow hen an accused person is under 


166. 


167. 


179. 


179a. 








arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation.—R. v. EVENING STANDARD, 
Ea p. Pusxiic PROSECUTIONS DIRECTOR, 
R. v. MANCHESTER GUARDIAN, Ez p. SAME, 
Ri. v. DAILY EXpRess, Haz p. SAMB (1924), 40 
T. L. R. 833, D.C. 


180a. Charge to grand jury. |—A charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 
Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurate report & 
should be regarded as privileged.—R. v. 
EVENING NEws, Jva2 p. Hoss, [1925) 2 K. B. 
158; 941. J. K. B. 51123 182 L. T. 7673 41 
T. L. R. 291; 27 Cox, C. C. 764, D.C. 
182a. Publication of statement that money paid 
into court—Libel action against newspaper— 
Libel Act, 1845 (c. 75), s. 2.+-—(1) The 
amount of a payment into ct. by deft. under 


PART III. SECT. 2. 


h i, ~——.]— Under Letters Patent. of 
the Patna Haugh C‘t., clause 28, a Div. 


that an order for relGnae will follow 
upon an apology & pronnsc of obedience 
to the orders of tho ct., even though 


Jehndaliuuig a ct. or judge 
contempt of ct.— KR. 
(1925), J 


was &a@ 
v. SAYYAD HABIB 
L. It. 6 Lah. 529.—IND. 





Bench has power io issue a rule to | 8uch apology 18 accompanied by 

ahaw cause against) committal for re on behalf of complaincr that | PART Iv. SECT. 3, SUB-SECT. 3.— 
contempt. -—- Re Murti Manorar | B¢ 80 longer requires the protection A. (a). 

Prasap (1928), LL. Ro 8 Pat. 323.— | WOU e Caan Ons] Oana | ed. —— ——.}--Re Saerr’s Newe- 
IND. op ene eye Aes: paren. Lrp., ir p. Higus (1927), 28 

Perea lass I’ree State.}-—The High _RON. S. W. 85.—AUS. 

: . of aoa as of ane ae " row.e State PART IV. SECT. 8, SUB-SECT. 1. 170 i. No proceedings » pe ending.) 
ae jurisdiction to commit for con- . | —Applt. was fined f t i 
tempt of ct.—A.-G. v. O'KRELLY, [1928] ap een Tee 22: ede conta oe published by hin e 


1. RR. 308.—IR. 


PART IV. SECT. 1. 


97 iv. —-—.}—The brase 
* contempt of ct.’ does not in the 
leant describe the true nature of the 
class of offence committed, viz., mter- 
fering with the administration of the 
luw oo iinpeding & preventing the | to 
course Of Justice. Tinprisonment for 
breach of interdict. being in vindication 
of public law, it must) not be assumed 





course 


please 


ing offensive references to igs Slater }— 
aaa (1921), 54 N.S. RS 


PART IV. SECT. 38, SUB-SECT. 2. 
166 ii. ——-.]—A news 
of an article callec 
‘*sycophantic,” & 
having decided a case not according 
to the dictates of justice but in order 
others :—-Held: 

publication of an article referring to a 
| vase which had been decided might 
| amount to contempt; 


oeyoce of matter published by hiin :—- 

(1) there being no attack on any 
ct. or its members, there could be no 
contempt of ct. in respect of anything 
tending to obstruct the course of 
justice in the absence of any pending 
proceedings to walen the dblished 
matter could a 1 (2) there was 
nothing in the pu hea matter which 
was calculated to prejudice the course 
of justice; (3) the order must be set 
asidec.—VORTER wv. R., Kr p. CHIN 
eed YEE (1926), 37 CG. L. Tt. 433. 


29,—~ 


aper in the 
& judge 
him of 


accused 
(1) the 


(2) an article 
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190 


192a. ——~ 


406a. 


406b. -—-- .| 


Vol. XVI.—Contempt of Court. Cases 182a—428a. 


Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 96), s. 2, is not to be com- 
municated to the jury, & where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft. to 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf{. has been 
guilty of contempt of court. is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action.—R. v. 
WEALDSTONE News & Harrow NeEws 
(Ev1ror, PRINTER & PUBLISHER), HAnLry v. 
SHOLL (1925), 41 T. Ju. 1. 508; 69 Sol. Jo. 
642, D. C. 

Add. Annotations :-—As to (1) Apld. R. v. 
Wealdstone News & Harrow News, Tlarley 
v. Shol) (1925), 41 T. L. BR. 508. Refd. R. v. 
Evening Standard, Ex p. Publie Prosecutions 
Director, R. v. Manchester Guardian, He ». 
Same, R. v. Daily Express, L'a p. Same (1924), 
40 R. L. R. 883; R. vo. People, Exe ». Hobbs 
(1925), 69 Sol. Jo. 4945 WR. v. Daily Mirror, 
ka p. Smith, [1927] 1 K. B. 845; R. wv. Daily 
Mail, Hr p. Factor (1928), 44 T. LL. R. 303. 

.|—A publication made with the 
clear intention of prejudicing the fair trial 
of an issue pending before a ct. is obviously 
a contempt of ct., & will be punished as such. 
But where the ct. is satisfied that there was 





no such intention & yet the publication might | 
{ 


prejudice a pending trial, the ct. will, in 
considering whether a writ) of attachment 
should issue, take into account the circum- 
stances of the case, & no attachment will be 


200. 
234. 


| 236. 


granted unless (inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 
prosecuted to effect its avowed purpose.— 
R. v. DAILY Mart (Eprror), La p. FACTOR 
(1928), 44 T. 1. BR. 308, D.C. 
Add. Annotation :-—Refd. Rh. v. 
Ea p. Factor (1928), 44 T. L. RR. 
Add. Annotation :—Refd. R. v. Daily Mail, 
ix p. Factor (1928), 44 I. lL. R. 308. 

Add. Annotation :—Dbtd. R. v. Payne, [1896] 
1 Q. B. 577. In my opinion, in some 


instances, the cts. have gone rather too far 
(LonD HKussrenn, C.J.). 


Daily Mail, 
303. 


283a. Photograph of prisoner—Identity in issue.] 








298a. Advertisement 





It is a conten. pt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial.—R. v. DAmLy Mirror, 
Ka p. SMiTu, [1927] 1 K. B. 8453; sub nom. 
R.«. “ Dairy Mirror’? (Eprron & Pro- 
PRIETORS), BR. a. { DAiny Mat”? (EDITOR & 
PropriEerons), Lr p. SuiTn, 96 1. 7. K. B. 
3623 186 1. T. 5895 45 Te 1. R. 2515 28 
Cox, C. C. 324. 

misrepresenting result of 
proceedings. |-—GILLETT& SAFETY RAZOR Co, 
yr, GAMAUE (A. W.), Tp. (1996), 24 
Re Pet 1, 


Annotation :—-Refd. St. Mungo Manufacturing Co +. Hutchi- 
gon Main (1908), 25 R. 1. CO. 356. 


301. Add. Annotations :—As to (1) Refd. Greenway 


v. A.-G. (1927), 44 T. 1. RR. 124. 48 to (2) 
Consd. fie A. B.’s Petn. (1927),97 T. J.P. 104, 


Part V._Contempt in Procedure. 


--.)--OWEN tv. Prircuarp, [ESTO] WoON, 
W755 Char. Pr Cas. 367. 


RANSOM @. Boyp, | 1877] WN. 236. 


| 
| 
| 


429a. —--- Consent order—Breach of scheduled | 


terms.|—There is a distinction between a case 
where there is in the body of an order an 
express direction or undertaking, & a case 
where the ct. is ncrely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 








{ writcr’k own opinion of the demeounour 


enforeing those terms. In the latter case 
the terms are not. an order of the ct. capable 
of being enforced by proceedings for con- 
tempt, but must be enforced by an action 
for specific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 
event of further breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach. -DAsuwoopd v. DAsH- 
Wood (1927), 71 Sol. Jo. 911. 


not guilty of contempt.-—h. ». Ory, 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) i. 








198 ii. j—R. v. McInRoy, 
Re Wuiresipr (1915), 32 W. L. BR. 
764; 9 W. W. R. 846.—CAN, 

198 iii. —— ——.]— MERIDEN Brirt- 
ANNIA Co., LTp. v. WALTERS, I?e LEWIS 
(1915), 9 O. W. N. 87; 34 0. L. R. 
518.—CAN, 

193 iv. -}—The publication of 
comments on a case pending trial in 
a ct. amounts 10 contempt of ct., if 
the comments are such as are likely 
to prejudice the administration of 
justice in the case.—NK. v. MAUNA TIN 
Saw (1927), I. L. R. 6 Ran. 39.- -IND. 





PART IV. SECT. 3, SUB-SECT. 3.—~ 
A. (d) iv. 

sq. General rule.J}—A hewspaper may 

not, in the guise of reporting public 

Judicial proceedings, indicate the 


of a witness & so comment on that 
demeanour. —A.-G.v. DAVIDRON, [1925] 
N.%. L. h. 849.— N.Z. 


PART IV. aed 3, sees 3.— 
. (@), 

e i. —- Jaability of printer.)—A 
printer cannot escape liability, by 
alleging a contract with the owner of 
the press that he wus not to be 
responsible for the contents. of the 
publications.--R. v. MAUNG TIN SAW 
(1927), I. L. R. 6 Ran. 39.— IND. 


PART V. SECT. 1, SUB-SECT. 1.— 
B. (a). 

st. Discretion of court to commiu— 

Party unable to obey order.}—Where a 

party could neilher be said to have 

refused nor neglected to comply with 

an order of the ct.:—Held: he was 


47 


Ex p. ROBERTS, Jt.ov. With, dr 2. 
ae (1922), 50 N. B. RR. 401, 411. 


—_— 
es 


PART V. SECT. 2, SUB-SECT. 3.—-K. 


sw. ZT'o hand ovcr pupers— By one 
solieitor to another-- Offer to comply 
subject to condition.)—A solr. War 
ordered by the ct. to band over papers 
to another solr. & failed to do bo :-— 
Held: guilty of contempt. 

An offer was made to band over 
subiect to certam specified conditions : 
—Held- a refusal of tlis offer was 
lustified.— te BRYANT, TSAkbD & Co., 
Iex p. LANULEN, [1924] 1 D.L. R, 49.-- 
CAN. 


sx. Zo refraun from interference ith 
business.| -CUMBERLAND RAILWAY & 
Coat Co. tt MCDOUGALL (N.S ) (1971), 


9 Kk. 1. R. 289.- CAN. 


Cases 456—1128. 


456. Add. Annotation :—Mentd. Ellerman Lines 
v, Read, [1928] 2 K. B. 144. 


459. Add. Annotations :—Mentd. The Volant (1842), 
1 Wm. Rob. 383 ; The Mary Caroline (1848), 


Part VI.—Attachment 


Add. Annolation :—Mentd. R. v. Woolwich 
L. C., Ba p. Wodlwich Gdns. (1922), 128 L. T. 
374. 


Add. Annotation :—Asto(2) Consd. Burrowes 
1 Burrowes (1929), 141 L. T. 201. 
Add. Annotations :—Mentd. Duff Development 
to. v. Kelantan Government, [1923] 1 Ch. 
385; Engelke v. Musmann, [1928] A. C. 438 ; 
Dickinson v. Del Solar (1929), 45 TT. L. 
O37. 
Add. Annotation :—Refd. Capron v. Capron, 
11927] P. 243. 
Cilations :—For “3 Bing. 223; 11 Moore, 
©. P. 55; 4L. 5.0.8. C. P. 57; 1380 E.R. 
498°’ read ‘°3 Bing. 223; 180 E. RR. 498 ; 
sub nom. 'TMORPE v. GISBOURNE, 11 Moore, 
C.P.65; 4L. 3.0.8. C. P. 57.” 


Add. Annotation :—- Folld. lt. v. Wealdstone 
News & Ilarrow News, Harley v. Sholl (1925), 
41 T. L. RR. 508. 

.}—lt. v. WEALDSTONE NEWS & HARROW 
News (Kpirron, PrRinreR & PUBLISIIER). 
TIARLEY v. STIOLL, No. 182a, ante. 


487. 


536. 


599. 





607. 


698. 


709. 


709a. 





710. 
v. Dighton, [1924] 1 K. B. 274. 


Add. Annotation :—As to (1) Refd. Shrager_ 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


6 Notes of Cases, 536; The Mellona (1848), 
3 Wm. Rob. 16; The Benares (1850), 14 
Jur, 5681; The Milan (1861), 5 L. T. 590; 
R. v. City of London Court Judge, [1892] 1 
Q. B. 273; The Dictator, [1892] P. 304. 


and Committal. 


Add. Annotations :—Mentd. Re Wingficld & 
Blew, [1904] 2 Ch. 665; Russell v. Russell, 
[1924] A. C. 687; Warren v. Warren, [1925] 
P. 107. 
776a. Substituted service—When ordered.]|—Re A 
SOLICITOR, [1892] W. N. 22; 36 Sol. Jo. 271. 
781a. On former clerk—At place where solicitor’s 
name on door.|— Held: the service was not 
sufficient. Braaa v. HATCHARD (1858), 28 
L. J. Ex. 35; sub nom. Re Braaa & 
HATCHARD, 382 L. T. O. S. 182. 
Add. Annotation :—As to (1) Refd. R. v. 
Central Criminal Court JJ., Ha pp. lL. C. C., 
[1925] 2 K. B. 438. 
Irregularity of attachment.|—?e 
BEVAN & GIRLING (1863), 12 W. R. 196, L. JJ, 
948. Add. Annotation :-—-Mentd. Pitchers v. Surrey 
County Council, [1923] 2 K. B. 57. 
1039a. -|—After an order for a 
writ of attachment had been made against 
a solr. in default further time was given by 
his client, the creditor, on part payment 
being made. On further default the writ was 
executed, & the solr. imprisoned :—Held : 
the right; to enforce the writ had not been 
waived.——He A SoLtcrror (1895), 64 L. J. Ch. 
894, 


750. 


894. 


931a. 











ee 


Part VIl.—Position of Party in Contempt. 


Add. Annotations : — Generally, Mentd. 
Evans v. Evans & Blyth (1904), 20 T. L. ht. 
612; He Wigand, R. v. wigan AMIS): 82 


1128. 





PART VI. SECT. 5, SUB- SECT. 3. eee 
B. (a) in W. W. 


574 i. General rule ~Notice sufficient 


li. 1002. 








Seow iN v. aude. 11922) 3 
—CAN., 


L. J. K. B. 
A. UC. 687, 
107. 


735 3; Russell v. Russell, [1924] 
Warren v. Warren, 11925] P. 





1 Ch. Ch. 229.—-CAN. 


wihoul service.) If a person enjomed 
by a protubilory injunetion becomes 
aware without personal service of the 
existence of the order & nevertheless 
coinmits a fault, le is Just as liable to 
attachinent as if ‘he had been personally 
served.—-ELLIOTT vt. APPLETON (1923), 
19 Tas. L. R. 20.— AUS. 


PART VI. SECT. 6, SUB-SECT., 4. 


sz. Direction to issue writ of 
attachment may bc to clerh of Supreme 
Courlt—Writ to be entiled in Suprenec 
Court.}—Re DROUGHT AREA RELIEF 


PART VI. SECT. 7, SUB-SECT. 3. 


974 i. Aftachment—-W hether sheriff 
can take bail~-Before return of writ.j— 
LANE v. KINGSMILL (1850), 6 U. C. mR. 
579.—CAN. 


PART VI. SECT. 9, SUB-SECT. 2.—A. 


h i. —-—- Not breach of undertaking 
iy Aanicuek: }- Ite KEAN & Bien, [1927] 
4D. L. R. 561; (1927) 3 W. W. 2. 
369; 48 Can. Crim. Cas. 363.— CAN. 
PART VI. SECT. 10, SUB-SECT. 6.—A. 

bi. -——.]} —HARRIs tv. MYERS (1864), 


548 


PART VII. SECT 1, SUB-SECT. 5. 


1144 iii. By filing objections to 
report of official referee.J—I1n a case 
where a deft., having been peremnptorily 
ordered by the ct. to file her accounts 
before the official referee, failed to do 
s0, but subsequently wanted to file her 
exceptions to the report of the referee . 
——-Held: she could do so even though 
she continued to be in contempt, 
confining herself strictly to the ee 





of her rights —-CHANDRA Das 
RASESWARI CHAUDHURANI (1928), 
I. L. Kk. 55 Cale. 1110.—IND. 


Vol. XVL.—Cases 2—37. 


COURTS. 


Part |.—What i 

















s a Court. 


2. Add. Armnotation :—Refd. Collins v. White- | 10. Add. Annotations :—- tu. Be Yom- 
way, [1927] 2 K. B. 378. SceshUa Aon re 
3. a jeonie & he Oollins v. White- ihn ee going Na Ev p. London 
. B. 878. tleetr : ae tee © 
y; r ot < ”. ; oe A anactewe . Co. (1920), 
5. Add. Annotations :—Refd. R. rv. Bath Com- ee as ee Phe Bea rCleldy ld Uap 
pensation Authority, [1925] 1 K. B. 685; Rawson (1927), 138 la. la od. Mentd hh, v. 
Collins v. Whiteway, [1927] 29K. B. 878. ea JJ., dix. pP- Rawson (1927), 9tJ. 17. 
6. Add. Annotations: — Refd. Wrome United dee 
Breweries Co. v. Bath JJ., [1926] A. C. 586; age LOnr arias - ‘Under Unemployment oo 
R. v. Leicester JJ., Ex p. Allbrighton, [1927] surance Act, 1920 (c. 30).|—Held: a ct. dis- 
1K. B. 557 charging adininistrative duties only.—CoL- 
° : LINS v. WHITEWAY (LLENR & Co. a 
9. Add. Annotation :-—Refd. Wrome United 2K. 3B. 38783 96 1. i. at 7 mn : ‘ an Hf 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 207; 43'T. L. R. 533. 
Part IV.—dJurisdiction. 
22. Add. Annotation :—-Mentd. Sassoon v. Gra- (1876), 8 Ch. D. 498, Fe Myer, Wa yp Pascal (1876), to 
ham & Oriental Navigation Co. (1925), 133 » J. Bey. 31. 
L. T. 805. 23. Add. Annotation :—Generally, Mentd. St. 
22a. Death of judge during trial—Jurisdiction of Magnus Parochial Church Council, etc. v. 
another judge to continue hearing.]—Semble : London Diocese Chancellor, [1923] I’. 38. 
a judge has no jurisdiction to continue the | 24. Add. Annotation :—Mentd. Pryce v. Pioneer 
rae ie a case, in which witnesses have Press (1925), 42 'T. L. RK. 29. 
helactine ce ct. a Uo COUrEe ofa trial before | 95. Add. Annotation :- Consd. Sassoon v. Gra- 
a jury & another judge. --COLESHILL  v. ] © Oriental Navigati C! 1925 ‘69 
MANCHESTER CORPN., [1928] 1 K. B. 776; lam & C riental Navigation Co. (1925), 1383 
07 L. J. K. B. 220; 138 1. 1.587; 925.7. pe ene 
37; 44'T. L. R. 258; 26 L. G. R. 124, C. A. | 28. Add. Annotation :—Mentd. Tallack rv. Tallack 
22b. ——.]—Where during proceedings with- & Brockema, [1927] P. 211. 
out a jury, after some of the witnesses have | 30. Add. Annolations ;—Refd. A.-G. for Alberta 
been called, the presiding judge dies, another v. Cook, [1926] A. C. 441. Mentd. Salvesen 
judge, if there is no conflict) of evidence, (or von Lorang) v. Austrian Property Ad- 
rae ate Fees the parties preside at ministrator, [1927] A. C. 641. 
10 continuation of the hearing, after reading ‘ sh rc 
ae ERAGE RR lees of the evidence, & need | rae biden tcp a Bs oe ote ie Lie ne 
not have the witnesses recalled.—-Re BRITISH | ae : : : heir rieht« Winn 
REINFORCED CONCRETE INGINEERING Co., Ne pathotioal Nae ar ee sips ates 
¥ Ie 2p yy ®, Mm oFyy : ad 4 4 4 
Lirp.’s APPLICATION (1929), 45 'T. L. RR. 186. BURN, C.).—GLASGOW NAVIGATION Co. v. 
22c. Court with local jurisdiction—Acts to be done Tnon OnrkE Co., [1910] A. C. 203; 79 L. J. 
within jurisdiction—-In absence of contrary P. C. 88; 102 L. T. 435; 11 Asp. M. L. C. 
intention.|—Where an Act of Parliament. 387, H. L. 
establishes a ct. for a particular part of the | 33b. Will not decide academical question.}--- 


Annotations :—Refd. Re Morton, Hr p. Robertson (1875), 
R. 20 Inq. 733. 


Li. 


6a. 


A board of appeal 
Income 
1923, 
federal ct.—BRITISH IMPERIAL OIL Co., 
Lrp. v. FEDERAL CoMR. OF TAXATION 





United Kingdom, the true construction of 
it is, that everything which is to be done 
under the authority of the ct. is to be done 
within the jurisdiction of the ct., unless the 35 
Act either in express terms or by necessary : 
implication says that it may be done out of 
the jurisdiction.—Ite O’LOGHLEN, Ex p. 
O’LOGHLEN (1871), 6 Ch. App. 406; 40 
a ao 28; 23 L. T. 878; 19 W. R. 459, 





37. 
Mentd. Zte Lancaster, x p. Lancaster 


PART I. 
Not .ncume tax board of appeal.j}— 
created under 
Tax Apsessinent Act, 1922- 
High Ct. or a 


K.8.5., 1920 (c. 135), 6. 4 


Bee th Se Oe 4D. L. R. 834; 11925) 


758.—CAN. 


(1925), 35 C. L. R. 422; 31 Argus L. Kt. 


129.—AUS. 
sb. Not Medical Council of Phy- 
sicians.)—-The 


Medical Council of 


549 


Physicians & Surgeons of Sasbhutchowan 
acting under Medical Profession Act, 


—HvuntT v. COLLEGE OF PHYSICIANS & 
SURGEONS OF SASKATCHEWAN, [1925] 


PART IV. SECT. 3, SUB-SECT. 1.—A. 
sd. lower to act as appeal court from 


TINDALL v Wriaur (1922), 127 L. TT. 149; 
86 J. P. 108; 38 T. 1. RR. 521; 66 Sol. Jo. 
524; 27 Cox, ©. C. 212, D. C. 

Add. Annotations :—Refd. Duff Development 
Co. v. Kelantan Government, [1923] J] Ch. 


385; Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 


L. J. K. B. 816; Dull Development Co. v. 
Kelantan Government, [1924] A. C. 797. 
Add. Annotation :—Consd. The Fagernes, 
[1926] P. 185. 


inferror court.| Where an inferior et. 
3 acting within its jurisdiction — the 
Superior Ct, has no power at conumon 
law to assume the funetion of an 
appellate ct. & revicw its conclusions 
by meuus of a writ. of habeas corpus 
either with or without certiorar:.— 
Ree CHINESE IMMIGRATION Act & Lr 
CHow Yinu (1928), 49 Can. Crim. Cas. 
168; 39 B. C. BR. 322.—CAN. 


0, is not act. 


3 °W. W. Rh. 


Cases 37a, 38. 


37a. —-—- Waters within fauces terrae.J]— Defts., 
an Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channel some 103 or 
124 miles from the English coast & 94 or 75 
miles from the Welsh coast according to the 
respective cases. The ct. was informed by 
the A.-G. that he was instructed by the 


ENGLISH AND Emrrre Digest SUPPLEMENT. 


extended :—Held: having regard to the state. 
ment of the A.-G. (see CONSTITUTIONAL LAW, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction ot 
the High Ct., & the order for service of notice 
of the writ on defts. in Italy must be set 





aside. AGERNES, [1927] P. 811; 96 
L. J. P. 188; 188 L. T. 30; 43 T. L. R. 
7146; 17 Asp. M. L. C. 3263; sub nom. THE 


FAGERNES, CoRNISH COAST’ (OWNERS) vv. 


Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 


PART IV. SECT. 3, SUB-SECT. 2. 


45 vii a. ----— -~—- —-— .J-- Dkrury 
FEDERAL COMR. OF "TAXATION FOR 


ra ag ee vv 'TM1oMAS (1924), 35 
-L it. 299.—AUS. 
are vii b. -—-— ——— -J—— Juris: 





diction of a county ct. action against 
a& non-resident of the Judicial division 
mm Which the action 1s entered cannot 
be sustamed on the ground that the 
cause of action urose within the 
division, unless the whole cause of 
action alose therein.—CoMBA v, SIMP- 
nONs 11925] 4D. L. R. 1002; [1925] 3 


W. 541; 35 Man. L.  235.— 
CAN 
45 viic. - ——— —-—.]—Re Non 





v. CLINE (1889), 18 O. TR. 33. CAN, 
45 vir d. .]- -dve 
LEWIS, dtr yp. ELEC CTROLUX, Lp. (1928), 

28S. N.S. W. 578; 45 N.S. W 








WN. ae -——AUS. 
45 vii e. ——— --—- -- —.] -—In County 
City. Rete R.S.M. 1913, c. 44, 8. 69, 


Which provides that any swt may he 
entered & tried in the ct. holden in the 
judicial division nm which the cause of 
action arose, or in which deft. or one 
of defts. resides or carries on business 
ul the tame the action is brought, the 
words ‘ carries on business ’’ are not 
to be read literally, but confer Juris- 
dictuon only when the business 18 
earmed on by deft. in perpon; — 4.e. 
HM the cause of action did not arise 
within the division the condition of 
jurisdiction is presence of deft. within 
the division cither by residence or by 
earrying on business therein. ~- MILLER 
v. AIKINS (Man.), [1929] 1D. d. Nh. 
140; [1928] 3 W. W. it. 520.-- CAN. 

45 xil a. | 
». WALKER, [1926] 3 D. L. KR 438; Fa 
O. lL. J. 47.—CAN, 

45 xiv. - —— - Municipal Courts 
“ict, &. S., 1923 (ce. 219), 8s. 9 (4). 
Risuor v. Kitour, (1927) 1 Dp. lL. RR. 
231; 59 N.S. R. 109.---CAN. 


45 xv. —— —— Nutt against non- 
resident foreigner.jJ—Held: Code of 
Civil Procedure, 8 21, applied only to 
cts. which are subject to the provisiony 
ot the Code, & does not apply to a stut 
instatuted in a British Indian ct. against 
a non-resident foreigner on a cause of 
achion which arose wholly outside 
British territory, &, therefore, the 
decree passed in this case must be set. 
aside as bemg without jurisdiction.— - 
BiAMBOO MAL iF AtaM NARAIN (1928), 
1. L. RR. 9 Lah. 455.—IND. 

e (p. 105) i. 
McL4ra & On. v. KELLY asia). 1 1 Nid. 
lL. R. 105.—NFLD. 

e (p. 105) ii. —— --——-.]-- MORRIS v. 
ee a (1862), 12 C. P. 422.—CAN. 

e (p. 105) iii. ——,]— FLEMING 
CN (1873), 6 P. R. 63.— 

















05) fv. ——.]— CANADIAN 
ha. Ltp. v. MARGESON (1917), 51 
. I. 331.—CAN. 


e (p. 105) v. — — Whether 
plaintiff may abandon part of claim.}— 





On 
N.S 





CHAPMAN v. DOHERTY (1885), 25 
N. B. ht. 271.—OAN. 
© (p. 105) vi. --—- —— Application 


el 


38. 


to mining jurisdiction.) -County Courts 
Act, s. 34, which provides inter alia 
that, if in any action of tort pitf. shall 
c lain over $250, & deft. objects to the 
action being tried in the county ct. & 
vives security for trial in the Supreme 
Ct., the proceedings in the county ct. 
shall be stavcd, apphes to proceedings 
in the county ct. under its mming suris- 
diction.—MUIRIMAD ». SPRUCT CREEK 
VPoWLR Co., LTp. Soa : M. M. Cas. 
pe 11 BC. R.1.—CA 

(p. 105) vii, —--- ——~ Amount 
dererliiea by act of parties.j\— Deft. 
employed piltfs. as his brokers to sell 
on his account 200 shares of stock at 
a numed price, pltfs. undertaking that, 
in the event of loss, deft.’s Jrability 
bhould not exceed $200. In an action 
upon this contract pltfs. recovered 
$200 & interest, .—-7Teld : 
of $200 reeovered was ascertained by 
the act of the erate within County 
Courts Act, lt. O. 1897, c. 54, gs. 23, 
&, therofore, rec aeorable ina count y ot. 


—'YOMPSON v. PraARSON (1899), 18 
DP. it. 420.- CAN. 
e (p. 105) viii. -——- Legacy 





charged on land—Vatlue of land beyond 
Temit.J)--A county et. has jurisdiction 
under 59 Vict. c. 19 (O.), 8.3 (13), in 
an action brought. by the legatec uguimnst 
the devisee of land, to recover a legacy 
of $5 charged on the land, as involving 
equitable relicf in respect of a matter 
under $200. The subject-matter im- 
volved in such an action 1s the amount 
of the legacy & not the value of the 
and. — RUSTIN v. BRADLEY (1896), 28 
. KR. 119.— CAN. 

f (p. 105) i. ——-.J]--CURRIF v. 
NICHOISON (1925), 58 N.S. RR. 231.— 
CAN. 


f (p. 105) ii. ---- Whether amount 
liquidated by act of Aaa HBr eg 


BRIDGE t. BROWN (1859), 18 U. C. i. 
158.— CAN. 
f (p>. 105) iii. - --—- -——.]--WATSON 


v. oe (1881), G6 A. R. 559.—CAN. 
f (p. 105) iv. —- - —— .J—BRown vt. 
Hos: (i800): ‘is Pp. R. 3. CAN. 
f (p. 105) v. ——.]— OSTROM 1. 
BENJAMIN (1894), 21 A. I. 467.-—CAN. 
f (p. 105) vi. ——.}—-EVANS tv. 
CNANDLER (1900), 19 P. Rt. 160.—CAN. 
g&(p. 106)i. —— Jtight of appeal.) 
—-By Division Courts Act, 6. 125, an 
appeal lies ‘* where the sum in dispute 
oxceeds §100, exclusive of costa.’’ 
The *S sum in dispute ’? means the sum 
in dispute at. the time of the appeal ; 
& where in a Arh gera ct. action pltf. 











claimed $55.8 . deft. admitted 
$47.15, part of “pitts claim, disputed 
the balance, & couuterclaimed for 


$103.55, & the judge in the division 
ct. allowed pltf. the disputed portion 
of his claim, & wholly disallowed the 
counterclaim, deft. appealed 
generally '—Held : cveu assuming that, 
deft. could not counterclaim for more 
than $100, the amount in dispute on 
the appeal ‘excecded § 100, & the appeal 
lay. Peers t. McGREcor, f1928] 

21D.L. RK. 70; 61 O. L. R. 649.---CAN. 


k aa 106) i. Muay not entertain 
rounterclainm—Amounting to action for 
specific performance.}—A counterclaim 


ARN 


the amount 


SOCIETA NAZIONALE DI NAVIGAZIONE, 71 Sol. 
Jo. 634, C. A. 

Add. Annotation :—As to (1) Consd. The 
Fagernes, [1926] P. 185. 


by a vendor for the moneys alleged 
to be due under an agreement for the 
sale of land being in reality an action 
for specific performance is beyond the 
jurisdictaon of the district ct. — 
BURRELYL tv. WATT & ILARDINGE (Sask.). 





11928] 3 1). L. KR. 5053; [1928] 2 
W.W. It. 482.—CAN. 

ni. —— Unconnccled items. |— 
READ v. WEDGE (1870), 29 U. C. R. 
456.—CAN. 


b (p. 107) i. .}/—Where in matters 
of tort relating to persoual chattels, 
title to land is brought in question, 
though incidentally, the ct. has no 
Jurisdiction.-—TRAINOR v. LOLCOMBI 
(1850), 7 U. C. Ik. 548.—CAN. 

e (p. 107) i. —— Ercentiwns to rule 
District court of Thander Ray-- 47 








Vaet. c. 14 (O.).)--MCQUATD v. CooPrk 
(1886), 11 O R. 213.—-CAN, 
© (p. 107) ii. ~--Sumlmuary 


ma a Act (Consol. Stat. ¢. 8&3, 
8. 22), is not applicable to a case where 
the title to the land is brought in 
question. If, m such a case, the 
question of title is bona fide raised, 
the county et. judge or justices should 
not continue the trial—Hr p. TowER 
(J889), 28 N. B. BR. 159.—CAN., 

63 i. May set aside judggnent—l'or 
matters of  arreqularity.|\—Re Mom- 
BROQUETTE (N.S.) (1928), 50 Can. Crim. 
Cas, 308.—CAN. 


sk. Injunction — Power of district 
cowl.jJ—Rosr ov. DILKE VILLAGE, 
11926) 1 D. L. hk. 190; [1926] 1 
W. W. RR. 85; 20 Sask. L. R. 259.— 


CAN. 


sl. uiclion for resewsion—- Agreement 
{or sale of land— Cannot be entertained 
Me counly court.) —RICNARDB iv. 
oe (1914), 28 W. L. R. 553, 18 
hk. 508: 6 W. W. BR. 1123; 21 

Mane L. R. 473.—-CAN. 


sm. Action for specific perfornuince 
Agreement for sule of lund—Cannot 
be enterluined by district court.jJ—- 
BYERS v. SINGLETON, [1921] 2 W. W. RE. 
71; 14 Suskh. L. Rk. 195.—CAN. 


sn. .1pplication under Vendors & 
Purchasers Act---Cannot be cntertained 
by local judge.]-~Re LEVY & JACOBS, 
(1927) 4 D. L. R. 937; G1 0. L. R. 
296.— -CAN. 


sp. Ictilion for amendment of 
regusicred plan of land—Under Registry 
Act, It. S. O., 1897 (ce. 136)—Jurs- 
diction of county court other than that 
of county in which land lay.) —Re 
MCP ONAL & LIsTOWwEL (19 3), 24 
C. qa. TT. 8 ; 6 QO. L. R. 956 5 2 O. W. Rh. 
1000.-—CAN. 

st. Local mastlersa—Jurisdiction.] - - 
Loren v. OLson (Sask.), [1927] 3 
W. W. lh. 780.— CAN. 


sw. J'o order transfer of 
aclion.}—-HAMELIN v. PHILLIPS (Sask.), 
{1927) 4 D. L. RR. 11073; [1927] 3 
W. W. TR. 504.--CAN. 


sx. .4cfwn hae breach of contruct -- 
Neglect in using horse.|-—A en in a 
division ct. charging that deft. hired 
of pltf. a horse, etc., to go from A. to 
B. & back, & agreed to take good care 
of the same as bailee, with an aver- 





66. Add. Annotation :—Generally, Refd. Re Key- 
Pale Knitting Mills Trade Mk., [1929] 1 Ch. 
74. Add. Annotation :—Refd. Owl Mill Co. (1920) 


v. Croft, Elliott v. Duchess Mill (1926), 95 
L. J. K. B. 635. 


137a. —-—.]— LEADER v. Moxon (1773), 2 Wm. BI. 
924; 3 Wils. 461; 95 E. R. 1157. 


Annotations :—Mentd. British Cast Plate Manufacturers Co. 
v. Moredith (1792), 4 Term Rep. 794; Sutton v. Clarke 
(1815), 6 Taunt. 29; Boulton v. Crowther (1824), 2B. & C. 
703 ; Hal] v. Smith (1824), 2 Bing. 156; Mersey Dock 
Psd en Pe ee Dock Tauntece vv. Penhallow 

56), L. R. -L.93; BR. v. St. he’s Chel 871); 
eT Bik. uko’s Chelsea (1871) 
142. Add. Annotation :—Apld. Witham Outfall 


Board v. Boston Corpn. (1926), 136 L. 'T. 756. 


-|—Where an issue arises upon the 
proceedings before the Court the jurisdiction 
of the Court to dispose of that issue can only 
be ousted by plain words (HAMILTON, J.).— 
A.-G. v. BODEN, [1912] 1 K. B. 539; 81 L. J. 
K. B. 704; 105 L. 't’. 247. 


Annotations :-—Mentd. A.-G. v. Sandwich, [19z2] 2 
500; Baker v. I. R. Comrs., [1923] 1 K. 1B. 323. 


147. Add. Annotations :—Consd. Clark uv. Epson 
RK. D. C., [1929] 1 Ch. 287. Refd. Mverett v. 
Griffiths, [1924] 1 K. B. 941; Whitney v. 
T. R. Comrs. (1925), 42 T. L. R. 58; Wigg v. 
A.-G. of Irish Free State (1927), 96 L. J. P. C. 
88. Mentd. Boston Corpn. v. Fenwick (1923), 
129 L. T. 766; Sheppy Glue & Chemical 
Works v. Medway Liver Conservators (1926), 
24 L. G. R. 457; Whitney vr. I. R. Comrs., 
[1926] A. C. 37; Dee Conservancy Board +. 
McConnell, [1928] 2 K. B. 159. 


149. Add. Annotations :—Apld. allen v. Spaeth, 
[1923] A. C. 684. Consd. Caven v. Canadian 
Pacific Ry. (1925), 1383 L. T. 774; Apld. 
Cayzcr, Irvine v. Board of Trade, [1927] 
1 K. B.269. Refd. Board of Trade v. Cayzer, 





1438a. 





K. LB. 





Part VI.--Right of 


276. Add. Annotations :—Folld. Re A. B.’s Petn. 
(1927), 97 L. J. P.104. Consd. Greenway v. 
A.-G. (1927), 44 T. L. R. 124. 

277a. -|+—In cross suits for divorce the case 
for the wife having been opened in public 
& the wife on being called as a witness 
finding it almost impossible to give her 
evidence by. reason of the presence of people 
in ct., the President directed this part of the 





Vol. XVI.—Courts. Cases 66—280a. 


Irvine, {1927] A. C. 610; Gowar v. Hales 
(1927), 96 L. J. K. B. 1088; Wales v. 
Iron Trades Employers’ Assocn. (1928), 21 
B. W. C.C. 316; Hyman vr. iyman, Hughes 
vo. Hughes, [1929] P. 1. Mentd. Lothian v. 
Epworth Press (1927), 187 L. T. 582. 

Add. Citations :—15 Asp M. L. C. 566; 
affg. S. C. sub nom. Dreyrus & Co. v. 
ATLANTIC Suippina & TRADING Co. (1921), 
37 T. L. R. 417, C. A, 


Add. Annotations :—As to (1) Consd. Ford v. 
Compagnie Furness (France), [1022] 2 K. B. 
797. Refd. Pinnock v. Lewis & Peat, [1923] 
1 Kk. B. 690. As to (2) Refd. Reed v. Page & 
Hast, [1927] 1 K. B. 748. Generally, Mentd. 
The Christel Vinnen, [1924] P. 61. 


Add. Annotation :—Mentd. I?e Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 


Add. Annotation: -—— Mentd, 
Graham, [1923] P. 31. 

Add. Annotations :—Refd. St. Magnus Paro- 
chial Chureh Council, etc. v. London Viocese 
Chancellor, [1923] P. 38; Hunter v. Stad- 
tische Hochseelischerei Gemncinnutzige Gesell- 
schaft (1925). 133 L. T.. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 


Add. Annotation :—Refd. Duff Development 
io v. Kelantan Government, [1924] A. C. 


Add. Annotation :--Folld. Psingle v. Lales, 
[1925] 1 K. B. 573. 

Add. Annotation :--Refd. llunter v. Stiid- 
tische Hochseefischerei Gesellschaft, [1925] 
2K. B. 493. 

Add. Annotation ;—-Mentd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 


150 


155. 


157. Graham sv. 


170. 


172. 


185. 


199. 


235. 


Public to Admission. 


case to be heard in camerd.—MOosBRUGGER 
v. MOOSBRUGGER, MOOSBRUGGER v. Moos- 
BRUGGER & MartTIN (1913), 29 T. L. R. 
658. 

Annotation :~—Mentd. Statham v. Statham, (1929) P. 131. 

280a. In proceedings under Legitimacy Act, 1926 
(c. 60).]—A petition filed under the above 
Act for the legitimation of a person who was 
born illegitimate, but whose parents were 


ment tbat deft. so carelessly, etc., 
drove said horse, etc., that the horse 
was killed, etc., is a plaint in contract 
& not in tort, & therefore within the 
jurisdiction.—Re RUMBLE v. WILSON 
(1869), 5 P. RK. 38.—CAN. 

sy. J—Pitf. sued in a 
division ct. for $90 as the value of his 
horse employed by deft., the injury 
complained of being that deft. allowed 
the horse to be worked after he took 
sick, by which his death was occasioned : 
—Held: this was an action for breach 
of contract in not taking proper care 
of the horse, & that the division ct. had 
jurisdiction.—O’BRiEN v. IRVING (1878), 
7 P. R. 308.—CAN. 

sz. Right tu order writ or process oul- 
side jurisdiction.}—Since the passing 
of Judicature Act, 1909, under County 
Cts. Act, 11 Geo. 5, 1921 (N. B.), c. 3, 
8. 71, a county ct. judge can order a 
writ or process outside the jurisdiction. 








—SMITH Vv. GORDON (1927), 53 N. B. it. 
316.—CAN. 


PART IV. SECT. 10, SUB-SECT. 1.---A. 


1583 xv. .}—The consent, or 
request, of the parties concerned does 
not empower the Supreme Ct. in its 
equitable jurisdiction to entertain a suit 
involving the determination of purely 
legal claims.—PRESCOTT, LTD. v. PER- 
PETUAL TRUSTEE Co., LTp. (1928), 28 
SK. N.S. W. 324; 45 N.39. W. W.N. 
80.—AUS. 








PART IV. SECT. 10, SUB-SECT. 1.—-B, 


aa. Effect of acquiescence—Accused 
present but not professionally represented 
-—Objertions by j a oR ]}— At the hearing 
of a summons c ng an offence 
under Customs Acts, deft. was present, 
but was not professionally represented. 
No preliminary objections to the juris- 
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diction of the district Justice were nade 
by her. but certain objections were 
made by the district Justice Linmaself :—— 
Field: there bad not been any warscr 
of such objection by deft — A.-G. 7. 
HEALY, [1928] 1. Lt. 460.—IR 


PART IV. SECT. 12. 


sb. Claim reduced below ainount con 
ferring jurisdiction — Claim disntissed. ] 
—-In an action by pltf., a seaman, to 
recover a balance of wages alleged to 
be due to him, the evidence showed 
that with respect to two months’ 
wages, part of the time claimed for, 
plttf. had received an amount which 
reduced his clanm below the jurisdiction 
of the ct., &, as to the balance of the 
time claimed for, pitt bad forfeited his 
claim to wages by desertion :-—Held : 
yItf.’s Claiu be dismissed with costs.— 
Ponnes vo. WASSON (1928), 60 N.S. Li. 


Cases 280a—363. ENGLISH AND Empire Diaest SUPPLEMENT. 


married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing in camerd.—Re A. 3K.’s PETITION 
(1927), 97 L. J. P. 1043; sub. nom. Re C. D.’s 
PETITION, 138 1... T. 208 ; sub. nom. GREENWAY 
». A.-G., 41 T. L. R. 124: 71 Sol. Jo. 882. 

ya Pea :— Mentd. /’e Lowe, Stewart v. Lowe, [1929] 2 


286. Add. Annotation :— Generally, Mentd. Sharp 


& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 


289a. Includes justices hearing ex parte 
application for summons.|—KIMBEK v. PRESS 
Assocn., [1893] 1 Q. B. 65; 62 L. J. Q. B. 
152; 67 L. T. 515; 57 7. P. 247; 41 W. R. 
17 i T. L. R. 6; 37 Sol. Jo. 8; 4 KR. 95, 
C. A. 





Part Vil.—Classification of Courts. 


292. Add. Annotation :—Consd. R. v. Central 
Criminal Court JJ., Ba p. Ia C. C., [1925] 
2k. B. 48. 

293. Add. Annotation :—Consd. I. wv. Central 
Criminal Court JJ., Ha nm. L. C. C., [1925] 2 
K. B. 43. 


302a. Justices.|—ANON. (1523), Y. B. 14 Hen. 8, 
fo. 16, pl. 3. 


Annotations :—Refd. Nector v. Gennet (1596), Cro. Eliz. 466; 
Marshalsca Cause (1613), 10 Co. Rep. 68b; Butt v. Conant 
(1820), 1 Brod. & Bing. 548; Howard v. Gossett (1845), 
10 Q. B. 359. Mentd. RR. v. Waller ». Hanger (1615), 3 
Bulst. 1; Padficld v. Cabell (1743), Willes, 411. 








Part IX.---Court of Lord High Steward. 


320. After this case for ‘See, also, PARLIAMENT,” read ‘ See, also, CRIMINAL LAW, Vol. X1V., pp. 125, 
126, Nos. 965-985.” 


Part X.---The Judicial Committee of the Privy Council. 





329. Add. Annolulion :—Refd. It. v. North, Ha p. BEVvoY KRISHNA MUKHERJIR v. SATISH 
Oakey (1926), 45 "PR. Le WR. 60. CHANDRA Giri (1927), 55 L. R. Ind, App. 131. 
339. Add. Annotation :— Apprvd. Campbell  v. 349. Add. Annotation :-—Generull vs 
ae ; SR B ‘ : ly, Mentd. Prager 
Pollak, [1927] A.C, 782. v. Blatspicl, Stamp & Heacock, [1924J)1h B. 
341. Add. Annotation :-—-Refd. Campbell v. Pollak, 566. 
Sle Reunite 350. Add. Annotation :—Refd. Ware v. Whitlock 
342. Add. Annotation : —Consd. Campbell v. Pollak, oe eC OTE ER ERs UOCEs 
(1927) A. CL 732. [1925] 2 K. B. 418. 
344. Add. Annotation :—Refd. Campbell v. Pollak | 352a. Affidavit of service of notice of intended 
(1927), 96 Il. J. K. B. 10938. application—Necessity for lodging—Judicial 
345. Add. Annotation :—-Refid. Campbell v. Pollak, Committee Rules, 1925, rr. 4.|—PRACTICE 


[1927] A. CL. 732. 
348a. Interlocutory order.|—-As a general rule an 
interlocutory order is not a suitable subject 


Note, [1925] W. N. 164, P. C. 


363. Add. Annotalion :—Mentd. Pe Letters Patent 
No. 139,207, Ke Carbonit Akt., [1924] 2 Ch. 
53. 





for review by the Judicial Committee.— 


i eee 


PART VII. SECT. 3, SUB-SECT. 1. 


sd. Board of Valuahon d& Revision 
—Under Winnipeg Charter, s. 341.}-— 
Re WINNIPRG CHARTER, Jie Com- 
MUNITS OF SISTERS OF THI HOLY 
NAMES OF JESUS & Mary, [1922] 2 
W. W. RR. 2583; 68 D. L. R. 506.— 
CAN. 

se. Local court continued under Local 
Courts Act, 1926.)--The loeal ct. con- 
tinued by Local (ts. Act, 1926, s. 6, 
is the ct. of record, not the officers or 
instrumecntalitics by whom the juris- 
diction was formerly = cxorcised.— 
METROPOLITAN ABATTOIRS BOARD +. 
SCHOLE, (1927) 5. A. S. hi. 444.—AUS. 


PART X. SECT. 1. 


321 i. Status of Judicial Commitee— 
Advisers of Crown, }—The Judicial Com- 
mittee sit in the capacity of Judges ; 
their report 1s acted on by the Sovereign 
in full Privy Couneul, so that procecd- 
ings before the Committee are in sub- 
stance strictly judicial The Judicial 
Committee is not an English body in 











any exclusive sense; it is not a body 
with any location. The Sovereign is 
everywhere throughout the lémpire in 
the contemplution of the law He may 
as woll sit. in Dublin, or at Ottawa or 
in South Africa, or in Australia, or io 
India, as in London, & it is only for 
convenicnee & because the members of 
the Privy Council are conveniently In 
London that the Judicial Committee 
do sit there.—HULL  v. 
“ FREEMAN’S JOURNAL’ v. 
STROM & TRARSLIBERT, [1926] I. R. 
402.—IR. 


PART X. SECT. 2, SUB-SECT. 8. 
348 ij. -J—A question of pro- 
cedure is not one upon which an appeal 
to the Privy Counc] will be enter- 
tuined.—-A.-G. FOR ONTARIO vw. DALY, 
[1924] A. C. 1011; 94L. J. P.C.213 132 
L. T. 210; 40 T. L. R. 811.—CAN. 


sf. Maintenance granted to wife-—No 
miscarriage in method of computing. )— 
The Judicial Committee is extremely 
reluctant to interfere with the amount 


552 

















A neo 


of a decree for maintenance umless there 
hus been some miscarriage in the way 
the amount has been arrived at.— 
KKRADESHWART BATTUASIN v. TLOME- 
SHWAR SINGH (1929), 56 L. li. Ind. 
App. 182.—IND. 


PART X. SECT. 3, SUB-SECT. 1.— 
A. (c). 


sg. Terme occupied wm prosecuting 
application for review—-Addition to 
prescribed period.) — Applit. allowed 
to add the time occupied by the 
prosecution in good faith of an applica- 
tion for review to the period prescribed 
fur presenting a petition for leave to 
appcal.—NARIMAN KUSTOMJI MEHTA 
vv. HASHAM IJISMAYAL VALAD HAJI 
Bees (1924), I. L. R. 49 Bom. 149. 


PART X. SECT. 3, SUB-SECT. 1.—B. 


371 ii. ——-.)—An order directing 
a new trial is not a final judgment or 
order within Order in Council of 


373. Add. Citations : —sub nom. Ex p. KENSING- 


Vol. XVI. Courts. Cases 373—578a. 
Weatherill, [1929] 2 Ch. 218. Mentd. Pick- 


ford v. Quirke, Pickford v. I. R. Comrs. (1927), 


TON, 15 Moo. P. C. C. 209; 15 BE. R. 473. 
388a. —-—- —-—- When further security ordered. ]— 447. L. R. 15. 
CORPORATION AGENCIES, rrp. ve. HOME 


BANE OF CANADA, [1926] W. N. 58, P. C. 


-+—In a suit claiming property by 
adoption, one of defts. denied the alleged 
adoption & claimed widow’s 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
The appellate ct. varied the 
decree by increasing moe amount of mainte- 


403a. 





that claimed. 


nance, & r 


special leave to Sones should be granted 
limited to the question of the maintenance 
allowance. — ANNAPURNABAT 
(1924), L. R. 61 Ind. App. 319, P. C. 

Immaterial documents—Inclusion dis- 
approved.|—Documents not material to an 
appeal should not be included in the record. 
If one party wishes a document to be included, 
but the other party considers it unnecessary, 
the matter should be referred to the High Ct. 
It does not follow that 
because unnecessary documents have been 
printed in India they should be included in 
the books for the Judicial Committee. 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a fee will be allowed. 
GALSTAUN (1927), 
L. R. Ind. App. 318; 43 T. L. R. 224, P. 


483a. Form of case—Necessity for signature of 

one of counsel appearing at hearing. |—-Mon- 
POWER 
MONTREAL (CiTy) (1924), 68 Sol. 


427a. 





or its registrar, 


—SONATON PAL v. 


TREAL Liantr, Hear & 


P. 


486. Add. Annotations :—Consd. Hoystcad v. Taxa- 


155 ; 


rlyze] A. C. 


tion Com, 





Jan. 10, 1910, r. 2. & there is conse- 
quently no jurisdiction to grant leave 
to appeal therefrom to the Privy 
Council.--BLAcK & Whitt Cass, LTp. 
Beg NeOh: [1928] N. 4% dae Re 613.— 





sh. Point setlled by previous decisvw mn. | 
—Where their Lordships of the Privy 
Council have clearly laid down tho law 
wiuch is applicable toa particular set of 
facts, leave to appeal to His Majesty 
in CouncyH under such = circunistances 
would be refused.— Mauna Suwt AN 
v. MA Tuk Nu (1929), I. L. R. 7 Kan. 
271.— IND. 


PART X. SECT. 8, SUB-SECT. 1.—C. 


379 iia. —- BATTLE CREEK 
TOASTED CORN FLAKE Co. v. Ki LLOGG 
TOASTED COKN FLAKE Co., [1924] 2 
bi L. R. 1238; 54 0. L. R. 629.— 


389 iia. -1—The ct. 
can, under Civil Procedure Code (Act. V 
of 1908), 1908, Ord. 45, r. 17, read with 
Privy Council Rules, 1920, r 9, enlarge 
the time for furnishing security & 
making the deposit, beyond the period 
prescribed by Ord. 45, r. 7.—NILKANTH 
BALWANT NATU v. SHRI SATCHIDANAND 
VipYA NARSINHA BMARATI (1927), 
I. L. R. 51 Bom. 430.—IND. 


390 i. Form of security.}+—An 
order to furnish security for costs of 
resp. in an appeal to the Privy Council 
in a form other than cash or Govt. 
Bonds can be made only at the time 
of granting the certificate & not after- 























ham U. 
535a. 





maintenance. 


appeal. 
ld : 


v. RKRUPRAO 


declar 
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It is 578a. —---~- 


are 


4 
-) 


Co. v. 
Jo. 419, 


Green 0. 


Wards.—-ARUNACHALA NADU Pp BALA- 
KRISHNA & Co. (1924), I. 1. Ro. dS Mad. 
509.- IND. 


PART X. SECT. 3, SUB-SECT. 5. 


447i. When allowed Suits urvolving 
same question.J—Actions brought by 
pltf. against three cos. were based on 
separate contracts, preasely similar 
in form. On an appeal to the Privy 
Council, application was nade to the 
Ct. of Appeal (B.C.) to consolidate the 
appeals. Application  refused.—VAN 
HEMELRYCK v. NEW WESTMINSTER 
CONSTRUCTION & ENGINEERING Co. 
(No. 2) (1920), 29 B.C. KR. 60.—-CAN. 


PART X. SECT. 3, SUB-SECT. 9.—A. 

487 iv. -}+—The operation of u 
Judgment restraining defts. from selling 
certain goods under certuin trade 
names is not stuyed pendig an appeal 
of defts., to the Privy Council, although 
under Privy Council Appeals Act, 1914, 
ss. 3, 4, upon the perfecting of 
security by defts., execution bhull be 
stayed in the origimal cause.— BATTLI: 
CREEK TOASTED CORN FLALE Cy. v. 
KELLOGG ‘TOARBTED CORN FLAKIc Co. 
(1924), 55 O. L. KR. 127.—CAN. 


PART X. SECT. 3, SUB-SECT. 10.—B. 

sk. Documents not produced at 
frval.j—The Judicial Comnuttee has 
unrestricted power to admit documents 
where suflicient ground is shown for 
their not having been produced at the 
initial stage of the litigation.—INDkaA- 
JIT PRATAP SAHIL v. AMAR SINGH (1923) 
L. R. 50 Ind. App. 183.—IND. 
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526. Add. Annotation :—~-Mentd. Reckitt v. 
nett, Pembroke & Slater, [1928] 2 Kx. B. 244. 
528. Add. Annotation :-~Mentd. Brown rv. 
D.C. 
-J—It is no part of the functions of 
the Judicial Committee, gencrally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
In the present case, however, in 
which a suit had been remitted to the High 
Ct. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order 
Lordships entertained a petition by resp. 
with oe object, though upon the facts the 
anion 
costs. —LITRNANDRAT FULCHAND ¥, 
BUDHSEN, va pp. PRAGDAS BUDHSEN (1924), 
lL. R. 52 Ind. App. 118. 
Add. Annotation :—-Mentd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 
———-.| — Applt. 
appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 
conducted the litigation, executed «a bond on 
his behalf in the presence of the chicf registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearmeg, the 
appellate ct. dismissed it, upon a preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing 
there had been a failure to do justice between 
the parties, & the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
ca to prove the ect eaee if that was 


Bar- 


Dagen- 
(929), 140. TD. 615. 


made, their 


refused with 
PRAGDAS 


prayed for was 


244. 


obtained leave to 


justice :—TIJ/eld: 


PART X. SECT. 3, SUB-SECT. 10.— 
e ( }e 

936 v. ~-——.]— The Privy Couneil 
will only deal with tho oryrmal issues 
raised at) the tmal, & cannot consider 
new pleadings & the wsues raised 
aN ar eye vt Moonrrm, [1924] 2 

lh. ~ 045: afff. 69 DL. Re 11; 
0 iN, Rh TR. 460.— CAN. 

536 vi. J—A new contention, 
Which involves an amondmenut of the 
plant, cannot be entertamed. — 
GAJADITAR ear v. AMBIKA PRASAD 
ee (1925), 1. L. RK. 47 All. 459.— 





536 vir. ——-.]-— The Privy Council 
declined to entertain an aregutucut 
which had not been presented to, or 
sifted by, the cts. un India, especially 
as the subject to be decided concerned 
the diversified & compheuted taw of 
Tndia ap to tenure of land. ShcrnpdTAny 
OF STATE FOR INDIA IN COUNCIL PP. 
RATA JYOTI- PRASHAD SINGH (1926), 03 
L. R. Ind. App. 100.~--IND. 


536 viii. —--—.J—Where a question 
whether minor members of a family 
were bouud by vw deeree in a lormer suit 
brought by the Inauaging member, has 
been abandoned im the High Ct, 1t 
cannot be rascd before the Judicial 


Committee, as the question 4 oue of 
mixed law & fact. —LINGANGOWDA . 
BASANGOWDA (1027), 54 In KR. Ind. 


App. 122.—IND. 


PART X. aey a 3, ‘lama -SECT. 10.-—— 
C. (c). 


sm. Effect of order—Case remitted ‘“‘ to 


Cases 578a- ~ 771. 


deemed necessary in the circumstances.— 
Kojo Pon v. ATTA FUA, [1927] A. C. 693 ; 96 
L. J.P. C. 121; 137 L. T. 706, P. C. 


-}—A Chinese resident in Penang 
executed a deed settling a fund upon his 
““gons & grandsons ’”’ cqually. Applt. having 
claimed that his father, T., was a ‘‘ son” of 
the settlur entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a s0D by a ‘‘t’sip,” or secondary wife, was 
remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 
the lower ct. that a Christian woman could 
not be a ‘‘t’sip’’ required reconsideration, 
seeing that nou ceremony was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married; & (b) that a father 
might Jegitimatise his natural child by a 
mother free to contract a Jegitimate union.-— 
Kuoo Hoo: LEONG © Kioo Hran KWEE, 
[L926] A. GC. 620; 95 la JI. P.O. 943 185 
1. T. 170, PLC. 

592a. -- -- --,|-- CHEESEBROUGH MANUFACTUR- 
ING Co, v. IUDHOOS (1929), 46 T. Tu. Re 95. 
tater Gas 

609. Add. Cilulion :—128 L. T. 10. 


611a. Matter of terms.]-—In default of evidence 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
proper in a particular case, that ct. being 
better informed onthe subject than the Board 
can be.—SuNDER MULL v. SATyA IKINDER 
SAHANA (1927), 55 L. Wk. Ind. App. 85. 

Add. Annotation: Mentd. Gabriel v. Hlia- 
tumby, [1926] A. CG. 133. 


Add. Annotation :—Refd. Robins v. National 
Trust Oo., [1927] A. ©. 515. 





585a. 


651. 


653. 


ee ee eee ee —_— -- a! --- ~ ~ -—_ 


the gury? for assessment of damaycos— 650 viii. - 
Not order for asscasment by original 


Jury.J—Luew ve. WING Lek, [1926] 1 





-—When in wu suit to 
act. aside a sale for arrears of revenue 
both cts. an India have found that thore 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


658a. —--— Applicable to appeals from every court 
in Empire.|—RoBIns v. NATIONAL TRUST Co., 
[1927] A. C. 615; 96 L. J. P. C. 84; 1387 
LL. T.1; 48 T. L. R. 243; 71 Sol. Jo. 158, 


P. C. 
Annotation —-Consd. Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills, [1929] A. C. 269. 


676. Add. Annotation :—Refd. Robins v. National 
Trust Co., [1927] A. O. 616. 

685. Add Annotation :—Generally, Consd. Re Trans- 
ferred Civil Servants (Ireland) Compensation, 
[1929] A. C. 242. 

690. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. ©. 242. 

690a. Add. Annotations :—Consd. Re Transferred 
Civil Servants (Ircland) Compensation, [1929] 
A,(@, 242. Mentd. Rhondda’s Petition (1922), 
92 L. J. P.O. 815; Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

690b. ———.|—-T'here is no inherent incompetency 
in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has already been decided by the Judicial 
Comunittec, even where a question of a right 
of property has been involved, but such an 
indulgence will only be granted in very 
exceptional circumstances. -- He TRANSFERRED 
CIVIL SERVANTS (IRELAND) COMPENSATION, 
[1929] A. C. 242; sub nom, te TRisn Civi, 
Srmmvants, 98 L. J.P. C. 39; 140 1. TT. 254 ; 
sub nom. Re ARTICLE X. OF ARTICLES OF 
AGREEMENT FOR ‘TREATY BETWEEN GREAT 
Burrain & IRELAND, 45 T. TL. R. 57, P. C. 

726. dd. Annotation :--Mentd. Ellesmere v. Wal- 
lace, [L929] 2 Ch. 1. 

763. Add. Annotation :-—Mentd. Re Letters Patent 
No. 149,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

771. Add. Annotfations : —~Mentd. ivman v. Hy- 
man, Llughes vo. Hughes, [1920] P. 1; May v. 
May (1929), 98 L. J. K. B. 770. 











Judgment dclivered by the Privy 
Council:—Held: the decree against 
them was not a nullity under Judicial 


D.L. R. 678. 37 B.C. Lt. 81.-—-CAN. 
PART X. SECT. 8, SUB-SECT. 10.—- 
D. (a). 


607 i. Matter of discretion—Erercised 
by Indian courts.)---'The Judicial Com- 
nuttee is extremely reluctant to inter- 
fore with the amount of a deeree for 
maintenanve wuniess there has been 
KOC Iniscarnage in the way the amount 
has been arrived at.—EKRADESHW ARI 
BAHUASIN 0. HOMESHWAR SINGH (1929), 
56 L. KK. Ind. App. 182.-—IND. 


PART X. SECT. 3, SUB-SECT. 10. 
D. (b) ii. 


650 vi, -——-.]}— Where all the cts. 
below have concurred in the findings 
of fact, the Judicial Committee will 
ordinarily accept them & not review 
them.—LAING v. ‘TORONTO GENERAL 
a Cornpn., [1924] 4 D. L. H. 1138. 


650 vii. MONTREAL TRANS- 
PORTATION Co., LTp. v. TR., [1926] 2 
DD. L. R. 862.—CAN, 





were no arrears, the Judicial Committee, 
Im accordance with its practice as to 
concurrent: Hndings, will not anterfere, 
although the findings depend upon the 
mouning & effect of somewhat obscure 
reveuuc records, & are based upon tho 
view that the records show payments 
in advance.—NARENDRA NATH DUTTA 
v. ABDUL HAKIM (1928), 55 L. lt. Lod. 
App. 380.—IND. 


PART X. coma 3, ee 10.— 
- (C). 

680 i. Want of prosecution - Juris- 
dictvon of Court of Appeal over costs. |\— 
CiMAVE v. MCDONALD, [1927] N. Z. 
L. R. 433.---N.Z 


PART X. SECT. 3, SUB-SECT. 11. 


ti. Against legal representatives 
of respondents. |\—W here some of resps. 
1n the appeal before the Privy Council 
were dead, & their legal representa- 
tative had not been brought on the 
record when the appeal was heard & 
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Committee Act, 1833, 5, 23.—KALYANI 
PILLAI v. THIRUVIKNKADASWAMI AY- 
el (1924), I. lL. R. 47 Mad. 618. 


t ii. -—— Order directing restitution. }— 
Where an application is made to obtain 
restitution as the necessary result of an 
order of His Majesty in Council, that 
upplication must be taken as one to 
‘“ enforce ’? an order in Council & will 
be governed by Art. 183, & not by the 
ronoral Art. 181 of Indian Limitation 
Act, 1908.—S0OHAN BIBI v. BAIJNATH 
DAs (1928), 1 L. lh. 50 All. 767.—IND. 


PART X. SECT. 3, SUB-SECT, 18.— 
A. (a) i. 


719 ii. Not appearing but lodging 
cuse.}—Resps., who did not appear, 
but had lodged a case, allowed costs 
up to the date of doing so.—-GAaJADHAR 

AHTON vt. AMBIKA PRASAD TIWARI 
(1925), I. L. R. 47 All. 459.—IND. 





Vol. XVI.--- Courts. Cases 775—949a. 


Part Xl—The Supreme Court of Judicature. 


In the cross-reference before this case for 
** Judicature Acts, 1873 (c. 66) to 1902 
(c. 31) ’’ read ‘ Judicature (Consolidation) 
Act, 1925 (c. 49).” 

Add. Annotation :—Apld. Horrell v. St. John 
of Bletso, [1928] 2 K. B. 616. 

Add. Annotation :—Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

Add. Annotation :—Mentd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

Add. Annotation :— As to (1) Refd. Caumpbell 
v. Pollak, [1927] A. CO. 732. 

Add, Annoiation :—-Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


175. 





779. 
781. 
782. 
784. 
786. 


788. Add. Annotation :—-Mentd. Public Trustee t. 
Elder, [1926] Ch. 776. 
789. Add. Annotation :-—Refd. Karle v. Llemsworth 


R. D.C. (1928), 140 L. T. 69. 
Add. Annotation :—-Refd. 
[1926] P, 185. 
Add. Annotations :— Mentd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76; Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 
Add. Annotations : —Mentd. Clarkson v. 
Davies, [1923] A. C. 100; Duffner v. Bow yer 
(1924), 40 T. I. in 700 ; "The Koursk, [1924] 
P. 140; Be Pennington & Owen, [1925] Ch. 
S25 ; Bennett v. Whitehead, ee 2K. BL. 
380; Firm of R. M. K. I. M. Firm of | 
M. RB. M. V. La [1936] A. C. 761; Pirie v._ 
Richardson (1926), 70 Sol. Jo. 1023; Hardie 
& Lane v. Chiltern (1927), 96 L. J. K. B. 7738 
Add. Annotation :—Mentd. Re Bueb, [1927] 
W.N. 299. 
Add. Annotation : -- Refd. 
Tabrum (1923), 129 L. 'T. 24. 
Add. Annotation :-- Refd. Capron v. 
[1927] P. 243. 
831a. ——— -}—When a judge adjourns a 
chambers summons into ct. under R. S. ©. es 
Ord. 54, r. 28, & does not direct that it is to 
be heard i in ct. as chambers, the matter is in 
ct. for all purposes & is open to the press.— 
HaARrbDIE & LANE v. CHILTERN (1927), 96 
LJ. K. 1.778; 43 T. L. R. 4773 on appeal, 
[1928] 1 K. B. 6683; 96 1. J. K. B. 1040; 138 
ju. T. 14, C. A. 


790. The Ka 


ZeTNCS, 


792. 


793. 


797. 
809. Rackham © »v. 


827. pron, 





surrogate 


‘PART XI. SECT. 2, SUB- SECT. 1. from 
» (8). vali 





p. To hear ek Judge of the 
High Ct. may direct the whole of a case 
which comes before him for hearing to 


personal property 
least, £2,000, & it 


court. |—W eke 
dity of a will relating to both reul 
& personal estate was in dispute, tho 


denied that the questions to be deter- 


834a. —— .J—Hanrpis & LANE v. CHILTERN, 


No. SSta, aie. 


840a. To order amendments --Judge trying causes 
in short cause list.|—Although it may be a 
condition precedent to the master’s power 
to order a cause to be tricd in the short 
cause list, that the claim specially indorsed 
on the writ should be fora hquidated demand, 
yet when once he has made the order giving 
leave to defend, & has ordered the cause to 
be put in the short eause list. there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinary lst. 
—THOMAS v. ALDERTON, Lirp., [1928] ] K. B. 
638 ; 97 L. J. K. B. 259; 1388 L. T. 315, CL A. 
:-—Refd. Capron vr. Capron, 
Burtowes 





Add. alnnolations 
[1927] P2208. Mentd. Burrowes e. 
(1920), 141 1. 7. Zot. 

Add. Annotation : --Mentd. Performing Right 
Soc. v. London Theatre ot Varieties, [1924] 
A.C. 1. 

Add. Citation :—-sub nom. Re. v ILLINGWORTH, 
32 W. RR. 451. 

After this case add ‘See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 
944. Add. Annolations :—Refd. Davey v. Robinson, 
[1923] 1 Ik. B. 56633; Shrager v. Dighton, 
[1924] 1K. B. 274. Mentd. Uunter v. Stad- 
tische Lochsvelisuherei Gesellsehatt, [1925 ] 
2K. B. 493; Pringle v. Llales, [1925] 1 Is. B 
573. 


865. 
913. 


919. 


-OFFICERS AND CENTRAL OFFICE 
(Vol. XVJ., p. 189), 


Add the following case :—~ 


949a. Officer —Right to institute suit Personal 
interest. |- is against public policy to 
allow an officer of the ct. to unstitute sults, in 
the conduct: of which he may have a direct 
personal interest.—HOSANNA  ARA'THOON 
KERAKOOSE Vv. SERLE ae 3 Moo. Ind, 
App. 329 ; aie P.C.C, 459 5 18 E.R. 5238. 


on the finn) hearmg & adjyudge the 
merits on applications to the sundry 
Jurisdiction of a judge of the kB. 
over oxors., Gdbuwustrators & trustecs, 
no matter how such applications mas 
be commenced ; nor huve they pus- 


SECT. 5 


the 


being worth, at 
was sworn & not 


be argued before the Full Ct.—StrarTse 
or Nrw SourH WALES v. COMMON- 
WEALTH (1926), 38 C. L. R. 74.—AUS. 


PART XI. SECT. 2, SUB-SECT. 3. 


st. T'o ia abeer ieee nt- Pp lthough 
voidable or void at law.J—MARTIN v., 
KENNEDY (1850), 2 Gr. 80.—CAN 


sw. To try validity of will—I ee 
questions unuvolved— Transfer of action 


munod were of such importance that 
they could be more effectually tmed 
& disposed of in the ct. of chancery 
than 1m the surrogate ct. an order for 
removal was made. — l’e ECCLES (1865), 
1 Ch. Ch. 376.-—-CAN. 


PART XI. SECT. 2, SUB-SECT. 6.--—A. 


sy. Local musters— Jurisdiction of.}-— 
Local masters have no authority to sit 


555 


diction to refer such applications ta a 
judge of the K. BB. The office of a 
muster or local master 1n Saskhutchew au 
is to be distinguished from that of a 
master 1m England & from that of a 
county ct. Judge execreispyg gurisdicton 
as a Jocal yudge of the Superior Ct an 
those Provinces in which he as appomted 
& local jJudge.—Lorcu e OLSON (Sush. )» 
eee oan L. RR. 865, (1927) 3 WoW. 
7380.—CAN. 


Cases 951 -1014a. 


ENGLISH AND Empire DIGEST SUPPLEMENT. 


Part XV!l.—Consular Courts. 


951. Add. Annotation :—Mentd. 
[1926] A. C. 482. 

954. Add. Annotations :—Refd. Rudd v. Rudd, 
(1924] P. 72; Bartlett v. Bartlett, [1925] 
A.C. 377. Mentd. Re Annesley, Davidson v. 
Annesley, [1926] Ch. 692 ; He Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 


—— To make declaration as to validity 
of divorce—Granted on grounds not authorised 
by English law.|—Resp. & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supreme Ct. for Egypt for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Council of 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that “ in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Christian cornmmunities, 
recognise & apply the religious law or custom 
of the persons concerned.” Art. 103 con- 
ferred ‘‘ all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time being belongs to the 
High Ct. in Kngland ” :—JLeld: applt. was 
entitled to the declaratory decree which she 
sought.—SASSON v. SASSON, [1924] A. C. 1007; 
94L. J. P.0.133; 1382 L. T. 168, P. C. 

Annotation :-—Reld. Bartlett v. Bartlett, (1925) A. C, 377. 

956b. To try action for damages for 
breach of contract-—Breach in England.]— 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 


Nadan vw. R., 


956a. 











969a. 


defined, within the limits of this Order. 
(ii) The property & all personal & proprietary 
rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.”’ Jules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Govt. in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Resp. 
issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt :—Held: the cable 
repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case.—MARTIN v. STouT, [1925] A. C. 
359; 94L. J. P.C. 71; 182 L. T. 673; 41 
T. L. R. 176, P. C. 

Transfer of jurisdiction—Effect of 
Treaty of Peace (Turkey) Act, 1924 (c. 7).|— 
Petitioner, the wife of a British subject 
domiciled in Turkey, obtained in His Britannic 
Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute :—Held: by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
SEAGER v. SEAGER, [1925] P. 105; 94 L. 7. P. 








material: ‘ (i) British subjects, as herein 66; 133 L. T. 319; 69 Sol. Jo. 724. 


Part XVII.-—Forest Courts. 


974a. Court books—-Duty of clerk to produce for inspection.}-— A.-G. v. Brown (1814),2L.T.O0 8 
424; 8J.P. 711. 


! 


Part XXI.—Palatine Courts. 


1014a. ——— --—.|]-~DYKE v. STEPHENS (1885), 29 Sol. Jo. 682. 


Vol. XVI.—Courts. Cases 1019—1126. 


Part XXIII.—Borough and Local Courts of Record. 


1019. Add. Annotation :—Mentd. Debenhams v. 
Perkins (1925), 1883 L. UT’. 252. 1053. To the reference before this case add 


1024a. S. P. PeNpRED v. CaamBERs (1591), Cro. “3 Liverpool Corporation Act, 1921 (c.Jxxiv), 
Bliz. 256; 78 EB. lt. 512. 
Annotation :—-Refd. Goodson v. Duffield (1612), Cro. Jac. 313. 


Part XXV.——Judicial Commissioners. 


1126. Add. Annotation :—Refd. Salisbury & Fordingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 Ix. B. 566. 
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Cases 46a—351. 


ENGLISH AND EMprIrre Digest SUPPLEMENT. 


GROWN PRACTICE. 


Part I.—-Proceedings on the Revenue Side of the King’s 
Bench Division. 


46a. Bail to answer & pay penalties—Liability of 
sureties.|-—Where a person is proceeded 
against in the High Ct. by writ of capias, 
under Customs Consolidation Act, 1876 
(c. 36), s. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer & pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally sufficient 
for the amount of the bail indorsed on the 
writ.—- Re AYTYIELD (1924), 93 L. J. K. B. 
1064. 


166. Add. Annotation :—Refd. Food Controller v. 
Cork (1923), 150 L. 'T. 1. 

240a. ——- Bills ot exchange— Transmitted from 
abroad by foreign agents.|—-R. vo. HUNTER 
(1817), 4 Priec, 258 : 146 E.R. 457. 

246a. Rights of landlord —Not entitled to payment 
from sheriff of rent due before writ.|—R. 1. 
Dir Caux (181), 2 Price, 173; 146. R. 7. 


246b. —-—— Subsequent arrears of rent—-Goods kept 
locked up by sheriff for long time.]—The ct. 
refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce.—R. v. Hint (1818), 
6 Price, 19; 146 HK. R. 729. 

248a, -——- ——~.|-—R. 1. BINGHAM (1831), 2 Cr. & J. 
180; 2 Tyr.463; 11. J. Ux. 62; 149 BE. 1. 55. 

298a. Secret profits received by agent of Crown.]— 
An English information will lie against a 
servant employed by the Crown in making 
contidential inquiries, in respect to secret 
profits alleged to have heen made in the course 
of his employment.-—A.-G. v. GODDARD (1929) 
98 L. J. K. B. 748; 45 T. L. R. 609; 73 
Sol. Jo. 514. 


Add. Annotation :— Apld. Chowood wv. Tiyall, 
[1929] 2 Ch. 406. 

Add. Annotation :—-Refd. Re Kent Coal Con 
cessions, Burn v. The Co., [1923] W. N. 328. 


308. 


313. 





Part Il.— Petition of Right. 


319. Add. Annotation - -Refd. Constantinesco v. R. 
(1927), 11 Tax Cas. 730. 


320. Add. Annotation : —Refd. Badman w. Ih., 
11924) 1K. LB. 64. 
322. Add. Annolation :—Refd. Rowland v. Air 


Council (1928), 39 T. L. R. 228. 

323. Add. Annotation :-—-Refd. Me Mason, [1928] 
Ch. 385, 

323a. Claim against Dominion.|—A _ petition of 
right cannot. be brought in the High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Yominion.-- A.-G. ov. GREAT SOUTHERN & 


WESTERN Ry. Co. OF IRELAND, [1925] A. C. 
754; 04L. J. K. B. 772; 133 L. T. 568; 41 
T. L. R. 5763; 69 Sol. Jo. 744, H. L.; revag. 
S. C. sub nom. Great Southern & Western 
re of Ireland v. R., [1924] 2 K. B. 450, 
C. A. 


333. Add. Annotation :—-Refd. A.-G. for Ontario 7. 
McLean Cold Mines Co. (1926), 95 L. J. P. C. 
pa ee 

Add. Citation :-- 15 Asp. M. L. C. 574. 

Add. Annotation :—Refd. Ibrocklebank v. R., 
[1925] 1 K. RB. 52. 


351. Add. Annolation :--Distd. A.-G. for Straits 


347, 


PART I. SECT. 7 SUB-SECT. 4.— 


sa. Power of court to give rclicf to 
debtor. j—- Rev. BONTER (1843), 6 O. S. 
551.--CAN. 


PART J. SECT. 1, SUB-SECT. 4.—-C. (c). 


sb. General issue pleaded Subsequent 
proof of Crown's litle toa reversvon— 
Withdrawal of plea - Costs.|-—-In an 
information of intrusion, the rule to 
plead was served on Nov. 21, 1832. 
Deft. from time to time obtained 
further time to plead, & on Apr. 15, 
1438, pleaded the gencralissue. Notice 
of trial was served for the mttings after 
Michaelmas term, 1837: & the trial 
was postponed at the instance of deft. 
On Jan. 23, 1838, deft. discovered 
ceertuln documents, showing, as he 
alleged, that the reversion was vested 
in the Crown. The ct. allowed him 
to withdraw the plea of the general 
issue, & plead his title speaally, upon 
paviment of all costs incurred by the 
Crown, consequent on the plea of the 
A-G. ov LANGFORD 


PART I. SECT. 1, SUB-SECT. 4.- C. (d). 
85ii.—- -— —- -—.J— ]h.r. WATSON 
(1828), N. B. Dig. 447. —CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

sd. Iffect of writ— On accrual of 
prerogative rights. )|— Prerogative rights 
which might acorue to the Crown by 
virtue of a writ of extent arc dependent 
upon the issue of the writ itself. As 
it} was too late to issuc the writ :—— 
Hleld : there was no direct liability to 
the Crown by the insolvent co.—Re 
EXCELSIOR KLECTRIC DAIRY MACHIN- 
ERY, LTrp., {[1923) 3 DD. L. R. 1176; 
520.L. R. 225; 20. B. 1. 599.—CAN. 


PART IJ. SECT. 1. 


317 i. Purposcs.}—Upon potition of 
right there is no power in the ct. to 
compel the Crown to make a grant of 
Jand.— KERWATIN POWER Co., LTD. 
® KEEWATIN FLOUR MILIs Co., Lrp., 
KEEWATIN POWER Co., Lp. v. LAKE 
oF THE Woops MILLING Co., Lrp., 
(1926) 4 DL. Is R. 531; 59 Of LL. hk. 


(LORD) (1838). 2 Jo. Kx. Ir. 619.- IR. | 106- CAN, 


PART H. SECT. 2, SUB-SECT. 1. 


oO i. Property in possession of 
third party.J—A.-G. FOR ONTARIO ¢%. 
McL&AN GOLD MINES, Lip. [1927] A.C. 
185; 951.73. P.C. 217; 136 L. 1.194, 
i, C.—CAN. 





PART II. SECT. 2, SUB-SECT. 3.—A. 


346 ii, ———.]-—-MAUNBELL tv. K., 
{1925} Kxeh. C. R. 133.—CAN. 


346 iii. -——.]—R. v. CANADA STEAM- 
SHIP Links, Lrp., [1927] 1 D. 1. R. 


346 iv. -J-—-KENNEY wv. R. 
(1882), 1 Exch. C. R. 68.—CAN. 


of. Hefund of part of price of mineral 
rights un land under sea.}—KETCHEN v. 
are ag C.), {1927} 3 WwW. WwW. R. 142,—- 








PART Il. SECT. 2, SUB-SECT. 3.—C. 


351 viii, ——- ——.J— KENDALL v. 
It., (1926] Iexeh. GC. BR. 314.—CAN., 


352. 


353a. 


355. 


356. 


356a. 


360 


361. 


cou lemente v. Pang Ah Yew, [1925] A. C. 
555. 

Add. Annotations :--As to (1) Distd. A.-G. 
for Straits Settlements v. Pang Ah Yew, 
[1925] A. C. 555. Refd. Jamieson v. Downie, 


[1923] A. C. 691; Badman v. R., [1924] 1 
K. B. 64. 


Compensation for injury to property in 
Ireland.]—-No claim for compensation for 
injuries done to property in Ireland is 
maintainable against the Crown in an English 
ct.~--~PRICE v. R. (1925), 42 T. lL. R. 179. 
After this casc add ‘*‘-——— Effect of In- 
demnity Act, 1920 (c. 48).]—See Consritrv- 
TIONAL LAW, pp. 280, 281, Nos. 526a—526c, 
534a, ante.” 

Add. Annotation :—Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1925] A. C. 


555. 











-}--Under Crown Suits Ordinance 
No. 22 of the Straits Scttlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenne 
selling land under Ordinance No. 35 for 
arrears of revenuc without first serving a 
written notice of demand as required by s. 4. 
The collector in selling is an agent of the 
Crown although he acts under statutory 
authority, & the fact that he has carried out: 
his duties in an unauthorised manner docs 
not prevent the Crown from being liable.— 
A.-G. FOR STRAITS SETTLEMENTS v. PANG 
AH Ykw, [1925] A.C. 5553 041.0. P.C. 150 ; 
133 L. T. 106, P. C. 


Add. Annotations :—-Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. ©. 671. Apld. 
Nixon v. A.-G. (1929), 46 Te 1. RR. SH. 
Consd. /2e Transferred Civil Servants (Ireland) 
Oompensation, [1929] A. C. 242. 

Add. Annotations :—Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. (. G71. Apld. 
Nixon v. A.-G. (1929), 46 T. L. Root. ~Consd. 
Re Transferred Civil Servants (Treland) Com- 
pensation, [1929] A. (. 24%. 

After this case add :— 

-J—See, further, REVENUE, Vol, XX NEX., 
pp. 307, 308, Nos. 8d6—S41. 





363a. Bona vacantia --Recovery by next of kin.|-- 


368. 


369. 


370. 


ee ee lt es tie 


dite MASON, No. 374b. post. 


Add. Annotations :—Consd. Commercial & 
states Oo. of Kgypt v. Board of Trade, 
[1925] 1 K. B. 271. Refd. Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. SI. 


Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. 3B. 930. 


Add. Annotations :-—Refd. te Mason, [1929 | 
1 Ch. 1. Mentd. Cayzer, Irvine ». Board of 





Vol. XVI.- Crown Practice. Cases 351—875. 


Trade (1925), 95 L. J. K. B. 131; Wigg v. 
gt of Irish Free State (1927), 96 L. J. 
. Gc. 88. 


371. After this case add ‘‘Compensation for use 
of invention by Crown.] — See PATENTS, 
No. 1673a, post.’’ 


372. .ldd. Annotation :--Refd. Brown vr. 
ham U.C., [1929] 1 K. Bb. 737. 
374. Add. Annotation :—Apld. Badman v. 
[1924] 1 K. B. 64. 

——— When allowed.}|— Under Petitions 
of Right Act, 1860 (c. 81), 8. 7, the ct. has 
jurisdiction to allow a petition of right tu be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 
of action, so that the allowance of it without 
afresh fiat. would operate in derogation of the 
prerogative of the Crown. The test whether 
a particular amendment ought to be allowed 
is this: if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the fiat); would not have been refused ?--—- 
BapMAN Brotners v. It., [1921] 1] KK. B. 64 ; 
93 L. J. K. B. 132; 1380 L. T. 261; 68 Sol. 
Jo. 166, C. A. 


- Service of copy on person in possession 
of property claimed—Petitions of Right Act, 
1860 (c. 34), s. 5.J-—- A Junatic. at the date of 
her death in 1798, was entitled to certam 
funds in Court) representing the residuary 
estate of her father. In 1794 the master had 
reported that the lunatic had no herr-at-law 
or next of kin. In 17908 & [S01 the Crown 
made ex gratia grants of these funds to eertain 
persons & obtained an indemnity im respect 
of these grants. In 1926 a petition was 
presented by persons claiming to be the next 
of kin of the Junatic for the payment to them 
of the whole of her personal estate. The 
parties agreed to confine themselves, for the 
present, to seeking a determination of the 
folowing questions: (a) whether the petition 
was maintainable on the assumption that no 
part of the funds in question ever came into 
the hands of or was dealt) with by his present 
Majesty or his nominees or grantees or was 
carried to the Consolidated Fund 3 (6) whether 
the petition was barred by any Statute of 
Linutations 3 (¢) whether in view of Petitions 
of Right Act, 1860 (c. 34), 8. 5, the suppliants 
could) proceed without serving the petition 
upon the successors In titde of the persons 
to whom the er gratia grants had been made : 
-~Held : Petitions of Right Act, 1860 (c. 381), 
s. 5, did not apply to the case.—He MAson, 
[1928] 1 Ch. 385; 97 L. J. Ch. 321; 138 
I. T. 477; 44 T. I. R. 2253; on appeal, 
1929] 1 Oh. 1, C. A, 

Add. Annotation :—Refd. Buerger +. New 
York Juife Assce. (1927), 96 L. J. WK. BB. 950. 


Dagen- 
R., 
374a. 








374b. 


375. 


PART II. SECT. 3. 


8374a i. May be amended by 
court—When allowed.}—Where a sup- 
pliant seeks to substitute or add a 
substantially new cause of action, the 
amendment should not be allowed in 
the absence of the JHieutenant- 
Governor’s flat or the consent of the 
A.-@.; but if the substance of the 
case is not changed, the ct. can help 
the suppliant by amendment. — 
NORTHERN CONSTRUCTION Co. v. R., 
(1923) 3 D. L. R. 1069; 2 W. W. RR. 
759.—CAN. 





the ct. has power in some cases to | OFFICIAL 


amend a petition without the consent 
of the Crown, that) power must be 
limited to ininor matters, & cannot go 
the length of allowing a sure to 
change the character of 8 claim 
against the Crown, either by adding 
to it or withdrawing part. of it or by 
adding partics as co-defts. with the 
Crown.—-F LEXLUMF SIGN Co. v. MACEY 
Sian Co., [1923] 1 D. L. R. 1185; 51 
O. L. R. 595.—CAN. 


374a ill, -—— --——— —-—-.}-A pcti- 
tion cannot be amended, unless one 
month’s notice of the substance of the 
petition is given to & law officor.- - 
ASAIQGNER wv. R., [1922] 


AAG 


N. Z. L. HK. 265.- --N.Z. 

374a Iv. ~ -~- -.J—FIIZ- 
PATRICK v. R. (1925), 57 O. La. A. 178.— 
CAN 


380 ili. —--- | The Crown 
expropriated certam lands, & im the 
plan & deseription deposited in’ the 
registry office, named M. as the owner 
of a part, M., then, having obtamed 
o tiat from the Crown, tiled o petition 
of right in this ct. clalining the value 
of the Jand expropriated. M. later 
discovered that: his wite & not bimscli 
was the owner of the Jand expropriated, 
& a amotion was mude for lewve to amend 
the petition of right by substituting 


Cases 381-498. 
881. Add. Annotations :—As to (1) Refd. Jamieson 


v. Downie, [1923] A ©. 691. As to (3) Apprvd. 
Badman v. R., [1924] 1 K. B. 64. 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


Mason, [1929] 1 Ch. 1. Refd. Cayzer, Irvine 
v. Board of Trade (1925), 95 L. J. K. B. 134. 
Generally, Mentd. Wigg v. A.-G. of Irish Free 
State (1927), 96 L. J. BP. GC. 88. 


388. (dd. Annotations :—As to (1) Consd. Re 
Part IIl.—Scire Factas. 
441. Add. Annotations: --Mentd. British Thomson- 


464. 


469. 


470. 


the wife's name for that of M. 
suppliant . 
be taken against the Crown without 
irst obtaining its flat which gives the 
Jurisdiction, 


ct. 
eould 


was, under the eiculmatances, distiussed 
without costs.--—Morneney t. Lt, [1927] 


Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33; Parker 
& Cooper v. Reading, [1926] Ch. 975; Thomas 
a Hvans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1926), 42 T. lL. RR. 


Part V.—Habeas Corpus. 


Add. Annotation :—Refd. Secretary of State 
for [fome Affairs v. O’Brien, [1923] A. C. 603. 


Add. Annotations :—As to (1) Distd. Secretary 





449. 


401; Howson v. Buxton (1928), 97 L. J. K. B. 
749. 


Add. Annotation :—Consd. Ie Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 


53. 


Tlomm AFFAIRS v. O’BRIEN, [1923] A. C. 
603, H. L. 

Add. Annotation :— Refd. Campbell v. Pollak, 
[1927] A.C 732. 

Mentd. It. v. Secretary of 
State for Home Affairs, Ha p. O’Brien, [1923] 





Add. Annotation :—Refd. Secretary of State 
for Llome Affairs v. O’Brien, [1923] A. C. 603. 
Add. Annotation :—As to (1) Consd. Sobhuza 
IT. v. Miller, [1926] A. C. 518. 


of State for Home Affairs v. O’Brien, [1923] | 491. Add. Annotation: 
A. C. 608. As to (4) Refd. R. 7. Maidstone 

Prison, Wap. Maguire, [1925] 2 IN. 13. 265, 9K. B. 361. 
Add. Citations :—{1923] 2 K. B. 361; 92 | 492: 

L. J. WK. B. 797: 129 TL. TT. 419; 87 JS. 9. 

1663; 21 L. G. R. 419; 27 Cox, C. C. 483; | 493- 

sub nom. OOBRLEN v. SECRETARY OF STATE 

roR Jlomer AFFAIRS, 67 Sol. Jo. 553; on | 498. 


appeal, sub nom. SECRETARY OF STATE FOR 


as 


Tleld* agp no action can 





Tay. 43.—CAN. 
such au amendment 


bona.— PATERSON 
he alowed & the motion 


not 


sm. C7ril 


vw. 


the zoods & chattels m the hands of the 
administrator & been returned nulla 
Mckay 


PART V. SECT. 1, SUB-SECT. 1. 
proceeding—Appeal 


Add. Annotation :—Refd. Rh. v. Home Secre- 
tary, La p. Bressler (1924), 131 L. T. 386. 


restrictive than Canada Temperance 
Act; & he contended that, as a result, 
the said suspension of the operation 
of Canada ‘Temperance Act anto- 
matically ceased, & that Act cameo 
into force in said county, & that the 
offences for which he was convicted & 
committed to gaol were offences 


(1823), 


to 


Thixeb. C. RR. 238.— CAN. 

i. ee Defence —When nartiealars 
ordered.) —O'BRIEN A DOHENY tw. Lt, 
fWNL25]} Wxch. C. RO 1.—CAN. 

sk. Claim agaimst indtrndual as 
well as Crown—Necessily for separate 
achion against amdimdual- -Action & 
pelition of right treed together.) 
NORTHERN CONSFRUCTION Co. 7 It, 
(1923) 8 D. L. aR. 10693 2 WW. WwW. RR, 
709.—CAN. 

393 i. Discovery— Supphant’s right 
as against Crown. }—In proceedings by 
petition of right agamst the Crown, an 
order will nat. be made for the evanune- 
tion by petituoner of an officer of the 
Crown for discovery before trial.--- 
Cromair » R., [)o25) 2 D. da RR. 542; 
62 0. lL. R. 72.—CAN. 


394 i. Hvidence—Burden of proof-~ 
Negligence charged against officers & 
servants of Crown.}—The burden of 
proof 18 upon the supplant, who must 
show thut there was neghgenuce, & the 
maxim res apsa loquitur cannot be 
iuvoked to relieve him of the ows im 





such actions under Exch Ct. Act, 
1906, ». 20.—MONTREAL ‘TRANSPOR- 


TATION Co. v. R., [1924] 4 D. L. i, 
§08.—CAN. 


PART III. SECT. 1. 


sl. Whether wrt will issue against 
heer—Afler return of nulla bona by 
administrator. J—-A sei. fa. wil not issue 
against an heir under 5 Geo, 2, although 
an executiuon Inay have issued against 


Court of Wing's Bench.J—Tho writ of 
habeas corpus 18 a civil proceeding what- 
ever may be the cause of detention, 
whether a criminal or supposed criminal 
or civil matter or any other Ulcgual 
detention. A jyudgment Inamntaming 
a writ of habeas corpus is a yudgment 
in a civil case, & is susceptible of appeal 
to the Ct. of K. B.—de p. FONG, Me p. 
You, fc op. Cyaniroux, [1929] 1 
PD. LL. R. 2238: 50 Cun. Crim. Cas. 213 ; 
Q. KR. 44 Ik. B. 476.—CAN, 


PART V. SECT. 1, SUB-SECT. 2.—A. 


c i. Commitment not in 
any criminal case under any Act of 
Parliament of Canada.)|—Pctitioner was 
convicted, in July & October, 1928, on 
charges under Intoxicating Liquor Act 
of New Brunswick, & was committed to 
gaolin York County, N.B. Heapplcd 
to wu judge of this ct. for a writ of 
habeas corpus, alleging that, on & prior 
to Dec. 10, 1917, Canada Temperance 
Act was in force in said county, that, 
on that date, an Order mm Counc, 
passed pursuant to Statutes of Canada, 
1917, c. 30, beeame effective, suspend - 
ing the operation of the CanadaTemper- 
ance Act in said county: that, at the 
time of tho passing of said Order in 
Council, there was in force the New 
Brunswick Intoxicating Liquor Act, 
1916, referred to in said Order in Council 
as being as restrictive as the Canada 
‘Temperance Act; that, in 1927, New 
Brunswick Intoxicating Liquor Act, 
1927, c. 3, cameo into force, which 
repealed the 1916 Act, & was less 

Pry 








avainst that Act & not against the 
Provincial Act :—Held:; w judge of 
this ct. had no Jurisdiction to issue 
the writ applied for, us the commit- 
ment was not “in any emminal case 
under any Act of Parliament of 
Canada ” within Supreme Court Act, 
8.07.—DOHERTY v, HAWTHORNE, [1929] 
TD. L. R. 136; 50 Can. Crim. Cas, 209 ; 
[1928] 8S. C. RR. 559.—CAN, 

so. Light to anply to different judges 
successively—hxtradition procecdings. } 
—The common law right to make 
successive applications to different 
judges for a writ of habeas corpus atill 
exists with respect to oxtradition pro- 
ceedings.—lIte O’CONNOR, [1928] 1 
D.l. R. 588; [1928] 1 W. W. R. 65; 
49 Can. Crim. Cas. 151; 39 B. Cc. R, 
271.—CAN. 


PART V. SECT. 1, SUB-SECT. 3.—A. 


501 = iv. J—ReEID v. DRAEE 
(1867), 4 P. R. 141.—CAN. 

501 v. Not granted where de- 
tention lawful—Not available as means 
of appeal.}--A writ of habeas corpus 
will not issue where the accused ig 
being held in custody in virtue of a 
valid judgment of a ot. having juris- 
dliction. It is not intended & cannot 
be used as _a@ means of appeal.— 
HOWLEY v. PIEUZE (1927), Q. BR. 65 
S. C. 483.— CAN. 

601 vi. ——- —— ——.]} Er p. 
BOUCHER (Que.) (1928), 50 Can. Crim. 
(Cas. 161.---CAN. 


Te immmmadnanemmeadl 





508. 


553. 


554. 


570. 
585a. 


601. 


Add. Annotations :—-As to (1) Apld. Campbell 
v. Pollak, [1927] A. C. 732. 


Generally, Refd. 
Eshugbayi Eleko v. Nigeria Government, 
[1928] A. C. 459. 


Add. Annotation :—Refd. BR. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 


Add. Annotations :—Consd. R. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 
Refd. R. v. Brixton Prison, Ea p. Perry, 
[1924] 1 K. B. 455. 


Add. Annotation :— Mentd. Iiverett v. Ryder 
(1926), 135 L. 'T’. 302. 

Form of summons.]—A summons 
taken out during the long vacation with a 
view to obtaining a writ of habeas corpus to 
bring the body of appct. before the Lligh Ct. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter docs, disclose the 
grounds upon which the application is made. 
—R. v. BRIXTON PRISON (GOVERNOR), Hx p. 
SHURE, [1926] 1 K. B. 127; 95 L. J. K. B. 
3613; 134 L. T. 317; 28 Cox, C. ©. 126; 
[1926] B. & C. R.1, D.C. 

Citations :—For ‘sub nom. R. v. Home 
SECRETARY, Lx p. O’Brien, 39 T. L. BR. 487, 
C. A. ; sub nom. HOME SECRETARY v. O'BRIEN, 
J'imes, May 15, H. L.,” read ** sub nom. R. v. 
SECRETARY OF STATE ror HomMm AFFAIKS, 
Hz p. O’Brien, [1923] 2 K. BK. 361, C. A. ; 
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656a. 


Annotations :-—~—Reid. Rv 
Wood’s Case (1771), 3 Wils. 172; 
Ad. & El. 599. 


660a. —-—.|—Assuming that an order transferring 


Cases 508—660a. 


sub nom. SECRETARY OF STATE FOR HOME 
AFFAIRS v. O'BRIEN, [1923] A. C. 603, HT. L.”’ 
Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 732. 


611. Add. Annotations :—Consd. Eshugbayi Eleko 


vv Nigeria Government, [1928] A. ©. 459. 
Refd. Sccretary of State for Home Affairs v. 
O’Brien, [1923] A. C. 608. 


613a. May be made to successive judges.|—Hach 


judge of the Ligh Ct. established by Jud. 
Act, 1873 (c. 66), has jurisdiction to entertain 
an application for a writ of habeas corpus, in 
term time or in vacation, & is bound to hear 
& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; & this 
principle applies in the case of the judges 
of the Supreme Ct. of Nigeria.—-EsmvuGBaAYI 
ELEKO v. NIGERIA GOVERNMENT (ADMINIS- 
TERING OFFICER), [1928] A. C. 459; 97 
L J.P. C. 97; 189 L. T. 527; 447. L. RR. 
632; 72 Sol. Jo. 452, P. C. 

-|-—RUDYARD’s CasE (1670), 2 Vent. 
22; 86 16. BR. 286. 





Wilkes (1763), 2 Wills. 151; 


Ik. vw. Dunn (2840), 12 


a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between the 
Irish & the English prisons, it is a sulticient 
answer by the governor of the English prison, 


PART V. SECTS vo ged 3.— 


5623 i. Where warrant prima facie 
valut.J—R. v.§ WONG YUEN (1925), 44 
Can. Crim. Cas. 338.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.—C. 


552 =sOiv. ——--.J—Where an 
infomor ct. is acting within its juns- 
diction, the superior ct. has no power, 
at common law, to assume the function 
of au appellate ct. & review its con- 
clusions by means of a writ of habeas 
corpus cither with or without ecrteorari. 
—Jte CHINESE IMMIGRATION AcT & 
LEE Cuow YING (1928), 49 Can. Crim. 
Cas. 168; 39 B.C. £. 322.—CAN. 

554 i. On ground that 
decision against weight of evidence. |— 
Application by way of habeas corpus & 
cerhoorant in sid to quash a convietion 
made bv a police inagistrate on u cbarge, 
under Kxcise Act, s. 181, of unlawtul 
possession of spirits unlawfully manu- 
factured :— JIeld: assunung that the 
evidence before the magistrate might 
be examined to determine its sufficiency, 
the magistrate having had some evi- 
dence before hiin on which to base his 
tinding, the ct. wus not justified im 
interfering with the conclusion or 
inference drawn by him therefrom.— 
R. v. ScHaRrF (Man.), [1928] 3 W. W. Rh. 
398.—CAN. 

557 i. Acting without juris- 
diction—Mapistrale.J|—Ex p. MOHAMET 
Al (N. S.) (1919), 32 Can. Crim. Cas. 
65.—CAN. 

o. For ‘4 C. L. R. 101’ read ‘“ 4 
V.L. R&R. 101.” 





ere ne 








Yi. -—— — —— } Rh. v. Moons, 
(1924] 3 W. W. R. 923.—- CAN. 

sp. Where proceedings 80 tirregulur as 
to preclude fair trial.J—Accused dis- 
charged upon a writ of habeus corpus,— 
It. vw. CAMPBELL (1924), 43 Can. Crim. 
Cas. 340.—CAN. 


sq. Not decisions of court of record—~ 
County court judge’s criminal court.|— 


Ex p. MaRrtTIN, [1927] 3 D. L. RR. 1134; 
48 Can. Crim. Cas. 23; 60 O. L. R. 
577.—-CAN. 

3.8." 


PART V. SECT. 1, SUB-SECT. 3.— 
D. (c). 

st. Person omidside British India.J— 
The Thigh Ct. can issue a writ of habcas 
corpus cor the production of @ person 
outside British India, provided he 1s 
in the eustody, or under the control, of 
&® person withm its junsdiction.— - 
MAHOMEDALLI ALLABUX vo, ISMAILJT 
ABDULAL! & SARDAR SYRDNA TAHER 
SAIFUDDIN MULLAIt SameB (1926), 
J. L. R. 50 Bom. 616. -IND. 


PART V. SECT. 1, SUB-SECT. 4.— 


sv. 7'0 courl ino another province - 
Conviction under Opuon dt Narcotic 
Drug Act, 3923—Not unthouf good 
raion. |—R. vv. JUNGO Lim (No. 2), 
[1927] 1 W. W. RR. 5783 47 Can. Crim. 
Cas. 255; 38 B.C. 1. 313.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 
A. (ce). 

595 v. J--An appheation for 
habeas corpus must be supported by 
an afiidavit of prisoner, or an affidavit 
showing that lis afhdavit cannot be 
obtamed.—R. v. MURRELL, [1924] 2 
D. L. RR. 647; 40 Can. Criin, Cas. 298. 
-—-CAN. 








595 vi. ~J- Row Ler (B. C.), 
(1926] 3 W. W. i. 264.—CAN, 
599 ii a. J- Re v. 











MURRELL, No. 595 v., ante.—CAN. 

599 lib. S& 7. IR. v. Bannrri, (1926) 
1D. lL. R. 424; 45 Can. Crim. Cas. 
75; O8 L. L. R. 165.--CAN. 


PART V. ssa v7 SUB-SECT. 4.— 


611 vi. ——-,)--An appet. for 
a writ of habeas corpus is not at lberty 
to go from judge to judge of the 
Supreme Ct. in his quest. of release.-— 
Re Loo Lin (No. 2), [124] 1 D. L. RR. 
910; 1} W. W. R. 736; 41 Can. Crim. 
Cas. 388; 33 23. C. lt. 213.-—-CAN. 

611 vii. Jj-—An appet. for 
a writ of habeas corpus whose discharge 
is refuscd by one judge, may make 
another application before another 
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Judge, even of the same ct., on the 
same or on different grounds, & 50 on 
from Judge to Judge, each Judge being 
upcontrolled by the previous decisions. 
—-R. vr. Gk Diw (No. 1), [1924] 38 D. 
LR. 158; 2 WLW. R773 42 Can. 
Crim. Cas. 188; 33 B.C. 1. o24.—CAN. 


611 vii. — -— —---.}—When an 
applicauon for a writ of habeas corpus 
has been refused on its merits by a 
Judge of the Ct. of Ik. B. in Mamtoba, 
the only et. of original qunisdictuon im 
Manitoba in questions of that kind, the 
appheation cannot be renewed before 
uny other single yudge.—R, v. ROMAN- 
CHUK, [1924] 3 D. I. R. 229; 2 
W. W kh. 385f3 42 Can. Crim. Cus. 
231; 31 Man. L. It. 371.—CAN, 


611 ix. —---- —-~-.[—The disnmitssal 
of aw habeas corpus application or 
upplications is rot a bar to the making 
of w new application for habeas corpus 
before the samo judge. —R. v. Lact, 
f1925]) 2 W. W. 1.1295 43 Can. Crim. 
Cus. 303.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.---B. 


sw. Order nisi—Notificution of prose- 
cutor & magistrale not necessary }--- 
hk. v. Kuzyck, [1924] 1 W. W. 
872; 42 Can. Crim. Cus. 144.-—-CAN. 


PART V. SECT. 1, SUB-SECT. 4.— C. (c). 


641 i. General rule—- Original wirit.)- - 
There is nothing in King’s Bench Act 
or Rules which expressly or tupledi 
provides that a writ of Aabeas corpus 
In a civil proceeding can be properly 
served by the deliverv of a copy — 
BUSSELL v. STONLE (Mau.), (1928) L 
W. W. Mt. 749.—CAN. 


PART V. ee os SUB-SECT. 4.-—— 
. (ad). 


g i. -Where a judge of 
the Ct. of Appeal grants a writ of 
hubeas corpus, the Ct. of Appeal has 
the mght to quash the judge's order if 
granted erroncously.— Ki. vu. ROMAN- 
CHUK, [1924] 3 D. L. Kk. 2293; 2 
Ww. W. ih. 351; 42 Can. Crim. Cas. 
231; 34 Man. L. R. 37!.— CAN, 
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Cases 660a 801. 


to whom a rule nisi for a writ of habeas 
corpus has been directed, that appct. was 
lawfully sentenced to a term of penal servi- 
tude, which is still current, & that he detains 
him under an order lawfully made by the 
Home Secretary.—R. v. MAIDSTONE PRISON 
(GOVERNOR), L'a p. MAGUIRE, [1925] 2 K. B. 
265; 94 L. J. K. B. 679; 133 L. T. 710; 
so J. P. 89; 41 T. L. R. 456, D. C.3; on 
appeal, 95 L. J. K. B. 56, C. A. 

666. Add. Annotation :—As to (3) Consd. Kshug- 
bayi Eleko v. Nigeria Government, [1928] 
A. C. 459. 

-I—SECRETARY OF SraTre FoR HoME 
AFFAIRS v. O’BRIEN, No. 801, post. 

750. Add. Annotation :—As to (2) Refd. Secretary 
of State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 

787. Add. Citation :—17 Jur. 1163. 

792. Add. Annotations : —As to (1) Consd. Eshug- 
bayi Hleko v. Nigeria Government, [1928] 
A. C.459. As to (2) Refd. Campbell v. Pollak, 
[1927] A. C. 732. 

793. Add. Annotations :—Distd. Secretary of State 
for Home Affairs v. O’Brien, [1928] A. C. 608. 
Refd. G. v. G. (1928), 45 T. . R. 7. Mentd. 
Green v. Green, [1929] P. LOL. 

795. Add. Annotation :—Refd. hi. v. Maidstone 
Prison, Ez p. Maguire (1925), 133 L. T. 710. 


797a. —-—- —-— Person sentenced to penal servi- 
tude.|— Where, on an application for a writ 
of habeas corpus, a Div. Ct. has held that a 
erson sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies to the Ct. of 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a | 
criminal cause or matter.—R. v. MAIDSTONE 
PRISON (GOVERNOR), La p. MAGUIRE (1925), ! 


682a. 
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95 L. J. K. B. 65; 1383 L. T. 710; 89 J. P. 
el 41 T. L. R. 554, 69 Sol. Jo. 691, 


800. Add. Annotation :—Mentd. R. v. Maidstone 


Prison, Ex p. Maguire, {1925] 2 K. B. 265. 


801. For the existing paragraph in original 


volume substitute as follows :— 


From order declaring prisoner’s right to 


liberty—Order not directing discharge—Order 
of Court of Appeal—No appeal to House of 
Lords.}—No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his discharge. 

Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt. of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illegal as the Home Secretary had no 
hs to order a person to be interned in the 

rish Free State; &, owing to a doubt 
whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Sccretary to the House of Lords 
was heard on the question of competency :— 
Held: notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), 8. 8, the House had no jurisdiction 
to entertain the appeal.—SECRETARY OF 
STATE FOR HoME AFFAH v. O’BRIEN, [1923] 
A. C. 603; 92 L. J. K. B. $830; 129 L. T. 
577; 87 J. P. 174; 39 T. L. R. 638; 67 
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PART V. SECT. 1, SUB-SECT. 4.-- 
D. (f) ii. 

726 v. —-—.J—-The ct. is en- 
titled, on a habeas corpits upplication, to 
receive affidavit ovidence to show that 
the magistrate had no jurisdiction or 
has exceeded bis jurisdiction in con- 
victing appet.—h. v. MONTEMORRO, 
[1924] 2 W. W. RR. 250.—CAN, 

726 vi. ~--—.]—If, on an anpli- 
cation to make absolute an order for ao 
writ. of habeas corpus, no want or excess 
of jurisdiction appears on the face of 
the documents filed with the return to 
the rule nisi, affidavits are admissible 
to establish such want or excess of 
jurisdiction, oven although they may 
directly contradict facts stated in the 
documents filed with such roturn.—/e 
ey [1926] N. Z L. R. 755.— 








PART V. SECT. 1, SUB-SECT. 4.—E. 

sx. Duty of court—7Z'o consider all 
evidence, records & proceedings taken.) 
—R. v. Paaw (1923), 41 Can. Crim. 
Cas. 59.—CAN. 

sa. S. DP. Ite WILLMAN (N. 8.), [1927] 
1). L. RR. 725; 46 Can. Crim. Cas. 
3$08.—CAN. 

sb. Findinga of fact - Right to 
question.)---R. v. Hun (N. &.), [1929] 
1D). L. R. 3493; 50 Can. Crim. Cus, 
319. -CAN. 


sc. --—— 7'0 raise technical porrts - 
Irtradition —proceedings.-~-Sinee — the 
Judge must look at the evidence to 
ascertain whether the conditions of the 
extradition treaty & statute have been 
fulfilled, it is not the duty of the habeas 
corpus judge to interfere with the 
proceedings on merely — technical 





rrounds.—Re O'CONNOR, [1928] 1 
D. Le. 1. 558, (1928] 1 W. W. kR. 65; 
49 Can. Crim. Cas. 151; 39 B.C. hi. 
271.- CAN. 


PART V. SECT. 1, SUB-SECT. 4.—G. 


788 i. dte-arrest on same cause— 
Warrant of commitment prematurely 
tssued.J—Ke p. Davin (N. B.), [4928] 
3’ .D. L. Tt. 2373; 49 Can. Crim. Cas. 
3$81,.-—CAN. 


f (p. 269) i. Not where prisoner de- 
tained under warrant of arrest from 
another Province—Legality of arrest 
not questioned, |—Re NETTLETON (B. C.,), 
11928] 3 W. W. R. 735.—CAN. 


g (p. 269) i. ——- Commitment for 
default of payment of fine-- Fine partly 
paid.}—Kha p. WHYNOT (N. 8.), [1928] 
1D. L. R. 5283; 49 Can. Crim. Cas, 
155.—CAN. 

g (p. 269) ii. Unauthorised order 
as to costs.J—In making a conviction 
under Liquor Act, 1925, 1924-25, c. 53, 
u justice of the peace has no authority 
to order that the costs be paid to him 
& such a provision in the conviction 
cannot be treated as a nullity on an 
application for habeas corpus.—R. 7. 
RaBruk, [1928] 1 W. W. R. 588; 40 
Can. Crim. Cas. 348; 22 Sask. L. Rh. 
179. — CAN. 


se. Discretion of court.J—Er  p. 
LuADLEY (N. S.) (1926), 46 Can. Crim. 
Cas, 298.---CAN, 





PART V. SECT. 1, SUB-SECT. 4.—H. 


q i. .—The Ct. of Appeal in 
British Columbia has no jurisdiction 
to hear an appeal from the refusal of 
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a judge to grant a writ of habeas 
corpus in ald of criminal matterr.—~ 
R. v. McApaM, [1925] 4 D. L. R. 33; 
11925] 3 W. W. R. 257; 44 Can. Crim. 
Cas. 155; 34 B. C. R. 168.—CAN. 


a i. —-——- Grounds for allowing or 
refusing.]—Re Woop (N. &.), [1927] 4 
sare Rt. 637; 48 Can. Crim. Cas. 146. 


e 


798 v. -—--—, }—-When a judge 
or the full Ct. of K. B. has granted a 
writ of habcas corpus & discharged 

risoner, there is no appeal.—R, v. 
ROMANCHUR, [1924] 3 D. L. R. 229; 
2W. W. R. 351; 42 Can. Crim. Cas. 
231, 34 Man. L. R. 371.—CAN. 


798 vi. — .--R. v. DUNN 
(N. L.), [1928] 3 D. L. R. 674; 50 
Cau. Crim. Cas. 37.--CAN. 

sg. Appeal from discretionary order 
as to custody of infants---W hether Court 
of Appeal will interfere.}—Re PATBLEY 
(N. B.), [1928] 1 D. L. R. 403.—CAN, 


sh. Time for—More than sicty days 
after date of judgment.J—On appeal to 
the Supreme Ct. of Canada in matters 
of habeas corpus the first step is the 
filing of: the case in appeal with the 
registrar. Judgment of the Ct. of 
Appeal in a habeas corpus proceeding 
was pronounced Nov. 13, 1888; notice 
of appeal was immediately given, but 
the case in appeal was not. filed in the 
Supreme Ct. unfil Feb. 18, 1889 :— 
Held: the appeal was not brought 
Within sixty days from tho date on 
which the judgment sought to be 
uppealed from was pronounced, & 
there was no jurisdiction to hear it.— 
Re Smart (Ont.) (1889), 16 S. CG. R. 
396. aoe CAN. & 








Sol. Jo. 747; 21 L. G. R. 609; 27 Cox, C. C. 
466, H. L.; previous proceedings, sub nom. 
R. v. SECRETARY oF State FoR ITlome 





Vol. 


Cases 801—-11412. 


AFFAIRS, Ex p. O’Brien, [1923] 2 K. B. 
361, C. A. 


XVI.- --Crown Practice. 


Annotation -:—Consd. Campbell v. Pollak, {1927} A. C. 732. 


Part VI.—Mandamus. 


900. Add, Annotations :—-As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 
345; Tate & Lyle v. L. & N. E. Ry. & 
lL. M. & S. Ry. (1926), 43 Tl. L. R. 49; 
Sheffield Corpn. v. Luxford, Same v. Morrell, 
[1929] 2 K. B. 180. 


912. Add. Annotation :—Refd. A.-G. v. Denby, 
[1925] Ch. 596. 


-|—Re HEwarD (1845), 2 Dow. & L. 
aa sub nom. Re HEYwarp, 14 L. J. Q. B. 


958. Add. Annotation :—Apld. R. v. Harris, [1927] 
2K. B. 587. 

1008. Add. Annotation :—As to (8) Apld. Rh. v. 
L. C. C., Le p. Swan & Edgar (1927) (1929), 
141 L. 'T. 590. 

1022. Add. Annotation :—Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

1066. Add. Citation :—sub nom. R. v. POPLAR 
BoRouGH COUNCIL, La p. LONDON COUNTY 
CouncIL, R. v. PopLAR Boroven Council, 
Ex p. METROPOLITAN ASYLUMS BoaRp, 2 
B. R. A. 810. 

1091. Add. Annotations :—Refd. R. v. Leicester 
JJ., Hx p. Albrighton, [1927] 1 K. B. 557. 
Mentd. R. v. Bath Compensation Authority, 
{1925] 1 K. B. 685. 

1095. Add. Annolation :—Mentd. Le Farben- 
industrie Akts’ AppIn. (928), 16 R. PLC. 271. 

1130. Add. Annotation: — Mentd. Harper v. 
Hedges, [1923] 2 K. B. 314. 

1141a. Income Tax Act, 1918 (c. 40), s. 125, 
Sched. A., No. V., rr. 7, 8--Remedy by way 
of appeal.}—As a result of information dis- 
closed in connection with a claim to relicf 
for the year 1920-21 under the above r. 8 


926a. 





the Inspector of Taxes discovered that thie 
rents of certain properties had been increased 
during that year & that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
purposes of collection under vr. 7. Notice of 
appeal was given by the owners against the 
additional assessments & against the refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the appeals was postponed pending the 
decision of the ct. on rules nisi, which the 
owners had applied for & obtained, calling 
upon (a) the General Comrs. & the Inspoctor 
of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments; & (b) the Inspector of Taxes to show 
cause why writs of certiorari & mandamus 
should not issue, quashing his refusal to 
certify the claim under r. $8, & commanding 
him to furnish the requisite certilicate in 
connection with the claim :—IHeld:  dis- 
charging the rules nisi, the Gencral Comrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for appealing against the 
additional assessments & against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorart & mandamus would 


PART V. SECT. 1, SUB-SECT. 4.—I. 

ge i. Not ss ad informant—Nova 
Scotia Judicature Act.}—Re BROwN, 
{1928} 3 D. L. R. 234; 49 Can. Crim. 
Cas. 402; 6U N.S. R. 76.—CAN. 


sm. When not given—Applicution of 
Crown Costs Act.J—R. v. TRN CHINA- 
MEN (1924), 34 B. C. R. 349.—-CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 


895 iv. ——.]--The granting or 
refusal of a mandamus is a matter of 
discrotion.— Re PIONEER SAVINGS & 
LOAN Soorrty, Re REGISTRAR OF 
COMPANIES, [1928] 1 D. L. R. 830; 
11928] 1 W. W. Rt. 361; 39 B.C. R. 
372.—CAN. 


$95 v. Where order not for public 
benefit.)—PETERSON v. MONTREAL 
(1928), 31 Q. P. R. 164.—CAN. 





PART VI. SECT. 1, SUB-SEOCT. 3.—A. 


919 1. Writ sought for ulterior motive 
—To satisfy personal enmity & snite— 
Mandamus refused.|—Ex p. SwIM 
(1921), 49 N. B. R. 207.—CA e 

919 fi. .}-~-Applts. seek a man- 
damus to compel resp. municipality 
to accept payment by a third party 
of an debt of its secretary- 
treasurer :—Held : applts. could not suc- 





ceed, as they had failed to bring their 
cause Within the terms of Article 
1141 C.C. or to ostablish agenvy of 
such third party in making the pay- 
minent, for the alleged debtor. On the 
first. point, the debt of the secretary- 
treasurer was not admitted by resp. 
& was even contested by the former ; 
it, could not then be said that the pay- 
inent was ‘ for the advantage of the 
debtor.”” On the second point, the 
evidence showed that the payment by 
the third party was not mado by him 
as agent of the debtor hut on his own 
behalf.-—-PERRON v. CORPORATION DU 
VILLAGE DU SacrE-CaccuR DE JRSUS, 
[1929] 1 D. L. It. 197; [1928] S&S. C. R. 
326.—CAN. 


PART VI. SECT. 1, SUB-SECT. 3.— 
B. (b). 





949 ii. .J—An application for a 
mandamus wus dismissed, where it was 
an attempt to secure the performance 
of an alleged private right by a public 
body, & not to secure the performance 
of any public duly.—R. (BUTLER) v. 
NAVAN URBAN DISTRICT COUNCIL, 
(1926] I. R. 92, 466.—IR. 


PART VI. SECT. 1, SUB-SECT. 3.—C. 
954 vi. ———.]—Before a mandatory 
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order can be obtamed, appel. must 
show that he has some speeifie right im 
law to enforce the duty performance 
of which he asks the aid of the ct. to 
compel.—Re WaTSON & 
Town, [1924] 4 D. 
O L. R. 531.—CAN. 

954 vil. —-—.]--R. ev. KEGISTRAR OF 
Tir_Es, Ew p. Moss, [1928] V. L. lk. 
411; 49 A. I T. 275; (1928) Argus 
L. It. 293. —AUS. 


PART VI. SECT. 1, SUB-SECT. 3. 
E. (a). 


CoBOURU 
L. R. 459; 55 


1004 viii. ———.]—CoNpbs v. Kanora, 
11925] 3 PD. L. R. 376, [1925] 2 
W. W. R. 620.—CAN. 


PART VI. SECT. 1, 
F. (a 


1088 iv. ——~-.]—An application for 
&® mandamus was dismissed, where 
appscta. had an adequate alternative 
remedy.—R. (JOUANNESSON) ». CAR- 
TIER RURAL MUNICIPALITY, [1922] 2 


SUB-SECT. 3.— 


W W. RR. 670; 68 D. LL. RR. 741.— 
CAN. 
1038 v. ——-- }]}—-A mandamus — is 


not avauable if another remedy is 
given by statute.—Re VIKING MUNI- 
CIPAL HospiraL Districr No. 10, 
(1923) 4 D. L. R. 1123.—CAN. 


Cases 1]41la--1228. ENGLISH AND EMPIRE 


not lie.—R. v. KINGSLAND PARISH INSPECTOR 
OF TAXES, Exe p. PEARSON, KINGSLAND 
stare, Lk. v. KINGSLAND PARISH INCOME 
Tax Comrs. & INSPECTOR OF TAXES (1922), 
8 Tax Cas. 327. 
Annotation :-— Refd. R. v. S$wansea Income 'Tax Comrs., Ex p. 
English Crown Spelter Co., [19251] 2 K. B. 250. 

1150. Add. Annotations :--Consd. Clark v. Epsom 
R. 1). C., [1929] 1 Ch. 287. Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 
K. B. 802. 

1152, Add. Annotation :—Refd. It. v. Lancashire 
JJ., Ha p. Tyrer, [1925] 1 K. B. 200. 

1156. Add. Annotations :--As to (1) Apld. R. v. 
LC. C., Ka pp. Swan & Hdgar (1927) 
(1929), 141 7. T. 590. Generally, Mentd. Huy- 
ton & Roby Gas Co. v. Liverpool Corpn. 
(1925), 42 T. L. R. 116. 

1181. Add. Annotations :—Mentd. R. v. Labour 
Minister, {1924]2 K.B 210; 1. & N. i. Ry. 
v. Kasington Union Assmt. Com. & EKasington- 
with-Thorpe Parish Council (1925), 95 Is J. 
K. B. 2553; Ii. v. Swansea Income ‘lax 
Comrs., Jvc p. HKnglish Crown Spelter Co., 
[1925] 2 K. B. 25035 R. v. St. Marylebone 
Income Tax Comrs., Jr p. Schlesinger (1928), 
13 Tax Cas. 716. 

1182. Add. Annotations :—Mentd. Barber v. Cliud- 
ley (1922), 02 L. J. KK. B. 7113; Re ILummel- 
tenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237 ; Jackson v. Voss, 
[1923] 2 K. B. 357; Re Ludlow, HBence- 
Jones v. A.-G. (1923), 03 T.. J. Ch. 30; Me 
Shakespeare Memorial Trust, Lytton vo. A.-G., 
11928] 2 Ch. 398; A.-G. uv. National Pro- 
vineial Bank, [1924] A. C. 262; Brighton 
College v. Marriott No. 1 (1924), 69 Sol. Jo. 
2293; Verge v Somerville, [1921] A. C. 496; 
Brighton College v. Marriott, [1925] 1 Kk. LB. 
3123 Chesterman v. Federal Taxation Comr. 
(1925), 42 T. 1. RR. 1215 &@e Gray, Todd »v. 
Taylor, [1925] Ch. 3623; RR. v. Income Tax 
Special Comrs., da yp. Tleadmasters’ Con- 
ference, Same v. Same, le p. Incorporated 
Assocn. of Preparatory Schools (1925), 41 
T.L.R. 6513 J. R. Comrs. v. Falkirk Temper- 
ance Café Trust (1926), 11 Tax Cas. 353; 
I. R. Comrs. v Glasgow Musical Festival 
Assoen, (1926), 11 Tax Cas. 154; 1.1. Comrs, 
v. Peeblesshire Nursing Assocn. (1926), 11 Tax 
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Cas. 335; Jackson’s Trustees v. Lord Advocate 
(1926), 10 Tax Cas. 460; Martin v. Lowry, 
Martin v. I. R. Comrs., [1926] 1 K. B. 
550; Scottish Woollen Technical College, 
Galashiels v. I. R. Comrs. (1926), 11 Tax Cas. 
139; I. R. Comrs. v. Yorkshire Agricultural 
Soc. (1927), 44 TI. L. R. 59; Re Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283 ; 
General Medical Council v. I. KR. Comrs., 
English Branch Council of General Medical 
‘Youncil v. I. R. Comrs. (1928), 97 L. J. K. B. 
578; Geologists’ Assocn. v. I. KR. Comrs. 
(1928), 14 Tax Cas. 271; ‘Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557, 

1185. Add. Annolations :—As to (2) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 
Generally, Refd. R. v. North, Hx p. Oakey 
(1926), 43 T. L. R. 60. 

1186. Add. Annotation :—Consd. It. v. Central 
se are Court JJ., Ea p. L. C. C., [1925] 2 
K. B. 43. 


1213. Add. Annotation :— Distd. Port of London 
Authority v. I. R. Comrs. (1919), 12 Tax Cas. 
122. 


1217. Add. Annolations :—Refd. R. v. Roberts, 
isxz p. Scurr, [1924] 2 K. BK. 695; Roberts v. 
Hopwood, [1925] A. C. 5783 Short v. Poole 
Corpn. (1925), 42 IT. L. R. 107. Mentd. Sadler 
v. Sheffield Corpn., J)yson v. Shefticld Corpn., 
[1924] 1 Ch. 483. 

1219. Add. Annolation :—Refd. 
Corpn., [1926] Ch. 66. 


Short v. Poole 


| 1221. Add. Citations :—3 Ney. & M. K. B. 802 ; 


oJ. J. M.C. 117. 


1225. Add. Citalions :-—3 L. T. O. S. 
J. P. 662. 


1228. Add. Citation :—sub nom. Rt. v. LEICESTER, 
Drrorits OF FreemMEN, 15 Q. Lb. 6713 117 
HK. Jt. O18. 
Add. Annotations :—Folld. R. v. Monmouth 
Corpn., RK. v. Bolton Corpn. (1870), L. R. 6 
Q. B. 251. Refd. vx p. Portingell, [1892] 1 
Q. B. 15; BR. vo. Somerset JJ. (1900), 16 
T. L. R. 166. Mentd. R. v. Pawlett (1873), 
J. h. 8 Q. B. 491. 
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PART VI. SECT. 1, SUB-SECT. 4.—A. 

1157 iv. -—— -- - -—.]}—A man- 
damus hes against a mnuster of the 
Crown 106 compel the discharge of a 
duty laid wpon Jimi in the interest, of 
the pubhe — Mongn er. Perkon (1927), 
QW K 4t ds. 1B. 181.—CAN. 

aur. dueome Taa Commissioner - To 
perform a diserctionary act |—Aleld: 
Inasmnch as Specie Rehef Act. s. 45, 
did not apply to this Hagh Ct. at has no 
power to issue a mandamus directing 
the Income Tax Comr. to do what 
the Act gives hint a diseretaon to de.— 
MONMAMMAD FARID-MOUAMMATD SHAPFI 
t. LATORE INcoub TAN Comr, (1997), 
i. L. R. 9 Luh. 3t7. —IND. 


a ii. —-— To state cause on points of law 
nol raised at hearing. |— Held) where an 
assessee seeks for a mandunius from tbe 
High Ct. agaist the Con. of Lueome 
Tax requiring him to state a ease on 
points of Jaw different trom those he 
had urged before the Comy. to state a 
ease, lus application cannot be euter- 
tained.— A. K, A.C. T. Ve Crierry ar 
(FIRM) v TNCOME TAX COMk. (1928), 
Lo... 6 Ran. 492.—IND. 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (b). 





ni. —— Architccis Registration 


Board |— Where an application by 
resp. for repistration as an architect 
had been refused by the above Board : 
--Tield: mandanus would not le 
directing the Board to register resp.— 
ARCHITECTS REGISTRATION BOARD OF 
Vicrornia v JIUTCHISON, [1925] V. L. TR. 
95; 348 C. L. R. 4045 31 Alta. L. ih. 
3.—AUS. 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (d). 





1221 vii. Not to hear case with- 
aut ats jurisdaction.J—h. v. BRINDA, 
[1924] 3 D. L. RR. 1092; 57 N.S. RR. 
323.— CAN. 


1221 viii. Incriminal matter.}— 
The Supreme Ct. of Ontario has juris- 
diction to mandamus a county ct. 
Judge’s cruninal ct. to try, according to 
the procedure of Criminal Code, 8. 827, 
tt person against whom an indictment 
has been found by a grand jury for the 
county. The fact thut no rules have 
beon made as to the issuo of a man- 
damus 1n a oriminal matter does not 
preclude the Supreme Ct. from 
exercising its full powers.—A.-G. For 
ONTARIO v. DALY, [1924] A. C. 1011; 
94L. J.P. C. 21; 132 L. T. 210; 40 
T. L. R. 814.—CAN. 
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PART VI. SECT, 1, SUB-SECT, 5.— 


bd (e). 

C i, -+The Supreme Ct. of 
Ontario has jurisdiction to grant a 
mandamus to a Judge of a division ct. 
to hear an appeal from a conviction of 
deft.. by a pohee magistrate, of an 
offence contrary to Inland Revenue 
Act, 1906, 5s. 180 (f).—R. v. Srrirs 
(1924), 55 O. L. KR. 290.—CAN. 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (g). 
1237 ii. ———- ——.}~—P?e HOLLAND 
(1875), 37 U. C. It. 214.—CAN, 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (h). 





sp. J'o sign record of acquittal — 
Aficr retirement of jgudgc.}—A retired 
Judge of a county ct. criminal ct. can- 
not be compelled by mandamus to 
sign a record of acquittal for lack of 
Jurisdiction, after a long interval of 
time. If there is any right to have the 
record signed, the only competent 
person is the present judge.—Re HALL 
(1922), 38 Can. Crim. Cas. 55.—CAN. 


PART VI. SECT. 1, SUB-SECT. 5.—B., 
1270 iv. —— Not where dismissal 


1293. Add. Annotation :—Generally, Mentd. Hes- 
vie v. Birmingham Corpn. [1924] 1 K. B. 


1306. Add. Annotations :—Mentd. R. v. Labour 
Minister, [1924] 2 K. B. 210; L. & N. EB. Ry. 
v. Easington Union Assmt. Com. & Kasington 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255; BR. v. St. Marviecbone Income Tax 
aa Liz p. Schlesinger (1928), 13 Tax Cas. 

AG. 


1308. Add. Annotation :—Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 


1317. Add. Annolution :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 73 


40 ° 
1323. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


1337. Add. Annotation: — Refd. 
Griffiths, [1924] 1 I. B. 941. 


1375. Add. Annotation :—As to (2) Apld. R. v. 


Everett =v, 


Everett =». 


Vol. XVI.—Crown Practice. 


Cases 12938—1847. 


roffe, Bowker v. Premicr Drug Co., [1928] 1 
K. B. 217. 

1466a. Cross-examination of deponent—When 
ordered -Only in very special circumstances.| 
—R. v. Kent JJ., Lx p. Smirn, [1928] W. N. 
137, D.C. 

1486a. ---— 
oF NorrHo Wrest Warp 
POOLE (1839), 3 J. P. 7258. 

1524. Add. Annotation :—Mentd. TVeconfield  v. 
Thornely, [1926] A. C. 10. 

1736. Add. Annotations :—Refd. R. v. Cory, [1927] 
1k B.810. Mentd. Griffiths v. Studebakers, 
[1921] 1K. B. 102. 

1740. Add. Cilation :—-2 B. R. A. 639. 

1749a. J—l. v. Vane (1814), 8 J. P. 


Jo. 212. 

1809. Add. Annotations: ---Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
533 Swift v. Board of Trade, [1926] 2 IK. B. 








|—h. v. Hancock, ALDERMAN 
OF BOROUGH OF 








hn. C.C., Hep. Swan & Edgar (1927) (1929), 


141 L. T. 590. 


1433a. Reference to statutory & other orders & to 
Duty to supply copies 
for use of court.|—DPRacTicE Noteg, [1926] 





private & local Acts 
W. N. 308. 


1457. Add. Annotation :—Mentd. Bowker v. Wood- 


13). 


1810. Add. Annolations : - 

Comrs. v. Burrell, [1921] 2 1K. 2. 52 ; 
R. Comrs., I. 
(1925), 9 Tax Cas. 593 : 
Duff-Dunbar v. I. 


a. I. 


Cas. OS: 


] Is. B. 578, 


Generally, Mentd. J. I. 
Herbert 
Comers. a Iferbert 
Dawe. dR. Comrs., 
R. Comers. (1928), Pb Pax 
Comps. vu. Tawley. [1928] 


It. 


KR. 


Part VIIl—Quo Warranto. 


1837. Adu, Annotations :—Refd. Metcalfe v. Boyce, | 
[1927] 1 K. B. 758; Bournemouth-Swanage 
Motor Road & Kerry Co. v. Harvey, [1929] 

Mentd. Lhayzell v. Thompson | 


1 Ch. 686. 
(1926), 43 'T. 1. R. 58. 


justified.}—Re MoNAaGuan (1924), 57 
N.S. lt. 242.—CAN. 

1270 v. ----- ./—ADAMS Riviw 
LUMBER Co. v. KAMLOOPS SAWMILLS, 
Lrp. (1921), 70 D. L. RR. 863; 30 
B. C. Wt. 3541.—CAN. 


PART VI. SECT. 1, SUB-SECT. 5.- -D. 

1292 i. General rule -Bill pending 
to repeal Act.}—Where a duty is rmposced 
upon a local authority to carry out 
an Act, the fact that a bill bas been 
introduced to repeal that Act does not 
justify the local authority im refusing 
to carry out the duty, & mandamus 
lies to compel performance.—lh. vt. 
RATHMINES URBAN DISTRICT COUNCIL, 
[1928] I. R. 260.-——1R. 

1294 ii. -J—Health Act, 1919, 
8. 147, gives the Comission of Public 
Health power to order @ municipal 
council to combine with other councils 
in providing, equipping & maintaining 
&® common hospital. On the refusal 
by a council to obey such an order the 
Commission obtained an ordor nisi 
for the issue of a writ of mundamus :— 
Held: where the issuc of a writ is 
obligatory under the stutute, vagucness 
in the order sought to be enforced 15 
immaterial & the writ must iIssue.— 
RR. v. ROCHESTERSHIRE COUNCIL, /ir p. 
PuBLIGO HEALTH COMMISSION, [1928] 
ae 492; [1928] Argus L. RK. 315. 


PART VI. SECT. 1, SUB-SECT. 5.—E, 


e i. To register transfcr.)--R. v. 
REGISTRAR or Trrues, Wz p. Moas, 
[1928] V. L. Kt. 411; 49 A. 1. T. 275; 
{1928} Argus L. ht. 293.—AUS. 


sr. Municipal council—Imposing con- 














1846. Add. 





1847. Add. 


difions to permission to ereet petrol 
pump outside legitimate scope of council’s 
functions.)-~ITeld > a mandamus should 
be granted.—Aic RANDWICK MUNICIPAL 
CouNciL, Jc p. BOWSER & Co. (1927), 
27 8S. Ro. N.S. W. 20U; 414 N.S. OW. 
W.N, 57.--AUS. 


st. ALauyor—Te fusing to put motion to 
mecting.| —T tv. HOLY, Aire pp. MILLER, 
[1928] V. 1. i. 1. ~AUS. 


PART VI. SECT. 2. 


1326 iv. ——.] — CASTLEMAN 
v. JONNSON, [1921] 3 W. W. It. 830; 
70 Db. L. RR. 862; 380 B.C. RR. 354. — 


CAN. 
PART VI. SECT. 3. 


1341 i. When action for mandamus 
pending. j—An interlocutory mandamus 
phould not be granted, unless it. can be 
shown that pltf. will suffer injury by 
waiting for the result of the trial. 
Proof of the claim for damages is not 
w condition precedent to the granting 





of an interlocutory mundamus.— 
Riptwas v. LLMENURST SCHOOT, TRuUS- 


TREES (Sask.), [1926] 4 D. L. R. 81; 
[1926] 2 W. W. R. 752.—CAN. 


PART VI. SECT. 6, SUB-SECT. 1.— 
A. (a). 

1350 i. Necessary partics — Man- 
damus against municipal corporation. } 
—In mandamus proceedings against a 
municipal corpn. it is the better 
practice to make parties to the pro- 
ceedings the members of council & 
officers whose alleged delinquencies 
are involved.—It. (bap) v. PEMBINA 
MUNICIPAL DIistricr No. 552, [1922] 
3W.W. TR. 857; 70 DL. R. 559.— 


CAN. 
065 


Annotation : — Refd. 
Griffiths, [1924] 1 Ik. B. 911. 


Annotation : — Refd. 
| Griffiths, [1924] 1 K. B. 941. 





Kiverett 2. 


Kiverett vv. 


PART VII. SECT. 2, 

1840 i. Diseretion of court—Courl 
bound to consider all circumstances. | -~ 
On application for a quo woerranto, the 
ect. will consider whether i all the 
circumstances the public interest calls 
for the exercise of ats dieretaon im 
favour of appet.—R. (Boupror) v. 
JONUNITON, (1928) 2 DL. RR. 2783 56 
N.S. It. 214.--CAN, 

1840i..-—-- - -}— Where” an 
application for quo wai ranto i» made to 
the Ct. of KK. ., the granting or with- 
holding of leave is in the discretion of 
the et., & the discretion ought to be 
execroised upon a souud consideration 
of the particular cunecumstances of each 
ease.— KK. (MATHESON) t. LuBER, [192-4] 
ZDL R905, 2 W. W. Lt. 596.— 
CAN. 


PART VII. ae SUB-SECT. 1.— 





1871 iii. .]—An application for 
a quo warranto, to test the validity of 
the appointmont. of an inspector, on the 
ground that the appoiwtinent was 
illegal because there was already an 
inspector in office, was disinissed, as 
the inunicipahty had power to appoint 
“one or more imspectors.’’-—kR. v. 
cence (1926), 50 N. Ss. KR. 93.— 





PART VII. SECT. 3, SUB-SECT. 1.—F. 


sv. —— Failure to post name of 
candidate. |—W here atter beimg legally 
nominated as a councillor for a rural 
municipality, a candidate informs the 
clerk & returning officer that he 1s 
considerme withdrawing, but does not 
withdraw, & the returning officer docs 
nob post lus name as one of the 


Cases 1852-—2142a. 


1852. Add. Annotation :—Refd. Brown v. Dagen- } 


ham U. C., [1929] 1 K. B. 737. 


1952. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


1954. Add. Annotation : — Refd. 
Griffiths, [1924] 1 K. B. 941. 


2007. Add. Annoiation : — Refd. 
Griffiths, [1924] 1 K. B. 941. 


2029. Add. Annotation :—Mentd. Baldwin v. Ellis, 


[1929] 1 K. B. 273. 


Everett iv. 
Everett v. 


Everett v. 


ENGLISH AND Empire Digest SUPPLEMENT. 


20384. Add. Annotation :—Mentd. 
Thornely (1925), 89 J. P. 199. 

2046a. Reference to statutory & other orders 
& to private & local Acts—Duty to supply 
copies for use of court.|—PracTice NOTE, 
[1926] W. N. 308. 

2084. Add. Annotation :—Mentd. Westminster 
Jorpn. v. Armstrong, [1929] 2 K. B. 461. 

2098. Add. Annotation :—Apld. R. v. L. C. C., 
Kez p.. Swan & Edgar (1927) (1929), 141 
L. T. 590. 


Lecunfield v. 





Part VIIIl.—Prohibition. 


2110. Add. Annotations :—-Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38; Hunter v. Stad- 
tische Hochseefischerei Gemeinnitzige Ge- 
sellschaft (1925), 133 L. T 488; Mansfleld v. 
Robinson, [1928] 2 K. B. 358. 

2112. Add. Annotation :—As to (1) Refd. St. 
Magnus, etc. Parochial Church Council v. 

London Diocese Chancellor, [1923] P. 38. 

Add. Annotation :—As to (2) Folld. Rt. v. 

North, Bx p. Oakey (1926), 43 T. lL. KR. 60. 

2128. Add. Annotations :—Mentd. R v. Klectricity 
Comrs., Ea p. Yorkshire Electric Power Co. 
(1927), 138 1. 'T. 2803; R. a. St. Marylebone 
Ineome Tax Comrs., Hr p. Schlesinger (1928), 
13 Tax Cas. 746. 

2129. Add. Annotations :—Apld. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Refd. R. v. North, 
ka p. Oakey (1926), 43 'T. L. R. 60. 

2130. Add. Annotations :—Refd. QR. v. Electricity 
Comrs., Ha p. London Electricity Joint 


2121. 


Committee Co. (1920), [1924] 1 K. B. 171; 
ah v. Powell, Ha p. Camden, [1925] 1 K. B. 
641. 

21382. Add. Annotations :—Consd. R. v. Swansea 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [1925] 2 K. B. 250; R. v. North 
Worcestershire Assessment Committee, Fx p. 
Hadley, [1929] 2 K. B. 397. Refd. lt. »v. 
Electricity Comrs., Ew p. London Electricity 
Joint Committee Co. (1920). [1924] 1 K. B. 
171; Dennerley v. Prestwich U. D. C. (1929), 
1417. T. 602. 


21382a. ——.]—R. v. KINGSLAND 
PaRIsH, INSPECTOR OF TaxEs, Ez p. PEAR- 
SON, KINGSLAND ESTATE, R. v. KINGSLAND 
PaRisii INCOME Tax Comrs. & INSPECTOR 
oF Taxes, No. 114la, ante. 


2188. Add. Annotation :—Mentd. R. v. 
Minister, [1924] 2 K. B. 210. 


2142a. -}—A writ of prohibition wil] not lie 
to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 








Labour 





nomimecs but declares another candi- 
date clected by acclamation, a quo 
warranto procecding is the correct 
method for testing the lattor’s right 
to the office.- -R. (MACKAY) v. Goon, 
(1922) 1 W. W. 1. 712; 66 DL. RR. 
763.—-CAN. 


sw. ——— Disqualification of candi- 
date.|—Where a person elected to a 
municipal office is at the time of his 
election disyualified for election, the 
election can only be attacked by an 
election petition; but where he is 
disqualified from holding municipal 
office bis case comes under the eat sae 
of continuing disqualifications whic 
afford good ground for & proceeding by 
quo warranto.— KR. (NUTIALL) v. BROWN 





[1923] 2 W. W. R. 511; 33 Man. L. RR. 
184.--CAN. 
BZ. Slatutory remedy  avail- 


able.J—The remedy by quo warranto is 
not excluded ay another statutory 
remedy, unless the Legislature has so 
declared exert or by necessary 
implication.—R. (MCARTHUR) v. MAY- 
cock, [1924] 4 D. L. RR. 1222; 3 

W. W. R. 540.—CAN. 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

t i. Proof of interest.|— 

Ro, NoKunare (1851), 2 C. L. Ch. 36. 








PART VII. pacts nS aes 2.— 





Ci. -J]—I. (MatTHESON)  v. 
HUBER (1924) 2D. L. R. 905; 2 
7. W. R. 596.—CAN. 


PART VII. coal Qt 2.— 


195 +-R. ¥. 
assent ‘6. L. Ch. 203.—-CAN. 


1969i. What is acquiescence.)-— 
Acguiescence by a relator in the 
alleged offence, to be fatal, must be 
acquiescence at the time the alleged 
offence is committed. The subsequent 
conduct of a relator in agreeing to 
overlook the equal alleged guilt of 
others does not constitute disqualify - 
ing acquiescence.—R. (MATHESON) v, 
HUBER, [1924] 2 D. L. R. 905; 2 
W W. R. 596.—CAN. 


ADAMS 





PART VII. SECT. 4, SUB-SECT. 8. 


1990 i, Hffect of delay.}—Unneces- 
sary delay in making an application 
for a rule nisi for quo warranto is a bar 
to that remedy. <A delay from Oct. 
to Apr., the ct. having sat twice 
in the meantime, is a delay of such 
length.—-Zte CrosMaN & MoLEoD’s, 
Lee er Ez p. Howarpd (1922), 70 

D. L. R. 589 -—CAN. 


PART VII. SECT. 4, SUB-SECT. 4.—A. 


sa. Necessity for — That motion 
made at instance of relator.}—On a 
motion for a quo warranto, an affidavit 
stating that the motion is made at 
the instance of the relator must be 
filed before the service of the notice 
of motion or petition, & where it has 
not been so filed the motion will fail. 
—R. (MAcKAY) vw. Goon, [1922] 1 
eo R. 712; 66 D. L. Rk, 763.— 


RRA 


PART VII. SECT. 4, SUB-SECT. 4.—C. 

2017 i. Acceptance of office—Accent- 
ance or acting in office need not te 
ae: ]—R. v. STEPHENSON (1851), 1 
C. L. Ch. 270.— CAN. 


PART VII. SECT. 5. 


1 i ] (MCARTHUR) ». 
Dovcus. [1924] 3 D. L. R. 812.—CAN. 
sb. Defence—Failure to answer objec- 
tion—-JTa admission of truth of objection.] 
Can ». Scorr (1851), 2 C. L. Ch. 98.— 


sc, Service of notice of motion—Time 
Ai tion trata as to Ans of weck subse- 


ee ee et 


G80), 8 0. Coe . vw PONSFORD 
eae Jt. were 22 Cc. L. T. 
ONS. - 645 .—CAN. 


PART VIII. SECT. 1. 
2109 i. Whether cranes ex debito 


justitie—On excess or want of juria- 
diction—Apparent from proceedings. }—~ 
Where want of jurisdiction is apparent 


on the face of the prOGeedliicn a stranger 
is entitled to a writ of prohibition, ex 
debito seas —R. v. KNYVETT (1928), 


22 Q. J. P. 138.— AUS. 
PART VIII. SECT. 2. 
hi.-— —— ——.)— MINISTER 
FoR LABOUR & INDUSTRY (N. 8. W.) 


vo. MUTUAL LIFE & CITIZENS ASSURANCE 
Co., LTD. (1922), 30 C. L. R. ee 28 


Argus L. R. 252; 22'S. BR. N.S. W. 
610: 39 N.S we Ww N. 94: “62, 
N. & W. Ind. Arbn. Gan. 20.— 


pee VII. SECT. 4, sup-sEcr. 1. 


a i. Interference with discretion 
abide: }—-Ez p. BokG (1928), 28 8S, R. 





order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ.— 
R. v. NORFOLK JJ., Ex p. DAVIDSON (1925), 
69 Sol. Jo. 558, D. C, 


2149a. ———-.]}—Appcts. having obtained a rule for 
a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax :—Held: prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction.—R. v. SwANSEA INCOME 
Tax Comrs., Ex p. ENGLISH CROWN SPELTER 
Co., [1925] 2 K. B. 250; 94 L. J. K. B. 718; 
133 L. T. 143; 41 T. L. R. 505; 9 Tax Cas. 
487; sub nom. R. v. Income Tax GENERAL 
Comrs., Er p. ENGLISH CROWN SPELTER Co., 
Lrp., 69 Sol. Jo. 606. 


2168. Add. Annotation :—Apprvd. R. v. North, 
Ex p. Oakey, [1927] 1 K. B. 491. 


2185. Add. Annotations :—Mentd. R. v. Electricity 
OComrs., Hx p. Yorkshire Electric Power Co. 
(1927), 188 L. T. 280; TR. v. St. Marylebone 
Income Tax Comrs., #a p. Schlesinger (1928), 
13 Tax Cas. 746. 


2187a. .]--In the case of the misinterpreta- 
tion of an Act by an inferior ct., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its jurisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proceedings in the 
inferior ct., alleged the grounds for a contrary 
interpretation of the Act on which he applies 
for the prohibition, & that the inferior ct. has 
proceeded notwithstanding such allegation.— 
HoME v. CAMDEN (HARL) (1795), 6 Bro. Parl. 
Cas. 203; 2 Hy. BI. 5383; 126 HE. R. 687; 
affg. S. C. sub nom, CAMDEN (LORD) v. HOME 
(1791), 4 Term Rep. 382. 

Annotations :—Consd. Gould v. Gapper (1804), 5 Hast, 345. 
Distd. Wadsworth v. Spain (1851), 17 Q. B. 171. Apld. 
kh. v. Greenwich County Court Judge (1888), 60 L. T. 248. 
Refd. Gare v. Gapper (1803), 3 Hast, 472; Veley v. Burder 
(1841), 12 Ad. & El. 265; Re Appledore Commutation 
(1845), 8 Q. B. 189; Egyptian Bonded Warchouscs Co. 
». Yceyasu Goshi Kaisha, [1922] 1 A.C. 111. Mentd. The 

; St. Tudno, [1918] P. 174. 

N. 8. W. 564; 45 N.S. W. W.N. 167. 
AUS. 








A.L. T. 57: [1927] Argus L. R. 348.— 
AUS. 


Vol. XVI.—Crown Practice. Cases 2142a— 2290. 


2196. Add. Annotation :—Mentd. Lapish v. Braith- 
waite (1924), 93 L. J. K. B. 1123. 

2200. Add. Annotations :—Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38; R. v. North, Ha p. 
Oakey (1928), 48 T. L. R. 60. 


2220. Add. Annotations :—Refd. R. v. Electricity 
Comrs., Ez p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; HR. 
v Health Minister, Hx p. Davis (1929), 141 
L. T. 6. 

2221. Add. Annotations :—Consd. R. v. Electricity 
Comrs., Hz p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; HR. v. 
Health Minister. Ex p. Davis, [1929] 1 K. B. 
619. 

2254. Add. Annotations :—Refd. R. v. Electricity 
Comrs., Ha p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
R. vw. Health Minister, fx ». Davis (1929), 
l41L. T. G. 

2287. Add. Annotations :—Consd. KR. v. Electricity 
Comrs., Hx p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 KK. B. 171. Mentd. 
lt. v. Maidstone Prison, Hx p. Maguire (1925), 
133 L. T. 710. 

2287a. Assessment committee.]-—-A rating authority 
had appointed a sub-committee to fix the 
values of properties in the district for the 
purpose of the preparation of the valuation 
list. They appointed P. & G. members 
thereof, & subsequently appointed the same 
two persons as their representatives on resp. 
assessment committee. The applicant had 
given notice of objections to his assessinent 
to resp. committee, & on learning the above 
facts, obtained a rule nisi for a prohibition 
to that committee from hearing & deter- 
mining his objection :—Held: a writ of 
prohibition would lie to an assessment com- 
mittee—R. v. NORTH WORCESTERSHIRE 
ASSESSMENT COMMITTER, Ea p. LADILEY, 
[1929] 2 K. B. 397; 98 L. J. K. B. 605; 141 
L. T. 557; 938 J. P. 199; 45 T. L. R. 525 ; 
27 L. G. RR. 458. 


2290. Add. Annotation :—Consd. R. v. Electricity 
Comrs., Hx p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


magistrate has hoard the evidence in a 
charge may be dismissed without 
pees appct. as to any motion 

© may make at a later stage.--R. v 





PART VIII. SECT. 4, SUB-SECT. 2. 


2150 vi. -| — Prohibition is 
granted where there is want of juris- 
diction in an inforfor ct.— ROSENBERG 
v. THE MACOABERS, [1923] 2 W. W. R. 
320.—CAN. 

2150 vii. ——.}-He WoOoDROOF, 
{1925] 3 D. L. R. 966; 44 Can. Crim. 
Cas. 199.—CAN. 





2150 viii. ———.]——Re R. v. LAMBTON 
on (1926), 46 Can. Crim. Cas. 13.— 


2160 ix. -]—-Prohibition should 
not issue, unless it is clear on the face 
of‘the proceedings that there is want 
of jurisdiction. — CHILDREN’s AID 
Socmry or St. ADELARD v. STE. ROSE 
RuRAL MUNICIPALITY (Man.), [1926] 
4D. L. R. 466; [1926] 3 W. W.R. 8; 
46 Can. Crim. Cas. 305.—CAN, 


2150 x. -}-—-The writ of pe 
hibition may be resorted to only where 
there is a complete lack of jurisdiction. 
—R. v. DEE (Man.), (1927) 4 D. L. R. 
1065; [1927] 3 W. W. R. 529; 49 
Can. Crim. Cas. 57.—CAN. 





s 





2150 xi. S. P 


. R. v. JOYOR, Ex p. 
MEREDITH, [1927] 


V. I. R. 4815; 49 


PART VIII. SECT. 4, SUB-SECT. 4.—A. 


2184 iv. ——.]—Re WILTON 
FARMERS’ CO-OPERATIVE ASSOCN. . 
Buresss, [1924] 4 D. L. R. 435; 55 
oO. L. &R. 534.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 4.—B. 


2192 iii. .]—-Prohibition does not 
lie where the lower ct., having properly 
entered upon an inquiry, has errone- 
ously found a fact which, though 
essential to the validity of its order, it 
was competent to try.—R. v. KMERALD 
MAGISTRATES CoURT & ESMOND, Ez P; 
BEAZLEY, [1928] St. R. Qd. 349; 22 
Q. J.P. 97.—AUS. 








PART VIII. SECT. 5, SUB-SECT. 1. 


sc. Before hearing.J—A writ of pro- 
hibition prohibiting a district ct. judge 
from hearing an appeal from a sum- 
mary conviction, on the ound of 
want of jurisdiction :—Held: good.— 
R. (LAMSON) v. SHARPE & INGLIS, 
(1921] 3 W. W. R. 674; 66 D.L. R. 
§21: 36 Can. Crim. Cas. 326; 15 Sask. 
L. R. 35.—CAN. 

sd. ——.]—— A motion for _ pro- 
hibition being commenced before the 

Ken 


JAEGER Co. (1922), 38 Can. Crim. Cas. 
180.—CAN. 


PART VIII. SECT. 5, SUB-SECT. 3.—A. 


sf. Before defence filed or matter 
dealt with.}—Where want of juris- 
diction does not appear on the face of 
the proceedings, the application should 
be made before judgment. ‘The fact 
that a defence has not been tiled, or 
that the matter has not been dealt 
with by the inferior ct., is not a ground 
against deft. applying for prohibition. 
—-ROSENBERG v. THK MACCABERA, 
[1923] 2 W. W. R. 320.—CAN. 


PART VIII. SECT. 6. 


2287 i. Not to persons without 
lawful authority purporting to act as 
court.}—R. (KELLY) v. MAGUIRE & 
O’SHEIL, [1923] 2 I. R. 58.—IR. 


ni. S. P.—WATERAIDE WORKERA’ 
FRDERATION OF AUSTRALIA v. GIL- 
CHRIST, Watt & SANDERSON, LTD. 
(1927), 34 C. I. R. 482.—AUS, 


b. Add “ revsd. on other ground-, 
16 8. C. R. 707.” 





Cases 2308-2480. 


2303. For the existing paragraph 
volume substitute as follows :— 


Electricity Commissioners.|—The powers of 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme.—R. v. 
KLecrriciry Comrs., Ha p. LONDON ELEc- 
TRICITY JOINT COMMITTER Co. (1920), Ltd., 
[1924], 1 K. B. 171; 93 L. J. K. B. 390; 130 
L. T. 164; 88 J. P. 18; 89 T. L. R. 715; 
68 Sol. Jo. 188; 21 L. G. R. 719, C. A. 


Annotations :—Apld. i. +r. Church Assembly Legislative 
Committee & Church Assembly, lac p. Haynes Smith 
(1927), 44 T. L. HR. 68: Lt. wv. Health Minister, #r p. 
Davis, [19291 1 K. B. 6193 R. «. North Worcestershire 
Arsessmont Committee, Hr p. Hadley, [1929] 2 K. B. 397. 
Consd. A.-G. v. London & Home Counties Joint Electricity 
Authority, [1929] 1 Ch. 413. Refd. It. «. Electricity Comrs., 
Kwe p. Yorkshire ileectrie Power Co. (1927), 91 J. P2191. 
Mentd. Prager v. Blatspicl Stamp & Heacockh, [1924] 1 
kK. LB. 566, 

2309. Add. Annotation :—Refd. R. v. Electricity 
Comrs.. Hz p. London Llectricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2310. Add. Annotation :— Refd. R. v. Electricity 
Comrs., Bz p. London Mlectricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 17]. 

2312. Add. Annotation :-——Refd. li. v. Mlectricity 
Comrs., Jum p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. t71. 


in original 


Part IX.— 


2421. Add. Annotalions :—As to (1) Refd. R. v. 
Klectricity Comrs., Lx pp. London Electricity 
Joint Committee Co. (1920), [1924] 1 Ik. LB. 


171. As to (3) Refd. Rt. v. Electricity Comrs., 
kia mp. London Vectricity Joint Committee 


1. (1920), [1924] 1 K. B. 171. Generally, 
Mentd. Frome United Breweries Co. v. Bath 
JJ., [1926] A. C. 586; BR. v. Sheffield JT., 
Erp. Rawson (1927), 91 J.P. 193. 


2422a. Remedy by way of appeal—Notice of 





* 


ENGLISH AND EmpIrRE Dicest SUPPLEMENT. 


2314. Add. Annotation :—Mentd. Graham v. Gra- 
ham, [1923] P. 31. 


2321. Add. Citation :—[1923] P. 38. 


2326a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.J|—Practice NOoTE, [1926] 
W.N. 308. 


2345. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 


2382. Add. Annotations :—Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Mentd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 


2388. Add. Annotations :—Refd. Pickford v. Quirke: 
Pickford v. I. R. Comrs. (1927), 43 T. L. R- 
G59; TR. v. St. Marylebone Income Tax 
Comrs., Hx p. Schlesinger (1928), 18 Tax Cas. 
746; Rov L. C. C., He p. Swan & Kdgar 
(1927), (1929), 141 L. T. 590. Mentd. Ingle 
v. Farrand, (1925] 2 K. B. 728; Pickford 
a Quirke, Pickford v. I. KR. Comrs. (1927), 
138 L. T. 500. 

2400. Add. Annotalion :—-Consd. Siinbro Trading 
Co., Ltd. « Posograph (Parent) Corpn., 
[1929] 2 K. 1. 266, 

2401. Add. Annotation :—Refd. 
Pollak, [1927] A. C. 732. 


Campbell  v. 


Certiorari. 


appeal given.|—R. v. KINGSLAND PARISH, 
INSPECTOR OF Taxes, Hau p. PEARSON, 
KINGSLAND HsTaTE, R. v. KINGSLAND PARISH 
INCOME Tax Comrs. & INSPECTOR oF TAXES, 
No. 1141la, ante. 

2430. Add. Annotations :—Mentd. Ord v. Ord, 
[1928] 2 K. B. 432; Jacobson v. Frachon 
(1927), 138 J. 'T. 386 ; Salvesen (or von Lorang) 
v. Austrian Property Administrator, [1927] 
A. ©. 641, 





a teen, 


PART VIII. SECT. 7. 


2319 via. —- - ——- .]— Cireum- 
stances in which :—-Jicll: resp., by 
applying to the judge of the Division 
Ct., under Division Cts. Act, to set 
aside a judgment, bad not waived his 
rights to move for prohibition.-—Jre 
ORR v. KREPAKY, [1925] 3 Do. ch. I. 
1018; 87 O. L. It. $53.—CAN, 


2319 viii. ——-.J--Where a 
person appears at the hearing of an 
affiliation summons only to protest & 
to objeet to the jurisdiction, he does 
not, by remamme there after his 
objection is overruled, & by cndeavour- 
ing to discredit complainant’s story, 
voluntarily submit himself to the 
jurisdiction or deprive himself of the 
right to apply for a_prohibition.—- 
kr p. Hormes (1927), 275. RL N.S. WwW. 
253; 44 N.S. W. W. N. 82.—AUS. 


PART VIII. SECT. 8, SUB-SECT. 4. 


sg. Against parties.) — Prohibition 
lies against. partics as well as against 
the judge of the inferior ct.—Roskn- 
11923} 2 





Ce eeteraiiiineed 


BERG vw. THE MACCABRES, 
W. W. R. 320.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 6. 
sk. Admissibility of statements made 


on enformation & belief.) --An applica- 
tion for prohibition is not un inter- 
Jocutory motion, hence, under K. B. 
Tule 392, statements made on informa- 
tion & behef in the affidavits filed 
thereon are not adinissible.—BErAU- 
CHENKE & PELITER t. GUNBON (Sask.), 
W928] 8 9. le RR. 692; [1928] 2 
W.W. RR. 197; 50 Can. Crim. Cas. 57. 
— CAN. 


PART VIII. SECT. 8, SUB-SECT. 10. 

2401 i. Not from order as to costs.j—— 
On granting a writ of prohibition pre- 
venting a inagistrate from procecding 
with the hearing of a charge, costs were 
given againet the informant. On 
appeal as to costs: --J/eld:> the appeal 
should be dismissed.—Rh. v. LEonarn, 
[1921] 3 W. W. R. 768; 66 D. L. fh. 
497; 36 Can. Crim. Cas. 255; 15 Sask. 
L. R. 29.— CAN. 


PART IX. SECT. 1. 
gi.——- ——.]— R. v. DENNY 
(1921), 61 D. L. R. 663; 36 Can. 
Crim, Cas. 77; 510. L. RR. 121.— 
CAN. 





g ii. —— j—fh. v. WOODSTOCK, 
Town AssEssoks, Hr p. BANK OF 
nove ScoTra (1922), 68 D. L. K. 48.— 


F6R 


g iii. Jk. v. Woon 
(1924), 43 Can. Crim. Cas. 382.-——CAN. 

giv. ——.]—MAHAMMAD RAZA 
SAHEB BELGAMI tv. SADASIVA Rao 
(1925), I. L. RR. 49 Mad. 49.— IND. 

gv. J—R. v. O'BRIEN, 
Kar pp. TNERIAULT (1917), 45 N. B. KH. 
275; 29 Can. Crim. Cas. 141; 41 
D. L. ht. 97.—CAN., 

g Vi. .}—Where a party 
has ample remedy by appeal certiorari 
will not be granted unless some satis- 
factory reason is given why the remedy 
by way of appeal was not taken 
advantage of.— R. v. LEBLANG, Jiz p. 
eRe (1926), 53 N. B. R. 37.— 

AN. 

















gy vil. ——- ——.]--Er p. GAUTREAU 
(N. BR.) [1928] 1 D. L. R. 271; 49 
Can. C'rim. Cas. 182.—CAN. 

zi. —— -}—R. v. OLSEN (1923) 
32 B.C. NR. 516.—CAN. 


PART IX. SECT. 4. 

sl. General vule — Persons illegally 
purporting to act as court.J}—Where the 
assumption of authority by a tribunal 
is illegal from the beginning, it is not 
subject to certiorari.-—R. (KELLY) v. 
eee & O’SHEIL, [1923] 2 I. R. 
5 on e 





2448. Add. Annotation :-—Folld. R. v. 


2449a, 


Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 


Not to quash order.]—The K. B. Div. 
of the High Ct. of Justice has no jurisdiction 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the Central 
Criminal Ct. with a view to its being quashed. 
—R. v. CENTRAL CRIMINAL CourT JJ., 
Ex p. LONDON County CouNcIn, [1925] 2 
K. B. 48: 94 L. J. K. B. 479; 182 Tu. 'T. 
666; 89 J. P. 65; 41 T. L. R. 269; 69 Sol. 
Jo. 381 ; 27 Cox, C. C. 734, D.C. 





2458. Add. Annotations:—As to (8) Apld. R. 1. 


Church Assembly Legislative Committee & 
Church Assembly, Ex p. Haynes Smith 
(1927),44 T. L. R.68. Refd. ht. v. Electricity 
Jomrs., Lx p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


2521. Add. Annotalion :—-Refd. lt. v. Cory, [1927] 


1 K. B. 810. 


2522. Add. Annotation :—Refd. Leyton U. C. wv. 


Wilkinson, [1927] 1 K. B. 853. 


2556. Add. Cilation :-—4 Jur. 151. 
2566. Add. Annotation :—Refd. R. ». 


Tlarris, 
[1927] 2 K. B. 587. 


2718. Add. Annotation :—Consd. R. v. Electricity 


Comrs., Lz p. London Electricity Joint Com- 


Vol. XVI.—Crown Practice. 


Central | 2735. Add. Annotations :—Refd. Frome United 


| 2736a. 


Cases 2448—2797. 


Breweries Co. v. Bath JJ., [1926] A. C. 586 ; 
Maclean ». Workers’ Union, [1929] 1 Ch. 602 ; 
R. v. Wuntingdon Confirming Authority, 
[1929] 1 ik. LB. 698. 

Certificate of Post Office medical 
officer—-Workmen’s Compensation Act, 1925 
(c. 84).]—Appct., a telegraphist in the em- 
ployment of the Postmaster-General, com- 
plained to the Post Office medical officer at 
G. that she was suffering from telegraphist’s 
cramp. In accordance with the regulations 
of the Post Office medical service, the case 
was referred to the chief medical officer, who 
had special knowledge of telegraphist’s 
cramp, & he certified that appet. was not 
suflering from it :—Held: (1) the giving of a 
certificate was a judicial act, in respect of 
which cerliorart would lie; (2) it issued ex 
debiio justite at the instance of an aggrieved 
person; (3) an appeal to a medical referee 
under sect. 43 (1) (f) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate & could not inqure into its validity.—- 
Kk. v. PoSTMASTER-GENERAL Fa p. CAR- 
MICHARL, [1928] 1 kK. B. 291; 96 L. J. K. B. 
347: 1871.7. 26; OL0.P.48; 43 T. 1. BR. 
228; 21 B.W.C. ©. 226, D.C. 





mittee Co. (1920), [1924] 1 K. B. 171. 
2730. Add. Annotations :—Refd. Rh. v. Sheffield JJ., 


2771. Add. Citation :--2 B. R.A. 612. 
2795. Add. Citation :—27 Cox, C. C. 252. 


ie p. Rawson (1927), 91 J. P. 1033 Re. 
Southampton County Confirming Committee, 
iz p. Slade, [1929] 1 K. B. 268. 


Add. Annotations :—Refd. R. v. Lincolnshire 
JJ., Lx p. Brett, [1926] 2 K.B.192. Mentd. 


2734. Add. Annotation :—As to (2) Refd. Frome 
United Breweries Co. v. Bath JJ., [1926] 


A. C. 586. 


PART IX. SECT. 5, SUB-SECT. 2.— A. 


2495 ii. J—A writ of 
certiorary is not granted ez_ detrto 
justitie or as a mattor of legal right, 
but is an application to the sound 
discretion of the ct., & where there are 
disputed questions of fact which can- 
not be satisfactorily tried out on 
affidavits, but should be tried by vivd 
voce testimony, & the questions in- 
volved are pending for decision in the 
Ct. of K. B., the application for 
certiorari will not be granted.—WoORK- 
MIEN’S COMPENSATION BOARD v. Ba- 
THURST LUMBER Co., [1923] 4 D. L. Rh. 
84.—CAN. 


PART IX. SECT. 6, SUB-SECT. 1.--A. 

t i. —---.]—Wheroe the inferior ct. 
has, & tho ct. above has not, juris- 
diction, certiorari cannot be had.-— 
PINSENT v. BoYD & McDOUGALL (1865), 
4 Nild. L. R. 727.—NFLD. 


t ii. —— One of judges prejudiced.}]— 
Where a legal practitioner, having no 
direet interest in a local ct. action, on 
the morning on which judgment. in the 
action was to be delivered, discussed 
the action with one of the justices who 
heard the action, & made certain state- 
ments caleulated to prejudice him 
againsl one of the parties :—AHeld ; 
an order in the nature of a writ of 
certiorari should be granted removing 
the hearing of the action into the 
Supreme Ct.—-fte AN ACTION IN THE 
LOcAl COURT OF ADELAIDE, BURKE v. 
STakur, [1927] S. A. S. It. 180.—AUS. 


PART IX. SECT. 6, SUB-SECT. 2.—A. 


2711 fi. —— Distress warrant 
for liquor exportation tarc.}—Where the 
oy of assessing a tax rested with the 
A.-G. for the province, & the pro- 
vincial Secretary-Treasurer had power 
only to determine whcther the tax 
should be recovered by distress or by 











Nadan v. R., [1926] A. C. 4182. 
2797. Add. Annolalion :-—Refd. R. v. Sheffield JJ., 


Hz p. Rawson (1927), 91 J. P. 198. 


te - 


action :—Held: certiorart would not 
lie to bring into the Supreme Ct. a 
distress warrant signed by the Secre- 
tary-Treasurer for an amount 50 
assossod, his act being munisterial & 
not. judicial HETHERINGTON 0, SECU- 
niTy Mxrorr Co., Lrp., [1924] A. C. 
988; 941.3. PC. 13 182 L. TT. 215. 
—CAN. 

d i. Deersion of county court 
reversing dismissal of offendcr.|- Where 
on the trial of an offence punishable by 
summary conviction tho magistrate 
dismisses the charge, & on appeal to 
the county et. he 1s reversed & accused 
eonvicted, redress may be sought by 
cerhiorart.— TR. v MEEHAN, [1925] 2 
D. L. R. 441; [1925], 1 W. WwW. RR. 819; 
43 Can. Crim. Cas. 325.—-CAN. 








PART IX. SECT. 6, SUB-SECT. 2.— 
B. (a). 


2763 i. Gencral rule.J}-—R. v. BARRY, 
Er np. Lainpnsay (1922), 70 D. LL. RR. 
193; 38 Can. Crim. Cas. 190.—CAN. 

2763 ne. — .J— The question 
whether a decision of a wreck comr. 
sittiny as a ct. under Canada Shipping 
Act, Rh. 8S. ©, 1906 (ce. 113), Part X., 
was made in excess of his jurisdiction 
can be inquired into on certiorart.---Re 
BekRQuistT, [1925] 2 D. I. RR. 696; 
11925) 1 W. W. R. 1084 --CAN. 

2768 iii. ycol's p. JONES (N.B.), 
[1926] 1 D. Iu. R. 587; 45 Can. Crim. 
Cas. 169.—-CAN. 

2789 i. Sufficiency of evidence in court 
below—Convution under Temperance 
Act, R. S. C., 1920 (ce. 194).]--Applica- 
tion for a certiorari to quash a con- 
viction under the above Act. on the 
above” grounds, dismissed —R. v. 
GRANT (SasSk.), [1922] 2 W. W. R. 
624; 69 D. L. R. 718; 38 Can. Crim. 
Cas. 234.—CAN. 

2789 ii. ———.]}—When a county ct. 
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judge bas acted entarcly within his 
Jurisdiction & has decided a question 
of fact upon evidence properly beforo 
him, certrorart docs not jie to remove & 
quash such decision, merely woon the 
ground that if ts not warranted by the 
evideuce or weight of evidence.- - ir p. 
SMITH LUMBER Co., rp. (1924), 51 
N. BR. OR. 4d 40.-—CAN, 

2789 iii. -J—-Fte FIILLMAN (N. 8S.) 
(1926), 46 Can. Crim. Cas. 308.—CAN, 


sm. /’lea of “ quilty’’ dusputed.\|— 
Deft. having pleaded guilty & being 
summanly convieted by a police 
Inagistrate, moved for a certiorari, 
denying that he had 50 pleaded :— 
Held: deft. had pleaded guilty, & the 
motion was dismissed.—lk. v ARM- 
STRONG (1922), 38 Can. Crim. Cas. 98. 
-—CAN. 

sn. -]— Where deft. had been 
summarily convicted by a magistrate, 
who had been informed bv a sworn 
interpreter that deft. pleaded guilty :-—— 
Held: certioraru was not available, 
unless the presumption that the pro- 
ceedings were regular was rebut ted.— 
R. ve. Lee WAH Dat (1923), 41 Can. 
Crim. Cas. 152.—CAN. 


sp. J— The ect. on certiorarr 
will quash a conviction by a magistrate, 
mado without evidence being taken 
but on the statement of the sworn 
intorpretor that accused pleaded guuty, 
where it appears to the ct. that accused 
did not really understand what offence 
he was charged with. In such a case, 
accused cannot he taken to have pleaded 
guilty & the magistrate had no juris: 
diction to convict.—lt. 1. MLAKER, 
[1923] 3 W. W. RR. 988: 40 Can. 
Crim. Cas. 287.—CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 

2801 i. General rule.])—-Want of 

jurisdiction in a magistrate & irregu- 











Cases 2812—3356. 


2812. Add. Annotation :—Expld. & Distd. R. »v. 
Central Criminal Court JJ., Ha p. L. C. C., 
(1925]2 K.B 48. 

2820. Add. Annotation :—Mentd. Fox v. 
[1925] P. 167. 

2822. Add. Annotation :—Apld. R. v. Postmaster- 
oe Ka p. Carmichael (1927), 96 L. J. 

. B. 347. 


2830. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1K. B. 804. 

2834, Add. Annotations :—Refd. R. v. Adams, Ex p. 
Pope, [1923] 1 K. B. 415; Palmer v. Crone, 
[1927] 1 K. B. 804. 

2846. Add. Annotation :—Consd. 
Carlton (1928), 93 J. P. 65. 


2862. Add. Annotations :—Apld. KR. v. North 
Worcestershire Assessment Committee, Fa p. 
Hadley, [1929] 2 K. B. 397. Refd. Frome 
United Breweries Co. v. Bath JJ., [1926] A. C. 
586. 

2869. Add. Annotations :—Consd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 
Refd. Maclean v. Workers’ Union, [1929] 
1 Ch. 602. 

2928. Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

2941. Add. Citation :-—T7 Dowl. 616. 


2955. Add. Annotation :—Distd. R. v. Central 
coe Court JJ., Ex p. lL. C. C., [1925] 2 
. B. 48. 


8069. Add. Annotation :—Refd. R. v. Adams, Ex p. 
Pope (1923), 128 L. T. 597. ° 


3131a. Who may apply—Not plaintiff.]|—-Sowron 
v. CUTLER & CLERKE (1675), 2 Rep. Ch. 108 ; 
21 EK. R. 630. 

Annotation :—Apld. Giusti Patents & Enginecring Works v. 

Mages, [1923) 1 Ch. 515. 

3131b. S. P. GrustTr PATENTS & ENGINEERING 
Works, Lrp. v. Maaas, [1923] 1 Ch. 515; 
92 L. J. Ch. 345; 40 R. P. C. 199; sub nom. 


Vox, 


Andrews  v. 
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lanities in procedure which touch the 
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Giusti PATENTs & ENGINEERING WORKS, 
Lrp. v. Maaas, 129 L. T. 438. 

Annotation :—Mentd. Parkes S. & Co., Ltd. v. Cocker Bros. 

(1929), 46 R. P. C. 241, 

3142a. Reference to statutory & other orders & to 
private & local Acts—-Duty to supply copies 
for use of court.|—PracticE Note, [1926] 
W.N. 308. 


3168a. ——— Removal of cause applied for by 
plaintiff..—-SowTron v. CUTLER & CLERKE 
(1675), 2 Rep. Ch. 108; 21 EB. R. 630. 
Annotation :——-Apld. Giust! Patents & Enginecring Works v. 
Mages, [1923] 1 Ch. 515. 
3168b. —— No appearance by defendant in 
proceedings in superior court.|—-GIUSTI 
PaTENTS & ENGINEERING Works, LTD. v. 
Maaas, [19231 1 Ch. 615; 92 L. J. Ch. 346; 
40 lt. P. C. 199; sub nom. GrustTI PATENTS 
& INGINEERING WoRKS, LTD. v. Maaas, 129 
L. T. 438. 
Annotation :-_-Mentd. Parkes Ss. & Co., Ltd. v. Cocker Bros. 
(1929), 46 RPL. 240, 
3185a. —--.]|—GUNN v. MACKHENRY 
(1750), 1 Wils. 277; 95 BE. R. 617. 


3185b. —--- —— -]—-On the removal of a 
cause from an inferior to a superior ct., if 
pltf. declares de novo, he is not bound to 
declare in the same form of action as that in 
the inferior ct.—BOWERBANK v. WALKER 
(1787), 2 Chit. 517. 


3209a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.)}—Pracrick Notes, [1926] 
W.N. 308. 


3350. Add. Annotation : —Generally, Refd. Maclean 
v. Workers’ Union, [1929] 1 Ch. 602. 

3352a. S. P. Re Kaye (1822), 1 Dow. & Ry. K. B. 
436; 1 Dow. & Ry. M. ©. 114. 


3356. Add. Annotation :—Mentd. R. v. 
(1923), 128 L. T. 305. 














Corfield 


ed 


aggrieved.”"| — A licensing inspector 


substantial mghts of appet. constitute 
those exceptional circutnstances which 
justify relief by way of certiorari, even 
though appct. has a mght of appeal.— 
OKREY v. SPANGLER, [1925] 1D. L. R. 
859; (1925) 1 W. W. R. 518; 19 Sask. 
lL. R 256.—CAN. 

2801 fi. -J—R. vr. Ryan, [1925] 
1D. Lb. R. 877; 43 Can. Crim. Cas. 
223; 52N. B. R.101.—CAN. 


PART IX. gs tars amma 2.— 
: iii. 

2826 i. Genucral rule.jJ—Where the 
Jurisdiction of an inferior ct. depends 
upon a fact collateral to the actual 
matter which that ct. has to try, it 
cannot by a wrong decision with regard 
to that fact give itself jurisdiction 
which it would not otherwise possess. 
The lower ct. must decide as to the 
collateral fact in the first instance, but 
the superior ct. may upon certiorari 
inquire into the correctness of that 
decision.—R. (GREENAWAY) v. ARMAGH 
JJ., (1924] 2 I. R. 55.—IR. 


PART IX. acca 6, SUB-SECT. 2.— 


2870 i. General rule.]—— Where a 
conviction was bad on its face :—Held : 
a writ of certiorari should issue & the 
conviction be quashed.—R. (HUSTAcE) 
v. TiIPppiRaRY CouNTYy DIsTRICT 
JusTich, [1924] 2 I. R. 69.—IR. 


_ 2888 i. Convictions—Formal defect 
in.}—It is the duty of the ct. on 
certiorari to see that convictions are 
perfectly rcgular in form.—R. 
Hop, [1926] 1 W. W. R. 799; 





v. HING 
45 Can. 


Crim. Cas. 239; 37 B. C. R. 158.— 
CAN. 


2888 ii. Unauthorised 
sentence.}—-CHIN Kow vv. MOQUIN 
(1927), Q. It. 44 K. B. 1.—CAN. 


PART IX. saad acs 2.— 
- (e). 

st. Perjury.J—A conviction can be 
attacked on certivrari on the ground 
of perjury or other fraud.—R. v. 
SAFRUK, [1924] 1 D. L. R. 695; 40 
Can. Crim. Cas. 222; 19 Alta. L. R. 
677; [1923] 2 W. W. Rh. 1126.—CAN. 


PART IX. cECt A ase arta 2.— 
e a e 

$042 i. Right not taken away-——Unless 
expressly stated.}—Where a. statute 
takes away the right of certiorari, 
it does not disentitle the Crown to 
certiorari, where the Crown is not 
named & there are no words necessarily 
implying a reference to the Crown.— 
ata SING, [1924] 2 W. W. Rh. 258. 


a ee 





PART IX. SECT. 9, SUB-SECT. 2.—1. 

8287 i. No appeal lies—Criminul 
matter.}—The Ct. of Appeal in British 
Columbia has no jurisdiction to hear 
an appeal] from the refusal of a judge 
to grant a writ of certiorari in aid in 
criminal matters—R. v. McADAM, 
[1925)4D.L. R.33; [1925]3 W. W. R. 
257; 44 Can. Crim. Cas. 155; 35 
B. C. ht. 168.—CAN, 


PART IX. SECT. 9, eae 3. -- 
« (a). 

3336 i. Who may apply -‘ Person 
Kerth 


lodged notice of intention to object 
to an application for the grant of a 
licensed victualler’s licence. &, on the 
hearing of the application, stated that 
the objection was lodged as & mere 
formal objection, & that he did not 
desire to give or offer evidence or to 
address the ct., &, after the licence 
had been granted by the ct., treated the 
licence as being valid in subsequent 
proceedings before the licensing ct. 
IIe subsequently moved for a writ of 
certiorari to quash the grant of the 
licence :—Held: he was a person 
aggrieved, & competent to make the 
application.—RK. ». DALBY LICENSING 
AUTHORITY, Ex p. KELLY, [1928] 
St. RR. Qd. 151.— AUS. 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (b). 





gi. Application more than thirty 
days after conviction — Intozicating 
Liquor Act, 1927.)—EHxz p. CROWLEY, 
Eu ». KENNETH STAPLES DRUG Co. 
Can. Crim. Cas. 378.—CAN. 
& ii. eager Ge Re ———.]}—R. v. BEGIN, 
Exc p. CARON (N. B.) (1928), 50 Can. 
Criin. Cas. 69.—CAN. 


PART IX. eae y, ene 3.— 
s 6 e 

3373 ii. ——— May be amended.}— 
Leave may be given to amend a notice 
of motion to quash a conviction by 
including additional particulars in- 
tended to be relied upon.—R. (LESLIE) 
cae ae [1923) 2 W. W. R. 975 


Vol. XVI.—Crown Practice. 


8438a. ——- Cross-examination of deponent— When 
ordered—Only in very special circumstances. | 
ed v. Kent JJ., Ex p. Suir, [1928] W. N. 
3456a. Reference to statutory & other orders & to 
private & local Acts—-Duty to supply coples 


for use of court.]—Practricre 
W. N. 308. pe enieanvaes 


Cases 3433a—3715. 


8560. Add. Citation :—2 L. M. & P. 130. 


3581. After this case add ‘‘ See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 


3596. Add. Annotation :—Refd. R. v. L. C. C., 
Ez p. Swan & Edgar (1927) (1929), 141 L. T. 


590. 


Part X.—The Attorney-General. 


8637. Add. Annotations :—Folld. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416. Refd. 
A.-G. v. Denby, [1925] Ch. 596. Mentd. 


the A.-G.—A.-G. »v. South STAFFORDSHIRE 
WATERWORKS Co. (1909), 25 T. L. R. 408. 


3684. Add. Annotations :-—Refd. A.-G. v. West- 
minster City Couneil, [1924] 2 Ch. 416; 
A.-G. v. 





Deuchar v. Gas Light & Coke Co. 
Ts g oke Co., [1924] 2 
3637a. »}~—Where the A.-G. has exercised his 


discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
unauthorised exercise of 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances.—A.-G. v. WESTMINSTER CITy 
CoUNCIL, [1924] 2 Ch. 416; 93 L. J. Ch. 578; 
131 L. T. 802; 88 J. P. 145; 40 T. L. R. 
711; 68 Sol. Jo. 736; 22 L. G. R. 506, C. A. 


8651. Add. Annotation :—As to (1) Refd. A.-G. v. 


restrain an 


Denby, [1925] Ch. 596. 
3678a. —-— 
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PART IX. SECT. 9, SUB-SECT. 3.— 
. (d) ii. 

8410 i. Absence or excess of juris- 
diction—May be shown by affidavit.}— 
While on certiorari the depositions 
before the magistrate cannot be con- 
sidered by the ct. in determining 
whether his jurisdiction was cstab- 
lished, yet appct. who secks to yuash 
a conviction, on the ground of want of 
or excess of jurisdiction, may incor- 
porate in proper material, & thus 
present to the ct., ny facts, whether 

thin or outside tho depositions, 
which would affect. the jurisdiction of 
the magistrate.—M. v. RozonowskI, 
[1926] 1 D. L. R. 732; (1926) 1 
W. W. R. 241; 45 Can. Crim. Cas. 
193; 36 B. C. R. 327.—CAN, 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (@). 


sw. Affidavits tending to establish 
ee of accused—Not admissible.]— 

. v. MLAKER, [1923] 3 W. W. R. 988. 
—CAN, 


PART IX. SECT. 9, SUB-SECT. 3.—K. 


3556 i. General rule—Whether court 
will examine evidence—Summary con- 
viction.]—In the case of a summary 
conviction for an indictable offence 
the ct. on certiorari is not precluded 
from examining the evidence to ascer- 
tain if there was any legal evidence 
upon which accused could be or ought 
to have been convicted.—N. v. OAKES, 
[1923} 1 W. W. R. 1220; 39 Can. Crim. 
Cas. 329.—CAN. 

3556 ii, J—R. »v. 
JACKSON, [1924] 1 W. W. R. 817; 
41 Can. Crim. Cas. 416 —CAN. 

$556 iii, —— —— ——.J]—R. v. 
BRANDELINA, [1927] 1. W. W. R. 832; 
47 Can. Crim. Cas. 166; 38 B. C. R. 
87.—CAN. 


PART IX. SECT. 9, SUB-SECT. 3.-—M. 
sy. Whether appeal les-—Criminal 


{ 


a SN 


L -|—In cases of ultra vires, delay 
is not a ground for refusing relief in a suit. by 


its 


Leeds Corpn., [1929] 2 Ch. 291. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 691. 

3686. Add. Annotation :—Refd. A.-G. v. County 
of London Electric Supply Co., [1926] Ch. 542. 

3688. Add. Annotation :—Refd. A.-G. v. Denby, 
[1925] Ch. 596. 

3692. Add. Annotution :~-Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. 7. Harvey 
& Sons, [1929] 1 Ch. 686. 

3708. Add. Annotation :-~Refd. R. v. Copestake, 


Ez p. Wilkinson, [1927] 1 K. B. 468. 


ee 
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—_ = 


proceedings.|—No appeal lies to the Ct. 
of Appeal froin an order made by a 
judge of the King’s Bench on an appli- 
cation for certwran, with respect to a 
conviction under the Crimina] Code.— 
Re Naay, Nauy v. GALL (Sask.), [1926] 
3 W. W. RR. 759; 46 Can. Crim. Cas, 
333.—-CAN, 


PART X. SECT. 8, SUB-SECT. 1. 


sz. Cannot sue in official nume on 
behalf of himself personally.|—A.-G. 
FOR ONTARIO v. RUSSELL (1921), 64 
D.L. R. 59; 49 O. L. R. 103.—CAN. 


sa. Jtight to issue summons under 
Customs Acts—No prosecution tnstituted 
by Minister, Department of State, or 
authorised person.;-—A. district, Justice 
raised w preliminary objection ta the 
hearing of a sunimmons charging an 
offence under Customs Acts, viz. that 
the complainant was the A.-G., the 
district justice being of opinion that 
under Customs & Inland Revenue Act, 
1879, 8. L1, an officer of the customs & 
excise ipust be the cotmnplainant -— 
Held: the objection was unsnetain- 
able as (Criminal Justice Administra- 
tuon Act, 1924, 5s. 9 (2), authorised the 
A.-G. to prosecute in any ct. of summary 
Jurisdiction in all cases in which a 
prosecution is not instituted by a 
Minister, Dept. of State, or authorised 
person tn v. HEALY, [1928] I. lt. 
160,.—IR. 


PART X. SECT. 3, SUB-SECT. 2. 


8683 ii. —-— — —-.]}—Semble: a bill 
to remove a fixed bridge across a navig- 
able river as si tat navigation, & 
to erect. inste a drawbridge, as 
provided for by statute, should be by 
the A.-G., where the statute was 
passed for the general benefit of the 
public.—CuLL ». GRAND TRUNK Ry. 
Co. (1864), 10 Gr. 491.—CAN. 


PART X. SECT. 4. 


sb. Questions raised as lo jurisdiction 
of Provincial Court—Or_ right 9 of 


571 


3715. Add. Annotation :—Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 


—————— 





ee eee 


Provincial Altorney-General to intervene 
—Nohce to Allborney-Gencral — before 
appeal heard.}—-VALOIS 1. BOUCHER- 
VILLE, [1928] 1 D. Tu. KR. 343. - CAN. 


PART X. SECT. 5. 


3723 i. effect of fiat-—On amount 
recaverable.}--An award fur a suln In 
excess of that named in the A.-G.’s 
flat :—ZZeld : void, even though A.-G.’s 
consent) was afterwards obtained.—- 
BeacH vw. Hypro-KMLccTrrkic POWER 
COMMISSION OF ONTARIO, [1925] 4 
DL. R. 513: affg., (1924) 4 DL. 1. 


995; 56 O. L. It. 35.—CAN. 
si. —— To mainfain set-off or 
counterclaum.)- Held: to allow u 


counterclaim or set-off the ct. must as 
a condition precedent be vested with 
the jurisdiction of bearing both the 
wetion & the counterclaim or set-off, & 
that this ct. has no jurisdiction to hear 
the counterclaim until a fiat has been 
given to hear the same.—R. v. Cos- 
GRAVE EXPORT BREWING Co., LTD., It. 
vy. JOHN LABATY, LTD., [1928] Jexch. 
XJ 1. 103.—CAN. 


8 ii. -- -- Y'o action by ratepayer 
Representative action |— LoaGib or. 
CHATHAM MUNICIPALITY (N. B.), [1928] 
2D. Ju. KR. 583.— CAN. 


8 iii. To prosecution for falsify- 
ing pedigree--Whether applicable to 
pedigrees of animals }— The offences 
contemplated by Criminal Code, 8. 597, 
which require the consent of the 
A.-G. before certuin proyecutions are 
commenced, are those created by s. 479 
thereof, & the pedigree referred to 
therein is one which i of insportance 
in determining the title to property. 
Such consent is not necessary to a 
prosecution under Live Stock Pedigree 
Act, RS. Co 1027, G 121, 6. 17, with 
respect to a false or fraudulent state- 
ment of the pedigree of an animal.--- 
R. vw. Davenvort (Alta.), [1928] 2 
D. Tr. hh. 852; [1928] 1 W. W. R. 876, 
50 Can. Crim. Cas, 40.—-CAN. 





Cases 3715 — 37386. 


Tanning Co. (1920), Ltd., [1927] 2 K. B. 
566. 

3718. Add. Annotation :—Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 778. 


38719. Add. Annotations :—-Apld. Hurley v. Stepney 
B. C. (1923), 67 Sol. Jo. 767. Mentd. St. 
Nicholas, Acons v. L. C. C. [1928] A. C. 469. 


3720. Add. Annotation :—- Consd. Salisbury & 
Fordingbridge J)istrict Drainage Board +. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
kK. B. 566. 

3722a. Proceedings “to restrain borough council 
from reducing wages of employees.|—In an 
action by three members of a_ borough 
council for a declaration that a resolution of 


572 
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the council reducing the wages of the council’s 
employees was ultra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws :—Held: the A.-G. 
must be a party to the action.—HURLEY v. 
STEPNEY BoROUGH COUNCIL (1923), 67 Sol. 
Jo. 767. 

3733. Add. Annotations :—Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53; R. v. Copestake, Ha p. Wilkinson (1926), 
061. J. K. B. 65. 

3736. Add. Annotations:—-As to (1)Refd. Re Letters 
Patent No. 139,207, Re Carbonit Akt., [1924] 
2 Ch. 58. Generally, Mentd. Campbell v. Pol- 
lak, [1927] A. C. 782. 


Vol. XVIL.—Custom and Usages. 


Cases 22—543 


CUSTOM AND USAGES. 


Part |.—Custom. 





74. Add. Annotations ;—Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 
Mentd. Brocklebank v. R., [1925] 1 K. B. 
ov. 

15. Add. Annotation :—-Refd. Busby v. Avghcrino, 
[1928] A. C. 290. 

717. Add. Annolation :—Consd. Busby v. Avg- 
herino, [1928] A. C. 290. 

86. Add. Annotation :—Generally, Mentd. Moser 
v. Ambleside U. D. C. (1925), 89 J. VP. 118. 


164. Add. Annotation :— Refd. Moser v. Ambleside 
U. D.C. (1925), 89 J. BP. 1s. 


212. Add. Annotation :—-Mentd. 
[1926] PB. 185. 


The Fagernes, 


Part Il.—Usages Generally. 


22. Add. Annotation :—Generally, Mentd. Moscr 
v. Ambleside U. D. GC. (1925), 89 J. P. 118. 

30. Add. Annotation :—Mentd. Maine & New 
Brunswick Electrical Power Co. +. Tlart, 
[1929] A. C. 631. 

32. Add. Annotation :—Mentd. Horlick ». Scully, 
[1927] 2 Ch. 150. 

48. Add. Annotation :—Refd. The Harkaway, 
[1928] P. 199. 

61. Add. Annotations :—Mentd. Sack v. Jones, 
ae Ch. 235; Brooke v. Bool, [1928] 2. B. 

65. Add. Annotation :—Refd. Busby v. Avgherino. 
[1927] 2 Ch. 33. 

308. Add. Annolation:—Mentd. Browning v. 
Crumlin Valley Collicries, [1926] 1 K. B. 522. 

804. Add. Annotations :—Refd. Layton v. Gencral 
Steam Navigation Co. (1923), 180 L. T. 662 ; 
Lake v. Simmons (1926), 95 1. J. KK. B. 586. 
Mentd. Rederiakt. Transatlantic v. Compagnie 
Francaise des Phosphates de ?Oceanie (1926), 
136 L. 'T. 619. 

369. Add. Annolation :—Mentd. Ilirji Mulji v. 
Cheong Yuc S.S. Co., [1926] A. C. 497. 

384. Add. Annotation :---Mentd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

393. Add. Annotation :—Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83. 

396. ldd. Annolaltion :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. KK. BB. 743. 

397. Add. Annotation :—Mentd. Re A Debtor, 
[1927] 2 Ch. 367. 

434. Add. Annotation :-—Refd. Schiller v. Petersen 
(1924), 180 L. 'T. 810. 

451. Add. Annotation :—-Mentd. Akt. Occan v. 
Harding, [1928] 2 Ix. LB. 371. 

462. Add. Annotation :-—Refd. Elder, Dempster v. 


Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 


485. Add. Annotation :—Mentd. Finlay v. N. V. 
Kwik [loo Tong Handel Maatsenappiy, [1929 | 

| lik. B. 100. 

492a. Add. Annotation :—Consd. Sinith, Ioge v. 
Bamberger, [19290] EK. B. 150. 

Add. Annotation :—Refd. Scriven v. Schmoll 
HKils Insce. (19241), 40 'T. L. 2. 677. 
Add. Annotation : -—Refd. Rederi Akt. Acolus 
v. Llillas (1925), 134 L. T. 1s4. 

Add. Annotation :—- Refd. Umted States Ship- 
ping Board v. Strick, [1926] A.C. 5415. 
Add. Annotations :—Consd. Siith, Tlogge vv. 
Bamberger, [1920], 1 WK. BL 150. Refd. Rederi 
Akt. Acolus ¢. Hillas (1925), 1314 L. T. 1st. 
Add. Annotation :—-Mentd. Richardsons 
Bradley v. Bernhard, [1925] 2 K. B. 121. 
Add. Citation :—affg. S. C. sub nom. TUE 
Tunip, [1921] P. 146, C. A. 

Add. Annotations :—Folld. Jiillas v. Rederi 
Akt. Acolus (1926), 45 T. L. R. 67. Consd. 
Dampsselskab Svendborg v. dao M. & S. Ry. 
Co. 1929), Lil L.P. 5215 Smith, Hoge & Co. 
vm Bamberger & Sons, [1929] L i. B. 150. 
Refd. The Rensijell, The Ornestjell, The Upp- 
land, The Fritaoff, The Svein Jarl (1924), 
isl Ll. LT. 761; Akt. Dampskibs Stcinstad 
ev Pearson (1927), 137 L. T. 535. Mentd. 


ededede 


497. 
O01. 
510. 


537. 


540. & 


543. 


PART I. SECT. 5, SUB-SECT. 1.-- A. 

57 i. Time of legal memory | -—'The 
legal recognition of a custom in British 
India depends upon its antiquity, cer- 
tainty & uniformity. As to antiquity 
or the period of * legal memory,” a 
British ct. need not extend its inquiries 
beyond its own establishment. More- 
over a senes of legal deciions confirm- 
ing a custom is cogent evidence that 
such custom has the force of law. - 
CHAN Pyvu v. Saw SIn (1928), I. a Tt. 
G6 Ran. 623.—IND. 


PART I. SECT. 9, SUB-SECT. 1. 

p i. —— Riwaj-i-am—Unsupported 
by instances.}—A riwaj-i-am is admis- 

ble in evidence to prove the facts 
entered thereon, subject to rebuttal, 


& that, the statements there may be 
accepted, even if unsupported — by 
instances. Manuals of customary law, 
in accordance with rivazy-t-am, issued 
by authority for each district, stand on 
much the same footing as the remena- 
t-am itself as evidence of custom, 
VARSHNO Drrin vp. RAWESHRI (1928), 
L. R55 Ind. App 407.—-IND. 


PART II. SECT. 3, SUB-SECT. 1.—A. 


303 vi. — —-.]- ‘The question 
whether a trade custoin oF usage Cxlsts 
is one of fact, & clear & convincing 
testimony 3 requircd to prove its 
existence; it} must be sbown that 
the custom or usage relicd on Is certain 
& reasonable, so universally 
recognised that everyone engaged in 


573 


the trade knows, or should huow, of it. 
—YEATES v. BARRETT (Sash ), [1927] 
oD. I. R. 812; [1927] 3 W. WL . 
286,- -CAN. 


PART II. SECT. 3, SUB-SECT 2. 


340 iv. -- ---.J— YLAVINS (0. BARRETT, 
No. 303 vii, auto —-CAN., 


PART II. SECT. 3, SUB-SECT. 3. 


350 1. —-- WJ --L ATES DY, BARRETT, 
No. 305 wi, aude CAN. 


PART II. mera 6, SUB-SECT. 2 — 
- (8). 
472 ii. —-- ]—ILOLMES, WILSON & 
Co., Lrp. v. BaTA KRIsTO DE (1927), 
1. L. R. 54 Cale. 549.—IND. 


Cases 543—742. 


Kinlay James & Co. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. 


544. Add. Annolation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. "458. 
.]—-Pltfs., shipowners, chartered a 
steamer to defts. to carry a cargo of timber 
from the Baltic to Lull. The charter- 
party contained a clause as follows: ‘‘ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to & taken from alongside the 
steamer at charterer’s risk & expense as 
customary.” The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Ptfs. 
brought an action to recover a sum which they 
had paid in effecting the discharge which they 
said should have been paid by defts. Defts. 
refused to pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners: 
-—Held: the custom relied on by defts. 
was inconsistent with the language of the 
charterparty & was not admissible in order 


544a. 
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to decide upon whom the expense in question 
should rest. REDERI AKT. ACOLUS v. HILLAS 
& Co., Lip. (1926), 96 L. J. K. B. 186; 136 
L. T. 385; sub nom. Hiituas (W. N.) & Co, 
Lrp. v. REDERI AKT. AcoLus, 43 T. L. R. 67; 
32 Com. Cas. 69; 17 Asp. M. L. C.193,H L. 


Annotations: oad, omih Hogg & Co.v. Bamberger & Sons, 
[1929] 1 K. B. Refd. Dampsselskab Svendborg v. 
London Midland & Scottish Ry. Co. (1929), 141 L. T. 521. 


545. Add. Annotation :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 184 L. T. 184. 
Add. Annotation :—Consd. Rederi Akt. Acolus 
v. Hillas (1925), 42 T. L. R. 69. 


Add. Annotation :—Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

Add. Annotation :—Mentd. Oapel St. Mary, 
Suffolk v. Packard, [1927] P. 289; Ae 'Trans- 
ferred Civil Servants (Ireland) Compensation, 
[1929] A. C. 242. 

Citations :—For ‘‘9 App. Cas. 508,’’ read 
““8 App. Cas. 508.”’ 

Add. Annotations :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458 ; 
Dampsselskab Svendborg v. lL. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 


546. 


550. 


559. 


587. 


588. 


Part I11_—Particular Usages. 


Add. Annotation :—Mentd. Laurie & More- 
wood v. Dudin, [1925] 2 K. B. 383. 

Add. Annotation :— Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 

Add. Annotations :—Consd. Michalinos v. 
Drefus (1924), 131 L. T. 177; Bunge y 
Born Co. v. Brightman, [1925] A. C. 799. 
Refd. Brightman v. Bunge y Born, [1924] 
2 K. B. 619; Matheos S.S. v. Drryfus, 
[1925] A. C. 654. Mentd. Einar Bugge A. S. 
v. Bowater (1925), 31 Com. Cas. 1. 

Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

Add. Annotation :—Refd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 

Add. Annotation :—Apld. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 

Add. Annotation :—Mentd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

Add. Annotation :—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

Add. Annotation :—Mentd. HWirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 

Add. Annotation :—-Distd. Mikkelsen v. Arcos 
(1925), 42 'T. L. R. 3. 

Add. Annotations :—Mentd. Finn v. Shelton 
Iron, Steel & Coal Co. (1924), 181 L. T. 2138; 
Westminster Bank v. Hilton (1926), 136 L. T. 
315; Sassoon v. International Banking Corpn., 
[1927] A. C. 711. 

703a. Usage as to arbitration.|—Tltfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, ‘‘ any dispute arising 
under this contract to be settled by 
arbitrators in London in the usual way.” 
A claim was made by defts. against plitis., 
& the arbitrators, being unable to agree, 
appointed an umpire by a document headed, 
“the use of this form constitutes a sub- 
mission to the rules of the assocn.,”’ 4.e. the 
London Oil & Tallow Trades Assocn. The 
umpire awarded that defts.’ claim failed & 


595. 
616. 
625. 


636. 
643. 
646. 
663. 
678. 
690. 
700. 
701. 





that they were to pay the costs of the 
arbitration. ‘The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
& defts. claimed a right of appeal. Pitfs. 
thereupon brought an action against defts. 
to recover the costs of the arbn., & the evi- 
dence was that in the trade in paraffin wax 
the usual way of settling a dispute by arbn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would be final :— 
Held; the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agrcement as to arbn. & not under 
the rules of the assocn., & pltfs. were entitled 
to recover.—PALMER & Co., Lrp. v. PILorT 
TRADING Co., LTpD. (1929), 45 'T. L. R. 214. 


Add. Annotations :—Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461; Hirji Mulji v. Cheong Yue S.S. 
Co., [1926] A. C. 497. 


Add. Annotation :—Refd. Williams v. Manis- 
salian Fréres (1923), 29 Com. Cas. 42. 


729a. Carriage of wool.|—The contract of 
carriage customary in the trade for the 
carriage of wool from import ship in London 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God & the King’s enemies excepted.— 
FRANCE, FENWICK & Co. v. MANNHEIM 
INSURANCE Co. (1905), 10 Com. Cas. 242. 


734a Metal trade—Rules of London Metal 
Exchange—Clerk prohibited from dealing as 
principal.|—The fact that the rules of the 
London Metal Exchange prohibit a clerk to 
a member from participating in dealings on 
the Exchange as a principal does not make the 
contracts void as being against public pone 
-——~BARNETT v. SANKER (1925), 41 T. Ss. 
660; 69 Sol. Jo. 824. 


742. Add. Annotation :—Mentd. Ellesmere, Earl 
v. Wallace, [1929] 2 Ch. 1. 


710. 


712. 
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DAMAGES. 


Part I.—Definitions, Nature and Classification. 


1. Add. Annotation :-—Refd. Marbé v. Geor i i 
de . . ge | 9. Add. Annotations :—Consd. Admiralty Comrs. 
nae (Daly’s Theatre) (1927), 43 'T. L. R. v. 8.8. Chekiang, [1926] A. C. 637 ; ‘Admiralty 
1 D : Comrs. v. S.S. Susquehanna, [1926] A. C. 
a. amages compared with statutory compensa- 655. Mentd. The Moliére (1924), 41 T. L. R. 
tion.|—Compensation under Cos. Act, 1908 154. 
(c. 69), s. 84, is not, either as to the amount 
recoverable or the mode of measuring it | 14 Add. Annotations :—Refd. Performing Right 
something different from or even greater Society v. Mitchell & Booker, [1924] 1 K. B. 
than damages.—CLarkK ». URQui ART, 762; Faleon v. Famous Players Kilm Co. 
SrRAcuy v. URQUITART (1929), 141 L. T. 641, (1925), 42 T. L. R. 91. 
3. Add. Annotation :—Mentd. Sassoon v. Inter- 15. <Add. Annotation :——-Consd. Shapiro v. La 
national Banking Corpn., [1927] A. C. 711. Morta (1923), 130 L. T. 622. 
8. Add. Annotation :—Refd. Peyrae v. Wilkin- | 19. Add. Annotation :—Consd. Ilford U. D. CU. v. 


son, [1924] 2 K. B. 166. 


Beal, [1925] 1 K. B. 671. 


Part Il—Rules and Principles in Awarding Damages. 


20. 


22. 


26. 


29a. 


Add. Annolation :—Mentd. Everett v. Ryder 
(1926), 1385 L. T. 302. 


Add. Annotation :—Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 


Add. Annotations :—Consd. The Chekiang, 
[1925] P. 80; The Susquehanna, [1925] P. 
196; A.-G. v. Glen Tine, Ltd.. & Liverpool 
& London War Risks Insce. Assocn. (192). 
34 Com. Cas. 309. 

Property destroyed by fire.}—A 
cottage was almost completely destroyed by 
fire caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing the damages recover- 
able by the owner of the cottage :—Held: 














the measure of damage was not the fair cost 
of rebuilding the cottage & making it as 
good & habitable as before th fire, but the 
difference between the money value of the 
owner’s interest before & after the fire.— Moss 
v. CHRISTCHURCIT RURAL Disrricr COUNCIL, 
ROGERS v. SAMA, [1925] 2 IK. B. 750; 95 
Il. J. K. B. 81; 23 L. G. R. 331. 

Add. Annotution :—Refd. York Glass Co. v. 
Jubb (1925), 134 L. LT. 36. 

Add. Annotation :-—Apprvd. Swift v. Board of 
Trade, [1925] A. C. 520 

Add. Annotation :—Mentd. 
Hyde, [1919] 2 Ch. 129. 
Add. Annotation : — Mentd. 
Taylor, [1927] 1 K. B. 637. 


Valentine  v. 


Putsman  v. 





PART I. 


7 i. Nominal damages—Dc fined.) -—- 
Nominal damuges does not necessarily 
mean stnall damages.—McGEs iv. 
CLARKE, [1927] 1 W. W. R. 593; 38 
B. C. R. 156.—CAN. 

o i. -}—LUNDY v. MCLEOD 
v. POWELL (Sask.), [1922] 3 W. W. FR. 
991; 70 D. L. R. 659.—CAN. 


PART II. SECT. 3. 


271i. Application of rule—In_tort— 
Property destroyed by fire.}—Where 
damages were recovered for 10ss 
through destruction of property by 
fire caused by deft.’s negligence :— 
Held: the measure of damages was 
not the cost of replacing the property 
destroyed, but the value of the property 
as it stood at the time of the destruc- 
tion. The cost of replacing may be 
taken into account in arriving at such 
value. — STEVENS v. ABBOTSFORD 
LUMBER Co., [1924] 1 D. L. R. 11638 ; 
l Ww. W. RK. 660 ; 33 B. Cc. R. 299.— 


CAN. 

27 ii. -—— .] — Where 
there had been misdirection as to the 
damages, viz. that they should be 
assessed on a replacement basis :— 
Held: there should a aed tod] 
O'’NRIL v. DOMINION COAT. Co., 
1D.L.R.96L; 67 N.S. R. 126.—CAN. 


27 = ili. Depreciation in 


Sd 











-_ 





in respect of injury done to the 
Jand, the trial Judge assessed pltf.’s 
damages at $4,500, estimating the 
actual damage which flowed from deft. 's 
wrong-doing at $3,500; but, taking 
into account deft.’5 whole course of 
conduct & persistence in the wrong 
which he was doing, fixed the total 
damages at $4,500 :-—Held: having 
regard to the evidence & to the fact that 
the measure of damayes is not the stun 
necessary to restore the eH es but 
the depreciation in its selling vulue, 
the finding of $3,500, for the actual 
damage done, could not be said to be 
clearly wrong.—PAFFARD v. CAVOTTT, 
11929) 1D. L. 2.1113; 68 0. 1. 1.171. 
—CAN. 


30 v. Where plaintiff has 
alternative claim—-Duty to elect.J— 
Damages cannot. be recovered both in 
tort & for breach of contract, when the 
tort & the breach of contract result 
from the same act; in such a case pltf. 
must elect or be deemed to have elected ; 
&, if he seeks to recover damages for 
breach of contract, they must be 
measured upon that basis, & not upon 
the basis of any coincident or con- 
comitant act of tort.— TORONTO 
Hockey CLUB v. ARENA GARDENS, 
Lrp., (1924] 4 D. L. R. 3 
O. L. R. 5093: affd. [19251 4 D. lL. R. 
546; 57 0. L. R. 6103 affd.. |\1926] 4 
Dp. L. R. 1; [1926] 3 W. W. ht. 26 — 





selling value.J—In an action for damage | CAN. 


Z 575 





PART II. SECT. 4. 


38 xii. Goods not of 
warranted description—A llowancemade. } 
—Certain goods supplicd under a 
contract not answering the warranted 
description were taken back & an 
adjustmont made in respect of them : 
—Held: the purchaser could not claim 
damuges for the breach.—HAMILTON 
GeaR & MACHINE Co. v. LEWIS 
BROTHERS, [1924] 3 D. L. R. 367; 54 
O. L. R. 583.—-CAN. 


38 xiii. —--.)—-FRENCH 6 
Panis, [1928] 3 D. L. R. 555. CAN. 


42 iv. -l—lIn an action for 
wrongfully obstructing the flow of a 
river by increasing the height of a wou, 
whereby pltf.’s lands, abutting on the 
river, were flooded, the judge declined 
to direct the jury that actual damage 
was essential to maintain the action .-— 
Held: the = directaon was right.— 
M‘GLONRE v. SMiIrit (1888), 22 L. R. Ir. 
§59.—IR. 


61 iv. No reasonabl: expectation 
of pecuniary benefit-—Death of young 
child in accident.|— Ueld: a verdict of 
damages awarded to parents of young 
children killed in an accident arising 
from negligence could not stand, where 
there was no reasonable expectation 
of future pecuniary benefit. In a case 
of this kind damages are not awarded 
as a solatium nor from sentimental 

















Cases 53-—181. 


53. 


54. 


57. 


58. 


101. 


113. 


114. 


Pe ee 


considerations. —HoGan v. J, 
lL. HR. L211; 
17 Sask. L. R 37.— CAN. 


bi v. 


2 )). 


Add. Annotations :—Consd. Admiralty Comrs. 
v. §.S. Chekiang, [1926] A. C. 637; Admiralty 
Comrs. v. S.S. Susquehanna, [1926] A. C. 655. 


Add. Annotations :-——-Consd. Admiralty Comrs. 
». S.S. Chekiang, [1926] A. C. 637. Refd. 
Admiralty Comrs. v. 8.8. Susquehanna, [1926] 
A. C. 655. 


Add. Annotation :—Consd. The Chekiang, 
[1925] P. 80. 


Add. Annotation :—Refd. Admiralty Comrs, 
v. S.S. Susquehanna, [1926] A. C. 655. 
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61. 
63. 


64. 


98. 


Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 836. 

Add. Annotations :—Refd. The Koursk, [1924] 
P. 140; Debenham v. Perkins (1925), 133 
L. T. 252; Conquer v. Boot, [1928] 2 K. B. 
336. 

Add. Annotations :—Refd. Huyton & Roby 
Gas Co. v. Liverpool Corpn. (1925), 42 
T. L. R. 116; Conquer v. Boot, [1928] 2 K. B. 
336. 

Add. Annotation :—As to (1) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735 


Part IIll.—Directness and Remoteness. 


Add. Annolations: -As to (1) Consd. Re 
Hall & Pim (1928), 1389 Ju. T. 50. Refd. 
Patrick v. Russo-British Grain Export Co., 
[1927] 2 K. B. 535. Distd. Riley v. Brown 
(1929), 98 IL. J. Ww. B. 739. As to (2) Consd. 
Patrick v. Russo-British Grain Hxport Co., 
[1927] 21k. B 535. 

Add. Annotation :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

Add. Annotations :—Consd. Sorrell v. Smith, 
(1925) A. C. 700. Refd. Black v. Admiralty 
Comrs. (1924), 93 L. J. K. B. 341; Rely-A- 


ee re 
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ZW. W. QR. 307; 


the breach 





Accident to wife—No 





123. 


126. 


131. 





mill, defts. repudiated the contract. 
Pitf. sued defts. for damuges :— 
being antacipatory the 
damages recoverable were not confined 





Bell Burglar & Fire Alarm Co. v. Bisler, 
[1926] Ch. 609; Scammell v. Attlice (1928), 
45 T. L. R. 75; Scammell G. & Nephew v. 
lluriey, [1929] 1 K.B. 419. Mentd.G.W. K. 
v. Dunlop Rubber Co. (1926), 42 T. LR. 376. 


Add. Annotation :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
Add. Annotation :-—-Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


Add. Annotation :—Mentd. Sassoon v. Inter- 
national Banking Cuorpn., [1927] A. C. 711. 


migee. was entitled to some damages 
for a wilful invasion of his nghts.— 
CATO tv. ATION (1923), 44 N. LL. R, 
113.- -S. AF. 


eld: 





deprivation of services or socicty.j— 
Pif. having suffered physical mjury 
through a= street accident causing 
nervous shock :—Z/eld :) an award o} 
damages to pltf.’s husband conld not 
ptand as he had not been deprived of 
his wife’s services or socict y.— HOGAN 


vw t., (1924) 2 D. In HR. VZ11s 2 
W. W. RR. 3075; 17 Sask. L. Re. 37.— 
CAN. 

51 svi. —-—— Murnishing false aes to 
newspaper.| ~One who rntentionally & 
frauduleutly causes uo newspaper to 
become the innocent. dissenunator of 


talse news does its proprietor a wrong 
for which substantial damages are 
recoverable without proof that. 
pecuniary harin was an actual result 
of the fraud. —CALGARY THRRALD, Lp. 
@ BARNES CorRPN,, [1929] 1 2. L. RR. 
114; J|IJ9ZS) 3 WLW. lt. 543, -—CAN. 


PART Il. SECT. 5. 


59 vii. -- .) -VI1tf. cannot reeover 
dainages on the ground of | the 
permanence of existing personal injuries 
unless the evidence goes the length of 
showing that there is no reasonable 
prospect of permanent recovery. ‘The 
test is the same i the ease of conse- 
quences non-existent at the date of 
action, but whieh may or may not 
stipervene.,——HARMSWORTH «SMITH 
(1928), 49 N. L. lt. 174.——S. AF. 


74 i. Cause of action independent of 
damage—Whether prospective damage 
yecovcrable —Repudiahon of contract. |-—- 
Defts.. the owners of a cotton gmining 
null, contracted in Oct. 1019, that, for 
# period of six months, they would put 
their mill at the disposal of pltf.. a 
cotton inerchant, for half its working 
time, at fixed rates in order to gin raw 
cotton which pltf. contemplated buying 
& which he agreed to supply to them 
for the purpose. In Nov. before any 
of plitf.’s cotton had been taken by the 


to the estra cost whieh pltf. had paid 
to the other nullers for gimning such 
cotton as he had tendered to. defts., 
but were the estimated Joss of profit 
to pf. by reason of the contract not. 
being carmed out: pitf. was not bound 
to buy cotton & have it) ginned at 
other nulls under his) obligation to 
putigate the damages.—RaMcoP sn ¢ 
DHANJIL JADHAVIL Birvrrs (1928), 
L. 8.55 Ind. App. 299.— IND. 

83 i. Damages caused the gist of the 
action -- Prospective damage—Whether 
recoverable.|—A married woman having 
suffered from nervous shock as the 
result of an aceideut, but not so as to 
deprive her husband of her services 
or society :-—/leld : that he might be 
put to expense in the future was a 
consideration too remote to entitle 
him to damages.—HoOGAN v. K., [1924] 
272 L. KR. 1211; 2 W. W. RR. 307; 
17 Sask. L. R. 37.—CAN. 


83 ii. ——-.}—In an action 
for damages resulling, not from the 
construction of works, but from the 
operating thereof, as, e.g., the putting 
of water into w canal, damages ure 
ussossable only for the injury done up 
to the tmal, & prospective damages 
cannot be assessed, but pltf. must seck 
further damages from time to time as 
he suffers jury .-~LKTHBRIDGE NORTH - 
LRN JRRIGATION Districr —BoaRpD 
TRUSTERS v1, MUNSELL, [1926] 4 D. L. R. 


PART II. SECT. 8. 


971i. Asccrtainment difficull-— No 
firound for refusal to award.}—H. passed 
amtge. bond over his farm, a condition 
being that H. would, on demand by tho 
Mtyee., pass oa collateral bond over his 
movable property on the farm. In 
breach of this condition, H. sold & 
delivered such movables to a third 
party :—Held: although the damages, 
f any, wero difficult to assess, the 


576 











PART III. SECT. 1. 


101 v. —-— .-] ~Damages 
must be limited to such as arse 
naturally from the breach of contract. 
orsuch as might reasonably be supposed 
to have been In the contemplation of 
the partics.—TORONTO Hockny CLUB 
vp. ARENA GARDENS, LTD., [1924] 4 
D.L. R. 384; 55 O. L. RR. 509; affa., 
[1925] 4D L.Q1. 5163 57 OWL. R. 610; 
affd., [1926] 4 D. L. Rt. 13 [1926] 3 
W.W. RR. 26.—CAN., 


PART III. SECT. 2, SUB-SECT. 2. 











115 iii. -J~—In an action claininge 
damages for breach of contract the 
damages recoverable are such = as 


naturally would be the result. of the 
brewch.—RKEITH vw. LINCOLN PuLP- 
woop Co. (1927), 59 N.S. R, 466 —CAN, 


sa. Sale of goods— Refusal to take 
dclivery—Loss of time in urging accent- 
ance.|—-In an action for damages for 
breach of contract by refusal to take 
delivery of goods:—Jicld > a claim for 
time lost in going to deft.’s residence to 
urge him to take delivery could not 
stand.—BRADLEY vv. BAILEY & 
JASPERSON, [1923] 2 D. L. Rt. 5043: 52 
QO. Iu. lt. 439.— CAN. 


sb. Contract for work & labour— 
Work unperformed—Cust of sperform- 
ancc.]}—lKesp. gave applt. an option 
to purchase a mine. On the _ firet 
instalment falling due, applt. negotiated 
for an extension of time for payment, 
which was granted by resp. on con- 
dition that applt. should do certain 
development work not mentioned in 
the option. Applt. failed to pay, & 
subsequently relinquished possession 
of the mine & surrendered the option 
without having done the work :-——Held : 
resp. cntitled to recover damages 
amounting to the cost of the work.— 
CUNNINGHAM ¥v. INSINGER, [1924] 2 
D. L. R. 433; [1924] S. C. R. 8.—CAN. 


141. Add. Annotation :—Consd. Finlay James & 


Co. v. N. V. Kwik Loo Tong H. M., [1929] 
1 K. B. 400. 


141a. Agreement not to arrest ship—Arrest & 


disposal of ship.|—Circumstances (see Con- 
FLICT oF LAWS, No. 1135a, antec), in which :— 
Held: pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest.—HLLERMAN 
LINES, Lrp. v. READ, [1928] 2 K. B. 144; 97 
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occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife cither saw or 
realised by ber unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 


or to her children.—LLAMBROOK v. STOKES 
Brotngers, [1925] 1 K. B. 141; 94 L. J. 


K. B. 485; 182 L.'T. 707; 41 T. L. R. 125, 
C. A. 











L. J. K. B. 366; 1388 L. T. 625; 44 T.L. R. 149. Add. Annotations :-—Consd. Wambrook  v. 
285; 17 Asp. M. L. 0.421; 33 Com. Cas, 219, Stokes (1924), 41 T.L. R. 125. Mentd. Venn 
C. A.3 revsg. (1927), 44 T. L. R. 7. v. Tedesco, [1926] 2 Ik. B. 227. 
146a. As result of shock.] — Defts.’ 150. Add. Annotution :—Consd. Hambrook  v. 
servant had a motor lorry at»the top of an Stokes (1924), 41 T. L. KR. 125. 
incline in a street, with the handbrake on, 454, 4ad. Anmotations :—Apprvd. Hambrook v. 
the engme running, & the wheels straight. Stokes (1924) Al mn ie R 125 Mentd Venn 
The lorry began to run down the incline «w ia tip ce. ; : 
: ne , : v. Tedesco, [1926] 2 
it struck & injured pltf.’s daughter, a child, ‘ , in is 
& pltf.’s wife suffered a severe shock & died 152 Add. ote ote - Cond. _iambrook. ue 
in hospital about ten days later. Pltf. Stokes (1924), 41 LP. L. B. 125. ; 
claimed damages under Fatal Accidents Act, 165. 4dd. Annotation :—Refd. Leeds Tndustrial 
1846 (c. 93), for negligence causing the death Co-op. Suc. v. Slack, [1924] A. C. 851. 
of his wife :-—Hcld: pltf. would establish a 166. Add. Annolulions :—Refd. Leeds Industrial 
cause of action if he established that the WU-Op. DOL. U. DidCK, |LUZ4s 4. UL. ous. Mentd. 
death of his wife resulted from the shock Light v. West, [LOZG} 2 K. B. 238, 
SSeS ee er ae Neth ree oe, sok Secpect bes aren 
PART III. SECT. 2, SUB-SECT. 3. shock through apprehension for her ; music was the Gost of its replaecment 
147 i. Pain & sufferung.J--In an | OWn safety, thoy were ontitled, in | as nearly as mught be, asccrtaimed erther 
action for damages for personal | @sessing damages, to melude any | by the market price of actual replace- 
Ingunes urisine from negligence :--- | eesravation of that shock oecasioued | ment, or by consideration of the com- 


Held: iteus Which phould go to make 
up pltf.’s damages were (enter alia) 
a sum, not to compeusate for, bub to 
represent the imconvenience of his 
condition, & his pain & = sufforing, 
past & future.—-CoscGRnovin vr. CANADLAN 
NATIONAL RAILWAYS, [1923] 4 D. L. It. 
818; 3 W. W. Lt. 1152.—CAN. 

147 11. —--- Hjyectment from tramear- - 
Iliness from erposure to cold.\- Held: 
not tov remote a cause for damuges.— 
TORONTO Ity. Co. vo. GRINSTED (1895), 
24 5. C. BR. 570.—CAN, 

149 i. —-— Nervous shock—Actual 
impact. }— Damages claimed for nervous 
shock, us uw result of an accideut arising 
from negligence, cannot be recovered 
where the nervous shock producer 
only uw mental disturbance unaccom- 
peed by any actual physical injury. 

f impact i not necessary, It 18 a 
question of fuct im cach case whether 
or not pltf. sustuined physical injury 
& whether such injury was the natural 
& reasonable result of deft.’s negligence. 


—-HoGAN v. R., (1924) 2 D. L. R. 
1211; 2 W. W. R. 307; 17 Sask. 
L. KR. 37.—CAN. 

149 n. —— Damages 








cannot be recovered for uervouns shock 
unaccoinpanicd by any physical 10- 
pact.—-PENMAN v. WINNIPEG ELECTRIC 
Ry. Co., [1925] 1 D. L. R. 4973; [1925] 
1 W. W. R&R. 156.—CAN. 

149 iii. - False statement. |— 
Deft. falsely stated that pltf.’s non hud 
hanged himsclf. The report was told 
to pltf., who, believing it, suffered a 
violent shock & became ill :—Held : 
the damage was the natural & probable 
cause of deft.’s act, & pltf. hud a good 
cause of action.— BIELITSKT v. OBADISK, 
[1922] 2 W. W. RB. 258; 65 D. L. RR. 
627; 15 Sask. L. RR. 1553 affg. 61 
D.L. h. 491.—CAN. 

149 iv. J--A man & a 
woman to whom he was engaged were 
knocked down by a motor omnibus. 
The mnan was struck by the omnibus & 
received considcrable physical injury. 
The woman did not appear to havo 
been actually struck, & she received no 
direct physicul injury, but she suffered 
severely from shock. In an action of 
damages at hor instance the judgo 
directed the jury that, if by the fault 
of defts. pursuer had suffered nervous 


J.8. 

















by the fact that) her companion was 
tivolved in the catastrophe. The yury 
found that pursuer had suffered per- 
sonal injury resulting in nervous shock 
involving approhension for ber own 
bafety, aggravated by anxiety lor the 
safety of her compaulon, & awarded 
damages —-J/eld. in the cireumstances 
the jars could not be asked to dis- 
cromimate between the amount of 
shock suffered by pursucr due to uppre- 
hetion tor her own safety & the 
amount duo to auxety for her com- 
pauion —CURRIE vt. WakpRror, [1927] 
Ss. C. 538 —SCOT. 
_ 149 v. ---- Assault on husband 
wn unfe’s presence-—Loss of consortvum.] 
-An action hes for mental anguish, 
ilk health or shock sustamed by reason 
of ucts done to a third person, & not 
Causiyg any apprehension of dunger to 
pltf., & an action quure consorlium 
anusit licgs at the suit of a wife.— 
JOUNSON v. COMMONWEALTH (1927), 
27 8. KR. N.S. W. 133; 44 N.S. W. 
W. N. 54.—AUS. 


162 i. Loss of or injury to property—- 
Collision at sea—Loss of musical manu- 
scripts.}~-In an action of damages 
agaiust steamalup owners, arising out 
of the sinking of one of thetr ships, 
pursuer clauned £15,000 1m respect. of 
the loss of certain music & orchestral 
settings in manuscript used by a con- 
cert party of which she was manager. 
Shoe averred that the lost manuscripts 
were the sole copies of the compositions 
in question, & that she had the pole 
right to publish, perform, or issue 
mechanical reproductions, & to obtain 
copyright thercof. The composituons 
had cost pursucr about £2,000, but 
she averied that, through her concert. 
party, they had acquired a reputation 
amour the public which bad greatly 
enhanced their value, & she further 
averred that she would have made 
substantial profits from the lost music 
In respect of copyright royalties, 
publication & sale, & disposal of per- 
forming & mechanical rights, apart 
from the use of it by her concert party : 
—Held: (1) pursuer’s averinents as to 
loss of contingent profits from copy- 
right royalties, publication & sale, & 
disposal of performing & mechanical 
rights, were irrelevant ; (2) the measure 
of her damages in respect of the lost 


577 





ee 


Nuissionk Which would huve to be paid 
to coutposers of music of the class to 
whieh the lost composttions belonged. 
—~-RLAVIS ©. CLAN TINE STraMmMicns, 
Lrp., [1926] S.C. 214.—SCOT. 

sd. Loss of carning power—Physical 
ar mental.) —In an action for damages 
for personal ionjgurmes arising froru 
neglivence t--~ileld items which 
phould go to make up pitf.’k dumages 
were (enter alta) @ Sum to compensate 
for loss of earumg power by reason of 
physical tungury & any memdental mental 
Injury. ~~ CosyGROVE »p. CANADIAN 
NATIONAL RAILWAYS, [1923] 4 D. L. Rh. 
S18; 3 W. W. it. 1152.— CAN, 

sf. Loss of fume -Lajgury ino motor- 
ear collusion. j-— In an action for damares 
for injuries arisiug out of a motor 
eollision, Where 16 Was tound that 
the aceideut was caused by pitf.’s 
neghreuce :—Jleld: damages should be 
given deft. for loss of time, repairs to the 
car & costs.---TIGMAN vt. McKuNZrE, 
[1923] 1 D. L. R. 1189.—CAN. 





PART III. SECT. 3, SUB-SECT. 2, 


sk. Depreciation un priee— Machinery 
components purchased by vendor to per- 
jJorm contract j—Held: the vendor was 
not cotitled, as damages for breach 
of contract to purchase an amimolle 
gas compressing outlit, to w sum for 
loss through decrease to price ot the 
parts purchased for the purpose of the 
contract, this not beng & loss ** directly 
& naturally resulting in the ordinary 
course of events from the buyer's 
breach of contract,’? as there was 
nothing in the negotiations for tho 
contract to give the purchaser to 
understand that the vendor would 
have to go into the market. & buy tho 
various parts to make up the plant. 
GENERAL SuppLty Co. OF CANADA . 
O’NKILL MoRBKIN MACHINERY CO., 
[1923] 2 W. W. Lt. 928.--CAN. 

sl. Loss of custom—TDefective goods 
sold but replaced.|-—Cerltain = goods 
supplicd uoder contract not complying 
with the warranted description :— 
Held: wt could uot reasonably be 
supposed to have been in the con- 
templation of the partics, at the time 
they made the contract, that pltfs. 
were to compensite defts. for such loss 
of business as defts. nught incur by 
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Cases 1'74—227a. 


174. Add. Annotation :—Refd. Patrick v. Russo- 
British Grain Kxport Co., [1927] 2 K. B. 535. 
181. Add. Annotations :—Dbtd. Marbé v. George 
Edwardes (Daly’s Theatre), [1928] 1 K. L. 
269. Refd. Marbé wv. George Edwardes 
(Daly’s Theatre) (1927), 96 L. J. K. B. 980. 


181a. .]—Pltf., an actress, was engaged 
by defts. to play in a play for the period of 
rehearsal & for the run of the play, & there 
was a collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pitf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part :—-Held : 
as there was an express agreemont to advertise 
pitf. this necessanly implied an obligation to 
give pltf. an opportunity of acting, & pltt. 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation.—MARBE v. GEORGE 
EDWARDES (DALY’S THEATRE), LYb., 
1 K. B. 269; 96 L. J. K. B. 980; 
51; 43 T. L. R. 809, C. A. 


182. Add. Annotation :-—Refd. Britannia Tete 
ey Co. v. Thornycroft (1926), 135 T.. T. 








(1928)| 
138 LL. T. 


198. a Annotations :-—Distd. Re Dall & Pim 
(1928), 139 L. T. 50. Refd. Patrick v. Russo- 
British Grain Export Co., |]927]2 K. B. 535. 

194. Add. Annotations :-— Refd. Hall v. Pim (1927), 


137 L. T. 585. Mentd. Verelst’s Adminis- 
tratrix v. Motor Union Insce., [1925] 2 K. B. 
137. 


212. Add. Annotation :—Mentd. Stoney v. 
bourne R. Db. OC. 
J.P. 138. 


214, Add. Annotations :-—Folld. Bennett v. Kreeger 
(1925), 41 TI. L. R. 609. Apld. Slavonski v. 
Jia Pelleterie de Roubaix Soc. Anon. (1927), 
1387 L. T. 645. Consd. Re Hall & Pim (1928), 
139 L. T. 50. Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83; Kasler & Cohen v. Slavoushi (1927), 96 
L. J. K. B. 850; Patrick v. Russo-British 
Grain Export Co., T19 27) 2 K. B. 535; Finlay 
». N. V. Kwik Hoo Tong Handel Maats- 
chappij, [1928] 2 IK. B. 604. 

215. Add. Annotations :—Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Consd. Britannia 


the withdrawal of their customers 
on account of a few of the articles 
resold beig defective, such articles 
being replaced when complaint was 
made.— HAMILTON GRAR & MACHINE 
Oo. vw. LEWIS BROTHERS, [1924] : 
D.L. R367; 54 0. L. R. 585.—CAN 


PART III. SECT. 3, SUB-SECT. 3. 

194 i. Loss of profit. aly 
ontered into a contract to su 
paper co. with pulpwood. Pad 
previously made a contract. w ith M.,, 
who agreed to deliver certain pulp- 
wood at a lower price & who was 
informed of the first-mentioned con- 
tract, though not of all its terms. At 
the end of the scason M. was short of 
the quantity he agreed to deliver :— 
Held: W. was entitled to recover 
damages from M. for non-performance 
of his contract, & the measure of those 
daimages was the profit W. would 
have made under his contract ie 
the pauper oy -—MONDOR v. bere 
[1923] 2 D. L. R. 964; iB [1923] 8. C 
4388; 2W. Ww. R. 486.—CAN. 


VWast- 
& Devonshire (1925), 90 


p (p. 107) i. -—— 


refusal to take 
Held: 





ee 


for personal 


108) i. 


negligence :—Held : 


eee 


injuries. 


dismis 
negligence. 


PART III. SECT. 4, SUB-SECT. 1. 





for dumages for breach of contract by 
delivery of guods :— 
u clam for expenses incurred 
in going to deft.’s residence to urge 
him to take delivery could not stand.— 
RRADLEY v. BAILEY 
Ties ae L. HR. 





should go to make up plt?.'s 
oe (unter alia) medical & 


NATIONAL RAILWAYS, [1923] 4 D. L. RR. 
818; eer W. R. 1152.-—CAN. 





k(p. 108) 
wife. Pg: & his ite brought an action 
against deft. for damages for personal 
Deft. was found guilty of 
negligence, but the action by S. was 
missed on account of contri 
The ct. awarded damages 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Hygienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 88. Refd. Kasler & Cohen v. 
Slavouski (1927), 96 L. J. K. B. 850. 


215a. -—— .]—Pltfs. bought a coat 
with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. [ltfs. informed deft. 
thereof & requested him to undertake the 
defence of the action. Deft. denied liability 
but never suggested that pltfs. had no 
answer to the action, with t IC result, that 
pitfs. defended the action & a jury awarded 
the customer damages for her suffering, & 
pltfis. had to pay the costs of the action :-— 
Held: pitis. were entitled to recover from 
deft. the damages so awarded. together with 
the customer’s taxcd costs of the action & 
their own costs of defending the action as 
between solr. & client.- BENNETT (SIDNEY) 
Lrp. v. KREGER (1925), 41 T. L. R. 609. 
Add. Annotation :—Refd. Sheppy Glue & 
Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. It. 157. 

Add. Annotation :— Refd. Britannia Ilygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83. 








217. 


220. 


223. Add. Annotation : ~Refd. Britannia Ll ygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83. 

Add. Annotalion :—Generally, Mentd. Stoney 
v. Wastbourne R. C., [1927] 1 Ch. 367. 


227a. Several sub-sales.|—Defts. sold skins 
to pltfs., who resold to a sub-vendee. ‘That 
sub-vendee sold to a sccond sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat, to a third 
sub-vendee. The third sub-vendee sold to 
«w woman who wore the coat & developed 
dermatitis on the tace in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, & there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub-vendee. The third 
sub-vendee defended the action, & in s0 
doing acted reasonably ; but in the result 
the ultimate purchaser recovered damages & 


to the wife against deft. It was 
sought to give in evidence the wife’s 
medical & hospital bills :—Held: the 
bills had been contracted by the wife 
as her husband’s agent & were his 
habiuty alone.—ScoBLkE v. Woopn- 
pei [1924] 1 W. W. R. 1040.—CAN. 


(p. 108) i. Injury to chattel-— 


224. 





-}— Jn an action 


& JASPERSON, 





604; 520.1. Kh Costs of repairsa—& ca hace ila Be 
Held: RA Raa — WALTER 
—— Medical SEIBE!, [1927] 2 D. L. R. 1005 ; [1927] 
attendance.) In an action for damages aw W. 2. 967 21 Sask. L. BR. 452.— 
injuries arising from : 
the items which PART III. SECT. 4, SUB-SECT. 2. 
poy 209 v. ——-.]—Solr. & client costs 
hospit incurred by the driver of a motor car 
COSGROVE, — 2. CANADIAN “in ully defending an action 


pIcuEht against him by a passenger 
in another car with whieh his car had 
collided cannot be recovered by him 
in an action for neg ieenre: brought 
against the driver of the other car.— 
eoee GUARANTEE & neoeNt Co. "» 
LTp. v,. GIBSON, ey. 3 D. L. R. 610 ; 
par et 2W. W. XR. 532; 23 Alta. LR. 
518. —-CAN. 


—-—— On 





butory 


costs against him. The third sub-vendce,,. 


who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the sccond sub-vendee, & 
after some resistance, incurring further costs, 
the second sub-vendeec paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The first sub-vendce 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Pitfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions :—Held: pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the partics at the time of the 
contract ; the partics must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
partics to eaeh of the contracts along the 
line; pltfs.? damages should include (1) the 
damages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, & 
(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred.— 
KASLER & COHEN v. SLAVOUSKI, [1928] 1 
K.B.78; 96 L. J. K.B. 850; 187 L. T. 641; 
subsequent proceedings, sub nom. SLAVONSKI 
v. LA PELLETERIE DE ROUBATX SOCIETE 
ANONYME (1927), 187 L. TI. 645. 


235a. ——— Costs awarded in previous proceedings, 


290. 


298. 


301. 


PART IV. SECT. 1, SUB-SECT. 2. 

di. -——~.]—Trespass— Abusive con- 
duct].— An eppesl from a judgment 
whereby pltt., 


but not recovered.|—Pltfs. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
previous litigation in which they were defts. 
Pitfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the whecls came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
& man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, & a common jury found in pltfs.’ 
favour. After argument as to the right of 
pltis. to recover as special damage against 
defts., on account of their breach of contract 


237. 
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& negligence, the costs of all previous 
litigation :—Held: such damage was not 
too remote.—-BRITANNIA HYGIENIC LAUNDRY 
Co. v. THorNYcROFr & Co. (1925), 94 L. J. 
K. B. 858; 41 T. L. R. 667; on appeal, 95 
ne K. B. 237; 185 L. T. 83; 42 T. L. lt. 


Add. Annotations :—Consd. Harnett v. Bond, 
[1924] 2 kK. B. 517. Refd. Ilambrook v. 
Stokes (1924), 41 T. L. J. 125; Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83; Singleton Abbey (Owners) v. 
erage (Owners), The Paludina (1926), 95 
oad s 1D. 


260a. S. P. HARRISON v. MCSHEEWAN, [1885] W. N. 


265. 


268. 


279. 


280. 


282. 


284. 


288. 


Part IV.—Aggravation 


Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. se ere 


Add. Annotation :—.Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


Add. Annotutions : -—Consd. Riley v. Brown 


an action for trespass, 


302. 
304. 


was awarded vindictive damages in 
addition to special damages :—Held : in 
view of deft.’s persiste 


K'70 


nce in trespassing 
in defiance of pitf.’s requests to desist, 


207. 


Add. Annotations: -Refd. Britannia —__ 
Laundry Co. v. Thornycrott (1026), 135 L. T. 
833 Dee Conservancy Board vv. McConnell, 
[1928] 2 K. B. 159. 


Add. Annotations :—Consd. Addie R. & Sons 
(Collicries) v. Dumbreck, [1929] A. CG. 35s. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; Compania Mexicana De 
Petroleo Il Aguila v. Essex Transport. & 
Trading Co. (1929), 141 T. T. £06. Mentd. 
Harnett v. Fisher (1926), 135 lL. T. 724; De 
Freville v. Dill (1927), 43 T. L RB. 702; 
Coleshill v. Manchester Corpn., [1928] 1 K.B. 
776. 

Add. Annotations :~--Refd. Noble v. Harrison, 
[1926] 2 K. B. 3382; Smith v. G. W. Ry. 
(1926), 185 L. T. 112; Pontardawe Rural 
Council v. Moore-Gwyn, [1929] 1 Ch. 656. 
Add. Annotation :—Refd. Canadian Pacilic 
Aen v. Kelvin Shipping Co. (1927), 138 L. 'T. 


Add. Annotations :—As to (1) Distd. Martin 
vo. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 


Add. Annotation :—Refd. O)dham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 

Add. Annotations :—Consd. The St. Nicolai 
(1925), 133 L. T. 640. Distd. G. W. Ry. ev. 
S.S. Mostyn, [1928] A. C. 57. Refd. British- 
American Tobacco Co. v. Jones (1925), 184 
L. T. 405; Witham Outfall Board v. Boston 
Corpn. (1926), 136 L. T. 706. Refd. Dee 
Conservancy Board v. McConnell, [1928] 2 
K. 2.159; Tolley v. Fry J. 8S. & Sons (1929), 
46 T. J. R. 108. Mentd. Abrahams v. 
Mac¥sheries, [1925] 2 K. B. 18. 


and Mitigation. 


(1929), 98 L. J. K. B. 739. 
Scllar, [1926] 1 K. B. 536. 
Add. Annotation :--Consd. Riley vr. Brown 
(1929), 98 L. J. K. B. 739. 
Add. Annotation :~-Refd. Curtis Moffat, Ltd. 
v. Wheeler, [1929] 2 Ch. 22 


owl ot . 


Refd. Cohen v. 


his violent & abusive conduct towards 
pitf., & the purticulurly injurious & 
malicious manuer in which certain of 
the trespasses were committed, the 


Cases 330-- 393. 


330. 


341. 


Add. Annotation :-—Refd. Hobbs v. Tinling, 
Jflobbs v. Nottingham Journal, [1929] 2 
k. B. 1. 

Add. Annotations :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 131 L. T. 652; 
Martin v. Stout, [1925] A. C. 359; Never- 
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of that duty being on deft.—FINLAY (JAMES) 
& Co. ve N. VY. Kwik Hoo Tone HANDEL 
MAATSCHAPPIJ, [1928] 2 K. B. 604; 97 
L. J. K. B. 817; 189 L. T. 582; 447. L. R. 
643; 72 Sol. Jo. 468; aff. [1929] 1 K. B. 
400, C. A. 


Add. Annotation :—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, 


Add. Annotation :—Refd. Martin v. Stout, 


Trustee v. 
Dixon-Johnson (1924), 131 L. T. 652. 


Add. Annotation :—As to (1) Apprvd. Hobbs 
v. Tinling, Hobbs v. Nottingham Journal, 


Add. Annotation :—-Refd. Martin v. Benson, 


Stop Ry. (Wembley) v. British Empire Ex- 51. 
hibition (1924) Incorporated, [1926] Ch. 877. 
Mentd. Berners v. Fleming, [1925] Ch. 264. [1928] 2 K. B. 604. 
343. Add. Annotations :—Refd. Finlay v. N. V. | go 
Kwik Hoo Tong Handcl Maatschappij, [1928] ° [1925] A. C. 359 
2 K. B. 604. Mentd. Northwood v. L. C. C. in eas - 
(1927), 137 L. T. 49 ; Robertsv. Anglo-Saxon 956. Add. Annotation :—Refd. Ellis 
Insce. Assocn. (1927), 96 L. J. K. B. 590. 
847. Add. Annotation :-—Mentd. Black v. Ad- 376. 
miraltv Comrs., [1924] 1 K. B. 661. Saas 
347a. .|—Pltf.’s duty to minimise damage is [1929] 2 K. B. 1. 
limited to doing what is reasonable in all the 377. 
facts of the case, the onus of showing a breach [1927] 1 K. B. 771. 
Part V.—Measure of Damages. 
388. Add. Annolation:-——Mentd. Ite anyon, | 393. 


Lanyon v. Lanyon, [1927] 2 Ch. 264. 


For the cross-reference following this case, 
“* As to interest under Civil Procedure Act, 


allowance of vindictive damages was 
justified & the amount thereof should 
not be reduced.—SPENCER vo. GRANT, 
11928}1 D L.A 820; (1928) 1 W. Ww. lh. 
190, 22 Sash. L. R. 365. -- CAN. 


PART IV. SECT. 2, SUB-SECT. 1.—B. 

341 x. —-— WO) CANADIAN FLEXIBLE 
SKATE Co., LYp. v MONARCH BRASS 
MANUFACTURING Co., LTbD., [1925] 2 
})). L RR. 887: 560. L. . 362-) CAN. 

341 xi. J—McKEeNNy 0. DRUM- 
MOND & DvVORETBKY (1926), 29 W. A. 
L. It. 6. -AUS. 

352i. Sule of  goods—-Refusal to 
accopt.) Unless @ purchaser has by 
the contract of sale a right to repudiate, 
he cannot repudiate the sale. If he 
docs 60, the vendor may sue the pur- 
chaser for the price, or 1e-sell the 
article; & if by such sale he incurs 
a loss, then the purchaser must make 
it good. But the vendor must take 
into cousideration such payments as 





the purchaser muy have made on 
account.—ITFOsTER vv. HELINTZMAN & 
Co., 11923] 4D. L. NN. 166.--CAN. 








352 11. —~  —-—]— BRADLNY 1, 
BAILKY & JASPERSON, [1923) 2D. L. lh. 
504; 52 0. L. Ik. 439 -—CAN. 

354 i. Antecupatory  breach.}-— 
Where there had been a breach of 
contract by defts.:—Held:  plitfs. 
were cntitled to nonmnal Cumages only, 
as when plifs. found that. defts. would 
not carry out the contract, they should 
have gone into the market & donb the 
best they could with a simular con- 
tract.--CAMPBELL v. MANLER (1919), 
43.0. L. RR. 395, 14 0. W. N. 348, 
affd. 15 O. W. N. 330.— CAN. 

sm. Trouble d risk attending 
nerformance of contract.) ~-In allowing 
damagos for wrongful repudiation of a 
contract te accept delivery of poles not 
yet cul :-—Held: there should be taken 
unto consideration the rish» of dis- 
appointment & difhculty m= entting 
& delivery that might arise from un- 
expeeted sources; & an allowance in 
reduction of dainages should be made 
for tbe release from the care, trouble & 
risk attending a full exccution of the 
contract. --CONNOkS v. MCGREGOR, 
11924) 2 DL. R. 86; 2 W. WwW. kh. 
“94: 20 Alta. L. R. 289.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 
364 iv. ---— ——- Z'v assault.)—On 








appeal from a judgment for pltf. in an 
action for assault the damupes were 
reduced to $10, the assault) having 
been iynerely a technical one. which 
apparently had been courted by pltf. 
with a view to an action for damages. - - 
HopuKINSON v, MARTIN, [1928] 3 
W. W. i. 763. --CAN. 

m i. ———~— Continuing contract with 
doctor.J---Where a person hus a contract 
with a doctor whereundtr be 1s entitled 
to the doctor's services when they arc 
required as o result of discase, accident 
or other causes, he cannot, 1n an action 
for damages for personal Injuries, 
recover ab damages the amount which 
such services Would have cost had he 
not entered unto such = contract.— 
TAYLOR v. TURNER, [1925] 3 D. L. Rh. 
574; [1925}) 2 W. W. Rh. 490.—CAN, 


PART IV. SECT. 3. 


qi. ——-- Conversion—Onus of proof.] 
—Where it was found that there was 
no authority in deft. bank to sell 
shares pledged as coUateral security 
Without Judicial process :—Held: as 
to damages, the burden was on the 
bank to show it got full value for 
the shares.—GmorGhkson v. DOMINION 
BANK, 11924] 3 D. L. R. 607; 2 W. 
W. it. 931.—CAN. 


PART V. SECT. 1, SUB-SECT. 1. 


380 xi. In an action for 
damages for breach of contract, the 
measure of damage is the estimated 
loss directly & naturally resulting 
from the breach thercof.—-HATFIrELbD 
& Co. v. CRONKHITE (1922), 50 N. B. lt. 
456.—CAN. 

380 xii. -J—In an action for 
damages for non-acceptunce of goods, 
the measure of damages is the esti- 
mated loss directly & naturally re- 
sulting in the ordinary course of events 
from the buyer's breach of contract.— 
RNicorp FounDRY & MACHINE Co. 4%. 
GARSON, [1923] 2 D. L. R. 1423; 50 
N. B. R. 110.—-CAN. 

380 xiii. —-—- Goods manufactured or 
partly manufactured.}--In respect of 
goods manufactured or partly manu- 
factured & ready or partly ready for 
delivery, before defts. repudiated their 
contract :—Held: pltfs. were entitled 
to recover, as damages for breach of 
contract, a sum equal to the contract 
price of the finished or partly finished 


580 











goods, less their value at the tame of 
or within a reasonable time of the 
breach. HAMILTON GicAR & MacnIni; 
Co. v. LEWIS BROTHERS, [1924] 3 
D.L. R. 367; 54 O. L. R. 585.—CAN,. 


380 xiv. -—— .J—In an action for 
negligence causing damage to poods 
the measure of dumuges 1s the deprecia- 
tion in the value of the goods as the 
result of the accident.—UoOPLEY ». 
FINKELSTEIN, [1928] 3 D. L. R. 671; 
[1928] 3 W. W. ht. 89. —CAN., 


sn. Consignment of wheat for sale— 
Failure to scell.j—Where grain is con- 
signed for sale & the consignee is m- 
structed to sell 1t as ,»oon as it is un- 
loaded, 1f the price be then a certam 
figure or better, but he neglects to 
carry out such Jnstructlons, the con- 
signor is entitleod in damages to the 
difference between the price at the 
tine of unloading & the lower price on 
the day when he learns that the grain 
has not been sold, even though he does 
not. immediately notify the consignee 
that lis instructions have not been 
carried out.—PARADIS v. FEDERAL 
GRAIN Co., LYb., [1925] 2 W. W. Kh. 
164.—CAN. 


sw. Agreement to exchange d& sell 
timber beriths—Loss of profits—-Sub- 
stantial damages.J]—KNOX & J.EWIsS 
v. HALL, [1927] 2 D. L. R. 11283 [1927] 
3.W. W. R. 27; 38 B.C. R. 348; revsd. 
sub nom. HALL v. Knox, [1928] 1 
D.L.3u%. 193; 11928] S.C. R. 87.—CAN. 
sh. Agreement to pay for mineral 
clam d> keep up assessment work— 
Claim allowed to lapse.|]—Held: the 
measure of damages was the value, if 
any, of the property lost.—McCGEE v. 
CLARKE, [1927] 1 W. W. Rh. 593; 38 
B. C. R. 165.—CAN. 
sd. Wrongful eviction of lessce.]—In 
regard to damages recoverable by a 
wrongfully evicted lessce, the case is 
governed by the general rule applicable 
to all breaches of contract, nutnely, 
that the party wronged is, so far as 
money can do it, to be placed in the 
same situation, witb respect to 
damages, as if the contract had bocn 
erformed. Compensation to the 
essee will not be confined to the value 
of the unexpired term, but will include 
all loss naturally resulting from tho 
eviction.—HAAOK v. MARTIN, [1927] 3 
af L. R. 19; [1927] Ss. C. R. 413.— 





1833 (c. 42), s. 28, & damages in lieu of such 
interest.}—See MONEY & MoNEY LENDING,”’ 
read ‘‘ As to interest under Civil Procedure 
Act, 1833 (c. 42), s. 28, & damages in lieu 
of such interest, see MoNEY & MONEY- 
LENDING.” 


408a. Option to purchase—Profit on resale lost by 


improper withdrawal.] — Plitf.. having an 
option from deft. to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,500, & then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft. had sold the property to B. for 
£4,000 :—Held : as specific performance of the 
contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft. as damages £500, the difference between 
the price at which the property was offcred to 
pltf. & that at which pltf. contracted to sell 
it.—GoFFIN v. HOULDER (1920), 90 L. J. Ch. 
488; 124 L. T. 145. 





412a. Continuation of contract depending on third 


424. 
426. 


426a. 





party. |—Defts. agreed in writing to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
pitfs.’ profits on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 


Part VI—Liquidated 


Add. Annotation :— Generally, Refd. Admiralty 
Comrs. v. S.S. Chekiang, [1926] A. C. 637. 
Add. Annotations :—As to (2) Apld. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 
Generally, Mentd. Palmolive Co. (of England) 
v. Freedman (1927), 44 T. L. R. 86. 


.|—Deft. was a member of pitf. society, 
which was formed to organise the marketing 
of home-grown hops by their sale through pltfs., 
& by a written agreement deft. undertook 
to deliver to pltfs. all hops grown or produced 
by him in 1926 on certain land. The agree- 
ment also provided that if deft. failed to 
deliver to plitfs. the hops or disposed of them 
otherwise than through pltfs., he would pay 
to pltfs. as & for liquidated damages £100 per 





413. 


418. 


420. 


Vol. XVII.— Damages. Cases 393— 506. 


in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pltfs. for five months defts. repudiated it :— 
Held: as the continuation of the agreement 
between pltfs. & defts. for more than six 
months dependcd on the volition of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, plt{s. were 
entitled only to damages in respect of a 
period of one month.—FRANCO-BRITISH SIIP 
STORE Co., LTp. v. COMPAGNIE DES CHAR- 
GEURS FRANCAISE (1926), 42 T. L. R. 735. 


Add. Annotation :—Refd. Tolley 7. Fry J. S. 
& Sons (1929), 46 T. J. R. 108; Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. Mentd. 
Hardie & Lane v. Chiltern, [1928] 1 K. B. 663. 


Add. Annotations :—As to (1) Apld. Smith v. 
Schilling, [1928] 1 K. Lb. 429. As 7o (2) Refd. 
Martin v. Benson, [1927] 1 K. B. 771. 


Add. Annotation :—Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 


Damages or Penalty. 


455. 
461. 
506. 


Held: as a breach of the agreement might 
occasion serious damage which it) might be 
difficult to value exactly or ascertain before- 
hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages.—ENGLIsn Hor GRowrErRS v. DER- 
ING, [1928] 2 K. B. 174; 97 L. J. K. B. 569 ; 
1389 L. T. 76; 44 T. L. RR. 4438, C. A. 

Add. Annotation :—Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 
Add. Annotation :—Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 
Citation :-—For “ on appeal” read ‘“ subse- 
quent proccedings.”’ 


Annotations :-—Delete © Generally, Mentd. Z’e Hall (1864), 


11 TL. T. 579.” 


acre or proportionately on a less acreage :— 


sf. Lease of racehorse to trainer for 
specified period—Oumner taking horse 
away before expiration of neriod-— Loss 
of prospective winnings recoverable.|-— 
Hown v. ‘TkreFy (1927), 27 S. R. 
N.S. W. 301; 44 N.S. W. W. N. 102. 
—AUS. 

sg. Measure sclected by plaintiff.)}— 
BURKARD & Co., LTD. v. WAnHLEN 
(1928), 28 S. R. N.S. W. 607; 45 
N. S. W. WwW. N, 201.-—A US. 


PART V. SECT. 1, SUB-SECT. 2. 


414 ii. Revsd. on other grounds, 
Q.R.15 K. B.11; (1907) A. C. 454. 


414 viii. ———.]—PAFFARD v. CAVOTTI, 
Laat D. L. R.111; 63 0. L. R.171. 


PART VI. SECT. 1, SUB-SECT. 2. 

424 vii. .}—A rate of damages 
provided for in a contract between a 
co-operative co. & a growcr of fruits & 
vegetables, under which the latter 
ugreed to deliver all his products to 
the co. to be marketed by it, for the 
breach thereof :—Held: to be liqui- 
datcd damages & not a penalty.— 
ASSOCIATED GROWERS OF BRITISH 
CoLUMBIA, LTD. v. BRITISH COLUMBIA 





Fruit LAND, LTp., [1925] 1 D. L. R. 





8717; [1925] 1 W. W. R 505; Set 
B. C. R. 533.—CAN. 
424 viii. }—A contract between 


pitts. & deft. provided that should deft. 
fail to deliver to pltfs. all the wheat 
covered by the contract, he would pay 
to pitfs. as liquidated damages 25 cents 
per bushel for al] wheat which he 
should have failed to deliver :—Zd/cld - 
the 25 cents ver bushel was not a 
penalty but Jiquidated damages.— 
SASKATCHEWAN CO-OPERATIVE WHEAT 
PRODUCERS, LTD. v. ZUROWSRKT (Sask.), 
11926] 3 DPD. L. R. 810; (1926) 2 
W. W. R. 604.—CAN., 

424 ix. -/-BoucauT Bay Co., 
LTrp. v. Tre COMMONWEALTH, [1927] 
Argus L. R. 415.—AUS. 


PART VI. SECT. 1, SUB-SECT. 8. 


442 i. Onus of disproof.) 
—If the sum mentioned in a bond is 
expressed to be a penalty, the onus of 
showing that it was intended as lqui- 
dated damages is on the person assert- 
ing it.—-R. (A.-G. OF CANADA) vt. 
LONDON GUARANTEE & ACCIDENT Co., 
Lrp., [1920] 2 W. W. KR. 83.— CAN. 


o8l 











448 iii. — -.}--Where a sum 
is staupulated to be paid as hquidated 
damages, & 18 payable, not on the 
happening of a single event, but of 
one or more of a number of events, 
some of which wmght result in incon- 
siderable damage, the ct. may dechne 
to construe the words ‘ hywdated 
damages ”’ according to their ordinary 
meaning & may treat such @ sum as a 
penalty. — SHATILLA v.) FRINSTLIN, 
11928])3 D.L. R. 1035; 16 Sash. L. 1 
454: {1923} 1 W. W. R. 1474 —CAN. 


453 iv. we 2leld:) having 
regard to the language in a clause of a 
contract of service, fixing @ sum AS 
hqwudated damages for violation by 
deft. of any or all of the provisions ol 
the contract, the sum fived Was not 
in the nature of a penaltv. Domi- 
NION ART Co., Lrp. vt. MURPHY (1923), 
540. L. RR. 332.-- CAN. 


PART VI. SECT. 1, SUB-SECT. 5. 


471 ii. —~— —--— —--.]— The sum 
mentioned in a bond given under 
Canada Grain Act by one licensed to 
operate a country clevator :-—Held : 
to be a penalty & only recoverable to 











Cases 561—612a. 


561. 


574a. 


Raiinaione: -—Mentd. Harvey v. Bridges (1845), 
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Part Vil—Pleading, Proof and Assessment. 


Add. Annotation: —- Mentd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 

Contingent damages.|—When a 
verdict is found for deft. upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent. 
of deft.--NEWTON v. HARLAND (1840), J] 
Man. & G. 644; 
350; 133 EH. R. 490. 








3 Dow. &Ih. 


oo: WEDS ». Burroughes (1846), 3 C. B. 85: Davis v. 


Burrell 


714; 
Death Insce. v. artery (1861), 5 11. T. 20; 
Higgs (18615, 10 C. BL. N.S. 713; 
31 L. T. 90; 
Kdridge v. 

Hawkes (1881), 18 Ch. D. 199; 
60 L. J. Q. B. 464; 
f1920) 1 


1851), 10 C. B. 821; Delaney »v. Fox ora ta 
. 8. 166; Carter v. Hughes (1858), 2 H. & N 
Pollen +. Brewer (1859), 1 no T.. 0 Accidental 
Blades v. 
Telford v. Laws (1874), 
Beddall v. Mattlend eta 17 Ch. D. 174; 
Hawker (1881), 50 L. J. Ch. 577; WKdwick v. 
eae v. Foley vomit 
eae Hemmings v. Stoke Poges Golf Club 
. B. P 


576. After this case add ‘‘——In matrimonial 


592a. 


594. 


causes.|—Sce HUSBAND & WIFE, No. 4677a.”’ 
-|—Where a jury has improperly 
awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirect the jury; he has no power to enter 
judgment for the capitalised amount of the 
annuity. FOURNIER v. CANADIAN NATIONAL 





Ry. Oo., [1927] A. G. 167; 95 L. J. P. CG. 
177; 135 L. T. 609; 42 T. L. R. 629, P. C. 


Add. Annotation :---Refd. Martin v. Stout, 


601. Add. Annotation : 
602. Add. Annotation :—Refd. 
604. Add. Annotations :—-Refd. Ellis’ 


1 Scott. N. R. 474; 2 Jur. | 





612a. 





N.F. Peyrae v. Wilkinson, 
[1924] 2 K. B. 166. 

Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Oh. 451. 

Trustee v. 
Dixon-Johnson, [1924] 2 Ch. ¢€51. Mentd. 
Richardson v. Richardson, [1927] P. 228. 


611. Add. Annotation :-——Folld. Peyrae v. Wilkin- 


son, [1924] 2 K. B. 166. 


612. For the existing paragraph in original volume 


substitute the following paragraph :— 


-+-In an action in this country 
for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became due & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment. — PEYRAE v. 
WILKINSON, [1924] 2 K. B. 166; 938L.J.K. 3. 
121; 130 L. T. 


-.|—Between 1903 & 1909 pltfs., 
Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable :—Held: judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 











[1925] A. C. 359. 


598. Annotation :—For ‘‘ Refd. S.S. Celia uv. S.S. 
Volturno, [1921] 2 A. C. 544,” read ‘‘ Expld. 
Celia v. S.S. Volturno, 


8.8. 
544,” 


the extent of the actual loss shown, 
there being no evidence to show it 
was intended as lquidated damages, 
& because the conditions of the bond 
consisted in the perforinance of nanny 
acts, some of which might be of groat 
& others of trifling inportance.—R. 
(A.-G. OF CANADA) v. LONDON GUA- 
RANTEE & ACCIDENT Co., LTn., [1920)} 
2W. W. R. 83—CAN. 


PART VI. SECT. 1, SUB-SECT. 6. 


pi. ——-- .fgreement for share of profits 
iijidee oplion—Failure to tuke up option 
~——Jagidated damages J—KRXNNEDY ¢. 
HARRIS (1912), 23 O. W. lt. 179: 
40. W. N. 183; 7 D. L. R. 291.— 
CAN. 


PART VI. SECT. 1, SUB-SECT. 7. 


629 iii. ~-——-_ - -—~. J--Pl tf. gave deft. 
the oxclusive agency for six months 
for the sale of certain land. Deft. 
covenanted that if he failed to effect a 
sale of 1,000 acres in the first six 
months he would pay as liquidated 
damages an amount equal to $2 per 
acre for each acre of the 1,000 acres 
unsold. Deft. failed to elfect. a sale: 
-~-lJeld: nota ponalty, but liquidated 
damages arising On proof of failure to 
mike the sales, without having to show 
actual loss.—NORTHERN TRUSTS Co. 
» JRASMUSSEN, [1924] 2 W. W. 
1015.— CAN. 


PART VII. SECT. 1. 


549 xv. -—--~~— .}— To recover 
special damages, a pitf. must or Pivenly 
eluim them in his pleadings & prove 





them strictly at. the trial.-—CARROLL 


® BAER, [1924] 2 D. lL. R. 462; 1 
Bane kK. 1249; 18 Sask. L. R. 298, 


549 xvi. N, P. 
CORPN,, 


Borr wo. OSHAWA 
WILKINSON 7. OSHAWA CORPN., 


the date when those amounts became due.— 


431 ; 


[1921] 2 A. C. 


BUERGER v. 
Co. (1927), 
43 T. L. R. 601, C. A. 

Sell ola :—Refd. Perry 7. Inquitable Life Assce. Society of 


NEw YoRK LIFE ASSURANCE 
96 L. J. K. B. 980; 137 lL. T. 


U.S. A. (1929), 45 'T. Lb. i. 


[1926] 4 D. Il. R. 1138; 59 O. L. R. 
520.—CAN. 
549 xvii. -——.]—~In an action 





for breach of covenant by delaying 
the completion of a railway crossing, 
which afforded the best road to pltf.’s 
Baw mill :—fleld ;: evidence of special 
damage was not admissible, none being 
alleged in the doclaration, & pltf. not 
having notified defta. at the time of the 
fact of his suffering the loss of profit, 
which constituted the alleged damages. 
—SHAVER v. GREAT WESTERN Ry. Co. 
(1857), 6 C. P. 321.—CAN. 


PART VII. SECT. 2. 


559i. Necessity for proof of special 
damage.|—On a claim for damages for 
personal injuries, pltf. cannot claim 
for special damages for nursing where 
he fails to show that he has either 
paid or is under any legal obligation 
to pay for the nursing done; the fact 
that he intends to pay a sum to his 
nurse is not sufficient.—-CARROLL ». 
BAER, [1924] 2 D. L. R. 452: 1 
W. W. R. 1249; 18 Sask. L. R. 292, 
—CAN. 

ci. ——.]—-CLAUSEN ». CANA- 


PIAN TIMBER & LANDS, LTp. (1925), 
35 Bb. C. R. 461.—CAN, 


PART VII. SECT. 8, SUB-SECT. 2. 


575 ji. On same principles as 
jury.j—l1n assessing damages against. 
a member of the Winnipeg Grain 
Exchange for wrongfully closing out. 
the account of a customer, a ju 1s 
not bound to take the highest peak as 
the measure thereof, but may base his 
assessment upon the principal adopted 
bv juries.—NELSON  v. ser cee? & 
BOTYTERELL (1915) 30 W. L. R. 822; 
8 W. W. 1.144; 25 Man. L. R. 244.— 


CAN. 
-~——.}—When the writ in 








579 vi. 


an action, under Wrongs Act, 1915, 
Part IIJ., has been endorsed for trial 
with @ jury. sect. 16 of that Act makes 
the jury the tribunal to assess the 
damages. If interlocutory judgment 
be entered in default of appearance, 
Ord. XIII., r. 5, does not, in the absence 
of consont, ot the parties, enable the 
prothonotary to ascertain the damages. 
The deft. is entitled to notice of the 
assessment of damages by the jury.— 
WaALsn ». MOMICHARL, [1928] V. L. Rh. 
345; {1928] Argus L. R. 195.—AUS. 


PART VII. SECT. 3, SUB-SECT. 3.—B. 


598 i. Amount due in foreign currency 
—Date of judgment sucd on.}—Where 
deft. in a suit in Bombay contended 
that the rate of exchange should be 
that on the day on which the ct. 
pronounced judgment :—WHeld : the rate 
to be taken was that prevaliog on the 
sid pa ere was given in the High 

ngland, which gave pltf. the 
haere of action for the suit in Bombay. 
—MADHAVJI VISRAM v. RAMNIKLAL 
VADILAL (1921), 1. L. KR. 47 Bom. 
487.—IND. 

si. ne ABA : the rate for 
conversion of dividends payable in 
foreign curroncy was the rate ruling 
on the date when cach dividend became 





due.—THE be v. Pe 
11927] 3 D. L. R. 40; [1927] 8. C. Rh, 
420.— CAN, 








608 iii. J—In cases of 
breach of contract, the date on which 
the rato of exchange is to be taken for 
the purpose of converting one set of 
currency into another is the date on 
which under the agreement the teseaph 
was to be paid & on which a breac 


occurred by its not being paid.— 
SHaKooL & Co. v. FINLAY FLEMING 
hk. 1 Ran. 339.--- 


& Oo. (1923), I. Ih. 
IN 


Vol. XVII.—Damages. Oases 6138—832a. 








618. Citations :—Add ‘“‘15 Asp. M. L. C. 570.” 673. Add. Annotation :—Refd. Canadian Pacific 

: Delete ‘‘ revsg. S. C. sub nom. DREYFUS & Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
10. v. ATLANTIC SHIPPING & TRADING Co. 369. 

(1921), 37 T. L. R. 417, C. A.” 721a. -—-—.]—The Ct. of Appeal may set aside the 

Annolations :—Delete ‘‘ Mentd. Czarnikow assessment of damages by a jury where the 

v. Roth, Schmidt (1922), 92 L. J. K. B. 81; amount assessed is so small or so large as 

Ford v. Compagnie Furness (France), [1922] that twelve sensible jurors could not reason- 

2 K. B. 797; Pinnock v. Lewis & Peat, ably have given the verdict, or as to lead the 

[1923] 1 K. B. 690.”’ ct. to the conclusion that the jury must have 

614. Add. Annotation :—Consd. Anderson v. Equit- taken into consideration matter which they 
able Life Assce. Soc. of United States (1926), ought not to have considered, or that they 
134 L. T. 557. ais omitted to pay oo uaa which 

, is ce “ See. al nen ey ought to have considered.—SMITH v. 

Ce eT ae Ne SoHILtna, [1928] 1 K. B. 429; 97 L. J. 

618, Add. Citations :—93 L. J. Ch. 263; 130 Be te eee omen tO ne 
L. T. 109. eae ae 
Add. Annotations :——As to (1) Consd. Anderson OTe Nae Anpiabons ta aay ene sae Gar ae 

: : : : Hlobbs v. Nottingham Journal, [1929] 2 

v. Equitable Life Assce. Soc. of United States kK. B. 1. Refd. Tolley v. Fry J. S. & Sons 

> 8 Ke . ° e e iS . A We kde QW b Y 

(1926), 134 Ll. T. 557; Buerger v. New York (1929), 46 T. L. R. 108 Mentd. Williams 7 

Life Assce. (1927), 96 L. J. K. B. 9380. Gene- BR: : Onto (1, : aa 

rally, Refd. Ellis’ Trustee v. Dixon-Johnson ao Ue tel lees 

[1924] 2 Ch. 451 " ’ 751. Add. Annotation :—Refd. Smith v. Schilling, 

625. Add. Angola ionss= As to (2) Refd. Tolley Laid Gleaner 
o Bry 0.8) © Sons (1080) 240 Ta 108, Caer oe ee oe EIN Oe aT, 
Generally, Refd. Watt v. Longsdon (1929), peat ; 

98 L. J. K. BK. 711. Generally. Mentd. Wardic 753. Add. Annotation :—Mentd. Hearn v. Southern 

& Lane v. Chiltern, [1928] 1 K. B. 663. ty. (1925), 41 T. L. R. 305. 

626. Add. Annotations :—Refd. The Koursk, [1924] 764. Add. Annotation :—Retd. Hobbs v. Tinling, 
P. 140; Pirie v. Richardson, [1927] 1 Kk. LB. Jlobbs v. Nottingham Journal, [1929] 2 
a aon Cumberland v. Lanarkshire K. B. 1. 

shi eile ioe de Peer one Stee 7184. Add. Annotation :—Refd. Smith v. Schillin 

688. Add. Annotation :—Consd. The Koursk, [1924] ” 11928] 1 K. B. 4209. re 
make ' '784a ]—SMITH v. SCHILLING, No. 721a, ante 

648. Add. Annotations :—Consd. Wing Lee v. Lew, ; oes ie eee : : 
[1925] A. Cc. 819. Refd. Ilobbs v. 'Tinling, 830. After this Cape add “See, also, JURIES, Vol. 
Hobbs v. Nottingham Journal, [1929] 2 AXX., pp. 215, 246. 

K. B. 1. 832a. ———.|—-SMITH v. Scrat.nina, No. 721a, ante. 
PART VII. SECT. 3, SUB-SECT. 4. not thought to be unconscionable but NoRFoLK Ry. Co. (1889), 19 O. R. 
O27 11, =} Gar Go., Tem. m Gnly ckveenive, ip oumht ts Lo est aside 152. GAN. me 

Oe Ree baND: fF 1081s 60 thing which thoy ought not to have games Ye wigan Mntement lop chain 


PART VII. SECT. 3, SUB-SECT. 5. 


Bi. Right of—Defendant not en- 
titled to examine plaintiff with view to 
assessment of damages.|--KONG YOUNG 
v. SHING WAH, [1928] 3 D. lL. R. 481; 
62 O. L. R. 370.—-CAN. 

st. When assessment must be by 


master.) — HENNIGAR tv. HENNIGAR 
(N. B.), [1926] 1 D. L. R. 891.—CAN. 


PART VII. SECT. 4, SUB-SECT. 3.—A. 


661 x. -J}—CoGHLIN v. LA 
FONDHERIE DE JOLIETTE (1903), 34 
Ss. C. R. 153.—CAN. 

661 xi. -}—Where damages 
are clainned for the depreciation in 
value of an article, the basis of assess- 
ment is the difference between the value 
of the article immodiately before it 
was damaged & its valuc immediately 
afterwards. Where damages have been 
assessed on a wrong principle a new 
trial will be ordered.— DRYDEN v. ORR 
(1928), 28 S. R. N.S. W. 216; 45 
N. Ss. W. W. N. 44.—AUS. 


PART VII. Peer é, SUB-SECT. 8.— 
s a td 

680 v a. .]}—Held: althourh 
the damages were excessive, the ct. 
would not interfere upon that account. 
—~—MOMONAGLE v. ORTON (1888), 5 
Man. L. R. 193.—CAN. 

680 xi. .] ~New trial granted on 
payment of costs on the ground of 
excessive damages.—STOCK v. GREAT 
WESTERN Ry. Co. (1858), 7 C. P. 626.— 
CAN. 

689 i. Misconduct of jury.)}—- 
Where an assessment of damages Is 





























taken into account & failed to take 
into account something which they 
ought to have taken into account — 
COSGROVE v. CANADIAN NATIONAL 
HarILways, [1923] 4 D. L. R. 818; 
[1923] 3 W. W. fh. 1152.—CAN. 


692 viii a. -}—Whero 
the damages wore oxccossive :—ZIlcld : 
there should be a now trial, unless 
pltf. consented to reduce his verdict.— 








See ee 


CLARKIS v. MURRAY (1877), Z'em. 
Wood, 127.—-CAN. 
692 xviii. ——— ——.}—In an 





action for damages for breach of con- 
tract, the jury awarded pltf. £30 for 
special dainages, including law costs, 
£250 for loss of profits, & £20 for 
goneral damages. Deft. moved for a 
new trial upon the ground that the 
award of anything more than a merely 
nominal sum as gencral dainages was 
excessive :—fleld : as uo substantial 
wrong or miscarriage of justice had 
been occasioned, a new trial ought not 
to be ordered, but the Judgment should 
stand, subject. to pltf. consenting to 
the elamination of the amount awarded 
as general damages.—STKWART v. 
ee fi925) N. Z L. R. 400.— 


692 xix. ———- ———- -——-. }—-GoLDMAN 
v. Kirby & Sons, Lrp., (1927) 8. R. 8. 
58.—AUS. 

705 ii a. --—— -----.]—In an action 
for work & labour, the second trial 
being before a special jury struck by 
defts., & the verdict being larger than 
before, the ct. declined to intorfere 
for excessive datmages.-—~STOCK  v. 
GREAT WHEATERN Ky. Co. (1858), 9 
Cc. P, 131.—CAN. 


705 iii, -——-.}—MASON v, 


583 


SoutTyv 


amended by trial gudge.j—In an_ action 
of trespass to a certain lot of land & 
expulsion of pltf. therefrom, _ pltf. 
claimed $500, the jury assessed the 
damages at $1,500, & the trial judgo 
amended the statement of claim 
accordingly -—Aeld : the damages were 
excessive, & a new trial was granted.— 
ROBINSON . FLALL (1882), 1 O. RR. 266. 
—CAN. 

705 v. Unless party agreed to 
reduction of damages.|——SIBBALD v. 
GRAND "TRUNK Ky. Co., TREMAYNE v. 
GRAND ‘TRUNK Ry. Co. (1890), 19 
O.' R. 161.—CAN. 

731 ix. —-— ——-~.]—In an action to 
recover an amount due under a contract 
for purchase of an hotel, deft. set up a 
breach of warranty, but. at the trial a 
plea of misrc presentation was sub- 
stituted. The jury wore directed that 
the proper measure of damages recover- 
able by deft. would be that applicable 
in an action on a breach of warranty -— 
Held: there should be a now trial, for 
the purpose of assessing damages upon 
tho basis of the difference between the 
market price at. the date of the contract 
& tho contract price.—HARDMAN 0. 
McLrop (1926), 26 8. Ro. N.S. W 
578: 43 N.S W.W.N. 194.--AUS, 





PART VII. ake hes SUB-SECT. 3.-— 
. (C). 


748 i. Mistake-—-lcluny unon wrong 
principle.j—Where a jury usscssed 
damages on a wiong principle :—Held : 
the ect. would set, aside the verdict on 
the ground of excessive damage having 
been given.—-FENERTY 0. HALIFAX 

XOUNTY (1858), 6 N.S. TR. (2 Thom. 


412,.—_CAN. 


Cases 2--581. 


DEEDS AND OTHER 
Part |.——Deeds. 





ENGLISH AND Emprre Dicest SUPPLEMENT. 


INSTRUMENTS. 


2. Add. Annotation :—Mentd. Re Grove-Grady, 262. Add. Annotation :—Mentd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. Plowden v. Lawrence, [1929] 1 Ch. 557. 
18. Add. Annotation :—Mentd. Milsted v. Hamp seg 
& loss & Glendinning (1927), Ti Sol. Jo. 845. | 449 Sat Fee lac 
57. Add. Annotation :—Refd. Messager v. British = sees . : 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 457. Add. Annotation :—Refd. Jenkins v. Jenkins, 
74. Add. Annotation :—Refd. Importers Co. ¥ [1928] 2 K. B. 501. 
Westminster Bank, [1927] 1 K. B. 869. 464. Add. Annotation:—Apld. Re Clout & 
149. Ae Rae :—Mentd. Nagoremull v Frewer’s Contract, [1924] 2 Ch. 230. 
Triton Insce. (1924), 41 T. L. R. 168. l Pena : 
166. Add. Annotation: — Refd. Wumphrey & may Fee aoe L . a ° Buea Redo OBEAAE 
Denman v. Kavanagh (1925), 41 T. le R. 378. : ewe ye, its ‘ 
194. Add. Annotation: —Mentd. Tournier v. 490. Add. Annotation :—Refd. In the Estate of 
National [Provincial & Union Bank of Southerden, Adams v. Southerden, [1925] 


England, [1924] 1 K. B. 461. 


P. 177. 


Part Il.—Instruments Under Hand—Non-Testamentary. 


527. 


Add. Annotation :—Mentd. Inche Noriah 
Binte Mohamed Tahir v. Shaik Allie Bin 
Omar Lin Abdullah Bahashuan, [1929] A. C. 
127. 


555. Add. Annotation :—Consd. Swift v. Board of 


Trade, [1925] A. C. 520. Refd. Maine & 
New Brunswick Electnenl Power Co. 7. Hart, 


[1929] A. C. 6315; Simpson v. Maurice's 
Exors. (1929), 46 5 LR. 58). 


557. Add. Aieotation :—Mentd. Rye v. Purcell, 


11926] 1 K. B. 446. 


Part Ill—lInterpretation of Deeds and Non-Testamentary 
Instruments. 


581. Add. Annotations :— Refd. Sharpe & Dohme 


PART I. SECT. 2, SUB-SECT. 1. 


Inc. v. Boots Pure Drug Co. (1927), 44 R. P.C. 


| 


(1908), 1 Sask. L. 


867: British Thomson-Elouston Co. v. Metro- 
politan-Vickers Electrical Co. (1928), 45 


R. 626: 6G agreement between pitf. & defta. for 


17 ii, ——- Whether gift intendcd J— 
Where a conveyance or mtge. Is 
expressed to be for valuable covpidera- 
tion, but the fact is that none was paid, 
nothing but the clearest evidence cain 
avall to show that a gift was intended, 

-~JOHN DEERE PLOow Co., Ln. 9, 
Putuns & Spoun, (19287 3 WW. W. R. 
686.—-CAN. 


PART I. SECT. 5, SUB-SECT. 1.—A. 


sa. Proof of SE ier wuhin 
county—9 Pact. c. 34, 8. 7.J—Re York 
Country REGISTRAR (1847), o U.-Co-R, 
188.—CAN. 


PART I. SECT. 5, SUB-SECT. 1.—E. 


183 iii. Attestation required by 
statute—Deed improperly attested— Hre- 
cution admitted by grantor.j—Held : 
as the mtge deed was not attested 
within Transfer of Property Act, 
&. 59, it was invalid in spite of the 
grantor's SO ae , 
RAM Hari LAL (1925), L. R. 52 Ind. 
App. 362.—IND. 

sh. Certificate of—Sufficiency of— 
Abscnee of date.)-—lleld : the deed was 
prorers recorded.—_McKENZIE 1. 

sAMONT (1877), 11 N.S. R. (2 R. & C.) 
517.— CAN. 


PART I. SECT. 5, SUB-SECT. 2.-—C. 


231 vir. - —-- - ——.]—HUGGARD v. 
& SASKATCHEWAN LAND 





CORPN. 
W.L. RR. 645; 8W.L. R. 866.—CAN. 


PART I. SECT. 5, SUB-SECT. 4. 
hi. ——- Jiand Act, 1888, &. 26. J: 
— Hiorirn v. SMITH (1897), 5 B. C. 
2369— CAN. 
PART I. SECT. 5, SUB-SECT. 7.—A. 


e i. -}—Some of the persons 
named as joining in a covenant cannot, 
be bound, where the others who are 
named, & whose concurrence is neces- 
sary to the accomplishment of the 
object. recited 1n the deed, have not 
joined.— Moore v. IRWIN, [1926] 4 
D.L. R. 1120; 690. L. R. 546.—CAN, 


PART I. SECT. 6, SUB-SECT. 1. 


406 iv. -}-A deed under seal 
cannot bind a person who is net a 
party to the deed.—BATYLE Crerk 
TOASTED CORN FLAKE Co. v. KELLOGG 
TOASTED CORN FLAKE Co., [1923] 
4 a ce R. 543.—CAN. 


| ~FAULKNER v FAULK- 
erie 23 0. R. 252.—-CAN. 


PART I. SECT. 7. 


425v. —— ——.]—BENNETT v. 
KIpn, (1926) N. 50.— IR. 


PART I. SECT. 8, SUB-SECT. 3. 

b i. - BALES (1878), 
25 Gr. 593.—CAN. 

PART I. SECT. 8, SUB-SECT. 5. 

454 vi. —— —~.]}—Under 
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an 


the sale of a business the latter under- 
took to incorporate a co. & to assume & 
pay the amount due on a chatte) mtge. 
In carrymg out the agreement pltf. 
signed what he thought was a were 
transfer of the business fo the co., but 
which was in fact a new agreement 
which expressly released defts. from 
its obligation to pay off the chattel] 
mtge. There was no evidence of any- 
thing being said to or by pltf. with 
respect to such release, & the evidence 
as to whether he read the new agree- 
ment over before Figning it was con- 
flicting :—Jield: the oe had been 
Peay inserted, & pltf. was en- 
titled to be indemnified by defts. 
against. his liability on the mtge.— 
JACK wv. NANOOSE WELLINGTON COL- 
LIERIEA, Lirp., [1925] 3 D. L. kh. 398; 
J1925] 2 vie Ww. R. 267; 35 B.C. R. 
295.—CAN 


PART III. SECT. 1. 


sd. Parent & child baring same name 
—Noaddiion of ** senior ” or** gunior ’’ 
—Presumption in favour of parent.}— 
Nrw BRUNSWICK POWER Co. tv. PRICK 
Harr (1924), 52 N. B. R. 1.—CAN 


PART III. SECT. 2. 


576 —_—— oo v. 
Dawzine (1870), 13 N. 
149.—-CAN. 


Foaa & 
. R. (2 Han.) 


582. 


R. P.C. 1. Mentd. Pope Appliance Corpn. 
v. Spanish River Pulp & Paper Mills, [1929] 
A. C. 269. 


Add. Annotation :—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1929] 
1 kK. B. 400. 


587. Add. Annotations :—Refd. 'Tournier v. National 


592. 
597. 


617. 


622. 


627. 


631. 


665. 
679. 
697. 
700. 
701. 
7143. 


PART II. SECT. 3, SUB-SECT. 3.—A. 


682 ii. 
ERS Lirk INSURANCE Co. v. SWINNEKIY, 


Provincial & Union Bank of England, [1924] 
1 K. B. 461; Livock v. Pearson (1928), 33 
Com. Cas. 188. - 


After this case insert ‘‘ See, generally, CoNn- 
TRACT, Vol. XII., pp. 79 et seq.”’ 

Add. Annotation :—Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

Add. Annotation :—Mentd. Charles v. Cardiff 
Collieries (1928), 44 T. L. ht. 448. 


Add. Annotations :—Apld. G. W. Ry. v. S.S. 


Mostyn, [1928] A. C.57. Refd. Abrahams v. 
MacFisheries [1925] 2 Kk. B. 18; British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405; Dee Conservancy Board 7. Mc- 
Connell, [1928] 2 K. B. 159. Mentd. The 
St. Nicolai (1925), 133 L. T. 640; Witham 
Outfall Board v. Boston Corpn. (1926), 1386 
L. T. 756; Tolley v. Fry J. 8. & Sons (1929), 
46 T. lL. R. 108. 

Add. Annotation :—Refd. Greenhill v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 

Add. Annotations :—Consd. Sherwood  v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
v. Murphy (1924), 41 T. L. R. 153. 

Add. Annotation :—Apld. Saunders v. Young’s 
Brewery (1925), 42 T. L. R. 136. 

Add. Annotation :—-Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

Add. Annotation :—Refd. Samucl v. Dumas, 
[1924] A. C. 4381 

Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Refd. 
[1928] P. 180. 


Add. Annotation :—Refd. Herbert’s Trustee 
v. Tliggins, [1926] Ch. 794. 


The Penelope, 





--——-. ]}-—--MANUFAOTUR- 
] 154; 


Vol. XVII.— Deeds. Cases 581—900. 


750. Add. Annotations :—Refd. Re Hammond, Parry 


786. 


792. 


801. 


815a. Recurring words—Same 


822. 


825. 


842. 
853. 


877. 


882. 


893. 
895. 


900. 


gwciumunl, LTD. t. DOME LUMBER Cu., 
LTp. & Tnompson, [1923] 2 D. L. Ik. 
1 W. W. R. 989.— CAN. 


v. Hammond, [1924] 2 Ch. 276. Mentd. Re 
Ilack, Beadman v. Beadman, [1925] Ch. 633. 

Add. Annolation:—Refd. The Ruapehu, 
[1927] P. 47; Shaw v. Public Trustee (1929), 
141 L. T. 465. 

Add. Annotation :—Consd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

Add. Annotation :—Mentd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

construction.|— 
There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort 
to the device.—WATSON v. Haaarrr, [1928] 
A. ©. 127; 97L. J. P. C. 33; 1388 L. T. 306 ; 
447. L. R. 90; 71 Sol. Jo. 963, P. C. 

Add. Annotation :—Mentd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

Add. Annotations :—Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394. Refd. Phipps v. 
Rogers, [1925] 1 K. B. 14. 


Add. Annotation :—Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 


Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


Add. Annotations :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. Mentd. 
Kdwards v. AL-G. for Canada (1929), 46 
T. L. 1. 4. 

Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 


Add. Annotation :—Consd. Ite Ellwood, [1927] 
1 Ch. 455. 

Add. Annotation :—Refd. Wilston S.S. Co. v. 
Weir (1925), 31 Com. Cas. 111. 


Add. Annotations :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730; 
A.-G. v. Blackpool Corpn. (1928), 92 J. P. 50. 
Mentd. Pailin v. Northern Kmployers’ Mutual 
Indemnity Co , [1925] 2 K. B. 73. 


an adequate & sufficient definition, 
with convenient ecrtainty, of what is 
intended to puss by a deed, any sub- 


11925] 2 D. L. R. 503.—CAN. 


PART III. SECT. 3, SUB-SECT. 3.—-B. 


705 xi. -F-In_ do- 
ciding whether a given transaction 15 
an out & out sale with a condition for 
re-purchase or a mtge. by conditional 
sale, 1t 18 the intention of the parties 
at the time of entering into the transac- 
tion which must be regarded. That 
intention must be gathered from the 
terms of the deed itself & the surround- 
ing circumstances.—BiIsKAWBAD  v. 
MUKAMNAD (1923), I. L. R. 45 AML 
58.—IND. 

705 xii. -}~—Tho in- 
tention of the parties to an instrument 
must be collected from the language of 
the instrument, & may be elucidated 
by the conduct they have pursucd.— 
MIDNAPORE ZAMINDARI Co., LTD. v. 
MUKTAKFSHI PATRANI (1926), 1. L. R. 
6 Pat. 51.—IND. 


PART III. SECT. 3, SUB-SECT. 4. 


716 xxi. -}/~When a_soperson 
agrees to purchase, he impliedly cove- 
nants to pay in the absence of terms 
exhibiting a different, intention, but 
the whole document must be con- 
etrued & may show that such implica- 
tion 18 not to be drawn.— GRIEVE 





ee ee 

















716 xxii. ~--—BARTEL v. BrYba 
(N. B.), [1926] 1 D. L. R. 1196.—CAN, 

716 xxiii. -J—-When under the 
terms of a Kabulyat arent in kind is 
reserved & its price is also mentioned 
the intention is to be gathered with 
reference to expressions used in ot.her 
parts of the document.—JURAM MAN- 
DAL Vv. RAM MANDAL (1927), 1. L. R. 
55 Cale. 808.—IND. 


PART III. SECT. 3, SUB-SECT. 8.—A. 

773 xxx. -}-——-Held: the words 
“net. proceeds ”? did not mieun ‘t net 
profits.’—Scotr  v. MONTGOMERY, 
11920] 1 W. W. R. 140; 50 DL. Rh. 
394: 30 Man. L. R. 90.—CAN. 

d. Read now ‘* 815a i.’’ 

815a ii. J—Held: eovi- 
dence to show that a word was used in 
a different sense in one sentence from 
that in which it was used in a preceding 
sentence, was rightly excluded.— 
McDonatn v. HALIFAX CORPN. (1895), 
28 N.S. FR. (16 R. & G.) 84.—CAN. 


PART HII. SECT. 3, SUB-SECT. 9. 
874 ii, ——-—.]}-—-SIIUKIN v. DEMOSKY 
(Sask.), [1927] 1 D. L. R. 649.—CAN. 


PART III. sett 3, dealt 13.— 




















948 vi. .]—As soon as there is 
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bequent erroneous addition will not 
vitiate 1t.—-DARAPALE, ETC. v. NAZIR 
(1928), 7. a. R 50 Cale. 394.-~IND. 

949 xvi. .J—WILSON v. R., [1926] 
Exch. C. R. 8.—CAN. 


PART HI. SECT. 3, SUB-SECT. 14. 


951 ii. —- -}—Prick BROTHERS & 
oo aes Vv, Ry 11926] 3 D. L. R, G42, 
ay A e 








PART III. SECT. 3, SUB-SECT. 15. 

li. Crown grants. |—The doctrine 
of omnia presumuntur rite esse acta 
should apply in its fullest exteut in 
respect to the comnphance with statutory 
conditions in the obtaining of Crown 
grants for purchase or pre-emption 
under the Land Act, &, though 1t 
may be shown in a proper case that 
irregularity, error or deception have 
in fact led to the issuance of such 4 
grant, yct before it can be attached the 
Crown must be, at least, a party to the 
proceedings & the issue will, in many 
cases, depend upon the attitude taken 
by the Crown.—Nonrtn  PAcIFIC 
LumBer Co. t Saywarp, [1918] 2 
W.W. 12.7715 21 B.C. RR. 273.—CAN. 


PART III. SECT. 3, SUB-SECT. 16. 
ri. ——— Grant of easement—Rcfer- 





Oases 869—1171. 


969. Add. Annotation :—Refd. Busby v. Avgherino, 


[1927] 2 Ch. 38. 


981. .{dd. Annotation :—Generally, 


v. Fleming, [1925] Ch. 264. 


992. .1dd. Annotation 


(1926), 95 L. J. K. B. 576. 


1009. Add. Annotation :—Mentd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. , Ch. 


316. 


1015. Add. Annotation :—Refd. Westminster Bank 
v. Hilton (1926), 186 L. T. 316. 

Annotations :—Mentd. Elliott v. Bax- 
Tronside, [1925] 2 K. B. 301; Kettle v. Dun- ° 
ster & Wakefield (1927), 43 'T. L. R. 770. 

1065. Add. Annotation :-—Consd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

1067. Add. Annotation :—Refd. Elder, Dempster 
v. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 


1081. Add. 


A. C. 522. 


1081. Add. Annotation :-—Refd. Edwards v. A.-G. 
for Canada, (1929), 46 T. I. R. 4. 


Annotation :—Consd. 
Wright (1929), 98 L. J. K. B. 582. 


1098. Add. Annotation :—Refd. Gregg v. Richards, 


1098. Add. 


[1926] Ch. 521. 
1099. Add. Annotation: 


Gammon, [1925] Ch. 182. 


ence to plan—Plan omitted.}—Held: 
where there was no plan, parol evidence 
was admissible to identify the land.— 
BANKS PENINSULA WLEecTRIC POWER 
BOARD v, AKAROA BoRoUGH COUNCIL, 
[1923] N. Z. L. Rt. 880.—N.Z. 


PART III. SECT. 3, SUB-SECT. 18.--A. 


988 vi. —-——.]— Where there are two 
possible interpretations of w contract 
& one would lead to an obvious absur- 
dity or injustice. the other interpreta- 
tion is to be accepted.--THOMPSON . 
Nori BATTLEFORD, (1924) 1 D. L. R. 

ree er - W. R. 51.—CAN. 


——.}+—Re Forvp & HaArRny 
(On a vtD86] 2D. L. R. 749.—CAN, 


988 viii. -_ CANADIAN STEVE- 
DORING Co., LTp. v. RoBin LINE 8.8. 
Co., CANADIAN STEVEDORING Co. -» UTD. 
v. Sra SHIPPING Co. (B. C.), a ae. 
4D. il. R. 614; [1927] 2 W. i 
737.—CAN. 


PART III. SECT. 3, SUB-SECT. 21. 
b i. --— Award—Computation of 
hours worked.|— An award made by the 
Commonwealth Ct. of Conciliation & 
Arbitration betwoon the Seaman’s 
Union & various resps., of whom deft. 
co. was one, provided in respect of 
deckhands that “ the time taken for 
meals partaken while the vessel is 
under way shall not.) be included.” 
Deft. co. in reckoning the hours worked 
by an employee claimed to deduct the 
time occupied by him at meals while 
the vessel was in port:—-Held: in 
the absence of a custom or usage to 
purper such a deduction, the maxim 
xpressio unius est exclusio alterius 
applied, & the appeal was allowed.—- 
THE FEDERATED SKAMEN’S UNION OF 
AUBTRALASIA v. THE HUON, CHANNEL 
& PENINSULA STEAMSHIP Co., LYD., 
[1925] Tas. L. R. 1.—AUS. 


PART III. SECT. 4, SUB-SECT. 1. 


1144 x. ---—— Blanks in printed form 
not filled in.}—Re Dempesry & MIDLAND 





:—-Mentd. ?c Villar, Public 
Trustee «. Villar, [19290] 1 Ch. 243. 

998. Add. Annotation :—-Mentd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

1007. Add. Annotation :—Refd. Lowther v. Clifford 


Wilson (1929), 141 T.. T. 469. 
1101. Add. Annotation :-—Mentd 


ENGLISH AND Empire Diaest SuppLEMENT. 


1106. Add. Annotation :—Refd. Gregg v. Richards, 


[1926] Ch. 521. 
Refd. Berners 4197, 4dd. Annotations :—Refd. Gregg v. Richards, 


Co. 


Co. v. 


[1926] Ch. 6521; 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 


Mentd. Bradbury v. English Sewing Cotton 
(1923), 


Henning (1924), 41 T. L. R. 141 5 
I. RB. Comrs., 


Inland Revenue Comrs. v. 


8 Tax Cas. Whelan v. 
Alianza 


C. 644; 


481 ; 
[1925] A. 


Foulsham v. Pickles, [1925] A. C. 458 ; Swedish 


Central Ry. v. Thompson, [1925] A. C. 495; 
Whitney v. I. R. Comrs. (1925), 42 T. L. R. 


58; Archer-Shee v. Baker (1926), 95 L. J. 


K. B. 929; 


882 ; 


I. R. Comrs. v. Anderstrom (1927), 
13 Tax Cas. 482; I. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford (1927), 96L. J. K.B. 
Proctor v. Ryall, 
(1928), 14 Tax Cas. 204; 
Corpn. (1929), 98 L. J. K. B. 698; Teeming 
v. Jones (1929), 141 L. T. 472. 


1108. Add. Annotation :—Mentd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 


1109. Add. Annotations :—Refd. Reed v. Page & 


Ryall v. Proctor 
Fry v. Burma 


Hast (1926) 42 T. L. R. 744. Mentd. Elder, 


Aldridge  v. | 


Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C 


1129. Add. Annotation :—Mentd. Bisset v. Wilkin- 
son (1926), 42 T. L. R. 727. 


. 622. 


1149. Add. Annolation :—Mentd. Rye v. Purcell, 


Humphery — v. 
1157a. 





Bradford  v. 


[1926] 1 K. B. 446. 
]—ANon. (1849), 13 L. T. O. 8. 325. 


1171. Add. Citation :—109 L. T. 820. 


L. & S. Co., [1920] 4 D. L. R. b70.— 
CAN. 


1144 xi. -]—CANADIAN COL- 
LIERIES (IMNUNSMUIR), LTD. v. DuUNS- 
MUIR, DUNSMUIR Vv. MACKENZIE (1911), 
18 B.C. R. 538.—CAN. 








1144 xii. ere oe Das v. 
RaM PRASAD (1927), I. Le. R. 49 ATL. 
680.—IND. 

1144 xiii. -——.}--Purol evidence to 


vary a written instrument rejected, 
although it was doubtful if 10 contained 
all the agreement between the purties. 
—cane v. How (1862), 9 Gr. 372. 


——.]—-WILLARD v. MCNAB 
ci8s1) 2 Gr. 601.—-CAN. 
-}+—-PAPINEAU v. GUARD 





h 
(aot), 2 Gr. 512.—-CAN. 


h iii. ---McGIL1 v. MCGLASHAN 
(1857), 6 Gr. 324.—CAN. 

1174 i. As to nature of transaction— 
Absolute conveyance—Relatrionship of 
mortgagor & mortgaqgee./—Whero a 
registered inctrument eloadly shows a 
transaction between the parties to ho 
a sale, oral evidence to show that it 
was intended to be a mtgeo. is inadmis- 
sible in evidence.-—-MAUNG SHWE PHOO 
vv. MAUNG TUN Sutn (1927), I. LG. RK. 
§ Kan. 644.—IND. 


PART III. SECT. 4, SUB-SECT. 2. 

1176 xxviii. -——.}—_Where _partics 
to a contract have set out its terms & 
conditions in writing, which is pre- 
sumably intended to be ao record of 
the transaction, tho law does not per- 
mit the introduction of other terms by 
means of oral evidence.—STEINE v. 
ie [1923] 3 W. W. R. 493.— 





1176 xxix. -}]—~- Where an ori- 

ginal agreement has complied with 
Stat. Krauds, evidence of an alleged 
parol variation of its terms is inaudmis- 
sible-—HaALL wv. GOLDSTONE, [1923] 
N. Z. L. R. 916.—N.Z. 
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1176 xxx. ~— 
COWAN, ey 2 D. L. R. tas 1995] 
2 W. WwW. 186; 21 Alta. L. R. 366 ; 
revs. igo3) 4 D. L. R. 491; [1923] 


JW. W. Tt. 610.-—CAN. 


1176 xxxi. -]—Defts. exceptod 
to a declaration on the ground that. 
pitf. conld not vary tho terms of a 
written deed of transfer by evidence. 
of a prior agreement, unless or unti] he 
exprosaly claimed « cancellation, ratafi- 
cation, or roformation of the deed of 
transfor :—Held : the exception should 
he upheld.—ADAM ¥. JITAVARY (1925), 





46 N, Ju. Pel 190. —S§. AF. 

1176 xii. ———~.}-—BA ee vv. BE- 
YRA (N. i. >. 11926] 1 D. . 1196.— 
CAN, 

1176 xxxiii. —-——.]—TY80N v. ABER- 


CROMB1L (1888), 16 O. 5 98.—CAN. 


1176 xxxiv. LILLY v. PITT- 
MAN (18998), 8 Nfld. L. R. 170.—NFLD. 


1176 xxxv. ——.]—— Where an 
agreemcnt signed by doft. was not 
accepted by pltf., & there was no 
momorandum in writing of the agree- 
ment actually entered into between 
the parties :—Held: the rule pro- 
hibiting the introduction of oral 
evidence to vary the terms of a 
writing had no application.—DorREY 
v. GRAY (1908), 42 N. S. R. 259.— CAN. 


1176 xxxvi. .j—-The rule of law 
that extrinsic evidence is not, 
general, admissible to contradict, vary 
or explain written instruments, must 
be enforced in cases that fairly come 
within it.—FORMAN v. UNION TRUST 
Co., Lrn., [1927] S. O. R. 1.—CAN. 


11763  xxxvii. ——.]}— KEEWATIN 
POWER Co. v. KEEWATIN FLOUR MILs, 
Lrp., KEEWATIN POWER CO. wv. 
LAKE OF THE Woops MILLING Co., 
est D.L. R. 32; 610. L. R. 363. 





1176 xxxviii. ——.]—LAKE OF THE 
Woops MILLING Co. v. VINCENT, [1928] 
0 D. L. R, 145.—CAN. 





1177a. .|—Davis v. Symonps (1787), 1 Cox 
Eq. Cas. 402; 29 E. R. 1221. 

1185. Add. Annotation :—Refd. Newsholme Bros. 
v. Road Transport & General Insee. Co., [1929] 
2 Kk. B. 356. 

1192. Add. Annotation :—Refd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 

1205. Add. Annotations :—Consd. United States 
Shipping Board v. Bunge & Born (1924), 
41T.L. R.73. Refd. Frenkel v. MacAndrews, 
[1929] A. CO. 545. 

1224. Add. Annotation :—-Mentd. Rye v. Purcell, 
[1926] 1K. B. 446. 


1230. Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 

1233. Add. Annotation :—Mentd. Baldry v. Mar- 
shall, [1925] 1 K. B. 260. 

1285. Citations :—For the existing citations sub- 
stitute “ GREVILLE v. ATTKINS (1829), as 
eon in 4 Man. & Ry. K. B. 372 at p. 

1237. Add. Annotation :—Refd. Re Gardner, Ellis 
v. Ellis, [1924] 2 Ch. 243. 

1248. Add. Annotations :—Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
I. J. Ch. 520. Mentd. Berners v. Fleming, 
([1925] Ch. 264. 

1262. Add. Annotation :—Mentd. Midland Bank 
v. I. R. Comrs., [1927] 2 K. B. 465. 


1290. Add. Annotation :-—Mentd. Vanderpant. v. 
Mayfair Hotel Co., [1930] | Ch. 

1322. Add. Annotation :—-Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 

1827. Add. Annotation :—Refd. Cohen v. Roche 
(19286), 95 L. J. K. B. 945. 


1329a. ——-- .|-—-Parol evidence is admissible 





1189 i. ———-.]— Held: parol evi- 
dence was not adinissible to contradict 
a statement in a document as to owner- 


1485. Add. Annotation :—Refd. Bird v. 


PART ITI. SECT. 4, SUB-SECT. 5.- -A. 
m i.—-.J—J/lld: 
was admissible to explain the sur- 


Vol. XVII.—Deeds. Cases 1177a—1485. 


to show that a party to a written agreement 
to purchase entered into it as agent to 
snother.—Marston v. Row d. Fox (1838), 
S Ad. & Hl. 14; 2 Nev. & P. K. B. 504; Will. 
Woll. & Dav. 712; 8 L. J. Hx. 293; 112 
Wi. R. 742, Ix. Ch. 

Annotations :— Consd. Lsracll v. Rodon (1839), 2 Moo. P. Cc. C. 
of, Refd. Matson v. Magrath (1819), 1 Rob. Kecl. 680. 
Mentd. Doe d. Evans v. Evans (1839), 2 Per. & Dav. 378. 

13854. Add. Annotation :—Mentd. Performing Right 

Soc. v. Mitchell & Booker, [1924] 1K B. 762. 
1364. Add. Annotation :—Consd. Boot v. Uttoxeter 
U. D. O. (1924), 88 J. P. 118. 

1380. Add. Annotation :—Mentd. Ellesmere, Havl 
v. Wallace, [1929] 2 Ch. 1. 

1883. Add. Annotation :—Consd. 
Whitley (1929), 46 T. L. R. 37. 

1401. Add. Annotations: — Refd. 
Tucker, [1924] 2 Ch. 440. 
v. Murphy, [1925] Ch. 220. 

1410. Add. Annotations :—Mentd. Capel St. Mary, 
Suffolk wv. Packard, [1927| BP. 2893; fe 
Transferred Civil] Servants (Ireland) Com- 
pensation, [1929] A. C. 242. 

1443. Add. Annotation :—Refd. Marbé v. George 
lidwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

1451. Add. Annotation :—Refd. Reading ‘rust v. 
Spero (1929), 46 T. 1. R. 117. 

1459. Add. Annotation :—Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927! P. 264. 





Stumbles vu. 


Sherwood v. 
Mentd. Batchelor 


| 1469. Add. Annotation :—Distd. Crediton Gas Co. 


v. Crediton U. C., [1928] Ch. 447. 


1471. Citations :—For the existing citations read 


‘*MILDMAY’S CASE (1584), 1 Co. Rep. 175 a; 
Jenk. 247; 76 E. R. 379; sub nom. MILDMAY v. 
STANDISH, Cro. Eliz. 34; Moore, K. B, 144.” 
dy: RR. 
Comrs. (1924), 12 Tax Cas. 785. 


N. B. R. 173.—CAN. 
ii. —-~—— ** Wood cutting voyage.” | — 


oral evidence g£ 
Where an insurance policy contained 


ship by showing that a wife, 1n sign- 
ing it, was acting as agent of her 
husband.—KaATZMAN v OWNAHOME 
RRALTY Co., (1924) 1 D. L. R. 201; 
[1924] S. C. R. 18.—CAN, 

1222 iv. -—---,J—ADVANCE 
RUMELY THRESHUER Co. v. MANSKE, 
(1920] 3 W. W. jh. 78.—--CAN, 

1228 ii. -|}—BLAKIF 2. 
ata (1901), 33 N.S. RR. 558.— 


ee ne ene 


PART III. SECT. 4, SUB-SECT. 3. 


1237 v. --—--.-When the ct. infers 
that a written document was not 
Intended by the parties to contain the 
whole agreemont, evidence of other 
terms not included in it may be given 
if they are not inconsistent. with what. 
is written. Thisintent must be sought 
in the conduct & language of the parties 
& the surrounding circumstances.— 
CONNORS tv. McGricor, [1924] 2 
D. L. R. 86; 2 W. W. R. 294; 20 
Alta. L. R. 289.—CAN., 

1237 vi. —-—).—LExtrinsic ovidence 
to add a condition to a concluded 
contract. :— Held: not admissible.— 
KORMAN v UNION TRUST Co. (Can.), 
11927] 1 D. I... R. 68.—CAN, 


PART Hl. SECT. 4, SUB-SECT. 4. 


1265 xix. }—A latent defect 
in & grant cannot be remedied by parol 
evidence. In order to correct an error 
in the descriptive part of a grant by 
parol evidence, the evidence must be 
such as to leave no doubt of the 
intention of the grantor.—BRENNOCK 
v. FRASER (1853), 2 N. S. R. (James), 
178.--CAN. 








rounding clrcumstances.—SCHECTER 1. 
SoOHNIER, SCHNIER Uv. SOHECTER (Man.), 


11927) 3 D. lL. R. 1167; [1927] 3 
W. W. R. 111. —CAN. 

ec i. —-—-.]--LHtRRON v. MAYLAND 
(Alta.), [1927] 4 D. L. R. 171; [1927! 
2W.W 


.W. KR. 768 5 affd. (1928) 2D... &. 
BR; [19ZSJ 8. C. NR. 225.—CAN. 
PART III. SECT. 4, SUB-SECT. 6.—B. 


1341 xiii, ——-.J—LEwis & SILLS 
ene (1906), 13 B. C. KR. 228.— 





1341 xiv. -J—An agreement for 
the sale of land was evidenced by a 
recoipt, which did not specify tho land :; 
— Held: paro] evidence was admissible, 
in an action for specific performance 
of the agreement, to show what was 
the subject-mattler.-~ BAXTER v. ROLLO 
(B. C.) (1912), 21 W. L. R. 892; 
D. L. R. 764 > 2 Ww. Ww. KR. 786.—CAN. 

sp. Account.jJ—I/cld : parol evidence 
was admissible, to show what an 
account referred to in an agrecment 
was, & to indentify such account.— 
Drs Brisay v. GLENCROSS (1350), 12 
N. B. li. (1 Han.) 105.—CAN. 


fabs | 


PART UI. SECT. 4, SUB-SECT. 7. 

g i. -—— ‘ Right of way clearing.’’}— 
Held: extrinsic evidence was properly 
admitted to show that amongst railway 
contractors. & in railway construction 
work, the above words had acquired 
a special & technical meaning, & applied 
only to land requiring to be cleared & 
not. to the full area of the right of way. 
—-LAINE 2%. KENNEDY (1914), 43 
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an exception that the ship was not 
covered if lost when enguged on a 
wood cutting voyage, the ct. refused 
to allow parol evidence to be given in 
explanation of the word ‘‘ wood.”-— 
THOMAS ” MATINEE INSURANCE Co. 
(1857), 4 Nid. L. R. 173.—NFLD. 


PART IH. SECT. 4, SUB-SECT. 8.—A. 

1396 x. -)— The 
doctrine of contemporanea expositio is 
apphed, speaking generally, only where 
the contract is ambiguous.— MYERS v. 
UNION NATURAL Gas Co, (1922), 53 
O, L. R. 88.—CAN, 

1396 xi. ——.] — Re 
CANADIAN NORTHERN Ky. Co. & 
OTrawa, [1924] 4 D. L. R. 1217, 56 
O. L. R. 153.—CAN. 


PART III. SECT. 4, SUB-SECT. 11.—-D. 


st. 7'0 prove illegality of consideration 

Ituudence vnadmissible.)— DAUPHINE 

z nee (1924), 57 N.S. Rt. 506.- 
A 




















PART III. cench 4, eveee 11.—- 
- (8). 

1496 iv. —— —— |- AVERBACT v. 
BLoom & Dworkin (Can.), [1927] 3 
D. L. R. 721-—CAN. 

1509 vi. --~- -—-.+ Whore a party 
enters into u written agreement, under 
seal, for the sale for a cer sum of 
all his right, tatle, share & interest in 
a certam business, evidence is inadmis- 
sible to prove a prior verbal eement 
for the sale of the goodwill of the 
busmess for a sum in addition to the 


Cases 15138—1735a. 


1513. Add. Annotation :—Refd. Michael v. Phillips 
(1923), 180 L. T. 142. 

1534. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 
1537. Add. Annotation :—Consd. Jacobs v. Batavia 

oe Plantations Trust, [1924] 2 Ch. 
329. 
1542. Add. Annotation : — Mentd. 
Porter (1924), 41 T. L. R. 57. 
1562. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


1576. Add. Annotation :—Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 


1582. Add. Annotations: —Consd. Jacobs ». 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. Phillips 
(1923), 130 L. T. 142. 

1583. Add. Annotations: —Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. Phillips 
(1923), 130 L. T. 142. 

1607. Add. Annotations :—Consd. United States 
Shipping Board v. Bunge y Born Limitada 
Sociedad (1925),134 L. T. 303. Refd. Cunard 
S.S. Co. v. Buerger. (1926), 1385 L. T. 494; 
Frenkel v. McAndrews & Co., [1929] A. C. 
545; Kaufmann v. British Surety Insce. Co. 
(1929), 45 T. L. R. 399. 

1628. Add. Annotation :—Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 

1638. Add. Annoiation :—Mentd. Morris v. Harris, 
[1927] A. O. 252. 

1652. Add. Annotation :—Refd. Re Carnarvon’s 
Chesterfield S. K., He Carnarvon’s Highclere 
S. FE. (1926), 70 Sol. Jo. 977. 

1672. Add. Annotation : — Mentd. 
Dumas, [1924] A. C. 431. 

1675. Add. Annotation :—Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 

1678a. Printed words deleted.]|—Words deleted in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words.—SASSOON (M. A.) 


Edwards - 


Samuel _ v. 
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& Sons, Lrp. v. INTERNATIONAL BANKING 
Corpn., [1927] A. 0.711; 96L. J. P. C. 153; 
137 L. T. 501, P. C. 


1694. Add. Annotation :—Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 


1709. Add. Annotation :—Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 


1733. Add. Annotation :—Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 


1735a. Incorporation of guarantee clause—Identity 
of clause uncertain—Clause not available. |— 
Plitfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.’ 
Ictter was a printed notice, ‘‘ All offers are 
subject to our usual strike & guarantee 
clauses, accidents, etc.’’ Pltfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to ‘“ our usual” 
guarantee clause & that their guarantee 
clause provided (infer alia) that ‘‘ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or othcr conse- 
quential damages howsoever arising”: 
Held: as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
mect the case of engines being supplied to a 
shipowner & not to meet such a case as the 
present, & as it was not proved that defts. 
had made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover.— ALISON (J. GORDON) & Co., Urb. 
v. WALLSEND SLIPWAY & ENGINEERING CO., 
Lrp. (1927), 43 T. L. R. 323, C. A. 





amount so specified in the written 
ugreement. In this case the prior 
collateral agreement. was not interfered 
with by the subsequent written agreo- 
ment, It was a parol condition on 
which the written agreement depended. 
——AUSTIN v1 BOONE (1866), 6 N.S. R. 
(2 Old.) 149.—CAN. 

1509 vii. - —- -J—As_ between 
the actual parties to an outright 
conveyance au contemporancous oral 
agreement to allow repurchase cannot 
be proved, but if the party who alleges 
the contemporancous oral agreement 
was not actually a party to the con- 
veyance, although the conveyance was 
given on his behalf, he can prove that 
there was such un agreement.— MA 
Mr vw MAUNG AUNG JUN (1928), 
I. L. R. 6 Ran. 376.-—IND. 


PART III. aaah 4, SUB-SECT. 11.— 


1529 fi. ——.} Held: the trial 
judge had beon in error in construmg 
a deed in the Hight of anteccdent. corre- 
spondence between the parties, it 
being well settled that even a formal 
antecedent contract. cannot be looked 
at to contro] the terms of a conveyance. 
—WADIA tv. SECRETARY OF STATE FOR 
rs (1928), L. R. 56 Ind. App. 51.— 








PART III. SECT. 4, SUB-SECT. 11.— 
- (a). 


hi. ——.}—McLran v. JOHNSON, 


{1923} 4 D. L. Rk. 178s 382 Bah. 
495 ; [1925] 3 W. W. BR. 913.—CAN. 

hii. ——— Contemporary oral agrec- 
ment acted on by parties.j\—1n an action 
for forcclosure & sale on default uw 
payment of principal, according to the 
written terms of a mtge.:—HIlleld: 
an oral agreement that payment 
would not be exacted until a subse- 
quent date could be proven & enforced. 
— JOHNSON INVESTMENTS, LTD. v. 
PAGRITIDE, [1923] 2 D. L. R. 985; 
[1923] 2 W. W. R. 736.—CAN. 

m i, Mortgage.|— Dick 
ScnwaRkTzZ (Man.), [1926] 3 D. L. R. 
804 CAN, 


i. eee 


PART III. peer: 4, SUB-SECT. 11.— 


1573 i. Hvidence admissible—Proof of 
consideration. }—Regard may be had to 
a collateral oral agreement. to show 
that a deed is in fact founded on 
a valuable consideration.—KiRkK v. 
GREAVES, [1924] N. 4 L. R. 260.— 


m i. 











-}+—Where a 
complete agrcement was contained in 
a written contract & it satisfied Stat. 
Frauds :—Held: an oral arrangement 
as to remuneration was a separate 
collateral agreement.—PERRY »v. Es- 
PLEY, (1924] 4 D. L. R. 1280; 3 W. 
W. R. 674.—-CAN. 


mii, —-- —— ——.]}—When the 


ct. infers that a written document was 
not intended by the parties to contam 
the whole agreement, evidence of other 
terins not included in it inay be given 
if they are not inconsistent with what 
is wmtten.-—CONNORS v. MCGRFGOR, 
(1924/2 D.L. hh. 86; 2W.W.R, 294 ; 
20 Alta. L. lk. 289.- CAN. 


PART III. SECT. 5, SUB-SECT. 4. 


ris Meanng to words given 
though grammatical construction faully. 
—lte Demrpsry & Mipranp L. & S. 
Co., [1925] 4 D L. It. 570.— CAN, 


PART III. SECT. 6. 


ti. —-— ——— .]——The date mentioned 
in a deed is not conclusive, & the actual 
date of the execution may be shown.— 
Por d. CONNEL v. DICKINSON (1869), 
12 N. LB. R. (1 Han.) 456.—CAN. 








PART III. SECT. 7, SUB-SECT. 2. 

sw. “‘ kt cetera.’’?}—The phrase “ ¢t 
cetera’ does not render a contract 
uncertain, if its application appears 
from the context.—AVERBACH _ ». 
BiLoom & DwoRKIN (Can.), [1927] 3 
D. L. R. 721—CAN, 


PART III. SECT. 8, SUB-SECT. 1.-—— 
A. (a). 


1737 i. General rule.)—If both the 


1744. Add. Annotation :—Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


1869a. Curtilage, garden & adjoining close.|— 
ANON. (1581), Bro. N. C. 86; 73 E. R. 885. 


1910. Add. Annotation :—Mentd. Re Wait, [1927] 
1 Ch. 606. 


19138. Add. Annotation :—Apprvd. Public Trustee 
v. Lancaster Duchy, [1927] 1 K. B. 516. 
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1941. Add. Annotation :—Mentd. Hyman v. 

fi veaans Hughes v. Hughes (1928), 139 L. 'T. 
16. 

1944a. Limitation to commence after existing 
lease—Lease void.]|—A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void.— 
BLACKMORE v. CUMBERFORD (1680), 1 Ifreem. 
K. B. 527; 89 E. R. 395. 


Part IV.—Covenants and Provisoes. 


2001. Add. Annotation :—Mentd. 
Wright, [1929] 2 K. B. 117. 


2037. Add. Annotations :—Mentd. fe Harrington 
Motor Co., La p. Chaplin, [1928] Ch. 105; 
Hood’s Trustees v. Southern Union Gencral 
Insce. Co. of Australasia, [1928] Ch. 793. 


2101. Add. Annotation :—Mentd. Civil Service 
Co-op. Soc. v. McGrigor’s Trustee, [1923] 2 
Ch. 347. 


Aldridge tv. 


2111. Add. Annotation :—Refd. Wise v. Whitburn, 
[1924] 1 Ch. 460. 

2125. Add. Annotation :--Mentd. WRely-A-Bell 
Burglar & Fire Alarm Co. v. Hisler, [1926] 
Ch. 609. 

2181. Add. Annotation :—Consd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 

2163. Add. Annotations :-—Refd. Leeming v. Jones 
(1929), 141 L. T. 472. Mentd. Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 


reeitals & the operative part of a decd 
are clear & unambiguous, but are in- 
consistent with euch other, the opera- 
tive part must prevail.—-HUSSAIN v. 
CHIN Crona (1924), I. L. KR. 3 Ran. 
53.— IND. 


PART III. SECT. 10, SUB-SECT. 1.—D. 


t i. ——.] -DAVISON v. BENJAMIN 
(1874), 9 N.S. HR. (3 G. & O.) 474.— 
CA 


PART III. SECT. 10, SUB-SECT. 1.-—E. 


1844 ii. Prt. held a 
cortificate of indefeusible title to lots 








1 & 2, part of the north-east quarter 
of a certain section of land, & tk 

Crown grant to bis predecessor in title 
described the land by reference to a 
plan unnerved & numbered the north- 
cast quarter of said section. Deft.’s 
tatie Was as purchasc: under the granteo 
from tbe Crown of land, also described 
in the grant by reference to a plan 
annexed & numbered the south-cast 
quarter of the same section. Neither 
quarter was afull quarter section, & the 
plans showed that pltf.’s land had for 
iM» southerly boundary wo certain creck 
& that suid creck was the northerly 
boundary of deft.’6 land. Pltf. claimed 


589 


| 


a Small pomt of land in possession of 
deft. which extended mto the creek & 
north of the quartor-sectign line : -~ 
Meld while the quarter sections were 
referred to in words in the deeds, yet 
on the true coustruction of them it was 
cleut that the plans were to govern.— 
kKipre vv. Simpson, [3928] 4 D. Ta BR. 
4215 [1928] 3 W. W. Jt. 331.—CAN. 


PART IV. SECT. 1, SUB-SECT. 2.—A. 


1990 i. General rule.) --Cts. always 
construe Clauses in decds as covenauts 
rather than conditions if they reuson- 
ably do so.- WOLFE v. Crorr (N. S.) 
(1911), 9 KK. L. HR. 402.—CAN, 


Cases 3—20a. 


3. 
f 


10a. 


14. 


15. 


20a. 
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DEPENDENCIES. 


lncLtupInG Dominions, DEPENDENCIES, COLONIES AND BritisH DPosskssions. 


Part |.—In General. 


Add. Annotation :-- Refd. Sobhuza II. v. 
Miller, [1026] A. ©. 518. 

Add. Annotation :—-Reid. Sobhuza 
Miller, [1926] A. C. 518. 

-}--An extension of British juris- 
diction in a British protectorate by Orders 
in Council may be reterred to an exercise ot 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. ‘The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conguest & annexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 


Ei 





Part Il.—Colonial and 


Add. Annotation :—Gencrally, Mentd. A.-G. 
for Ontario v. Reciprocal Insurers, [1924] 
A. C, 328. 


Add. Annotation :—Generally, Mentd. he 
Transferred Civil Servants (Ireland) Com- 
pensation, [1920] A. C. 242. 


Power of expropriation in mandated territory. | 
—-By the Mandate for Palestine, dated July 
24. 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for ‘‘ safeguarding the civil 
& religious rights of the inhabitants of 
Palestine irrespective of race & religion.”’ 
In 1923 an Order in Council authorised the 
High Comr. for Palestine to promulgate such 
ordinances as might) be necessary for the 
peace, good order. & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
In an action by the owners of the springs the 


13. 


vention made in 1894 between Great Britain 
& the Republic. The Convention provided 
for the preservation of native Jaw, & the 
agricultural & grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
Jands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use & 
occupation of them by natives under native 
law, certain Jands being allotted exclusively 
to the natives :-—Weld : the Orders in Counc] 
were effective, even if they were not within 
the powers recognised by the Convention.-— 
SoBUUZA I]. ov. MILLER. [1926] A.C. 518 3 95 
L. J. VP. C. 137; 135 L. T. 215; 42 TT. L. it. 
446, P. C. 


Add. Annotations : — Refd. Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T L. RR. Sl. 
Mentd. Commercial & Estates Co. of Egypt 
v. Board of Trade, [1925] 1 K. B. 271. 


Dominion Government. 


Supreme Ct., sitting as a ct. of first instance, 
held that the ordinance was ultra vires, on 
the ground that it was inconsistent with the 
Mandate in that. the provisions for compen- 
sation were inadequate. Special leave to 
appeal was granted, all questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal :—JLeld: (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1890 (c. 387); (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. atural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be nade for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 


PART II. SECT. 2, SUB-SECT. 1.—A. 


sa. Duty to accept advice of Exccutive 
Council—Decision by Governor-General 
an. Council.}—Where a statuto directs 
that a matter shall be decided by the 
Governor-General in Council, the 
Governor-General] is bound to_accept 
the advice of the Executive Council, 


Governor-General porsonally, & there 
is no legal duty upon him peruse 
documents giisced before him & make 
up his mind upon them.—ScHIrRnour 
v. UNION GOVERNMENT, [1927] App. D. 
94.—S, AF. 


_ t(p. 419) i. Proclamation firing 
importation duties.}—The Governor- 





35 of 1922, s. 5, issued two proclama- 
tions, the firat fixing an exchange duty 
for asbeatos cement sheets imported 
from Belgium & the second confining 
the first to certain cheaper kinds of 
arbestos sheets :—Held : the proclama- 
tions were intra vires the Governor- 
Genecral.— CUSTOMS COoMR. v. AIRTON 
TIMBER Co., LTvD., [1926] App. D. 1.— 


23. 


24a. 


34. 


52a. 


52b. 


2c. 


PART II. SECT. 3, SUB-SECT. 2.— A. 


af. 


Act.}—-The Imperial Parliament alone 


an ordinance was within those principles. | 


Further, the -ordinance did make adequate 
provision for compensation.—JERUSALEM- 
JAFFA DISTRICT GOVERNOR v. SULEIMAN 
MurRA, [1926] A. C. 321; 95 L. J. P. C. 46; 
134 Iu. T. 609; 42 T. L. R. 299, P. C. 


Add. Annotation :—Consd. A.-G. vu. G. S. & 
W. Ry. of Ireland, [1925] A. C. 754. 


——— Grant of proprietary right in river— 
Canada.]—By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
purpose. In 19238 applts. not having then 
constructed any works. the provincial Govt. 
yranted to resps. a lease of the water power 
& bed of the river within limits which over- 
lapped those referred to in applts.’ Ictters 
patent. Applts. brought an action against. 
resps., Claiming a declaration that applts. 
had a vested right in the river to construct 
dams, & an injunction :—-Held: the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed.—UNIrED MANUFACTURING Co. v. 
Sr. MAURICE POWER Co., [1926] A. C. 708 ; 
95 L.J.P.0.149; 1351. T. 3889; 427.1. jt. 
495, P. C. 

For *‘(1774)’’ read “(1775)”. 


Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


Legislative Council of Nova Scotia---Appoint- 
ment to.]-—— The J.ieutenant-Governor of 
Nova Scotia, acting by & with the advice of 
the Executive Council of Nova Scotia, has 
powcr to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty-one or (b) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 8), 5. 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 
of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia.—A.-G. For Nova Sooria v. 
Nova Scotia LEGISLATIVE Counc, [1928] 
A. C. 107; 97 L. J. P.C. 27; 188 L. 1. 114; 
44 T. L. R.1; 71 Sol. Jo. 864, P. C. 


——— Membership of—Tenure of office.]— 
A.-G. FoR Nova Scotia v. Nova Scotia 
LEGISLATIVE CounciL, No. 52a, ante. 


Canadian Senate— Membership of—-Who are 
qualified persons—-Women.]—-The = words 
qualified persons” in British North 


Cannot suspend Habeas Corpus 


suspend the above 


Vol. XVITI.—-Dependencies. 


56a. 


on which a disqualified person sits & 
votes as a wember of the Legislative 
Assembly, there 15 but one cause of 


Cases 20a—56a. 


America Act, 1867 (c. 3), s. 24, include women, 
«& therefore women are eligible for membership 
of the Senate of Canada.-—EDWARDS v. A.-G. 
FOR CANADA (1929), 46 T. L. R. 4; 73 
Sol. Jo. 711, P. C. 


——~ Future exercise—Cannot be fettered.]— 
Acting within the constitution, the legislature 
of a self-governing Colony or State is supreme, 
& no act of the executive Govt. can fetter 
in any Jegal sense the future exercise of its 
powers, or give to any person a title other 
than such as could be conferred under exist- 
ing legislation. 

When New South Wales Consitution Act, 
1855, was cnacted, Garden Island, in Port 
Jackson, was part of the waste lands of the 
Jrown, the entire management & control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
published in 1865 & 1866, pursuant to Crown 
Lands Alienation Act, 1861 (N.S.W.), the 
island was dedicated as a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 19138, but since that 
date it had been occupied by the Common- 
Wealth naval authorities for the use of the 
naval forces which it provided & niaintained. 
An btuperial Order in Council made in 1899 
under Colonial Fortifications Act, 1877, 
recited an agreement by which the Govern- 
ment otf New South Wales were to erect 
buildings & carry out works, partly on Gurden 
Island, & the Imperial Government agreed 
that when the buildings & works were com- 
pleted & the siles “conveyed, granted, or 
dedicated in perpetuity for the use of Jler 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial Government 
would surrender certain lands which were not 
within 1855 Act, s. 23; the Order then, in 
consideration of the agreement, vested the 
Jands in the Government of New South Wales. 
In 19283 the Minister admunistering the 
Crown Lands Consolidation Act, 1913 
(N.S.W.), actang under sect. 25 of that Act, 
revoked the dedication of Garden Island :— 
Held: the recital in the Order in Council 
of L8Y¥9 did not preclude the Minister from 
revoking the dedication in the manner 
provided by the Act of 19138, & the revocation 
was eficctual under sect. 25 of that Act, 
although the notice did not state the manner 
in which it was proposed to deal with the 
island. Judgment of the High Ct. affirmed, 
subject to the declaration made, that resp. 
State was entitled to possession of Garden 
Island, being varied to a declaration, m the 
words of Crown Lands Consolidation Act, 1916, 
s. 25, that by virtue of the revocation the 
island had becume Crown lands within that. 
Act, & liable to be dealt with in accordance 
therewith.—AUSsrrALIA COMMONWEHALTN Uv. 
NEw Souti WALES STATE, [1920] A. C. 43] ; 
98 L. J. P.C. 813; 140 L. 7. 587; 15 T. Lh. 
216,.P. Cs 


same penalty, unless such prior action 
was collusive.—Kunnk ov. COLLEY, 
[1925}4 D. L. RK. 229, (1925) 3 W.W.R. 


Biihanay (Que.) (1918), 24 de 
578.—CAN. one 


sl. Disqualified member voting — 
Liability to penaiies: }—Since Gon- 
stitution Act, S. B. C., 1924 (c. 45), 
imposes but one penalty for each day 


action for each such day, & where an 
action is brought on such cause of 
action that penalty, if recovered, 
belongs to pltf. therein, who thereby 
attaches or appropriates it to himself. 
Such action, even though dismissed. is 
@ bar to a subsequent action for th,, 


591 


250.-—CAN. 


PART II. SECT. 3, SUB-SECT. 2.—B. 


59 iv. .} -When an Act of the 
Dominion FPurhament is in part 
repugnant to an luperial Act, effect 
will Se given to its enactments in su 





Cases 62 -98b. 


62. 


68. 


70. 


72. 


90. 


91a. 


Add. Annotation :-—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


Add. Annotation:—As to (1) Refd. The 
Fagernes, [1927] P. 311. 


Add. Annotation :-~Mentd. Re Transferred 

Civil Servants (Ircland) Compensation, [1929] 

A. C, 242. 

Add. Annotation :—-Mentd. He Transferred 
‘ivil Servants (Lreland) Compensation, [1929 | 

A. C. 242. 

Add. Annotation :—-Consd. Toronto ITilectric 

Comrs. v. Snider, [1925] A. C. 396. 


Enactment preventing King in Council from 
granting leave to appeal—Criminal case. ]|~ 
Sect. 1025 of the Criminal Code of Canada, if 
« so far as it is intended to prevent the King 
in Council from giving effective leave to 
appeal against an order of a Canadian ct. in 
a criminal case, is invalid. ‘he legislative 
authority of the Parliament of Canada as to 
criminal law & procedure, under British 
North America Act, 1867 (c. 3), s. 91, is 
confined to action to be taken in Canada. 
Further, an enactment annulling the royal 
prerogative to grant special leave to appeal 
would be inconsistent with Judicial Com- 
mittee Acts, 1838 (c. 41) & 1844 (c. 69), & 
would be invalid under Colonial Laws 
Validity Act, 1865 (c. 63), 5.2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

According to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
& grave injustice has been done. 

Applt. was convicted in Alberta of an 
offence under Govt. Liquor Control Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Canada, & of an 
offence under Canada Tempcrance Act, 
R. S. Can., 1906 (c. 152). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown pcti- 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Applit. petitioned for special 
leave to appeal. The petitions were heard 
with the appeals :—Held: (1) each appeal 


| 96. 


97. 


98. 
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was in a ‘‘ criminal case’’ to which sect. 
1025 applied, so far as it was valid; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal : 
(3) sect. 1025 did not exclude the prerogative 
right to give leave to appeal; (4) the cases 
were clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a criminal matter.— 
NADAN v. R., [1926] A. C. 482; 95 L. J.P. C. 
114; 134 L. T. 706; 42 T. Lect. 356 3 28 
Cox, C. C. 167, P. C. 


Add. Annotation :—-Refd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1925] 
A. C. 384. 


Add. Annotations :—Apld. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 
Distd. Toronto Electric Comrs. v. Snider, 
[1925] A. C. 396. 

For the paragraph in the original volume 
substitute the folowing paragraph :-— 


Bona vacantia—Right of Crown in right of 


98a. 


province.|— Bona vacuntia are ‘ royalties ”’ 
within British North America Act, 1867 
(c. 3), s. 109, & accordingly belong to the 
province in which they are situate or arise, 
& not to the Dominion. The word “ royal- 
ties ’’ is used in the sect. as the equivalent 
of jura regalia. Its meaning is not limited 
by its association witb the words ‘“ lands, 
mines, minerals.’’—R. v. A.-G. OF BRITISH 
CoLumBIA, [1924] A. C. 213; 93 L. J. P. C. 
76; 130 L. T. 231; 40 T. L. R. 135; 68 
Sol. Jo. 138, P. C. 

———.|—(1) Land in Alberta granted 
by the Crown cither before or after Sept. 1, 
1905, when Alberta Act, 1905 (c. 3 Dom.), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28 
Dom.), & Land Titles Act, 1906 (Alta.). 

(3) Meaning of “ royalties’’ in Alberta 
Act, s. 2]. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication. 

(5) Ultimate Heir Act, R. S. A., 1922 
(c. 144), is ulima vires so far as it purported 
to affect real property.—A.-G. FoR ALBERTA 
v. A.-G. FOR CANADA, [1928] A. C. 475; 97 
L. J. P.C. 106; 139 L. T. 532; 447. LR. 
651, P. C. 





far as they agree.—Tie ey re ene 
(1881), 7 Q. L. R. 380.—C 

59 v. Transfer cee eee iat Educa- 
tion Act (Northern Ireland), 1923 (ce. 21) 
—Whether repugnant to Gorernment of 
Ireland Act, 1920 (c. 67).J— Education 
Act (Northern jreland), 1923 (ec. 21), 
which relates to the transfer of schools, 
is not void under Govt. of Ircland Act, 
1920, « 67, » 8. —-LONDONDERRY 
County Coen v. M'GLADE, [1929] 

J 


PART II. uae ee poereret a 4.— 


en. Recital in preamble to private “Act 
—-Kffect of. }—A recital in the preamble 


to a special private Act enacted by the 
Parliament of Canada is not such a 
declaration as that contemplated by 
B. N. A. Act, 1867, 8. 92 (10) (ce), in 
order to bring the subject-matter of 
the legislation within the jurisdiction 
of Parliament.—Hrwson v. ONTARIO 
can Co. (1905), 36 S. C. R. 596.— 


sp. Incidental subjects included.|— 
BENNETT v. QUEBEC PHARMACEUTICAL 
ASSUCN. ee 1 D. Cc. As 336: 2 
Cart. 250.-- N. 


98 i. a atin of Crown 
in right of Dominion—Saskatchewun.} 
—-In 1916, H. domiciled in the pro- 
vince of S. died, leaving no heirs or 


other persons legally entitled to his 
estate. Both the Dominion & the 
province claimed the estate as bona 
vacantia by right of escheat :—Held : 
as the province of S. was not at the 
date of its establishment owuer of the 
lands, nor had any vested nghts in 
any duties or revenues in respect to 
the lands from which the province was 
curved, differing in this respect from 
the original provinces of Confedcra 
tion, B. N. A. Act, ss. 102, 109 did not 
apply, notwithstanding Saskatchewan 
Act, s. 3, & in any event, these sects. 
did not purport to transfer any ‘** pro- 
perhy, > or rights to the provinces.— 
%. ° WESTERN TRUST Co r) A.-G. 
OF PROVINCE OF SASKATCHEWAN & 


99. 


101. 


102. 


105. 


106. 


108. 


108a. 


Add. Annotation :—As to (2) Refd. A.-G. for 
Canada v. A.-G. for British Columbia (1929), 
46 T. J. R. 1. 


Add. Annotations :—Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328. 


Add. Annotation :—-Refd. A.-G. for Canada v. 
A.-G. for British Columbia (1929), 46 
TL. R.1. 


Add. Annotations :—Apld. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 
Refd. Toronto Electric Comrs. v. Snider, 
[1925] A. C. 396. 


Add. Annotations :—-Consd. Toronto Electric 
Yomrs. v. Snider, [1925] A. C. 8396. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328 ; Aes ige rea v. AMG. 
for Canada, [1929] A. (. 260; A.-G. for 
Canada v. A. i for British Cohumbia (1929), 
467. L. R. 

Add. ee :—93 L. J. P. C. 101; 
L. T. 101. 


Add. Annotation :-—-Distd. Toronto 
Yomrs. v. Snider, [1925] A. C. 396. 


Question of substance, not of 
form.|—(1) The Varliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects & for 
purposes exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario. 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
as to licences & other conditions; & it was 
provided that actions in respect of such 


130 


Electric 








Vol. XVII— Dependencies. 


Cases 99-—-108a. 


of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. S. Can. 
1906, c. 146), sect. 508c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. :—Held: (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
& (b) although it might incidentally affect 
aliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 508c ; 
that sect. was invalid, since, in substance 
though not in form, if was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any, of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 & 12 (1), whereby restrictions 
were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Yanada: but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration.—A.-G. FOR ONTARIO v. RECIPROCAL 
INSURERS, [1924] A. C. 328; 130 L. T. 738 ; 
68 Sol. Jo. 383 ; sub nom. A.-G. FOR ONTARIU 
v. RECIPROCAL INSURERS, CRAIGON v. R., 
OTTsE v. R., 93 L. J. P. C. 187; 40 T. L. BR. 
273, P. C. 


Toronto Electric Comrs. v. 


contracts might be maintained in the cts. 


Peas (1921), 21 Exch. Cc. R. 1; 
on L. R. 597.-—--CAN. 

** Royallies’’ — British North 
Aaneaen Act, 1867, s. 109-——Construc- 
tion.]—‘* Royalties ’’ in this scct. does 
not embrace all kinds of royaltics, bul 
is limited in its meaning by the text to 
such as are connected with lands, 
mines & mincrals; such ae (inter alia) 
the right to bona vacantia & of escheat 
arising by reason of a failure of heirs. 
—R. v. WESTERN TRUBT Co. +» A.-G, 
OF PROVINCE OF ison Spagna vps & 
SHULZE (1921), 21 Exch. C. R.1; 59 
D. L. R. 597.—CAN. 


PART II. a Ge SUB-SECT. 4.— 


—R. v. HANEL, R. »v, YELLE 
(Que) (19 (1995), 45. Can. Crim. Cas. 381. 





hii. -]l—Provincial peuplation 
repugnant to B. N, A. Act, 1867, 9, 93 
(2), is ** absolutely void & inoperative, " 
& is not appealable under sub-sect, 3 to 
the Governor in Council.—Htescn v. 
MONTREAL raha TANT BOARD ScHOOL 
hie alae eee re R. 8; 

. CR. 246: A 
i appeal [1928] x "c. 200, PC. --OAN, 

h iii. -}—~Any Se legis- 
lation repugnant to A. Act, 
1867, 8. 93 (1), is to the extent of such 
repugnancy absolutely void & in- 


J.B. 





operative.—TINY SEPARATE SCHOOL 
say a v. R. (1926), 59 O. L. R. 96. 
aes A e 





k. For ‘‘k. ——-.J]-—’” substitute 
“©1401 ii. er 
101 iii. .-_Where both the 








Dominion Parhament & a provincial 
legislature have legislated on the sume 
subject & with the same object, & tho 
legislation is withm the powers of the 
Dominion Parliament, the provincial 
legislation 18 inoperative. —R. v. 
SHENDAN, [1924] 3 D. L. R. 339; 3 
oan? hi. 617; 34 De C. R. 161.— 


106i. Power to repeal local A ct.J— 
oe v. HARE (1877), 3 Lk. & C. 4.— 





st. Creation of new province — 
Restriction of legislative powers.}—In 
exercising the authority to establish 
new provinces given to it by B. N. A. 
Act. 1871, the Dominion Parliament 
had power to enact Alberta Act, 5. 17 
withits protective provisions r eptricting 
full legislative power as to education, 
notwithstanding that those provisions 
are a modification of B. N.A. Act, 1867, 
. 93.—hRh. (BRooKS) v. ULMER, 11923] 


1D. L. R. 304; 1 W. W. R11; 38 
Can. Crim. Cas.'207; 19 Alta. L. R. 
12.— CAN. 


pv. Legislation inconsistent with pro- 
vincial rights—Powers conferred on 


593 


Annotations :—As to (1) Folld. 
Snider, [1925] A. R 
for Canada, [1928] A. 


C. 396. 


efd. A.-G. for Alberta v. A.-G. 
C. 475. 


Board of Commerce.|—The Dominion 
Parhament cunnot confer on the Board 
of Commerce Juuisdiction that would 
restrict the liberty of the inhabitants 
of a province.—A.-G. For ONTARIO v. 
CANADIAN WHOLESALE GROCERS 
Assoun., [1923] 2 D. L. R. 617; 39 
Can. Crim. Cas. 272.—CAN. 


PART Il. SECT. AL 0) SUB-SECT. 4,-- 
in. 
m (p. 431) 4 i ~- 
DuDMAN (1876), 
Cart. 412.—CAN 
m (p. 431) ii. - J- PEEK 1. 
SHTIELDs (1881), 6 A. R. 639, 3 Cart. 
gees sare 


.] -KINNEY v. 
2 RR. & C. 19; 2 


(p. 431) i. —— Bankruptcy -Acl, 
1920 (e. 34), 8. 11 (1) (10)—J xtra vires. j 
—BELANGER, ETc. v. KOYAL BANK OF 
CANADA, [1926] 2 D.L. R. 929; [1926] 
SC. R. 218, affd. sub nom. Royal 
BANK OF CANADA v. LARU, [1928 
A.C. 187: 139 L. 'I’. 562, P. C.--CAN, 

sw. Building sorieties-- In Quehbec— 
Liquidation of—-Ultra vires. |-—MCCLAN- 
AGHAN v. ST. ANN’S MUTUAL BUILDING 
SocirETy (1880), 24 L. C. J. 162; 2 
Cart. 237.--CAN. 


sy. Cheese facturics—-Act lo prevent 
fraud aguinst—Valid.j—-R. v. STONE 
(1892), 23 OU. KR. 46.--CAN, 

sz. Copyright.)~-SMILES v. BELFORD 
(1877), 1 A. Rk. 436 5 1 Cart. 576.— CAN. 


38 


Cases 115—125a. 


115. Add. Annotation :—-Refd. A.-G. for Manitoba 


116. 


117. 


117a. 


119. 


119a. 


120. 


121. 


121a. 


ab. Zducation.}—Held: Alberta Act 


a A.-G. for Canada, [1929] A. C. 260. 


Add. Annotation :-—Refd. A.-G. for Quebec v. 
Nipissing Central Ry. & A.-(. for Canada, 
[1926] A. ©. 715. 


Add. Annotations :---Apld. A.-G. for Manitoba 
v. A.-G. for Canada, [1929] A. C. 260; Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328; Toronto Electric Comrs. 
v. Snider, [1925] A. C. 396. 


.|—Sale of Shares Act, 1924, & 
Municipal & Public Utility Board Act, 1926, 
both of Manitoba, are ultra vires under 
British North America Act, 1867 (c. 3), 8. 92. 
in so far as they purport to prohibit Dominion 
cos. from selling their own shares within the 
Province without the consent of a Provincial 
Comr. or Board, since thereby they interfere, 
directly & substantially, with the status 
& capacity conferred on the cos. by Dominion 
legislation intra vires under British North 
America Act, 1867 (c. 3), 5s. 91.—A.-G. FoR 
MANITOBA v. A.-G. FOR CANADA, [1929] A. C. 
260; 98 L. J.P. C. 65; 140 L. T. 386; 45 
T. L. R. 146, P. C. 


Add. Annotations :—As to (1) Refd. Montreal 
Corpn. v. Montreal Harbour Comrs., Tetreault 
». Montreal Harbour Comrs., <A.-G. for 
Quebec v. A.-G. for Canada (1925), 42 T. L. R. 

3; A.-G for Quebec v. Nipissing Central Ry. | 
& A.-G. for Canada, [1926] A. O. 715. 


-}—(1) Fisheries Act, 1914. 
gs. 7a, 18, requiring persons who operate for 
commercial purposes a fish cannery, & in 
British Columbia a salmon cannery or salmon 
curing establishment, to obtain a licence 
from the Canadian Minister of Fisheries are 
ultra vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made 
for British Columbia under sect. 45 of the 
same Act do not give the Minister a discretion 
to refuse an application by a properly qualified 
person for such a fishing licence as is required 
by those regulations.—A.-G. FOR CANADA v. 
A.-G. FOR BRITISH COLUMBIA (1929), 46 
TT. R. I, P. C. 


Add. Annotation :—Refd. The 
[1927] P. 311. 


Add. Annotation :—-Refd. A.-G. for Quebec 
v. Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. ©. 715. 


——— Safeguarding navigation of river 
obstructed by bridge included.) — British 
North America Act, 1867 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 





oe errr 








ee een 


Fagernes, 





122. 


122a. 


125a. 


ENGLISH AND Empire Dicrst SupPpLEMENT. 


latures railways & other works extending 
beyond the limits of the province, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception :—Held: (1) the right & power 
of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt. of New Brunswick had power to make’ 
regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, & the change 
made being wholly consistent with the 
treaty.—A.-G. FoR NEW BRUNSWICK v. 
CANADIAN Paciric Ry. Co., A.-G. FOR 
CANADA INTERVENING (1925), 94 L. J. P. C. 
142; 133 L. T. 436, P. C. 

Add. Annotation :—Refd. A.-G. for Quebec 
v. Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 715. 

Expropriation of provincial Crown 
lands.}—Railway Act, 1919 (c. 68), 5s. 189, 
which empowers any railway co., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 (10).—A.-G. FoR 
QUEBEC v. NIPISSING CENTRAL Ry. Co. & 
A.-G. FOR CANADA, [1926] A. C. 715; 95 
L.J.P.C. 221; 1385 1. 7.520; 42 T. LL. R. 
591, P. C. 

Regulation of running rights.|—-ApplIts. 
owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.’ 
line, with permission to construct a short 
track joining it :—Held: the Railway Board 
had power to grant the application, since 
applts.’ line was part of a system of railways 
operated together, & connecting one province 


—e 





h (p. 432) i. Guarding of cross- 





()D., 1905, oc. 3), 8. 17, was within the 
powers of the Dominion Durliainent.—- 
kte ALBERTA AOT, SECTION 17, [1927] 2 
D. L. R. 993; [1927] 8S. C. R. 364.— 


CAN. 

114 iv. -}—Part IV. added 
to Canada Temperance Act, prohibiting 
the importation of intoxicating liquor 
into those provinces where ita sale for 
beverage purposes is forbidden by pro- 
vincial law, is intra vires the Donunion 
Pariament.—GorLp SEAL, LTD.  v. 
DOMINION Express Co. & A.-G. ror 
ALBERTA PROVINCE (1921), 62 D. L. R 
62: 62S. C. R.424; [1921]3 W. W.R. 
7110: affg. 58 D. 1. R. 513 84 Can. 








Crim. Cas. 259; 16 Alta. L. R. 113.— 
CAN. 


115 fii. —— By 45 Vict. c. 119— 
Valid.}—Re QUEBEO TimBrER Co. 
(1882), Cout. 43.—CAN., 

r (p. 432) i. —— sre oma ee as to 
inland Valid.}—BaYER vv. 
KaAIZER (1894), 26 N. S. R. 280.—--CAN. 

r (p. 432) if. -}~The provisions 
of Fisheries Act, 1914 (c. 8) (Dom.), 
sa. 7A, 18, for the licensing & ta 
of fish canneries :~~Held : ulira vires.— 





R. v. SOMERVILLE CANNERY Co., LYD. 
(B. a 4D. L. R. 494; [1927] 
aN ona 215; 49 Can. Crim. Cas. 
eden = ® 
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ings.|—Re CANADIAN Pacirio Ry. Co. 
& Country & TOWNSHIP OF YORK 
(1896), 27 O. Rt. 559.—CAN. 

y i. Dominion Insurance Act, 
ss. 11, 12 (1), 71, Tla, 134, 134a— 
Ultra  vires.}—Re aa era ; OR, 


TRACTS, [1926] 2 D. L. R 
O. L. R. 404.—CAN. 


sd. Interest—-Amount of—R. S. C., 
1886 (c. oe 8s. T—Intra_ vires.) — 
BRADBURN tv. EDINBURGH LIFE ASSUR- 
ANCE Co. (1903), 23 C. L. T. 1993 5 
O. L. R. 657 ; 2 O. WwW. R. 253.—CAN, 

.) {p. 433). For ‘‘c” substitute 
66 12 i’? 





128a. 


130b. Taxation—Income tax.]—(1) The 


128b ii. 
customs duties. ]}—Held : 53 Vict 
8.19, was not ullra vires the Dominion 
Parliament.—A.-C. 
Foster (1892), 31 N. B. R. 153.— CAN. | w.ow. kh. 559: 57 
iene e wratory Birds Protection Act, 

C 
—R. v. STUART, [1925] 1 DD. L. R. 12; 


with another, & it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (c. 3), s. 92 (10) (a).— 
Luscar COLLIERins v. McDoNaLp, [1927 } 
A. ©. 925; 97 L. J. P. CG. 213 187 L. T. 779 ; 
43 T. I. KR. 801, P. C. 

Question of substance, not of form.}— 


A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 108a, ante. 





128b. Power to impose customs duty—Alcoholic 


liquor imported by province.|—Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt. of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 3), s. 91, heads 2 & 3, to impose 
duties upon the importation of goods into 


Vol. 


130c. 
130d. 


Cases 125a—185 


North America Act, 1867 (c. 3), 8. 91, head 8, 
to enact Income War Tax, 1917, & the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax. 

(2) A minister of the Govt. of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payable to him under 
statutes of the province.—-CARON v. R., 
[1924] A.C. 999; 941. J. P.C.9; 1382 TL. T. 
218; 40 T. L. R. 874, P. C. 


Salary of provincial officlal— Whether 
liable.]}—CARON v. R., No. 130b, ante. 

Navigation of river—Formerly considered as 
in provincial control—Ashburton Treaty.]— 
A.-G. FOR NEW BRUNSWICK v. CANADIAN 
Paciric Ry. Co., A.-G. FoR CANADA INTRER- 
VENING, No. 12]a, ante. 


XVII.—Dependencies. 





Canada is not limited by sect. 125, which 131. Add. Annotation :—Refd. Royal Bank of 

exempts the “‘ property ’’ of a province from Canada v. Larne, [1928] A. C. 187. 

taxation.—A.-G. OF BRITISH COLUMBIA v. 132. Add. Annotation :—Apld. Royal Bank of 

A.-G. OF CANADA, [1924] A. C. 222; 130 Canada v. Larne, [1928] A. C. 187. 

L. T. 267; 40 T. L R. 4; 68 Sol. Jo. 58, 134. Add. Annotation :-—-Consd. A.-G. for Ontario 

P.C, v. Reciprocal Insurers, [1924] A. C. 328. 
130a. ‘‘ Peace, order & good government of 135. Add. Annotations:—Refd. A.-G. for Manitoba 


Canada ’’—Whether trade disputes included. ] 
—Toronro MLECTRIC COMRS. v. SNIDER, No. 
179a, post, 

Parlia- 
ment of Canada had power under British 


Oe re EY SE A 





Imposition of rth one 


51 b.—CAN. 


or CANADA 0. 


18)--Fiow far intra vires. | 


q (p. 434) i. -— -~ 


WIusoNn @ Copyre (1866), 26 N. B. R. 


-——.]-—-O°BRIEN ?. 


s(p. 434) i 
Act, 1919, 8. Qn (7)}--Whether ancillary 


v. A.-G. for Canada, [1925] A. C. 56Gb; 
Beach Co. v. A.-G. for 
T. L. R. 33. Mentd. 
Olumbia oo Canadian 
AL, 9314. 


Jirie 
Ontario (1929), 16 
ALG. for British 
Pacilic Ry., [1927] 


dd iii. ——.]~-Held: the 
Dominion Parliament had power to 
confer jurisdiction on a ct. to try 





eee ee 


RoraL Grorur Co., Lirn., [1921] 1 offences against Inland Revenue Act, 
: ID. L. R. OAL a h.S. C. cc. 34.—l. v. KENNEDY (1902), 

Alta. L. R. 3733; 35 Can. Crim. Cas. | 35 N. li. 266.— CAN. 
22.—CAN. sp. lL to Supreme Court of 
—— Canada Grain bie de Fiet. c. 39, s. ae 


mres.)—~GRAND TRUNK Ry, Co. 


sj. Soldier Settlement Act, ss. 33, 34 
—I1ntra vires.)-—~ lh. v. POWERS, [1923] 
Exch. C. R. 131.—CAN. 

sk. Judges Act, R&R. S. C., 1906 (e 
138), ss. 33-35.]——In so far as the 
above sects. attempt to disqualify or 
prohibit a judge of the King’s Bench 
from acting as an arbitrator in matters 
lying wholly within provincial control, 
they are ultra vires.- —WINNIPEG CORPN. 
». CRoss (Man.), [1926] 4 D. lL. RR. 318 ; 
(1926) 2 W. W. RR. 868.-—CAN. 

sl. Live-stock d* Lave-stock Products 
Act, 1923, cd regulations made there- 
under —HIluw far ultra vires.j-—R. v. 

JOLLINS, {1926] 4 D. L. R. 5483 46 
Can. Crim. Cas. 282: 59 O. L. Rt. 453. 


~—~—CAN. 
129 x Pilolayc.|—R. iv. 
RB. Dig. 138.—CAN. 


Seay 

1 (p. 434) i. .}-~-fleld: Criminal 
Codo Prg02, 88. 865 & 866, wore intra vires 
the Dominion Parliament. —FLICK v, 
BRISBIN (1895), 26 O. R. 423.—CAN. 


o (p. 434) i. —-——.}-—If an act pro- 
hibited by the Dominion Parliament 
ig one that muy be considered a criminal 
mutter, its prohibition & the subject of 
evidence establishing such act are 
within the powers of Parliainent, even 
See the act is one that relates to 

roperty & civil rights.— hk. v. POULIN 
Pal -), [1925] 1 D.L. R. 6183 [1925] 
1 W. W. R. 16; 43 Can. Crim, Cas. 
242.—CAN. 

o (p. 434) ii. -}—Criminal Code, 
8. 734 :-—Held: intra vires.—DowsrETr 
”. EDMUNDS (Alta. ), eas! 4D. L. R. 


796 ; ; [1926] 3 W. W. R. 447; 46 Can. 
Crim. Cas. 330.—CAN. 


o (p. 434) fii. Issue of ak eo 
pleasing from all further proceedi 
etvil or criminal.j—leld: 32 & 3 
Vict. c. 20, gs. 45, is not ultra vires.—- 


PETERS 











to or necessary for operation of Domti- 
non law. )|-~—The above Act is not in the 
nature of an ancillary provision which, 
Whilst encroaching upon = matters 
assigned to the provincial legislatures, 
is required to prevont a scheme of a 
Dominion law being defeated ; nor is 
it a case where, in order to operate a 
validly enacted law, procedure must 
be adopted to make offective that law 
even though it invades the legislative 
flolds of the provinces in respect of 





roperty or civil rights.—R. wv. 
LASTERN ‘TERMINAL HKLEVATOR Co., 
[1925] S. C. R. 434.—CAN 

s (p. 434) li, -—- —-—.]--— The Ua 


Visious of the abovo Act, requiring a 
primary grain-dcaler to take oul a 
licence thereunder, & prescribing the 
form of contract to Me used on the 
purchase of grain, are ultra vires.— 
TRIMBLE 0. CAPLING, [1927] 1 D. L. f. 
717; §1927] | W. W. RR. 188; 22 Alta. 
lL. R. 536.-—-CAN. 


8 (p. 434) iil. 





War legislation 


—RHstablishment of Canada Wheat 
Board.\|\—Weld: tho legislation & 
Ordors in Council establishing the 


Board were wnira vires the Dominion 
Parliament as being cither (a) logisla- 
tion arising out of war, or (b) regula- 
tion of trade & commerce.—-A.-G. FOR 
CANADA v. ALEXANDER BROWN MILL- 
ING & ELEVATOR Co., [1923] 4 D. L. R. 
443; 53 O. L. lt. 298.—CAN. 

dd i. Courts—Power to establish— 
Maritime court-—Jurisdiction limited to 
Ontario-—Valid.J]—THE PIicron (1879), 
48. C. R. 648; 1 Cart. 557.—CAN. 


dd ii. ~——- Power to extend juris- 
diction-—Court created Imperial 
Act—Valid.J—A.-G. OF CANADA vw. 
Wrint (1884), 16 8. C. R. 707: 4 
Cart. 288.—-CAN. 
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CREDIT VALLEY Ry. Co. (1875-1908), 
1 Cout. Dig. 282.-—CAN. 


st. Jury—-Selection of AeA tee n 
criminal cases.)--R. ov.  O’ROURKT 
(1882), 32 C. 1. 388 —CAN. 


sw. Oprum & Narcotie Drug Ael.| - 
The Opium & Narcotic Drug Aet, 1923, 
now RAS. C. 1927, 6 144.38 entra vires, 
[(f928) 2 DD. t. i. 
1 





—h. ve. GORDON, 
315 Jf928]) 1 WLW. R678, 49 Ca 
(rink. Clas, 272.—CAN. 

SX. -J—hR. e. WAKABAY ASHI, It. 
rm LORE YIP, 92x] oD. da D226, 
[19281 1 W. WL. RR. 187: 49 Can. Crim. 
Cas. $92; 30 13. C.K. 3L0—CAN, 

sy. Agyriculfure— Lire Stockh Pediyree 
_let.J--" Agmeculture ’* within B. N. A. 
Act, 8. 94, ix not restricted to the 


cultivation of the fields. ‘Che purpose 
of Live Stock Pedigree Act) being te 
unprove the quahty of live stock on the 
farins of the Dominion, it is wirarires 
of the Dominion under saad section. - - 
Re. ev. DAVENPORT, [192Z8) 2 D2. Lb 
852; £1928) LW. WwW. RR. 8763 50 Cun. 
Crim. Cas. 40.—CAN. 

sz. Gold & Silver Marhing  Aet 
intrue wires. |—Held : Gold & Silver 
Marking Act, 7 & & Mdw. 7, ¢. 30, 
8. 16 (b), is intra rares of the Donunion 
Parliaanent. Ree Len Chor), 8 


O. W. RL 845, 2 O WLN. 95550 2a 
OQ. EL. Ro. d905 ES Con Crim. Cas, 
180. - CAN 


b) ili. 
wi. -— Nova Scotea Railway 
Arrangement Act—Ulira vires.|—Mur- 
noch v. WINDSOR & ANNAPOTIS Ry. 
Co. (1877), 3 Cart. 368.—CAN. 
w ii. -~— Nora Scotia Winding-up 
dae Valid.| -Re WaLLAck HukstTis 


PART II. SE aE SUB-SECT. 4.— 


Cases 185a—141. 
185a. 


Direct—What is.]}—A tax is not 
‘‘ direct taxation’”’ within British North 
America Act, 1867 (c. 3), s. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who 
pays. 

In answer to questions referred by the 
Governor-General, namely: (1) whether 
the legislature of Manitoba had authority to 
enact c. 17 of its statutes for 1923, entitled 
‘‘An Act to provide for the collection of a 
tax from persons selling grain for future 
delivery,” & (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ultra vires :—-Held: the Act was wholly 
ultra vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form.—A.-G. FOR MANITOBA v. A.-G. 
FOR CANADA, [1925] A. C. 561; 94L. J. P. C. 
146; 183 L. T. 193; 41 T. L. R. 409; 69 
Sol. Jo. 445, P. C. 





185c. reer 


135d. ——— 


ENGLISH AND EMPIRE DicGest SUPPLEMENT. 








-.}—The Halifax Corpn. 
charter provided that the owner of property 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, & should be assessed & 
rated to business tax if the premises were 
used for business purposes :—Held: the tax 
was a dircct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
s. 92 (2), & was within the powers of the 
province.—HALIFAX CORPN. v. FAIRBANKS’ 
os (1927), 44 T. L. R. 5; 71 Sol. Jo. 
946, P. C. 


140-142a, post. 


———.]—Mine Owners Tax Act, 
1923 (c. 33), of Alberta, purported to impose 
upon every mineowner, as therein defincd, 
a percentage tax upon the gross revenue of 
his mine during each preceding month :— 
Held: the tax was not direct taxation within 
British North America Act, 1867 (c. 3), 
s. 92 (2), & the Act was ultra vires.—R. v. 
CALEDONIAN COLLIERIES, [1928] A. C. 358 ; 
97 L. J. P.C. 94; 1389 L. T. 525; 44 T. LR. 


Succession duty.}—See Nos. 





Annotation :—Consd. A 
Pacific Ry., [1927] A 


135b. 











oO Aor British Columbia v. Canadian 


aa tax imposed by a 


622, P. C. 
| 136. 


Add. Annotations :—Consd. Halifax Corpn. v. 


provincial legislature, in respect of a com- 
modity, is an indirect tax, & wltira vires under 
British North America Act, 1867 (c. 3), 
s. 92 (2), if from the terms of the Act there 
appears an expectation & intention that the 
person required to pay the tax will indemnify 
himself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature ae British 
Columbia, Fuel-Oil Tax Act, R. C., 
1924 (c. 251), requiring that every tee ‘who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is invalid.—A.-G. FoR BRITISH 


[1927] A. C. 934; 96 L. J. P. C. 1493; 137 
L. T. 745; 43 T. L. R. 750; 71 Sol. Jo. 761, 
P. C. 


Annotation :—Consd. Hue Beach Co. v. A.-G. for Ontario 


(1926), 46 T. L. R. 


138. 


140. 


141. 


Fairbanks’ Estate (1927), 44 T. L. R. 5; 
R. v. Caledonian Collieries, [1928] A. C. 358 ; 
Iirie Beach Co. v. A.-G. for Ontario (1929), 
46 T. L. R. 33. Refd. Caron v. R., 11924] 
A. C. 999; A.-G. for Manitoba v. A.-G. for 
Canada, [1925] A. C. 561; A.-G. for British 
Columbia v. Canadian Pacific Ry., [1927] 
A. ©. 934; A.-G. for Manitoba v. A.-G. for 
Canada, [1929] A. C. 260. 


Add. Annotations :— Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 561; A.-G. 
for British Columbia v. Canadian Pacific Ry., 
[1927] A. C. 934. 


Add. Annotations :—Mentd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Richardson v. Richardson. [1927] P. 228. 


Add. Annotations :—Consd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 561. Refd. 
Halifax Corpn. v. Fairbanks’ Estate (1927), 
44 1T.L. R. 5; Erie Beach Co., Ltd. v. A.-C. 
for Ontario (1929), 46 T, I. RR. 83. 


Grey STONE Co. 11881), 3 Cart. 374.— 
CAN. 


a (p. 435). For “a. Tazation— 
Direct—Power to impose.j—’’ sub- 











stitute ‘‘135ai. Zaxation— Direct — 
What is.}— ”’ 

b (p. 435) For “b” substitute 
** 135a ii.”’ 

o (p. 435). For ‘*c” substitute 
** 135a iii.’’ 

135a_ iv. -)— City 


Act (Sask.), 8. 4153, which empowers 
the city council to enact a bye-law 
requiring every person attending a 
place of amusement to pay a tax upon 
each admission to such place, is intra 
vires, as it is a direct tax & comes 
within une eer pies powers of B. N. A. 
Act, a. ( 

JAW (Grey), [1923] 2 
16 Sask. L. R. 332 ; 
1126. SK ANS 


135a v. —.J]—A muni- 
cipal tax sought to be imposed on a 
trus on assessment under Ontario 
Assessment Act, R. 8S. O., 1914 (c. 195), 
s. 13 (3), as enacted by 1922 (c. 78), 
8s. 12, in Paapect of income “ not 
wholly distributed annually,” is an 
indirect tax & ultra vires.—CITY OF 


Re MOoosE 
bD. L. R. 216; 
{1923] tw WwW. R. 








WINDSOR CORPN. 0. ter ise Cos 2 
= L. R. 97; f1926) 8. C. R. 450; 
~ iL. R15. —CAN, 


e (p. 435) i. 
PLUMMER WaGon Co. ». 
(1885), 3 Man. L. R. 68. mara N. 

141 iii. The tax 
under Succession Duty Act t (B. C.), 48 
applied to ‘* movables’’ outside the 
province belonging to a person who 
dicd domiciled within the province, is 
a direct tax & intra vires.—Re IN- 
VERARITY LKsTatTr, [1924) 1 D. L. HK. 
1020; 1 W. W. ht. 901; 33 B.C. R. 
318.—CAN. 


141 iv. } Succession 
Duty Act, R. S. O., 1914 (ce. 24):— 
Held: intra vires.—A.-G. FOR ONTARIO 
v. oy ed 83D. L. R. 928; 59 
O. L. R. 181.—CAN, 





}— 
WIISON 




















141 v ——— ——-.}—Succession 
Duty ‘Act, 1915, ae 10 (6) Hi eld ; 
intra vires.—R. DONEGAL (Mar- 
CHIONESS) (1923), "51 N. B. R. 309; 
{1924} 2 D. L. R. 1191.—CAN. 


ji. Exemption from.)—Held: 
the power & authority to raise revenue 
for Do Oh purposes was sep aed 
given to the Parliament of Canada, & 
any legislation passed by the Old 
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Province of Canada, denying tho right 
to tax or exempting any subject in 
Ontario to pay such tax, could not 
be valid after the passing of B. N. A. 
Act, 1867.—-HOLMSTRAD v. MINISTER 
or Customs & ExXcIsr, [1927] Exch. 
C. RR. 68.—CAN. 


1 (p. 436) i. ——.]— Hawkers & 
Pedicrs Act, R. 8S. 8., 1920 (ce. 147), 
applics to a ‘hawker & ‘pedlor acting as 
such as the agent of a Dominion co., 
even though its letters patont give it 
the power to sel] & make known its 
products through ‘ salesmen & agents 
going from house to house & displaying 
sumples,’’ ctc., the licence fee imposed 
by the Act not being an indirect tax, & 
not being made so by the fact that an 
employer pays it for his agents.—R. 
oan v. GEBHARDT, [1926] 2 

R. 950 ; [1926] 2 W. W. R. 235 ; 
te oe Crim. Cas. 321; 20 Sask. L. R. 
485.—CAN., 


p. 436) i. Of Dominion notes 
Herne part of bank reserve—Valid.}— 
WINDSOR v. COMMERCIAL BANK OF 
WINDSOR Uae) 3 R. & G. 420; 3 
Cart. ae Pia 


a (p. ) i. .]—Ontario Insur- 
ance Mets Vp, 6s. 168, 180 :—Held: 
intra vires.—Re In SURANCE CONTRACTS, 











142. 


142a. Soe e Sey 


144. 


[1926] 2D. L. R. 204; 58 O. L. R. 
404.—CAN. 


q (p. 437) ii. 
to cmpower the imposition of license 


Add. Annotations :—-Consd. A.-G. for Mani- 
toba v. A.-G. for Canada, [1925] A. C. 561; 
Erie Beach Co., Lid. v. A.-G. for Ontario 
(1929), 46 T. L. R. 33. Refd. Brassard v. 
Smith, [1925] A. C. 431. 

-|—Certain shares in applt. 
co., Which was registered in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. By Ontario 
Succession Duty Act, s. 10 (2), ‘‘ No property 
in Ontario belonging to any deceased person 
at the time of his death . .. whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
transferred ... until the duty, if any, is 
paid, or security given therefor, & any corpora- 
tion or person allowing such property to be 
so transferred ... contrary to this sub- 
section shall be Hable for such duty ’”’: ~ 
Held: onthe death of the shareholder, as the 
co.’s share register was required by law to be 
kept. in Ontario & as the shares could therefore 
be effectively dealt with only in Ontario, the 
shares were situate in Ontario & subject to 
succession duty there, & that as there was no 
provision for reimbursement of the co. the 
statute did not impose indirect taxation & was 
not ultra vires of the Provincial Legislature.- 
Hiring Beach Co., Lrp. v. A.-G. FOR ONTARIO 
(1929), 46 T. L. R. 83, P. ¢. 

Add. Annotation :—Refd. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 5. 














-}—TTeld : the right tho 


Vol. XVII.—Dependencies. 
145. Add. Annotations :—Refd. A.-G. for Ontario 


153. Add. Annotation :—Refd. The 


162a. 


(Ontario), 17 Geo. 5, c. 70, in connection 
with sect. 72 (1), the latter must bo 
regarded as lamited to cases over which 
Ontario Legislature 


Cases 142-1622. 


v. Reciprocal Insurers, [1924] A. C. 328; 
Caron v. R., [1924] A. C. 999; Toronto 
Klectric Comrs. v. Snider, [1925] A. C. 396; 
A Gs for Manitoba v. A.-G. for Canada, [1929 | 
A. ©. 260. 


145a. —— Construction of legislation—Limitation 


to provincial jurisdiction.]-—A.-G. FOR 
ONTARIO v. RECIPROCAL INSURERS, No. 108a, 
ante. 


| 148. Add. Annotation :—Refd. A.-G. for Manitoba 


v, A.-G. for Canada, [1929] A. C. 260. 


150. Add. Annotations :~--Refd. Nadan vw. R. 


[1926] A. C. 482. Mentd. R. v. Lincolnshire 
JJ., Hx p. Brett, [1926] 2 K. B. 192. 


Fagernes, 
[1927] P. 311. 


154a. ---—- No power to confirm transfer of federal 


railway.|—BouURGOIN v. COMPAGNIE DU 
CHEMIN DE FER DE MONTREAL, OTTAWA, 
ET OCCIDENTAL (1880), 5 App. Cas. 381; 49 
L. J.P. C. 68; 42 L. I. 414, P. C. 


159. Add. Annotation :—Refd. A.-G. for Ontario 


v. Reciprocal Insurers, [1924] A. C. 328. 


161. Add. Citations :—[1924] A. C. 203; 983 


L. J. P. C. 338; 130 L. T. 227. 


Legislation incidentally affecting. |— 
A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 108a, ante. 





k (p. 438) ii. -—— Imposition e& 
recovery of Anes & penaltves—Valid.}— 
R. v. MCMILLAN (1873), 2 Pug. 110; 


had juris- 2 Cart. 489.—CAN. 


fees on insurance cos. was entra vires.— 
FIALIFAX CITY CORPN. v. WESTERN 
ASSURANCE Co, (1885), 18 N. S. BR. 
(6 R. & G.) 387.—CAN, 


q (p. 437) iii. ——.}+—Held: Ordi- 
nance incorporating City of Calgary 
(No. 33 of 1893), 5. 117 (41), was wtra 
vires. — ENGLISH v. O'NEILL (1899), 4 
Terr. L. I. 74.—CAN. 


146 iii a. ——.]—]LEPInE v. 
ce (1891), 17 Q. L. Re. 226.— 








146 xii. —..]}-—Govt. Liquor 
Act, 1921 (c. 30), which vests in a 
Board of Control the exclusive sale of 
intoxicating liquor within the province, 
is intra vires.—-R. v. FERGUSON (B.C.), 
11922) 2 W. W. RR. 4738; 69 D. L. R. 
153: 37 Can. Crim. Cas. 89.—CAN. 


146 xiii. ——.J--The imposi- 
tion by Govt. Liquor Act, 1921 (e. 30), 
8. 55, of a tax upon any liquor not. pur- 
chased from a vendor at a govt. 
liquor store, 15 intra vires the provincial 
legulature.—LirrLe «v. <A.-G. FOR 
BRITISH COLUMBIA (B.C.), [1922] 2 
Me i 359; 65 D. L. BR. 297: 37 

an. Crim. Cas. 189; affg.. 60 D. L. R. 
334; 30 B.C. R. 348 BAN. 

: 146 xiv. ——~.])—Saskatchewan 
Temperance Act, R.S. S., 1920 (ec. 194), 
8. 11 (2), requiring every brewer, dis- 
tiller, & liquor exporter to make 
certain returns to the Commission 1s 
intra vires the prowuielal legislature, 
even in respect to a liquor export oo. 
incorporated by the Dominion Par- 
liament.—R. v. REGINA WINK & 
SPIRIT, LTD., KR. v. PRAIRIE DRua Co., 
Lrp., [1922] 1 W. W. R. 195: 65 
D. L. R. 258; 36 Can. Crim. Cas. 348 ; 
15 Sask. L. hk. 100.—CAN. 

146 xv. Suspension of 
Canada Temperance Act.|}—SnrEHAN 
v. SHAW, [1928] 2 D. L. Rt. 468; 49 
Can. Crim. Cas. 357.—CAN. 


146 xvi. ——.]}-- Held: reading 
sect. 141 of Liquor Control Act 

















diction, & not as an attempt to invade 
the field of Domimion Legislature.— 
Ih. v. Rupprcekn, (1928) 3 D. L. R. 208 ; 
49 Can. Crin, Cas. 323; 62 0. L. R. 
218. CAN. 


t (p. 438) i. : 
K&EEVE v. MCLENNAN (1876), 2 R. & C. 
5; 2 Cart. 100.—CAN., 

ec (p. 438). For ‘“ Prohvbition 
Act - Confiscalory provisions”? read 
© (Conjiscatory provisions— Pro- 
hibition Act.” 

© (p. 458) i. - — Act of 1886 
(c. 3), &. 55.J-—Held: the rght to 
impose forfeiture under the above 
scet. of an offender’s goods as pumsh- 
ment was within the powers of the 
provincial legislature.—R. v. GARDNER 
(1892), 25 N.S. R. (13 RR. & G.) 48.— 
CAN. 

d (p. 438) i. -—— Alberta Liquor 
Control Act, 1924 (ce. 14).)—Held: 
sect. 113 (3) of the above Act was 
wlira vires.--R. v. FORHAN (Alta.), 
{1927] 1 W. W. R. 689; 48 Can. Orim. 
Cas. 86.-—CAN. 

f (p. 438) i. Restrictions on 
export.}—The requirements in Sas- 
katchewau ‘l'empcrance Act, that all 
warehouses 1p which liquor 1s kept for 
export be located in cities having u 
population of 10,000, Is antra vires.— 
CANADA Druas, Lrp. v. A.-G. FOR 
SASKATCHEWAN (SASK.), [1922] 2 
Ww. W. it. 1089; 67 D. L. KR. ob; 
Can. Crim. Cas. 69; 15 Sask. L. KR. 
5063; varying, 66 D. L. R. 81535 37 
Can. Crim. Cas. 367.—CAN, 

k (p. 438) i. Creation of criminal 
offences.}—Saskatchewan ‘Temperance 
Act, R. S. S., 1920 (c. 194), 5. 68 (2), 
as amended, is ultra vires the provincial 
legislature, in so far as it professes to 
bot up certain acts as a criminal offence, 
namely, the obstruction of the 
‘* officer ’? mentioned in sect. 2 (7a) in 
the execution of his duties under the 
Act.—R. (WILBUR) v. MAGEE (SASE.), 
[1923] 3 e W. R. 55.—CAN. 

















k (p. 438) iii. S. 2. R. v. RONAN 
(1891), 283 N. S. BR. 421.—CAN. 


k (p. 438) iv. —-- Amendment of 
Temperance Act, 1884 (ce. 18)—Validity. ] 
—CookY v. BROME MUNICIPALITY 
(1877), 2 Cart. 385.—-CAN., 


1511. Barristers — Provision autho- 
rising remuneration by share of pro- 
ceeds of actwn.}—It 18 ultra vires a 
provincial legislature to ulter the law 
relating to champerty, authorising 
barristers & solrs. within the province 
to contract with clients for payment for 
professional services by way of 4 share 
of the proceeds of actions in licu of the 
usual costs.— TAYLOR v. MACKINTOSH, 
[1924] 3 DL. L. R. 926; 3 W. W. RK. 
97; 34 B.C. R. 56.—CAN. 


151 ii. S. P. Re CONSTITUTIONAL 
QUESTIONS DETERMINATION ACT, Ke 
LEGAL PRoressions Acr (B. C.), 
[1927] 4 D. lL. R. 195; [1927] 2 
W. W. R. 808; 48 Can. Crim. Cas. 
278.—CAN. 


o (p. 439) i. -—— .]—It is 
not competent to the lezislature of the 
Province of Alberta to enact legislation 
authorising the coustruction & opera- 
tion of railways in such a manner as to 
interfore with the physical structure 
or with the operation of railways 
subject to the jurisdiction of the Par- 
liament of Canada.—ifte ALBERTA 
RAILWAY LEGISLATION (1913), 24 
W. L. R. 630; 4 W. W. Rh. 608; 48 
Sc. R.9: 12 D. I. BR. 150; 15 Can. 
Ry. Cas. 213.—-CAN. 

o (p. 439) ii. —-— Nova Scolia Rail- 
way  <Arranygement Aci—Valid.}—Re 
WInpDsor & ANNAPOLIS IY. Co. (1883), 
4B. & G. 312; 3 Curt. 387.—CAN. 

160 ii, — — —.|--Coal Mines 
Regulation Act, 8. 4, a8 amended by 
Coal Mines Regulation Amendment 
Act, 1890, s. 1, provides that “ no 
Chinaman shall be employed in, or 
allowed to be for the purpose of employ- 








Cases 164, 164a. 


164. Add. Annotation :—Distd. Lord’s Day Alliance 
for Manitoba, [1925] 


of Canada v. 
A. C. 384. 


164a. 


A.-G. 





or hereafter in force.” 


Sunday 
province. 


ment in, any mine to which this Act. 
applies, below ground,” is within the 
constitutional power of the provincial 
Legislature as belng a regulaton of 
Coal Mines, & is pot alia tures us un 
interference with the subject. of aliens. 
-~ Re COAL MINES REGULATION AMEN D- 
MENT ACT, 1890 (1896), 5 B.C. lh. 306, 
1M. M. Cus, 116, -CAN, 


1 (p. 440) i. —— Chinese Regulation 
Act, 1884, s. 14— Ultra vires.|--R. 1. 
GoLp Comr. OF VICTORIA DISTRICT 
(1886), 1 B.C. RR. pt. 2, 260.-—CAN. 


164 v. —--.] -Held: GLord’» Duy 
Ordinance, 8. 3, Was utra vires. — FALLAS 
v. DALTHASER (1912), 21 W. 14 R. 171; 
2 Ww. W. R. 132; 4 J). ju. Rh. T05: 4 
Alta. L. Kn. 361.—CAN. 


165 vig —— ——-.J-- KERLEY 1. 
LONDON & LAKE Enis Ry. & TRANS- 
PORTATION Co. (1913), 28 Q. Ta. R. 
606; 4 O. W. N. J234.—CAN., 


165 vii. Restrictions on sale of 
shares. aval of Shares Act, lt. S. 38. 
(1920), 8. 4, 10 so far as it purports to 
apply to ine sule of its own shares 
by a Dominion co., 18 ulfra vircs the 
provincial legislaturc.--LUKEY & A.-G. 
¥OR SASKATCHEWAN v. JUTHRNIAN 
FARMERS ELEVATOR Co., Lirp., [1924] 
Iv. L. R. 706; [1924] S&S. Cc. R. 56; 
1 W. W. ie 577.—CAN. 


165 viii. —~-— ——.]—SSale of Securi- 
tier at: "1993 (N. B.), s. 4, 80 far as 
it purports to apply to sales of shares 
of Dominion cos., is ulfra mres the 
provincial legislature. —R. v. HENDER- 
BON, Hr p. QUEEN (1924), 51 N. B. R. 
346.—CAN. 


165 ix. -—- -—-~.}---Sule of Shares 
Act, 1924 (0. 175) (Man.), & Municipal 
& Public Utility Bourd Act, 1926 
(c. 33) (Man.), so far as they purport 
to apply to the sale of its own shares 
by a Dominion co.:—WHeld: ultra 
e1res.—-Re SALE OF SHARES ACT & 
Mounicrea, & Punic Utiniry Boarp 








Act, [1927] 2 W. W. R. 480; 36 Man. 
L. R. 583.---CAN. 
f (p. 442) i, jJ—-Held: 


the Domimon Parhament had power 
under B. N. A. Act, 1871, to enact 
Alberta Act, ©. 17 w ith its protective 
provisions restricting full legislative 
ower as toeducation, notwithstanding 
re unoee provisions are a modification 
. Act, 1867, s. 93, & School 
chases ‘Act does not violate any of 
the protective provisions preserved by 
Alberta Act, s. nae ah. (Brooks) v. 
UIMER, 1923} 1 D. L. kh. 304; 38 
Can. Crim. Cas. 207; 19 Alta. L, R. 12; 
1923) 1 W. W. R. 1.—CAN. 


qa(p. 442) i. ———- ——-.]}—A local 
legislature can fix the number of grand 
Jurors who shall compose the panel, but 
not the number of grand jurors necessary 
to find » good a of indictment. --3t. v. 
Cox (1898), 31 N.S. IR. 311. -CAN. 


a (p. 442) i. —-—~— Remuneration Pa 
judges.]—Having regard to B. N. 
Act, 1867, ss. 92 #74), 96-101, Ar 
matters dealt with in J udges "Act, 
R. 8. C. 1906, 5. 34 are within the 


-}+—-Lord’s Day Act (R. S. Can., 
c. 153) made it a punishable offence to run 
or conduct Sunday excursions “‘ except as 
provided by any provincial Act or Jaw now 
An Act passed by 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful to run or conduct 
excursions to resorts within the 

Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 


a 51 Vict. c. 
anitoba statute of 1923 being merely 
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33 (Dom.):—Heild: the 


ermissive, & not dealing with a matter 


225, P. C. 


exclusive authority of the provincial 
legislatures in so far as the judges of 
the provincial cts. are concerned.-~— 
Re Jupaxrs Act, (1923] 2 D. L. R. 604; 
52 O. L. KR. 105--—CAN. 

a (p. 442) ii. Appointment of 
conunissioner with judyna! nowers.jJ—- 
McLuAN GoLp MINES, LTn. v. A.-G., 
[1923] 1 D. L. lt. 10; 54 0. L. R 
573.— CAN. 

a (p. 442) iii, ---— Alteration o 
stitution of court.}—An amendment 
altering the quorum of the Ct. of 
Appeal, making it unnecessary for the 
judge ordinary to sit as a member of 





con- 


the et. :—Held: intra vires.--KING v. 
KING (1904), 37 N.S. RR. 204.—CAN., 
a (p. 442) iv. —~-—— Power to restrict 


bringing of action.|--A luca] legislature 
can enact. that no civil action for 
damages shall be brought against uny 
particular person or persons, including 
mwmombers of the Jegislature.-—TROMAS 
v. TTALIBURTON (1893), 26 N.S. R. 55.— 
CAN. 
442) v 


a (p. Paymen io debt by 
instalments. An Act. authorising the 
making of a judge’ 8 order for such a 
pa mont :—Held : intra vires.- -GOULD 

aban (1804), 26 N.S. KR. 461.—CAN. 


p. 412) vi. —-— Imprisonment of 
pitas ulent judgment cee alid.j-— 
liz p. Frais (1878), 1 P. & B. 6938; 
2 Cart. 527.—CAN. 


t (p. 443) i. -—-—— — -.]—-38 Vict. 
ec. 88 :—Held: not ultra vires as being 
an interference with trade & commerce, 
iz p. FAIRBAIRN (1878), 18 N. B. R. 
(2 P. & B.) 4.—CAN. 

t (p. 443) ii. --—- —---.]- - JONAS v. 
GILBERT (1881), 5 8S. om R. 356.— CAN. 


t (p. 443) tii. S. P. Jonas v. MAR- 
SIIALL (asso), 20 N. L. R. 61.— CAN. 


a(p. 4 ———., ]— FORTIER v. 
LAMBE (1893), 25 8. C. It. 422.—CAN. 
a (p. 443) ii. Company 
incorporated abroad.|—-HALIFAX COrry 
v. JONKS (1896), 28 N. S. R. 452.— CAN. 
m (p. 443) i. —— ——.}--Female 
Hmployment Act, R. 5S. S. 1920, c. 185, 
is supportable only as a police regula- 
tion & not under the legislature’s 
ower of making laws with respect to 
icences.,— YEE CLUNv.CITY OF REGINA, 
11925) 4D. L. R. 1015; [1925] 3 
W. W. RR. 714.—CAN. 

n (p. 443) i. Vancouver Island 
Settlers Rights Act, 1904—Jntra vires.) 
—McCGREGOR »v. Esquimalt & NANA- 
moO Ry. Co., [1907) A. C. 462.—CAN, 

o (p. 443) i. -— —- —.}- 
CANADIAN PaciFio Ry. Co. v. OTTAWA 
Fre INSURANCE Co. (1907), 39 8.C. R. 
405.—CAN. 

o (p. 443) ii, ——— Works wholly 
within pha }—R. +. Mopr (1881), 
7Q. L. R. 183; 2 Cart. 257.— CAN. 

co (p. 443) i: —— Penalties or 
Sraudu nt conveyances. |}—Stat. 13 Hliz. 
c. 5,8.3,i8s not inforcein Alberta. 13& 
14 Geo. v, c. 5(Alta,), 8. 46, declaring this 
stat. to have been in force, could not 
have the effect of introducing s. 3. 
The Federal Parliament having made 











ee 








rought within the criminal law, was com- 
1906, pn to the provincial legislature under 

ritish North America Act, 1867 (c. 3), 
8s. 92, heads 13, 16; 
Act was a provincial Act ‘‘ now or hereafter 
in force’ within Lord’s Day Act of Canada ; 
it was unnecessary 
Act of 1923 could be justified as Dominion 
legislation by delegation or reference.— 
LOoRD'’s DAY ALLIANCE OF CANADA 2. A.-G. 
FOR MANITOBA, 
L. J. P. C. 843 


&, that being so, the 


to consider whether the 


{1925} 
132 L. T. 


A. C. 384: 94 
678; 41 T. L. BR. 


the commussion of fraudulent acts a 
crime, the subject-matter is criminal 
law & boyond the competence of the 
provincial legislature. —- CONNORS 1, 
eu, (1924) 2 D. L. R. 593; 1 W. WwW. RR. 
1050) §=20 AJta L. R. 205.—CAN. 

oc (p. 443) ii. —— Collectron of freight 
& wharfage d* warchouse charges--— 
Ultra wmres.}--EASTERN DEVELOPMENT 
Co. tv MoKAY (1888), 20 N.S. Rt. (8 
R. & G.) re .— CAN. 

dd (p. 443 
Markcunic vin 1926 27, 
Is antra mres. Assuming that Criminal 
Code, s. 498, is entra ovres, there is no 
roal conflict betw eon it & said Act. — 
KR. vo. Chung Crock, $1928) 4 D. L. R. 
Goo: [1928] 3 W. R. RR. 1295 450 Can 
Crim. Ber 235.-- CAN. 

dd (}. 443) ii -]—Produce 
Marketing Act, 1926-27, c. o4, with ity 
mnendments, is intra vires in so far as 
it apphes to ‘S marketing ’? within the 
provinee, & it is not necessary to read 
it as intended to operate extra- 
Re —I. v. WONG Kirt, [1928] 

3 W. W. ih. 401; 50 Can. Crim. Cas. 


i. eee = 


we Produce 
ee. O4 (B.C). 


ee ee eee 





257 —CAN, 
dd (p. tel iii. ——, J+A pro- 
vincial Legislature has powor to pro- 


hibit the carrying on of a particular 
business within the province as well as 
the power to prohibit cerfuin persons 
from that it on within the province ; 
& it may authorise a municipal council 
to pass bye-laws imposing such pro- 
hibitions withm the municipality. 
MicaAs tv. A.-G. FOR SASKATCHEWAN, 
jWZ8} 8 W.W. RR. 5628.— CAN. 


d (p. 444) i. --——- ———.]J—-MURNE 1. 
MORRISON (1882), 1b. Cc. R. pt. 2, 
120.—CAN. 


p (p. 444) i. No power to limit zuris- 
diction of courts.}-—-The rights of the 
cts. to function cannot be taken away 
by a Canadian Legislaturc.—MIcAs 1. 
A.-G@. FOR SASKATOHEWAN, [1928] 3 
W. W. . 523.— CAN. 


an (p. 444) i. Power to authorise 
erection of booms.J—MCMILLAN *t. 
SOUTHWEST Boom Co. (1878), 17 
oan R. (1 P. & B.) 715; 2 Cart. 542.-— 


gg (p. 444) i. —— Jurisdiction— 
Power to define.}—The power given to 
provincial Govts. to legislate regarding 
the constitution, maintenance, & 
organisation of provincial cts. includes 
the power to define the jurisdiction of 
auolt cts. area as well as in other 
spects, & also to define the juris- 
oe ‘of the judges who constitute 
an acts.—Fte CoUNTy COURTS OF 
BRITISH COLUMBIA (1892), 21 8. C. R. 
446; 5 Cart. 490.—CAN. 


1 (p. 445) i. —~-— —-— No power to 
alice or amend.)\—Held: Aovised 
Statutes (3rd series), c. 159, being part 
of the criminal law of Canada, the 
legislature of Nova Scotia had no 
power to alter or amend any of its 

rovisious.—R. v. HaLirax ELECTRIO 

ewer Co. (1898), 30 N. 8. R. 499. 


168. Add. Annotations :—Apld. A.-G. for Manitoba 
v, A.-G. for Canada, [1929] A. C. 260. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. OC. 328; Canon v. R., [1924] A. C. 
999. 





170a. Legislation incidentally affecting. |— 

A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 

No. 108a, ante. 
Protection of denominational schools-— 
Meaning of Protestant.|—-The Quebec Legis- 
Jature in 1903 passed an «Act, 3 Edw. 7, c. 16, 
which provided that persons professing the 
Jewish religion should, for schoo) purposes, 
be treated as Protestants & have the same 
Vights & privileges ; that their children should 
have the same right of education as Pro- 
testant children; & that school taxes paid 
by them should go to the support of the 
Protestant schools. Under statutes of Lower 
Canada consolidated in 1861 by 24 Vict., 
ce. 15, there were outside the cities of Quebec 
& Montreal (the rural area) common schools 
& dissentient schools, & within those cities 
Roman Catholic separate schools & Protestant 
separate schools. British North America 
Act, 1867, by s. 98, conferred on Provincial 
Legislatures exclusive power to make laws 
in relation to education, but, by proviso 1, 
preserved “ any right or privilege with respect 
to denominational schools which any class 
of persons had by law,” & by proviso 2 
enacted that privileges conferred by law on 
separate Roman Catholic sehools in Upper 
Canada should be extended to dissentient 
schools of Roman Catholics & Protestants in 
Quebec :—Held: (1) the word “ Protestant” 
in the statutes consolidated in 1861 could not 
be construed as ‘ non-Catholic,” & so as 
including Jews; & the Protestant com- 
jnunity, though divided for certain purposes 
Into denominations, was itself a denomination 
«& capable of being regarded as “ a class of 
persons’? within British North America Act, 
1867 (c. 3), s. 93 (1)3 (2) baving regard to 
the provisions of the Act of 1861 as to man- 
agement & control, the dissentient schools in 
the rural area, & the separate schools in the 
two cities, had rights & privileges within 
sect. 93, proviso 1, but that the common 
schools in the rural area had not, as although 
cach school might in fact be controlled by 
persons of the faith of the majority, that was 
not a right or privilege which “a class of 
persons had by law’’; (8) the Act of 1861 
impliedly reserved the right of attendance 
at dissenticnt schools in the rural area to 
children of the religion of the dissentients ; 
in any case sect. 93, proviso 2, of the Act 
of 1867 had that effect; (4) the provisions 
as to the management & control of separate 
schools in the two cities gave them a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 


176a. 





m (p. 445) 1. What are—Not 
Act to prevent fraud against cheese 
factories.|—R. v. Wason (1890), 17 
A. R. 221 ; 4 Cart. 578.—C AN. 

m ( . 445) Not Act 
respecting appcals on prosecutions to 
enjorce penalties d& punish offences 
under provincial Acls.J—R. v. Wason 





ultra vircs on 


li. -——- - 





W. W. R. 758. 
d (p. 445) i. 


the 
infringes on the powers of the Governor- 
General under B 
8. 96.—HuUNT »v. COLLEGR OF 
SICIANS & SURGEONS OF SASKATCHR- 
WAN, [1925] 4 D. L. RR. 834; 
3 CAN. 


~~.) -A provincial 





Cases 168—178a. 


of a divergent faith; (5) 3 Edw. 7, c. 16 
(Quebec), although otherwise intra vires, was 
ultra vires so far as it would enable persons 
professing the Jewish religion to be appointed 
to the Protestant Board of School Comrs. in 
the cities of Quebec or Montreal or on any 
Protestant Board of Hixaminers, or take part 
with Protestants in the establishment of a 
dissentient school outside those cities, & 
except so far as it would confer the right of 
attendance at dissentient schools outisde 
those cities upon persons of religious faith 
different from that of the  dissentient 
ininority ; (6) it would be possible to frame 
legislation for establishing separate schools 
for non-Christians without infringing the 
rights of the: two Christian communities, & 
that legislation so limited would be valid.— 
LiimscH v. Montrean PRorestanr ScHoon 
Comrs,, [1928] A.C. 200; 97 L. J. P.O. 40 ; 
13S 1. MN. 650; 44 7. t. RR. 2873 72 Sol. Jo. 
1S7,.P eC, 

-Lnnotation: CUencrally, Refd. Roman Catholic 

School Trustees o. R., [128] A. C. 863. 

177a. ---- Separate schools Roman _ Catholic 
separate schools—Courses of study & grades 
of education in—-Right to share in legislative 
grants.|—-ROMAN CATHOLIC SEPARATE 
ScuHoo. TRUsTErs v. R., [1928] A. C. 363 ; 
97 L. J.P. C. 69; 139 L. T. 493; 44'T. L. R. 
611, P. C. 


177b. ——— Act affecting Protestant or Roman 
Catholic minority—Appeal to Governor- 
General in Council.|—-BRopHy v. A.-G. OF 
MANITOBA, [1895] A. C. 202; 64 L. J. P. C. 
70; 722 LT. 163; 11 T. L. R. 198; 11 R. 
385, P. C. 

Annotutions :—Consd. Hirsch v. Protestant Schoo] Comrs. of 
Montreal, [1928] A. C. 200; Roman Catholic Separate 
School Trustees v. R., [1928] A. C. 363. Refd. Kdwards v. 
A.-G. tor Canuda (1929), 46 'T. L. Li 4. 

177c. -—- - -——.]|—-RoMAN CATHOLIC 

SHPARATE SCHOOL TRUSTEES v. R., [1928] 
A. C. 363; 97L. J.P. C. 69; 189 L. T. 498 ; 
44‘. L. R. 611, P. C. 


177d. Building & public health—Application to 
denominational schools.|]— British North 
America Act, 1867 (c. 3), s. 98, ducs not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from applying to denomina- 
tional schools.—TORONTO CORPN. v. ROMAN 
CATHOLIC SEPARATE SCHOOLS TRUSTEES, 
[1926] A.C. 81; 95 L.J.P.0.12; 1383 L. T. 
779; 41 T. L. R. 658, P. C. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. ©. 482. 


178a. Property & civil rights—Ultimate Heir Act, 
R.S. A., 1922 (ce. 144)—Ultra vires.|- -A.-G. 
FOR ALBERTA v. A.-G. FoR Canapa, No. 98a, 
ante. 


Vol. XVII.— Dependencies. 


Sepurato 





178. 


actions in licu of the usual costs, 16 
an invasion of the legislative domain 
of the Domimon Parliament relative 
to criminal law —- TAYLOR tv. MACKIN- 
rosH, [1924] 3 D. L. kK. 926; 3 
WLW. R OT: 31 B.C. 56,.—CAN. 


178ai.Propetydcuridri yhis—-Closing 
disorderly house.) 10 Geo. V., @ 8] 


ground that it 


A. Act, 1867, 
PHY- 


11925] 


(1890), 17 A. R. 22h; 4 Cart. 578.— 
CAN. 

a (p. 445) i. Powers of medical 
council.] —- Medical Profession Act 
R. 8. 8., 1920 (c. 135), &. 40, is not 





enactment altering the law relating to 
charmperty, by authorising solrs. within 
the province to contract with clients 
for payment for professional servicos 
by way of a share of the proceeds of 


sat 9) 8) 


(Q.), authormimg a judge to order 
the closing of a disorderly bouse, 18 
antra vires the provincial legislature, ax 
it deals with matter of property & 
civil rights by providing for the sup- 


Cases 179a-—18la. 


pression of a nuisance & not with 


179a. Trade disputes.}—Industrial Disputes In- 


vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between cm- 
ployers & employees in any of a large 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
uponthe parties. After areference to a board. 
a lock-out or strike was to be unlawful & 
subject to penalties :—Held: the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 8); it clearly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (13), & was not within any of the 
overriding powers of the Dominion Legis- 
lature specifically set out in sect. 91; the 
Act could not be justified under the general 
power in sect. 91 to make laws “for the 
peace, order, & good government of Canada,’’ 
as it was not established that there existed 
in the matter any emergency which put the 


application to all judgments, irre- 
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national life of Canada in anticipated peril.— 
TORONTO ELECTRIC ComRs. v. SNIDER, [1925] 
A. C. 396; 94 L. J. P. C. 116; 1382 L. T. 
738; 41 T. L. R. 238; 69’Sol. Jo. 325, P. C. 


181a. Appointment of judges.]—-Judicature Act, 


1924, of Ontario, s. 2 (2—#), & s. 4 (1) & (2), 
are ulira vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., & also 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 
Act, 1867 (c. 3), s. 96, under which the 
powers of appointment referred to are given 
to the Governor-General of Canada. Sect. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection.—A.-G. 
FOR ONTARIO v. A.-G. FOR CANADA, [1925] 
A. C. 750; 94 L. J. P. C. 182; 183 L. T. 
434, P. C. 


Constitution.—-Fr EDERAL TAXATION 


criminal law by aiming at the punish- 
ment of a crime.—BRDARD v. DAWSON 
& A.-G. FoR QuUEBKC, [1923] 4 D. LI. 
2933; J1923)5.C. RR. 681; 3W. W.§. 
412.—CAN. 

sb. Labour in industrial  unacr- 
tukings.J—The matte: of labour in 
mdustrial undertakings mm Canada is 
prinarily within the competence of 
provineial Jegislatures, but Parhament 
ean legislate as to labour in territories 
not yet organwsed into, or forming 
part. of, a provinee, & as to labour ot 
servants of the Dominion, if there are 
within the ara of the draft con- 
vention adopted by the Tnternationa) 
Labour Conference of the League of 
Nations ian 1919.---2?e TReATY OF 
VERSAILLES, J?e TOURS OF LABOUR, 
{W253 LT RL LL, (192555. C. 
505.-—CAN., 

sk. ALurriage J—Mariage Act, R.5.0., 
1914 (ce. 148), 58. lo & 36, as amended 
by Marriage Law Amendment Act, 1919 
(c. 35), 58. 2 & 4, are within the powers 
of the provincial legislature.— STEWART 
vM STEWART, (1925) 1 D. L. Re 13) 56 
O. L. It. 57.—CAN. 

sm. —-—.]—Marriage Act, R. 8S. O., 
1914 (c. 148), & ita amendments, ure 
intra vires the provincial legislature, 
in 80 far as they provide for dissolution 
or nullity of oa warnage.—--DOYLE »v. 
Dravy, [1925] 3 D. L. R. 317; 57 
O. L. ht. 44.—CAN. 

sn. ———- Affecting status of husband 
& wifej- A provincial statute which 
purports to give a married woman the 
right to sue her hushand in tort is 
altra veres on the ground that it alters 
the common Jaw status of husband & 
wife, a subject which under the term 
*anurriage 7? is ussigued exclusively 
to the Dominion Parliament.-—H1u1 v. 
Hin., (1928) 4 D. L. R. 1613; [1928] 
3°W. W, It. 673.—CAN. 

so. --—— Consent of  parents.}-— 
MARQUARDT v. GoRR, [1929] 1 D. L. R. 
206.—CAN. 

sp. Wide Tire Act, 1889 (c. 22)— 
Intra vires.J}—h. v. HowsE, MONKIL »v. 
HoweE (1890), 2 B. C. R. 36.—-CAN. 


sq. Habeas corpus.|—The provincial 
statute kuown as ‘‘ An Act Respecting 
Habeas Corpus,” R. 8. P. Q. 1925, 
c. 167, is intra vires, & has general 


spective of the cause of detention.— 
ur yp. Fona, Ir p. You, Incr py, CHALI- 
FOUX, [1929] 1 D. L. R. 223.3) 50 Can. 
Crim. Cas. 213; sub aom. MOQUIN tv. 
FONG, Q. a, 41 Kk. B. 476.—CAN. 


PART II. SECT. 8, SUB-SECT. 4.— 
A. (0). 

8 i, — - -—— -----.}- Held: 37 
Viet. c. 32, was ulfra vires.—SEVERN 
v. Tt. (1878), 2S. C. R. 70; 1 Cart. 
414.—CAN. 

ai. -—— Liquor Act, 1902, #. 2.J-— 
Held: although unusual, it) was well 
Within the powers of the legislature.—- 
R. v. WaATSH (1903), 23_-C. L. T. 186; 
6 O. L. RR. 527: 2 O. W. R. 222; 3 
Oo. W. I. 31.—CAN. 

bi. —--— Right to appeal to Supreme 
Court of Canada—Restrichions —on-- 
Ultras wmres.}—CLARKSON ¥ RYAN 
Ch 178. C. R. 251; 4 Cart. 439.— 


d i. Bettung Information Act, 
1923 (c. 5)}—Ultra vires.J—R. v. LICHT 
MAN (1923), 42 Can. Crim. Cas. 1; 
54 0. L. R. 502.—CAN. 


i. —— Succession Duties Act, 1914 
(c. 10)—Valid.]}—BARTNE v. SHARPLES 
(1918), Q. BR. 55 S. C. 301.--CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
B. (a). 

o (p. 447) i. -——.}-—Customs Tariff 
(Industries Preservation) Act, 1921- 
1922, deals only with the imposition of 
taxation, & dues not 1tofringe the first 
paragraph of sect. 55 of the Constitu- 
tion. Customs Tariff (Industries Pre- 
servation) Act, 1921-1922, 5s. 8, deals 
with duties of customs only, & does not 
infringe the second paragraph of 
sect. 55 of the Constitution. The tax 
imposed by sect. 8 is imposed by the 
Commonwealth Parliarnent, & is not 
an infringement of sect. 90 of the 
Constitutiou.—Norr BrotTngenrs & Co., 
LYp. v. BARKLEY (1925), 36 C. L. R. 
20; 31 Argus L. R. 256.—AUS, 

o (p. 447) ii. ——.]—-Held: neither 
Income Tax Assessment Act, 1922- 
3924, nor Income Tax Assessment 
Act, 1922-1925, nor either of Income 
Tax Acts which incorporated those 
Assessment Acts, was obnoxious to 
any of the provisions of sect. 55 of the 
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OMR. v. MUNRO, BRITISH IMPERIATI 
Ou Co., Lrb. v. FEDERAL TAXATION 
CoMR. (1926), 38 C. L. R. 153.—AUS. 

Oo (p. 447) ili. .]}--Held: War- 
time Profits Tax Asscssmnent Act, 
1917-1918, s. 14 (5), was not obnoxious 
to sect. 55 of the Constitution.— 
FRDERAL TAXATION CoMR. v. HIPs- 
ret Lrp. (1926), 38 C. L. RK. 219.— 





e (p. 447) i. -—— Commonwealth 
Shipping Act, 1923-—Validity.J—Com- 
MONWEALTIH & <A.-G. FOR COMMON- 
WEALTH v. AUSTRALIAN COMMON- 
WEALTH SHIPPING BOARD (1927), 39 
Aue . 1; (1927) Argus L. Rh. 61.—- 


h (p. 447) i. - .J--Judiciary Act, 
1903-1920, s. 39 (2) (a) [as interpreted 
in No. 6065 i, post], is a valid exercise of 
the power conferred by sect. 77 (iii.) 
of the Coustitution.— LIMERICK 5.5. 
Co. v. COMMONWEALTH OF AUSTRALIA 
(1924), 25 S. R. N. S. W. 2933 35 
© L. R. 69; 31 Argus L. R. 153.— 
AUS. 

h (p. 447) ii. S. P. THE COMMON- 
WEALTH v. KREGLINGER & FRERNAU, 
Lrp. & BARDSLEY (1926), 37 C. LR. 
393; [1926] V. L. R. 331; [1926] 
Argus L. R. 161.—AUS, 

o (p. 448) i. Election for Senate.) 
—IIeld : Commonwealth Electoral Act, 
1918-1925, 5. 128A (12), was a valid 
exercise of the power conferred by 
sect. 9 of the Constitution upon the 
Commonwealth Parliament to make 
laws ‘ prescribing the method of 
choosing scnators.’’---JUDD v. MCKEON 
(1926), 38 C. L. R. 380.—AUS. 


st. Removal of proceedings to High 
Court.)—Judiciary Act, 1903-1920, 
s. 40, is a valid exorcise of the powers 
conferred by sects. 76 & 77 of the 
Constitution.— He YarTrs, Ez p. WaAISA, 
Re Yatrs, Ez p. JOUNSON (1925), 37 
ra R. 36; [1926] Argus L. R. 46.— 











BV. JI earth Act, 1903- 
1920, 8. 40a, is a valid exercise of the 
power conferred by sects. 77 (ii) & 61 
(xxxix) of the Constitution.—PirRnm 
v. ee ca (1925), 36 O. L. R. 170. 


aw. Trading by Commonwealth— 


184a. —-— Power to compel British company to 


deduct income tax from dividends on shares 
situate in England.]—Pltfs., a British co., 
held shares in deft. co., which was a British 
co., but which had its head office & board of 
directors in Australia, though it had a London 
committee for registering transfers of shares 
& issuing certificates. Deft. co. having 
declared a dividend, the Australian income 
tax authorities, acting under Australian 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 
due to pltf. co. In an action claiming the 
amount so deducted :—Held: the debt 
created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 
on pltf. co. in respect of such debt, & the 
action succecded.—LONDON & Sou'tn AMERI- 
CAN INVESTMENT TRUST, LTD. v. BRITISH TOo- 
BACCO Co. (AUSTRALIA), LTD., [1927] 1 Ch. 107; 
96 L. J. Ch. 583; 70 Sol. Jo. 1024; sub nom. 
PAss v. Britisn Tosacco Co. (AUSTRALIA), 
Lrp. (1926), 42 T. L. BR. 771. 


Vol. XVII.—Dependencies. 


Cases 184a—208. 


dusa Gujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 


200a. Appointment — What constitutes.] —- A.-G. 


200b. 


| 201. 


208. 


FOR ONTARIO v. A.-G. FOR CANADA, No. 18la, 
ante. 


Rights of existing Judge—On constitu- 
tion of new court.|—Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled.—Scorr 
v. A.-G. FOR CANADA (1923), 40 T. L. KR. 6, 
P.C. 

Add. Annotation :—Mentd. Re Letters Patent 
No. 139,207; Re Carbonit Akt., [1924] 2 
Ch. 53. 

Add. Annotation :—Refd. Palmer v. Crone, 





199. Add. Annotation :—Refd. Bhagchand Dag- 


Through agents— War Precautions 
(Wool) Regulations.}—During the war 
& after the making of the above rogu- 
lations, the Kxccutive Govt. of the 
Commonwealth entered into agrce- 
ments with a co., engagedin the manu- 
facture & sale of wool tops. Kach of 
these agreements was either an agree- 
ment to give consent to a sale of wool 
tops by the co. in return for a share 
of the profits, called by the partics a 
‘* licence fee,”’ or an agreement that the 
business of manufacturing wool tops 
Should be carried on by the co. as agent 
in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these agreements :—ZIleld : 
apart from any authority conferred by 
au Act of Parhamont of Ihe Common- 
wealth or by reguintions thereunder, 
the Exccutive Govt. had no power to 
make or ratify any of the agreements. 
--COMMONWEALTH & CENTRAL WOOL 
COMMITYER v. COLONIAL COMUBING, 
SPINNING & WEAVING Co., Lp. (1922), 
31 C. L. Rh. 421.—AUS. 


sy. Power to confer judicval powers.) 
—The powers which Income = ‘lax 
Assessment Act, 1922-1923, by ss. 44, 
50 & 51, purports to confer upon a 
Board of Appeal created under the 
Act are part of the judicial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in the High Ct. or u federal ct., 
& a Board of Appeal not being such a 
ct., the conferring of those powers is 
ultra vires the Commonwealth Parlia- 
ment.—BRIirisH IMPERIAL OIL Co., 
LTD. ». FEDERAL Comk. OF TAXATION 
(1925), 85 C.L. R. 4223 31 Argus L. R. 
129.—AUS. 


_ 8%. Power to give appellate jurisdic- 
tion to High Court—-Appeal from non- 
ederal_ court.)}—The Commonwealth 
Parliament nay confer upon the High 
Ct. Jurisdiction to entcrtain an appeal 
from a ct. established by the Parlia- 
ment in a territory, notwithstanding 
that the ct. so established is not a 
federal ct. within sect. 71 of the Con- 
stitution: & jurisdiction to entertain 
an appeal from the Supreme Ct. of the 
Northern Territory is lawfully con- 
ferred upon the High Ct. by Supreme 
Ct. Ordinance, 1911-1922, 5. 21, & 
Northern Territory (Administration) 
Act, 1910, 8. 13.—PoRTER v. R., Ex p. 
Su aN YEE (1926), 37 C.L. R. 433. 
sa. Discovery—A gainst State. ]-—Judi- 
ciarv Act, 1903-1920, s. 64, in so far as 
it gives pltf., resident of one State, in 
an action against another State, the 
right tu obtain discovery of documents 


from, & to adnunister mterrogatorics 
to, defts., 15 withm the legislative 
power of the Commonwealth Parlia- 
ment. --GRIFFIN v. SourH AUSTRALIA 
STATE) (1924), 35 C. L.eR. 200; 31 
Argus L. R. 81.—AUS. 

sb. Jmmigration.]-—Immigration Act, 
1901-1925, s. 8AA, is a valid exercise of 
the power conferred by sect. 51 (xxvil) 
of the Constitution.—Re YATES, kz p. 
Waisu, ite YaTus, Fx p. JOUNSON 
(1925), 37 GC. L. R. 36; [1926] Argus 
L. R. 46.—AUS. 

sc. —--—.}+—Ihnmigration Act, 1901- 
1925, 8. 5 (3) (8A) (SB). Held: valid. 

WILLIAMSON v. All ON (1927), 39 
C.1. 2.95; [1927] Argus L. Lt. 13 

sd. Power to grant financial aid to 
States.) —Ucld: Federal Aid Roads 
Acts, 1926, was a valid exercise of the 
power conferred upon the Common- 
wealth Parlhamont by sect. 96 of the 
Constitution, to grant financial assist- 
ance to any State on such terms & 
conditions as the Parliament might 
think fiti—Srare OF VICTORIA  ?. 
CoMMONWEALTH (1926), 38 C. L. I. 
399.—AUS. 

se. Bankrupley—-State dels 


— 
e 


nol 


‘affected as to matters not dealt unth on 


Commonwealth Act—Or as to pending 
PARSONS (1928), 28 


proceedings. |— We 
153 45 N.S.W.W.N. 


S. RR. N.S. W, 570; 
158.—AUS. 


PART II. hele ada 4.— 
a Power to wmpose customs . 
excise dulves.jJ——-Held > Taxation (Motor 
Spirit Vendors) Act, 1925 (S. A.), was 
invalid.—COMMONWKEALTH & COMMON- 
WEALTH OIL REFINERINS, LTD. v. 
STATE OF SoutH AUSTRALIA, LTD. 
(1926), 38 C. LL. R. 408, [1927] Argus 

L. R. 40.—AUS. 





Yr ii. --——.]--I7eld : Yinance 
(Newspapers ‘liaxation) Act, 1926 
(N. S. W.), & Finance (Taxation 


Management) Act, 1926 (N. 5S._W.), 
ss. 2, 3, 5, 6 & 7, wore invalid.— Fair- 
FAX (JOHN) & SON, Lrp. & SMITH’S 
NEWSPAPERS, LTp. v. NEW Sourn 
WALES STATE (1927), 39 C. L. R. 139 ; 
(1927] Argus L. R. 87.-- -AUS. 

ti. we JAMES 1. THE STATE OF 
SOUTH AUSTRALIA (1927), 1OC. L. Re 1. 





sf. Power to alicr Kedcral award.|-— 
When an award has been mado by the 
Commonwealth Ct. of Conciliation .& 
Arbn. ursuant to Commonwealth 
Conciliation & Arbn. Act, 1904-1921, 
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(1927) 1 K. B. 804. 


the Parliament of w State cannot alter 
the terms of the uward, or confer or 
impose on the parties to it rights or 
obligations which are inconsistent with 
such terms.—CLYD&£ ENGINEERING Co, 
LTD. v. CowrnuRn, METTERS, LTp. & 
LEVER BROTIIERS, LTp. v. PIcKARD 
(1926), 37 C. L. R. 4663 [1926] Argus 
L. R. 214.—AUS. 


PART II. SECT. 3, SUB-SECT. 4.—-C. 

s3. Samoa Act, 1921—Valid.}— 
TAGALON tv. INSPECTOR OF POLICK, 
FUATAGA v. INSPECTOR OF POLICE, 
[1927] N. Z. Tu. R. 883.---N. Z. 


PART II. SECT. 3, SUB-SECT. 4.-~D. 


hi. —— Distributuon of divr- 
dends.|j—The tax iunposed upon 
financial cos. by Transvaal Provincial 
Ordinance 8 of 1923, 8. 3, of one 
shilling for each pound of dividend 
distributed after a@ certain date, is a 
direct tax entra vires the Provincial 
Counell under South Africa Act, 
KH. §5 (1).—JOHANNESBURG CONSOLI- 
DATED INVESTMENT Co., LTp. vw. 
"TRANSVAAL PROVINCIAL ADMINISTRA- 
TION, [1925] App. D. 477.—S. AF. 

h in. —-— Receipt of premiums. ] 
- The tax imposed by Tax Ordinance 
of 1923 (Transvaal) upon lmsuranuce 
cos., on premiums received, is @ direct 
tax intra vires the Provincia] Council 
under South Afmea Act, s. 85 (1).— 
INLAND KirvENUE Comk, v. ROYAL 
EXCHANGE ASSURANCE Co., [1925] App. 
D. 223.—S. AF. 
Contral of trading licences. | 
: Transvaal Provincial Ordi- 
nance 12 of 1926 was ultra vircs the 
Provincial Council.— RELOOMAL v. Rk- 
CEIVER OF KEVENUE, [1927) App. D. 
401.—S. AF, 


ki. Proclamation of local areas. J 
—Natal Provincial Ordinance 7 of 
1923, which confers on the Admunistra- 
tor powcr to proclaim local areas & 
provides for the election of committees 
to function therein, such comuuittees 
being established with the sole object 
of carrying out Public Health Act 36 
of 1919, & not of creating any form of 
local self-government, 1s ultra vires the 
Provisional Council under Svuth Africa 
Act, 8. $5 (G6).—-IsIrPINGO HEALTH Com- 
aah JADWAT, [1926] App. D. 113. 


k ii. Municipal franchise.\— 
Ord. 19, 1924, 5. 13 (1) :—Held: intru 
vires.—ABRKAHAM v. DURBAN CORIN. 
(1926), 47 N. L. R. 356.—S. AF. 


k ini. Enrolment of burgesses. |-— 
Held: Natal Ordinance 19 of 1924, 




















Cases 234a—283a. 


234a. Court of civil judge of Secunderabad— 
Limitation of action.|—Applt. sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
Iiyderabad, in which the civil judge’s ct. had 
If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 


no jurisdiction. 


have been barred by Stat. Limitations, but, 


Part IIl—Laws 


288a. Rule of English law as to parliamentary 
of revenue—Application 
Zealand.|—It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenucs of the State have been paid, except 
under a distinct authorisation by Parliament. 
payment made 
authority is illegal & wlira vires, & the money, 
if it can be traced, can be recovered by the 


control 


itself; a 


Govt. 
An agreement made in 


a. 13 (1), was intra vires tho Provinelal 
Council. ABRAHAM ¥. DURBAN CORPN., 
{1927] App. D. 444.—S. AF. 

sk. Hhodesna—T'aration of non-resi- 
dents carrying on business within 
territory. |—Under the power conferred 
upon the legislature of Southern 
Kthodesia by the Order in Council of 
1898, 6. 35, it is wntra mres for that 
legislature to levy a tax upon mcome 
accruing to a non-resident from & 
sources not within the territory, where 
such non-resident carries on business 
within the territory.-—-RHopksta Rys. 
v. Comn. OF Taxrs, [1925] App. D. 
438.—S. AF. 

sl. Transkcian Territorics —- Im- 
migration of Asiatics.|}—Held:  Pro- 
clamation 264 of 1904 was ulira vircs.— 
eee 11927] App. D. 637.— 


PART II. SECT. 3, SUB-SECT. 4.—E. 


sm. Croum grants.]—— Crown Grants 
Act, XV. of 1895, which ecnacte that 
grants by the Crown of estates unknown 
to the law are not invalid, 18 not ultra 
meres the Indian legislature.—Srcrke- 
TARY OF STATE FOR INDIA v. RAJA 
PARTHASARATHY APPA Jiao (1926), 
J. L. R. 49 Mad. 349.—IND. 

sp. Tuxation.)|—Held : Income Tax 
Act, s. 67, was not ultra vires.—DR. 
R. N. SINGHA t. SECRETARY OF STATE 
FoR INDIA IN COUNOIL (1927), I. L. R. 
5 Ran. 825.—IND. 

sq. Actsof local Leqgisltatures—Eatent 
of operation.|—The United Vrovinces 

t. of Wards, like the Acts of many 
other local Legislatures dealing with 
the local Ct. of Wards, has no effect 
beyond the jurisdiction of its own 
Legislature. Civil Procedure Code 
(Act V. of 1908) gives a local Act 
local validity & special procedure 
validity in its own Byers. No local 
Legislature can prescribe procedure for 
any ct. beyond its territorial juris- 
diction, & any Act passed hy a local 
Legislature for its own cts. cannot be 
enforced beyond those territories, 
CHTHATYOO LAL MINSSER ¢. NAKAUINDAS 
BALINATH PRASAD (1928), J. Le. Rh, 
46 Cale. 704--IND. 


PART II. SECT. 4, SUB-SECT. 1.—A. 
oi. Whether presumed——Com- 





in New 


without that 
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in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad.—Rar BAHADUR 
BANSILAL ABIRCHAND v. GHULAN MAHBUB 
KHAN (1925), 42 T. L. R. 5, P. C. 


Judgment of the Resident at 


of the Colonies. 


(inter alia) that the Minister of Railways o 
New Zealand, representing the Crown, should 
pay to applts. £7,500 when applts. granted a 
lease to B. & Co. ° 
ment had been authorised by an Act of 1912, 
which empowered the Minister, 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 


The making of the agrce- 


without 


did not require applts. to grant the lease, & 


1913 provided 


appoint a comr. under Minmg Act 
(Ont.), 8. 123, & then invest him with 
powers excrcisable by a superior ct., 
as that term is to be understood in 
B.N. A. Act, is to enable the provincial 
authority in effect to appoint a judge 
of a superior ct., which is beyond its 
power; & it could not be presumed 
that the Governor-General had given 
the provincial appointee a patent 
designating him a judge of a supcrior 
ct.—Zte MCLEAN GOLD MINES, LTD. v. 
rae ee 1 D. L. R. 10 4 54 O. L. Rh. 


st. Leemuncration — Restrictions on.) 
—Held: Judges Act, R.:S. C. 1906, 
s. 34, has no application to the re- 
muncration of a judge whose appoint- 
ment to perform the duty or service 
was made bofore the enactment of that 
sect.— He JuDGES ACT, (192332 D.L. R 
604; 520. L. RK. 105.—CAN. 


PART II. SECT. 4, SUB-SECT. 2.—A. 
sw. Canada—Dvrstrict court. }—Except 
as to matters for which particular 
statutory directions provide other- 
wise, a district ct. has jurisdiction 
over persons & property throughout 
the province & may entertain an action 
irrespective of where within the pro- 
vince the cause of action arose, the 
roporty jis situated, or defts. reside.— 
OLAR AERATED WATER WORKS 1. 
WINNIKOFY, [1921] 3 W. W. R. 370; 
62 D. lL. R. 408; 17 Alta. L. R. 150.— 
CAN. 
sz. Prince Edward Island.}—The ct. 
of last resort in Prince Edward Island 
is the Supreme Ct. in that province.— 
riaur aS SULLIVAN (1876), 1 S. ©. Rh. 


sl Northern Ireland —- Power to 
make order against ‘‘ neighbouring 
counties "°—Limi to counties in 
Northern Ireland.}—Under Grand Jury 
(Ireland) Act, 1836, s. 140, the 
expression ‘‘ neighbouring countics ”’ 
must be takon to mean “* neighbouring 
counties ’? in Northern Ireland. ‘I'he 
jurisdictions seepeou ely set up by 
Govt. of Ireland Act, 1920, are mutually 
independent & eraclusive of each other 
within the respective areas.—--PLUMB & 
ORR v. FERMANAGH COUNTY COUNCIL, 
(1923] 21. R. 54.—IR, 


am. High Court of Australia—Pro- 


missioner with judicial powers.J—To | ceedings involving the interpretation & 
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it was not granted. Nevertheless the £7,500 


application of Commonwealth of Aus- 
tralia Constitution Act, 8s. 92.J—Tho 
question of the validity of determina- 
tions inade pursuant to the Dried 
Fruits Acts fixing the quantity of dried 
fruits which might. be marketed within 
the Commonwealth raises an issue 
directly involving the interpretation 
& application of s. 92 of the Constitu- 
tion, & the question of the validity 
of acquisitions of dricd fruits pursuant 
to those Acts, also, raises an issue 
directly involving the interpretation of 
the Constitution, & an action raising 
those questions is, therefore, within the 
original jurisdiction of the High Ct. 
conferred by Judiciary Act, 1903-1926, 
8. 30.~ JAMES v. ‘THE STATE OF SOUTH 
ae (1927), 40 CG. L. BR. 1. 


sn. ~-—— To make order refused by 
court of eo-ordinate jurisdiction.)|—- 
JONES v. JONES (1928), 40 C. Le. R. 
315; [1928] V. L. R. LIZ; [1928] 
Argus Ju. RK. 45.—AUS. 


SO. Proceedings beturcen residents 
of different States—One plaintiff df: 
defendant resident in same State.}— 
An action instituted in the High Ct. 
in which there is on each side of tho 
record a resident of the same State who 
is a necessary party to the action is not 
a matter between residents of different 
States within the Constitution, s. 75, 
& the High Ct. has no jurisdiction to 
outortain it.—WaATSON & GODFREY v. 
CAMERON (1928), 40 C. L. R. 446; 





PART II. SECT. 4, SUB-SECT. 2.—J. 

228 ii. —— ** Suit for land.” |— 
HATIMBHAT HASSANALLY v. EDULJEE 
AP nes (1927), I. L. R. 51 Bom. 








c i. At Caleutta—To direct 
appellant to Privy Council to provide 
funds ta enable minor to be represented. |— 
The High Ct. is not eutitled after the 
final admission of a Trivy Council 
uppeal to make an order directing applt. 
im the Privy Council case to put the 
yuardian of the minor resp. in funds 
to have the case argued on behalf of the 
minor before the Judicial Committee.- — 
Brrr BIKRAM KISHORE MANIKYA v. ALI 


was paid by the Minister of Railways to 
aphie: in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as being so payable : 
—Held: as the lease had not been granted 
the Bevery of the £7,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applts.—AUCKLAND 
HARBOUR BoaRp v. R., [1924] A. C. 318; 93 
L. J. P. C. 126; 130 L. T. 621, P. C. 
Annolation :—- - A.-G.v. G.8. & W. Ry. 925 
ea casera Refd. A.-G.v. G.S. & W. Ry. of Lreland, [1925] 
241. Add. Annotation :—Consd. Arseculcratne v. 
Perera, [1928] A. C. 173. 


242. Add Annotations :—Refd. A.-G. for Alberta. 
v. Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
{1927} A. C. 641. 

252a. —---- Revenue laws.|--When a foreign colony 
becomes a British colony the British laws of 
revenue immediately attach.—THr FrRiEND- 
suip (1814), 1 Dods. 373; 165 E. R. 1846. 

263. Add. Annotation :—Refd. Berthiaume — er. 
Dastous (1929), 45 I. £.. RK. 607. 

265a. Recognition of existing proprietary rights— 
Effect of proclamation.}—After a sovereign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such pruprietary rights as the 
Sovereign has conferred or recognised. Jven 
if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 
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force. The meaning of a general statement 
in a proclamation that existing rights will be 
recognised is that the Govt. will recognise 
such rights as upon investigation it finds 
existed. The Govt. does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

- Applts. brought a suit for a declaration 
that they were proprictors of certain lands 
situated within territory which in 1860 haa 
been ceded to the British Govt. under a 
treaty :—Held: upon the facts, & applying 
the above principles, the suit failed.— 
VAJESINGJI JORAVARSINGJL v. SECRETARY OF 
STATE FOR INDIA (1924), L. R. 51 Ind. App. 
357, P. C. 

271a. -~.}—WIJEYEWARDENE uv. JAYA- 
WARDENE (1924), 91 LJ. P20. 443 1382 1.70. 
1613 69 Sol. Jo. 

290. Add. Annotation : 
A. C. 482. 

315. Add. Annotation :—Mentd. Bristol Corpn. v. 
Virgin, [19238] 2 kk. B. 622. 

Limitation Act, 1623 (c. 16)—-Extends 
to India.|—Kasr Inp1a Co. v. OnNITCHURN 
(1850), 7 Moo. P. C. ©. 85; 5 Moo. Ind. App. 
43; 14 Jur. 253; 13 MW. RR. 81i, P.C. 

Annotations -—Folld. Luckmaboye v. Mottichund (1853), 

Moo. P. C. Cc. 4. Mentd. Reigate Kk. D.C. v. Sutton 


District Water Co. (1208), 6 L. G. R. 936; Spencer v. 
Hemmerde (1922), 91 L. J. K. B. 941. 


315b. S. P. RUCKMABOYE v. LULLOOBHOY Mort- 
TICHUND (1853), 8 Moo. P. C. C. 43; 5 Moo. 
Ind. App. 234; 22 L. T. O.S. 203; 14 1. R. 
ye poe OF 

318. fad. Aaenofation :-—Mentd. Idllesinere (Ear!) 
re Wallace, | 1929] 2 Ch. 1. 








Refd. Nacan v. R., [1926 | 


315a. 








Part V.-—Extradition and Fugitive Offenders. 


365. Add. Annotations :—Mentd. Ite Paget, Ex p. Official Receiver, [1927] 2 Ch. 85; Ne Jowett, 


PART III. SECT. 1, SUB-SECT. 1. 


239 i. Introduction of English law by 
colonial statute.}—The customn whereby 
when marine insurance was effected 
through a broker, the broker & not the 
assured was liable to the underwriter 
for the premium, while the underwriter 
was directly responsible to the assured 
for the loss, was not so firmly estab- 
lished as part of the law of England in 
1792 that it was to be deemed to have 
been introduced into Upper Canada by 
32 Geo. 3, c. 1.—O’KEEFE & LYNCH OF 
CANADA, LTD. v. TORONTO INSURANCE 
& VESSEL AGENOY, LTp., [1926] 4 
cane E. 477; 59 oO. L. R. 235.— 


; 239 ii. -}—The rule in Shellcy’s 
ssh a not part of the Hoes Alberta, 

was not “a cable ”? withi 
North-West ‘Territor ties Act, week. 
to the Territories.—Re Simpson ESTATE 
817; [1927] 


PART III. SECT. 2, SUB-SECT. 1.—<A. 

hi. Afode of exclusion — Subdject- 
matter covered by colonial legislation. }— 
The provisions, relating tofraudulent & 
preferential assignments, of Assign- 
ments Act, 1907, repealed in 1921, 
re-enacted in 1922, & consolidated in 
Fraudulent Preferences Act, It. S. A. 





1 Ch. LOS. 


1922, constituted a complete code upon 
the subject which had the effect of 
excluding Stat. 13 lz. oc. 5, 5.35, as to 
@ penal action.—CoNNors v. EWLI, 
{1924]2D.L.R. 59, 1 W.W. R. 1050; 
20 Alta. L. R. 205.— CAN. 


PART III. SECT. 2, SUB-SECT. 1. B. 


wi. Forfeiture Act, 1870 (c. 23)—Not 
applicable to Saskatchewan.|—Re NOBLE 
(Sask.), [1927] 1 W. W. R. 938.—CAN. 

t (p. 464) i. Real Estate Charges Act, 
1867 («. 69), 8. 2—Anplicable to 
Saskatchewan. |}—Re MACDOUGALLE, 
(1927) 3 >. IL. RR. 4643; [1927] 1 
Cae R. 612; 21 Sash. L. R. 397.— 


mm (p. 464) i. Applicable to 
Alberta.}—LAMB v. JhAmMB, [1925] 4 
D. L. R. 526; [1925] 3 W. W. R. 397. 
—OAN. : 

b (p. 465) i. ——- Applicable to 
India.j}—The above Act extends to 
India, & applies to Hindoos & Mahome- 
dans as well as Kuropceuns, in civil 
actions in the Supreme Ct.—HRucKMa- 
BOYE wv. TULLOOBHOY MOTTICHUND 
(1853), 5 Mou. Ind. App. 234.—IND. 


PART IV. 
si. — — Ieequisites of conversion to 
Hindus.) In the indian Sue- 
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cossion Act (XXXIXN. of 1925), the 
term ‘ Hindu ”’ is used In a theological, 
us distinguished froin a national or 
racial sense. A person of non-Hindu 
origin can become a Hindu by con- 
version. Membership of a caste is 
not a necessary pre-requisite for being 
a Hindu. It is a question of fact in 
each case whether a given person is a 
Hindu or not. A Huropean docs not 
become a Hindu merely because he 
professes a theoretical allegiance to the 
Hindu faith, or is an ardent admurer & 
advocate of Hinduism, & its practices ; 
but if be resides long in India, abdicates 
his rehgion by a clear act of renuncl- 
tion, & adopts Hinduism bv under- 
going formal conversion, gives up, along 
with Christianity, his Christian name 
& deliberately assumes a Tilndu name, 
marries, im accordance with Hindu 
religious rites, a person who w a Hindu 
by race & religion, & cuts himpelf of! 
from his old environments, & takes to 
the Hindu inode of life, mm such a ense 
the Ct. may justly come to the conclu- 
sion that he asa Hindu within Indian 
Succession = Act A European who 
becomes a EMinduas governed by Llindu 
luw, the test a such case beng not 
domieil, but rehgion  MoRARIE 0, 
ADMININTRATOR-GENBRAL OF MADRAS 
(1928), F. Le 2. oO Mad. 160.-- IND. 


Cases 366-391. 


369. Add. Annotations : 


378a. 


EENGLISH AND EMPIRE DiGEst SUPPLEMENT. 


Part VI—Confiict of Laws—Colonial Judgments. 


366. Add. Annotation :—-Mentd. Employers’ Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


Part VIll—Property in Land. 


Refd. Kdwards v. A.-(i. 
for Canada (1929), 46 T. I. R. 4. Mentd. 
Ontario & Minnesota Power Co. v. R., [1925] 
A. (. 196. 


371. Add. Annotation :—Mentd. Ontario & Minne- 


sota Power Co. v. R., [1925] A. C. 196. 


Foreshore & bed of navigable river— 
St. Lawrence.|—The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation.— MONTREAL 
CoRPN. v. MONTREAL HARBOUR COMRS., 
TETREAULT v. MONTREAL HARBOUR COMRE., 
A.-G. FOR QUEBEC v. A.-G. FOR CANADA, 
[1926], A. ©. 299; 95 L. J. P. C. 60; 134 
].. T. 578; 42 T. L. R. 98, P. C. 





378b. —-— Boundary between Canada & Newfound- 


land.|—The effect of various Orders in 
Council, Proclamations, & Statutes being to 
give the Govt. of Newfoundland, not mere 
rights of inspection & regulation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being defined 
by metes & bounds :—Held: the boundary 


381 e 


381a. 


390a. — 


390b. 


391. 


between Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador.—He BOUNDARY 
BETWEEN CANADA & NEWFOUNDLAND IN 
LABRADOR PENINSULA (1927), 137 L. T. 187; 
43 T. L. R. 289, P. C. 

Add. Annotations :—Apld. A.-G. for Alberta 
v. A.-G. for Canada, [1928] A.C. 475. Mentd. 
Re Ellwood, [1927]1 Ch. 455. 

-—--— ———.]—A.-G. FOR ALBERTA Uv. 
A.-G. FOR CANADA, No. 98a, ante. 
Dedication as naval depot 
Revocation of dedication. |— AUSTRALIA COM- 
MONWEALTH vw. New SoutTH WALES STATE, 
No. 56a, ante. 

Land held under Discharged Soldiers’ 
Settlement Acts—Eviction.]—If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers’ Settlement 
Act, 1917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi-judicial inquiry.—LAFFER 
v. GILLEN, [1927] A. C. 886; 96 L. J. P. C. 
166; 137 L. T. 701; 43 T. L. R. 694, P. C. 
Add. Annotations :—Apld. Sunmonu v. Disu 
Raphael, [1927] A.C. 881. Refd. Sobbuza II. 
v Miller, [1920] A. C. 518; Bakare Ajakaiye 
». Southern Provinces Lieutenant-Governor, 
11929] A. CL 679. 

















PART VIII. SECT. 1. 


370 i. Canada—RKespective rights of 
Dominion d& Province-—Territory ceded 
to Indians -British North America Act, 
1867 (c. 3).)--PROVINCE OF QUEBEC 
v. DOMINION OF CANADA, Re DOMINION 
OF CANADA & PROV§NCES OF ONTARIO 
& Quruic, He INDIAN CLAIMS (1898), 
30 5. C. R. 151.—CAN. 


ei. Rights of Dominion & 
private peraon—Grant of land by pro- 
vince before confederation. ]}—Where pltf. 
claimed under a grant issued by the 
provinoe, in 1857, prior to confedera- 
tion :—Held: the Crown, as _ repre- 
sented by the Dominion under B.N.A. 
Act, 1867, 8. 91 (12), could not grant 
by Ucence power to eroct a weir on 
private property.—DrLar v. HAYDEN 
[1924] 3 D. L. R. 11; 57 N.S. RR. 316 
— CAN. 








6 il. Indian Reserves—Indians 
not entitled to alienate by lease or sale— 
Right of Crown to recover possession. ]—- 
AS ar eee [1926] Exch. C. R. 


e iii, ——— Boundarics—W hether 
extended by acts of possession by 
Indians.)—R. v. HEISLER (N. 8.) (1913), 
13 BE. L. R. 375.—CAN. 


e iv. —— Right to sell cordwood 
eul on unsurrendercd reserve land.J— 
KEGAN v. MCLEAN (1869), 29 U. C. R. 
202.—-CAN. 

ev. Indian lands—Sale by Indian 
before_receipt of Crown patent—Indian 
Act, R. S. C. 1906, c. 81, 8. 102.}— 











SANDERSON wv, EAP (1909), 11 W. L. Rh. 
238. —-CAN. 

379 i. South Africa—Restriction of 
prospecting d& maining—Whether Pro- 
clamation ultra vires.j—R. vu. NOLrn, 
11928] App. 1). 377.—S. AF. 

sp. India—Land held by East India 
Company.J—A village not permanently 
assessed was granted by ‘the ast 
India Co. in 1843 to the predecessor 
of pltf. with a condition restrauung its 
alienation without the Govt.’s previous 
sanction :—Held: though the formal 
assumption of sovereignty in India by 
the Crown was only in 1858, yet the 
possessions were, ws provided by the 
previous Charter Acts, held by the 
Kast India Co. only as the delegates of 
& in trust for the Crown.-—SECRETARY 
OF STATE FOR INDIA v. RAJA PARTHA- 
SARATHY APPA RAo (1926), I. L. R. 49 
Mad. 349.—IND. 


PART VIII. SECT. 2. 


qi. -——- Whether sale of ordnance 
land cancelicd.|--MURPHY v. R. (1892), 
3 Wxch. C. R. 75.—CAN. 








qa ii. Timber cut on Crown lands 
—Necessity for marking. }—-HARRISON 
Bay Co., LTp. v. GAUTHIER (1925), 35 


B. C. R. 498.—CAN. 

q iii. Decision of Minister of 
Lands, Forests & Mines—Effect of.J— 
The decision of the above Minister in 
favour of the issuing of a patent is 
merely an intimation that he will 
recommend such issue; it is not a 
final adjudication & does not bind the 





Yown.—FITZPATRICK v. R., [1926] 4 
DL. R. 239; 59 O. L. R. 351.—CAN. 


ri. Canal Reserve, Ottawa.)— 
Held: legislation with respect to 
Ordnance lands vested in the Province 
of Canada the lands comprised in 19 
Vict. c. 45, sched. 2, & any trust with 
which the lands were inpressed was 
put an end to as to the lands under that 
schedule by such legislation, & 7 Vict. 
c. 11 gave power to sell any vacant 
land not required for military or canal 
purposes or for the Ordnance Dept.— 
OTTAWA (Ciry) v. GRAND TRUNK Ry. 
Co., Orrawa (CiTy) v. OTTAWA & NEW 
YORK Ry. Co. (1920), 64 D. L. R. 337 ; 
50 O. L. R. 239.—CAN. 


ti. S. P. R. v. CUDDIHY (1831), 2 
Nifid. L. R. 8.—NFLD. 


tii, S. PR.» Ryay (1831), 2 Nfld. 
L. R. 47.—-NFLD. 





a i. ——— Agreement to cxchange— 
Necessity for consent of Commissioner of 
Croum Lands—Duty of transferor.J— 
Hee v. DALy, [1927] 8. A. S. R. 428.— 


386 i. Australia—Right of New South 
Wales—To Garden Island.])—Held: 
New South Wales was entitled as 
against the Commonwealth, which 
claimed in right of the Imperial Govt., 
to possession to Garden Island.— 
STATE OF NEW SOUTH WALES v. 
ee (1926), 38 OC. L. R. 


394. 


Vol. XVII.—Dependencies. 


Cases 394 -- 527. 


Part IX.—Judicial Committee of the Privy Council. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


398a. Supreme Court of Palestine—Sitting as court 


401. 
405. 


406. 


445. 


462a. 


465. 


466a. -—— 


of first instance.|—JERUSALEM-JAFFA DIs- 
TRICT GOVERNOR v. SULEIMAN MuRRA, No. 
20a, ante. 

Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 

Add. Annotations :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. Mentd. St. Magnus the Martyr, 
London Bridge (1924), 41 T. L. BR. 3; Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Add. Annotation :-—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 








Freedom of speech of members of 
legislature.|.—MAHOMED ABDUL CADER vv. 
KAUFMAN, [1928] W. N. 264; 66 1. Jo. 
425, P. C. 

Add. Annotation :—Apld. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


Patent cases.|—As no question 
of general importance usually arises in a 
patent case, their Lordships deprecated the 
granting of special leave to appeal in cases of 
that nature in which there were concurrent 
judyments.— PorpE APPLIANCE CORPN.  v. 
SPANISH RivER PuLP & PapkR MILLs, Lrp., 
[1929] A. C. 269; 98 I. J. P. C. 503 140 
L. T. 409; 46 R. P. C. 23, P. CC. 








Annotations :-—Mentd. Rose Street Foundry & Engineering 
Co. v. India Rubber Gutta Percha & Telegraph Works Co. 
(1929), 46 R. P. C. 294; Canadian General Electric Co. v. 
Fada Radio (1929), 46 T. L. R. 18. 


485a. 





Directly or indirectly involved—Success- 


490. 


501. 


525. 


526a. 


027. 


ful appeal rendering possible prosecution of 
claim for larger sum.]—Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Its. 18,000 to petitioner & Rs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that it would ‘“ involve, 
directly or indirectly, some claim or question 
to or respecting property ”’ of Rs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 damages under 
the contract :—Held: without defining the 
meaning of ‘‘ property ’’ as used in sect. 110 
petitioner’s claim upon the -contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed.—UDOYCHAND PANNALAL v. GUZ- 
DAR (P. EK.) & Co. (1925), L. R. 52 Ind. App. 
207, P. C. 


Add. Annotations :—Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Poland v. Parr, [1927] 1 K. B. 236. 

Add. Annotation : --Refd. Nadan v. R., [1926] 
A. C. 482. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


From Canadian court.]-—NADAN v. R., 
No. 91a, ante. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 





PART IX. SECT. 4, SUB-SECT. 2.—A. 


448 i. General rule.J)—Special loave 
to appeal should only be granted where 
the case involves matters of public 
interest or some important question of 
law.—RICHES v, Crry or Moost Jaw, 
(1925) 4D. L. R. 3265 (1925) 3 W. W. 
R. 399.-—CAN. 


466 i. Not if important only to 
parties.|—Ordinarily none but the 
parties to a litigation are concerned 
with the result of aw case. In every 
such case, where the valuation is less 
than the prescribed limit, there is no 
right of appeal to His Majesty in 
Council. It is only when a case is of 
Jarger importance & the principle 
when finally decided by the Privy 
Council will be of benefit, not only to 
the people who are directly Involved, 
in the litigation, but. to # considerable 
body of other people, that leave to 
appeal should be granted.— RUCHCHA 
SAITHWAR v. HANSRANI (1928), I. L. R. 
50 All. 640.—IND. 


468 v. -l—Where in a petition 
for leave to appeal to His Majesty in 
Council the subject-matter of the suit, 
is more than Rs. 10,000, & the High Ct. 
affirmed the decision of the trial ct., 
&, therefore, the only question to be 
determined was whether there was a 
substantial question of law involved 
in the case :—Held: the certificate for 
leave to appeal could not be granted, 
as the question involved, whether, if the 
marriage of the mother has been posi- 
tively disproved, the acknowledgment 
by the father is sufficient for the 
legitimation of a son, having been 
definitely settled by their Lordships of 








the Privy Council, was not. a substantial 
question of law within Civil Procedure 
Code, 8s. 310.—FkEROZE DIN KWAN 
Nawab KHAN (1928), I. a. R. 9 Juah. 
682. —IND 


476 i. Leave granicd on terms—By 
what court imposed.J—Where leave to 
appeal to the Privy Council is granted, 
the conditions attached to such leave, 
& the terms on which it is allowed, 
should be left to the Judicial Com- 
mittee.-—-STEVENSON v. FLORANT, [1926] 
SAN L. R. 601; [1926] 8. C. R. 90.— 


477 i. Security—By whom 
allowed—Privy Council Appeals Act, 
hk. S. O., 1914 (ec. 54), 8. 11. /-—-McBRIDE 
v. ONTARIO JOCKEY CLoB, LTn., (1926) 
1D. Ll. R. 743; 58 0. L. R. 267.— 





CAN. 
PART IX. SECT. 4, SUB-SECT. 2.— 
B. (a). 
483 iv. Partnership  suit.}-—~ 





Where leave to appeal to the Privy 
Council was appled for, petitioner 
contending that the decrees involved 
a@ claim respecting property of Rs. 
10,000 within the meaning of Civil 
Procedure Code, 1908, s. 110 (2):— 
Held: it was tho value of applt.’s share 
in the partnership that must be looked 
to, & not the value of the whole of the 
partnership property.—NARIMAN Rus- 
TOMJI MEHTA vt. HASHAM IJSMAYAL 
VALAD Has1 KHAMIBA (1924), I. L. R. 
49 Bom. 149.—IND. 

483 v. ** Property ’’-—Loss of 
trade & goodwill.}—-W here the result of 
a judgment was to destroy or prevent. 
defts. from trading by depriving them 
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of goodwill & of trade names which 
they had hitherto used :—Held: these 
were ‘*‘ property ’’; & as any of the 
matters in controversy was worth more 
than $4,000, the matter was a 
‘* pecuniary amount ”’ exceeding that 
sum within Privy Council Appeals Act, 
8. 2.—BaTITLE CREEK TOASTED CORN 
FLAKE Co v KELLOGG TOASTED CORN 
FLAKE Co.. [1924] 2D. L. R. 1238, o4 
O. lu. R. 629.—CAN. 


483 vi. -~— -.]-—In a suit for an ease- 
ment, of hght & air clammed by the 
owner of property A. against the owner 
of property 8., it 1s the value of the 
casement & not the value of property 
A. that determines the appealuble value 
for leave to appeal to the Privy Council 
under Civil Procedure Code, 1908, 
s. 110.— LALLUBHAI PRAGA v. BHIMBAL 
it (1929), L. L. KR. 53 Bon. 542. 











h ii. ~+—On an application 
for leave to appeal to the Privy 
Council mesne profits subsequent to 
the date of the High Ct. decree cannot 
be taken into account in making an 
estimate of value under Civil Procedure 
Code, 1908, s. 110 (2).—SE&SHGIRI 
SHAMBHULINGAM vt. MANJAYYA (1925), 
I. L. R. 50 Bom. 160.—IND. 

st. Not amount of penalty imposed 
by fine or forfeiture under penal statute.) 
—R. v. REGINA WINE & SPIRIT, ae 
(No. 2), [1929] 2 W. W. R. 1166; 67 
D. L. R. 436.—-CAN. 


PART IX. SECT. 4, SUB-SECT. 2,— 
B. (b). 


e i. Motion for tnjunction 
Passing-off action.| —These were lotions 


534. Add. Annotation :—Refd. Nadan v. R., [1926] 549b. 


A. C. 482, 


538a. Question of jurisdiction of colonial court— 


To issue mandamus to inferior court.]|— The 
Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
ful] powers. 

Special leave to appeal to the Privy Council 
was granted upon a petition alleging two 
grounds: (1) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above ref>rred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground; the question 
whether the appeal could be entertained was 
reserved :—Held: the appeal should be 
dismissed, since the ground upon which 
special leave was given failed, & the second 
ground was merely a question of procedure 
& was not one upon which an appeal would be 
entertained.—A.-G. FOR ONTARIO v. DALY, 
[1924] A.C. 1011; 94. J. P. C. 21; 132 
L. T. 210; 40 T. L. R. 814, P. C. 


Annotation —Refd. Nadan v. R., [1926] A. C. 482. 
538b. Question of procedure. |—A.-G. For ONTARIO 


vw. Day, No. 538a, ante. 


542. Add. Annotations :—Refd. Umra v. It. (1924), 


41 T. L. R. 86; Nadan v. R., [1926] A. C. 
482; Kishan Singh v. Rt. (1928), 44 T. 1. 1. 
690. 


549. Add. Annolation :-- Refd. Nadan v. R., [1926] 


A. C. 482. 





559. 


560. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


——— Misinterpretation of statute. |— 
The contention that in a criminal case a ct. 
in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not necessarily tantamount to an allegation 
of substantial & grave injustice such as to 
induce the Privy Council to give special 
leave to appeal.—Umpma v. R. (1924), 41 
T. L. R. 86, P. C. 

Add. Annotations :—As to (1) Consd. Umra v, 
R. (1924), 41 T. L. R. 86; Nadan v. R., [1926] 
A. C. 482. 

Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 





586a. Discretion of court below—Judicial Com- 


598. 


606. 
608. 


mittee will not interfere—Though members 
of court below disagree.|}—Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of “ out- 
rage, ill-usage, or grievous insult’’; & by 
art. 190: ‘‘ The grievous nature & sufficiency 
of such outrage, ill-usage & insult, are left 
to the discretion of the ct., which, in appreci- 
ating them, must take into consideration the 
rank, condition & other circumstances of 
the parties.’”’ In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice.—BALDWIN 
v. BALDWIN (1922), 91 L. J. P. C. 208; 128 
L. T. 10, P. C. 

Add. Annotations :—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

Add. Annotation :—Refd. Nadan v. R., [1926] 
A. ©. 482. 


Add. Annotation :—Refd. A.-G. of British 
Columbia v. A.-G. of Canada, [1924] A. C. 











| 

on behalf of resps. for conditional leave 
to appeal to the Privy Council. Respp. 
brought passing-off actions against 
applts., to obtain an injunction against 
euch of them to prevent them from 
koeping their taxicabs pore in such 
@ Manner as to be calculated to deccive 
the public into thinking tbat their cabs 
were those of resps. ‘The actions caine 
on for trial & injunctions were granted 
against both applts. Defts. appealed, 
& the Ct. of Appeal in April last. allowed 
the appeals in both cases & dissolved 
the injunctions. Resps. moved for 
conditional Jeave to appeal to the 
Privy Council against this order :— 
Held : proposed appeal did not. directly 
or indirectly involve a claim or question 
to or respecting a civil right of the valuo 
of 2500, & the motion should accord- 
ingly be disinixssed, —~NICHOTNON 0. 
BiuaAok & Whirrs Cans, Lrp., [1928] 
N. ZL. BR. 610.-—-N.Z. 


PART IX. SECT. 4, SUB-SECT. 3.—A. 


532i. Nota court of criminal appeal. } 
— The Judicial Committee will neither 
accept nor share the responsibility for 
the administration of criminal justice 
in India, unless there has been some 
violation of the principles of justice or 
some disregard of legal principles.— 
Rustom v. R., RANDIR SINGH wv. K., 
TaBA SINGH v. R., RHUDA Baksn v. BR. 
(1923), I. L. R. 48 Bom. 515.—IND. 

832 ii, —-—-.]—- The powcr of the 
Judicial Committee to entertain appeals 
from a Jowor ct. is not that of a ct. of 
criminal enpeal, but as the Privy 
Council) advising the Sovereign with 
regard to the exercise of the preroga- 
tive, which is a remnant of the powors 
of the Crown to interfere with tribunals 


NADAN v. R., No. 9a, ate, | 


222. 


of justice, which do not exist in this 
country at all. There must be proof 
that thore was no proper trial & that 
the forms of all judicial procedure 
were disregarded, not only according to 
local ordinances, but according to the 
unvarying character which is common 
to all.—HUNMANTRAO v. R. (1924), 
1. L. R. 49 Bom. 455.—IND. 


PART IX. SECT ena 3.— 
s a e 

538 ii. : . t. ScoTr (No. 2) 
(1924), 57 N.S. I. 201.—CAN. 

638 iii. —-—  Hvidence improperly 
admitied.|}—Held: the use made in 
evidence of books & documents found 
in the library of a suspected person 
presented a question of ‘* great general 
& public importance.”-——-R. v McLacs- 
LAN, (1924] 1 D. L. R. 1109: 42 Can. 
Crim. Cas. 86; 56 N. 8. R. 649,— 


Cee een teeecced 





CAN. 
PART IX. SECT. 8, SUB-SECT. 1. 
6065 i. —— Operation of 
Australian Judiciary Act, 1903.)— 


Judiciary Act, 1903-1920, 8. 39 (2) (a), 
excludes an appeal as of right to the 
Privy Council from a decision of the 
Supreme Ct. exercising Federal juris- 
diction, & gives to the High Ct. 
jurisdiction to entertain an appeal 
from such a decision..—LIMERIckK S.S. 
Co. v. COMMONWEALTH OF AUBTRALIA 
(1924), 35 C.L. R.69; 258. R.N.S. W. 
293; 31 Argus L. R. 153.—AUS. 


PART IX. SECT. 8, SUB-SECT. 2. 

sb. Competency of appeal — From 
Divisional Court of Appellate Division.) 
-—No appeal lies, unless the case falls 


within Privy Council Appeals Act, 
R. 8S. O., 1914 (c. 54), or unless loave 
to appoal is granted by the Judicial 
Committee.—BoLaAND v. CANADIAN 
NATIONAL Ry. Co., [1926] 1 D. L. R. 
420; 580. L. R. 225.—CAN. 


sd. - —— From advisory opinion— 
** inal judgment.’’}-—Where questions 
were referred to the ct. for its considera- 
tion, & the matter was heard before 
act. composed of four Judges who were 
equally divided in opinion :-—-Held : 
1) for the purpose of appeal to the 
rivy Council the opinion of the ct., 
although advisory only, could be 
treated as a final judgment between 
partics ; (2) the words “ final judg- 
mont” in the Privy Council Rules 
mean that which is regarded as a 
final judgmont under Canadian law.— 
Re NOVA Sootta LEGISLATIVE COUNOIL 
(No. 2) (1926), 59 N.S. R. 49.—CAN. 


sf. Order for trial by jury.]-— 
eave to appea) to the Privy Council 
from an order refusing to set aside an 
order providing for a jury trial of an 
action for damages for persona] injuries, 
refused. ——- BRADSHAW iv. BRITISH 
CoLUMBIA Rapip TRANSIT Co., LTD., 
(1927] 1 W. W. R. 425; 88 B. OC. RR. 
111.—CAN. 

q i. —— Neceasity for.j}—Ever since 
34 Geo. 3, c. 2, 8. 36, now found, 
substantially unchanged, in Privy 
Council Appeals Act, R. S. O., 1914 
(c. 54), 8. 2, the right of appeal in 
cases falling within its terms has stood 
unchallenged, & no leave to appeal, 
either to be arven by the Judicial 
otdcing etait ot y the ct. dare ri 

n regarded as necessary. ough 
the Act is absolute in prohibiting an 





621. Add. Annotation :~-Retd. Nadan v. R., [1926] 


A. C. 482. 


626. Add. Annotation :~- Refd. Nadan v. R., [1926] 


A. C. 482. 
640a. 








Council : 


gence Senet mT ke MIL SRN 


appeal in cases which do not fall within 





it, tbis does not deprive his Majesty 
of the prerogative right to grant leave 
to appeal in any case in which he sees 
fit to exercise that right.—McBRIDE 
v. ONTARIO JOOKEY Crus, LTp., [1926] 
1D. L. R. 743; 58 0. L. R. 267.— 
CAN. 

ti, ————.]}-—Applt. co., having 
been held liable for approximately 
$7,000, appealed giving security only 
for $500 for the costs of the appeal. 
The appeal having been dismissed, 
applits. applied fora stay of procecdings 
pending a projected appual to the 
Judicial Committee of the Privy 
Youneil :— Held: the applecation as 
made could not be granted.— FIDELITY 
PHENIX FIRE INSURANCE Co. OF NEW 
York v. MCPHERSON, [1925] 3 D. L. RR. 
131; 1925) S. C. R. 104.—CAN. 


f i. .}—An application for 
special] leave to appeul to the ae 
a 








Council, & even the granting of suc 
leave, do not wzpso facto operate as 
suspension of proceedings in execution 
of the judgment. rendered by tho 
Supreme Ct. of Canada.—STFVENSON 
v. FLORANT, [1926] 1 D. L. R. 601; 
[1926] 8. C. HR. 90.—-CAN. 

k (D. 498) i. .}—(1) Leave to 
appeal to the Privy Council should not 
be granted in a criminal case, but 
partics desiring to appeal should be 
left to their remedy by application to 
the Privy Council] for such leave. 

(2) Assuming the ct. to have power 
to grant leave to appoal, such leave 
should be refused in any case not 
coming within the principles laid down 
ion Re Dillet. No. 542, ante.—R. v. BR. 
(1926), 46 Can Crim. Cas. 367; 58 
N.S. R. 457.—OCAN. 

sk. ape pending in Supreme 
Court & before Privy Council— Stay of 
proceedings in Canadian appcal.}— 
Where, A. & B. being co-defts., A. had 
first inscribed an appeal for heanng in 
the Supreme Ct. of Canada, & B. later 
on had inscribed an appeal to the 
Judicial Committee of the Privy 
Council. upon motion on behalf of B. 
the proceedings on the first appeal were 
stayed pending the decision of the 
Privy Council upon B.’s appeal.— 
ASHBRIDGE v. SHAVER & HARRISON, 
[1925] 4 D. L. R. 1048; [1925] 8. Cc. R. 
694.—CAN. 


PART IX. SECT. 8. SUB-SECT. 3. 
pi, ——s A judgment 





——- If merely advisory.|—— Applts. 
claimed to deduct from the income on which 
they had beea nssessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was ‘“‘ expenditure incurred 
for making profits in their business ’’ within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Held: ona preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s. 51, was merely advisory & not final, 
& the appeal to His Majesty in Council was, 
therefore, incompetent.—Tata Iron & STEEL 
Co. v. BOMBAY CHIEF REVENUE AUTHORITY 


Vol. XVII.—Dependencies. Cases 621—662a. 


288, P. C. 


A. C. 482. 


—_ 





of the High Ct. on the Appellate Side, 


granting probate to a person, is a final 
decree, from which an appeal lies to 
His Majesty in Council—VELLASAWMY 
SERVAL ¥. L. SIVARAMAN SERVAI (1926), 
I. lL. BR. 5 Ran. 119.—IND. 


t i. - oe ee AH .]--SYED 
KHAN ¥v. SYED EBRATIIM (1927), 
I. L. R. 6 Ran. 169.—IND. 


al. ——- From unterlocutory eva 
ments.J--Appeals on matters inter- 
locutory in their nature should be 
allowed to be preferred to Hin Majesty 
in Couneil only when their decision 
will practically put an end to the litiga- 
tion & finally decide the rights of the 
partics.— BHAGWATI DAYAL v. DHAN 
oes (1925), I. L. IR. 48 All. 329. 





639 ii. —— From order refusing to 
enrol leqal practitioner. }—Au order of the 
High Ct. refusing to enrol a person as 
a legal practitioner under Legal 
Practitioners Acts, 1879, is not one 
from which the High Ct. has juris- 
diction to grant leavo to appcal to the 
Privy Council.—Re Miss (1922), I. L. R. 
1 Pat. 590.—IND. 


b i. Valuation of property com- 
pulsorily acquired.J—In appeals in- 
volving the valuation of property In 
India, the Judicial Committee will 
entertain an appeal under Act XIX, 
1921, 8s. 2, as to the value of property 
compulsorily acquired only upon 
questions of principle, including errors 
in appreciating or applying the rules of 
evidence, or the Judicial methods of 
weighing evidence.—NOWRoJI IUus- 
TOMJI WADIA 0. BOMBAY GOVERNMENT 
(1925), I. L. R. 49 Bom. 700.—IND. 


f i. -—— -—- The question of 
law involved need not be of general 
importance ; it is sutfciont if there is 
a substantial question of law between 
the partics.— RAGNUNATH PRASAD 
SINGTI v. PARTABGASH DEPUTY COMRsS. 
(1927), 54 L. R. Ind. App. 126.—IND. 


{ ii. ——, ]J— DELHI CLoTH & 
GENERAL MIL1IS Co., LTD. v. DELHI 
INCOME TAX Comrms. (1927), 54 L. Rh. 
Ind. App. 421.—IND. 


f iii. —-—. +-MATHURA, KURMI 
v. JAGDEO SINGH (1927), I. L. R. 50 
All. 208.—-IND. 














fiv. -- — Order made icihoul 
jurisdiction.| -KISNAN SINGH @ TTR 
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(1923), L. R. 50 Ind. App. 212; 39 T. L. R. 


640b. ---— Order of High Court—On appeal from 
application to district judge to file award.|— 
An appeal to the Privy Council lies under 
sode of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ct. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 
of the Code; that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate judge.—RAMLAL HARGOPAL v. KI8s- 
HANCHAND (1923), L. R. 51 Ind. App. 72, P. C. 


662. Add. Annotation :—Refd. Nadan v. R., [1926] 


662a. ~~ -— Appeal from deportation order made by 
Administration of Western Samoa.|—-NELSON 
v. R., [1928] W. N. 197, P. C. 


KING EMPEROR (1928), L. R. 50 Ind. 
App. 390.—IND. 


f{ v. Matter of general import- 
ance.}—Held: a& case was a fit one for 
appeal to the Privy Council, where the 
question in dispute was of general im- 
portance, as the execution of docu- 
ments with an option of re-purchase 
was very common & a considerable 
amount of litigation came before the 
cts. in connection therewith.—JIVAN- 
GIRiI GURU CHAMELGIRI wv. GAJANAN 
NARAYAN PatKAn (1926), I. L. kK. 50 
Bom. 753.—IND. 


651 i. Sum below appcealable value— 
When appeal les.}\—Maung Ba. THAN. 
v. PEGU DISTRICT COUNCIL (1927), 
I. lu. lt. 6 Ran. 43.-—IND. 


sl. Limitation of right to appeal— 
Letters Patent of Caleutta Tigh Court 
of 1927.J)- The new clause of the Letters 
Patent of the Culeutta Ligh Ct., 
passed 1927, takes away, in all second 
appeals decided by a single judge, 
without his giving a certificate that the 
case ix a iit one for appeal, the right 
to go to the Privy Council under the 
ordinary law, though the right of the 
Judicial Committee to give special 
leave is not of course affected. The 
new Letters Patent cannot be applied 
to pending cases without taking away 
existing rights of appeal. SAaApDAR ALt 
v. DALRIMUDDIN (1928), TE. lL. Re 46 Cale. 
512. A 








PART IX. SECT. 8, SUB-SECT. 4. 


k (p. 503) i. —~— —-—— ——-- Judges 
equally divided.}-—The Ct. of Appeal 
rranted leave to nppeal to the Privy 
Council from a decision of the Ct. of 
Appeal reversing an order for @ new 
tral, the verdict of the jury being for 
more than £500, & the judges. including 
the trial judge, being equally divided. 
—TREMAIN 0. MANAWATEE DRAINAGKH 
BoarRD, [1926] N. Z. L. R. 416.—N.Z. 


sm. Jrish Free Statc—Leave tv appeal 
—When granted.}—The geucral prin- 
ciples governing applications for leave 
to appeal stated.— HULL v. M'KENNA, 
** ERREMAN’S JOURNAL” ¥. I ERNSTROM 
& TRAESLIBERI, [1926] I. R. 402.—IR. 


sn. joa Leave to 














appeal refused. —- O’CALLAGHAN 
O’SULLIVAN, (1926) 1. R. 586.-——IR. 

—-- —-—,.]}—-See, also, No. 
715. 


Cases 713—716. 


713. Add. Citation :—-21 IL. 





ENGLISH AND Empire Dicest SuPPLEMENT. 


Part Xll.—lrish Free State. 


G. R. 419, C. A. 


Add. Annotation :—Mentd. Campbell v. Pollak, 
[1927] A. C. 732. 


714. For the paragraph in the original volume 


substitute the following paragraph :— 
Transference of Ilabilities of British 
Government to Irish Free State.}—By agree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt. undertaking to reinstate 
the lines after the conclusion of the war. 
In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Constitution 
Act, 1922 (session 2) (c.1), were passed. Atthe 
date of the passing of these Acts the contracts 
with the Govt. were still executory :—Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt. 
to the Govt. of the Irish Free State.—A.-G. 
v. GREAT SOUTHERN & WESTERN Ry. Co. 
OF IRELAND, [1925] A. C. 754; 941. J. K. B. 
772; 133 L. T. 568; 41 T. L. R. 576; 69 
Sol. Jo. 744, Hl. L.; revsg. S. C. sub nom. 
GREAT SOUTHERN & WESTERN Ry. Co. OF 
IRELAND v. R., [1924] 2 K. B. 450, C. A. 


714a. ——— Effect of on Judgments Extension 


Act, 1868 (c. 54).J—The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), 8. 1, & art. 73 of the Schedule thereto, 


& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1), 
is that Judgments Extension Act, 1868, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free State.-BANFIELD v. CHESTER 
See 94 L. J. K. B. 805; 133 L. T. 6238 ; 
41 T. L. R. 563; 69 Sol. Jo. 692, C. A. 


~.J—See, also, No. 716. 


714b. Government of Ireland Act, 1920 (c. 67), 


s. 56 (6), Sched. VIJI—Constitution of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78—Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.]—Wi1aa v. A.-G. oF IRISH FREE STATE, 
[1927] A. C. 674; 96 L. J. P. O. 88; 137 
L. T. 460; 43 T. L. R. 457, P. C. 


Annotations :—Folld. Re Transferred Civil Servants (Ircland) 


Compensation, [1929] A. C. 


242; Refd. Nixon v. A.-G. 


(1929), 46 T.L. R31. 


714¢. 


715. 


716. 


S.P. Re TRANSFERRED CIvit. SERVANTS 
(IRELAND) COMPENSATION, [1929] A. C. 242 ; 
sub nom. Re LRIsH Civil SERVANTS, a3 L. J. 
P. Cc. 39; 140 L. T. 2543; sub nom. Re 
ARTICLE X OF ARTICLES OF AGREEMENT FOR 
TREATY RETWEEN GREAT BRITAIN & IRE- 
LAND, 45 T. L. R. 57, P. C. 

After this case add ‘‘ See, also, cases in Part 
IX., Sect. 8, sub-sect. 4, ante. ”’ 


Add. Citations :—[1924] 1 K. B. 
L. J. K. B. 331; 180 L. T. 269. 


Add. Annotation :—Folld. Banfield v. Chester 
(1925), 94 L. J. K. B. 805. 


214; 93 


Notes on Canadian Constitutional Cases 


(Vol. XVIL., p. 508). 


Cases coming under this head decided since the publication of the original volume have been 


PART XII. 


714 i. Irish Free State Constitution 
Act, 1922 (session 2) (c. 1)—Transfer- 
ence of assets of British Government to 
Irish I’ree State.}—Held: a debt due 
to the Land Commission, although 
incurred in 1922, was an * assct ” that 
had been transferred from the former 
Govt. of the '!nited Kingdom of Great 
Britain & Ireland to the Govt. of the 
et Freo State.—Re MALONEY, [1926] 

. R. 202.— IR. 


714 ii. Kffect on jurisdiction of 
existing courta—Pending establishment 
oO Rade for Irish Free State.J—R. v. 

KLOW COUNTY COURT JUDGR, 
[i924] 2 21. R. 139.—IR. 


714 iii. Public Safety Act, ao 
(ec. 31)—Ordinary legislation. |—A.- 
M'Bripr, [1928] 1. R. 451.-- IR. 








included on pp. 514-521, ante. 


714 b i. Government of Ireland Acl, 
1920 (c. 67), ss. 54, 55, Sched. VIII— 
Constutution of I rish I’ree ate (Saorstat 
Fireann) Act, 1922 (No. 1 of 1922), 
Sched. I, Art. 78—Right of transfcrred 
cwil servants to compensation on retire- 
ment in consequence of change of Govern- 
ment. |—LONSDALE Vv. A.-G., [1928] 
I. R. 35.-—IR. 


st. Frish Free State (Agreement) 
Act. 1922 (ce. 4)—Hffect on Companies 
Acts.)}—On petition by a shareholder 
for the compulsory winding up of a co. 
as an unregistered co.:—Held: not- 
withstanding the provisions of the above 
act & of the Orders thereunder, the 
Cos. Acts remaiuv in full force until 
revoked or ea by a competent 
legislature, & the cts. of Southern 
Ireland had no jurisdiction to make 
the order.—Re PORTARLINGTON ELKo- 
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tric Lraut & POWER Co., Lrp., [1922] 
11. Rh. 100.—IR. 


sw. Power of Oireachtas.) — Within 
the whole area of the Irish Free State, 
the ‘Oireachtas is a free & unfettered 
legwlature, & thero is nothing in the 
treaty, tho constitution, or the statute 
confirming thom, to limit the power of 
the Oireachtas to authormse tho 
dctention of ee ersons. faa 
(O’CONNELL) 0. HAR ARK 
ee GovasNOR),. [1924] 2 re he 
104.— 





BZ. Public Safety (Powers of 
Arrest & Detention) Temporary Act 
(I. F. S.), ne Phe }—R. 
(O’CONNEL!) v. HARE CAMP 
Sri GOVERNOR), Bry) 21. R 


DESCENT AND 


Vol. XVIII.—Cases 9—150a. 


DISTRIBUTION. 


Notrre.—For the references to Law of Property Act, 1922 (c. 16), substitute references to 
Administration of Estates Act, 1925 (c. 23). 


Part Il1.—Devolution of Real and Personal Estate. 


Citations :—Delcte ‘‘ C. A.’’ 
After this case add ** -——— Death after 


9. 
10. 








1925.|—-See, now, Administration of Estates 
Act, 1925 (c. 23), s. 9.”’ 


Part IV.—Descent of Real Estate. 





74. Add. Annotation: 
Ch. 579. 


te ee 


Refd. Re Price, [1928] 


——PHILPOTTS d. PHILPOTTS 1”. 
James (1784),3 Doug. K. B. 425; 99 EB. R. 730. 


_innotations :-—-Distd. Re Sheppard, Sheppard v. Manning: 
11897] 2 Ch. 67. Expld. /?e Inman, Ininan rv. Jnman: 
11903] 1 Ch. 241. 


113a. Lease pur autre vie—To A. & his heirs— 
Heir special occupant.|—PHILvortrs d. PHIL- 
PpoTts v. JAMES (1784), 3 Doug. K. B. 425; 


99 EK. R. 730. 
Annotations :—Distd. Re Sheppard, Sheppard v. Manning, 
[1897] 2 Ch. 67. Consd. dtc Intnan, Inman v. Inman, 
11903) 1 Ch. 241. 


132a. 


102a. 


-.]|—RAWLINSON v. MONTAGUE 
(DucHEss) (1710), 2 Vern. 667; 3 P. Wms. 
264,n., 23 BE. R. 1035. 

Annotation :—Consd. Rearpark v. Hutchinson (1830), 7 

Bing. 178 


133. After this case insert ‘‘ Liability to legacy 
duty.|—See Estare & OTHER DeatH DUTIES, 
Vol. XXI., p. 58, No. 377.” 

133a. S. P. Lock v. Lock (1710), 2 Vern. 666; 23 

Ii. 1035. | 

134a. Construction of ancient customary — 
‘* Nepos.’’|—WHUITLOCK v. WHITLOCK (1924), 
40 T. L. R. 566, D. C. 

144. Add. Annotation : - --Mentd. Ite 
Smalley v. Scotton, [1929] 2 Ch. 112. 

150a. Copyholds subject to custom of gavelkind —- 
Enfranchisement by Law of Property Acts— 
Destruction of custom of gavelkind.|—'T. 











Smalley, 


PART I. 


ai. Meaning of “ legally represent ”* 
d& “ leyal representatives of ’’—Ontario 


Devolution of Estates Act, s. 30.)—Re 5 i | ei: 
MacKenzin, [1927] 4 D. L. R. 825; [1924] 1 I. R. 72.—IR. 


61 O. L. R. 230.- CAN. 


| of Title Act, 8s. 84.)—M‘DONNELL ?. 
STENSON, [1921] 1 1. R. 80.—IR. 


-.}+—COLLINS 7”. COLLINS, 


died on Jan. 28, 1926, without issue & with- 
out having confirmed or republished his will 
which he had made on July 20, 1925. He 
was, before Jan. 1, 1926, when the Law of 
Property Act, 1925, came into operation, 
tenant of one undivided ninth share in cus- 
tomary tail special by descent in land formerly 
of copyhold tenure subject to the custom of 
gavelkind, but at that date by virtue of 
sect. J28 & Sched. 12, para. 1, sub-s. (a), of 
Law of Property Act, 1922 (c. 16), & sect. 202 
of the Law of Property Act, 1925 (c. 20), 
of freehold tenure, the entirety of the land 
which then became vested by virtue of 
Part IV. of Sched. I. para. 1, sub-para. 4 
of Law of Property Act, 1925 (c. 20), in the 
Public Trustee, having subsequently become 
vested in trustees appointed in his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1925 (c. 20) :-— 
Semble: in the absence of a_ statutory 
conversion of land into personal estate, the 
share of T. in the land on his death descended 
under the Inheritance Act to the heir at 
common law of the body of the last purchaser 
& not to the heir in gavelkind of the last 
purchaser ; the effect of the enfranchisement 
having been to destroy the gavelkind custom. 
—Re Pricw, [1928] 1 Ch. 5793; 97 1. J. Ch. 
42335 139 L. TY. 339. 

Annotation :—Refd. te Kempthorne, Charles v. Kempthorne 

(1929), 46 T. da Re. 15, 


(a). 
sk. Heir of half-blood—Onus of proof.) 
—Where a party claims as one of the 
heirs of the half-blood of an intestate, 
& 1n his bill professes to set out how 
his interest arises, it is necessary for 


haa IV. gaa 2, SUB-SECT. 2.— 





_ 8a. Murderer—-Not entitled to share 
in estate of victim.j}—Re MEDAINI 
MaTATE. [1927] 4 D. L. R. 1137; [1927] 
2W.W.R. 38; 38 B.C. R. 319.—CAN. 

sb. Marriage Ordinance, 1884, of 
Southern Nigeria, ss. 38, 39—Con- 
struction. |—MARTINB v. Fow er. [1926] 


A. C. 746; 95 L J.P. C 135 
L. T. 582.—NIGERIA, 
PART HII. SECT. 1. 
sd. ‘‘ Devolve’’—Local Registration 


J.S. 


PART IV. SECT. 1 


h i, ——~.J-—-MACLEAN & GRAHAM ., 
SaiTH & MACKINTOSH, (1927) N. 109. 


— 
e 


h ii. Who are.}-—LiEE v. BRANS- 
COMBE (1925), 52 N. B. RR. 239.-—CAN, 


sj. Effect of Dominion Land Titles 
Act, 1894 (c. 28), 8. 3.J}—He JENSEN 
(Alta.). [1927] 1 D. L. R. 765 (1926) 
3 W. W. R. 737.—CAN. 
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him to negative the fact. of the intestate 
having obtained the land by gift) or 
devise from his ancestor; or, if he did 
so obtain it, the claimant must show 
that he is of the blood of such ancestor. 
---TRYON UV, PEER (1867), 13 Gr. 311, — 
CAN. 


PART IV. SECT. 4, SUB-SECT. 2. 


h. Read now “ 113ai.”’ 
k. Read now “ 113a ii.” 
1. Read now ‘ 1138a iii.”’ 


Cases 161 —256. 


Part V.—Distribution 


161. Citation: -For “ Skin. 212° read “ Skin. 
218." 
165a. Subject to interest of posthumous child. | 





—Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child.—Epwarps v. FREEMAN (1727), 2 
P. Wms. 435; 24 E. R. 803, L. C. 


Annotations :-—~-Folld. Wallis v. Hodson (1740), Barn. Ch. 
272. Refd. Villar v. Gilbey, [1907) A. C. 139. Mentd. 
Evelyn v. Evelyn (1731), 2 P. Wms. 6059; Morris v. 
Burroughs (1737), 1 Atk. 399; Green v. Ekins (1742), 2 
Atk. 473; Parsons vo. Parsons (1744), 9 Mod. Rep. 464 ; 
Killiot wv. Collier (1747), 3 Atk. 526; Boyd v. Boyd (1867), 
L. R. 4 By. 305: Taylor v. Taylor (1875), L. R. 20 Eq. 
155: Re Blockley, Blockley v. Blockley (1885), 29 Ch. D. 
250; #te Ford, Ford v. Ford (1901), 46 Sol. Jo. 51. 


165b. -}+-J. W. died intestate in 1724, 
& left issue T. W. who died within a week 
after his father, & his wife enceinte, & on 
May 29 following pltf. was born; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime.--WALLIS v. Hopson (1740), 
ae 114; Barn. Ch. 272; 26 EB. ht. 472, 


Annotations -——Folld. Burnet. v. Mann (1748), 1 Ves. Sen. 
156; Thellusson v. Woodford (1799), 4 Ves. 227. Refd. 
Thellusson v. Woodford lee 1 Bos. & BP. N. R. 357, 
Villar wv. Gilbey, (1907] A. C. 13 


165c. -}—A child en ventre sa mére may 
take under the Statute of Distribution.— 
'THELLUSSON v. WOODFORD (1799). 4 Ves. 227 ; 
31 H.R. 117, Lb. C. affd. (1805), 1 Bos. & 
P.N. RR. 357, UW. LB. 


Annotations -—Refd. Blackburn v. Stables (1814), 2 Ves. & 
B. 367; Te Burrows, Cleghorn v. Burrows, [1895] 2 a 
497 ; Re Wilmer's Trusts, Moore v. Wingtield, [1903] J 
Ch. 874; Villar v. Gilbey, [1907] A. C. 139. Mentd. 
Godfrey v. Davis (1801), 6 Ves. 43; St. Paul’s ». Morris 
(1804), 9 Ves. 316, Underhill v. Horwood (1804), 10 Ves. 
209; Beard ». Westcott (1813), 5 Taunt. 393; South- 
umpton v. Hortford (1813), 2 Ves. & BB. 54; Cadell v. 
Palmer (1833), 10 Bing. 140; Doe d. Winter v. Perratt 
(1813), 6 Man. & G. 314; Cooke v. Turner (1844), 14 Sim. 
218; Nightingale » Goulbourn (1848), 2 Ph. 594; 
Keerton v. Brownlow (1853), 8 State Tr. N.S. 193; Langdale 
v. Briges oe 8 De G.M.& G. 391; Tarvin v. Newcome 
. 1856), 3 K. & J. 16; Thollusson v. Rendlesham (1859), 7 

. L. Cas. ‘429: Eastern Counties, etc. Cos. v. Marriage 
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of Personal Estate. 


(1860), 9 H. L. Cas. 32; Income Tax Special Purposes 
Comrs. v. Pemsel, [1891) A. C. 531; e Stamford & 
Warrington, Payne ». Grey, [1911] 1 1 Ch. 255; He Villar, 
Public ‘l'rustee rv. Villar, [1929] 1 Ch. 243. 
See, now, Administration of Estates Act, 
1925 (c. 23), ss. 47 (1), 55 (2). 


173. Add. Annotation :—Consd. Re J ones, Johnson 
v. A.-G., [1925] Ch. 340. 

180. Add. Annotation :—Refd. Re Bower Williams, 
Hz p. Trustee, [1927] 1 Ch. 441. 

181. Add. Annotation :—Consd. Re Bower Williams, 
Kz p. Trustee, [1927] 1 Ch. 441. 


187. Add. Annotation:—Consd. Re Bower Williams, 
iz p. Trustee, [1927] 1 Ch. 441. 


188a. Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (i)—Interest on sum charged-— 
Payable out of corpus of estate. 
above sect. interest becoming payable on the 
sum of £1,000, thereby charged on the estate 
of an intestate in favour of a surviving wife 
or husband is not a charge upon the income 
but upon the corpus of the cstate.—Re 
SAUNDERS, PUBLIC TRUSTEE v. SAUNDERS, 
[1929] 1 Ch. 674; 98 L. J. Ch. 803; 141 
L. tT. 27; 45 T. L. R. 283. 


202a. Under Administration of Estates Act, 1925 

(c. 23), s. 46 (1) (i)—Interest on sum charged 
Payable out of corpus of estate.|—/e 
SAUNDERS, PUBLIC 'TRUSTHE v. SAUNDERS, 
No. 188a, ante. 


Add. Annotution :—N.F. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 


In the cross-reference following this case for 
‘‘ p. 148, No. 374,” read “ p. 374, No. 148.” 


For “ Mother, brothers & sisters—-Mother 

takes half & brothers & sisters half—Subject to 

right of widow.]’’ read “ Mother, brothers & 

ae moiety equally—Widow taking 
alf.|’’ 


Add. Annotation: - Re Merrall, 
Greener v. Merral], [1924] 1 Ch. 465. 








232. 
234. 


2389. 


256. 





PART V. SECT, 1. 





n i. 48s amended by 17 Geo. 5, 
ce. 36, Ss. 2—ffeet of.J—Re Shier, 
ane, not overruled, & the practice 


adopted since that decision not altered. 
—Re ALLISON, [1927] 4 D. L. RR. 729; 
610 L. R. 261.— CAN, 


PART V. SECT. 3, SUB-SECT. 1. 

fi. Provisron made for uidou—- Less 
than amount receivable on antestacy- — 
What relief granted.J— The diseretion 
conferred on the ct. in favour of the 
widow, wbo applies for relief under 
Married Women’s Rebef Act is restricted 
by implication to the portion of her 
deceased husband's cstate which she 
would bave received on an intestacy.— 
MOBRATNEY t. McBratary (1919), 59 
S.C. Rh. 5503 [191913 W. W. TR. 1000; 
50 1D. La. 1. 132.—CAN. 


PART V. SECT. 3, SUB-SECT. 2. 
sk. Wffect of char eve. }—-lieli: the 
widow is not. entitled to any portion 
of the real estate in specie.—CUNNING- 
HAM @, CUNNINGITAM, [1920] 1]. R. 119. 


— 


. 


sl. S 2. DUNICAN v. DUNICAN, [1920] 
LN 212.—IR. 


PART V. SECT. 3, SUB-SECT. 3.—A. 


213 i. Covenarnd to secure payment of 
3um of money-—Satisfaction pro tanto. ]-- 
KF. on Ins inarriage exccuted a bond, 


whereby, in the event of his death in 
the lifetime of his wife, a sum of money 
was to be puid to two trustees in trust 
for his wile. F. predeceased his wife, 
intestate & without issue :—icld : the 
sum secured by the bond was to be re- 
garded, in the absence of evidence of 
any other intention, as satisfaction pro 
tantu of the widow’s share of her hus- 
band’s estate. —MATHEWS v. DONEGAN 
& Cook, [1925] 11. R 201.—I1R. 


PART V. SECT. 4, SUB-SECT. 1. 


229 v. —-—.}—The words “* child or 
children of a deceased brother or 
sister ’? in Intestate Successions Act, 
hk. 8. A., 1922 (c. 143), 6. 7 (2), mean 
issue in the first generation only, & do 
not include grandchildren or more 
remote descendants. — He EMSLEY 
(ALTA.), [1925] 1 W. W. R. 816.—CAN. 

ai. -}—Held: such child 
Hot entitled in Saskatchewan to share 
in the estate of the father dying 
intestato & domiciled in Saskatchewan 
before the coming into force of Adoption 
of Children Act, 1922.—BURNFIEL »v. 
BURNFIEL, [1926] 2 D. L. R. 129; 
[1926] 1 W. W. R. 657; 20 Sask. L. R. 


407 -—CAN. 

a .}— The word “ child ”’ 
in a ‘will made in Saskatchewan by 
testator domiciled theretn, who died 
before the coming into force of Adop- 


ain 








eee 





faon of Children Act, 1922, held not to 
include an adopted child, even though 
under the law of the foreign state where 
the child & its adopting parents were 
domiciled & in which it was adopted 
the effect of the adoption was to 
entitle it to all the rights of a child 
of its adopting father born in lawful 
wedlock.-- Re DONALD ESTATE, BALD- 
WIN v. MOONE\, [1928] 4 D. L. R. 181; 
119281 2 W. W. R. 6363 subsequent pro- 
ceedings, (1928) 4. D. lu. R. 771.— CAN. 


a iii. Child Welfare Act—Rights 
of awnhecritance.|--Child Welfare Act 
docs not create a new canon for the 
construction of wills. Therefore, where 
the adopted daughter was the nieco 
of the foster father’s wife & his will, 
after making provision for said udopted 
daughtcr by name, gave part of the 
residue of his estate to his & his wife’s 
next-of-kin, said daughter took under 
the residuary bequest as his wife’s 
niece & not as the testator’s child.—. 
Ree Scorr EstaTE, [1928] 1 W. W. R. 
168.—CAN. 


PART V. SECT. 6. 
ue: Not widow of only brother pre- 
sing intestate.}—Ite H&NDERSON, 
(1996) 2 D. L. R. 536.—CAN. 


st. Brothers : sisters—Of "infant 
dying after father who predeceased 
grandfather—Infant’s share in grand- 





285. 


292. 


306. 


311. 


315. 
329. 
330. 


336a. 


Sather's ee oe of Festates 
Act, RS. 
Re GkORG e Mies TA TES (Susk ), (1928) 


1b L. R. 2380: (1927) 3 W. WwW. RR. living, & a tenth child (E.) who had 
761).---CAN, RP ata ee in nae : 
(vrandchildren o -) Stal living. On 
PART V. SECT. 7. aw petition for directions : 
249 ii. -—— .)- M. who 


Was umuerried died intestate. 
one sister still living, & another sister 
who bad predeceased hin. left one son 
living. 
A second brother who had predeceased 


Vol. XVIII.— Descent and Distribution. 


Cases 285—345. 


Part Vil.——Escheat and bona vacantia. 


Add. Annotations :---Consd. A.-G. for Alberta 


ve, AG. for Canada, [1928] A.C.475. Mentd. 
Re Ellwood, [1927] 1 Ch. 455. 
Add. Annotation :—-Refd. Re Deloitte, 


Griffiths v. Deloitte, [1926] Ch. 56. 


Add. Annotations :—-Mentd. The Carlgarth. 
The Otarama, [1927] P. 93; Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing «& 
Finishing Co., [1927] A. C. 226. 

Add. Citations :—{1924] 2 Ch. 19; 93 
L. J. Ch. 483; 130 L. T. 800; 68 Sol. Jo. 
419. 

After this case add ‘‘ Land in Alberta granted 
by Crown.|]—See DEPENDENCIES, No. 98b.”’ 
Add. Annotation :—Refd. Re Cullum, Mercer 
v. Flood, {1924} 1 Ch. 540. 

After this case add ‘‘ Property in Alberta.|— 
Sce DEPENDENCIES, No. 8b.” 


———.|—~A lunatic, at the date of her 
death in 1798, was entitled to certain funds in 
ct. repres senting the residuary estate of her 
father. In 1794 the master had reported 
that the lunatic had no heir-at-law or next 
of kin. In 1798 & 1801 the Crown made 
ex gratid grants of the funds to certain persons 
& obtained an indemnity in respect of the 





. 1920 (e. 73), 88. 18, 23.)-- «third brother 








He had 


One brother was still living. equally 


children. - Re 
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him left three children still hving, & 
(A.) who had _ pve- 
deeeased him left) nine children still 


left. four 


-TTeld : the 
one-fifth shure of the estate to which 
the brother A would have been entitled 
should be divided mto ten parts, & one 
of the ten parts should be divided S. P. Re JENSEN rely 

amongst Kdward's four 


Mckay 


grants. In 1926 a petition was presented 
by persons claiming to be the next of kin 
of the lunatic for the payment to them of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions: (1) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
wis dealt with by his present Majesty or 
his nominees or grantecs or was carried to 
the Consolidated Fund; (2) whether the 
petition was barred by any Statute of Limita- 
tions; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 5, suppliants could 
proceed without serving the petition upon the 
successors in title of the persons to whom the 
ex gratid grants had been made :—Held: the 
first question must be answered in favour 
of suppliants.—Re Mason, Ee Ch. 385 ; 
97 L. J. Ch. 3213; 130 L. T. 477; 44 'T. L. R. 
225; affd., 11929] 1Ch. 1, C. A. 


——-.|—Re Mason, No. 336a, ante. 


- Add. Annotation :—Mentd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 





345. Add. Annotation :—Mentd. A.-G. for Ontario 


v. Mclean Gold Mines Co. (1926).95L. J. P.C. 
217. 


B. UG. Lt. o1.—CAN. 


PART V. SECT. 8. 
hi.—- Unele & children of deceased 
uncles. j— Pe KROKSING HSTATE, [1928 | 
POL. RA. 618s [19zBE DT WoW. 22d. 
CAN. 


Ghildren 


PART V. SECT. 9. 


fi. sot) 3 “D- LR. 76; [1926] 3 W. W.1 
(1927), 39 757.—CAN, 


Cases 10— 238. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 


Part |.—In General. 


10. Add. Annotation :—Mentd. Lapish v. Braithwaite, [1925] 1 K. B. 474. 


77a. 


86. 
87a. 


89. 
99. 
126. 


127. 


127a. 





a tr kt 


Part Il.—Discovery of Documents. 


Inquiry as to damages.|——There is no 
different principle applicable to an application 
for discovery ol documents on an inquiry as 
to damages from that which prevails on an 
application for discovery where any other 
issue has to be tried between opposing 
parties.— BRITISH UNITED SHOE MACHINERY 
Yo, LTD. vo. LAMBERT HowanrH & Sons, 
Tarp. (1929), 46 R. P. C. 315. 

Add. Annotation :—N.F. Wakefield v. Board 
(1928), 45 RK. P. C. 261. 

—— ——.|—WAKEFIELD & Co., Lrn. v. 
BoaRD (TRADING AS J. P. BoarpD & Co.) 
(1928), 45 R. P. C. 261. 

Add. Annotation :—Mentd. Delahunt v. Moody 
(1927), 21 B. W. C. C. 588. 

Add. Annotation :—As to (2) Apld. Cavendish 
v. Cavendish (1925), 42 T. L. BR. 134. 


Add. Annotation :—-Folld. Seddon v. 
mercial Salt Co. (1924), 69 Sol. Jo. 159. 


Add. Annotation :—Overd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

—-—.]—By an underlease lands & works 
were demised to the first defts. for the term 
of twenty-one years lessone day. The under- 
lease contained a covenant by these defts. 
that they would not assign, transfer or part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in case of the breach of such 
covenant it should be lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
determine. [Pltf., the purchaser of the 


ee ree eee oe 





Com- 





171. 


238. 


reversion on the underlease, brought an action 
to recover possession of the premises. By 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/or the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. On asummons taken 
out by pltf. asking that the second defts. 
might be ordered to file a full & sufficient 
affidavit of documents, the judge, consider- 
ing himself bound by Powis (Marl) v. Negus, 
No. 127, made the order asked for :—Held : 
there was one issue only between pltf. & the 
three defts., namely, whether the under- 
lease, subject to which pltf. as he alleged 
derived his title to the possession of the 
land in question, was still subsisting or had 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second defts. must be discharged. 
Powis (Earl) v. Negus, No. 127, overd.- 
SEDDON v. COMMERCIAL SALT Co., LTn., 
[1925] Ch. 187; 94 L. J. Ch. 225; 182 
L. T. 487; 69 Sol. Jo. 159, C. A. 

Add. Annotations :—As to (2) Consd. Soviet 
Republics Union v. Belaiew (1925), 42 T. L. R. 
21. Refd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

Add. Annotation: - Refd. Tecalemit v. Ex.- 
A-Gun (1926), 44 R. P. C. 62. 





PART I. SECT. 1. 


sa. Whether experiments ordered — 
Not necessury for proper determination 
of issues |-—NIcCHO1s v, ‘'T. T. O., [1928] 
2D. L. ht. 864; 34 Can. Ry. Cas. 252; 
G2 O. L. R. 121.--CAN. 


PART II. SECT. 4, SUB-SECT. 1. 


130 iv. ——.]—RBAILIE£ v. INGLIS & 
Co., LTp. & Jamrson, [1926] N. 53.— 
IR. 

130 v. .}—Deft. eo. sought pro- 
duction of a diary which had been kept 
by one of pitfs.’ solrs., & which, it) was 
alleged, recorded an interview between 
such solr. & a person other than pltfs. 
in the action, at which interview the 
preparation of a debenture was dis- 
cussed :--Hleld: the diary was the 
solrs.? property, & as they were not. 
parties to the action, there was no 
power in the present procecdings to 
order production & inspection of their 
diary.—K&rrpP Bros. v. Brrcw & Brap- 
SHAW, [1928] N. Z L. R. 360.—N.Z. 


sb. Miners’ union—Defence filed 
raising queston whether defendants 
legal entity.) —A nuners*® union entered 
un appearance in an action, & by 
statement of defence raised the objec- 





tion that it} was not shown that deft. 
was a Icgal entity capable of being 
sued :—Jicld: deft. by so pleading 
must be deemed, before the trial of the 
action, to be a corpn. for the purpose 
of the litigation, & so compellable to 
make discovery.—CENTRE STAR MIN- 
ING Co., LTD. 0 ROSSLAND MINERS’ 
UNION (1902), 9 B. C. 32. 190.—CAN. 


PART II. SECT. 4, SUB-SECT. 2. 
a. Citation :—¥or “ [1908] S. C. 
335 ” read * [1909] S. C. 335.”’ 


PART II. SECT. 4, SUB-SECT. 4.—A. 


182 i. Whether nect friend may make 
affidavit.)-~The ct. will not order a 
party to an action who is of unsound 
mind, or his next friend or the Public 
Trustee administering such person’s 
estate under Mental Defectives Act, 
1911, 8s. 100 (hk), to make an affidavit 
of documents in compliance with an 
order for discovery under Rule 1614: 
& Rule 167A does not apply to persons 
of unsound mind.—TASKER v. ALGAR, 
[1928) N. Z L. R. 529. ~-N.Z. 


PART II. SECT. 5, SUB-SECT. 1. 


_, 86. Not till issues defined.}—When 
it is necessary, before an order for 


discovery can be made, that certam 
questions In the suit should first be 
decided, the proper order to make is 
that the suit should be set. down for the 
settlement. of the issues. The judgo 
will then bein a position to decide which 
of the issues are necessary to be deter- 
mined before the question of inspection 
or discovery can be decided.—EAGLre 
STAR & BRITISH DOMINIONS INSURANCE 
Co. v. DINANATH (1922), I L. R. 47 
Bom. 509.—IND. 


PART II. SECT. 5, SUB-SECT. 3. 

218 i. Not tul after defence delivered — 
Interlocutory judgment signed. |—After 
plitf. had signed interlocutory judgment, 
against deft. in an action of tort, deft. 
sought to examine the pltf. for dis- 
covery, the action being about to come 
on at the assizes for assessment of 
damages. It. 489 states that the 
examination of pltf. by deft. may take 
place at any time after such deft. has 
delivered his statement of defence :—- 
Held: deft. could not examine pltf.— 
ASHLEY v. BRENTON (1889), 13 P. R. 
98.—CAN. 

218 ii.-—- -——.]—Fona YOUNG v. 
SMING WAH, [1928] 3 D. L. R. 481; 
62 O. L. RR. 370.- -CAN. . 


242. 


Add. Annotation :—Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


254a. Liberty to apply reserved.|—PoIsson & 


279. 
324. 


373a. 


377. 
378. 


379. 


382. 


389. 





Woops v. ROBERTSON & TURVEY (1902), 86 
L. T. 302; 50 W. R. 260; 46 Sol. Jo. 196, 
C. A. 


SEcr. 7.-—GROUNDS FOR RESISTING. 

(Vol. XVIII... p. 71). 
For “ Sect. 3, sub-sect. 2, ante,” read “ Part 
I1I., sect. 9, posi.” 
Citations :—For ‘‘ Birr. Prac. Cas. 1” read 
‘‘ Brrr. Prac. Cas. 13.”’ 
Add. Annotation :-——Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

-}—THE City or Baropa, No. 
874a, post. 


Add. Annotation :—Refd. Minter ov. Priest. 
[1929] 1 K. B. 655, 

Add. Annotutions :—Mentd. Huyton & Roby 
Gas Co. v. Liverpool Corpn. (1925), 42 T. L. R. 
116; Conquer v. Boot [1928] 2 K. B. 336. 
Add. Annotation :—Mentd. Parkinson  »v. 
Jollege of Ambulance & Harrison [1925] 
2K. B. 1. 

Add. Annotation :—Apld. Reddaway 
Hartley (1928), 72 Sol. Jo. 502. 

Add. Annotation:—As to (1) Apld. Chowood 
v. Lyall, |1929] 2 Ch. 406. 











Vv. 





Vol. XVIII.—Discovery. Cases 242-468. 


394. Add. Annotations :—As to (2) Folld. The 


Hopper No. 13, [1925] P. 52. Apld. The City 
of Baroda (1926), 134 L. T. 576. 


405a. R. S. C., Ord. 31, r. 19A (3)—Effect of.]— 


436a. 


456. Add. Citations :—93 L. J. K. B. 169; 


462a. 


REDDAWay (H.) & Co. v. HARTLEY (1928), 72 
Sol. Jo. 502; 45 R. P. C. 432. 


.] — ASTRA - NATIONAL PRODUCTIONS, 
Lrp. v. NEO-ART PRODUCTIONS, LTD., [1928] 
W.N. 218. 





136 
L. T. 189; 16 Asp. M. L. C. 236. 


Effect of.|—-Where in an action 
on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
docs not operate to paralyse the activities 
of either party & prevent him preparing his 
case; & on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred.-—P&CHERIES OsTENDAISES 
(Soc. ANON.) v. MERCHANTS’ MAKINE INSUR- 
ANCE Co., [1928] 1 K. B. 750; 97 L. J. K. B. 
445; 138 L. T. 582; 44 T. lL. R. 2705 72 
Sol. Jo. 102; 17 Asp. M. L. C. 401, C. A. 








Annotation :—Refd. The Channel Queen, [1928] P. 157. 
468. After this case add ‘‘ For form of order for 


production of ship’s papers, see R. SC. 
(No. 1), 1915, r. 11.” 


PART II. SECT. 6. 

256 iii. -}—Resp., » member 
of the Permanent Defence force of 
the Umon & discharged therefrom as 
medically unfit, upplied for an order 
on applt. to furnish him with a true 
copy of the medical certificate issued 
under Act 27 of 1923, 5.54. He alleged 
he had sustained injuries in the dis- 
Charge of & specially attributable to 
his duties, that he was eutitled to 
receive compensation in manucr pro- 
vided under the sect., that, he was 
desirous of bringing an action to obtam 








compensation & that if, was ininerative , 


that a copy of the prescribed medical 
certificate referred to in sect. 54 should 
be disclosed to him before any legal 
steps were taken to enable him = to 
determine the form of relicf to which 
he was entitled. A’ Provincial Div. 
having granted the application :-— 
Teld: as the real dispute between 
the arties was whether rosp.'’s ill- 
health was occasioned in the discharge 
of his official duties or not &, as it. 
was only when the cause of his ll- 
health had been estublished in his 
favour as a fact, that the necessity for 
the inspection of the certificate nught 
arise, the application was promature 
& should have been refusod. -~U NION 
Nasi Sue OF DEFENCE 
Tv VAN AYI, 29) App. - LS1L—~ 
S. AF. BSP De Dec Aa 

256 i, ——- —--- lcged partnership. | 
——HAKNAM SINGH v. Kapook SINGH 
(1927), 39 B. Cc. It. 485.—-CAN. 


PART II. SECT. 9, SUB-SECT. 4. 


pi. —— ** Pleadings & proceedings ”’ 
in specified actin. \—Istry & Isrrr v. 
HAMVUOND & NatTONAL ResouRcEs 
ae Co. (1924), 34 B. GC. R. 133.— 


PART II. SECT. 9, SUB-SECT. 5. 


369 v. —J—hRkInN ve. VAN- 
COUVER Tua Bower Co., Lrp., [1928] 
~ JL. RR. 2445 [1928] 1 WW. RR. B00, 
29 B.C. i. 179.—CAN. 


370 iii. ——.]-- When in an affidavit 
of discovery privilege is claimed in 
respect of any document or documents, 
such document or documents mubt be 
specified individually in the schedwe 
attached to the affidavit of diseovery, 
& not referred to as being included 
among others contained in a bundle-— 
KUSHBROOKE v. O’SULLIVAN & LIBER- 
NIAN Fini INSURANCE Co., LTp., [1926] 
I. R.500; 591. L. T. 161.— IR, 


370 iv. -J-—-Where privilege is 
claimed with respect to documents 
deponent is not required to describe 
the documents in such a manner as 
would disclose tho nature or parti- 
culars of such documents. ‘ A bundle 
of documents marked * A ’ & numbering 
1 to 160, all of which documents were 
initiallied by this deponent,” is a 
sufficient identification of the docu- 
ments.—CAMPBELL v. Woops, Irie & 
THE CANADIAN Press (Alta.), [1926] 
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2D. L. R. 805; [1926] 2 W. W. RR. 99. 
AN 


PART II. SECT. 10. 


385 iv. -—--— -——.]--Where deft. 
obtuined an order for discovery, & in 
the atiidavit of discovery it was sworn 
on behalf of pitf. that a document in his 
Possession related solely to pltf.’s case 
«a did not support deft.’ case, & tho 
Supreme Ct. had refused an application 
by deft. forinspection of the document : 
—IHeld: on the evidence there was no 
substantial ground upon which to base 
&® conclusion thut the statement in the 
aflidavit was made erroneously or under 
@ misconception of the character of the 
document, & the application was pro- 
perly refused.—SMITH, ETC. v. SUNDAY 
TIMES (1923), 31 C. L. R. 552.—AUS. 





388 i. Cluim of privileye.J— 
Where an affidavit sets out positavely & 
definitely that privilege is claimed for 
certain documents, on the ground that 
they arose out of nerotiations earried 
on * without prejudice,’ that state- 
ment cannot be contradicted bv 
atiidavits or material from the other 
side; but can be attacked or 
impugned only by some admussion or 
qualification coming froin that side.--- 





BLACK v. OCEAN ACCIDENT & 
GUARANTEE Co. (Man.). (1926) 2 
D.L R. 985; (1926) 1 WW i bb5 
CAN, 


Cases 494—8065a. 


555a. 


640a. Broker’s book.|—-BROWNING  »v. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part IIl.—Production and Inspection. 


appointed by debenture-holders—Liability to 
produce.]—See ComPanirEs, No. 5067a, ante.” 


528a. ——— Action on bill of exchange—Deed 


giving time to principal debtor.}|—-Where 
an action on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if at all, as a surety only :—-Held : he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
had becn given to the principal debtor, but 
to which deed the surety was no party.— 
SMITH v. WINTER (1838), 3 M. & W. 309; 6 
Dowl. 386; 1 Horn. & H. 45; 71L. J. Idx. 
79; 150 E.R. 1162, 


539. Add. Annotation :-—Refd. Godman v. Times 


Publishing Co., [1926] 2 K. B. 273. 


539a. -—— Action for slander.J--Day v. TUCKETrT 


(1846), 7 L. T. O. S, 234. 


544. Add. Annotation :—As lo (2) Apld. Chowood 


vw. Lyall, [1920] 2 Ch. 406. 


-]—In an action of slander imputing 
to pltf. that he was the writer of a scandalous 
letter reflecting upon deft., the latter in one 
of his pleas set forth the letter & justified the 
words spoken :—Held: pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting.— CurTis v. 
JURTIS (1833), 3 Moo. & S. 819. 





AYLWIN 
(1827), 7 B. & C. 204; 9 Dow. & Ry. K. B. 
801; 5L. J.0.8S. K. B. 320; 108 BE. RR. 699. 


494, After this case add ‘‘ Receiver & manager | 650a. 








.|}—Ross v. Lavanron (1813), 1 
Ves. & B. 3149; 35 BE. R. 136. 


Annotations :—Consd. Griffiths v. Griffiths (1843), 12 L. J. Gh. 


397 : 


Pe 


Rapid Road Transit Co., [1909] 1 Ch. 96. 


Simunonds v. G. KE. Ry. (1868), 3 Ch. App. 797; 
Hawkes, Ackerman v, Lockhart, [1898] 2 Ch. 1; Re 
Reld. Kozon 


v. Bolland, Husband v. Bolland (1839), 4 My. & Cr. 354. 
651a, —— --——.]—-BakKER v. HENDERSON (1830), 


4 Sim. 27; 58 BH. 1. 11. 


Annotations :-—Distd. Warburton v. Edge (1839), 9 Sim. 508. 
Refd. Re Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1. 


653. 


714. 
736. 
740. 
743. 
754. 
757. 
7939. 
763. 


Add. Annotations :--Apld. Rte Cameron’s 
/oalbrook, etc., Ry. (1859), 25 Beav. 1. Refd. 
Lockett v. Cary (1864), 3 New Rep. 405 ; 
Fowler v. Fowler (1881), 29 W. ht. 800; Jte 
ae Ackerman v. Jockhart, [1898] 2 
th. 1. 
Add. Annolation :—As to (1) Distd. The City 
of Baroda (1926), 1384 L. T. 576. 
Add. Annotation: -Apld. Minter v. Priest, 
[1920] J IK. B. 655. 
add, Annotation : —Apprvd. Minter ev. Pricst, 
[9290)1 K. B. 655. 
Add. Annolalion : —Consd. Minter v. 
[1929] 1 KK. B. 655. 
Add. Annolation :—As to (2) Refd. Minter ce. 
Priest, [1929] 1 1. B. 655. 
Add. Annotation: —Consd. Minter v. Priest, 
[1929] 1 K. B. 6565. 
Add. Annotation :—Apprvd. Minter v. Priest, 
[1929] J K. BRB. 655. 
Add. Annotation :—Apld. Minter v. Priest, 
[1920] 1 K. B. 655. 





Priest, 


Annotations :—Distd. Smith v. Winter (eee). 3M. & W. 


309; Day v. Tuckctt (1846), 10 J 
Muttor v. HMastern & Midland 


PART III. SECT. 4, SUB-SECT. 7, 


_ sf. Deponent on application for secu- 
rity for costs—Production of documents 
referred to tin affidavit.}—-COLLKGE 
BRAND CrLoruis Co., Lp. vt. BROWN 
& FITZPATRIOK, |1928) 2 D. L. RR. 402 ; 
[1928) 1 W. W. 1. 778; 23 Alta. L. BR. 
363.—CAN. 


PART HI. SECT. 5, SUB-SECT. 1. 


625 ii. -}—HAMILTON v, STREET 
(1850), 1 Gr. 327.—CAN. 


625 iii, —--- Documents supporting 
case --Or repelling defendand’s case.)}— 
As a general rule pltf. in equity 18 
entitled to a discovery, not only of that 
which constitutes his own title, but. 
ulso of whatever is material to repel 
the case sect up by deft. ; &, as u part 
of that discovery, to the production of 
such docuinents as are material for the 
sane purpose.—LAWLOR v MURCHISON 
(1852), 3 Gr. 553.—CAN. 


Yr i. -}—In an action on a 
pohcy of insurance against liability for 
damages, to recover the amount of a 
judgment which the insured had paid 
& which had been recovored against 
them iu an action in which the insur- 
auce co. had conducted the defence :— 
Hicld: pltfs. were entitled on dis- 
covery to know all that was done by 
the insurance co. in defending tho 
action & to see all papers & documents 
eonnected therewith, & also were en- 
titled to the benefit. of all investiga- 
tions made, & opinions obtained, by the 
CO. WILLIAMA v. LONDON GUARANTER 
& AcciDENT Co., Lirb., [1925] 1 
W. W. Lt. 1023. --CAN, 


PART III, SECT. 5, SUB-SECT. 3. 
577 iii, --~-—. —-BRADBURY vu. M - 











Ry. (1888), 38 


805a. 





Jo 358. 


Refd. 
Ch. D. 92. 


FATT & CARMAN (1884), 1 Man. L. R. 
92.—CAN. 


583 i. Possession of agent—- Agency 
must be established: -Pay-in ships un 
hands of banker.) ~-A. bank, retaining 
pay-in slips which bave accompanied 
payments into a customer’s account, 
docs not hold them as the agent of 
the customor, who, consequently, will 
not be ordered in an action to which 
he is a party to produce them as docu- 
inents in his possession or power. In 
such an action the ct. also declined 
to mako any order relating to those 
documents under HKvidence Act, 1914, 
8. ¥9.—LEVER vv. MAGUIRE, [1928] 
Le 262; {1928] Argus L. R. 169. 


sg. Documents not produced at first 
hearing -Official records needed to assist 
court—Leave granted to admit at latcr 
stage.J}--Where a party has not pro- 
duced at the first hearing, as required 
by Ord. 13, vr. 1, the documents in his 
ossession or power on which he relies, 
he leave of the ct. under r. 2, admitting 
them at a later stage, should not 
ordinarily be refused if the documents 
are official records of undoubted 
authenticity which may assist the ct. 
to decide rightly the issues before it. 
—GOPIKA RAMAN Roy wv, ATAL SINGII 
(1929), L. RN. 56 Ind. App. 119.—IND. 


PART III. SECT. 5, SUB-SECT. 5.—F. 


sh. General rule.]—In the case of 
ublic documents there is a common 
aw right of inspection, but that right 
must necessanly be exermsed within 
certain limits. The right ought to 
be restricted to those persons who 
can prove themselves to be interested, 
& there are documents which, for 
reasons of State, ought not to be 


.]— Completed drafts of documents 
{settled by counsel] in support of an applica- 
tion for the fiat of the A.-G. to counterclaim 


dis losed.——Re FITZGERALD, [1925] 1 
I. ht. 42.-—IR. 


sj Ltegister of titles to land kept undcr 
Local Reyistration of Title (Ircland) 
Act, 1891 (c. 66).]—The wbhove register 
is a public registor, & the documents 
kept in the office for registration of 
titles are public documents.—- fte F11z- 
GERALD, [1925] 1 [. R. 42.—IR. 


PART III. SECT. 6. 


oi, —— May be dispensed unrth.)-— 
The master has jurisdiction to provide, 
in an order for directaons which calls 
for the production of documents, that 
“the service of a notice to produce 
such documents be dispensed with & 
that the service of a copy of this order 
upon the solrs. of the respective parties 
shall have the same effect as the 
service of a notice to produce.’’— 
Roya. TRuUsT Co. v. CANADIAN PACIFIC 
Ry. Co., (1925) 4 D. L. RR. 7725 [1925] 
3 WwW. W. R. 571.—CAN., 


PART Ill. SECT. 9, SUB-SECT. 1.—A. 


r i. —— Letter dictated by solicitor-— 
é& reply thereto.}—Held: piiviloged.— 
MERCHANTS BANK v. Morratr (1876), 
6 P. R. 348.—CAN. 

r ii. Notes of evidence taken 
during arbitration.j—Held: not privi- 
leged from discovery & inspection in 
a subsequent action between the same 
parties.--Kast TAMARI CO-OPERATIVE 
Darry Co. v. NORNEN, [1928] N. Z. 
L. h. 395.- N.Z. 


PART III. SECT. 9, SUB-SECT. 1.— 
C. (a). 
1) i. 7 Ae = -—,]- -KEED Bros, U. 
BIRCH & BRADSHAW, [1928] N. ZL. R. 
360.—N.Z 





for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs.—VIGNERON- 
DauL (BRITISH & COLONIAL), LD. v. PETTIT 
(1925), 69 Sol. Jo. 693; 42 R. P. C. 431. 


821. Add. Annotation ;- -Refd. Minter v. Priest, 
(1929] 1 K. B. 655. 


823. Add. Annotation :—As to (1) Apld. The City 
of Baroda (1926), 134 L. T. 570. 


-}—Pltfs. claimed for short de- 
livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, third, & fourth officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 
of theft, which reports were in due course 
obtained through defts.’ agents in China. 
Defts. claimed that these reports were 
privileged from discovery :—Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ponent’s documents.-—THE City OF BARODA 
(1926), 184 L. T. 576; 70 Sol. Jo. 1044; 17 
Asp. M. L. C. 27. 


-}~—In obedience to general instructions 
issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belonging to pltfs. The form was headed, 
“‘ Confidential report for the information 
of the Authority’s solr... .’’ The report 
was sent to the master’s superior officers, 
who passed it on to the manager of the 
Authority’s insurance department, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced :—Held: 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 


PART III. aad 9, SUB-SECT. 1.— PART Ili. saa 


874a. 








891a. 





807 ii. —— Letter included_in—Not 
privileged.J—MOFFATT v. HANGAR, 
1923) N. Z L. RK. 448.—N.Z. 


a. Citation :-—For 
335 ” road *f [1909] S. C. 335.” 


Vol. XVIII.— Discovery. Cases 805a- -1285. 


hands, it was made for the purpose of being 
put betore the solrs.; the report therefore 
complied with the tests laid down by 
BuckKLeyY, L.J., in Birminyham & Midland 
Motor Omnibus Co. v. London & North 
Western Ry. Co., No. 394, ante, & was privi- 
leged from production.— THE HOPPER No. 138, 
[1925] P. 52; 94 L. J. P. 45; 132 L. T. 786 ; 
41 T. L. R. 189; 16 Asp. M. L. C. 473, D. C. 

a -Distd. The City of Buruda (1926), 134 L. T. 

uv e 

905. Add. Annotation :— Refd. The Hopper No. 18, 
[1925] P. 52. 

933. Add. Annotation :---Consd. Minter 7. Priest, 
[1929] 1 KK. 13. 655. 


941. Add. Annotation :—Refd. Minter v. Priest, 
[1929] L K. B. 655. 
1039a. —— .|—GREENWOOD v. ROTHWELL 





(1844), 7 Beav. 291; 13 L. J. Ch. 226; 2 
LT. O. S. 496; 49 BE. R. 1077. 

1087a. --— Deed pleaded.| -P?mnanriu TTARBOUR, 
Dock & Ry. Co. vr. CARDIFE WATERWORKS 
Co (1860), 7¢C. B. N.S. 816; 29 T. 5. O. PB. 
230; LL. 7.551; 6 Jur. N.S. 912; 8 W. XK. 
215: 141 HK. R. 1086. 

Lnnotation .—Consd. Price v. Harrison (1860), 8 C. B. N.S. 


617. 

1090a. S. P. A.-G. oF PRINCE OF WALES v. LAMBE 
(1848), 1] Beav. 218; 17 L. J. Ch. 1545 10 
L. T. O. S. 498; 12 Jur. 386; 50 KB. R. 798. 

| 1144. Add. Citation :—1 Leach, 300, n. 

Add. Annotation :-—-Refd. R. v. 
(1867), 87 L. J. M. C. 8. 

1197. Add. Annotation :—Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198. Add. Annotation :—Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1212. Add. Annotation :---Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1218. Add. Annotation :—Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391 

1223. Add. Annotation :—As to (2) Refd. Brown v. 
Dagenham Urban District Council, [929 | J 
K. B, 737. 


Elworthy 





1283a. —-~ -- J—AKT. FUR AUTOGENE ALUMLNIUM 
SCHWEISSUNG ». LONDON ALUMINIUM Cvo., 


Lv. (No. 2) (1921). 38 R. PC. abt. 
1285. Add. Annotation :—Mentd. Ie Southerden, 
Adams v. Southerden, [1925] P. 177. 


9, SUB-SECT. 1.— PART III. SECT. 9, SUB-SECT. 5. 


(0). 41382 i. Objection attaches to pro- 
duction — not dtscorery.|-—MILILE or 
Merceser Co., Lrp. (1893), 24 BP. mR. 
276.- CAN. 


“ 11908) S.C. 


PART III. ae 9, SUB-SECT. 1.—- 


(a). 
856 i. No privilege—Litivation not 
contemplaled.}—SmiTH v. CG. N. Ry 


(Alta.), [1926] 2D. L. R. 372.—CAN. 


gi. Report of local manager 
—To head office of insurance company.) 
—Held: rivileged.— GRAIN GLATMA 
BUREAU, LTD. v. CANADIAN SURETY 
Co. (Man.), [1927] 4 D. L. R. 297: 
[1927] 2 W. W. R. 407.—CAN 


PART III. SECT. 9, SUB-SECT. 1.— 
F. (b) fi. 








e i. S. P. STEPHENSON v. FE. D. & 
Ga R. (Alta.), [1926] 2 Db. L. R. 680.— 





e fi. Reports of claims agcent.|— 
STEPHENSON wv. E. D. & B. CG. R. 
(Alta.), [1926] 2 D. L. R. 680.—CAN, 

886 ii. --—-LAURENSON v. WEL- 
LINGTON Crry CoRpn., [1927] N. Z. 
L. R. 510.—N.Z. 





PART III. SECT. 9, SUB-SECT. 1.—H. 


9241. Privileged — Communication 
with view to compromise—Copy not 
retained by solicitor.|—Held : although 
the occasion on which the document 
was written was not privileged, the 
document, owing to its nature & effect, 
was privileged from yproduction.— 
Morratr v. HANGAR, [1923] N. ZL. R. 
448.—N.Z. 

924 ii. Stipulation 1 
event of fuilure to agree.J—Negotiations 
carried on ‘ without prejudice,” & 
with a view to the settlement of on 
action, & all letters & communications 
arising out of such negotiations, are 
privileged from production.—BLack 
v. OCEAN ACCTDENT & GUARANTEE Co. 
(Man.), (1926) 2 D. L. R. 985; [1926] 
1 W. W. I. 883.— CAN, 








PART Ill. SECT. 9, SUB-SECT. 4. 


1116 ii. ---— .]--SYDNEY CHEERF & 
BUTTER FACTORY ASSOCN. v. BROWN 
(1900), 19 P. R. 152.—CAN 





b i. Not taken away by wAlberta 
Fiindence Act, R S .1., 22 (e 87), 
gs. 3, 7.1-—-CAMPBELL v. WOODs, IRVITE, 
& Tre CANADIAN PRiss (Alta ), [126] 
2D. Ju R. 805; [1926] 2 WwW Wh 
)9,.—CAN., 


PART III. SECT. 9, SUB-SECT. 8. 


fi. J—HELLEY 9 SOUTH 
AFRICAN RaILWwAays &  ILARBOURS 
(1927), 48 N. L. Lt. 60.—S. AF. 

o. Citation: Kor * [iv0s} om Cc 
335 "read * [JING] CL boo? 

sk. Publucation agaust public policy 
—Objection by .Mltorne y-CGeneral, \—- 
Where, In an action to which a State is 
a party, the State objects to produce 
for inspection documents which are mn 
fact State papers, a statement by the 
A.-G. for that State, that their pro- 
duction for imspection would) be pre- 
yudicial to the public interests is con 
elusive & an ubpswer to an application 
for an order tor inspection.—GRIPFIN 








Cases 13814—1360. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part IV.—Interrogatories. 


1314. Add. Annotation :—As to (1) Consd. Suther- 
British Dominions Land Settlmt. 


land v. 
Corpn., [1926] Ch. 746. 


1343. Add. Annotation :—Mentd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 


¢ STATE OF SOUTH AUSTRALIA (1925), 
36 Cc. L. R. 378.—AUS. 


PART III. SECT. 12. 


o i. J--The party who has 
obtained an order for production of 
documents may insist on obedience to 
that part of the order which requires 
the documents produced to be 
deposited with the prothonotary.— 
BLOOMFIELD v. MONAROH, ETC., Co. 
(No. 1), [1927] 1 W. W. R. 140; affd., 
[1927] 3 D.L. R. 335; [1927] 2W. Ww. R. 
196; 36 Man. L. It. 603.—CAN. 


PART IV. SECT. 1. 

1314 vii. -]—With respect to the 
scope of an examination for discovery, 
the practice is now settled in favour 
of a full cxamination “ touching the 
matters in question in the action,’’ & 
is not confined to matters respecting 
which discovery might have been 
sought under the old Chancery practice 
in England.—HARVIE ww. CANADTAN 
Paciric Ry. Co. & HursT HE NGINERR- 
ING & CONSTRUCTION Co., LTD... [1928] 
1 D. La. R. 6963; [1928] 1 W. W. R. 187; 
22 Sask. I. It. 361.- CAN. 


ri. .J—Under r. 328 a 
foreign pltf. has not a prima facie nght 
to be examined for discovery at his 
place of residence. Theplace & manner 
of his examination sre matters to be 
determined by the ct., having regard 
to what is ‘‘just & convenient.”—- 
SWEENY v. MANUFACTURERS HOLDING 
CORPN., [1924] 2 D. L. R. 296; 54 
oO. L. R. 250.— CAN. 

Yr ii. --—— Temporary absence— 
Ftules 270, 272, 275.]—-ABRAMSON . 
UNITED STATES FIRE INSURANCE Cc., 
11927) 1 D. L. R. 8343; 11927] 1 
cee R. 252; 21 Sask. L. R. 372.— 


PART IV. SECT. 2, SUB-SECT. 1. 


sl. Probate of will.J—Probate Rules, 
1916, r. 32, makes provision for dis- 
covery of documents but not for dis- 
covery by interrogatories.—IN THE 
WiLL OF DENIS, [1928] V. L. R. 266; 
11928] Argus L. Rh. 136.— CAN, 


PART IV. SECT. 8. 
f (p. 184) i. -+—Rule 267 (Sask). 
rovides that ao person for whose 
mmediate benefit an action is prose- 
cuted or defended shal] be regarded as 
a party for the purpose of examination 
in discovery, but where a party to the 
action wishes to avail himself of the rule 
& the pleadings do not disclose that the 
action has been brought for the 
immediate benefit of the person sought 
to be examined, the registrar is not in a 
poser to say that the party seeking 

he appointment is entitled to examine 
such person, & he should therefore not 
issue an appointment without an order 
of the ct. or a judge.—JoHNson v. 
HAWKES, [1924] 3 D. L. R. 524; [1924] 
2 W. W. R. 965.—CAN. 


f (p. 184) fi. ---In order to 
obtain an order for the examination 
for discovery of a person who is not a 
party to the action, appct. must show 
that pltf. in whose name the action 
was brought is not really pltf., but 
that the person whose exa ation is 
asked for is the real pltf. & that the 
action is being prosecuted for his 
benefit.—CAaNADIAN CREDIT MEN’s 
TRUST ASSOON. v. MORTON, [1925] 1 
W. W. R. 772.—CAN, 


























f (p. 184) iii, -——-.]--An ordor is 
necessary for the examination for dis- 
covery under rule 267 of a person for 
whose immediate benefit an action is 

rosecuted . or defended.—IMPERIAL 
JUMBER YARDS, LTD. v. MCMANUS, 
[1928})2D.L. R.150; [1928] 1 W. W. fh. 
409; 22 Sask. L. I. 278.—CAN. 


sm. Jerson for whose rmmedrate bencfit 
action defended—RBeneficary under unll 
—Action against trustces.]---In an action 
against trustees under uo will to rescind 
w contract for the sale of property of 
the estate :—Held: a beneficiary who 
was entitled to the rents & profits of 
such property, whether sold or not, was 
not ‘‘a party for whose immediate 
benefit the action was defended,” & 
was not examimable for discovery.— 
WoOLWORTH Co. v. POOLEY, [1925] 2 
W. Ww. R. 481.—-CAN. 

g (p. 185) i. Co-defendant not 
actively defending.\—Where pltfs. sucd 
Cc. & G. to recover the balance of the 
purchase-price of land, & C. did not 
defend otherwise than by delivering 
demand of notice, & G. alleged that C. 
shared in a secret commission paid by 
one of the pitfis. to procure G. to enter 
into the agreement of purchase :— 
Held: G. was not a person ‘“* adverse 
in interest’? to C. so as to make C. 
examinable for discovery by G. under 
r. 234.—HEGLER v. MACNAB, [1924] 3 
Sart R. 501; [1924] 2 W. W. R. 649. 





im (p. 185) i. Counterclaim for balance 
of accowul—Assignment from assignee 
of insolvent stockbroker.|-- Held: the 
stockbroker was examinable, at the 
instance of pltf., under r. 285, O. J. 
Act.—CaARNEGIE v. Cox (1886), 11 
P. QR. 311.—CAN. 


s (p. 186) i. Employee.j}—I1n order to 
be exanunable for discovery under 
r. 234 an employee of a party must 
have been directly connected with the 
transaction in issue, not merely as 
a witness, but because of the cha- 
racter of his employment —WEISS v. 
SCHIESCEL (Alta.), [1926] 1 W. W. R. 
154.—CAN. 


s (p. 186) ii. Does not includc 
minster of Crown.}—h. (PROVINCLAL 
TREASURER OF ALBERTA) v. SMITH, 
[1927)2D.L. R.69, (1927]1 W. W. RR. 
474; 22 Alta. L. R. 544.—CAN. 


c (p. 186) i. -}—Under County 
Ct. Ord. 8, r. 17, an infant, a party to 
an action, May be examined by the 
opposite party for discovery before the 
trial.— LANCASTER v. VAUGHAN (1924), 
33 B. C. R. 159.—CAN. 


c (p. 186) ii. .+—-An infant pltf., 
who is competent to testify at the 
trial, is subject. to examination for 
discovery.—-WATSON v. MOTOR LIVERY 














1(p. 186) i. ——— .}—Deft., in an 
action by a corpn., has a right to select 
the officer of the corpn. whom ho will 
examine.—TRINITY COLLEGE v. LEVIN- 
TER, (1924) 2 D.L. R. 584; 540.L. BR. 
290.—CAN. 

1 (p. 186) ii. .—In an 
action for libel against the publishers 
of a newspaper, wherein the only 
questions in issue were those of malice 
& damages, an order was made dcsig- 
nating an officer of deft. co. as its 
officer to be examined for discovery as 
to matters affecting damages.—Ka¥Frr 








1345. Add. Annotation :—Mentd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 


1860. Add. Annotation :—Mentd. Soviet Republics 
Union v. Belaiew (1925), 184 I. 'T. 64. 





v1 STAR PUBLISHING Co., [1925] 1 
W.W. BR. 774.—CAN. 
e (p. 187) i. --——-— ——— -}—Held: 


an officer of the railway co.—Gor- 
DANIER Vv. C.N. BR. (1904), 15 Man. L. R. 
1.— CAN. 

m (p. 187) i. 
man.]—ITeid : not an officer examin- 
able for discoverv.—WEBSTER  v. 
pe eNee CoRPN. (1892), 15 P. R. 21.— 








Street fore- 


n(p. 187)i. —- Wire warden.] 
—TJIeld : an officer cxaminable for dis- 
covery.—KIn@ Lumrnrr MILs ». 
CANADIAN PACIFIC Ry. Co. (1912), 19 
W. LL. R. 9503; 17 B. Oc. KR. 263 2 
D. lL. R. 345.—CAN. 


s(p. 188) i. —- - -—— Whether limited 
to officers employed when cause of action 
arises.) —The pltf. having cxamined for 
discovery, under rule 266, an officer 
of each of the two deft. cos., applied for 
Jeave tu exumine, as servants, two other 
nen who at the time of the accident 
in question were employed by one deft., 
a contracting co., & at the time of the 
appheation were emploved by the other 
deft.. a railwav co. --~J7eld : the leave 
should he given, but, in wew of the 
facts disclosed mm the imatemal filed, 
pitf. should be allowed by this order 
to examine only one of said servants, 
bhe to elect which one. Rule 266 
did not limit the examination to officers 
& servants who were einployed by the 
corpn. when the cause of action arose.— 
HARVIE v. CANADIAN Pacivic Ry. Co. 
& Hurst ENGINEERING & CONSTRUC- 
TION Co., LUrp., [1928171 D. Ll. RR. 696 ; 
[1928] 1 W. W. 2.187; 22 Sask. L. it. 
361.—CAN. 

e (p.188)i. ——.]J—-An order 
may be made for the examination of a 
deft. corpn. by its officer outside the 
Jurisdiction. The question 1s one of 
convenience.—CAVEN wv. CANADIAN 
PAcIFIO Ry. Co., [1924] 2 D. L. hh. 
1112; [1924) 2 W. W. R. 200.—CAN. 


f (p. 188)i. -~ —— .}—-In an action 
aguinst a landlord for dumages for 
iNlegal distress, the bailiff not. being a 
party to the action 1s not examinuble 
for discovery.—HARVEY wv. SYLVIA 
cant LTv., [1924] 3 W. W. R. 849.— 











sp. Minister of Crown.)—Held: not 
an officer within r. 250.—R. (PRo- 
VINCIAL TREASURER OF ALBERTA) 1. 
Smit, [1927] 2 PD. I. R. 693 [1927] 
De W.W. 474; 22 Alta. L. R. 544.-— 


PART IV. SECT. 4. 


m i. -}—While a judge or master 
in chambers has jurisdiction to direct 
that a party shall not examine an 
opposite party for discovery unti] the 
examining party has himself made 
discovery of documents, such juris- 
diction should be exercised only under 
special circumstanccs.— MILLER v. 
GREAT WEST NATURAL GAS CORPN., 
PAGE HERSEY IRON TUBE & LEAD Co. 
v. GREAT WEST NATURAL GAS CORPN. 
(1923), 20 Alta. L. R. 379; [1924] 1 
W. W. R. 1100.—CAN. 


sr. After amendment of pleadings.) 
—If a party, after all discovery ordered 
has been made, desires to amend bis 
pleadings & then desires to have a 
further examination for discovery, this 
can bo granted by a judge or master 
under r. 234.—MILLER v. GREAT WEST 
NATURAL GAS CORPN., PaGE HiRSEY 





Wakefield  v. 


1422. Add. Annotation :—Refd. 
Board (1928), 45 R. P. C. 261. 

1442a. -]—Deft., a shipowner, was sued by 
the cargo owners & charterers for non- 
delivery of the cargo. Deft. alleged that the 
non-delivery was caused by perils of the sea 
excepted in the charterparty & bill of lading : 
—Held: interrogatories asking pltfs. whether 
the cargo was insured, & if so, with whom, 
by whom, & to what amount, were irrelevant 
& inadmissible.—BOLcKow, VAUGHAN & Co. 
v. Younae (1880), 42 L. T. 690; 4 Asp. 
M. L. C. 301. 

1444. Add. Annotation :—Consd. Sutherland v. 
British Dominions Land Settlmt. Corpn., 
[1926] Ch. 746. 

1462a. -}—The owners of the 
steamship N., one of two ships found jointly 
to blame in a collision action, limited their 
liability & paid the amount into ct. Claims 
against the fund were in due course filed by 
the owners of the N. & the owners of the 
other ship, the S., & also by the owners of 
cargo on the S. The same solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the S., who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there 
had been any assignment of the claim of the 
owners, master, & crew of the S.; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S.:—Held: the first three interro- 
gatories were necessary cither for disposing 
fairly of the cause or matter or for saving 
costs, within It. S. C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed.—THE 
NEDENES (1924), 41 T. L. R. 243. 

1464. Add. Annotation :—Refd. Perlak Petroleum 
ee v. Deen (1923), 93 L. J. K. 3B. 

Vo. 

1465. Add. Citations :-—93 L. J. K. B. 158; 130 
J. T. 234, 

Add. Annotation :—Refd. La Radiotechnique 
v. Weinbaum, [1928] Ch. 1. 


1521. Add. Annotation :—Mentd. Cassidy v. Daily 
Mirror Newspapers, | 1929] 2 K. B. 331. 














IRON TUBE & LEAD Co. vo. GREAT WEST 





f1926] 2 W. W. R. 397; 


Vol. XVIII.— Discovery. Cases 1422—1690a. 


1531. Add. Annolution :—Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

1532. Add. Annotation :—Refd. Aga Khan v- 
Times Publishing Co., [1924] 1 K. B. 675. 

1549. Add. Annotation : — Refd. Tournier  v. 
National Provincial & Union Bank of 
England, [1924] 1 Kk. B. 461. 


1555. Add. Annotations :---Refd. Aga Khan ve. 


Times Publishing Co., [1924] 1 K. B. 675. 
Mentd. Sutherland v. Stopes (1924), 41 


T. L. R. 106. 


1571. Add. Annotations :—Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 
Mentd. Sutherland v. Stopes (1924), 41 
YT. L. R. 106. 


1625a. -|—In an action for infringement 
of a patent, defts. alleged prior user by V., 
& prior publication by J.:—Held: (1) defts. 
alleging that the prior user was by machine, 
they ought to state whether any such 
machine existed, &, if so, whether any such 
mnachine was in their possession, custody, 
or power, & the present address of V. ; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
& sulficiently identify the document & the 
present address of J.--GENERAT ELECTRIC 
Co. (1900), Lrp. v. Sarery Lurr & WLEVATOR 
Co. (1903), 21 R. P. C. 109. 


1626a. Prior publication.|—-GENERAL TLECTRIC 
Co. (1909), Lirp. v. Sariery Lirr & ELEVATOR 
Co., No. 1625a, ante. 


1631a. Chemical composition of infringing sub- 
stance.|—Snanre & DoNME, INCORPORATED 
Boots Pure Drtu Co., Limp, (1927), 44 

R. PLC. 69. 


1631b. General question as to process used in manu- 
facturing infringing article.| -//eld:  imad- 
missible.—-OsramM LAMP Works v. Popr’s 
Enecrric Lamp Co., Lyrp. (1914), 31 R. P. C, 
313, CO. A. 

1677a. Ownership—Alleged fraudulent repre-~ 
sentations by seller.|—In an action against 
an auctioneer tor the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was plitf.’s & if so how did it} become his. 
SLVIER v. HARRIS (1876), Bitt. Prac. Cas. 98 3 
2 Char. Cham. Cas. 54. 


1690a. As to ingredients of infringing articles.]— 

















37 B.C. RR whole, even though some of them, 


NATURAL GAS CorPN. (1923), 20 Alta, 207,— ‘ taken by themselves, might be un- 

Gane 379; [1924] 1 W. W. R. 1100.— 1434 iv. ---Under rm. 425 objectionable.-- LYTE v. CURRE ie 

. imported into county et. procedure, [1927] V. L. R. A725 19 ALL. P47 
[1927] Argus L. RK. 353.—AUS. 


PART IV. SECT. 5, SUB-SECT. 6. 


1416 v. ---A party cannot be 
required to state what course he 
proposes to adopt at the trial, or to 
disclose the names of his informants 
or witnesscs.—NEMEROVSKY v. MC- 
BrRipE (No. 2) (Man.), [1927] 1 
DL. R. 148; [1926] 3 W. W. R. 436.— 


PART IV. SECT. 5, SUB-SECT. 7. 


1432 iii. .J-—-If the answers to 
an interrogatory can disclose anything 
which can be fairly said to be material 
to enable pltf. either to maintain his 
own case, or to destroy that of his 
adversary, the intcrrogatory ought to 
be answered, but if the answers cannot 
be material for either of these purposes 
deft. ought not to be ordered to answer. 
—HEIDNER & Co. v. THE HANNA 
NIELSEN, [1926] 2 D. L. R. 1059; 








interrogatories must. be direetly reles unt 
to Lhe matters in issuce.—Dt vLor DRUG 
Drvor v. Harrr Boor & SyHonw Co. 
(Man.), [1926] 2 W. W. BR. 92.—CAN, 


PART IV. SECT. 5, SUB-SECT. 9. 


1457 i. How fur admissible.]—In a 
suit to set aside an agreement on the 
ground of fraudulent misrepresenta- 
tions :—Jield: deft. was cntitled to 
ask for the substance of the conversa: 
tions.—Wrsr v. CoNwaY (1923). 23 
S. KR. N.S. W. 344; 40 N.S. W. WN. 
50.—AUS. 

1457 ii. -— J —WEDIN v. ROBLRI- 
SON (1907), 7 W. L. It. 72. ~ CAN, 


PART IV. SECT. 5, SUB-SECT. 12. 


1476 i. ——— Matcrial wn parl.j—On 
an application to set aside interroga- 
tories, on the ground that they wero 
Poa oppressive, & unnecessary :— 

eld: they should bo set aside as a 


RV" 


PART IV. SECT. 5, SUB-SECT. 15.-- F. 


1590 3. Document an hands of thid 
porty.J—On examination fot discovery 
the party bemp examined can be ashed 
to tell what, are the contents of a docu- 
rucut not under lis control & not pro- 


duced to him.—Harrison v. KING, 
[1925] 1 D. L. R O72, [1925] 1 
W.W. R 649; 21 Alta. L. Re oid. 
CAN. 


PART IV. SECT. 5, SUB-SECT. 15.— G. 

1596ii. J —HILLMAN 1. IMPERIAL 
BANK OF CANADA, [1926] 3 D. L. It. 
192; (1986; BW. We 2 2763 20 
Sask. L. It. 507 — CAN. 





PART IV. SECT. 5, SUB-SECT. 15.—I. 

1614 i. Partnership  accounts.)— 
MACDONALD tv. MCARTHUR (1887), 4 
Man. L. I. 56.--CAN. 


Cases 1690a—-1817. 


Coca CoLa Co. v. DUCKWORTH & Co. 
45 RP. CO. 225. 


1695. Add. Annotation :—Mentd. Sharp & Dohme 


Inc. v. Boots Pure Drug Co. (1928), 45 
kh. P. C. 158. 


1705a. Shares—Refusal of company to register 


transfer—-Grounds for refusal.]—Art. 27 of a 
co.’s arts. of assocn. was as follows: ‘‘ The 
directors may without assigning any reason 
decline to register any transfer of shares not 
fully paid up made to any person not ap- 
proved by them or made by any member 
jointly or alone indebted or under any liability 
to the co.” Plitf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 cach in the co., & in Dec. 1925, executed a 
transfer of 8,000 of these shares to a trans- 
feree. egistration of the transfer was 
refused, & pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfcr & rectifi- 
cation of the co.’s register accordingly. 
Karlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were tully 
paid any transfer of any of them to any pro- 
posed transferee not approved by the trustees, 
& would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any moncy 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to registcr the transfer, that the 
directors did not exercise any proper dis- 


1817. Add. Annotation : — Refd. 


ENGLIisitt AND EmrirE Dicgresr SUPPLEMENT. 


‘retion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the trustees. 
Defts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pitf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co.; (2) whether they 
suid that the transfer was to a person of 
whom the directors did not approve; (3) 
whether they said pltf. was in fact a person 
jointly or alone indebted to the co.; (4) 
whcther the debenture trust deed was referred 
tu by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed :— Held: all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground.—SuTHERLAND 
(DUKE) v. BRITISH DOMINIONS LAND SETTLE- 
MENT CoRPN., Lrp., [1926] Ch. 746; 95 
L. J. Ch. 542; 135 L. T. 732. 





1710. Add. Citations :—93 L. J. K. B. 158; 130 


L. T. 234. 
Add. Annotation :—Refd. La Radiotechnique 
v. Weinbaum (1927), 137 L. 'T. 638. 


Cavendish  v. 
Cavendish (1925), 42 T. L. R. 184. 


PART IV. SECT. 5, SUB-SECT. 15.—R. 


_ 1700 i. Fi ep Alls ha represcnta- 
tions made by ageni—Name of agent— 
Disallowed.|—W rst v. CONWAY (1923), 
238. I. N.S. W. 344: 40 N.S. W. 
Ww. N, 50.—A US. 

1709 i, Wrongful dismissal — Acts 
justifying dismissal.}—-Pltf., a doctor, 
sucd defts. for wrongful dismissal. 
He had been dismissed on the ground 
that he bad recommended, as a suit- 
able person to be a nurse in defts.’ 
hospital, a woman with whom he had 
lived in adultery. Upon an applica- 
tion to compe! pltf. to answer questions 
ap to his relations with the woman :-— 
Held: he was bound to answer such 
ws referred to his alleged adultery.— 
INES tv. CALGARY GENERAL HosPiTtaL 
(1899), 4 ‘err. LR. 58.—CAN. 


sa. Aclion for alienation of affections. ] 
—On exammnation for discovery in wn 
action for alienation of affections, the 
wife having been deft.’s housekeeper, 
he may be required to answer the 
question whether be ever heard from 
her of any objection by her husband to 
her working at his house.-—~HARRISON 
v. KING, [1925] 1 D. L. RN. 1072; [1925] 
He W.R. 649; 21 Alta. L. R. 373.— 


PART IV. SECT. 6, SUB-SECT. 1. 


sk. Under Marginal Rulcs, rv. 344 (2), 
318. 1-—TsQuimaLT & NANAIMO Ity. Co. 
», GRANBY CONSOLIDATED MINING, 
SMELTING & PowkER Co. (B. C.), (1926) 
3 W. W. RR. 240.—CAN, 


PART IV. SECT. 8, SUB-SECT. 1. 


1732 xiv. -|— The person 
examined must make full disclosure of 
information which he has secured from 
others that has a bearing on the issue ; 
& he must give his belief, if any, with 
reference to the matters in issue; this 





belief may be founded on information 
which he has secured from others, but 
he must state whatitis ; & he may also 
give his reasons’ therefor.-—Kikh- 
PATRICK v. CANADIAN Pacrric Ry Co. 
(Sask.), [1926] 3 D. l. R. 5425 (1926) 
2 W. W. I. 861.—CAN. 

1748 = ix. —~-—--.J]--Where oa 
party is interrogated as to matters in 
issue done by his agents or scrvants, or 
done or omitted in their presence in 
the course of their employment, he is 
bound to obtain the information they 
have, & does not sufficiently answer 
by saying that he docs not hnow & has 
no information on the subject.— DUN- 
ror Druaga DEpotr v. Harrr Boor & 
Snon Co. (Man.), [1926] 2 W. W. KR. 
92,.—CAN. 


1748 x. — — J]—A witness on 
his examination for discovery as an 
officer of a co. must. not only answer 
as to his individual knowledge, but 
must also inquire & got such informa- 
tion as he can from the other officers 
& servants of the co. who have personal 
knowledge of the facts.—-GUODBUN . 
MITCHELL, [1928]3 D. 1. R. 709; [1928] 
Gate W. QR. 594; 37 Man. L. R. 451.— 


1748 xi. -S-A party under 
examination for discovery is bound to 
impart any information touching the 
matters in question which at the time 
discovery is sought he has either of his 
own knowledge or bus actually received 
from third persons.—CULVER & CULVER 
v. LLOYDMINSTER Town, [1928] 2 
D.1. R.93; [1928] 1 W.W. RR. 406; 22 
Sask. L. lt. 314. —CAN, 

1748 xii. - -— ———.]— Rogge +. 
BeLiy, 11928] 3 W. W. R. 584.- CAN 


PART IV. SECT. 8, SUB-SECT. 3. 

1803 i. Officers acting as solicitor— 
Claim of professional privilege. ]}—Held : 
the fact that the chancellor of pltf. 














corpn was a member of the firm acting 
for the corpn. was nota reason for refus- 
ing to allow him to be examined: 1f he 
had as solr. nformation which pltf. 
corpn. had the privilege of preventing 
him from disclosing, the privilege could 
be exercised when a@ question was put 
as to something which he had learned 
in his professional capacity.—TRINITY, 
COLLEGE v. LEVINTER, [1924] 2 
D.L. li. 584; 540. L. KR 290.—CAN. 


1806 1. Officer’s information acquired. 
in course of employment—Whether 
answers amount to admissions by con- 
puny. 1—Qu. : whether, when an officer 
of a co. has been examined for dis- 
covery under rule 266 (3), answers of 
bis which are qualified as belng based 
on information acquired by him from 
the co.’s servants & other officers can 
be read ayninst the co. as an admission. 

~-ANWKILER v. G. TT. P. 1t. Co., [1928] 


37. L. R. 626; [1928] 2 W. W. R. 
1 4. --CAN. 

qi. Equivalent to examination 
of corporation.}—Under the present 
Alberta rules as to examination for 
discovery, there is no room for maki 
any distinction between individu 
parties & corpn. parties, & the examina- 
tion of a corpn.’s officer, selected in 
accordance with r. 250, is the examina- 
tion of the corpn.—CAVEN v. CANADIAN 
PactFro Ry. Co., [1924] 2 D. L. Xl. 





PART IV. SECT. 8, SUB-SECT. 4.—B. 


1813 xii. ———.]—-The provisions of 
Canuda Evidence Act, R. 8S. C., 1906 
(cs. 145), & Alberta Evidence Act, 
Rr. S. A., 1922 (c. 87), that a witness 
shall not be excused from answering & 
question on the ground that the answer 
inay tend to criminate him, do not 
appl to an examination for discovery, 
bu s common law right to refuse to 


1855. Add. Annotation : — Refd. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Minter v. Priest, 


[1920] 1 JK. B. 655. 








oo ooes —_— + ee 





answer a question tending to crimimate 
does upply ; & on discovery the person 
examined may on such ground refuse 
to answer the quostion whether he has 
committed adultery.— UARRISON  »v. 
Kine (No. 2), [1925] 3 D. L. R. 395, 
(1925) 2 W.W.R. 407: 21 Alta. Lh. 
3813 revsg., [1925] 2D. L. LR. 1111. 
(1925) 2 W.W. Ii. 276.—-CAN. 


PART IV. SECT. 8, SUB-SECT. 4.-- C. 


1847 i, Communication with Icgal 
atviser or agents—-Contract of employ- 
ment ar agency not establushed,)-- he 
U.S.A. v. MAMMOTH O11 Co., [1925] 2 
DD. T. R. 966; 560. lL. R. 635; affy.. 
1925) 2 DL. RR. 66; 560. L. hk. 307. 
—CAN. 

t i. ——.]}~—While members of the 
Executive Council of the Insh Free 
State, sued as corpn. solo, aro liable to 
the ordinary orders for discovery by 


Vol. XVIII.—Discovery. Cases 18556---1895. 


Tournier  v. 


way of interrogatories & discovery of 
documents, & to orders for better 
discovery on filing inadequate answers 
to interrogatories, a claim to privilege 
mado by them on grounds of pubhe 
interest is conclusive, & must. be 
recognised as paramount, on the samo 
principle as that underlying tho 
recognition of a similar cla ions 
Lritish Minister under the royal 
prerogative.—LEEN v. PRESIDENT OF 
THE HXEOCUTIVE COUNCIL, Erc., [1926] 
Il. KR. 456.—IR. 


PART IV. SECT. 8, SUB-SECT. 4. --D. 


st. Jdusclosurc af name of person on 
whose behalf privilege claamcd, |—Privi- 
lege may he claimed without disclosing 
to the ct. the name of the chont or 
person on whose behalf if is clainred.— 
Re U.S.A v. MAMvOTH OIL Co., [1925] 
2D... 2.966; 560... R 6555 affy., 


1895. Add. Annotation :—Refd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


fi925] 2 Dp L. lk. 66; 560 L R. 
307.-- CAN. 
PART IV. SECT. 9. 
1877iv. —--— ]—-Where the 9 only 


question which appet. for an order for 
re-examination for discovery wished 
put was onc which the party to be 
amined was entitled to refure to 
miswer, & his counsel ptated that he 
would instruct him to refuse to answer 
it, the order was refused.— HAKRI8B0N 
v Kine (Na. 2), (1925) 3 DL. R. 38953 
(1925, 2 WW. R. 407, 21 Alta. LR, 
3&1.—CAN. 


PART V. SECT. 3. 
sw. Conditions precedent to order~ 
Deewton that queshons properly put a 
refusal to ansiver questions on further 
eramination.| - HANSON 02) GLWANER, 
rp, [J925)3 Db. L. It. 160 — CAN, 


Cases 438—424a. 


43. 
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DISTRESS. 
Part Il.—Distress for Rent. 


For the paragraph “‘ Defts. were partners in 
business . . . for his quiet tenantship ”’ sub- 
stitute :—‘' Defts. were partners in business 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due ‘to me.’ Pitf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf.:—/eld: it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to the Board of 
Ordnance.” 


Add. Annotations : -—— Refd. The Koursk, 
[i924] P. 140; Performing Right Soc. 
” Mitchell & Booker, [1924] 1 Ik. 1. 762. 
Mentd. Ialcon v. Famous Players Film Co. 
(1925), 42 'T. L. R. 91. 


63. Add. Annotation :—As to (1) Refd. Carrington 
Manufacturing Co. v. Saldin (1925), 1383 L. %. 
432. 

128. Add. Annotation :—Refd. Prout v. Hunter, 
[1924] 2 K. B. 736. 

175. Add. Annolation :—As to (1) Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 

234. Add. Cilalion :—sub nom. Wupson — v. 
SNELLGAR, 2 Roll. Rep. 212. 

421a. —-—~ ----~- Agreement with one of two joint 


PART II. SECT. 3, SUB-SECT. 2.-—A. 
Vili, - ~- —--—.J—When a new 


44 


tenants.J]— Premises were demised to two 
persons jointly: one of them hired from 
applts. a piano under a hire-purchase agree- 
ment :~--Held : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
s. 4 (1), although the other of the joint 
tenants had not. been a party to the hire- 


the 


Jease is substituted for an existing one, 


original landlord.—-LANGTON |v. 
Bacon (1859), 17 U. C. R. 559.—CAN. 


424a. 


purchase agreement.—GAMAGE (A. W.), LTD. 
v. PAYNE (1925), 1384 L. T. 222; 90 J.P. 14: 
421. L. R. 1388, D. C. 


423. Add. Annotation :—Distd. Smart Bros., Ltd. 


v. Llolt, [1929] 2 K. B. 303. 


424. Add. Annotation :—Distd. Smart Bros., Ltd. 


vy. Holt, 11929] 2 K. B. 303. 


.|—The tenant of a dwelling-house 
hired goods from pltfs. under a hire-purchase 
agreement, by which he agreed to pay 
punctually the instalments & also the rent 
ot the premises on which the goods might be. 
By a clause of the agreement, in case of any 
breach, the owners might, by written notice, 
forthwith determine the agreement, & there- 
upon neither party thereafter should have any 
rights under it. The instalments being in 
arrear, pltf. served on the hirer a notice 
terminating the agreement, & claiming a 
return of the goods. A distress was sub- 
sequently levied on behalf of the landlord, 
& the goods the subject of the hire-purchase 
agreement were seized. In an action by the 
owners for illegal distress, the county ct. 
judge gave judgment for pltis.:—//leld: as 
soon as the notice terminating the agreement 

as given the right of the hirer to possession 
of the goods was at an end, & beither party to 
the agrecment had any rights under it. When 
the distress was Jevied there was therefore no 
lure-purchase agreement in force relating to 
the goods, & they were not at that time ‘ com- 
prised in any hire-purchase agreement’ 
within Taw of Distress Amendment Act, 
1908 (c. 53), s. 4, & the distress was illegal.— 








pitf.-- Perprrau RUBBER Co., LTp, v. 
SADEK, (1928'S. R. Q. 141.-— AUS. 


PART II. SECT. 5, SUB-SECT. 4.— D. 


the nght of distress for rent due under 
the prior lease is at an end.-—CRYSTALL 
», OLSEN (Alta.), [1927] 3 Db. L. A. 
$5; [1927] 2 W. W. ER. 35.-—CAN, 


d i, —-~ -~ - cflleged lessors unable 
to enter into lease — Unincorporated 
body. |—CANADA MORNING NkEws, lirp. 
T THOMPSON, [1928] 4 D. Le. 628, 
11928) 3 W.W. i. 35.—CAN. 


PART II. PENS 4, SUB-SECT. 7.— 


(a) i. 
160 vii. —--~J—A mtgee. of Jand 
who under an attornment clause 
distrains for arrears of interest or 


principal due under his mtre. can mako 
a valid distress only on the goods & 
chattels of the mtgor. or his assigns, & 
the word “ assigns ’? does not include 
a purchaser from the mtgor. under an 
executory contract of sale of land, even 
though such purchaser be actually in 
possession.—K LENMAN v. ISMAN, [1924] 
2D. lL. R. 146; 1 W. W. hh. 883; 18 
Sask. L. ht. 171.—CAN. 


160 viii. —-— Distress Act, PR, S.A,, 
1922 (c. 97), 8. 6-—Effect.) —Kank or 
MONTREAL t LYON (Alta.), [1927] 4 
D. L. R. 1012; [1927] 3 W. W. R. 
520.—~-CAN. 


PART II. SECT. 5, SUB-SECT. 1. 


sb. Goods sold after seizure for taxes 
d> left in charge of city chamberlain.)—- 
Held; liable to seizure for rent due to 


PART II. SECT. 5, SUB-SECT. 3. 


261 ni. ---.]—The remedy of dis- 
tress is not available against the Crown, 
& the interest of the Crown cannot be 
affected by any distress made by the 
landlord.---A.-G. FoR CANADA v. GOR- 
DON, [1925] 1D. L. RR. 654; 560.L.R. 
48.—CAN. 


PART II. SECT. 5, SUB-SECT. 4. —C. 


285 ii. - -.--—L. was the tenant. 
of deft., & carried on wu public trade 
of salesman of motor supplies, & he 
also acted as agent of pitf. co., receiv ing 
goods munufactured by pltf. for sale 
or return, subject to certain conditions. 
These goods were delivered under a 
memorandum, which on its face was a 
delivery note, to L. as agent. A con- 
signment account was kept showing 
the goods sold & in stock. This was 
siened by L. as consignment agent, & 
given from time to time to plitf. L. 
fell into arrears with his rent, & 
secretly left the premises. Deft. dis- 
trained on L.’s property on the pre- 
uses, including goods which had been 
delivered by pltf. to L. on sale or 
return :—Held: under the memo- 
randum the goods delivered to L. by 
pitf., & unsold, remained the property 
of pltf.; at the time of distress L. was 
tenant of deft. & had custody of pltf.’s 
goods upon the premises; the gvods 
were exempt from liability to distress, 
& deft. was ordered to deliver them to 





sd. AMarket-—CGoods in.j—-Where pitt. 
was not using premises as a market, 
but simply as a shop in which to offer, 
in the ordinary way, goods purchased 
to be sold for a profit:--Held: a 
claim for exemption, on the ground 
that the goods seized were in a public 
market for sale, failed.—BENT  v. 
McDouGALL (1881), 2 R. & G. 468; 
2C. L. T. 262.—CAN. 


PART II. SECT. 5, SUB-SECT. 10. 


sf. Not grain removed d& sold under 
execution before claim for rent made. }—- 
DoOuGLAS v. CARRINGTON (1914), 29 
W.L. R. 90; 7 W. W. R. 59: 7 Sask. 
L. R. 80; 20 D. L. KR. 919.—CAN, 


PART II. SECT. 5, SUB-SECT. 11. 


h i, -- - -- -.))) BLOEMPONTELN 
MUNICIPALITY vo. JACKSONS, UTD., 
11929} App. D. 266 -S. AF. 

q i. Goods assigned.J|—FARR v. 
ANNABLHE, [1926] 2 D. L. R. 127; 58 
O. L. R. 387.—CAN. 


PART II. SECT. 5, SUB-SECT. 12.—A. 


405i. General rule — Goods not 
privileged.J—When a lessee sublets 

remises to a sub-lessee, the head land- 
ord may distrain upon the goods of 
the sub-lessee for all the rent owing by 
the lessee.—Re CHAMBERLAIN & PEER- 
Less BUMPER & AOCESSORIES, LTD., 
{1924) 4 D. L. R, 298.—CAN. 





435. 


517. 


Vol. XVIII.—Distress. Cases 424a— 923. 


Smart Bros., Lrp. v. Hort, [1929] 2 K. B. 782. Add. Annotation :—-As to (1) Folld. Davies v. 


303; 98 L. J. K. B. 5382; 
457. L. R. 504. 

Add. Annotation :—Mentd. Gregg v. Richards, 
[1926] Ch. 521. 

Add. Annotation :—Mentd. Weld v. Petre, 
11929] 1 Ch. 33. 


141 L. T. 268; 








785. 


737a. 


Property & Reversionary Investments Corpn., 
[19290] 2 K. B. 222. 


Add. Annotation :—Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 

|——(1) A notice of distress which 
specitically sets out each article that. has been 








523. Add. Annotation: — Consd. Drughorn v. distrained, or which, while not specifically 
Moore, [1924] A. C. 53. . ; setting them out, is to be interpreted as mean- 
524. Add. Annotation :—Relfd. Tredegar Viscount ing that all the goods on the premises have 
v. Harwood, [1929] A. C. 72. been distrained, is good. 
581. Add. Annotation :—Refd. Allen v. Royal (2) A notice which, after setting out certain 
Bank of Canada (1925), 41 T. L. R. 625. specified articles, continued “* & all) other 
583. Add. Annotation :—As to (1) Refd. Allen v. goods upon the premises (unless specially 
Royal Bank of Canada (1925), 41 T. L. R. 625. , exempt) Sulficient fo satisfy the amount 
4. Avnoinlion = Mentd. Pune. Roa | of this distress " :-—Held : bad. --DAVIES 0, 
= 1907] 2 Ch. 142 Peon eeore guy Pemert eine ge Property & REVERSIONARY INVESTMENTS 
aceite Corpn., [1929] 2 KR. B. eee: o8 te J. WK. OB. 
654a. ——_- ——-- Distress by landlord in per- 5153 147 L. T.256; 98d. P. 1073 IT LR. 
son.|—There is nothing in the above Act 434 73 Sol. Jo. 252 + rie We Gon 500. Dc 
to prevent an uncertificated landlord from aac. : : 
distraining in person.--J ACKSON v. BENNAN 738. Add. Annotation ile to (2) Refd. Dawios e. 
(1893), 37 Sol. Jo. 282. J ee eee Investments Corpn., 
723. Add. Annotation :—Expld. Davies 7. Property [2020] 23s. aca 
& Reversionary Investments Corpn., Ltd., 739. Add. Annotation :—As to (3) Refd. Davies rv. 
[1929] 2 K. B. 222. Property & Reversionary Investments Corpn., 
731. Add. Citation :—after Ex. Ch. add “ revsg. [1929] 2 KB, 222, 
S.C. sub nom. LEYLAND v. TANCRED (1850), 923. Add. Annotation :—Mentd. The Jupiter 


16 Q. B. 664.” 


PART II. SECT. 5, SUB-SECT. 138. 


sj. Conditional Salcs Act—-Jnterest of 
seller under conditional sale.}—A land- 
lord 18 not entitled to distrain on the 
interest of a seller in goods bought by 
the tenant under a conditional sale 
agreement, even though the above Act 
hus not been complied with.— BELL & 
SCHIESEL Uv. JACOBSON & WEITZER, 
792512 DT. R. 393; [1925] 1 W. W. 
QM. 9y13.—CAN. 


PART II. SECT. 6, SUB-SECT. 1. 


440 iv. -}—ALBERT v. STOREY, 
[1925] 4 D. L. R. 374.—CAN. 


440 v. --—.}—The attornment clause 
in question herein, which was contained 
In wun agreement for the sale of land, 
held not to be affected by the accelera- 
tion clause m said agreement; &«, 
therefore, since there was no rent due 
under the attornment clause at the 
time the distress, with respect, to which 
this action was brought, was made, the 
distress was bad & the purchaser 
entitled to damages therefor— BURRELL 
D. WatTr & HARDINGR, [1928] 3. D. L. i. 
505: [1988| 2 W. WwW. RR. 482. CAN. 


PART II. SECT. 6, SUB-SECT. 5. 


456 iii. -}—A distress for 
rent, when made at. night, is invalid 
even as against a third party, when the 
tenant has not waived the objection.— 
ROACH v. LAPPAS, [1926] 1 D. L. R, 
391; (1926) 1 W. W. R. 74; 20 Sask. 
L. R. 246.—CAN, 

461i. Waiver of irregularity by tenant 
— Whether distress valid as against third 
party.J—RoacH v. Lapras, [1926] 1 
D. L. R. 391; (1926) 1 W. W. RR. 7 
20 Sask. L. R. 246g—CAN., 


PART II. SECT. 7. 


496 i. General rule—Land out of which 
rent issues.J—The distress was void 
ab initio on the ground that it was not 
made on the premises in respect to 
which the rent was claimed.— BURRELL 
v. WATT & HARDINGR, [1928] 3 D. L. R. 
5053; [1928] 2 W. W. R. 482.—CAN. 


PART II. SECT. 9, SUB-SECT. 8. 


566 iii. -}+—-Where thore was a 
crop payment lease, & prior to the 
Jease there was a mtge. over the 
property & the mtgees. had exercised 














(No. 3) (1927), 1387 L. T. 383. 


their right to take possession :—Held : 
the lessor had no right to distrain.—R. 
v. SULLIVAN, [1924] 27 ~ ~~ 7 aa 
Can. Crim. Cas. 44.—CAN, 


PART II. SECT. 12, SUB-SECT. 3, -—A. 


779 iv. —- —.]—MACDONALD v. CUM- 
MINGS (1892). 8 Man. L. li. 406.—CAN. 


PART II. SECT. 12, SUB-SECT. 3.-~ 


C. (e) 


833i. Effect of— Property seized under 
Absconding Debtors <Act.}—VProperty 
seized upon a warrant issued under the 
above Act is not liable to the landlord 
for a year’s rent, though notice of his 
claim is given to the sheriff before the 
delivery of the property to the trustces, 
—STANTON v. JOHNSTON (1858), 4 All. 
54.—CAN. 


PART II. SECT. 13, SUB-SECT. 2. 


880 i. Bar to auction for rent—Coods 
insufficient to satisfy rent.J—The exist- 
ence of a distress is, until the sale, an 
answer to an action for rent, regard]¢ss 
of whether the distress be sufficient or 
not to satisfy the amount for which the 
levy is made.—FawktLL tr. ANDRFW, 
[1917] 2 W. W. RR. 400; 34 D. L. RB. 
12; 10 Sask. L. I. 162.—CAN. 


PART II. SECT. 13, SUB-SECT. 10. 


sl. On goods sold under conditional 
sale by unfe to husband-—ITailiff’s sale 
a mere pretencc.J—BARLOW v. BREEZE 
(B. C.), [1917] 1 W. W. MT. 270.--CAN 


PART II. SECT. 17, SUB-SECT. 1.—C. 

ai. -}—To entitle a landlord 
to follow & distrain & sell goods which 
his tenant has removed from the 
demised premises it 18 necessury that 
the rent should be actually due at the 
time of the tenant’s removal of tbe 
goods. If no rent is due at the date of 
removal, & the landlord follows & 
distrains & sells the goods for rent 
subsequently falling duc, the distress 
& sale are illegal & the landlord 15s 
liable in damages.—ZUROUVINSERI v. 
DvuKE, [1924] 4 D. lL. R. 326; 3 
W. W. fh. 49.—CAN. 


© i. Necessity for.j-——A landlord 
on becoming aware that his tenant 
who was in arrear with his rent was 
romoving the invecta et illatu, prevented 











| 


'ountil an 


| 


the tenant from doing so by foree 
without any application to the et. for 
an attachment or interdict :—Held ; 
the landlord ’» hypothec was inoperative 
order of attachment was 
obtuined from the ct.. & the landlord 
was not entitled to prevent foreibly 
the removal of the invecta et illata.- - 
REDvY v. JOHNSON (1923), 44 N. LR. 
190.—S. AF. 


PART II. SECT. 17, SUB-SECT. 1.—F. 


1000 iv. ~-—-.J]- A lease to C. 
provided that in case the lessee 
attempted to abandon the premi-es or 
to remove his goods & chattels so that 
there would not be a sufhierent distress 
for three months’ rent, the rent for the 
current & ensuing three months 
should iinmediately become duce. The 
premises were in fact occupied by au co., 
of which C. was a shareholder & 
official, though no assignment of the 
lease was made. The eco. proceeded to 
wbandon the premises & to remove 1ts 
zoods, & the lessor distrained :--Jleld : 
this clause did not Justify ou seizure of 
the co."s goods, upon which there was 
no right to distrain for rent not in 
arrear.—CRYSTAL, LTp. v. WILLARD 
KircHenN, Lrp., [1924] 2 D.L. R.1051 ; 
2W.W. RR. 344.—CAN. 


PART II. SECT. 19, SUB-SECT. 3. 

m i. ~- + -,J--A diptress is exces- 
sive When the value of the goods 
seized was unreasonably greater than 
the amount of rent due, &, uo such a 
ease, nonunul damages will be pre- 
sumed.—-ROWAN t&. COSTELLO, [1928] 
3D. L. RR. 7445 [1928] 2W. WE Sts, 

A 





PART II. are bo ahaa 4.—-— 
. (a). 

t i. ——.] — Dicks v. BARBOUR 

(P. HK. I.), (1927) 4 DD. L. Wt. 478.~— CAN, 


PART II. SECT. 19, SUB-SECT. 4.--— 
E. (b). 


gi. —---.}—Ueld: a replevin bond 
with one surety was sufficient.— 
TAYLOR v. BuRPEE (1861), 10 N. B. R. 
(5 All.) 191.—CAN. 
PART II. SECT 19, SUB-SECT. 4.— 
E. (¢) i. 


s i. -,J—l. brought a re- 
plevin action, & the goods were de- 


Cases 1266a—-1419a. 





1266a. Evidence-—-Terms of tenancy.]-—-If a 
tenant suing his landlord for a wrongful 
distress does not put in the agreement of 
tenancy, the jury, as against him, may infer 
its terms from his own admission or bis own 
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evidence in the case.-—COWNE v. CORDERY 
(1862), 10 W. R. 347, 


1271. Add. Annotation :---Refd. Elliott v. Boynton, 


[1924] 1 Ch. 236. 


Part IIl.—Distress for Rates. 


1378. Add. Annotation :— Mentd. L. & N. E. Ry. 
v. Masington Union Assmt. Com. & Hasington- 
with-Thorpe Parish Council (1925), 95 lL. J. 
K. LB. 256. 


1879. Add. Annotation :--Mentd. L. & N. E. 
Ry. v. Easington Union Assmt. Com. & 
Easington-with-Thorpe Parish Council (1925), 
95 L. J. K. B. 255. 


1396. Add. Annotation :—Refd. L. C. C. v. Wackney 
B. C., [1928] 2 K. B. 588. 


1409. Add. Citation :—2 B. R. A. 949. 


14142. Add. Citation :-—1 B. R. A. 450. 
Add. Annotation :—-Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

1413. Add. Annolalion :---Folld. L. C. C. v. Wackney 
LB. ©., [1928] 2 K. B. 588. 


1413a. —--- ——-.]—Where a rate, duly made 
& confirmed, has been levied in respect. of 
a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use. & a distress 
warrant has been issued by justices in enforce- 
ment of payment of such rate, an action 
of replevin will not lie ; the jurisdiction of the 
justices depends simply on occupation within 
the parish, & not on beneficial occupation.—-- 
LONDON CouUNTY COUNCIL v. HACKNEY 
BoroueH COUNCIL, [1928] 2 K. B. 588; 97 
L. J. K. B. 604; 139 L. T. 407; 92 J. P. 
138; 447.1. R. 592; 261. G. R. 866. 


livered to him. The Judgment in hop 


goods or dumages for their detention 


1419a. 


PART II. SECT. 19, SUB-SECT. 4.— 
favour was reversed, but return of the F. (f) 


1414. Add. Citation :--2 B. R. A. 919. 


Add. Annotations :—-Refd. Kingston Mill, 
Stockport ». Owen (1928), 92 J. P. Jo. 782; 
L. C. C. v. Hackney B. C., [1928] 2 Kk. B. 
588. 








-|—The poor rate payable in 
respect of a dwelling-house of which pltf. 
was weekly tenant was £5 10s. a year. A 
demand note for a half-year’s rate, namely 
£2 15s., was served on pltf., but he failed 
to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord's 
daughter on his behalf. Evidence having 
been given on the part of the overseers, the 
justices issued a distress warrant against 
pitf.’s goods, although. before they signed the 
warrant. thelandlord’s daughter had addressed 
them again & intimated that pltf. was a 
weckly tenant, a fact of which one of the 
justices was aware :—Held: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in their judicial capacity from materials 
properly before them, & they had acted 
correctly in point of law on the evidence 
which had been so proved.- PALMER v1. 
CRONE, [1927] 1 K. B. 804; 96 L. J. K. B. 
604; 1387 L. T. 88; 91J.P.67; 43 T. LR. 
265; 251. G. R. 161. 


of the goods lost to the tenant after 
allowing for depreciation, but exem- 
plary damages cannot be awarded 


was neither demanded nor adjudged : 
—Teld : as the obligees could in the 
replevin action have claimed & ob- 
tained an order for return of the goods 
or for damages, they could not claim 
it in an action on the replevin bond.— 
Perris ve. Riproutr, [1925] 1D. Ll. It. 
1078; [1925] S. C. I. 347.—--CAN. 


a i. -- — Goods hable to seicure.] 
MARTIN v. PASS ARINI, [1928] 1 D. L. RR. 
6362: 59 N.S. RR. 460.—CAN., 


PART II. SECT. 19, SUB-SECT. 4.— 
F. (a). 





p (p. 380) i. Breach of covenant 
forfeiting rent claimed—Admisaible. }— 
In an action of replevin by a sub-lessee 
against the lessor, pitf. is entitled to 
prove, on cross-cxandnation of the 
lessor, that there had been a breach 
of a covenant in the lease which for- 
feted the rent claimed, the stub-lessee 
being entitled to the bencfit of such 
covenant, though there has been no 
ussignment. of the lease in woting.— 
RIGNUETTR vv. HEBERT (1905), 37 
N. B. RR. 68... CAN. 

st. Stay of = proceedings When 


ordered. J—DEWHURST 08. McCorrin 
(1870), 17 Gr. 572. - CAN. 





PART II. SECT. 19, SUB-SECT. 4.— 
F. (e). 
a i. ——— Iffect of.) ALEXANDER ¢. 
Cowlk (1880), 19 N. Bo Re. (8 DP. & 3B.) 
599. -CAN. 


sd. Plaintiff ordered to return goods.) 
— PItf. obtamed possession of goods by 
virtue of an order for replevin & subse- 
quently discontinued his action :—- 
Held: the et had power to order the 
return of the goods.——PASSARINI %. 
MARTIN, [1925] 2 D. L. R. 143 58 
N.S. lt. 121.—CAN. 


PART II. SECT. 19, SUB-SECT. 5.--- 
A. (a). 


259 i. Against landlord—Pleading.} 
—~— sScorr v. McCrbe (1871), 31 U. CG. R. 
220.- -CAN. 
so. Whether proof of value of goods 
neccessary-—Value admitted by defendant 
accc pted. J—-MARTIN 1. PASSARINT, [1928 | 
1D. L. kh. 636: 59 N.S. R. 460.—CAN. 
sp. .fyainst bailiff d> auctionecr- - 
Raght of defendants to protection of 
Magistrates Courts Act, 1908.]-——W here 
u bailiff acting in good faith seizes woods 
belonging to <A., under a distress 
warrant directed against B., & where 
an uuctionerr at the request of the 
bailiff! & in good faith sells such goods, 
both the bailiff & the auctioneer are 
entitled to the protection atforded by 
above Act.— KEWENE v. BUCIILAND & 
Sons, [1928] N. Z. lL. RH. 818.—-N.Z. 


PART II. kha a SUB-SECT. 5.— 





di. -— --,]—Where a landlord 
follows & distrains & sells goods for 
rent subsequently falling due, & the 
distress & sale are illegal :—Held: the 
quantum of damages is the full value 


where the landlord considered that he 
was acting within bis rights & did not 
act in a wanton or insolont manner in 
making the selzure.—ZUROUVINSRI] 1. 
Dukk, [1924] 4 D. L. R. 326; 3 
W.W. RH. 49.--CAN. 


PART II. saad Pi aecaarmaas 5.-~ 
e (8). 


a i. —— ——.]}—W hile it seems that. 
an action for distraining for more rent 
than is due cannot. be maintained 
without a tender of the sum that is 
actually due, this principle does not 
aprly to an action for an excessive 
distress.- ROWAN v. COSTELLO, [1928] 
3 oa 7443 31928) 2 W. W. RR. 3438. 


PART IIY. SECT. 1, SUB-SECT. 1. 


pi. .}—Where a 
tenant under a lease has covenanted 
to pay all municipal taxes, the landlord, 
against whom the taxes are assessed, 
is a person liable therefor with the 
tenant under Mercantile Law Amend- 
ment. Act, 1856, 8. 5, & payment by the 
landlord to the creditor, the city, is a 
prerequisite to the landlord becoming 
entitled to the securities or to use the 
remedios of the city. But the city’s 
right of distress is not a security under 
the .Act, nor is it a remedy which, upon 

ay nent, the Jandlord can use.—-Re 
TINGSTON-SMITH, Exc p. MACPHERSON 
Keates, [1924] 3 D. L. R. 844; 8 
W W. RR. 1081; 34 Man. L. RR. 312; 
45 C. B.R.41.- CAN, 


] ee ee 








1420. Add. Annotation :—Refd. Gateshead Assess- 
ment Committee v. Redheugh Colliery, [1925] 
A. C. 309. 

1422. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1423. Add. Annotation :—Refd. Palimer v. 
[1927] 1 K. B. 804. 

1424. Add. Annotation :—Retfd. Pigg v. Weardale 
Union Tow Law Overseers (1923), 22 L. G. R. 
17. 

1431. Add. Annotation :--As to (2) Refd. R. v. 
North, Ea p. Oakey (1926), 43 IT. L. R. 60. 

1438. Add. Annotation :——As to (1) Refd. Tu. C. C. 
v. Hackney B. C., [1928] 2 K. B. 58s. 

1462. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1 Kk. B. 804. 

1471. Add. Annotation :—As to (1) Consd. R. v. 
Norfolk JJ., Ba p. Porter (1926), 43 T. L. R. 
53. 

1472. Add. Annotation :—Folld. R. v. Norfolk JJ.. 
Ex p. Porter (1926), 48 T. I. BR. 58. 

1484, Add. Annotation :—Refd. 1. (. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


1489. Add. Annotation :—Refd. L. C'. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

1491. Add. Annotations :—Consd. IL. (C. 
Hackney B. C., [1928] 2 K. B. 588. 


‘rone, 


C. ov. 


Mentd. 


Part 1V.-—Distress 


1607. Add. Annotations :- Refd. R. v. Swansea 
Income Tax Comrs., Wx p. Knglish Crown 
Spelter Co., [1925] 2 K.B.250. Mentd. Ingle 
v. Farrand, [1927] A. ©. 417. 


1609. Add. Annotation :—As to (1) Refd. Glamor- 


| 
| 
| 


Vol. XVIII.—Distress. Cases 1420—1653. 


Kingston Union v. Metropolitan Water Board, 
[1926] A. C. 3313; Metropolitan Meat Industry 
Board v. Sheedy, [1927] A. C. 899. 


1506. Add. Annolalion :-- As to (1) Refd. Palmer 
v. Crone, [1927] 1 Kk. B. 804. 


15382. Add. Citation :—sub nom. BLETCHINGDON 
SURVEYOR v. DAND, 3 New Sess. Cas. 640. 


1542. Add. Citation :— 1B. R. A. 570. 


1548. Add. Annotation :—Refd. L. C. C. v. Hackney 
B.C., [1928] 2 K. B. 588. 


1582. Add. Cilation :- sub nom. NeVARE v. WALKER, 
7 J.P. 143. 


1588a. Costs of distress—Power to levy.J—- The 
powcr given to Comrs. of Sewers by Sewers 
Act, 1833 (c. 22), s. 55, to levy the costs of a 
Gistress is limited in the cases of distress for 
sums under £20 by Distress (Costs) Acts, 
1817 (c. 93) & 1827 (c. 17).—R. v. NoRFOLK 
JJ., Bx p. PoRTER (1926), 96 L. J. K. B. 
158; 136 L. T. 327; 913. P.14; 43 T.L. R. 
538; 70 Sol. Jo. 1198; 25 L. G. R. 44, D. C.; 
sub nom. R. v. Smitu, Ea p. Porter, [1927] 
1kK.B 478. 


1604. Add. Citation: Now Linpsty, Parts of, 
Lincolnshire, JJ... Har ge. Bower, 107 LT. 170. 


for Assessed Taxes. 


gan County Council v. Glassbrook, [1924] 1 
K. B. 879. 

1636. Add. Annolation :-—Refd. Pickford v. Quirke, 
Pickford v. 1. RK. Comrs. (1927), 138 L. 1’, 
500. 


Part V-—Distress for Tolls. 


1638. Add. Annotations :— Mentd. Layzell 
Thompson (1926), 43 T. I. R. 58 , ‘ 
mouth-Swanage Motor Road & Ferry 
v Harvey & Sons, [1929] 1 Ch. 686. 

1639. Add. Annotation : --- Mentd. 
(No. 8) (1927), 187 L. T. 333. 


PART IIT. SECT. 1, SUB-SECT. 4.—A. 

1427 i. By whom made—Collector. — 
The nmght to serve notice & the 
right. to reccive payment of municipal 
taxes rest in the collector of taxes & 
not in the city, & the service of the 
notice is not a remedy of the city which, 


found 
Measure 


was 
the 


The Jupiter | 


satisfy a debt of $178 is an excessive 
scizuro, & a village corpn. having made 
or ratified such an unauthorised seizure, 
lable 

of damages was 
difference between the f 
goods seized & the value of the goods 


v. | 1649. Add. Annotations :—Mentd. Aylott v. West 


Ham Corpn., Sisson v. Same (1926), 95 
T.. J. Ch. 5338 3 Dennerley v. Prestwich ULI. C, 
(1929), P41 7. T. 602. 
1653. Add. Annotation :—-Mentd. 
(No. 3) (1927), 187 L. T. 323. 
occupation of the land.--Scorr v, 
MUNICIPAL DISTRICT OF WOODFORD 
(ALTA.), [1925] 4 D. L. RR. 7833 (1925) 


3.W.W. R727; affy., [1925] 2 W. WwW. 
RR. 473.—- CAN. 


sm. fight of sheriff to sell land— 
Insufficuent distress.j\—-Dor dd. Been 


The Jupiter 


damages; & 
the 
value of the 


in 


upon payment, the landlord 1s entitled 
to use against his tenant.—Re H1nea- 
STON-SMITH, Kix 9. MACPHERSON 
Estate, (1924] 3 D. L. R. 844; 

W. W. RR. 1081; 34 Man. L. R. 312; 
5 C. B. R. 41.—CAN, 


1427 ii. ——- Under Village Act, 
R, 8S. S., 1920 (c. 83).J—The duties of 
thesecretary-treasurer of a village under 
this Act do not include that of levying 
distress. Where no person is appointed 
by the Act for such purpose, the village 
must appoint some person when 
necessary, & where distress has been 
levied by a person not authorised, the 
village may subsequently ratify & 
adopt his acts.—MANITOBA OIL PRo- 
Ducts, LTD. vy. LANGENBURG VILLAGE, 
ea D.L. R. 260; 3 W. W. R. 308. 


PART III. SECT. 1, SUB-SECT. 6.—- 
A. (b). 


sk. Measure of damages.) -— Tho 
seizure of goods, worth over $5,000 to 


necessary to be sold to realise the 
amount of the taxes & the incdental 
3ts.—MANITORBA OLL Propucrs, LTn. 

. LANGENBURG VILLAGE, [1923] 4 
D. L. R. 260; 3 W. W. BR. 308.—CAN. 


PART IV. SECT. 1. 


g& i. ——.J—Where = several 
quarter sections are separately assessed, 
a seizure for taxes of goods belonging 
to a person other than the person taxed 
or owner of the Iand in possession 
thereof can be made only for the taxes 
owing with respect to the particular 
quarter section on which the goods are 
found.—SPRINGRANK MUNICIPALITY. 0. 
WALKER, [1925] 1 D. L. R. 925 3 (1925) 
1W. W. R. 697; 2) Alta. LL. R. 344.— 
CAN. 





g ii. --—- —— .]—-Under Municipal 
District, Act, Tk. S. A., 1922 (c. 110), 
the right to seize chattels lying on the 
land taxed, but not belonging to the 
person taxed, is limited to the case in 
which the person assessed is in actual 


v, REAUMORE (1831), 3 O. S. 243.—- CAN. 

sn. J--FoLey vv. Moopir 
(1858), 16 U. C. RR. 254.—CAN. 

sp. ——— -~-->-.]}-——FRAZER v. MATTICY 
(1860), 19 U. C. RR. 150.—CAN. 

st. Sale of mortgaged land—--Purchase 
by mortgaygee— Raght of morlgagcee—To 
surplus.J—Re GRANT (1891), 7 Man. 
L. KR. 468.— CAN. 


sv. —---——--——- J'o whole security. | 














—FARROW v. MASSKY-TARRIS Co., 
LYD., (1927) 3 Db. LL. KR. 997, [1927] 
2W.W. RR, 539: 2) Sask. L. R. 610. 
CAN. 

sw. --~ Valedity Fatlure to give 
notice to “persons — entercsted.” j— 
STANDARD TRUSTS Co. v. HIRAM 


MUNICIPALITY, [1927] 1 D. I. R. 1068 ; 
[1927] S.C. R 40. - CAN. 

sx.--  - -— Note to mortgagee of 
appleeation for title sent to wrony 
address }—Howk vo. Kipp, [1927] 3 
Dp. L ok WAS, [1927], 2 W. Ww. Te. 
422, 21 Sash. Ln. 6387. CAN. 


Cases 1782a—1870. 


ENGLISH AND EMPpIrE DicEst SUPPLEMENT. 


Part VIl—Distress Damage Feasant. 


ee 


1732a. - -- 


Holt, K. B. 233; 88 E.R. 


- —H ARRINGTON ”. 
(1709). 11 Mod. Rep. 219; Fortes. Rep. 255 . 
1000. 


Busy 


1732b. ——- —-— 
(1711), 10 Mod. Rep. 37; 


1780. Add. Annotation :—Refd. Back v. Daniels 


.|—Osway v. BRISTOW 
88 Hi. R. 615. 


(1924), 69 Sol. Jo. 160. 


Part VIIIl.——Distress for other Purposes. 


1870. Add. Cilalions :~-sub nom. R. v. Forpuam, Tu. RB. 


PART VI. SECT. 3, SUB-SECT. 1. 


sa. Imposition of hard  lahour-— 
Validuty—Criminal Code, 8. 739 (2).-— 
hk. vw. Riney (N. 8.) (1905), 14 Cun. 
Crim. Cas. 346.—CAN., 


PART VII. SECT. 5. 


1782 i. Jaclure to maintain fences— 
Cattle straying on to land |— BOLTON v. 
MacCDonaup (1894), 3 Terr. L. It. 269. 


— CAN. 
PART VII. SECT. 8, SUB-SECT. 1.--A. 


e (p. 445) i. Notice —- Under 
Stray ‘Animals Act. }---On aon appeul 
from @ summary conviction under the 
above Act for illegal impounding :— 
Held: the conviction should be quashed 
as tbe record did not show that the 
notice required by 5s. 34 was given to 
the poundkeeper.—STaHN ov, PRULERD 
(1922), 70 D. L. RR. 285; [1922] 2 
W. W. XK. 835.—CAN. 


PART VII, SECT. 8, SUB-SECT. 1.—B. 


1818 i. so 7a , 
—Under Stray Animuals Act, 1920, 
animals impounded must be placed in 
the pound provided by the mumeipal 
council under 6b. 9; & where a pound- 
keeper placed & kept horses upon a 
fenced quarter section owned by him 
& separated by a road allowance from 
the pound provided by the municipality 
& the fence being broken down, the 
horses escaped or were driven off :-— 
Held: the municipality was hable 
under 8. 9, a8 1t must be taken to have 
assumed the risk of placing & heeping 
the horses in a place other than an 
authorised pound. ~—SINWICK v,. HLEFROS, 
[1924] 2 W. W. RK. 755.--CAN. 


PART VII. SECT. 8, SUB-SECT. 1.---E. 

k. gas! here under Stray 
Reale Act, 1915 »,8. 27 (1), the posting 
of notices of sale of Impounded anunals 
were not comphed with :-—Held: the 
sale amounted to a conversion & the 
pound-keeper, & the municipality 
employing him, were liable 1p damages, 
as (1) the posting of two notices with 
the municipality & one outside 1t was 
not a comphance with the Act; 
(2) where animals are branded, the 
pound-keoper is guilty of neghgence in 
failing to mention the brands in the 
notices.—LEacvt v. MANTARIO RURAL 
MUNICIPALITY No. 262 & Mork, [1921] 
1W. W. R. 132; 56D... 735; 14 
Sask. L. H. 25.—CAN. 


k ii, -——-- ———.}-——-Where there 1g 
nothing indicating the presence of a 





er ae ee 


8 Q. B. 501; 


brand on an impounded animal the 
poundkeeper is not obliged to feel all 
over its body in search of a possible 
brand, in order properly to describe 
the anime in the prescribed advertase- 
men 

The sale of an impounded borse by 
a poundkeeper :-—Held : defective be- 
cause notices of the impounding & of 
the sale had not been properly posted, 
& both the pound-keeper & the 
municipality which employed him were 
liable in conversion for the value of the 
horse at the timo of sale.-—BROWN v. 
URAL MUNICIPALITY OF ST. FRANCOIS 
XAVIER & BReLAND (Man.), [1925] t 

W. W. Rk. 42.—CAN. 


] i. ---— ---- Where the 
posted & publishe d notices of the 
Impoundimeg of an animal under ae 
Animals Act, le S. 8, 1920, c 124, 
the owner of the animal Wu unknown, 
did not deseribe the brand correctly & 
the deseription of the animal was 
insufficient to satisfy the reqwrements 
of sect. 26 (1) of the Act, it} was held 
that the sale was invalid, & that the 
munmepuity & the poundkeeper were 
hable for the value of the animal, 
which was placed at the amount for 
which it was sold at said sale. - 
MILLER AND Mutromt v. LORBEBOURN AND 
KELLY RURAL MUNICIPALITY, [1928] 
1D. t. R. 2513 [1928] 2 W. WwW. R663 22 
Sask. di. it 486.—CAN. 


sd. Payment of residue to owner— 
Domestic Animals Act, 1921 (c. 60)— 
Municipal District Act, 1911 (c. 3).J— 
The effect of the amendment made by 
os. 27, 28 of the former Act extends the 
Denes of twelve months provided by 

. 213 of the latter Act, for application 
f or payment to the owner of the residue 
of the proceeds of sule of an impounded 
unimal, to twenty-four months from 
the date of salo.—GOLLAN 0. STERLING, 
[1924] 3 W. W. R. 209.—CAN. 





PART VII. SECT. 8, SUB-SECT. 2.—A. 


1838 ii. —-- -- — Payment by un- 
certified cheque.\-—-The delivery of an 
uncertified cheque to the poundkeeper 
not. a‘ deposit of the amount claimed 
for damages ” within Stray Animals 
Act, B.S. S., 1920, c. 124, 8. 84 (1), 
evon thoagh “the poundkeeper treats 
the cheque as cash. What the Act 
SORiEBpIAteS is the payment of money. 
The deposit of the money isa condition 
precedent to the right of the owner of 
the impounded animal, which is released 
under the sect., to institute proceedings 
wguinst the person impounding it.-- 


42L.J.M. C. 153; 22 W.R. 85. 


WILEY v. Bookkh, [1928] 2 W. W. RB. 


o29.—-CAN. 


PART VII. SECT. 9. 


sf. Conviction — Under Stray <Ani- 
mals Act, 1920 (c. 124).J)-—Where the 
evidence showed that accused had 
been wrongfully convicted of an offence 
of unlawfully rescuing cattle under a 
provineial Act, in that he had merely 
made an attempt:—IWecld: (1) the 
offence, not being an indictable offence, 
could not be remitted to the magistrate 
to convict of an attempt under Criminal 
Code, 6. 949: (2) 8. 49 (da) of the above 
Act did not apply to the portion of the 
province within which the offence was 
charged to have been committed.— 
R. v. GURSKT (1922), 69 D. L. RK. 191; 
38 Can. Crim. Cas. 139; [1922] 3 
W.W. #. 540.—CAN. 


PART VII. SECT. 12. 


gi. - ~—— -—— Measure of damages. |] 
—Dumages were fixed on the basis of 
prices obtained at auction sales, for 
while it may be that prices paid at 
auction sales are not as large ab are 
usually obtained at private sales, still 
the prices obtained at auction sales very 
ofton have a great deal to do with 
fixing the price of an animal in 
he community.—SINWICK v. ELFROS, 
[1921] 2 W. W. R. 755.— CAN. 
gil. ——- —— Allowance for pound- 
kee per *s fees & expenses. |—In an action 
for damages for the conversion of 
animals illegally sold at a pound-sale, 
defts. have no right to an allowance 
for the pound-kceper’s fecs or expenses. 
-—L EACH Vv. MANTARIO RURAL MONICI- 





PALITY No. 262 & Morr,- [1921] 1 
W. W. R. 132; 56D. L. Ih. 730; 14 
Sask. L. R. 25.—CAN. 





-—— -,]---Pltf.. im- 
pounded with a poundkeceper cattle 
which had come on to his land through 
a wire fence & claimed damages. The 
poundkeeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to tho 
owner on receipt of the latter’s cheque, 
payment of which was stopped. On 
appeal by the owner the council of the 
municipality decided that the fence 
was not a lawful fence & that pltf. was 
not entitled to dumages. Pltf. sued 
the poundkeeper & the municipality 
for the damages :--Held: pltf. was 
entitled as ugainst both defts. to the 
damages claimcd.—JOFNSON v. MUNI- 
CIPAL DISTRICT OF BEAVER Da, [1925] 
4D. L. R. 299; [1925] 3 W. W. R. 
369.- -CAN,. 


i. ee 





4. 


Vol. XIX.~--Cases 4—186a. 


EASEMENTS AND PROFITS A PRENDRE. 


Part |—Nature and Characteristics of Easements. 


Add. Annolations :—As to (1) Refd. Sack v. 
Jones, [1925] Ch. 235. Generally, Mentd. 
Brooke v. Bool, [1928] 2 K. B. 578. 


25. For ‘* Distinguished from running powers over 


27. 


48. 


89. 


97. 


98. 


112. 
124. 


139. 


railway.] ’’ read ‘** —-——.|”’ 
Add. Annotations :—-Refd. Simpson v. Weber 
(1925), 188 L. T. 46; Aldridge v. Wright, 
[1929] 2 Kk. B. 117; Vanderpant v. Maytair 
Jfotel Co., [1930] 1 Ch. 138. 
Add. Annotations :—Refd. Back v. Daniels 


60. Add. Annotation 


(1924), 69 Sol. Jo. 160; Hackney B. C. v. 
ea ira Asylums Board (1924), 131 
. TT. 136. 


:- —4As to (2) Refd. Aldridge v. 
Wright, [1929] 1k. B. 381. 


68. Add. Annolalion :— As to (1) Refd. Aldridge v. 


Wright, [1929] 2 KK. B. 117. 


Add. Annotation - —Refd. Aldridge v. Wright, 
[1929] 2 Is. Ib. £17. 


Part I11.—Creation of Easements. 


Add. Annotation :—Refd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co. [1926] A. C. 108. 
Add. Annotations :---Expld. & Distd. S. E. 
hy. v. Cooper, [1924] 1 Ch. 211. Consd. 
York Corpn. v. Leetham, [1924] 1 Ch. 557. 
Refd. Birkdale District Electric Supply Co. v. 
Southport Corpn., [1926] A. C. 355. Mentd. 
Brown v. Dagenham U.D.C., [1929] 1 K. B. 


Prep 


dod. 

Add. Annotations :—-Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. Refd. Birkdale 
District Electric Supply Co. v. Southport 
Sorpn., [1926] A. C. 355, 

Add. Annotation :—Generally, Mentd. 8S. E. 
Ry. v. Cooper, [1924] 1 Ch. 211. 

Annotations :—¥or “ Mentd. Poulton v. Moore 
(1913), 83 L. J. K. 13. 875,” read ‘* Consd. 
Poulton v. Moore (1913), 83 L. J. K. B. 875.”’ 

Add. Azxnotaltion :—-As to (1) Distd. Aldridge 

v. Wright, [1929] 2 Kk. B. 117. 


147a. According to tntention of parties — Common 


166. 
173. 
178. 


PART I. SECT. 2, SUB-SECT. 2. i (1923), 
20 v. ———.]—Gargs v. Fis, [1927 SECRETARY OF STATE FOR INDIA ; 
V.L. R88; 48 A, LT 161: f9a7, i 


approach—Not effective until approach 
cleared.|—Swawn v. SINCLAIR, No. 515, post. 
Add. Annotation :--As to (1) Expld. Aldridge 
v. Wright, [1929] 2 Ik. B. 117. 

dd. Annolation :—-Refd. Aldridge v. Wright 
(1929), 98 L. J. K. B. 582. 

Add. Annotation :—As to (2) Refd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 


Argus L. R. 111.—AUS. 


181a. 


by grant.—Ussan KASIM 


L. R. 47 Mad. 116.—-IN 








-——— Right of way struck out of draft 
conveyance. |—ClAkK v. BARNS, No. 19a, 
post, 


182. sidd. Annotation :—Refd. Clark v. Barnes, 


[1929] 2 Ch. 368. 


188. Add. Annotations :—Consd. Gregg v. Richards 


(1926), 95 L. J. Ch. 209. Refd. Aldridge v. 
Wright, [1929] 2 It. B. 117. 


185. _fdd. Annotation :—Consd. Aldridge v. Wright, 


[1v29) 2K. B. 117. 


186a. —-—- - —.]- In the conveyance to pltf. of 


a house & land there was an express grant to 
her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was tour tect wide & formed 
part of a wider roadway running along the 
back of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance wv right of access fur vehicles to 
pltfi..s back premises over the whole roadway 
was enjoyed with the house conveyed. ‘The 
habendum in the conveyance was ‘‘ to hold 
same with the benefit of all such easements & 
privileges in the nature of eusements as are 
now subsisting in respect of the property 
hereby conveyed.’ Pitf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 
back premises passed to her under her con- 
veyance :—Held: that the right claimed 


SAIT mission had no powcr to create 


a servitude, or apy other right, in 
‘; property of a “publ utilitv.’-— 
MONTREAL ‘''RAMWAYSB CO tv. MoNn- 


PART II. 

76 i. Distinguished from yr a 
prendre.|-—-BRATT »v, OWwNeCE. 7 OF 
MaLvEn, [1927] 1D. L. R. 1116; 60 
O. L. R. 102.—CAN., 

80 i. Distinguished from licence.|— 
oe v. Mackry, [1927] I. ht. 372.— 


PART III. SECT. 1, SUB-SECT. 1. 


sa. Public right.|—Though the public 
cannot acquire qwnership of a land, 
it can acquire over it an easement 


J.5. 


PART Ill. SECT. 1, SUB-SECT. 2.—A. 


98 i. Afust not be ultra vircs.}—A 
corph. having agreed to grant an case- 
ment to lay pipes over certain land :— 
Held: the granting of such casement 
being quite consistent with the pur- 
poses for which the corpn. was autho- 
rised tu hold land, 1t was competent 
for the corpu. to make such grant.-— 
Banks PENINSULA ELECTRIC POWER 
BoaRD v. AKAROA BOROUGH COUNCIL, 
{1923} N. Z. L. 1 Ce 880.—N.Z. 

98 ii. Quebec Public Utility 
Commission.}—Held: the above com- 


AOR 





TREAL-NORD VILLE, [1921] uA. C. 99-4.---- 
CAN. 


PART III. SECT. 1, SUB-SECT. 5. 


sb. Devise of adjouning plots to two 
demseca-—Condition for marntenance of 
right of way.| -VANSICKLE v. KELLY 
(1877), 42 U. GC. Rh 27l. - CAN. 


PART III. SECT. 1, SUB-SECT, 6,.—A. 


n. For ‘“n’’ substitute ** 147a i.’’ 
o. For ‘' 0” substitute “ 147a ii.” 
Yor “p” substitute “ 147a iii.’’ 


40 


Cases 186a-- 210a. 


190. 


195. 


196a. 


passed to pltf.. by virtue of sect. 6 (2) of the 
above Act, there being no unequivocal ‘‘ con- 
trary intention’’ expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right.—GrRerG@@ v. RICHARDS, 
[1926] Ch. 521; 95 L. J. Ch. 209; 1385 L. I. 
75; 70 Sol. Jo. 448, C. A. 

Add. Annotation :—As to (1) Refd. Grezg v. 
Richards (1926), 95 L. J. Ch. 209. 


Add. Annotation :—As to (1) Distd. Aldridge 
v. Wright, [1929] 2 kK. B. 117. 


Right reputed to be enjoyed with land.| 
~—-Pitf. at the date of the action was the 
owner in fee simple of certain plots of land 
in the villaye of C. in the county of Sussex, 
numbered on the Ordnance Survey Map 634, 
a portion of 635 & 636; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pltf., leading from the plot 634 
& part of 635 to the high road running from 
(.toacommon. Deft. became in Oct. 1926, 
the owner of other plots, numbered 652, 653, 
654 & 618 in the same parish. Pltf. had 
previously purchased the strip coloured 
brown in 1925, the parcels being as follows: 
“All that strip of land leading from W. 
Fields ’’—which were the plots 652 & 653— 
“to the high road running from the village 
of GC. to... ©. common in the parish of 
Po... 2s the habendum being to pltf. in fee 
simple ‘‘ to the use that the vendor his heirs 
& successors in title owner or owners .. . 
of the hereditaments coloured red ”’- -which 
were the plots 634, 653 & 652—‘. . . shall 
have full right & liberty ... to pass & 
repass . . . over and along the piece of land 
coloured brown on the said plan...” = Pitf. 
subsequently, in June, 1925, purchased at 
an auction sale the plots referred to above, 
634, part of 635, 652 & 653 5; deft. also bought: 
the plots nuinbers 618 & 654. The plots 
purchased by Pee being Lot 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. By 
that purchase pltf., having become the legal 
owner of the dominant & servicnt tene- 
ments, the right of way became merged. 
Pltf. subsequently contracted to sell plots 
653 & 652 to deft. In the draft conveyance 
submitted to pltf.’s solrs. by deft.’s solrs., 
a Yight of way was inserted in favour of the 

urchaser (deft.) over pltf.’s land to the 
iain strip. This was struck out by the 
solrs. for the vendor (pltf.); & no grant was 
shown in the conveyance ultimately executed 
by the partics in Oct. 1926, of any right of 
way. Dltf. found later that deft. was passing 
over a track in plot 634 in order to make use 
of the brown strip for the purpose of taking 
farm carts from his own land over pltf.’s 
property to the high road; & he claimed a 
right of way. Pitf. sought a declaration that 
deft. was not entitled to any such right of 
way as he claimed, & further that the con- 
vevance to deft. of plots 652 & 653 might be 
rectified by the express exclusion therefrom 
of any implied right of way which might arise 
under Law of Property Act, 1925 (ce. 20), 
s. 62 :—Held: though the right to use the 
track was one reputed to be enjoyed with the 





204a. 


210a. 


IKINGLISH AND Empire Dicresr SuppLEMENT. 


land, that was plots 653 & 652, & to that 
extent deft. was entitled to succeed, yet 
pltf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft. intended that any such right 
should pass on the conveyance of plots 65¢ 
& 652. The conveyance therefore would 
be rectified by the insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1925 (c. 20), gs. 62.—CLARK v. 
BARNES, [1929] 2 Ch. 368. 


Intention of parties—No evidence of 
intention to determine status quo.}]— Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft. respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The growth of the creeper had from time to 
time reached pltf.’s gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses :— 
Held: both the growth of the creeper on 
pltf.’s wall & the fastening of the gate to 
pltf.’s wall would amount to_ trespasses, 
unless they could be justified by the: — 

of an casement; the implied reservation of 
an casement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, & 
therefore an easement in each case was 
impliedly reserved ; there was, however, a 
duty on the part of the grantee to use, care 
that the grantor’s property was not unduly 
interfered with ; deft. in allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, é& as to this part of the case 
the award as to damages must stand.— 
SIMPSON v. WEBER (1925), 1383 L. T. 46; 41 
T. L. RR. 302, D.C. 


-- -—-- Matter of convenience & not 
necessity.|—Where real property is severed 
by the grant of a part of it, there can be no 
implied reservation, in favour of the property 
retained, of an easement of convenience ; but 
only of an casement of necessity. 

Two adjoining messuages in a terrace, 
Nos. 28 & 30, in common ownership, were 
leased on a ninety-nine years’ lease, which, 
in 1896, was assigned to G., who in 1901 
assigned the lease of No. 30 to pltf.’s pre- 
decessors in title, without reserving expressly 
in favour of No. 28, the property retained, 
any right of way across the garden of No. 30. 
In 1904 G. assigned the Jease of No. 28 to 
deft.’5 predecessor in title. PItf. claimed in 
the county ct. an injunction restraining deft. 
from crossing on w path across the garden 
of No. 30 from a gate in the fence between the 
two properties, to a gate opposite, which led 





PART III. SECT. 2, SUB-SECT. 1.—A. fii. ———.]—HDINBURGH LIFE ASSUR- f ili, —-—-.]}—LANCASTER v. LLOYD 
ft i, ——}-Nantais v. PazNer, ANCE Co. v. BARNHaRY (1886), 17 C.P. (1927), 27 8. R. N. 8. W. 379; 44 
[1926] 4 D. L. R. 258; 69 0. L. R.  63.—CAN. N.S. W. W. N. 89.—AUS. 


318 —CAN, 


215. 
216. 


into a passage-way giving access to the road 
in front of the -terrace. Deft. claimed a | 
right of footway across this path by reason 
of her occupation of No. 28. The county ct. 
judge found that both at the time when there 
was unity of possession of Nos. 28 & 30, & 
trom the time when the lease of No. 30 had 
been assigned, the path had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in coal, & for no other 
purpose. But he did not find whether this 
user was by pltf.’s leave & courtesy, or 
whether there was an apparent & con- 
tinuous easement from some certain time. 
Confusing the dates & thinking that the lease 
of the alleged dominant tenement, No. 28, 
was first assigned, when in fact the lease of 
No. 30 was {first assigned, he held that although 
deft. had no unrestricted right of way across 
the path, yet, in 1901, there was an implied 
grant of an apparent quasi-casement enuring 
to deft. for the limited purpose of removing 
refuse & bringing in coal, & he made a declara- 
tion to that effect :-—Meld: there was no 
evidence that on the grant in 1901 to the 
pitf.’s predecessor in title where was an implied 
reservation of a right of way in favour of 
deft. across the garden of pit. for the removal 
of dust & refuse & the delivery of coal.-- 
ALDRIDGE v. WRIGIIT, | 1929] 2 IK. B. 117; 98 
L. J. K. B. 582; 141 L. T. 352, C. A. 

Add. Annotation :—As to (1) Consd. Aldridge 
v. Wright, [1929] 2 K. B. 317. 

Add. Annotation :—As to (1) Refd. Aldridge 
v. Wright, [1929] 1 K. B. 381. 


228. Add. Annotations :—Refd. Sack v. Jones, [1925] 


Ch. 235; Aldridge v. Wright, |1929] 2 K. B. 
i. A sauoerae v. Mayfair Hotel Co., [1930] 


226. Add. Annotation :—As to (4) Consd. Aldridge 
v. Wright, [1929] 1 K. B. 381. 
229. 


PART Ill. SECT. 2, SUB-SECT. 1.—B. 
923 i. 


Add. Annotations :—Apld. Sack v. Jones, 
[1925] Ch. 235. Refd. Simpson v. Weber 
(1925), 1383 L. I. 46; Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138. 











Whether reservation will be 


250. 
253. 


261. 


264. 


267. 
271. 
274. 


278. 
282. 


291. 


299. 


309. 


320. 


322. 


bounded by, & luno or right of way, is 
equivalent to a grant to the conveyce 
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Add. Annotation :—As to (3) Refd. Aldridge 
v. Wright (1929), 98 L. J. KK. B. 285. 

Add. Annotations :—1s to (1) Apld. Aldridge 
v. Wright. [1929] 2 K. B. 117. Refd. Simpson 
v. Weber (1925), 133 L.'T. 46. As to (2) Consd. 
Aldridge v. Wright, [Luz0] 2 KK. B. 117. 

Add. Annotation :—As to (6) Refd. Aldridge v. 
Wright, [1929] 2 K. B. 4117. 


Add. Annotation :~- Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


Add. Annotation :—Refd. Vanderpant v. May- 
fair Llotel Co., Litd., [1930] 1 Ch. 138. 

Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 Ik. B. 117. 

Aldd. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 Kk. B. 117. : 


Add. Annotation :—Consd. Aldridge v. Wright, 
[1929] 2 K. B. LT. 

Add. Annotation :—As to (2) Apprvd. Gregg 
v. Richards, | 1926] Ch. 521. As to (3) Distd. 
Aldridge v. Wright, [1929] 2 K. 1. 117. 

Add. Annotation :—As to (1) Refd. Simpson 
v. Weber (1925), 133 L. T. 46. 

In the last line of the first paragraph add the 
word “not” after the word ** ought.” 

Add. Annotations :—Consd. Yorkshire East 
Riding County Council v. Selby Bridge Co., 
[1925] Ch. 841. Refd. Winstord Entertain- 
ments v. Winsford U. D CC. (1924), 23 
L. G. R 254; Layzell v. Thompson (1926), 
43 T. I. BR. 583; Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 
[1929] 1 Ch. 686. Mentd. Jaeger ve. Jaeger 
(1927), 44 RK. RP. C. 407. 


Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. BK. 117. 

Add. Annotation :—Refd. Birkdale District 
Klectric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

Add. Annotations :—Generally, Mentd. Verge 
v. Somerville, [1924] A. C. 496; Me Gwyon, 
Public Trustee v. A.-G. (1929), 46 T. L. R. 
06. 


usor.-—-TINKOWRI, E1C. &,. 
hk. 50 Cale. 


memorial 
tam, ero. (1922), J. LD. 


implied—Iasement of necessity--Sup- 
port—Subsequent sal. by grantor.) — 
NATIONAL TRUST Co. v. WESTERN 
TRUST Co. (1912), 21 W. L. R. 571; 
Can. W. K. 667; 4D. L. R. 455.—- 


PART III. SECT. 2, SUB-SECT. 1.—C. 


g i. Land bounded b 
rwvate road.)—FPltf., a lessee, claime 

be entitled to a mght of way over 4 
private road existent at the time of 
the lease & maintained by the lessor, 
owner of adjoining lands, as one of the 
&pproaches from the eae to his 
own house, & permitted to be used 
By tenants in prior years without 
objection. The leased property as 
described in the lease did not embrace 
this road, but the lessee claimed that 
he & prior occupiers of the leased house 
had the use of it, &, as one of the named 
boundaries was the roadway, the lease 
impliedly gave him a right of way over 
it :—Held ; the lessee was not entitled to 
the right-of-way.—BREADY v. MoLEN- 
NAN (No. 2), [1924] 3 W. W. R. 924; 
33 B. Cc. R. 460.—CAN. 


g ii. —-—— Land bounded by 
lane.J—A conveyance or lease of land 
described as abutting on, or bounded 
by, a lane or right of way, or a convey- 
ance by reference to a plan indicating 
that the land in fact abuts on, or is 

















or lessee of access to & fro over that 
lane or right of way, if the ownership 
of the same is vested in the convevor 
or lessor. COWLISHAW v. PONSFOKD 
(1928), 28 S. R. N.S. W. 331; 45 
N.S. W. W. N. 94.—AUS. 


PART III. SECT. 2, SUB-SECT. 1.—D. 


ki. tight of way reserved to some 
grantees only.}—-MAUGHAN v. CASCI 
(1884), 5 O. RR. 518.—CAN. 


284 i. Conweyances not sumullancous 
—Right of way.|—PHILLIPS v. Joss, 
{1926} 1D. L. R. 605; 68 N S. KR. 
326.—-CAN, 


PART III. SECT. 3, SUB-SECT. 2. 


sm. The public.j}-—-To a suit by a 
private pen against the Govt. for a 
declaration of his ownership of a land, 
the acquisition of an easement over it 
by the pute is no defence. Though 
the public cannot acquire ownership of 
aland, it can acquire over it an easo- 
ment by Mala ela ap KASIM 
SAIT v. SECRETARY OF STATE FOR 








Oi. In land of lessor.) — 
Although a tenant cannot acquire a 
preeuriptive right of easement in land 

elouging to his lessor, he may claim 
@® right of easement based on im- 


356.——-IND. 


PART III. 

s i. ~——~.]}+-In India a tenant can 
establish his rmght to irrigate bis feld 
from bis landlord’s tank My proof ot 
open & continuous user from time 
immemorial.—~TINKOWRI, ETC. v. RAM, 


SECT. 3, SUB-SECT. 3. 


Bre (1922), 1. OL. R. 50 Cale. 356.— 
IND. 
sw. Not right to use railway.j— 


MBaAGunk v. CANADIAN Pactiric RY 


Co. (1912), 42 N. B. R. 46.-—CAN. 


sz. Riyht to trap.)—Rior LAKE uit 
Co., Lrp. v. MOALLISTER, [1925] 2 
D. L. kK. 506 Ps 56 QO. L. hi. 440.— CAN. 


PART III. SECT. 3, SUB-SECT. 4.—-A. 


826 x. EE PItt. claimed that 
he & his predecessors in tutle for 
20 years preceding the comumnencement 
of the action had enjoyed as of mebht 
a way for themselves & then servants 
ou foot & with horses, curriages, 
vehicles, cattle, sheep & other farming 
stock from the public highway over 
deft.’s Jand to pltf.’s land & from pitf.’s 
Jand to such pubhe highway & that 
deft. hud wrongfully obstructed bim in 
the enjoyinent of such right of way. 
Deft. pleaded that there had been nu 
such user of enjoyment of the way 
clauned by plitf. as supported a pre- 





Cases 329-—435. 


329. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 
346. Add. Annotations :—Generally, Refd. Layzell 


359. Add. Annotation: 


ENGLISH AND Emprre Dicesr SUPPLEMENT. 





Refd. Birkdale District 


Electric Supply Co. v. Southport Corpn., 


v. Thompson (1927), 137 L. T. 106; Bourne- 


mouth-Swanage Motor Road & Ferry Co. v. 
Llarvey & Sons, [1929] 1 Ch. 686. 


347. Add. Annotations :—Refd. Stoney v. Hast- 


L. J. Ch. 


bourne R. D. C., [1927] 1 Ch. 367; Tue v. 


Whiteley, [1929] 1 Ch. 440. Mentd. Moser 
v. Ambleside U. D. C. (1924), 889 J. P. 118; 
Trafford v. Thrower (1929), 45 T. L. R. 502. 





seriptive right or claim thereto, & 
alleged (inter alia) that deft.’ pre- 
decessor in title had no knowledge of 
the alleged claim, & further, that pitf. 
during the said period of 20 years had 
himself claimed the ownerslup of part 
of the land over which the way was 
claimed to have been enjoyed :—ZZeld : 
deft.’5 predecessor in title in any event 
had had a reasonable opportunity of 
becoming uware of the enjoyment by 
pltf. of a right over lis land & for that 
reason the cnyoymenut of the right of 
way could not be alleged to be seeret.— 
Houen v. TAYLOR, [1927] W. A. L. RR. 
97.—AUS. 


326 xi. -/—Jleld : where a person 
has possessory rights over a piece of 
land, the title to the land being vested 
in Govt., another person may establish 
aw right of access to a tomb erected on 
such land & to worship there. Such u 
right must have been openly enjoyed 
without leave, stealth, or force for a 
length of time which suggests originally 
an agreement or an usage that has 
beconie a customary luw of the place 
in respect of the persons or things in 
which it) 15 concerned.—DAWHON ve. 

TOUHAK ZAMANI BEGUM (PRINCESS) 
(1928), T. a. 2. 6 Ran. 456.—IND. 

sa. User as one of public.|—tTo con- 
stitute a legal possession of land, not. 
only must there be a corporeal 
detention, or that quasi-detention 
which, according to the nature of the 
right, 18 cquivalent thereto, but, also, 
the intention to act. as owner of the 
Jand; no legal pussession 18s acquired 
by the exercise of a supposed right as 
one of the public. — The rear portions of 
pltf.’s & deft.’s lands abutted on a 
public lane, a strip of lund between 
the fence erected on deft.’s land & the 
boundary of the lane being unenclosed. 
Pitf., for over 20 years, believing this 
strip to be a part. of the lane, had been 
accustomed to drive over it to get to 
Ins stable, doing so in the exercise of 
w supposed right as one of the public, 
& not as an casement to his land :— 
Hield: he had not acquired any right 
to use the strip.—ADAmMsA v. Fam- 
WEATHER (1906), 7 O. WLR. 785: 8 
O. W. R. 886; 13 0. L. R. 490.—CAN. 


sb. Dominant d servient tencment an 
same occupation —Occupation of servient 
tenement wrongful.|\—The time for 
acquisition of an ecusement by prescrip- 
tion does not run while the donunant, 
& servient tenements are in the ocecu- 
pation of the same person, even though 
the occupation of the servient tenement 
be wrongful & without. the privity of 
Hy hae Ly ae ah Na vt. FERGUSON 
(1894), ~ KR. 3235 affd. (1895 
24 8. C. R. 703.—CAN. wees 2 


PART III. SECT. 3, SUB-SECT. 4.—B. 
339 iv. ——.}-Pltis. & defts. 








occupy Jands very near each other, the 
Jand of a third party intervening 
between. Defts. had been taking 
water, flowing through an artificial 
channel, into their land, for the purpose 
of irrigation, for nearly thirty-two or 
thirty-five years without interruption, 
every monsoon through the land of the 
third person, by cutting the ridge 
(ail) of a plot of land, belonging to 
pltfs., in one place. Pltfs. sued for 
permanent. injunction to restrain defts. 
from cutting the ail-—-Held: defts. 
had acquired a prescription nght to take 
water by cutting the ail.—DBIPIN 
BEHARI GHATAK 1. RAMNATH GHATAK 
(1929), I. L. lt. 56 Cale. 161.—IND. 

sc. Contunuous user—Right exercised 
from year to year.|—ITTeld : where deft., 
in an action for trespass to land, claimed 
a right of way by prescription over the 
land, it} was necessary for him to show 
continuous user of a definite way & 
exercise of the right from year to year. 
—Prrnipras wv Myrrre (1913), 12 
EK. L. i. 537.—CAN. 

sd. Whether as of right or by 
permission.J—lD tf. & deft. were the 
owners & occupiers of adjoming farms, 
& deft. claimed to have acquired, by 
prescription, a meht of way over 4&4 
road or track on pltf.’s property. The 
way over plitf.’s property had been used 
by deft. whenever he wished to vint 
his brother or whenever he wished to 
go past his brothor’s house mto the 
main road. Deft. used the way for 
ull the purposes for which he required 
to use it in connection with his farm. 
This user commenced at a time when 
erat farm was owned by = deft.’s 
ywother & continued through subse- 
quent. changes of occupancy until & 
since pltf. became the owner & occupier 
of the farm. Pltf. alleged & deft. 
denied that permission had been given 
to deft. to use the road, & that the use 
of the road by deft. was not as ao right: 
—Held: deft.’s right of way over the 
road had been established.—AUBSTIN v. 
hue [1927] W. A. L. R. 55.-- 
A e 


PART III. SECT. 8, SUB-SECT. 5.—A. 


345 i. Origin of doctrine.)-——When en- 
joyment of a right of casement has con- 
tinued uninterrupted for a long scries 
of years, such enjoyment shou'd be 
attributed to a legal origin, & the ct. 
should presume a grant or an agrec- 
ment.——-TINKOWRI, ETC. v. RAM, ETC. 
(1922), I. L. R. 50 Cale. 356.--IND. 


PART III. SECT. 8, SUB-SECT. 5.—E. 


se. Proof of commencement of ten- 
ancy — User tnmemorial.) — Where 
the origin of a tenancy 1s known, but 
the origin of a right of easement has 
not been traced, the tenancy does not 
rebut the presumption of a grant which 
arises upon proof of immemorial user. 





[1926] A. C. 355. 


389. Add. Annotation :—As to (3) Refd. Slack ». 
Leeds Industrial Co-op. Soc. 


(1924), 04 


435. Add. Annotation :—As to (1) Refd. Stoncy v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 


— 


—TINKOWRI, KETC. v. RAM, ETC. (1922), 
I. L. R 50 Cale. $56.—IND. 


PART III. ae SUB-SECT. 6.— 
( i. 
ti. S. P. Subba RAO vw. LAKSHMANA 
Nao (1925), 1. L. R. 49 Mad. 820.— 
IND. 
t ii. ~--CARPET IMPORT Co., 
LTD. vw Beat & Co., Lrp., [1927] 
N. Z. L. JR. 37.—N.Z. 


PART III. SECT. 3, SUB-SECT. 6.— 
C. (b) ii. 

4183 i. Evidence that user not of right 
—Parol licenec granted during statutory 
period. j—-Paro) licence is of no moment 
unless it a8 apphed for & granted 
within the period of forty years pre- 
beribed by Limitations Act, R. S. O., 
1914, 8. 35,1n which case it will negative 
the enjoyment of the easement as of 
night for forty years.—Bownks v. RED, 
119294) 2 D. L. RR. 399; 64 0. L. KR. 
2538.—CAN. 


PART III. SECT. 3, SUB-SECT. 6.— 
C. (b) iii. 
ei, ——-- EW ay. |—FERGUSON v. INNES 
(1895), 24 s. Cs. hi. 7U03.—CAN, 
PART III. SECT. 8, SUB-SECT. 6.— 


- (a) i. 

sf. Irorty years — Whether conclu- 
sive.] — Limitations Act, R. SS. O., 
1914, 8. 35, »nakes a@ mght which has 
been enjoyed for the full pemod of 
forty yeurs indefeasible, unless it 
appears that 1t was enjoyed by virtue 
of some consent or agreement expressly 
given by deed or writing.—BoWks Vv. 
ReEib, (1924) 2 D. L. R. 399; 54 
O. L. lt. 253.— CAN. 

433 i. Against whom time computed— 
Reversvoner. |— FisuNHAULR tv. WHY- 
NACHT (1902), 35 N.S. HR. 295.— CAN, 


PART III. SECT. 5, SUB-SECT. &. 


sg. Pica of user— lioad unthin well- 
defined limits—Shght vanation of via 
tritia—Suficrent.)—BowrEs wv. REID, 
[1924) 2 DL. R. 399; 54 0. L. R. 
253.—CAN. 


PART IV. SECT. 1. 


sh. Whether assignable.J—In Juy, 
1916, deft. & another granted to §, a 
night to lay down a tramway through 
deft.’s land for the purpose of removing 
S.’8 timber. In 1919 S. assigned his 
ngzhts under the agreement to pltf., 
who continued to use the tramway. 
The assignment was known to deft., 
who raised no objection. Deft., in 
Aug. 1922, placed obstructions across 
the tramway. On a motion for an 
injunction, deft. contended that the 
contract granting the tramline was not 
assignable :—Held > the grant was not 
a personal one, & pitf. had an equitable 
interest by assignment from S. in the 
easement.—MACDONALD v. PEDDLE, 
(1923) N. Z. L. R. 987.—N.Z. 
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Vol. XIX.—Easements. Cases 482— 541. 


Part V.—Preservation and Repair of Easements. 


482. Add. Annotation :-- Refd. Sack v. Jones, | 483. Add. Annotation :—Refd. Metropolitan Water 


[1925] Ch. 235. 


Board v. L. & N, E. Ry. (1924), 181 L. T. 123. 


Part VI-—Extinguishment of Easements. 


Add. Annotation :—Cenerally, Refd. Aldridge 
v. Wright, [1920] 2 K. B. L17. 

Add. Annotations :—As to (1) Apld. Swan v. 
Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [1925] A. C. 227. 

Add. Annotation :—As to (2) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 


Add. Annotation :—Refd. Swan v. Sinclair, | 


[1925] A. C. 227. 

Add. Annotation :—Refd. Swan v. Sinclair, 
A. C. 227. 

Add. Annotation :—As to (1) Refd. Swan 

Sinclair, [1925] A. C. 227. 

For the paragraph in the original volume sub- 

stitute the following paragraph :— 


—— Acquiescence in obstruction of way. |— 


In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 
& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Road, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot | 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of & subject to the right of way. 
The purchaser of Jot 1 let it for a term of 
fifty years, which expired on June 15, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
he purchased the fee simple of lots 2 & 3, 


541, 


with the benefit & subject to the right of way. 
Deft. was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the pruposed 
roadway, the garden walls dividing the several 
lots remained intact, & the wall separating 
Jot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of 

of Church Road, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pitf., in anticipation of the 
expiration of his Iease, proposed to build a 
garage on Jots 2 & 3. With that object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & erected gates there, & he 
also raised the level of the rear portion of 
Jot 2; & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft. blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce his right of way against 
the deft.:—Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent.—Swan 
v. SINCLAIR, [1925] A. C. 227: 94 L. J. Ch. 
104; 182 L. 7.577; 89J.P.38; 41T.L. R. 
158; 22 L. G. R. 705, H. LL. 


Add. Annotation :—Mentd. Public Trustee 2. 
Lancaster Duchy, [1927] 1 KB. 516. 


PART VI. SECT. 2, SUB-SECT. 2.—B. 


507 i. Non-user alone as presumption 
of abandonment—A bandonment question 
of fact.|—While mere non-user is not 
sufhcient to amount to abandonment 
of a right of way, it is a fact to be taken 
into consideration, as it is from all 
buch facts that the ct. has to decide 
whether or not a cloar intention to 
abandon can be inferred or 1s mdicated. 
Where pltf., & his predecessors in title 
had failed to exercise a right of way 
had fenced off their land, so as to 
shut off the mght of way & had omitted 
any specific mention of the ryght m 
various conveyances :—/feld; an aban- 
donment was established.—Curisto- 
PHER t. COUEN (1924), I. L. R.2 lan. 
534.—IND. 

508 v. ——.]—Non-user is not. of 
itself evidence of abhandonment.— 


NANTAIS 0. PAZNER, [1928] 4 D. L. ht. 
258; 590. L. K. 318.—CAN, 

508 vi. ——- Onus of proof.)—Lis- 
COMBE @ MAUGHAN, [1928] 3 D. L. kt. 
397; 62 0. L. Lt. 328.--CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 


li. .}—Tho unity of the dor- 
mant & servient estates in the same 
person oxtinguishes the casement 
appurtenant to the dominant. estate.— 
TINKOWRI, ETO. v. JtAM, TC. (1922), 
I. L. Kh. 50 Calc. 356.—IND. 

l ii. Easement of support.}— 
ACK v, SMitH (1880), 5 A. R. 341. 
—CA 








549 i. Unity of possession without 
unity of sersin-—Suspension of easement 
—Water.J—TiINKOWRI, ETC. v. RAM, 


| ak (4922), I. L. R. 50 Cale. 356.— 


ND. 


n i, —-— ~-—.]}--An casement may 
be revived after tt has boen ex 
tinguished, by the union of the domin 
ant & servient tenements im om 
owner, by their subsequent severance 
provided the easement is apparent 
continuous & essential to tho enjoy 
ment of the dominant tenement.— 
TINKOWRI, ETC. v. Ram, ETC. (1922), 
I. L. KR. 60 Cale. 356.—IND. 


PART VI. SECT. 4. 


sk. Sale of servient tenement for 
fares under statutory power.1—UOnder 
Calgary Charter a salo for taxes of the 
servient tenement does not extinguish 
a true eascmnent.— H OTCnINGs v. CAMP- 
BELL, WILSON & Horne, LTp., [1924] 
9D). b. R. 200: 1 W. W. R, 10703 20 
Alta. L. R. 275.---CAN. 


Cases 581-795. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part VIl—Rights of Way. 


581. In the cross-references following this case for 
**Church ways. |—See Hiaguways,’” substitute 
“Church ways.]—See ECCLESIASTICAL Law, 


p. 307, post,” 


598. Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 


607. Add. Annotation :—Distd. Aldridge v. Wright, 


[1929] 2 K. B. 117. 


641, Add. Annotation :—Refd. Taylor v. British | 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 


684. Add. Annotation :—Consd. S. E. Ry. v. 


Cooper, [1924] 1 Ch. 211. 


687. Add. Citations :—[1924] 1] 
L. T. 273; 88 J. P. 37. 


Add. Annotations :—As to (2) Refd. Birkdale 


PART VII. SECT. 1. 


566 ii. ——— <Ayreement between co- 
owners. J—Deft. & I., each of whom 
owned one-half of a lot of lund, ontered 
into an agreement for a nght of way 
to a building in the rear, each con- 
tributang from bis half one foot nine 
inches, so ak to make a right of way, 
three feet sixv uiehes in width :—Held : 
the deed providing for the establish- 
ment of the way must be construed as 
a mutual conveyance from each party 
to the other of an interest in the land 
necessary to be used in common for 
the alleged ryght. of way, & uot us an 
agreempent to establish a mght of way 
by grant or otherwise.~—TRAVIS IN- 
VESTMENT Co. » Powrr, [1925] 1 
D. L. hi. 282: 57 N.S. BR. 482.—CAN., 


r. For ‘ BADHANATII ”’ read “* Rap- 
HNANATH.’”’ 


PART VII. SECT. 2, SUB-SECT. 5. 


602 i. Matent of user of way—Crant 
subject to existing obstruction. |—Whben 
aright of way is gravted over land on 
which there exists an obstruction at 
the date of the grant, it ig a question 
of interpretation of the grant) whether 
the easement is subject. to the obstruc- 
tion or free from it.--Sprar v. Row- 
LATT, [1924] N. Z. L. R. 801.—N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.—D. 


g i. ---—.J— FIELDER v1, BANNISTER 
(1860), 8 Gr. 257. —CAN, 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (a). 

683 v. ---—.J—TRAVIS INVESTMENT 
Co. vr. POWER, [1925] 1 1D. L. KR. 232; 
57 N. 8. R. 432.—CAN 

Bi, -—-—— ——-.]— Where there was a 
grant of way to & from claimant’s 
warehouse solely for the purpose of 
taking goods to & from the warehouse, 
& at the time of the grant claimant 
had no building which cowd be de- 
scribed 28 a warehouse, but was then 
contemplating the building of one :— 
Heli: when the grant warn made the 
parties must have ttended to create 
aright of way in connection with the 
warehouse to be erected in the future, 
& the grant ought to be so considered, 
—PaTERSON & Barr, LTp. «. O'Tago 
UNIVERSITY, [1925] N. Z L. R. 191.— 


District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. Generally, Mentd. 
Kelly v. Barrett, [1924] 2 Ch. 379. 


721a. Includes motor cars.|—A.-G. v. HODGSON, 


Ch. 211; 130 284. 


[1922] 2 Ch. 429; 91 L. J. Ch. 426; 127 
L. T. 329; 87 J. P. 121; 38 T. L. R. 601; 
66 Sol. Jo. 538; 20 L. G. R. 425. 

788. Add. Annotation :—Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

743. Add. Annotation :—Consd. S. E. Ry. ». 
Cooper, [1924] 1 Ch. 211. 

754. Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. 


(1925), 94 L. J. Ch. 


795. Add. Annotation :—As to (1) Apld. Oldham v. 








PART VII. SECT. 6, SUB-SECT. 3.— 
B. (b). 


690 i. Limited by user proved—-Only 
when terminus ad quem of special 
mature.}—The only cases in which 
servitudes of way acquired by pre- 
scription are limited by reference to 
the purposes of the traffic carried by 
them are those cases in which there 18 
some special feature attuched to the 
terminus to which the roadway leads, 
as in a way to a mill, kirk, or peat 
M0K88.--CARSTAIRS ¥. SPENCE, [1924] 
8. C. 380.—SCOT. 


PART VII. aaa 6, SUB-SECT. 3.— 


716 i. Whether way for general pur- 
poses.}— Where proprietors of certain 
lands sought to interdict the pro- 
prietor of adjoining lands from carting 
building materials for dwelling-houses 
over a roadway or track which 
traversed their lands :—/eld: dumng 
a period defenders had acquired a 
servitude right of access for cart 
traffic; & the fact that the carting 
had been for agricultural purposes did 
not limit the servitude to a right of 
passage for such purposes, but a right 
of access aE curt for al] purposes, 
including the carting of building 
materials, had been acquired.—Cak- 
STAIRS v. SPENOK, [1924] 8. C. 380.— 
SCOT. 

7186 ii. ——.]—Where a dominant 
owner, who has acquired a right of 
way ovor the sorvient heritage for the 
agricultural uses of his land, seeks to 
use that right of. way for non- 
agricultural purposes, he has a right 
to do so, provided that additional 
burden is not thereby imposed on 
the servient heritage.—MANCHERSHA 
SORABIT v. VIRJIVALLABRDAS JEKI- 
a (1926), I. L. R. 50 Bom. 635.— 


PART VII. sae es SUB-SECT. 3.— 
. (a). 

764i. Method of—Whether 
reasonable.J—Deft. leased to pltf. an 
inland, stauding in a shallow lake, 
which in the dry season became a 
muddy marsh. Tho land surrounding 
the island belonged to deft., & the 
lease provided that pltf. should have a 
right of way across it, nothing being 
said as to the mode of exercising the 
right. Pltf. having built a treatle 





Sheffield Corpn. (1927), 136 L. ‘I’. 681. 


bridge from the island to the main 
land :—Held: pltf.’s mode of user was 
reasonable, & deft. was not justified in 
interfering with the bridge.—BuTCnART 
v. DOYLE (1897), 24 A. R. 615.-- CAN. 


sl. Removal of existing obstruction 
—Way granted free of obstruction. |— 
Where a right of way is granted over 
Jand on which there exists an obstruc- 
tion at. the date of the grant, but free 
from it, it is for the grantee to got rid 
of the obstruction by his own act. 
The grantor 1s not under any obligation 
in the absence of a contract to that 
effect.— SPEAR v. RowatTt, [1924] 
N. Z. L. R, 801.— eke 


PART VII. aaa 6, SUB-SECT. 3.— 


a ¢ 


759 i. General rule.]~—— Apart from 
special custom or express contract, the 
owner of a servient tenement is not 
bound to exccute any repairs necessary 
to ensure the enjoyment of the ease- 
mevt by the owner of the dominant 
tonement.— SPEAR v. ROWLATT, [1924] 
N. Le L. R. 801.—N.Z. 


PART VII. SECT. 8. 


pi. —— —~ —  }|—left. having, 
by grant, « right of way over a strip of 
land, the proporty of pltf.:—Held: 
pltf. was entitled to erect a fence 
upon the boundary between the stmp 
& doft.’s land, allowing deft. reasonable 
access by a gate or gates to the way .— 
LEWIS v. WAKELING (1923), 54 O. L. R. 
647,.—CAN. 


si, —— —— No duty on domnant 
owner to close.J)— A landowner over 
whose holding an adjoining owner had 
a goncral mght of way erected a gate 
across the passage over which the right 
existed, ‘I'here was no intention on the 
part of the servient owner to derogate 
from the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gate open after he had 
used the wey The servient owner, 
suing by civil bill, claimed damages 
for the failure & refusal by the dominant 
ownor to close the gate. No actual 
dumago was caused :—-Held: the gate 
having been erected by the servient 
owner in the reasonable & proper 
exereise of his rights own. 
property, that an obligation was cast 
upon the dominant owner to shut it.— 
GEOGHEGAN v. HENRY, [1922] 21I.R.1, 


— 


Vol. XIX.—Easements. Cases 8380—1226a. 


Part VIIl.—Light. 


830. Add. Annotation :—As to (6) Consd. Slack s. 3.—Foster v. Lyons & Co., [1927] 1 Ch. 
v. Leeds Industrial Co-op. Soc. (1924), 94 219; 96 L. J. Ch. 79; 136 L. T. 372; 70 Sol. 
L. J. Ch. 46. Jo. 1182. 


831. Add. Annotation :—Mentd. Pontardawe eet ; 
R. D. C. v. Moore-Gwyn, [1930] 1 Ch. 656, 908 2dd.) dmetation © Generally, Menta. John 


850. In passage commencing “ Held: (3) in order 











to satisfy Prescription Act, 1832 (c. 71), 8.2,” 934. —-—.]—The standard as to the amount o- 
for ‘‘s. 2” read ‘‘s. 3.”’ light required to be left so as to prevent 
858. Add. Annotations :—Consd. Foster v. Lyons a nuisance is an absolute one, & if an ob- 
(1926), 70 Sol. Jo. 1182. Mentd. Rye v. struction to an ancient light renders a room 
Purcell, [1926] 1 K. B. 446. inadequately lighted & causes an actionable 
896. Add. Mindless As to (1) Refd. Rye v nuisance, the obstruction does not cease to 
Purcell, [1926] 1 K. B. 446 ; be actionable because the room is pbuated in 
es see alee tite ; ; a manufacturing town.—HorRToN’s ESTATE, 
Piet es ioe UU Te ee Lr. v. Bearriz, Lrp., [1927] 1 Ch. 753 96 
: ity : L. J. Ch. 15; 1386 L. T. 218; 42 T. L. KR. 

898a. -—A reservation in a lease 701; 70 Sol. Jo. 917. 


empowering the lessor to build on adjoining : 
land, notwithstanding such building might 956. Add. Annotation :—Consd. Slack v. Leeds 


obstruct any lights on the demised land, Industrial Co-op. Soc., [1924] 2 Ch. 475. 
preveuts the lessce from acquiring a right to 982. Add. Annotation :—As to (1) Refd. Slack v. 
light under Prescription Act, 18382 (c. 71), Leeds Industrial Co-op. Soc., [1924] 2 Ch. 475. 


Part 1X.—Water. 


997a. ——~ Water from pond.|—A right to 1016. Add. Annotation :-—Apld. Attwood v. Llay 
take water trom the pond of another is a Main Collieries (1925), 70 Sol. Jo. 265, 
mere casement, & not a profil a prendre.— 


MANNING v. WaspatE (1836), 5 Ad. & Wl. 4447, Add. Annotations :—Consd. Ilford U. D. C. 
798; 2 Har. & W. 431; 1 Nev. & P. K. B. v. Beal & Judd, [1925] 1 K. B. 671. Refd. 


172; 61. J. K. B. 593 111 1. BR. 1353. Noble v. Harrison, {1926} 2 K. B. 332. 
2{nnotations -—Apld. Franks v. Quinsee (1839), 2 Will. Woll. 
& H. 08, Race v, Ward (1855), 4 iW. & B. 702. 





Part X.—Support. 


1165. Add. Annotations :—Refd.QGraigola Merthyr 1228. Add. Annotation :—Apld. Sack v. Jones, 


Co, v. Swansea Corpn., [1928] Ch, 31. Mentd. (1925] Ch. 235. 

Martins v. Fowler, [1926] A. C. 746. 1226a. Whether party-wall entitled to support— 
1174. Add. Annotation :--Refd. Aldridge v. Wright, From adjacent building.|—Pitf. & deft. were 

[1929] 2 K. B. 117. the owners of adjoining houses, separated by 
1193. Add. Annotation :—Consd. Ilford U. D. C. a party-wall, & with implied mutual rights of 

v. Beal & Judd, [1925] 1 K. B. 671. support. Pltf. alleged that owing to lack 


of repair & underpinning deft.’s house was 


1195. Add. Annotation :—Generally, Mentd. subsiding, dragging the party-wall over, & 


Graigola Merthyr Co. v. Swansea Corpn., 


thereby damaging pltf.’.s house :—Held: 

Oca been plitf.’s allegations had not been substantiated 
1206. Add. Annotation :—Refd. Aldridge v. Wright, by the evidence. Semble: even if they had 
[1929] 2 K. B. 117. been substantiated pltf. would have had no 





PART IX. SECT. 2, SUB-SECT. 2.—C. | estates—Knjoyment of irrigation rights | tho lateral support sufficient to mam- 
1035 iii. — ~—.]—Carrer v. Suppany | Continued by tenant.|—Where the ten- tain the soil on his neighbour’s adjoin- 
(Ont.), [1927] 1 D. L. R. 812.—-CAN ancy in execution of a rent decree was | ing land in its natural state.--METRO- 
: Sosa ; : sold & purchased by the landlord, but | PomITAN Lirg Assuranck Co. tv. 
the tenant continued in occupation in ee a (1924) 2 D. L. R. 9423; 2 
PART IX. SECT. 3. UN IeaHan ee enjoyment of te rigat W. W. RK. 981.—CAN. 
1133 iii, ——.]—ForTiIn v. Caron | 9% (rigation © sent Wer Rupees: B-SECT. 1.— 
tially enhanced :-—Held: in such cir- | PART X. SECT. 1, SU - 1. 

cum); ee D. L. BR, 936.—CAN, cumstances the right of irrigation was B. (b). ; 
_sm. Irrigation _from_ tank—Prescrip- | not extinguished, but momentarily 1189 i. Weight of building contribul- 
tion by lessee.|—In India, a tenant can | suspended & revived.-~TINKOWRI, ETC., | ing to subsidence.]—- Where a person by 
establish his right to irrigate his field | v. Ram, prc. (1922), 1. L. R. 50 Cale. | an excavation on his land causes sub- 
from his landlord’s tank by proof of | 356.—IND. sidence on his noghbour’s land, 
tpen & cou nue user from wae because of the edd d weleHt oe ae 
mmemorial.—TINKOWRI, ETC. vy. RAM, ing thereon, be is no able. e 
nTO. (1922), I. L. R. 50 Cale, 356.— | PART X. SECT. 1, SUB-SECT. 1.— | nefenbour is not cntitied to sufficient 
IND. A. (b). support to eee ae oe 
1143 i. General rule— Support in | MrrroroLiran LIFE ASSURANCE Co. 
PART IX. SECT. 4. natural state.)}—-A person thast. not | v. McQuEEN, [1924] 2 D. L, R. 912; 

sn. Unity of sein for different | excavate on his land so as to destroy | 2 W. W. R. 981.— CAN. 


Cases 1226a—1406a. 


cause of action.— Sack v. JonEs, [1925] Ch. 


235; 94 L. J. Ch. 229; 133 L. T. 129. 


| 1231. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Add. Annotation :—As to (2) Refd. Brooke 
v. Bool, [1928] 2 K. B. 578. 


Part Xl.—Miscellaneous Easements. 


1270. Add. Annotation :—-Refd. Vanderpant  v. 
Mayfair Hotel Co., Ltd., [1930] 1 Ch. 188. 
1282. Add. Annotations :—Consd. L. C. C. uv. 
Hackney B. C., [1928] 2 K. B. 588. 
Back v. Daniels (1924), 69 Sol. Jo. 160; 
Jlackney B. C. vw. 
Board (1924), 131 L. T. 136. 


Refd. 


Metropolitan Asylums | 


1302. Add. Annotation :—Mentd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


1322a. To attach creeper to wall.|}—SimMpson v. 
WEBER, No. 204a, ante. 


1322b. To attach post to wall.|—Smpson v. WEBER, 


No. 204a, ante. 


Part XIl.—Disturbance of Easements. 


1330a. ——— ———.]-- PENWARDEN v. CNING (1829), 
Mood. & M. 400; 178 I. R. 1208, N. P. 


Annotations :—-Consd. Bryant 7. Foot (1867), L. 1. 2 Q. B. 
161; Dalton » Angus (1881), 6 App. Cas. 740. 


1352. Add. Annotation :—As to (2) Consd. Free- 
born v. Leeming, [1926] 1 K. B. 160. 


1356. Add. Annotations :—<As io (2) Consd. Slack v. 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 
475; Horton’s Estate v. Beattie (1926), 42 
T. iL. RR. 701. Refd. Karnworth v. Man- 
chester City Corpn., [1920] 1 K. B. 533. 

1396. Add. Annotation :—Refd. Slack v. Jueeds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 

1399. For the paragraph in the original volume 
substitute the following paragraph :— 

—-—-.] — Chancery Amendment Act, 1858 
(c. 27), 5. 2, confers on the Ct. of Ch. juris- 
diction to award damages in licu of an in- 
junction in the case of a threatened injury. 
Notwithstanding the repeal of that Act by 
Statute Law Revision & Civil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 
1873 (c. 66), 8. 16, & Statute Law Revision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Amendment Act, 1858, s. 2. 

Where therefore an action was brought in 
the Ch. Div. for an injunction to restrain an 
obstruction of ancient lights, & the ct. found 
that defts.’ buildings when completed would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken place :—AHeld: the ct. had jurisdiction 
to award damages in lieu of an injunction. 
LEEDS INDUSTRIAL CO-OPERATIVE SOCIETY, 
Lyrp. v. SLACK, [1924] A. C. 851; 93 L. J. Ch. 
436; 131 L. T. 710; 40 'T. I. RR. 745; 68 
Sol. Jo. 715, 1. L. 3 revsg. S. C. sub nom. 
SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
Society. Lrp., {1923] 1 Ch. 431, C. A.; sub- 
sequent proceedings, [1924] 2 Ch. 475, C. A. 


1399a. -]—In an action brought by pltf. 
against deft. socicty for an injunction & 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.’ 
buildings when completed would cause an 
actionable obstruction to pltf.’s lights, but 








that no such obstruction had yet taken place, | 


PART XII. SECT. 2, SUB-SECT. 2.— 
B. (a). 


st. Afortgagee—- Though not in pos- 
session. }---A nitgec. of land, though not 
in possession, has a right to have his 


security left unimpaired, & if the owner 
of adjoiningland excavates on the mort- 
gaged land, although the mtgee. may 
not be entitled to maintain un action 
for trespass, he has a right of action CAN. 
for injunction or damages, independent 


& he expressed the opinion that the interfer- 
ence with plté.’s legal rights when the building 
was completed would be small, & could be 
adequately compensated by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Guana Co. 
(1889), 483 Ch. D. 316, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, & he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision, & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits:—Held: the 
findings of the judge brought the case within 
the ‘‘ good working rule’’ suggested by A. L. 
Situ, J.J., in Shelfer v. City of London 
Electric Lighting Co., No. 13856, ante, as that 
which might guide the ct. in exercising the 
discretion given it hy Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by anything that was decided in 
Colls v. Home & Colonial Stores, No. 8380, 
ante; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereot an inquiry directed as to damages. 
—SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
Society, Lrp., [1924] 2 Ch. 475; 94 L. J. Ch. 
46, C. A. , 

1406a. Erection of building interfered with 
acquiesced in by defendant.|—Where pltf. & 
deft. held adjoining pieces of ground under a 
common landlord, & pltf., with the licence of 
the landlord, & without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft. so building as 
to obstruct the lights of pltf.’s manufactory 
pending trial—-CRooK v. WILSON (1855), 3 
W. R. 378. 





of any that the owner of the mortgaged 
land might have.—METROPOLITAN LIFR 
ASSURANCE Co. v. MCQUEEN, [1924] 
2D. L. R. 942; 2 W. W. R. 981.—~ 


1408. Add. Annotation :—-As to (1) Consd. Slack 
v. Leeds Industrial Co-op. Soc. (1924), 94 


L. J. Ch, 46. 


1442a. ——— Against lessee—Freeholder not party 
to action—Light.|—Barnus v. ALLEN (1927), 
64 L. Jo. 92; 161 L. T. Jo. 88. 


Vol. XIX.—Easements. 


Cases 1408-—1589. 


1444a, ——.]—Sriack v. Legps InpusTRIAL Co- 
OPERATIVE Society, Lrp., No. 1399a, ante. 


1471. Add. Annotation :—Folld. Tlorton’s Tstate 
v. Beattie (1926), 


42 T. L. R. 701, 


Part XIIl—Profits a Prendre. 


1503. Add. Annotation :-—Generally, Refd. Stoncy 
v. Kastbourne R. C. & Devonshire (1926), 95 


L. J. K. B. 312. 


1570. Add. Annotation:— As to (2) Refd. The 


Fagernes, [1926] P. 185. 
1573. Add. Annolalions: 


PART XII. SECT. 2, SUB-SECT. 2.— 
D. (b) i. 

1451 iii. —-—~ ---— J—Under Specific 
Kelief rea 1877, the question of an 
injunction "to restrain a party frou 
erecting a building xo as to interfere 
with his neighbour's easements of hebt 
& air prosents itself in a different hgbt 
to what it does 1u the Engush cts.; & 
the ct. has a dweretion, & may issue 
an injunction where the myury 1s such 


-—Gienerally, Mentd. The 


Car learth 9 


The Otarama, [1927] DP. 93; 


Lagan Navigation Co. v. Lambeg Bleaching, 


Dveing & Finishing Co., [1927] A. C. 226, 


that pecuniary compensation would 
not afford adequate relief.—- MAHOMED 
AUZAM ISMAIL v. JAGANATH JAMNADAS 
(1925), I. L. 2. 3 Ran. 230.-—-IND. 


PART XIII. SECT. 4, SUB-SECT. 1.—A. 


sw. Who may acquire -— Publie ]-— 
Though the public cannot acquire 
ownership of alaud,it can acquire profits 
a mrendre over itp by grant.—Uesan 
Kasim SAIT v. SECRETARY oF STATE 


1589. Add. Annotutions : 
Fisheries, (192512 K. B. 18; 
f1928] 2K. 


~Refd. Abrahams 7. Mac 
Roe vw. Russell, 
3. 117. 


KOR Inna (1923), I. L. R. 47 Mad. 
116.—IND. 


PART XIII. SECT. 4, SUB-SECT. 2.—B. 


1536 i. The publie.j-—-Vhongh the 
puble cannot acquire ownership of a 
lund, 31 can acquire profits a prendre 
over il by preseription.——~USsAN KASIM 
Sar ot SECREPARY OF STATR FOR 
INoiA (1923), I. L. it. 47 Mad. 116.--- 
IND. 


Cases la—1063. 


IKNGLISH AND EMPIRE DicEest SUPPLEMENT. 


ECCLESIASTICAL LAW. 


Part |—In General. 





1a. Church Assembly—Legislative Committee.] 
Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capacity.—-R. v. CHorncn ASSEMBLY 


COMMITYEE & CITURCII 
ASSEMBLY, Hae pp. HAYNES Smrvrn, [1928] 
1K. B. 411; 977. J. K. B. 222; 188 I. 'T. 
399; 44 T. L. R. 68; 71 Sol. Jo. 947, D.C. 


LEGISLATIVE 


6. Add. Annotation :—Mentd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


Part IIl——Constitution of the Church of England. 


Add. Annotation :—Generally, Refd. BR. v. 
North, £2 p. Oakey (1926), 48 T. L. R. 60. 

Add. Annotations :—Gencrally, Mentd. Capcl 
St. Marv, Suffolk v. Packard, [1927] P. 289; 
Re Article X of Articles of Agreement for 
& Ireland 


16. 


36. 


Treaty between Great Britain 
(1928), 45 T. L. R. 57. 

Add. Annotation :—. As to (1) Refd. Re Mason 
(1928), 97 L. J. Ch. 321. 

Annotations :—-For ‘‘ Re Letters Patent No. 
139,207, Re Carbonit Akt., [1923] 2 Ch. 504,” 
read ‘‘ Rc letters Patent No. 139,207, Le 
Carbonit Akt., [1924] 2 Ch. 53.” 

Add. Annotation :— Gencrally, Mentd. Swift v. 
Board of Trade, [1926] 2 K. LB. 131. 

Add. Annotation :—As to (2) Consd. Vincent v. 
St. Magnus the Martyr, etc., [1925] P. 1. 

—— Former Royal chapel---Grant by Crown 
for use as parish church.| - The ct. held that 
the rector & the parish church of St. Mary, 
Siafford, in the diocese of Lichfield, were 
subject to the ordinary episcopal jurisdiction, 
including the right. of visitation.—-LICHFIELD 
(Bisnor) v. LAMBERT (1929), 46 T. I. R. 24. 
Add. Annotation :-—-As to (3) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
Add. Annotation :- -Refd. BR. v. Church 
Assembly Legislative Committee & Church 
Assembly, Ex p. Waynes Smith (1927), 44 
1, da te. 68. 

Add. Annotation :—As to (2) Refd. KR. v. 
North, £a p. Oakey (1926), 43 T. L. R. 60. 
Add. Citations :—sub nom. AYER v. ORME, 2 
Dyer 22lb; Ben. 129; sub nom. ANON., 
Dal. 58; 1 And. 9 

Add. Annotations :- Refd. Cromwel’s Case 
(1601) 2 Co. Rep. 69b ; Lyn v. Wyn (1665), 
OQ. Bridg. 122. 

Add. Annotation: --- Mentd. Beaumont v. 
Jeffery (1924), 40 T. L. I. 796. 

Add. Annotation :—~-Mentd. Vanderpant v. 
Mayfair Hotels Co.. | 1930} 1 Ch. 138. 


Or tee ene retrace — 


70. 
135. 


185. 


185a. 


199. 
270. 


276. 


306. 
356. 


ii. -—-—- -----— 


o PRE NDGIS v. 


PART I. 

1 i. Church—-Religious community — 
Nehiam—W hether provided for by con- 
stitution.) — BRENDZzIS ov. HaAgpiy, 
{19271 1 D. L. RR. 105], eu. Fs | 





rf Man. L. R. 
1 iii. 





WwW. WwW. It. 3013 36 Man. qu. KR. o@ 
—CAN. 





Hasyn, Ce 1 
.L. R. 1051; (1927) 1 W. W. R 
300.—CAN. 


ee 


Members adhering to original 


472. Add. Annotation :—Apld. Hauxton Parochial 
Church Council ». Stevens, [1929] P. 240. 





472a. Liability of lay-impropriation to seques- 
tration.|}—WaALWyYN v. AWBERRY, No. 2599a, 
post. 

472b. }- “The impropriator 





of an impropriate rectory in the receipt of 
the profits thereof is personally Jiable for the 
repair of the chancel of the parish church, 
although at the time of the conveyance to 
him of the lands forming part of the rectory 
he had no notice of the liability.~-HAuUxToN 


PAROCHIAL CHURCH COUNCIL vw. STEVIENS, 
[1929] P. 240. 
472c. —--— No notice of liability —At time of con- 


veyance of lands.|-- LIAUXTON PAROCHIAL 
CHURCH COUNCIL v. STEVENS, No. 472b, ante. 

475. Add. Annotation :- -Refd. Llauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 

482a. |—A. tenant of premises 
rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 
separately assessed :—-Held : qualified as a 
vestryman under Metropolis Management 
Acts, 1855 (c. 120), & 1856 (ce. 1123).—- 
GORDON v. WILLIAMSON, [1892] 2 Q. B. 459 ; 
6L L. J. Q. B. 820 5 67 L. T. 214; 57 7. P. 
166; 40 W. h. 692; $T. 1. Rh. 

Annotation :—Refd. ronan « oe Docks Co. v. Woolwieh 

Borough (1902), 71 L. J. $94. 

569. Add. Annotation nny to (3) Refd. R. v. 

North, Ex p. Oakey (1926), 43 T. L. R. 60. 

After this case add :— 

Right of presentation where patronage vested 

in parishioners. |—Sce No. 1U8la, post. 








627. 


716. Add. Annotation :-—Mentd. Hauxton Paro- 
chial Church Council v. Stevens, [1929] P. 
240. 

983. Add. Annotation :—Refd. Edwards v. A.-C. 


for Canada (1929), 46 T. Tu. Re 4. 


1063. Add. Annotation :—As to (1) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 





stitution entitled to use of church 
property. EET v. Haspiy, [1927 ] 
301; | 1D. L. R. 1051; [1927] 1 W. W. RB. 
301; sg oe L. R. 300.—-CAN. 
P. see GQ ov. TRAUTMAN 
(atte. , fose) 2D. R. 280; [1926] 
1 W. W. R. 912. ean. 


What amounts 





Effect of— 
con- 


Vol. XIX.—Ecclesiastical Law. 


Cases 1115 —1775a. 


Part IV.—Ecclesiastical Courts. 


1115. Add. Annotations :—-As to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Refd. Vincent v. St. Magnus the Martyr, etc., 
[1925] P. 1. 

1125. Add. Annotation :—Generally, Mentd. Capcl 
St. Mary, Suffolk v. Packard, [1928] P. 69. 

1145. Add. Annotations :—As to (1) Consd. Re 
Transferred Civil Servants (lreland) Com- 
pensation, [1929] A. C. 243. As to (8) Consd. 
Vincent v. St. Magnus the Martyr, etc., 
{1925] BP. 1. Generally, WRefd. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 


1146. Add. Annotations :—As to (1) Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (2) Consd. Re Transferred Civil Servants 
(Ireland) Compensation, [1929] A. C. 243. 

1148. Add. Annotation :—As to (2) Refd. R. v. 
North, #a p. Oakey, [1927] 1 K. B. 491. 

1149. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [192 | 
A. C, 243. 

1171. Add. Annotation :—Mentd. It. v. North, 
Ez p. Oakey (1926), 43 I’. L. R. 60. 

1280a. Alternative remedy.]—— Prohibition 
wil] issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
withstanding an appeal lie from such order 
to a higher ecclesiastical ct. & thence to the 
Privy Council.—R. ». Nori, Ea p. OAKEY, 
[1927] 1 K. B. 491; 96 L J. K. B. 77; 136 
rei T. 387; 43 T. L. BR. 60; 70 Sol. Jo. 118], 
» A. 

1331. Add. Annotation :-- Mentd. R. v. tlealth, 
Minister, Ka p. Davis (192), 141 1. T. 6. 

1349. Add. Annotation :—-Refd. R. v. North, Ex p. 
Oakey (1926), 43 'T. L. BR. 60. 


1872. Add. Annotation :—As to (1) Refd. Raeburn 
v. Raeburn (1928), 138 L. T. 672. 

1400. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


1413. Add. Annotation :—Mentd. Wankester v. 
Lankester & Cooper, [1925] P. 114. 

1503. Add. Annotation :—Mentd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

1504. Add. Annotations :—Generally, Mentd. Tate 
& Lyle v. L. & N. BK. Ry. & L. M. & S. Ry. 
(1926), 438 T. L. R. 49; Sheffield Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 

1549. Add. Annotations :—Mentd. Tate & Lyle v. 
L. & N. E. Ry. & L. M. & 8. Ry. (1926), 48 
T. L. R. 49; Sheffield Corpn. v. Tuxford, 
Same v. Morrell, [1929] 2 K. B. 180. 

1605. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, {1927] P. 289. 


1641. Add. Annotations :—-Mentd. Salvesen (or Vou 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; Berthiaume v. Dastous 
(1929), 45 T. L. R. 607. 

1721. Add. Annotations :—Refd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. C. 459. 
Mentd. Campbell v. Pollak, [1927] A. C. 732. 

1755. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 





PART IV. SECT. 6, SUB-SECT. 2.—D. action involving the construction of 
United Church of Canada Act, 1924 
(ec. 100) :-—J/Jeld : the ecclesiastical cts. CAN 


1217 i. Interpretation of statutes— 
Concerning spiritual matters.J—In an 


1756. Add. Annotation :—Refd. Vincent v. St. 


Magnus the Martyr, etc., [1925] P. 1. 


1768a. ——~ —_— --—-.]—Held: a faculty ought 
to issue for the removal of (1) a tabernacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 
the credence which had been used cere- 
monially, (5) a censer which had been used. 
ceremonially, (6) the Stations of the Cross, 
(7) a second Holy Table introduced after 
w faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
candles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament; a 
faculty ought not to issue for the removal 
of (IL) books & pamphlets displayed on 
tables in the church, (12) notices as to times 
when confessions could be heard, (13) notices 
asking for prayers for decewsed persons, (14) a 
kneeling stool used by persons making their 
confessions, & (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a contirmatory 
faculty ; a faculty ought not to issue for the 
removal of (16) a crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty till further order ought 
to issue in respect of it; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the Holy Table which had been proved 
to have been the object. of veneration, the 
rector having undertaken not to genuflect 
to it or cense it, & not to allow any other 
officiating clergymen to do 80, & a con- 
lfirmatory faculty till further order ought to 
issue in respect of it. 

(18) Memorials purporting to be signed by 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a facultv suit.--CAPEL ST. 
MARY, SUFFOLK (RECTOR  & SHURCH- 
WARDENS) v. PAckAaRD, [1927] P. 289; sub- 
sequent proceedings, [L928] P. 69. 


1775a. ‘“* Till further order.’*!—(1) 
Where a cause of faculty has been remitted 
by the Ct. of Arches to a consistory ct. to 
decree a faculty as directed by the Ct. of 
Arches, a party to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ct. of Arches by 
way of the assertion of a grievance. & the Ct. of 
Arches may hear & determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory facultiv 
‘that if any of the articles included in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ’’ is an improper con- 
dition, & such a condition is not. substantially 
similar to, but wholly different from, a con- 





wm 


only had 
DRYSDALE 


Cases 1775a—2797. 


dition that the faculty is granted “‘ till further 
order.”’ 


(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matters 
which are proper to be included in each.— 
CAPEL Str. Mary, SurrorK (Rector & 
CHURCHWARDENS) v. PACKARD, [1928] P. 69. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


1784. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

1785. Add. Annotation :—Mentd. St. Nicholas 
Acons, Iondon v. L. C. C., [1928] P. 102. 

1789a. Cause remitted to decree faculty—Objection 
to condition proposed to be inserted in faculty 
~—Right of aggrieved party to appeal.|—-CAPEL 
St. Mary, SUFFOLK (Rrcror & CHURCH- 
WARDENS) v. PACKARD, No. 1775a, ante. 

1792. Add. Annotation : — Mentd. Bermondscy 
B.C. v. Mortimer, [1926] P. 87. 


Part V.—Clergy. 


1821. For ‘‘ Who are exempt—Military Service 
Act, 1916 (c. 104), Sched. I. (4)—Lay member ”” 
read ‘*‘ Who are exempt—Military Service Act, 
1916 (c. 104), Sched. I. (4)—-Lay reader.’’ 

1851. Add. Annotalion:—Apld. Re Clerical Dis- 
abilities Act, 1870, Hz p. Cowan (1927), 71 
Sol. Jo. 272. 

1851a. S. P. Re CLuRICAL DISABILITIES ACT, 1870, 
KHz p. COWAN (1927), 187 L. T. 5153; 71 Sol. 
Jo. 272. 

1862. Add. Annolation :—Mentd. 
Kennedy v. Air Council, [1927] 2 K. B. 517. 

1896. Add. Annotation :—Mentd. Weld v. Petre 

97 L. J. Ch. 399, 

1981a. Patronage vested in parishioners --Transfer 
to parochial church council—Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 
S. 4 (1).|—-e LicHtikLD CATHEDRAL GRANT, 
CHAPEL-EN-LE-FRITIT. PAROCHIAL CHURCH 
CouNCIL v, BAGSHAW (1929), 45 T. Ti. R. 588. 


2104a. Whether vendor bound to make marketable 
title--Whether stamp necessary.]|—WILMOT 
v. WILKINSON (1827), 6 B. & C. 506; 9 
Dow. & Ry. K. B. 620; 5 L. J. O. S. K. B. 
196; 108 K. BR. 538. 

Annotation :-— Reid. Doogood vr. Rose (1850), 9 C. B. 132. 

2105a. Non-completion of purchase—Default 
of vendor.|—-WEDDALL v. Nixon (1853), 17 
Beav. 160; 22 LJ. Ch. 9389; 21 L. T. OWS. 
147; 17 Jur. 642; 51 HK. R. 994. 

2437. Add. Citation :—2 B.R. A. 982. 

2440. Add. Citation :—213.N. A. 831. 

2443a. Grounds for approval or disapproval of 
scheme.J—Although it may seem desirable 
on grounds of economy & administration to 
unite two country benelices with small 
populations, yet a scheme for such union will 








Part VI—Public Worship 


2751. Add. Annotations :-—Gencrally, Refd. Capel 
St. Mary. Suffolk v. Packard, [1927] P. 289. 
Mentd. fe Article X of Articles of Agrec- 
ment for Treaty between Great Britain and 
Ireland (1928), 45 T. I. R. 57. 

2762. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 

2764a. -}—VINCENT v. ST. MAGNUS 
THE MARTyr, ETc. (RECToR & CHURCH- 
WARDENS), No. 2831, post. 











Mackenzie- | 9599, Add. Annotation :—Mentd. 


not be affirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants._-Re GUSSAGE ALL SAINTS 
& GUSSAGE ST. MICHAEL, DORSET, PARISITES 
(1925), 69 Sol. Jo. 493, P. C. 

2491. Add. Annotation :—Mentd. Re Wait, [1927] 
1 Oh. 606. 


2496. Add. Citation :—-sub nom. 
Burrs, 9 L. J. O. S. K. B. 69. 


CURLEWS v. 


Paterson vv. 
Ardrossan Harbour Co. (1926), 19 B. W. C. C. 
621. : 

2539. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


2595. Add. Annotation :—As to (2) Consd. R. v. 
North, He p. Oakey (1926), 48 T. L. R. 60. 

2599a. Failure to repair chance). ]}—(1) A justifi- 
cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel.—WALWYN v. AWBERRY (1677), 1 
Mod. Rep. 258; 2 Mod. Rep. 254; Freem. 
K. B. 230; 86 BE. R. 866; sub nom. ANON., 
2 Vent. 35; 3 Keb. 829. 


Annotations:—.1¢ to (2) Consd. Hauxton Parochial Church 
Council vr. Stevens, [1929] P 240. Generally, Mentd. 


Harding v. Hall (184%), 10 M. & W. 42. 
2607. Add. Annolation :-—-As to (1) Consd. HR. v. 
North, Er p. Oakey (1926), 43 T. L. R. 60. 


2617. Add. Annotation: ---Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 Kk. B. 517. 





and Church Ministrations. 


2768. Add. Annotations :—As to (7) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
As to (8) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. As to (9) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Generally, Refd. Capel St. Mary, Suffolk v. 
Packard, [1928] P. 69. 

2786. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


2797. Add. Annotation:—As to (8) Refd. St. 
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ae Toxteth Park (1924), 40 T. L. R. 

2801a. .]|—CAPEL St. MARY, SUFFOLK (RECTOR 
& CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 


2809a. ——-.]——CAPEt v. St. MARY, SUFFOLK 
(RECTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2812. Add. Annotation :—As to (3) Folld. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 
2818a. —-— On credence table.])—CAvEL Sr. 

Mary, SvurrotK (REcTOoR & JH URCH- 
WARDENS) v. PACKARD, No. 1768a, ante. 
2824a. »]|—CAPEL ST. MARY, SUFFOLK (RECTOR 

& CHURCHWARDENS) v. PACKARD. No. 1768a, 
ante. 


2825. For the paragraph in the original volume 
substitute the folowing paragraph :— 

As of course.}—VINCENYT v. ST. MAGNUS 
T11% MARTYR, Fre. (REcTOR & CrURCH- 
WARDENS), No. 2831, post. 

2831. For the paragraph in the original volume 
substitute the following paragraph :— 

Approval of decorations & fittings. | 

—QOn the hearing in the Consistory Ct. of 

London of a petition as to the furniture & 

fittings of the Church of St. Magnus-the- 

Martyr, in the City of London, a faculty was 

granted for, amongst other things: (1) a 

second Holy Table; (2) an image of the 

Virgin & Holy Child placed behind the 

second Holy Table; & (3) a crucifix fixed to 

a pillar at a considerable height from the 

floor & near the pulpit. On appeal the Ct. 

of Arches dismissed the appeal as to (1) & (3), 

but allowed it as to (2) :—Held: (1) the law 

was the same for every kind of sacred image 
in a church, including a crucifix or rood, & 
although such an image was not illegal 

mer se, it could not lawfully be placed im a 

church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
faculty be granted, there 1s or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry :—Held: (2) there was a danger 
of the proposed image of the Virgin & Holy 
Child being so used ; (3) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer; (4) a faculty 
authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(5) The other matter of appeal is the 
second Holy Table. The church holds, or 
will hold, between three hundred & four 
hundred people, & there are a large number 
of celebrations every week. In those cir- 
cumstances if would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial & 
services of this church. I am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor’s discretion in this part 
of the case. 1 think there ought to be full 
plans & particulars of the decorations & 
fittings of & surrounding the second Holy 
Table, & these fittings ought to be subject 























Cases 2797-2903. 


to the approval of the learned Chancellor & 
to be specifically included in thé faculty (Str 
LEWIS DIBDIN).-—-VINCENT v. St. Maanus 
THE Martyr, rerc. (Recrorn & CHUKCII- 
WARDENS), [1925] P. 1; sub nom. St. MAGNUS 
THE MARTYR, LONDON Brivar, 41 T. L. R. 3. 


Annotation —Concrally, Refd. Capel St. Mary, Suffolk v. 
Packard, [1227] P. 289. : me ae 


2842. Add. Annotation :—Refd. Vincent v. 
Magnus the Martyr, etc., [1925] P. 1. 
2844, Add. Annotation :—Refd. Vineent 
Magnus the Martyr, etc., [1925] P. 1. 
2852. Add. Annotation :-—-Mentd. St. Nicholas 
Acons, London v. L. C. C., {1928] P. 102. 
2859. Add. Annotation :—As to (3) Dbtd. Vincent 
v. St. Magnus the Martyr, ete., [1925] P. 1. 
2861. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, ectc., [1925] P. J. 
2862. Add. Annotation :-—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 
2871. Add. Annotation :—Refd. Vincent v. 
Magnus the Martyr, etc., [1925] P. 1. 
2872. Add. Annotation :—Refd. Vincent v. 
Magnus the Martyr, etc., [1925] P. 1. 
2873. For the paragraph in the original volume 
substitute the following paragraph :— 
Ordinary rules as to images 
apply.|—VINCENT v. Sr. Magnus THE 
MARTYR, ETC. (RECTOR & CHURCHWARDENS), 
No. 2831, ante. 


St. 
St. 








2874. Add. 


Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1895] P. 1. 
2875. Add. Annotation :-—Refd. Vincent v. St. 
Magnus the Martyr, cte.. [1895] P. J. 
2876. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 
2882. Add. Annotation :--- Refd. Vincent v. St. 


Magnus the Martyr, etc., [1925] P. 1. 

2883. Add. Annotalions :—Apld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. Refd. Vin- 
sar v. St. Magnus’ the Martyr, ctc., [1925] 
arent 





2888. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 
2889. Add. Annotation: —Refd. Vincent v. St. 


Magnus the Martyr, ete., [1925] P. 1. 

2892. Add. Annotation :—Gencrally, Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 

2893. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2896. For the paragraph in the original volume 
substitute the following paragraph :— 

-.}—VINCENT v. St. MAGNUS 

THE Martyr, ETc. (Kecror & CoURCH- 
WARDENS), No. 2831, ante. 


| 2899a. --—~ Above confessional stool Whether 


permissible.|—CarEl. ST. Mary, SUFFOLK 
(Recror & ChURCHWARDENS) vo. PACKARD, 
No. 1768a, ante. 

2899b. ---—~ Behind Holy Table—Whether per- 
missible.}] —-CArPEL ST. Mary, SurFKOLK 
(RecToR & CHURCLWARDENS) v. PACKARD, 
No. 1768a, ante. 

2900. Add. Annotations :—As to (2) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
As to (3) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. Gencrally, Mentd. 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [19290] A. C. 243. 

2903. Add. Annotations :—-As to (3) Folld. Capcl 
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St. Mary, Suffolk wv. Packard, [1927] P. 
289. As to (5) Folld. Capel St. Mary, Suffolk 
”. Packard, [1927] P. 289. As to (6) Folld. 
Capel St. Mary, Suffolk v. Packard, [1927] 
LP. 289. As to (7) Folld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. Generally, 
Refd. Capel St. Mary, Suffolk v. Packard, 
[1928] P. 69. 


2904a. .]—CAPEL St. MARY, SUFFOLK (RECTOR 
& CHURCHWARDENS) v. PACKARD, No. 1768a, 
anle. 


2906. For the paragraph in the original volume 
substitute the following paragraph :— 
-}+—VINCENT v. ST. MAGNUS THE MARTYR, 
(RECTOR & CHURCHWARDENS), No. 2831, 
ante. 

2913. Add. Annotation :—Refd. Capcl St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

2915a. ——- With candles & vases—-Whether 
permissible.|—CarEL Sr. Many, Surroitk 
(RECTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2916. For the paragraph in the original volume 
substitute the following paragraph :— 

The Virgin & Child—Probability of venera- 

tion. |—VINCEN'T v. ST. MAGNUS THE MARTYR, 
aay (REcrorR & OHURCHWARDENS), No. 2831, 
ante. 

2924a. -]—CaAPEL St. MARY, SUFFOLK (RECTOR 
é& CIURKCHWARDENS) v. PACKARD, No. 1768a, 
ante. 

(n) Lights (Vol. XIX., p. 449). 

Add the following cross-references :— 
Used in service of adoration of Sacrament.]— 
See No. 1768a, ante. 
To denote presence of reserved Sacrament.|— 
Sce No. 1768a, ante. 

2947a. Books & pamphlets displayed in church.]— 
CareL St. Mary, SurFFotk (REctor & 











Part VIl.—Property of 


3112. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, ctc., [1925] P. 1. 

8113a. Whether faculty absolute—Erection of 
image.|—VINCENT ov. ST. MAGNUS THE 
Marryrk, ETC. (RECTOR & CHURCHWARDENS), 
No. 2881, ante. 

3124. Add. Annotation :—Mentd. R. »v. Health 
Minister, a p. Davis, [1029] 1 K. B. 619. 

3391a. Tithable where landed.]—By 
custom, fish taken in the sea is tithable 
where landed.—ANON (1632), Cro. Car. 264; 
79 E. R. 830. 

3406. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 

3416. Add. Annotations :—Generally, Mentd. R. v. 
Lincolnshire JJ., £x p. Brett, [1926] 2 K. B. 
192; Palmer v. Crone, [1927} 1 K. B. 804. 

3433. Add. Annotation :—Generally, Mentd. Under- 
wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 

3449. Add. Citation :—West. Tithe Cas. 44. 
Add. Annotation :—Refd. Busby v. Avgherino, 
[1928] A. C. 280. 

3451. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 








ENGLISH AND EmpirE DiagEst SUPPLEMENT. 


CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 

2947b. Notices—Times for hearing of confessions.] 
—CAPEL St. Mary, SuFFOLK (REcTOR & 
CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 

2947c. Asking for prayers for dead.|—-CAPEL 
Sr. Mary, SUFFOLK (Recror & CHURCH- 
WARDENS) v. PACKARD, No. 1768a, ante. 

2947d. Confessional stool.} — Capen, St. Mary, 
SUFFOLK (RECTOR & CHURCHWARDENS) v. 
PACKARD, No. 1768a, ante. 

2948. Add. Annotation :—As to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 288. 

2965a. Books of devotion—On Holy Table.|— 
CaPpeL St. Mary, SUFFOLK (REcror & 
CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 

2972a. --—- —-—.]}—CAPEL St. MAky, SUFFOLK 
(Recror & CITURCHWARDENS) v. PACKARD, 
No. 1768a, anle. 

2975. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

2985. After this case, for 
‘* Registration of baptism.] --See WREGISTKA- 
TION OF BIRTHS, MARRIAGES & DEATIIS,”’ 
read ‘‘ Registration of baptism. |---See Canon 70) 
of 1608 ; Parochial Registers Act, 1812 (c. 146). 

Admissibility in evidence.] —See ITvi- 
DENCE, Vol. XXJI., pp. 336, 337, Nos. 3358- 
3378.” 

3006. Add. Annotations :—Generully, Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Mentd. Ae Transferred Civil Servants (lre- 
land) Compensation, [1929] A. C. 243. 

3015a. Sounding sacring gong—Whether per- 
missible.}] — CarpkL ST. MAry, SUFFOLK 
(RecTOoR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 





the Church of England. 


3454a. Whether premises exempted from pre- 
scribed rate—Onus of proof.]—By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2s. 9d. 
for every rent of 20s. by the year, ‘* & so 
above the rent of 20s. by the year by the 
rate aforesaid.”?’ ‘The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act :—Held: (1) the onus was 
on defts. to prove that the tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. had not discharged the onus.—BusBY 
v. AVGHERINO, [1928] A. C. 290; 97 L. J. Ch. 
291; 139 L.1.170; 92 J.P. 129; 44 T. L. RB. 





| 551; 26 L. G. R. 401, H. L. 


3455a. Whether payable on reserved or 
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improved rent.|—-A lease of premises was 
granted at the yearly rent of £102 10s. in 
consideration of the lessee expending £2.000 
in building thereon. ‘The improved annual 
value was £250 :—Held: tithes were payble 
upon the annual value, & not on the rent 
reserved.—VIVIAN v. COCHRANE (1855), 4 
De G. M. & G. 818; 25 LL. J. Ch. 553; 26 
L. T. 0.8.17; 19 J. P. 181; 1 Jur. N.S. 
809; 3 W. R. 254; 43 KK. R. 728, LL. C. 

3455b. —-—- Whether non-payment a defence.|— 
Mere non-payment of tithes under the Act 
is not an answer.—St. PAauL’s WARDEN, 
ETC. v. Kerrie (1813), 2 Ves. & B. 1; 35 
li. R. 218, L. C. 


uinnotations :—Refd. Payne v. Esdaile (1888), 13 App. Cas. 
613; Busby v. Avghorino, [1928] A GC. 290. 








3455¢. J—PAYNE v. spain, No. 3451, 
ante. 
3456. Add. Annotation:—Refd. Busby  ». 


Avgherino, [1928] A. C. 290. 

3465a. What words operate to pass.]—— A 
tithe rentcharge will not, upon a conveyance 
of land without more, pass to the purchaser 





by virtue of Conveyancing Act, 1881 (c. 41), | 


s. 68. Tithe rentcharge is, like tithe, a 
hereditament separatc from the land, & 
express words are necessary to pass it.- - 
Pusuic TRUSTEE v. Lancasrmen Ducity. 
[1927] 1 K. B. 516; 961. 7. Kh. B. 1883 136 
L. T. 468; 48'T. L. BR. 163; 71 Sol. Jo. 19,C. A. 

3468. Add. Annotation :—As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

3470. :ldd. Annotation : -Refd. Wauxton Parochial 
Church Council v. Stevens, [1920] P. 240. 

3475a. —— -—~—.|—UNIVERSITY COLLEGE, 
OXFORD (MASTER & FELLOWS) v. GARTON 
(1847), 10 Q. B. 760; 16 L. J. Q. B. 381; 9 
L. T. O. 8. 245; 11 Jur. 907; 116 i. RR. 289. 

Annotation :-—Refd. R. v. England & Wales Tithe Comrs. 

(1852), 21 L. J. Q. B. 208. 

3488. For “ Held: the ct. had jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption ’’ read “ Held: (1) the ct. had 
jurisdiction to deal with the costs; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.”’ 

Add. Annotations :—As to (1) Apprvd. Re 
Wartling Tithe Redemption, [1924] 2 Ch. 
123. As to (2) Overd. Re Wartling Tithe 
Redemption, [1924] 2 Ch. 123. 

3506. Add. Annotation :—Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

3513a. Mode of payment of compensation—At 
election of limited owner—Whether election 
revocable.|—Re WARTLING TITHE REDEM?P- 
TION, No. 3513b, post. 

3513b. Cost of investment of redemption money— 
Compulsory redemption—Jurisdiction of court 
to deal with.]—By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 


life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, m- 
cluding the receipt of capital money. In 
1899 T1. assigned his life interest in the rent- 
charges to ©. In 1905 C. died, having by 
his will devised his real & personal estate to 
resps. & appointed them bis exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (c. 54), s. 3, applied 
to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 
amounting to £48 10s. 8d. & 5s. respectively, 
& for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1846 (c. 73), s. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might. be paid into 
ct. The Ministry thercupon wrote to applt. 
directing him to pay the moncy into ct., 
which he accordingly did. On Feb. 12, 1925, 
resps. took out an originating summons for 
an order that the fund in ct. might) be in- 
vested & the income therefrom paid to resps. 
or the survivor ot them as & when received 
during the life of the tenant for life :-— 
Held: (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required the ct. to direct that the person 
exercising the compulsory powers under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), s. 5, in the discretion of the 
ct. entirely unfettered by any such general 
principle; the ct. below ought to have 
exercised its discretion by holding that 
applt., who had been brought before the ct. 
solely for the purpose of making him liable 
for costs, was not so liable, & to have dis- 
missed the application as against him with 
costs. 

(2) Semble: there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1846, s. 9, to revoke or alter the 
exercise of it.—Re WARTLING TirHnm Rr- 
DEMPTION, [1924] 2 Ch. 123; 98 Tu. J. Ch. 
562; 131 L. T. 185; 88 J. P. 133; 68 Sol. 
Jo. 518; 22 L. G. Rt. 349, C. A. 


Compare original volume, p. 492, No. 3488. 


PART VII. SECT. 5, SUB-SECT. 4. -I. 


sd. Necessity fur consent of Ministr 
of Finance,}-—The estate of in which 
vested in the Land Purchase Com- 
mission by Northern lreland Land Act, 
1925, was subject to tao ecclesiastical 
tithe rentcharges. The vendor served 
notice of motion to redeem these 
charges, & the redomption price was 
fixed by the . yore Comr. at nineteen 
years’ purchase in each case, the 
Ministry of Finance objected ae rel : 


ccclesiastical tithe rentcharges cannot 
be redeemed under Laud Purebase 
Acts without the consent of the Ministry 
of Finance as represcoting the Treasury. 
—In the Fstate of GUNNING, [1929] 
N. 1. 61. --IR. 


PART VII. SECT. 6, SUB-SECT. 3. 
3536 1, Procceds of sale— Application 


-—Church of Scotland (Property & En- 
daowmeits) Act, 1925 (c, 33), 8. 30.)-— 


MILLIGAN. PETITIONLR, [1927] S.C. 
692.—-SCOT. 


di. — - —— iletton for Gespass.| - 
Where land i egrantea to a ehurch 
corph. as a vlebe, & a rector has been 
duly indueted, he has the posséssion, 
& an action of trespass for entering on 
the land & ecuttine down trees niust be 
brought. mm his name, & not in the name 
of the corpn -- ST. STEPHEN RECTOR vu. 
TORTELOT (1842), 1 Kerr, 537.--CAN. 


Cases 3543— 4027. 


3543. Add. Citations :—[1924] 1 K. B. 151; 98 
130 L. T. 383; 88 J. P. 


L. J. K. B. 116; 
33; 68 Sol. Jo. 541. 


3579a. What amounts 





193; 132 EK. RB. 569. 


3614. Add. Citaltions:—-1 And. 47; 
338 b’; sub nom. BELFORD v. Foorp (1595), 
tro. Eliz. 447; sub nom. BETFORD v. Forp, 

sub nom. FOORD’S CASE, 


Cro. Iiliz. 472; 
5 Co. Rep. 81 a. 


Add. Annotations :—Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King 66. 
Mentd. St. Albans Corpn. v. Dobbins (1672), 
Mirehouse 


Freem. K. B. 36; 
(1832), 8 Bing. 490. 


3615. Add. Cilations :-—sub nom. 


Forp, Cro. Iéliz. 472; 
Cash, 5 Co. Rep. 81a; 


to incumbrance 
affecting land.|—-WkENCH v. LorD (1837), 3 
Bing. N. C. 672; 4 Scott, 381; 6L. J.C. Tr. 


sub nom. 
sub nom. 
(1574), 1 And. 47; 3 Dyer, 338 b; Ben. 238. 
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Add. Annotations :— Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 


Mentd. St. Albans Corpn. v. Dobbins (1672), 


3621. Add. 


I'reem. EK. B. 36. 
Annotation : — Generally, 
Everett v. Griffiths, [1924] 1 K. B. 941. 


Mentd. 


3707. Add. Annotation :—Gencrally, Mentd. Kur- 


3 Dyer, sell v. 


Timber 
[1927] 1 K. B. 298. 

3798. Add. Annotation :—Mentd. 
Pollak, [1927] A. C. 732. 


Operators & Contractors, 


Campbell v. 


3827. Add. Annotations :—Refd. R. v. Customs & 


vy. Rennell 


Excise Comrs., [1928] A. C. 402. 
v. Customs & Excise Comrs., Fx p. Pegler 
(1927), 96 L. J. K. B. 997. 


3893. Add. Annotation :—Mentd. 


Mentd. R. 


Fox v. Fox, 


[1925] P. 157. 


BETFORD — v. 
FoorRD’s 
ANON, 


3900. The ordér of the cross-references following 
this case should be inverted. 

$916. Add. Annotation :—Mentd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 


Part VIII—Religious Bodies other than the Church of 


3970. Add. Annotation : — Mentd. 
Griffiths, [1924] 1 Ik. B. 941. 


PART VII. SECT. 7, SUB-SECT. 2. —A. 


sk. Ontario Act of 1889 simplifying 
sales of property held un trust for Church 
of England-- NWfifect of j—Re Sy. JOUN’S 
Guurcu, [1927] 3 D. L. R535; 60 
O. L. R. 491.—CAN. 


PART VII. SECT. 16, SUB-SECT. 1. 


sa. Spuritual corporation. aygregate 
—Pouwer to borrow. )-- An eeelesiastical 
corpnh.. boing a non-trading corpn., has 
ho implied power to borrow money, 
unless such power is cxpressly or un- 
phedly given by its constitution. 
Although an Act constituting such a 
corph. doer not expressly give power 
to borrow or to erect a chureh, but 
does expressly give power to mortgage, 
the power to borrow for the purpose 
of erecting a church 1S inmplicd, since 
the erection of a church 18) the 
principal reason for the ineorpor- 
ation. — LEONARD v. St. PATRICK'S 
Paris, [1922] 1 W. W. RR. 60L; 
66 D. L. RR. 3043; 17 Alta. L. RR. 262. 
—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

ti. —-- ——-. ]— The eanon law of the 
Roman Catholic Church is foreign law, 
which must be proved accordingly.— 
O’CALLAGIIAN v. O'SULLIVAN, [1925) 
1 iy It. 90.—IR. 

ai. Power to renovre parish 
priest.J—Applt., @ parish pricst, Was 
removed from his parish by a decrce 
of removal issued by the bishop of the 
diocese in which the parish wus situated. 
Applt. clained a declaration that tho 
decrec was ilegal & void on the grounds 
that (1) there was no power under the 
canou law to issue such a decree unless 
a * citation ’? had been first served on 
him, & hoe had an opportunity to meet 
the charges made against lin: 
(2) alternatively, if the canon law did 
not. require the service of a * citation ”’ 
or the granting of a porsonal hearing, 
yet the making of the decree without 
notice to him was contrary to natural 
justice :—Held: the decree was not 





England. 


Iiverett— v. 


4027. Add. Annotation: 


Mentd. Houghton ». 


Nothard, Lowe & Wills (1927), 44 T. L. BR. 


76. 


Wegal on ether ground.—O’°CALLAGHAN 
v. O'SULLIVAN, (1925] 11. It. 90.—IR. 

sb. Corporation — L’arish — Borrow- 
ing Jor church building.}-- LEONARD v 
Sr. Paraick’s Parisn, [1922] 1 
W.W. R. 601; 66 I. LL. I. 3043 17 
Alta. L. RK. 262.— CAN. 

sd. Feelatian to earl law-— Arch- 
bishop of Edmonton—As to parishes im 
Calgary divocese.j\—TEONARD v. ST. 
PATRICK'S Parisy, 11922] 1 W. W. 
601; 6670.1. R. 3043 17 Alta. L. R. 
262.—CAN 


PART VIII. SECT. 3, SUB-SECT. 3.—-A. 


qi. ——.}+—Land was conveyed 
to certain persons In trust for a relyzious 
bodv called the United Brethren 1n 
Christ, & a congregation wus organised 
& a church bmlt. Subsequently a 
division took pJuce in the religious 
body, & it was held that the party 
to which the congregation mm question 
adhered were seceders. This con- 
gregation continued to use the church. 
&, some of the original trustees having 
died, appointed new trustees to act 
with the survivors, & these trustecs 
refused to give up possession to the 
representative of whut had been 
declured to be the true body :—Held: 
the trustees must be treated as being 
trustees for the true body, who were 
entitled to enforce the trust & to have 
possession of the church, & it was not 
necessary to organise another con- 
gregation & appoint new trustees for 
that congregation under’ Religious 
lnstitutions Act.—BREWSTER v. HrN- 
DERSHOT (1900), 27 A. R. 232.—CAN. 

sf. Union of religious bodies—Non- 
concurring Presbytcrian congregation— - 
Property of. J—McCLiAN v. BALLANTYNE, 
11928) 4 Db. L. R. 37; 62 O. L. R, 443. 
-~—CAN. 

sg. J'ransfer by trustees to church 
corpo ation-—Representing denomination 
of original congregation. }—F tis. claimed 
certain land & a church edifice thereon, 
the title to which was in defts. until 
they transferred it to the congregation 
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incorporated under the name of ** The 
Kvangelical Lutheran Trinity Church 
of the Synod of Missourr, Ohio, & other 
Stutes at Neudorf, Sushatchewan ’”’: 
& the question in dispute was, whether 
pitfs. or defis. represented the con- 
gregation for which the land was bought 
& the edifice crected :—Held: all the 
original members of tbe congregation 
belonged to the Missouri Synod of the 
Kvangelical Lutheran Church in the 
United States & Canada, & the church 
wus built & dedicated as a mission 
church of the Missouri Synod, & not 
as an independent church, & the 
question in litigation should be decided 
in favour of defts., & it should be 
declared that, it was no breach of trust 
on their part to transfer the property 
to the above-mentioned church corpn. 
— STEIN v. HAUSER (1913), 26 W. LR. 
452; 5 W. W. R. 9713 15 DL. QR. 
223; 6 Sask. L. R. 383.-—CAN. 

sh. Church books—Right to retain— 
Clerk of sessions of Presbyterian church. | 
—GRIFFITHS v. FRASER, [1928] 2 
D.L. Rh. 540; 60 N.58. R. 71.— CAN. 

8j. Church records, correspondence, 
etc. —Rrght to inspect—Church member— 
Whether court will interfere.J-——-The 
principle that the ct. will not interfere 
with the decision of the members of a 
voluntary assocn., professing to act 
under their rules, where it is not shown 
that there was mala fides in arriving at 
the decision, or that the rules were 
contrary to natural justice, or that 
anything was done which was contrary 
to the rules themselves, was applied 
herein to the decision of the board of 
directors of a local church, ratified by 
the congregation, refusing to allow a 
inember thereof to inspect all the 
records, correspondence & files of said 
Jocal church.--WETMON ¥v. BAYNE, 
o1y P 23 Alta. L. R. 446.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 3.—E. 


sk. Power to sell—With consent of 
governing bvody—Contract to sell by 


Vol. XIX.—Ecclesiastical Law. 





Cases 4088a—4055. 


4055. After this case add the following uew 


Sect. 9.—PRESBYTERIANS. 


4033a. ———- ———.]—-Dok d. Kirk v. ROE (1838), 
2 Jur. 946. sections :— 
saat ea i—sub nom. . =, 
ur. ; . 
4034a. ———.]—-Dog d. Smits v. RoE (1840), | See cases infra. 





8 Dowl. 509; sub nom. DoE d. SMYTHE v. 


Rok, 4 Jur. 338. 


Sect. 10.—GREEK CHURCH. 


See case infra. 





representative of congregation—Invalid. ] 
Sian A MCLACHLAN (1856), 5 Gr. 


PART VIII. SECT. 4. 

sl. Authority of the yearly meeting— 
Right to ho Cert ol refusing 
to accept book of discipline.|—The 
supreme or governing body of the 
Society of Friends, or Quakers, in 
Canada, as well in respect to matters of 
discipline as to the general govt. of 
the socteey is the Canada yearly 
meeting. The Canada yearly mecting 
having adopted a book of discipline 
which certain members of the society 
refused to accept, these dissentient 
members, therefore, could not hold, 
nor exercise any right over, property 
granted to a subordinate branch of the 
society to which they had formerly 
belonged.—JONES v. DORLAND (1886), 
14 8. C. R. 39.—CAN. 


PART VIII. SECT. 7. 
bi. ——- IZIrregular marriage in 


J.8 


presence of minister followed by prayer— 
Minister not quilty of offence under 
Marriage Notice (Scotland) <Act, 1878 
(c. 43), 8. 12.}--STRATHERN v. STUART, 
[1926] S. C. (J.) 114.—SCOT. 


sf. Minister’s stinpend—Obligation to 
provide.}—GREENOCK (PROVOST)  v. 
PETERS, [1893] A. C. 258.—SCOT. 


PART VIII. SECT. 9. 


sm. Plan of co-operation adopted by 
Presbyterian d& Methodist congrega- 
tuons—lWhether unit for voting on church 
union.)— Re CONN PRESBYTERIAN 
pace (Ont.), [1926] 4 D. L. R. 385.— 


80. Members--Who are—Name on 
roll.}—RODNEY CasK (Ont.), [1926] 
2D. L. R, 516.—CAN. 


sp. Name also on 
roll of another church.|—He MAPLE 
VALLEY PRESBYTERIAN CHURCH (Ont.), 
{1926] 4 D. L. R. 378.—CAN, 





wm 
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sq. ———- —— —— Old roll.}—Re 
BURLINGTON PRESBYTERIAN CHURCH 
(Ont.), [1926] 4 D. L. B. 380.—CAN. 
sr. S. P. Re DaLHoustz MILLS 
PRESBYTERIAN CHURCH (Ont.), [1926] 
4D. L. R. 383.—CAN. 
st. —— Reserve or 
appendix roll.}—WicK Case (Ont.), 
{1926]) 1D. L. R. 829.—CAN. 
.}—Re 


sv. 
RICHMOND HILL PRESBYTERIAN CHURCH 
(Ont.), [1926] 4 D. L. R. 365.—CAN, 


sw. Meetings-—Calling—How regu- 
lated. }—CAMERON v. ST. LUKE’S SALT 
SPRINGS (TRUSTEES), [1927] 2 D. L. R. 
760; 59 N.S. R. 272.—CAN. 

sy. Property—Statutory disposal of.} 
—He UNITED CHURCH (P. E. I.), [1927] 
2 D. L. Rh. 1169.—CAN. 


PART VIII. SECT. 10. 


sz. Selection of pricsta—Right of 
majority of members.|—DWIRNICHUK v. 
ZAICHUK (Sask.), [1926] 3 W. W. Rh. 
508.—CAN, 
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Cases 5—32a. 


13. 


14a. 


80. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


EDUCATION. 
Part |.—In General. 


5. Add. Annotation :—Refd. B. v. B., [1924] P. 176. 


Part 11.--Central and Local Education Authorities. 


Add. Annotation :—As to (2) Folld. Richard- 
son v. Abertillery U, D. C., Thomas v. Same 
(1928), 44 T. L. R. 3338. 

—--- -----.|—Pltfs., assistant teachers in the 
employ of deft. council, claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 
The council were in financial difficulties, & 
had approached the Minister of Health with 
a view to obtaining a further loan. This had 
been refused, unless the finances were placed 
on a sound footing & expenses reduced. 
With a view to achieving this result they 
appointed a sub-committee with full powers 
1o scrutinise expenditure & effect reductions 
& savings. This committee recommended 
that pltfs., who were remunerated on the 
Burnham scale, should have their engage- 
ments determined by notice. Acting in 
pursuance thereof the committee passed the 
resolutions complained of, & notices were 


sent out determining the contracts signed by 
their clerk :—Held: (1) it was clear that it 
had become necessary to practise strict 
economy, & judicial notice could be taken of 
the fact that at the time pltfs. wero 
remunerated on the highest scale of the 
Burnham award. The council in considering 
these questions were acting in pursuance 
of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was pone: to delegate under 1921 Act, 
s. 4 (2), & the committee had vested in them 
the duty of ascertaining how best savings 
could be brought about. On their report 
the notices of dismissal had been prepared 
& sent to pltfs., signed by the clerk of the 
council. That was a sufficient ratification 
of what the committee had done, & pltfs.’ 
claim failed.—RICHARDSON v. ABERTILLERY 
UrBAN District CoUNCIL, THOMAS v. SAME 
(1928), 138 L. T. 688 ; 923.P.59; 44 T. LR. 
3333 72 Sol. Jo. 226. 


Part IV.—Elementary Schools. 


Add. Annotation :—Consd. Northern Theatres 
Co. v. Shillito, [1925] 2 K. B. 100. 


32a. —- — Provision of concrete paving in play- 


ground.|—A. local education authority paid 
for the concrete paving & flagging of the 
playgrounds of two non-provided schools. 


PART I. 


sa. Light of child—To receive instruc- 
tion.] ~The governing principle of 
School Act, R. oS. S. 1920, c. 110, is 
that children between the ages referred 
to in sect. 202 (2) (as amended by 1928, 
G. 48, 8. 18) have the right to attend 
school & receive instruction. The mght 
is the right of the child itself; & it is 
not a matter left to the discretion of 
its parents or the school board.-— 
WILKINSON v. THOMAS (Sask.), [1928] 
2 W. W. R. 700.-—-CAN. 


PART Il. SECT. 2, SUB-SECT. 1. 


sb. School board—LHlection—Method 
of voting.}—Re EpMONTON ScHOOI. 
BoaRD LECTION (Alta.), [1927] 1 
D. L. R. 411.—CAN. 

so. Education Board—Distinct entity 
Srom Crown—Right of sub-contractor— 
Charge on money due from board to 
contractor. }-—The effect of Education 
Act, 1924, 5. 24, is to constitute an 
Kducation Board an entity separate & 
distinct from the Crown, & in conse- 
quence a claim of charge can he validly 
established by a sub-contractor upon 
moneys due to a contractor by an 
}iducation Board in respect of work 
done for the Board by such contractor. 
~--MCCALLUM ©. OFFICIAL ARSIGNEK OF 
Sagar & Lusty, [1928] N. Z LL. R. 
292.—N.2Z. 

ad. Duty of trusteee—To summon 
mecting—Requisttion by majority of 


ee payers — Powers of inspector on 
refusal.J—Ilf a requisition is made to 
the trustees of schools, by a majority 
of the ratepayers of a district, to call 
a special mecting for a purpose 
authorised by Common School Act, 
1871, it is their duty to call the mecting 
under sect. 28 of the Act; & if they 
refuse, the inspector is authorised to 
appt new trustees, under sect. 37 
of the Act.-—Mr p. GILBERT (1873), 14 
N. B. ht. (1 Pug.) 231.—CAN. 


_ Be. To take" legal advice—In 
important matters of  law.j]—School 
trustees should not act witb respect to 
important matters of law, such as the 
legal right of a child to receive instruc- 
tion in the school, without consulting 
their solr. & counsel; &, if they do so, 
it must be at the risk of having to pay 
costs if they are wrong.—WILKINSON ¥. 
cue. 11928] 2 W. W. RR. 700.— 





sf. ——— Meeting not formally sum- 
moned—All trustees present—Necessity 
to record waiver of proper notice.}— 
Where all the members of a board of 
schoo] trustees are present at a meetng 
thercof & tacitly waive the written 
notice called for by School Act, R.S. 8. 
1920, c. 110, 8s. 104 (1), the fact that 
their consent to the waiver is not 
recorded in the minutes & subscribed 
by each inmember of the board is a mere 
informality.— W ATERMAN-W ATERBURY 
MANUFACTURING O0., LTD. v. SLAVANKA 
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ScHooL DIsTRioT, |1928) 4 D. L. fh. 
5622; [1928] 3 W .W. R. 16.—CAN. 
BE. Contract—Formalilies neces- 
sary—Ewcecuted contract.J}—The con- 
tention that a contract in the form 
prescribed by School Act, R. S. A 
1922, c. 51, 8. 194, between a school 
teacher & a school district was not 
binding on the latter because not 
entered into pursuant to a resolution 
of the board of trustees or adopted at 
uw mecting of the board was held not 
applicable to an executed contract, &, 
in any event, was completely met by 
School Act, lt. S. A. 1922, c. 51, 8. 195, 
which provides that ‘‘ The contract 
shall be deemed valid & binding if 
signed by the teacher & by the chair- 
man on behalf of the board.”—SoMERS 
v. LIBERTY Sog. Dist., (1928) 2D. L. BR. 
334; {1928] 1 W. W. R. 884.—CAN. 


sh. ———- —— Tenders not called 
for.}—The fact that before awarding 
a contract for the erection of a schouo)- 
house the board of trustees did not 
advertise for or obtain formal written 
tenders held to have been @ mere 
informality in the internal manage- 
ment of the board which did not affect 
the rights of the contractor to whom the 
contract was awarded.—WaATERMAN- 
WATERBURY MANUFACTURING Co., 
LTp. v. SLAVANKA SCHOOL DISTRICT, 
{1928] 4D. L. RR. 522; (1928) 3 


W. W. R. 16.—CAN. 
Benefits of contract 


k= 











The expenses so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 
On a case stated by the Minister 
of Health under Audit (Local Authorities) 
Act, 1927 (c. 31), s. 2 :—Held: the concrete 
paving or flagging of the playgrounds was 
not an alteration or improvement in the 


by them. 


Vol. XIX.—Education. Cases 32a—47. 


604, D.C. 


buildings, & that therefore the obligation to 


pay for such work was not thrown upon the 
managers of the schools by Education Act, 
1921 (c. 51), s. 29 (2) (d), but the local educa- 


aceepted.j—Schoot Act, Rh. 8. S. 1920, 
ce, 110, 8. 105, is timperative: & where 
it has not. been complied with in respect 
to a contract the contract is absolutely 
void; & the fact that the work hus 
becn done & the benefits thereof 
accepted by the board does not, entitle 
the contractor to recover from the 
board an amount duo thereunder. - 
W ATERMAN-WATERKBURY Mra. (C'o., 
Lrp. v. SounML ARCOLA SCHOOL DIst., 
[1928] 3 Ww. W. Rh. 690.-—-CAN. 


sl. Removal of trustees—Hy Loard of 
Commisstoners-- Under 4th 2. S., ce. 32.j— 
Held: where no vacancy had occurred 
& no proof was procured of any refusal 
or neglect. by on the part of the 
trustees to act or perform their duties 
as such, their dismissal by the Board of 
Jomrs. was aera vires—SCHOOL SECTION 
16 TRUSTERKS v. CAMERON (1877), 11 
N.S. i. (2 2. & C.) 328. —CAN. 


sm. —- - Jmproper dealings uth 
trust funds -- Action —- Whether wittorney- 
General necessary party. |j—in an action 
by an incorporated oducational institute 
for the removal of one of the trustces, 
who also acted as seerctary, for alloged 
improper dealing with the corporate 
funds, judgment was given, but with- 
out any finding of wilful misconduct, 
directing such trusteec’s removal, on the 
ground that so much doubt was cust 
upon his dealings with the trust funds 
that it would not be proper to allow 
him to remain a momber of the bourd. 
Such an action is maintamable without 
making the A.-G. a party.— WILBER- 
FORCE KLDUCATIONAL INSTITUTE 0. 
HOLDEN (1887), 17 O. KR. 439.—CAN. 


so. —-—Neglect_of duty—Proccedings 
for removal informal— One upplicant not 
rate payer.|--Although on an appeal 
by school trustees from a judgmont 
removing them from oflicc the Ct. of 
Appeal agreed with the judge appealed 
from that applts. had been serillty of 
ew negiecct of duty in disregardi 
School Act, R. 8S. S. 1920, c. 110, wit 
respect to procuring a new site for a 
school house, it was held, nevortheless, 
that the appeal must bo allowed on the 
ground, ruised appurently for the first 
time iu the notice of the appeal, that 
one of the five persons by whom the 
proceedings for removal were com- 
menced was not at the time they were 
commenced on the last revised assess- 
ment roll for the district, 8&, therefore, 
was not a ‘“ratepayer’”’ within the 
meaning of sect. 124 of the Act.— 
» 11928) 


sq. Appointment of trustee—W hether 
vilid—-Made at annual meeting of fae. 
payers—-N o notice of special business, |— 
Lhe election of #@ trustee at the annual 
meeting of ratepayers in question herein 
to fill a vacancy on the board caused 
by resignation was held invalid, since b 
School Act, R. S. S. 1920, c. 110, s. 126, 
such & vacancy must be filled at a 
special meocting; &, since sect. 92 (2) 
requires the notice of a special meeting 
to set forth its purpose, & the notice 
of said ann moeetir made no 
mention of the election of a trustee to 
fill the vacancy, it could not be said 


47. 
Ch. 483. 


that the annual mecting was such a 
special mecting.- - LACOURSE v. McCLEL- 
LAN & DiGRAW, [1928] 3 W.W. Rt. 
680. -CAN. 


st. -—- ---- Ieports not read as 
directed ut Sehool Act.|\—An election 
of trustees under School Act, R. S. 5. 
1920, «. 110, is not rendered invalid 
by the fact that the reports referred to 
mm sect. 70 were not read before they 
were elected.  LACOURSK vw. McCLisLLAN 
aes GRrAW, [1928] 3 W. W. RR. 680. 


sv. Qualification of trustecs— ** .tble 
to read & uvite ’’—-Whether * in the 
English language” = rmplied.|--The 
words ** able to read & write ” in Public 
Schools Act, R. S. M. 1913, c. 165, 
s. 24 (2) (C. A. 1924, c. 165, 5. 8), which 
prescribes the qualifications of school 
trustees, are not to be read as if 
modified by the addition of the words 
‘in the English language.’’ — Ie 
ia [1928] 2 W. W. lt. 24.-— 


sw. School district— Annual mecting— 
Commenced after time fixed by School 


Act—W hether valul.| -The fact. that 
the annual inceting of a school district 


was not commenced until after two 
o'clock in the afternoon, the hour 
appointed by School Act, RK. S. 8. 1920, 
c. 110, 8. 64, does not render the pro- 
ceedings at such meeting invalid.— 
LACOURSE 7. MOoOLELLAN & DE 
Graw, [1928] 3. W. W. it. 680.--CAN. 


PART II. SECT. 2, SUB-SECT. 4. 


171. Negligence of education authority 
—Defective state of playground.|— 
Applts. planted a number of yvonne 
trees upon a portion of the playgroun 
of a school under their control, & 
erected wooden stakes with sas & 
jagged points round each tree. These 
stakes were pressed into the ground & 
brought together at the top in the 
form of a pyramid. The arca covered 
by the trees had become overgrown 
with gr , & in that area a hole had 
been dug, & the earth heaped up at the 
side of it, forming a mound two or 
three fect in height. Resp.’s daughter, 
a child of six years, when playing fell 
on one of the stakes, which pierced 
her eye:—Held: applts. had been 
negligent in not taking steps to obviate 
the danger, & were liable in damages.— 
TRANSVAAL PROVINCIAL ADMINISTRA- 
oon: CoLry, [1925] App. D. 24.— 


oi. Supervision of rifle-shooting 
competition.|—A school board has a 
duty to see that the school promises are 
not used in a manner dangerous to the 
children. If it authorises or permits 
a shooting competition with rifles in 
the course of schoo] sports on a holiday 
granted for such purpose, it must 
provide efficient supervision, including 
efficient inspection of the rifles used, 
& a breach of that el fale subject it 
to damages for injury to a boy caused 
through his having a defective rifle.— 
WALTON v. VANCOUVER BOARD OF 
SOoHOOL TRUSTEES, [1924] 2 D. L. R. 
$887: 2W. W. RR. 49; 34 B.C. R. 38. 
—OAN. 
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tion authority were bound to pay for such 
work under their obligation to maintain & 
keep efficient all public clementary schools 
within their 
LANCASTER (COUNTY PALATINE) COUNCIL v. 
ROWE (No. 1), [1929] 1 K. B. 587; 98 L. J. 
k. B. 358 ; 
TT. L.R.170; 73 Sol. Jo. 13; 27 Tl G. R. 96, 
D. C.; subsequent proceedings, [1929] 1 Is. b. 


area which are necessary.— 


140 L. T. 554; 93 J. P.38; 45 


Add. Annotation :—Refd. Sadder v. Sheffield 
Corpn., Dyson v. Sheffield Corpn., [1924] 1 


PART IV. SECT. 2, SUB-SECT. 2. 


26i. Duty to ‘“‘rmaintain & keen 
cficient School transferred to local 
authority.}—'Trustees of a voluntary 
Kpiscopal school transferred it to the 
loval education authority, the school 
then being conducted as a primary 
school, with a supplementary course. 
Two years aftor the transfer, the 
education authority altered the system 
& began to conduct it in sequence with 
@ neighbouring school. In an action 
against the education authority at the 
instance of the former trusteos :— 
TIeld: under Education (Scotland) 
Act, 1918, 8s. 18 (3), defenders were 
bound to hold, maintain, & manage 
the transferred school as a pubhe 
school of the same charactor & status 
as at the date of the transfer & provide 
similar instruction to that provided 
at that date.—-NoRFoR v. ABERDEFEN- 
SHIRE KDUCATION AUTTIORITY, {19214] 
Ss. ©. 590.—SCOT, 


26 ii. Performance of duty dis- 
puted—Jurisdiction of court.JjJ—Held: 
while questions as to due fulfilment or 
observance by the education authority 
of their statutory obligations wee 
questions of fact which fell to be deter- 
mined by the Kducation Department 
under Education (Scotland) Act, 1918, 
8. 18 (4), where the question involved 
the measure of these obligations, that 
was a question of law, with regurd to 
which the jurisdiction of the ct. had 
not been cxcluded.—NoORFOR v. ABER- 
DEENSHIRE. EDUCATION AUTHORITY, 
{1923} S. C. 881.—-SCOT. 


PART IV. SECT. 2, SUB-SECT. 3. 


so. I'cachers—I¢mployment of sisters 
of Order of Roman Catholic Church--- 
Whether sectarian education. |—ltOGERB 
v. BATHURST SCHOOL DISTRICT No. 2 
ee aa (1896), 1 N. B. laq. KNep. 266. 

sd. Contracts uwith—Duty of 
trustees to confirm.|-—-—DES FOSIERS v. 
BaLMORAL & DALHOUSIE SCHOOL Di1s- 
tTRiCIS No. 1 (N. 3.), (1927) 3 D. L. RR. 
505.—CAN. 


PART IV. SECT. 5. 


se. Contribution by one education 
authority to another—Farents not rt- 
siding in area in which school situate |— 
The B. education authority granted 
bursaries to a nuinber of children of 
persons resident in Arran for the pur- 
pose of facilitating their secondary 
education. ‘Thero was no sccondary 
schoolin Arran, & the children attended 
Ardrossan Academy, which is within 
the education authority. Kxecept for 
two inonths in summer, the children 
left Arran for Ardrossan on Monday 
mornings, & they were boarded during 
the week with persons resident in 
Ardrossan, with whom they lived in 
family. On Saturday they returned 
home for the weck-end, & they spent 
their holidays at their homes in Arran. 
The A. education authority claimed 
repaynicut of the cost of educating the 
children at Ardrossan from the J. 
education authority :—Jleld ; pursuers 
were entitled to recover the cost of the 








Cases 62—96a. 


62. 
72. 
78. 


78a. 


79a. 


children’s education from defenders. 
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Part V.—School Attendance. 


Add. Annotation :—Apld. Woodward v. Old- 
field (1927), 96 L. J. K. B. 796. 

Add. Annotation :—As to (8) Consd. Thomas 
v. Hughes (1928), 139 L. T. 613. 

Add. Annotation :—N.F. Rednall v. Beamish 
(1926), 1385 L. T. 155. 


-|—Where an education authority 
has refused an application for exemption 
from school attendance on the ground of 
employment, the fact of such employment can 
be neither a ‘‘ reasonable excuse ’”’ for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent.—THOMAS v. 
Huases, [19290] 1 K. B. 2263 98 L. J. K. B. 
42; 189 L.T.613; 92 J.P. 169; 44 T. LR. 
$18; 28 Cox, C. 0. 542; 26 L. G. R. 545, 
D.C, 

———- —~-—--.}-Resp., a share-fisherman & the 
father of a boy of fourteen years of age & 
of six other children of school age, placed the 
boy out at work at 5s. 6d. a week, & applied 
to the local education authority to cxempt 
the boy from schoul attendance. Exemption 
was refused, &, on an information against 
resp. for tailing, without reasonable excuse, 
to cause the boy, being between five & fifteen 








-- LONDONDERRY 


| 82. 


88a. 


96a. 


©. ©. 4 


years of age, to attend school, as required by 
the bye-laws of the education authority, the 
justices held that the fact of the boy’s having 
obtained regular employment of a beneficial 
nature was a reasonable excuse, & they dis- 
missed the information :—Held: the fact 
of the boy’s employment was not a reasonable 
excuse, & the case must be remitted to the 
justices. REDNALL v. Bramisit (1926), 135 
L. T. 155; 90 J. P. 153; 42 T. L. R. 538 ; 
24 L. G. R. 891; 28 Cox, C. C. 245, D. C. 


Add. Annotation :—Distd. I. C. C. v. Maher, 
[1929] 2 K. B. 97. 

-]—The words ‘under efficient 
instruction in some other manner’ mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a-child for one 
hour a week for the purpose of attending 
private lessons in a subject not approved 
by the Board of Education for clementary 
schools.—OSBORNE v. MARTIN (1927), 138 
L. T. 268; 915. P. 197; 44 T. L. BR. 38; 25 
L. G. R. 532, 28 Cox, C. C. 465, D. C. 
-|—1921 Act (c. 51), 8. 49, provides that 
any of the three reasons therein set out, 
which may be summarised as follows: 
(a) sickness ; (b) no school open within three 














authority, or the person appointed by 


iKducation (Scotland) Act, 1918 (c. 48), 
5. 10, discussod.—AYKSHIRE HKipuUCcA- 
TION AUTHORITY v. BUTHSHIRE Kpuca- 
ea [1926] 5. C. 169.— 


PART IV. SECT. 6. 


sf. Alteration of school _ section 
boundaries—Sufficiency of notice.) —By 
a township bye-law, certain land was 
detached from one school section & 
added to another. Notice of the pro- 
posed alteration had been given by 
the township council by posting 
fourteen notices, seven in each of the 
sections, & publicity was given in the 
public press, though not by advertise- 
ment containing the formal notice. 
On an application for a declaration 
that the bye-law was invalid :—Held : 
Public Schools Act, 1920, s. 15 (1) (0), 
should be construed as leaving the 
notice to be given entirely to tho dis- 
crotion of the township council.— ie 
Hoyuanp & YORK (1023), 55 O. L. KR. 
185.—CAN. 


sj. -{ltcrution of school districis— 
By whom sanctioned—7 Wict. c. 29, 
ss. 14, 24.)-—-McFEE v. DUNDAR (1860), 
10 C. P. 94.—CAN., 





sk. Award under Public Schools 
Act, 1896 (c. 70) (Ont.)—Vulidity.) — 
Re CHESTERVILLI PuRBLIO SCHOOL 


BvARD (1898), 29 O. It. 321.—CAN, 


sm. Union of sections—410 Vict. c. 16 
(Ont.)— Effect of.j-—Re MINISTER OF 
EDUOATION PETITION (1877), 28 GO. P. 


325.-—CAN. 


so. Liefusal of some trustes lo join in 
transfer —Right of majority of trustees 
to require execution by muinority.j— 
The managers & a majority of the 
trustees of B. public elementary schools 
decided that the schvols should be 
transferred to the County Council of 
L. under Kducation Act (Northern 
Ireland), 1923. Four trustees refused 
to join in the neccessary deed of con- 
veyance :—Held: the majority of the 
trustees could require the minority 
to join in the deed for the purpose of 
transferring the schools under the Act. 


[1929] N. 1. 47.—IR. 

sq. Under Iducation (Scotland) Act, 
1918 (ce. 48), 8. 18 (7)—Necessity for 
consent of Itducation Authority.]—The 
trustees of a IKkoman Catbohe school, 
established after the passing of above 
Act, obtained in 1926 the consent. of 
the Dept. to the transfer of the school 
to the Kducation Authority, & there- 
after they intimated to the Authority 
their intention to transfer the school. 
The Authority refused to accept the 
proposed transfer, &, in an action of 
declarator brought by the trustces, 
maintained that its consent was a 
condition precedent to a valid transfer : 
—Held: the determination of the 
question whether the Education 
Authority was bound to accept the 
transfer depended upon the con- 
struction to be givon to above sub- 
sect.; it did not expressly, or by 
necessary implication, impose any 
obligation on the Authority to accept. 
a transfer against its will, even where 
such transfer had been consented to by 
the Education Department, the assiump- 
tion being that the transfer should 
have been agreed on by the transferor 
& the transferee before the Depuart- 
ment was asked for its consent.— 
BONNYBRIDGE ROMAN CATHOLIC 
SCHOOL v. STIRLINGSHIRE TFDUCATION 
AUTHORITY, [1928] S. C. (Ct. of Sess.) 
855.—SCOT. 


PART V. SECT. 1, SUB-SECT. 2. 


st. By whom taken.J}]—A father, 
charged with failure to provide 
efficient cducation for his child upon 
a complaint at the instance of ‘“* the 
person appointed by the education 
authority for the county of Lanark to 

rosecute,’? objected on the ground 
hat the proper prosecutor was the 
school management conmittee for the 
area, or the person appointed by them : 
—Held: the power, previously vested 
in school boards, to prosecute for 
education offences was included in the 
powers transferred to the education 
authority by 1918 Act, & had not been 
restricted by s. 3 (2); & the education 
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them, could competently prosecute.— 
HiDDLESTON v. WILSON, [1924] S. C. 
(J.) 62.—SCOT 


sb. Under Education (Scotland) Act, 
1872 (c. 62), s. 70.J—The above scct. 
has not been impliedly repealed by 
Education (Scotland) Act, 1908 (c. 63), 
8s. 8, & a prosecution under sect. 70 is 
competent, oven though the _ real 
question at issue between the parent 
& the cducation authority is the 
selection of the school which the 
children are to attend. Semble: pro- 
ceedings should not be taken under 
sect. 70 where there is a question of 
principle at issue between the parties. 
——CALDER v. ALEXANDER, [1926] S. C. 
(J.) 51.—SCOT. 


PART V. SECT. 2. 


sd. To regulate aye of admission of 
pupils to grade I—Power of town dis- 
trict trustees. }—The power which Schoo! 
Act, 2. S. S. 1920, c. 110, 8. 110 (27), 
gives the trustees in town districts 
to determine in the case of graded 
schools at' what time pupils may be 
admitted to grade I. is not. conferred 
on the trustees of districts which are 
not town = districts. .—WILKINSON  v, 
ca 11928] 2 W. W. BR. 700.— 





PART V. SECT. 3. 


89 i. No school within three 
miles—Parent’s refusal of offer of 
travelling facilitics.}—A fathor was 
charged with failure to provide efficient 
education for his son aged twelve years, 
contrary to Education (Scotland) Act, 
1908 (c. 63), 8. 7 (1). The boy had 
paseed out of the ary school, & 

here was no secondary schoo! within 
threo miles of his place of residence. 
The education authority offered to pay 
an allowance towards the cost of con- 
veying the boy to _a secondary school. 
The father refused the offcr :-—Held : 
the father had a ‘ reasonable excuse ”’ 
for failure to provide education-within 
Education (Scotland) Act, 1883 (c. 56), 
8. 11.—MAOCKENZIE v. SMITH, [1927] 
Ss. C. (J.) 47.—SCOT. 





miles; (c) efficient instruction in some other 
manner, shall be a reasonable excuse for not 
causing a child to attend school :—Held: 
those three reasons were not an exhaustive 
enumeration of what would be a reasonable 
excuse, but that if facts were established show- 
ing an excuse within one of the categories («), 
(b) & (c), the tribunal must accept the excuse 
as being a reasonable excuse. If, however, 
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4141, D.C, 


2K. B. 97; 


Cases 96a—100. 


parents sought to find a reasonable excuse 
outside the named categories (a), (b) & (c), 
the tribunal were not bound to accept it; 
the tribunal must decide whether the facts, 
in their opinion, showed a reasonable excuse. 
—-LONDON COUNTY COUNCIL v. MAHER, [1929] 
98 L. J. K. B. 492; 93 J. P. 178 ; 
45 T. L. R. 5343 73 Sol. Jo. 269; 27 L. G. R. 


Part VI—Blind, Deaf, Defective and Epileptic Children. 


99a. 








Who is ‘‘ parent.’’|—-The parent, 
whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, undcr 1921 Act, s. 54 (1), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child ; & where the 


father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother :—Held: the mother 
was the parent for the purposes of the sect.-—— 
WoovwaRD v. OLDFIELD, [1928] 1 K. B. 204; 
96 L. J. K. B. 796; 186 I. T. 731; 
15L; 43 T. L. R. 4883; 25 LG. R. 
Cox, C. C. 363, D.C. 


9] J. P. 
296; 28 


Part Vil—Higher Education. 


100. Add. Annotation :—Mentd. R. v. Health Minister, Ex p. Dore, [1927] 1 K. B. 765. 


PART VIII. 


105 i. Conveyance of children to 
school—Duty of school trustces—Under 
School Act, R. S. S., 1920 (ce. 110), 
ss. 188, 207 (1).J-—RIDINGS ». 
HURST SCHOOL DISTRICT NO. 
BOARD OF TRUSTEES (No. 2), 
3D. L. R. 173; [1927] 2 W. W. R. 
1593 21 S. C; R. 471.—CAN. 


sm. Lease by school  trustees— 
Validity.J—NIAGARA PUBLIC SOlHOOT, 
BOARD v. UEENSTON WOMEN’S 
INSTITUTH, [1926] 4 D. lL. R. 13; 59 
O. L. R 213.—CAN. 


PART X. 


m i. —— Penalty for non-com- 
plance with School  cict -Whether 
applicable where — schoolhouse’ rebuilt 
on same — site.J—WATERMAN-WATER- 
BURY MANUFACTURING Co., Lib. v. 
SLAVANKA SCHOOL DISTRICT, [1928] 
4 DL. R. 522; (1928) 3 W.W. RR. 16. 
—CAN. 

f 1. —-—- Power of trustees—Sale of 
old site.)—Under School Act, B.S.A., 
1922, a board of trustees has power to 
purchase a now site for a school & 
remove the school building to it, & 
‘with the Minister’s approval, to sell 
the old site.—OLSTEAD v. CoaL VALLEY 
ScHoo.t District No. 1053, (1924) 1 
W. W. R. 211.—OAN. 


1 (p. 574) i. —— Validity of bye-law 
prohibiting.|—A bye-law passed by a 
city council under Municipal Act of 
Ontario, s. 399A, prohibiting in a 
certain district the erection of build- 
ings except for use as private residences 
is enforceable in respect of a school 
erected by the trustees of a scparate 
school under their statutory powers.— 
TORONTO CORPN. vt. ROMAN CATHOLIO 
SEPABATE SCHOOLS TRUSTEES, [1926] 
A.C. 81: 95 L. J. P. C. 12; 183 L. T. 
779; 41 T. L. R. 658.—CAN. 


PART XI. 


g i. Annexation by urban 
munictpalitly—Effect of.) —WINDSOR v. 
TORNER, (1925] 2 D. L. R. 6843; [1925] 


ELM- 





iy Ses 


S.C. R. 413; revsg. 26 O. W. N. 221.— 
CAN. 

g ii. alssessment by- Whether 
property temporarily in district liable. }— 
Re EDMONTON, IUNVEGAN & BRITISID 
COLUMBIA Ky. Co. & McLELLAN 
SCHOOL DISTRICT, Re MANNIX & WATL- 
GREN & MCLELLAN ScHoon DISTRICT, 
[1928] 2 W. W. lt. 684.--CAN. 


k i. - - For county pupils 
attending urban collegiate institute. }— 
Re GRIMSBY & LINCOLN COUNTY, [1928 | 
4D. lL. i. 589; 62 O. L. lt. 470. -- CAN. 


p (p. 576) i. ——— Demand upon for 
money collected for erection of school--- 
Resolution of trustees ursiufficient—Sub- 
sequent bye-law invalid. |— Re S\NDWI1CH 
TTOWN SCHOOL ‘TRUSTEES & SANDWICH 
"TOWN (1864), 23 U. C. ht. 639.-—CAN. 


p (p. 576) ii. Demand upon for 
cxpenses of conducting hush school——- 
Alleged irregularity en description of 
opp tcants, ele.j—~ Ite PORT ROWAN 

1@H SOHOOT. TRUSTEES & WALSING- 
HAM TOWNSHIP CORPN. (1873), 23 CG. P. 
11.—CAN. 


p (p. 576) iti. Money raised by 
sale of debentures— For erection of school 
butlding—Right to unexpended balance. | 
—It is the duty of a municipal council 
to pay over to a school board or boards, 
from time to time, upon request, 
moneys raised the sale of municipal 
debentures for the erection of a school 
building. The unexpended balance of 
such moneys is not the property of the 
municipality in its own right, at most 
it is a trustee or custodian of the 
moneys for the boards.—CLARKSON v. 
ALLISTON CORPN., [1928] 2 D. L. R. 
715; 62 0. L. R. 149.—CAN. 

p (p. 576) iv. ——- Agreement exempt- 
up taxpayer from taxcs—Whether 
school tares included.|—Ex p. BATHURST 
Co., [1928] 4 D. L. R. 65.—CAN. 


p (p. 576) v. —— Appeal against 
equalised assessment— Duty of equaliser. | 
—On an appeal against the equalised 
assessments made under Public Schools 
Act, s. 133, as amended by 1928, c. 48, 
8. 13, the only question for the judge 


645 











to decide is whether the equaliser has 


done what the statute as numended 
requires him to do, 7.e. made his 
equalisation on the basis of the 


equulisation made by Manitoba Tax 
Commission.—AHe BEAUSETOUR SCHOOL, 
Disrricr (Man.), [1928] 3 W. W. R. 
310.—CAN. 


sn. City board-—— School in adjoining 
rural section—Hqualisation of assesa- 
ment.J—An agreement was made in 
1917 between the trustees of a rural 
school section adjoining a city & the 
board of educatiou for the city for the 
ercction & maintenance by the latter 
of » school house in the rural section, 
the pupils in the rural section to have 
the right to attend the school & the 
highor grade schools in the city, & the 
trustees of the rural section agreeing 
to pay a fixed annual sum to be raised 
by taxation:—Held: assuming the 
agreement was a valid one, School 
Law Amendment Act, 1922, 8. 14, did 
not apply to the agreement, as it was 
not one for payment of any proportion 
of the cost of erecting & maintaining 
the school; & a judgment restraining 
the city board & arbitrators appointed 
to equalise the assessment in respect 
of the school from proceeding to do so, 
was affirmed.—YoORK PUBLIC SCHOOL 
BOARD v. TORONTO BOARD OF EDUCA- 
TION (1923), 54 O. L. R. 216.—CAN. 


80. School board—Liahbility for cost of 
vocational training—Itefused by school 
board—Granted by vocational board.| — 
FREDERIOTON SCHOOL TRUSTEES (1. 
KINGSCLEAR SCHOOL TRUSTERS, [1938] 
4D. L. R. 13.—CAN. 


sp. Joint board of grammar & common 
school trustees—-Claim against district 
municipality— Joint hoard wlegal.)|—e 
TRENTON SCHOOL TRUSTEES & TRENTON 
VILLAGE CORPN. (1867), 26 U. Cc. R. 
353.—CAN. 


sq. Remittance to bank of county 
treasurer for .yrammar achool trustees— 
Failure of bank—Liability of county 
treasurer.J—CALEDONIA GRAMMAR & 
COMMON SCHOOL TRUSTEES v FARRELL 
(1868), 27 U. C. RR. 321.—CAN. 











Cases 185--.275a. 


135. 


137a. ———_— 


176. 


178. 


180. 


182. 


182a. 


273. 


275. Add. Annotation :—Apld. HK. v. Newport 
(Salop) Justices, Ex p. Wright (1929), 98 
L. J. K. B. 555. 
275a. .|—At. a school for boys there was 
a rule prohibiting smoking by pupils during 
the school term, whether on the school 
PART XII. SECT. 1. would apply, unless the particular 
bi. .}/—Re R. v. St. PRTERS nature o contract or the circum- 
198) 47 Can. Crim. Cas. 204: 59 stances in which it was made overrode 
3, R. 198.—CAN. . q the rule ; & an ap ointment to a 
pro rofessorship without limitation of 
PART XIV. SECT. 2, SUB-SECT. 4, [ime could not be an appointment for 


ni. -—— 
appointed to a professorshi 
no definite term was fixed :—Held: 
the ordinary rule that such a contract 
of employment could be terminated 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part XII.—Reformatory and Industrial Schools. 


Add. Annotation :—Refd. I... C. C. v. Wiltshire 
County Council (1927), 137 L. T. 526. 


.]—A. youthful offender com- 
mitted an offence while on a temporary visit 
to the place in W. where it was committed. 
Until about three wecks previously he had 
resided in L., but at the date of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 
: his lace of residence was specified to be 

eld: as there was no proof of his 
scbual residence in Ju. at the date of the 
offence, his place of residence should have 








been specified as W., not because of his 
actual residence there, ‘which was admittedly 
only temporary, but because the presumed’ 
residence in the place where theo offence was 
committed provided for by the above sect. 
had not been successfully displaced.—-LONDON 
County CouNnciIn v. WILTSHIRE COUNTY 
COUNCIL (1927), 187 L. T. 526; 91 J. P. 122 ; 
43 T. L. R. 568 ; 25 LL. G. R. "884 ; 28 Cox, 
C. C. 416, D. C. 


188. Add. Citations :—[{1924] 1 K. B. 248; 93 


ae J. K. B. 65; 180 L. T. 414; 27 Cox, C. C. 
1. 


Part XIV.—Universities and Public Schools. 


Add. Annotation :—As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107. Gene- 
rally Mentd. Brown v. Dagenham U. D. C., 
[1929] 1 K. B. 737. 


Add. Annotation :—Expld. Ereaut v. Girls’ 


Public Day School Trust, [1929] 2 K. B. 274. | 


Add. Annotation :--Distd. Hreaut v. Girls’ 
Public Day School Trust, [1929] 2 K. B. 274. 
Add. Annotation :—Consd. FEreaut v. Girls’ 
Public Day School Trust, [1929] 2 K. B. 274. | 


~|—Where a school is carried on by a 
co. whose sharcholders receive dividends not 
exceeding a fixed rate on their shares, the 








Part XV.—Educational 


222. Add. Annotation :—Mentd. Brown v. Dagenham U. DD. C., 


school, though otherwise possessing the 
essential characteristics of a public school, 
is not a public school so as to be entitled 
under Income 'l'ax Act, 1918 (c. 40), Sched. A., 
No. VI., r. 1 (ec), to an allowance in respect 
of the assessment to income tax on the school 
buildings, for the existence of an element, of 
profit-making for the private benefit of the 
founders & managers is fundamentally 
op osed to the conception of a public school. 

TREAUT v. GIRLS’ PUBLIC DAY ScHOOL 
TRUST, [1929] 2 K. B. 274; 98 L. J. K. B. 
475; 141 L. T. 481; 45 T. I. R. 55753 73 
Sol. Jo. 401; 93 J. P. Jo. 449; 27 L. GR. 
579, C. A. 


Charities. 


[1929] 1 K. BR. 737. 


A a ee 


Part XVIIl.—Schoolmasters and Teachers. 


Add. Annotation :—Consd. R. v7. Newport 
eee) Justices, Ma p. Wright, [1929] 2 
.B. 416. 








-]—When pltf. was 
in 1916, 





ability to perform 


on the professor. 


by reasonable notice on either side O.L. R. 312 


life, subject only to good behaviour & 
duties, as such 
a contract must be mutual, 
be binding neither on the university nor 


Gv. UNIVERSITY 
OF ‘TORONTO ‘dovaucna). (1933), 53 
.—OAN. 


precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in question 


PART XV. SECT. 8, SUB-SECT. 2.—A. 


192 i. Modification of scheme-—Powers 
under Ed Endowments (Scot- 
land) Act, 4 (c. 59).]}—Where a 
scheme approved by the Education 
Department is submitted which is 
reasonable & consistent with the Act, 
it is not the function of the ct. to 
remodel] or alter it.—Re CAMPBELL 
ENDOWMENT TRUST, ARGYLL EDU- 
CATION AUTHORITY v. CAMPBELTOWN 
Corpn., [1928] & 2 C. 171.-——-SCOT. 


& could 


was reasonable, that the father of the boy 
by sending him to the school authorised the 
schoolmaster to administer reasonable punish- 
ment to the boy for breach of a school rule, 
& that the punishment; administered was 
reasonable; & they dismissed the informa- 
tion. An order nisi having been obtained 
calling upon the justices to show cause why 
they should not state a case on a question 
of law :—Held: the decision of the justices 
was right, that no question of law arose on 
which they could state a case, & that the order 
nist should be discharged.—R. v. Newport 
(SALOP) JUSTICES, Ex p. WRIGHT, [1929] 2 
K. B. 416; 98 L. J. K. B. 555; 141 Tu. T. 
563; 93 J. P. 179; 45 T. L. R. 4773 73 
Sol. Jo. 384; 27 L. G. RB. 518, D. C. 


288a. —— Right to withhold ‘‘carry-over ’’— 


Unsatisfactory service.]-—Pltf. was appointed 
head teacher of a non-provided school in 
1904, & in 1921 the Burnham Report was 
adopted by the local education authority. 
The effect of the adoption of the report was 
that pltf. became entitled to an increase of 
salary, & it was agreed that the payment of 
the ‘* carry-over,’’ 4.e. the difference between 
the salary which pltf. would have received 


at the date of the adoption of the report by 


290. 


ee 
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the local education authority, if throughout 
pltf.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committce 
refused to pay the instalment for the year 
ending Mar. 31, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfactory : 
-—-Held: the local education authority had 
no power, under the terms of the report, 
to withhold from a teacher any part of the 
*“carry-over’’ by reason of unsatisfactory 
service after the date of the adoption of the 
report.—-WITTs v. Mackay (1927), 43 T. L. RR. 
535: 71 Sol. Jo. 666, D. C. 


Add. Annotations :—As to (2) Refd. Short 
v. Poole Corpn. (1925), 42 T. L. BR. 107. 
Generally, Mentd. R. v. Roberts, Ea p. 
Scurr, [1924] 2 K. B. 695; Reitzes de 
Marienwert v. Administrator of Austrian 
Property, [1924] 2 Ch. 282; Roberts v. 
Hopwood, [1925] A. C. 578; Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 


293a. Death gratuity granted to legal personal re- 


presentative of deceased teacher—Devolution 
on death of grantee.]J—A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 


—_— ~” me an — 


PART XVII. SECT. 4, SUB-SECT. 1. 


st. Duiy of teacher to obey order of 
school board to suspend pupil.j—lf u 
teacher knows of no reason why a 
pupil be suspended or expelled & has 
received no complaint against the 
pupil, he is justified in refusing to obey 
an order of the school board to suspend 
such pupil.—LecLteRc v. PErRIGORD 
SCHOOL DISTRICT No. 850, BOARD OF 
TRUSTEES, [1925] 3 D. L. IR. 578; 
[1925] 2 W. W. R. 312: 19 Sask. L. R. 
435.—CA 


sv. Duty of master—Pupil guilty of 
* wilful opposition to authority.’ }—A 

upil who remains uway from school 

ecause he finds certain school work 
uninteresting, or because he does not 
like the teacher’s manner of teaching, 
is guilty of ‘wilful opposition to 
authority ” within School Act, R.S. A., 
1922 (c. 51), 8. 202, & it is not only the 
teacher’s right, but his duty, to sus- 
pend him.—FiNLAYSON v. POWELL, 
TUCKER v. POWRLL, [1926] 2 D. lL. R. 
383; [1926] 1 W. W. BR. 939; 22 Alta. 
L. R. 171.—CAN. 


PART XVII. SECT. 4, SUB-SECT. 2. 


sw. General rule.j—-Where a child is 
sent by its parent or guardian to a 
school, they must be held to have 
given an implicd consent to the in- 
tliction of such reasonable punishment 
as may be necessary for the purpose of 
school discipline, & the purpose with 
which the parental authority is dcle- 
gated to the schoolmaster must to 
some extent include authority over the 
child when it.is outside the school 
walls; but when the school is closed 
for any mr ke of time for a period of 
regular holidays, tho child then returns 
to the charge of its P artes or guardian 
& the a the gid aeieckogs 
ceases.— R.  v. AUNG A THAUN 
(1925), I. L. R. 3 Ran. 659.—IND. : 

1 i. Moderate & reasonable.J— 
A schoolteacher has the right to inflict 
corporal pow snmens on a pupil for 
violating the rules of the school, pro- 
vided the punishment is not excessive, 
the instrument with which it is inflicted 
is a proper one for the purpose & there 
is no malice or il] will on the part of the 
teacher.—R. v. METOALFE (Sask.), 
(1927) 3 W. W. R. 194.—CAN. 


PART XVII. SECT. 5. 
ai.—— Night school teacher— 





Liability of school board.|—A night 
school teacher may recover on his con- 
tract with a school board, although 
it is not in the prescribed form or 
in writing.—LECLERO v. PRRIGORD 
ScnooL Districr No. 850, BOARD or 
TRUSTEES, [1925] 3 D. L. lt. 578; 
[1925] 2 W. W. RR. 812; 19 Sask. L. 1]. 
435.—-CAN. 


a ii. —— Computation of teaching 
pertod—TZ'eacher prevented from teach- 
ting.}—Where a school board wrong- 
fully proven a teacher from teaching, 
the time during which he is thercby 
unable to teach will be counted in his 
favour in determining whether he has 
been teaching continuously for the four 
months or more required to entitle 
him to the benefits of School Act, 
h. S. S., 1920 (ce. 110), 8. 195 (1). 
Volidays under sect. 177 of the Act 
should not be counted as actual 
teaching days under sect. 195 (1).— 
LECLERO v. PERIGORD SOHOOL DIB8- 
TRicT No. 850, BOARD OF TRUSTEES, 
(192513 D. L. R. 578: [1925] 2 W. W. 
R. 312 19 Sask. L. R. 435.—CAN. 


q iii. School arbitrarily 
closced.J—-Where a school is closed 
arbitrarily by a school board, & a 
teacher, who is ready, willing & able 
to teach, is thereby prevented from 
teaching for the f two hundred & 
ten days on which, under School Act, 
Rh. S. A., 1922 (c. 51), 8. 199 (1), his 
salary is based, he is entitled in a claim 
for salary to have the days during 
which the school was so closed credited 
to him as ‘‘ actual teaching days.”— 
STEPHENS v. GEM CONSOLIDATED 
ScHooL Districr, No. 60, TROSTEKS, 
{1925] 1 W. W. R. 745.—CAN. 


iv. —--— ----~- Whether teacher 
entitled to full year’s salary.|-—School 
Act, R. S. A. 1922, ¢ 41, does not 
guarantee {to a teacher a full year’s 
salary in any event; but bearing in 
mind the whole scheme of the Act, & 
more particularly the plan adopted for 
the calculation of salary, the statutory 
obligation of the school board to pro- 
vide teaching during every day which 
is not excepted, & the basis of a yearly 

eriod of hiring, there is a logal obliga- 
jon upon the board to place at the 
disposal of the teacher every available 
teaching day without deduction, except 
as provided by statute & the contract, 
& the teacher is entitled to be paid for 
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every available teaching day so long 
as there was no default) on his part. - - 
PETERSON ¢ YOUNGSTOWN SCHOOL 
DisrRicr Trust ties, |1928) 1 D. b. Rh. 
344; (19281 1. W. W. RR. 128.—CAN. 


v. Scale—Head teacher in 
secondary school.|-—As regards head 
teachers of sccondary schools, the 
Craik scale is prescribed, untila defined 
& fixed scale of salaries is introduced. 
—SMART ¥. PRRTHSHIRE- KDUCATION 
Pee [1927] S. C. (H. LL.) 22.— 








q Vi. School Ordinance, 8. 155.-— 
PORTER v FLEMING SCHOO), DISTRICT 
(1906), 3 W. L. R. 186; 6 Terr. L. R. 
348.— CAN, 


vii.-— -- Receipt for “ final payment” 
-—Kffect of J—A_ receipt given by a 
Rchool teacher to a school district for 
a payinent of salary, which was ex- 
pressed to bo the * final payment ” for 
the term then ending, held not. to be 
an answer to the teacher’s claim for 
the amount remaining due under her 
contract: with the district, the document 
not being a release & there being 
nothing in the evidence to indicate 
that the payment was expressly 
accepted im satisfaction of the whole 
wmnount or that any new agreement 
was ontered into at the time.— 
SOMERS 1. LIBERTY SCHOOL DISTRICT, 
{i9z8] 2 DL. RR. 334; (1928) 1 
W.W. RK. 884. CAN. 


sz. Decrease of salary—lTtevision of 
scale—From what date operative.)—A 
revised scheme does not become opcra- 
tive until it has received the Education 
Departinent’s approval. 


The Department has no power 
to sanction a revised scheme retro- 
spectively so as to affect a teacher’s 
contractual right to his salary.— 
CouLl v. Fire EDUCATION AUTITORITY 
{1925} S. C. 240.—SCOT. 


290 1. Differentiation of salaries— 
Graduate & non-graduate teachers— 
Effect of admitting non-graduate to 
graduate scale.J—'The admission of a 
non-graduate master to the graduate 
scale of salary docs not preclude an 
education authority from treating him 
as a non-graduate teacher on a revision 
of the scales of salaries.—COULL v. Fire 
EpucaTion AuTnoriry, [1925] S. C. 
240.--SCOT. 


Superannuation Act, 1918 (c. 55), s. 3, to 
the legal personal representative of a deceased 
teacher, who died intestate & insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate of 
the intestate, & be primarily applicable in 
payment of the intestate’s debts, & ought 
not to be held upon trust for his next of kin.— 
Re HAWKINS, HAWKINS v. DEW & Sons, 
[1926] Ch. 428; 95 L. J. Ch. 402; 135 L. T. 
89; 42 T. L. R. 286. 


Liability to estate duty.J]—The death 
gratuity which under Teachers (Superannua- 
tion) Act, 1925 (c. 59), s. 5, is payable to the 
legal personal representatives of a teacher 
in the circumstances there specified is 
property passing on the death of the teacher 
within Finance Act, 1894 (c. 30), & is there- 
fore aggregable with the remainder of the 
teacher’s estate & chargeable with estate 
duty.—A.-G. v. QuIxLEy (1929), 98 L. J. 
K. B. 652; 14) L. T. 288; 93 J. P. 227; 
45 T. L. R. 455; 271. G. R. 693, C. A. 


Add. Annotations :—As to (1) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107; Fennell 
v. Kast Ham Corpn., [1926] Ch. 641. 


Add. Citations :—131 L. T. 55; 68 Sol. Jo. 
403; 22 L. G. R. 138. 


Add. Annotations :—As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107 Fennell 
v. Kast Ham Corpn., [1926] Ch. 641. 


302. Add. Annotation :—As to (4) Consd. Short wv. 
Poole Corpn., [1926] Ch. 66. 


802a. Bona fide exercise of discretion. | 
——A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time.—SHORT v. 
POOLE CoORPN., [1926] Ch. 66; 95 L. J. Ch. 
110; 134 L. T. 110; 90 J. P. 25; 42 T.L. R. 
107; 70 Sol. Jo. 245; 24 L. G. R. 14, C. A. 


Bnei -—Apld. onnell v. Kast Ham County Borough 
Corpn. (1925), 89 J. P. Jo. 721. Consd. Richardson v. 
Abertillerv U. D. C » Thomas v. Same (1928),138 L. T. 


293b. 





297. 


299. 








688. Refd. nag "v. Dagenham VU. D. CG., [1929] 1 
kK. B. 737. 
302b. Onus of proof.] — The 











council of deft. borough, as the local education 
authority, in pursuance of a recommendation 
of their education committee, made after 
exhaustive inquiries & discussion, resolved 
that the engagements of all married women 
teachers falling under certain specified cate- 


PART XVII. SECT. 6. 


sa. Right of members of teaching staff 
of Kducation Department of Western 
pia ieadesd 2 superannuation rata alaagry J 
—WAILS » [1927] A. 337; 96 


L. J. P. ©. “60; "136 L. T. 641. AUS. 





e i, 





22 Alta. L. R. 415.—CAN. 


One month—Or one month’s 
wages.|}—A teacher engaged by the 
month is, in the absence of a special 
agreement, only entitled to one month’s 


ENGLISH AND Emprre Digest SUPPLEMENT. 


gories should be terminated ; &, accordingly, 
notice was given to each of pitfs. to terminate 
her engagement. Pitfs., three married 
women, had for several years been engaged 
under contracts terminable by a month’s 
notice on either side, as assistant certificated 
teachers in some of defts.’ schools, & were 
admittedly efficient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the. interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into considcration the domestic circum- 
stances & duties of the married women 
teachers & the earning capacity of their 
husbands. Plitfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational efficiency, but acted with the 
illegitimate object of providing employment 
for unmarricd women without reference to 
educational efficiency, of obliging married 
women teachers to confine themselves to 
home duties & of preventing those whose 
husbands were in regular employment from 
increasing the income of the joint home :— 
Held: (1) pltfs. failed to discharge the onus 
which lay upon them of showing that the 
policy adopted by the council of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, & the 
steps taken to carry it out, were in excess of 
their statutory powers or were adopted or 
taken in pursuance of some illegitimate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant from 
an educational standpoint, but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method of applying it; (3) as defts. had 
acted bond fide & within their statutory 
owers, the action ought to be dismissed.— 
NNELL v. East Ham CORPN., [1926] Ch. 
641; 95 L. J. Ch. 119; 1384 L. T. 276; 90 
J. P. 36; 70 Sol. Jo. 324; 24 L. G. R. 76. 


.—— —— ——.]|—RICHARDSON v. ABER- 
TILLERY URBAN DISTRICT COUNCIL, THOMAS 
SAME, v. No. l4a, ante. 


junior class to come into his class-room 
& warm themselves at the fire. He was 
under no obligation to allow the junior 
class into his room; he merely oo it 
out of kindness to the children, & 80 








rmin . that they would not have to remain 
pone Js we gi oH on - ar outside in the severe weather. On 
PART XVII. SECT. 7. ted to Oren roe eg kos ©«= one: occasion he temporarily removed 
entitled to one month’s wages, & not 
t i. Non-compliance with pro- to six months’ salary. — Mauna Ton the fire screen which usually guarded 
visions as to termination—Teacher px y, Drsouza (1929), I, L. I. 7 Ran, he fire in his room, &, the Junior class 
entitled to pe cemnages: }—Hunt Me a $03.— IND. ~ coming into his room as usual, & going 
SCHOOL TRUSTEE ta.), to the fire, the clothes of one ‘of t em, 
oeei aD. L. TR. 288; a26i2 W. Ae PART XVII. SECT. 8. a child of six years of age, caught 
431.—CAN, 815 1. Injury to pupil—A Pascoe fire, & she was severely burned :— 
t ii. —— form of contract prescribed to Bangers feat rnlpate ee aan Held: deft. was liable—BOHANE »v. 
by pee oy Education u School school contained two class-rooms, one PRIS OCU MAO OUT Dette Ss Oca tee 
» FR. » 1922 (c. 51)—How far for the junior & one for the senior class. PART XVIII. 
ending Y delermint contract uring the luncheon hour the junior 
inding. }—T'HORESON v. DLAIRMORE class were sent out-of-doors to the play- i. ———.]—Where the 
ole DierRicr eae eee : ground, & deft., who was the teacher secretary of a school board, 
R.1178; [1927] 1 W. W. R. of the senior class, used to allow the under its instructions, notifies in 


648 


836. Add. Annotations :—<As to (8) Consd. Short v. 
Poole Corpn., (1925) 42 T. L. R. 107. 


welne each of two or more appcts. for 
a teacher’s position that her applica- 
tion bas been accepted, but tho board 
enters into the formal contract pre- 
scribed by statute with only one of 
them & notifies the others that their 
services will not be required, each of 
the latter has a right of action against 
the board as a corpn. for damages, but 
not against the members thereof in- 
dividually or against the secretary.— 


Vol. XIX.—Education. Case 336. 


Gener- 


DISTRICT TRUSTEES, [1925] 1 W. W. Kh. 
526.—CAN. 


n ii. —— Signature of county 
superintendent—Whether party to the 
contract.}—A county superintendent 
of common schools, signing together 
with trustees, a contract with a teacher, 
will be considered to have signed the 
Bame only as approving of the appoint- 
ment, & in pursuance of the direction 





MORRISON v. CASSELL HILL SCHOOL | of the statute, & not as a party con- 


649 


ally, Mentd. Brown v. Dagenham U.D.C., 
[1929] 1 K. B. 737. 


tracting with the teacher.—CAMPBELL 
v. ELLIOTT, BLACK, MOORE & SOUTH- 
WICK (1847), 3 U. C. R. 241.—CAN. 


ef. Conviction for using words tending 
to tmpair discipline—Form of con- 
viction.J—R. ov. THORNE, [1926] 2 
D. L. R. 587; 45 Can. Crim. Cas. 360 ; 
58 N.S. R. 449.—CAN., 


sk. Under Schools Act, 1922 (c. 6) 
(N. B.).]—KELLY v. GRIMMER S DD. 25 
(N. B.), [1927] 3 D. L. R. 704.—CAN. 


ENGLISH AND Empire Digest SUPPLEMENT. 


ELECTIONS. 
Part I1.—Male Franchise. 


SEctT. 1.—PARLIAMENTARY 
(Vol. XX., p. 8). 
See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), 8. 1. 


24. Add. Annotation :—Refd. Edwards v. A.-G. 


for Canada (1929), 46 T. L. R. 4. 


92. Add. Citation :—13 L. T. 762. 


96a. 





Exclusive occupation of room by director 
—At yearly rent.|—By an agreement in 
writing a limited co. gave one of its directors 
the exclusive possession of a room in its 
premises at a yearly rent of £20. The director 
occupied the room solely for the purpose of 
carrying out his duties as director :—-Held : 
(1) the room constituted ‘‘ premises ’’ within 
Representation of the Pcople (Equal 
Franchise) Act, 1928 (ce. 12), 8s 1 (3); 


(2) it was occupied by the director for the 
purpose of his business within the’ meaning 
of the same subsection, & he thereby had 
the requisite business premises qualification 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), 8s. 1 (1) (2), 
which entitled him to be on the register 
of voters.—FrRost v. CASLON, FROST v. 
WILKINS, [1929] 2 K. B. 138; 98 L. J. K. B. 
523; 141 L. T. 281; 45 T. L. R. 417; 93 
J.P. 1923; 73 Sol. Jo. 333; 27 L. G. R. 480, 
C. A. 


Sect. 2.—LOCAL GOVERNMENT FRANCHISE 


(Vol. XX., p. 18). 


See, now, Representation of the People 
(qual Franchise) Act, 1928 (c. 12), s. 2. 


Part V.—Registration. 


146a. ——— Sufficiency of—Christian name in full 


not necessary.|—-R. v. HARTLEPOOL CORPN. 
(1851),2 L. M. & P. 666; 21L.J3.Q. 3B. 71; 


v. HARTLEPOOY. CORPN., Ea p. DoBING, 18 
L. T. 0.8. 111. 


15 J. P. 835; 


PART I. 


a i. ——- Voters in township added to 
city.}-—R. v. WITSON (1888), 12 I. R. 
5406.—CAN. 

a fi. —--— Persons omitted from 
verified copy of collector’s rolli—Persons 
omitted from collector’s roll.}—R. v. 
A eae (1851), 1 G. L. Oh. 270.-- 


PART II, secede 1, ‘ati 1.— 
. (n * 

ga. Local agent of corporation ~ No 
office maintained—~Not permanently em- 
ployed —— Whether ** chief resident 
officer.”"]}~-A local agent for a corpn. 
in a town where it, does not) maintain 
an office of its own & who is not. 
verlmanently omployed thereby or 
n receipt of a sulary therefrom is not 
a ‘‘ chfef resjdent officer ” of the corpn. 
who under Town Act, 1027 (Sask.), 
c. 24, 8. 284, is entitled to vote on its 
behalf where a vote is taken on a bye- 
luw.—R. v. Hou, (1928) 3 W. W. RB. 
$0; 50 Can. Crim. Cas. 298.—CAN. 


PART II. SECT. 2, SUB-SECT. 2.—B. 


sb. Ownership—Proof of—Registra- 
tion.]-—In order to qualify as a voter 
ut munictpal elections tnder Municipal 
HKlections Act, 5s. 6, as enacted by 
Municipal Elections Act Amendment 
Act, 1902, s. 2, with respect to real 


15 Jur. 1158; sub nom. R. 


estate, it is necessary that appet. 
should be the registered owner of such 
real estate under Land Registry Act, 
1906, c. 23, 5s. 74.-—Iee KaSLO MUNI- 
CIPAL Vorers’ List (1907), 12 B.C. R. 
3623.- —-CAN. 

sc. —-— Of corporation as truatce.|-— 
Semble: @& cvorpnh. acting as a trustee, 
exor. or administrator of an cstate 
has not the right. under ‘own Act, 
1927 (Sask.), c. 24, to have its name 
placed on the voters’ list with respect 
to the property of an estute which it. 
represents.- -R. v. HOoLzZ, {1928) 3 
WwW. W. R. 80; 50 Cun. Crim. Cas. 
298.—CAN. 


PART II. SECT. 2, SUB-SECT. 3.—B. 

sd. Gaoler—Living in county gaol 
rent free—Not a householder within 
14 €15 Vict. c. 109, Sched. A., No. 12.) 
—HRe CHARLES v. Lewis & MOMAHON 
(1851), 2 0. L. Ch. 171.—CAN. 


PART V. SECT. 2, SUB-SECT. 5. 


249 vii. For ‘1D. L. R. 84” read 
“1 D. L. R. 265,” & for ‘22 Man. 
L. R. 597 ’’ read *‘ 22 Man. L. R. 16.” 


PART V. SECT. 38, SUB-SECT. 5. 
; f i. A ee with joe 
ory qualifications— Election ws 
Amendment Act, 1920, s. 6 (1), (2).}— 
Votes cast by persons whose names 
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Annotations :—Apld, R._v. ghvery (1802); 18 Q. B. 576. 


J. Q. B. 180; R. v. 


wero on the lists, but who had not been 
residents of the electoral district for 
three months next preceding the day 
of polling :—Jfeld: illogal.—M&rROCER 


fii. —— Register wr fully prepared 
- -Right of court to investigate.|— Thero 
is in every ct. having jurisdiction in 
such matters an inherent power to hold 
a scrutiny for the purpose of investi- 
gating the legality of the votes cast at 
an election. 

On a motion under Controverted 
Municipal Elections Act, lt. 8. S. 1920, 
c. 91, gs. 19, to set aside an election, 
the ct. is not limited to ascertuining 
whether any violation of the Act has 
taken place in the actual conduct of an 
election, &, therefore, if there has been 
an extraneous illegality which is 
shown to have a direct bearing on the 
result of the election, that is a fit subject 
for inquiry. The provisions of Village 
Act, RK. 8. S. 1920, c. 88, do not prevent 
such an inquiry being made.—R. v. 
JOHANSICK, {1928} 2 D. L. R. 913; 
[1928] 2 W. W. R. 315.—CAN. 


sf. Only when so dcclared by statute. |— 
A voters’ list is final & conclusive only 
if made so by statute either expressly 
or by implication.—R. v. JOTIANSICK, 
[1928] 2 DL. R. 813; (1928) 2 
Ww. W. R. 315.—CAN. 


Vol. XX.—Elections. Cases 36la—859. 


Part VI.—Parliamentary Election. 


361a. Act involving persuasion of voters.|—-The 774a. What amounts to.]—During an election at 


expression ‘to get votes’’ must be taken 
with some limitation, because in one sense 
all work whatsoever which is done for a 
candidate at an election is done to get votes, 
& I think in this connection the words mean 
something in the nature of canvassing, 
soliciting & persuading individual voters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (TAL- 
BOT, J.).—-PLYMOUTH ELECTION CASE (1929), 


7 O'M. & H. 101. 
390. 


624a. 








(1929), 7 O'M. & H. 101. 


697. Add. Annotation :—Refd. Plymouth Election 
‘ase (1929), 7 O’M. & H. 101. 


F, Ineurring of Expenses by Person Other than 
lection Agent (Vol. XX., p. 98). 


Add the following case :— 


PART VI. SECT. 5. 


323 i. Who is a candidate.}—Where 
pitf. was selected as a candidate, & 
statements were published concerning 
him, & a writ in an action for libel was 
issued before the issue of the writ for 
the election, but after the vacancy 

occurred :—/eld: pitf. was a 
candidate for a Parliamentary con- 
stituency when the libel was published. 


— CULLEN v. STANLEY, . R 
13. cin [1926] I. R 
sg. Deposit yable—Return of— 


Successful cand entitled to return 
notwithstanding refusal to take pre- 
scribed _oath.}—O’DONOGHUE ¥v. RED- 
exe RocueE (1), (1927) I. R. 162.-- 


PART VI. SECT. 7. 


480 i, Itefusal of nomination by 
returning officer—Jurisdiction of eourt 
—-To compel returning officer to accept 
nomination & grant poll.|}—Re ADDING- 
TON HKLECTION, [1927) 1 D. L. R. 188; 
59 O, lL. R. 570.—CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— 
A. (a) i. 
sh. To candidate—To induce with- 
drawal of candidature—What amounts 
to.}—Re SOUTH BRUCK PROVINOIAL 
ELECTION, JOHNSTON v. MoCALLUM 
(1927), 61 Wier 33 0. W. N. 
oo; varie 4): . i. ‘ ;: 
O. 1, BR. 392.—-CAN. eee er 
sk. ——.}~-Re Norru 
SRT Ee ea 
610. L. R. 99. CAN. lee 


PART VI. SECT. 9, SUB-SECT. 1.— 
B. (a). 
681 iv. Speech at 


picnic instead of hiring hall.}—Mrron 
A a (1924), 55 O. im = diERonn 








r ( ° 91) i. ——— ———.,. Th 

agent in treating an elector to 8 asin 
without the knowledge or consent of the 
candidate, & at the emphatic request of 
the elector :—Held: not to have been 
ONO Dy f1bse) WS We 8 ire 

ask. L. fh 434,--CAN. ° ; k ze 
PART VI. satel a SUB-SECT. 1.— 


605 xix. For “23D. L. R. 578” re 
“96D. L. R. 673." zt 


Add. Annotation :—As to (3) Consd. Plymouth 
Borough Case (1929), 7 O’M. & II. 101. 


-|—PLYMOUTH ELECTION CASE 


which there were three candidates, 
servative, Liberal & Labour respectively, 
applt., who was a Conscrvative in politics 
but disapproved of the existing Conservative 
Govt. on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 


Con- 


other candidates or either of them :—Held : 


applit. had acted in contravention of Repre- 
sentation Act, 1918, s. 34 (1).——-R. v. HAIL- 
woop, R. v. Haruwoop & ACKROYD, LID. 
(1928) 2 K. B. 277; 97 L. J. K. B. 304; 
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L. T. 495; 44 T. L. R. 348; 28 Cox, C. C. 


851. 


859. 


489; 20 Cr. App. Rep. 177, C. C. A. 


Add. Annotation :—Distd. Everett v. Ryder 
(1926), 1385 L. T. 302. 


Add. Citation :—sub nom. JONES v. PICKER- 


ING, 29 L. T. 210. 


695 xxv. ——— Entertainment & 
prienic—At meeting of supporters for 
speech by candidate—Expense of hiring 
hail saved.J}—Payments were mado by 
resp., through his official agent, for 
the services of a band & an entertainer 
at a picnic, a gathering of members 
of the party organisation supporting 
resp.’s candidature, & at which he 
made a specch :—Held: these pay- 
ments, though they might be considored 
corrupt practices, were not made with 
corrupt intent, but with a belief in 
their propriety, as resp. by addressing 
the electors at the picnic was saved the 
expense of hiring halls, which would 
have been a legitimate expense.— 
MERCER v. HOMUTH (1924), 55 O. L. It. 
245.—CAN. 


PART VI. SECT. 9, SUB-SECT. 38. 


bi. Band & entertainment at picnic. ] 
—MERCER v. HomuTH (1924), 56 
O. L. R. 245.—CAN. 


PART VI. SECT. 10, SUB-SECT. 7. 


ni. —— Presumption that duties pro- 
erly carried out.J—Re PROVINCIAL 
LLECTIONS AOT, SMITH v. CATHER- 





woop, [1925] 3 D. L. R 770; [1925] 
3 W. W. R. 54.—CAN. 
n ii. Breach of duties—Effeet of.} 


—-Breachea by a presiding officer of tho 
rules of procedure prescribed for tho 
performance of his duties do not 
necessarily render an election void.— 
Re PROVINCIAL ELECTIONS Act, SMITH 
vv. CATHERWOOD, (1925) 3 D. L. 

770; [1925] 3 W. W. R. 54.—CAN. 


PART VI, SECT. 11, SUB-SECT. 2. 
$81 i. Name wrongly inserted on 
register—V oter under age - Voter exercis- 
ing right innocently. |~-A.-G. v. CUN- 
NINGHAM, [1929] I. Rt. 187.—IR. 


PART VI. SECT. 11, SUB-SECT. 8.—A. 
d (p. 109) i. Counterfotl not wholly 
detached.]|— Ballots, from which the 
counterfoil has not been detached by 
the officer taking tho ballot, should 
be counted on an election under Pro- 
vincial Elections Act, 1920. Ballots to 
which only a small portion of the 
counterfoil remained attached, such 
rtion furnishing no means of identi- 
ying the voter, should bo counted.— 
EWDNEY ELEOTION APPEAL, SMITH 

“a ee eEsOOD, 11924) 3 W. W. R. 


Lie On  counterfoil.} 
Where the deputy returning oflicer 
did not initial the ballots in the manner 
prescribed by the statute, but initialled 
the counterfoils, which he afterwards 
destroyed :—Held : his irregularity 
did not affect the election.—MEROER v. 
re his (1924), 55 O. L. R. 245.— 


a (p.110)i. Signed voting paper.) 
—-MAPLE VALLEY CASE (Ont.), (1926) 
1D. L. R. 808.—CAN, 

© (p. 110) i. —--—,J—At a general 
provincial election a plebiscite was also 
tuken. Of twenty election ballots of 
absentee voters only nine wore enclosed 
in envelopes bearing the affidavit 
required of such voters with respect to 
the election, while the other cleven 
were found in plebiscite envelopes 
bearing plebiscite affidavits. The 
affidavits required of such cleven 
ubsentee voters in tho election were not 
sent to the returning officer nor 
accounted for in an war. & there 
was no evidence to show from which 
envelones the voters for the respective 
candidates had been taken :—Held: 
in the absence of any evidence of fraud 
or collusion, the above facts were not 
grounds for declaring the cloction 
void.— Re PROVINCIAL ELECTIONS ACT, 
Svutth v. CATHERWOOD, [1925] 3 
one R. 770; [192513 W. W. R. 54.— 


oc (p. 110) fi. —~ Non-com- 
pliance by presiding officer.)—Absent 
voters’ ballots, which have been en- 
closed in envelopes on which the 
presiding officer has failed to affix, as 
required by Provincial Klections Act, 
8. 106 (3), his official mark across the 
line where the envelope is closed, 
should be counted.—zte DEWDNEY 
ELECTION APPRAL, SMITH v. CATHER- 
woop, [1924] 3 W. W. R. 947.— CAN. 


PART VI. SECT. 11, SUB-SECT. 3.—B. 

890 v. Alberta Election Act, 
1924 (c. 24), s. 82.])—The above sect. 
is mandatory & must be substantially 
complied with, & the use of the words, 
one, two, three, etc., instead of the 
figures, 1, 2, 3, etc., renders a ballot 
void; but if it is clear that a figure 
can reasonably be said to have been 
honestly intended for the be Nah 1, it 
is sufficient, evon though it is not 
precisely the same form of the figure 
as that printed in the Act.—Re 
ALBERTA KLEOTION AcT, He Row 




















Cases 923—1038a. 


923. Add. Annotation :—-Mentd. More v. Weaver 


(1928), 140 L. ‘T. 15. 


Part VIl—Municipal 


1012. Add. Annotation :—Distd. Baldwin v. Ellis, 


[1929] 1 K. B. 273. 


1021. Add. Annotation :—Apld. Baldwin v. Ellis, 


{1929] 1 K. B. 273. 


1025a. ———- ——— ——— Description as commonly 
understood.}—A nomination paper at an 
election of town councillors was subscribed 
with the full & correct name of ‘ Charles 
Arthur Burman” as an assenting burgess ; 
but his name was erroneously entered upon 
the burgess roll as ‘‘ Charles Burman ”’ only : 
i: the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 50), s. 241, the words ‘commonly | 
understood’ in that sect. meaning ‘ com- 
monly understood by any person comparing 


—Held: 


VALLEY ELECTION (Alta.), [1926] 4 
PN: R.117; [1926] 3 W. W. R. 1.— 


PART VI. SECT. 12. 


915 x. Unqualified persons 
allowed to vote—Illegal votes exceeding 
majority.}—Resp. was returned = as 
elected by a majority of only 15 votes. 
The ovidence showed that 21 votes 
were cast by porsons who had no right 
to vote :—/eld: the election shoud 
be declared void, although it could not 
be shown in whose favour tho illegal 
votes were cast.—MERCER v. IIOMUTH 
(1924), 55 O. L. R. 245.—CAN. 


915 xi. Ballot papers issued & 
accepted in excess of voters on register. j— 
Where in a polling sub-division 137 
ballots were found in the box & only 
134 names appeared in the poll-book : 
-—-Held: an irrogularity, which did 
not affect the result of the election.— 
MERCER t. HOMUTH (1924), 55 O. L. RR. 
245.—CAN. 


PART VI. SECT. 13. 


m. For ‘“ Power of Supreme 
Court to compel ’’ substitute ‘‘ Recount 
~—Power of Supreme Court to compel.’’ 

m i. Under Manitoba LElection 
Act—Not applicable to election under 
proporitonal representation system.]— 
Re MANITOBA ELECTION ACT, Je 
WINNIPEG ELKOTORAL District, [1927] 
OAN. W. R. 92; 37 Man. L. R. 87.-- 


PART VI. SECT. 15, SUB-SECT. 2.—B. 


964 i. Error in return—Liability of 
candidate to penalties—Not for accidental 
omission of one small item.J—-MCINNES 
v. Bren, {1926} N. Z. L. R. 638.—N.Z. 


PART VII. SECT. 1. 
sl. Place of election-—Ountside ward— 
Election void.|—R. v. PRESTON (1851), 
2C. L. Ch. 178.—CAN. 


sm. When election completed—Effect 
of declaration of returning officer.|— 
The election of candidates takes place, 
not as a result of the declaration of the 
returning officer, but by virtue of the 
methods prescribed by Village Act, 
1927; the declaration is merely a 
formal indication that the persons 
named have been elected tinder that 
Act.—R. v. LountT, [1928] 3 D. lL. h. 
61; [1928] 2 W. W. R. 15.—CAN. 


PART VII. SECT. 8. 


———ae ee | fee 

















f (p. 121) f. -] R. v. 
JACKSON, [1927] 2 D. L. R. 977; 60 
oO. L. R. 264.—CAN. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


967. Add. Annotation :—-Refd. Plymouth Election 


Case (1929), 7 O'M. & H. 101. 


and Other Elections. 


the nomination 
MOORHOUSE v. 
(1885), 15 Q. B. D. 273; 53 L. T. 343; 42 


aper & the burgess roll.’’— 
INNEY, THORPE v. LINNEY 


J. P. 471; 33 W. R. 704; 1T. L. BR. 500, 


D. C. 


1038a. 





a (p. 122) i. S. P. SMILEY v. Evans, 
[1927}) 4 D. L. R. 629; 38 B.C. ht. 
468.—CA 


PART VII. SECT. 5, SUB-SECT. 1.—C. 

n i, Casting vote given by 
lot.}—On an election for a councillor 
of a municipality, the votes cast 
showed a tie between the two candi- 
dates. The returning officer then 
prepared a number of slips which were 
put ina hat & mixed up. The return- 
ng officer asked a voter to draw, 
stating he would give the casting vote 
to the candidate whose name first 
appeared. On the penn of the 
unsuccessful candidate :—Held: the 
election was void & a now election 
ordered.—Re MUNICIPAL ELECTIONS 
Act & TomssgTt, (1924) 1 D. L. R 
921; 33 B. C. R. 377.—CAN. 

n iis —— -—— Striking out vole 
wrongly entered.|—New election 
ordered. —MI. v. RANKIN (1861), 2 
C. L. Cth. 161.—CAN. 

n iii. —--—— Improperly closing 


poll.}—New election ordered.—R. v. 
ee (1851), 2 C. L. Ch. 189.-—- 











PART VII. SECT. 5, SUB-SECT. 1.—D. 


ts —- Onusg of proving 
irregularity not material.}—The onus 
of showing that in an election under 
Rural Municipality Act, R. 8. S. 1920, 
c. 89, the failure to comply with the 
requirements of the Act as to posting 
notices of the poll ‘‘ did not affect the 
result of the election ”’ is on the person 
upholding the election. 

Under said Act the notice of poll is 
required to be posted in at least two 
widely el Maio conspicuous places 
in cach division of the municipality. 
In the present case no notice at all 
was posted in one of the divisions, a 
numbor of voters in that division did 
not vote, & resp. was declared clected 
by one vote :—Heild: it could not be 
said that the omission to post the notice 
did not affect the result, & the election 
was doclared invalid & resp. unseated. 
—R. v. Rerp, [1928] 3 D. L. R. 747; 
[1928] 2 W. W. R. 436; 22 Sask. L. R. 


595.—CAN. 


PART VII. one 7 aioe 1.— 
. (a). 

sn. Withdrawal of nominati 
Declaration of intention—Not made 
formally.}—A candidate cannot with- 
draw under the Ontario Election Act 
by making a declaration of his intention 
to do so to a few persons.—He SouTH 
BRUCK PROVINCIAL ELECTION, JOHN- 








Annotations :—Distd. Bowden v. Besley (1888) 
309; Gledhill ». Crowther (1889), 23 Q. B. D. 136. 


From election address.]—An election 
address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand: —Held: not a “ bill, poster or 
placard ’’? within Municipal Corrupt Practices 
Act, 1884 (c. 70).—-Re ELECTION OF COMMON 
COUNCILMEN FOR THE WARD OF FARRINGDON 
WITHOUT IN THE CiTry oF LONDON (1925), 
161 L. T. Jo. 26, D. C. 


21 Q. B. D. 


STON v. McCALLUM, [1928] 1 D. L. Rh. 
104; GLO. I. R. 392.—CAN. 


PART VII. saa re SUB-SECT. 1.— 


1013 i. Delivery of-- Time for—Paper 
returned for amendment-—Power of 
returning officer to extend tume.]—Where 
® nomination paper when delivered to 
the returning officer is so incomplete 
as not to constitute a valid nomination 
& it 1s subsequently amended, it is 
“received ** by the returning officer 
whon it is handed back to hiin in its 
amended state, & if then tho time 
limited by statute for the reccipt of 
nominations has expired the nomina- 
tion is bad. It 1s not within the dis- 
cretion of a returning officer at an 
election under Village Act, 1927, c. 54, 
to receive a nomination paper after 
the time fixed by the statute nor has 
he power tosay that. a nomination paper 
delivered to him after that time con- 
stitutes a good nomination. — Nl. . 
LOUNT, [1928] 3 D. L. R. 613; [1928] 
2 W.W. It. 15.—CAN. 


so. Rejection of --- Declaration of 
elechion by acclamation —Trme — for 
nomination expired.jJ—The — rejection 
of nomination papers & a dcclaration of 
election by acclamation may properly 
be made by the returning officer after 
the time limited for the nomination of 
candidates.—R. v. LouNT, [1928] 3 
Paar R. 61; [1928] 2 W. W. R. 15.— 


PART VII. SECT. 5, SUB-SECT. 1.— 


F. (a8). 
sp. Must be strictly wproved.J—-R. 
(GLOVER) v. LITTLE & ARMSTRONG, 
926) 2 D. L. R. 1056 ; 59 O. L. Re 


{1 

28.—CAN. 

PART VII. socal: 5, SUB-SECT. 1.— 
&). 


sq. Copy of collector’s roll not furnished 
to returning officer.)—Held: an irregu- 
larity, for which the election might be 
avoided.—Ite CHARLES vw. LEwIs & 
McMAHON (1851), 2 GC. L. Ch. 171.— 


CAN. 

qi. Ballot papers not initialled— 
Result of election § affected.)—Under 
Rural Municipality Act, R. 8. 8. 1920, 
c. 89, as amended, a ballot cast at an 
election thereunder, which has not 
been marked on the back thereof with 
the initials of the deputy returning 
officer, must be rejected by him, & 
by the returning officer & by a judge 
conducting a recount. Where, how- 
ever, the result of the rejection of 
ballots on the above ground was that 





1038b. False statements—Allegation that candidate 
is communist.|—Pltfs., six labour cantlidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists :—HHeld: the statements com- 
plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & Tegal Practices) Act, 1884 (c. 70). 
—BURNS v. ASSOCIATED NEWSPAPERS, Lrp. 
(1925), 89 J. P. 205; 42 T. L. R. 87. 


1042. Add. Annotation :—As to (2) Apld. Baldwin 
v. Hillis, [1929] 1 K. B. 273. 


1057. Add. Annotation :—As lo (1) Refd. Kdwards 
v. A.-G. for Canada (1929), 46 T. L. R. 4. 


1075. Add. Citation :—sub nom. Re SAFFRON 
WALDEN ELECTION, E'x p. Rosson, 51 J. P. 
199. 

1089. Add. Citation :—sub nom. 
(MAYOR), 3 J. P. 49. 


1090. For the existing paragraph substitute the 
following paragraph :— 
S.P.—R. v. GLOUCESTER (MAYOR) (1838), 
2J.P. 777. 
1103. After this case add ‘ See, now, Municipal 
Corporations Act, 1882 (c. 50), s. 34 (1). 


1145a. Omission of parish for which 
nominee qualified.|—The nomination papers 
of four persons nominated for election as 
rural district councillors merely stated in 
column 5, under the heading ‘‘ how qualified,”’ 
that the persons nominated were ‘“ local 
government electors,’ & did not state the 
name of the parish for which they were 
qualified as local government clectors, as 
required by Rural District Councillors 
Election Order, 1898, r. 4. The deputy 


R. v. EXETER 








Vol. XX.—Elections. Cases 1088b—1598a. 


returning officer rejected the nomination 
papers as being invalid, because the parish 
within the poor law union for which qualifica- 
tion was claimed was not stated. Upon an 
election petition :—HHeld: (1) the omission 
to state in the nomination paper the name of 
the parish for which the person nominated 
Was qualified as a local government elector 
was @ non-compliance with Rural District 
Councillors Election Order, 1898, r. 43 
(2) that defect was not cured by Ballot Act, 
1872 (c. 33), s. 13, because that sect. only 
applied to a case where there had been a 
wrongful admission of a nomination paper, 
& did not apply to a case where a nomination 
paper had been rejected ; (3) neithcr was the 
omission an “ inaccurate description ” of the 
person nominated within r. 33 of the 1898 
Order, but was a non-compliance with the 
requirements of r. 4 of that Order, & there- 
fore was not. cured by r. 33.—BALDWIN v. 
ELIS, [1929] | KR. B. 273; 98 TL. 0. KB. TL 
140 L. T. 278; 93 J.P. 863 27 L. G. RR. 72, 
D.C. 

1146a. -—— Rejection-- -Whether Ballot Act, 1872 
(c. 33), s. 13, applies.|—BALDWIN v. ELLIs, 
No. 1145a, ante. 

1146b. ——— Imaccurate description of nominee— 
What amounts to.|---BALDWIN v. ELLIS, 
No. 1145a, ante. 


1154a. J—h. v. Sr. Mary NEWINGTON 
(GOVERNORS) (1848), 6 Dow. & L. 1623; Cripps 
Church Cas. 117; 2 Saund. & C. 303; 17 
ae Q. B. 220; 11 L. T.O. 8. 205; 12 Jur. 


1157. Add. Annotation -- Mentd. R. oe. 1a GC. C., 
Ke p. Swan & Edgar (1927) (1929), 141 L. T. 
590. 





Part !X.——Petitions. 
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bridge County Council Petn., Fordham v. 
Webber, [1925] 2 K. B. 740. 


a candidate was clected who would not 





LUTDVGe VGMULUSaUO ——INCUGDSIVLY LULL ULDUIAI d= 
tion or nomination.]}—An election for the 
office of county aldermen took place at a 


ns ee 


have been clected had it been possible 
to count the ballots not properly 
initialled, the ct. should declare the 
election invalid & the seat vacated.— 
R. v. SLUGGETY, [1928) 3 D. L. RK. 
702 5 [1928] 2 W. W. RR. 431; 22 Sask. 
Ju. Rk. 551.—CAN. 

_c i. —— No right to vole—Excent to 
give casting vote.|\—Hz p. TUTTLE (1860), 
4 All. 615.—CAN. 

st. Recount—Ballot not initialled by 
deputy returning officer must be counted— 
Although required to be rejected on count 
returning  officer.}-—— Re MURAL 
MUNICIPALITY AcT, Re CaRRoT RIVER, 
RURAL MUNICIPALITY, MINAKER v. 
SANDERSON (Sask.), [1927] 1 W. W. R. 
439.—CAN. 


PART VII. SECT. 5, SUB-SECT, 2.—A. 


k i. —--~ Failure to comply with-— 
Nomination.|—Held: Town Act, 1927, 
c. 55, 8. 224, requires a candidate to 
do what had not been required of him 
before, it must be read strictly; & 
where two candidates’ acceptances of 
their nominations omitted all but one 
of the statements included in said 
form the acceptances & nominations 
were invalid & their election must be 
set aside.—K. v. PHILLIPS, [1928] 
2 WwW. WwW. R. 51.—CAN. 





PART VII. SECT. 5, SUB-SECT. 2.—C. 


sw. Secrecy of ballot — Necessity 
for.j)—Where at an election of a mayor 
& aldermen the provisions of Con- 
solidated Municipal Act, 1922, enjoin- 
ing secrecy of the ballot were generally 
ignored :—Held: the non-compliance 
with the provisions of the Act had 
offected the result of the election, & 
@ now election ordered.— IK. (JACQUES) 
Ca eee (1924), 55 O. L. R. 286.— 


PART VII. SECT. 5, SUB-SECT. 3.—C. 

ex. Secrecy of ballot — Necessity 
for.}—Where at an election of alder- 
men of a city the provisions of Con- 
solidated Municipal Act, 1922, requir- 
ing secrecy of the ballot were generally 
ignored :—-lUeld: the election was 
invalid.—R. (JACQUES) v. MITCHELL 
(1924), 55 O. e Rh. 286.—CAN. 


PART IX. SECT. 1, SUB-SECT. 1. 


h i. ——-.]—Held: it was not the 
duty of the ct. to pronounce upon the 
constitutional right of the cxecutive 
to direct the issue of a new writ.— 
Re NIPIssinG DOMINION ELECTION, 
cane v. VARIN, 21 C. L. T. 258.— 
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h it. -——— 7'0 make preliminary order}. 
—Re NonrtTu HURON ELECTION, [1926] 
1D. L. Rh. 490; 58 O. L. R. 197.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.-- E. 


p i. ——.J—Heli: Contro- 
verted Elections Act, R. S. S. 1920 
(c. 5), 8. 4 (c), had been complied with 
by a petition which alleged that resp. 
“was guilty of, by himself & his 
agents, corrupt practices within 
Saskatchewan Election Act, IR. S. 8. 
1920 (c. 3), ss. 247, 249, 251 & 252, 
& amendments thercto.”—ADAMB . 
Huck, (1925) 3 W. W. R. 546.—CAN. 


sy. Proof of identity of petitioners cd: 
erecution of netition.|—The identity of 
petitioners & their exccution of the 
petition should be proved by calling 
each petitioner to prove his own 
identity & etatus.— Me MUNICIPAL ACT, 
HRATHER wv. Mapnpnock, [1925] 2 
W. W. Rt. 464.—CAN. 





PART IX. SECT. 1, SUB-SECT. 4.—B. 

m i. From dismissal before trial 
of petition for irregularity.|—Held : the 
Supreme Ct. of Canada had no juris- 
diction to entertain such an appcal.— 
VALIANTES v. BELL, [1927] 3 D. L. R. 
796; [1927] S. G. ht. 341.-—-CAN. 





meeting of a county council, & voting papers 
were signed & personally delivered to resp., 
who was chairman of the county council & 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county alderman. Neither petitioner nor 
resp. had before the election declared himself 
to be a candidate at the election of county 
aldermen. Resp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the election, presented a petition against 
the election of resp.:—Held: petitioner 
was not right in alleging himselt to have been 
a candidate at the election for county 


1626. Add. Citation :—sub nom. 


Cases 1598a—1693. ENGLISH AND Empire Dicrest SUPPLEMENT. 


aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 50), 8s. 77, & he 
was not, under s. 88 of the Act, entitled to 

resent a petition for the purpose of question- 
ing the election of resp.—_ CAMBRIDGE COUNTY 
COUNCIL CASE, FORDHAM v. WEBBER, [1925] 
2K. B. 740; 94 L. J. K. B. 891; 89 J. P. 
ee 41 T. L. RR. 684; 69 Sol. Jo. 779, 


Re HEREFORD 


MUNICIPAL ELECTION PETITION, Ea op. 
GARROLD, 5 T, L. R. 411. 
1627a. -—— -——.|--PLYMOUTH MILECTION CASE 


(1929), 7 OOM. & LL. 10). 


Part X.—Criminal Law, Penal Actions, and Injunctions. 


PART IX. SECT. 1, SUB-SECT. 5.—E. 

ki. —— Failure to establish—lffect.| 
-—-BUOKMABTER v. KNICKLE, [1926] 2 
D. L. R. 798; 58 N.S. RR. 492.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 

pi. United Provinces Muni- 
cipalities Act, 1916.]—There is no right 
of appeal against the order of a comr. 
on an election petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916.—ABDUR RAHMAN, 
SON OF ISMAIL v. ABDUR IAHMAN, 
AON OF ZAHURI (1925), I. L. RK. 47 All. 
513.—IND. 

sa. Jurisdiction of judge to fir time 
& place of trial — Notwithstanding 
absence of rules.|]—ReSLOCAN MUNICIPAL 








ELECTION (1902), 9 B. C. R. 113.—CAN. 

sb. Whether civil action lwes.]—A 
suit will not lio in a civil ot. for a 
declaration that the result of a mnuni- 
cipal clection has been wrongly 
declared & that pltf. is the person 
entitled to bo declared electcd.—A BDUR 
RAHMAN, SON OF ISMAIL v. ABDUR 
RAHMAN, SON OF ZAHURI (1925), 
I. L. R. 47 All. 513.—IND. 


PART IX. SECT. 2, SUB-SECT. 2. 


sd. Joinder of parties.| — Consoli- 
dated Municipal Act, 1922, s. 172 
(1) (a), does not give power to join a 
city corpn. as an ‘ other person,”’ 
as a party to proceedings to avoid 
a municipal election.—R. (JAcQUES) 


@Ad 


1693. Add. Annotation :—Consd. Thomas v. Bolton (1928), 139 L. I. 397. 


v. MITCHELL (1924), 55 O. L. R. 286.— 
CAN 


PART X. SECT. 2, SUB-SECT. 1. 


sf. .dyainst candidate -—For corrupt 
practice---Proof required.\|—Re Sount 
BRUCK PROVINUIAL ELNOLION, JOIN- 
sTon tv. McCauiuM, [1928] 1 D. Le. Rk. 
101; 61 0. L. R. 392.—-CAN. 

sg. Ayainat voter—Casting more votes 
than lawful —Mena rea.j—- The doctrine 
of jnens rea applics to the case where 
a person is charged under Town Act, 
1927 (Sash.). c. 24, 8. 136, with having 
veted oftener than be was entitled to 
do at a municipal clection. —R. v. 
HO.z, 11928) 3 W. W. It. 80; 50 Can. 
Crim. Cus. 298.—-CAN. 


1. 


Vol. XX.—Gases 1—38a, 


ELECTRIG LIGHTING AND POWER. 


Part 1.—Powers of Board of Trade and Electricity 
Commissioners. 


Add. Annotations :—Apld. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. Consd. Rt. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. Refd. R. v. Church 
Assembly Legislative Committee & Church 
Assembly, Ex p. Haynes Smith (1927), 44 
T. L. R. 68; R&R. v. Wealth Minister, Ma p. 
Davis, [1929] 1 K. B. 619; R. wv. North 
Worcestershire Assessinent Committee, Li p. 
Hadley, [1929] 2 K. B. 397. 


3a. 





Amendment or revocation of special 
order.|—'he power conferred by Electricity 
(Supply) Act, 1919 (c. 100), s. 26, to amend 
ar revoke by special order any provisional 
order made under Electric Lighting Acts 
& confirmed by Parliament, does not include 
a power to amend or revoke a special order 
by another special order.— R. v. TRANSPORT 
MINISTER, I’'z p. LEICESTERSHIRE & WAKk- 
WICKSHLRE ELECTRIC POWER Co. (1928), 139 
L. T. 660; 923. P.171; 447. L. R. 823; 26 
L. G. BR. 572, 1). ©, 


Part Il.—Powers, Duties, and Liabilities of Undertakers. 


5. 


6b. 


~~ 


sa. Whether under 
zZ eee gh te Board es Commissioners 


(N. Bs, {1926} 1 D. L. R. 483.—OAN, 


LEOCTRIC LIG 
(N. B.), [1926] 1 D. L. R. 569.—CAN, 
PART II. SECT. 9, SUB-SECT. 2. 


gz i.-— 
The Hydro-Electric Po mmis- 
sion of Ontario has fo ene either 
under Power Commission Act, 1915 
s. 5, or otherwise, without the consent 
the municipal ling 


of 


Add. Annotations :—As to (1) Folld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 5642. As to (2) Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
As to (3) Refd. A.-G. v. County of London 
Klectric Supply Co., [1926] Ch. 542. 
Abstraction of water—‘‘ Other source.’’]-— 
The King George Reservoir, belonging to the 
Metropolitan Water Board, is a “river, 
stream, canal, inland navigation or other 
source,’ within Electricity (Supply) Act, 
1919 (c. 100), s. 15 (1).—METROPOLITAN 
WATER BOARD v. TRANSPORT MINISTER 
(1925), 90 J. P. 52; 42 T. L. R. 165; 24 
L. G. BR. 289. 

Statutory authority incorporated by Electricity 
Commissioners—-Power to promote bill for 
purposes of scheme—Extent of power.|— 
Defts. were a statutory body incorporated 
on July 29, 1925, by the Electricity Commrs. 
under Electricity (Supply) Act, 1919 (c. 100), 
& a scheme made thereunder. This scheme 
strictly defined their district & gave them only 
some of the powers available under the 
Electricity (Supply) Acts; but clause 10 
authorised them to promote ‘‘ any” bill 
“for the purposes of this scheme ”’ :—Held: 
defts., as a purely statutory body, were 
strictly bound by their scheme, & were 


PART I. SECT. 2. 
uriadiction of | upon the 


- John Power Commissioners.) AN 
POWER Co. : 





Comms. 


li. -—— 








Erection of poles.}—~ 


between the 
that defts. 


corpn. contro 


POWER COMMISSION 
oe County (1924), 55 O. L. R. 339. 


10. 
11. 
12. 


13. 
25. 


38a. 





a highway, to place poles & wires 
Righway.—HyYDRo-ELECTRIC 


OF 


PART Il. SECT. 9, SUB-SECT. 5. 
See case in Sect. 13, sub-sect. 2, post. 


PART II. SECT. 11, SUB-SECT. 2. 


Failure by default of 

.}—In an action for damages 
for failure to supply electric power 
under a contract made in 
arties, it was admitted 
ad developed enough 
power in Jan. 1921, when the shortago 
occurred, to have supplied all require- 


neither expressly nor imphealy saubborised 
by their scheme or the Acts to expend their 
funds in promoting a Bill for the improve- 
ment of their scheme by enlarging their 
district, or by obtaining additional powers 
omitted from their scheme, though 
adumbrated in the Acts.- -A.-CG. v. LONDON 
®&® WOME CouNTIEsS JOINT KLECTRICITY 
AUTHORLTY, [1929] 1 Ch. 5133; 98 EJ. Ch. 
162; 140 L. TT. 5783; 98 J.P. 115; 45 
TL. R. 2353 27 L. G. BR. 337, 

Add. Annotation :—Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 512. 
Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] LK. B. 533. 

Add. Annotation :—As to (1) Consd. Caer- 
philly U. D. C. v. Griffin (1927), 44 T. L. Rh. 
132. 

Add. Annotation : —Refd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

Add. Annotations :—As to (1) Consd. St. 
Nicholas Acons, London v. L. C, C., [1928] 
P. 102. Refd. St. Nicholas Acons v. L. C. C., 
[1928] A. C. 469. 

General strike—Refusal to employ 
naval ratings—Agreement with union workers 
to abandon supply of power. |—VDltfs.. who 
carried on business in S., were entitled, by 


ments of pltfs., & that they did not 
give them the power owing to the 
requirements of other customers :— 
Held: defts. could not sct up tho 
requirements of other customers as 
modifying what on the facc of the 
contract with ltfs. made com- 
pliance with pltfs.’ demands an 
absolute undertaking.— HOLLINGER 
CONSOLIDATED GOLD MINES, LTD. v. 
NORTHERN CANADA POWER Co., LTD., 
(1923) 4 D. L. R. 1205; 540.1. R. 
508.—CAN. 


1 ii. —— Under agreement with 
municipality— Construction of agree- 
ment.) — MAPLE RIDGE OORPN. 9, 
WESTERN POWER Co. OF CANADA, 
[1926] 2 D. L. R. 525; 37 B.C. RL. 
252.—CAN. 








ONTARIO ¥. 


Nov. 1912 


Cases 38a—52. 


39a. 


PART II. SECT. 11, SUB-SECT. 5.—A. 


p i. —— At fixed rate 
period—W hether valid. }-—In the absence 
of an express or necessarily implioed 
grant of 
to supply 


statute & by contract, to receive from the 
S. borough council a supply of electrical 
power, but were deprived of this supply on 
certain days in May, 1926, when the general 
strike was in operation. In respect of this 
deprivation of supply pltfs. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 
that defts. had wrongfully & maliciously 
conspired & combined among themselves & 
with the London District Committee of the 
Electrical Trades Union to procure & induce 
the borough council, its servants & agents, 
to discontinue the supply of electrical power 


to pltfs. The writ in the action was issued 
on Jan. 13, 1927. Defts. denied pltfs.’ 
allegations, & pleaded Public Authorities 


Protection Act, 1893 (c. 61). At the trial 
it was proved that at the end of Apr. 1926, 
when the general strike was threatened, the 
Govt. made preparations for the maintenance 
of essential services & offered to provide naval 
ratings to take the place of workers who 
might go on strike. The Govt. also issued an 
Emergency Order relieving the S. borough 
council from its obligation to supply the whole 
of the previous requirements of consumers of 
power by 50 percent. Defts. did not accept 
the Govt.’s offer of naval ratings to work the 
electricity plant, considering it unwise to do 
so in view of the likelihood of disorder in 
the borough ; but they discussed the position 
with the Trades Union Council & eventually 
resolved that if the union workers would con- 
tinue the supply of light they would abandon 
the supply of power. The result of this was 
that the supply of power to pltfs., as to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing the agreement whereby power was not 
supplied to pltfis. were not acting in good 
faith & in the honest belief that they were 
carrying out their statutory duties, & that 
they were actuated by an indirect motive to 
injure pltfis. & to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 
Defts. appealed :—Held: there was no 
evidence to support the jury’s findings. — 
ScAMMELL G. & NEPHEW, Lrp. v. HURLEY, 
[1929] 1 K. B. 419; 98 L. J. K. B. 98; 140 
L. T. 236; 9385. P.99; 271. G. KR. 53, C. A. 


-——-—— Injunction to restrain supply by another 
person.|—Pitfs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), s. 23, to restrain deft. from 
supplying electricity to certain consumers in 
the area :—Held: as the supply of electrical 
energy was not deft.’s primary business, the 
action failed.—-CAERPHILLY URBAN DistTRIcT 
CoUNCIL v. GRIFFIN, [1928] Ch. 171; 97 
L. J. Ch. 189; 138 L. T. 516; 92 J. P.5; 44 
T. L. R. 132; 26 L. G. h. 38. 





or definite 


Itf. town to contract 


ower to 
c energy from its 


elec 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


42a. ——- Supply to premises partly outside area— 


47. 


Point of supply within area.]—-Defts. were 
authorised by the County of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), to supply 
electricity within an area adjoining the 
relators’ area of supply. Sect. 6 of the Order 
 pleanen iar the supply of energy by defts. 

eyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. Defts. entered 
into a contract to supply a firm having a 
small part ef its premises within defts.’ area 
of supply & the remainder of the premises in 
the relators’ area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed from 
defts.’ service lines to the lines on the firm’s 


_ premises owned & controlled by them, were 


also on that part of the premises. The use 
of electricity on this part of the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area :—Held : 
the point of supply was the consumers’ 
terminals, & as the firm’s terminals were 
within defts.’ area, defts. had not committed 
any breach of the prohibitions in their Order 
& the Act of 1909.—A.-G. v. CoUNTY OF 
LONDON ELECTRIC SUPPLY Co., [1926] Ch. 
542; 95 L. J. Ch. 857; 185 L. T. 601; 42 
T. L. R. 328: 70 Sol. Jo. 486. 


Add. Annotation :—As to (1) Refd. Crediton 
Gas Co. v. Crediton U. C., [1928] Ch. 447. 


52. For the paragraph in the original volume 


municipal plant for a definite period at 
a fixed rate, held that such a contract 
was ultra vires, since it wiped out during —_v. 
its currency the statutory power of the 
town. to fix from time to time such rates 
as it may deem necessar 
management of the utility, of which | 


656 


in the proper 


substitute the following paragraph :— 


-— Not incompatible with performance of 


statutory duties.|—By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
tr er deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaking to defts. with a 
provision for retransfer if defts. made default 
in ‘their obligations as undertakers. By a 
eee deed of same date, made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
charge higher prices than those charged in 
the adjoining borough of S. In 1911 the 
B. district & the contractual rights of the 
B. Council were transferred to pltfs., the 


S. Corpn., but defts. still remained electricity 
unde ers in B. Defts. having recently 


begun to charge higher prices than pltfs., 
Itfs. brought an action to restrain their 
reach of agreement. Defts. contended that 
their agreement was ultra vires both under 
Electric Lighting Act,.1882 (c. 56), s. 11, 


the council are in a sense trustees 
for the public.—BROADVIEW TOWN 
SASKATOHEWAN CO-OPERATIVE 
CREAMERIES, LTp., (1928) 1 D. L. R. 
1119; (1928]1 W. W. R. 324; 22 Sask. 
L. R. 356.—CAN. 


which prevented them from divesting them- 
selves of their statutory powers without the 
consent of the Board of Trade, & also under 
the general law applicable to statutory under- 
takings :—Held: the agreement. was a 
business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. & was not incompatible with the 
performance by them of their statutory 
duties, & was not therefore ultra vires.— 
SOUTHPORT CORPN. v. BIRKDALE DISTRICT 
ELEcTRIC SUPPLY Co., [1925] Ch. 794; 94 
L. J. Ch. 371; 133 L. T. 354; 89 J. P. 149; 
69 Sol. Jo. 523; 23 L. G. RR. 490, C. A.; affd. 
sub nom. Birkdale District Electric Supply 
Co. v. Southport Corpn., [1926] A. C. 355; 95 
L. J. Ch. 587; 134 L. T. 673; 90 J. P. 77; 
42 T. 1. R. 308; 24 L. G. R, 157, H. L. 


Annotation :—Refd. Brown v. Dagenham Urban District 
Council, [1929] 1 K. B. 737. 


64. 


65a. 


111. 


Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (1927), 138 L. T. 465. 


Liability for —Under Electric Lighting (Clauses) 
Act, 1899 (c. 19).;—Plitf., who was a farmer, 
was the occupier of property im the neigh- 
bourhood of an. clectricity power station 
which had been erected by deft. corpn. under 
Parliamentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by the ptf. In an action for a 
nuisance :-- Held: (1) above Act. did not 


Vol. XX.—Electric Lighting. Cases 52—111la. 


67. 


70a. 


| 72. 


73. 


76. 


expressly make defts. liable for a nuisance, 
but (2) as defts. had not proved the nuisance 
to be the inevitable result: of the exercise of 
their statutory powers pltf. was entitled to an 
injunction & damages.—-MANCHESTER CORPN. 


e KFARNWORTIL (1929), 16 T. L. R. 853 73 
Sol. Jo. SIS; 93 5. PL Jo. 780: sub nom. 
FARNWORTH ov. MANCHESTER COoRPN., 27 


lL. G. R. 709, H. I. 


Add. Annotations :—Refd. Farnworth v. Man- 


K. B. 
Beattie (1926), 


chester City Corpn., [1929] 1 
Mentd. I[Lorton's state v. 
42° T. L. R. 701. 


Fumes—Injunction.| —MANCIESTER 
vy. FARNWORTH, No. 65a, anle. 


CORPN, 


Add. Annotations :—Consd. Noble v. Harrison 
[1926] 2 K. B. 332. Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Refd. Ilford U. C. v. Beal. [1925] 1 K. B. 671; 
Booth v. Thomas (1926), 95 L. J. Ch. 1603; 
Smith v. G. W. Ry. (1926), 1385 L. T. 112; 
Glanville v. Sutton (1927), 44 T. L. R. 98: 
G. W. Ry. v. S.S. Mostyn, [1928] A. C. 57; 
Pontardawe R.oD. C. a Moore-Gwyn, [1929 | 
{ Ch. 656. Mentd. Hines ¢. Tousley (1926), 
95 L. J. KR. B. OTT 


Gio. 
Add. Annotation :— Refd. Manchester Corpn. 
» BFarnworth (1929), 46 Th ba. Re ao. 


Add. Annotation :--Apld. Farnworth v. Man- 
chester Corpn., [f929] 1 K. Bo. 5383, 


Part IV.—Special Legislation—Power Acts. 


Add. Annotation :—Consd. Southport Corpn. 
v. Birkdale District Electric Supply Co., [1925] 
Ch. 794. 


111a. Act authorising application by another party 


PART II. SECT. 11, SUB-SECT. 5.—-B. | 


for power to supply energy within area of 


PART II. SECT. 18, SUB-SECT. 3. | 


supply—-Consent of undertakers unnecessary. | 
-~-R.v. KLECTRICITY COMRS., Kap. YORKSHIRE 
Hrecrric POWER Co. (1927), 138 Tl. T. 280; 
O) J. PL 191; 44 TT. R. 26; 251. GR. 524, 
D.C: 


PART II. SECT. 27. 


sk. Whether entuled to luen—Under 78 i. ——- Limitation of - Statutory | sb. Whether compulsory- Agreement 
Public Ulilities Act, R. S. O.. 1914 @uthority.}—The principle of Jtylands | with provinun for arbitration  con- 
(c, 204), 8. 27.]--WxELLAND Crry »,  V- Fletcher, No. 72, does not apply to — firmed by  statute.|~-An — ugreement 


KHLECTRIC STEEL & METALS Co., LYD., 


[1927] 2D. L. R. 168; GOO. L. R. : 
127.—CAN. LAND JUNCTION MUNICIPALITY CORPN. 
(1926), 28 W. A. L. R. 91. —AUS. 
Sl. ~—— - Supply to tenanis— 
Tenants evicted.|\-- Held : the only nght PART Il. SECT. 25. 


of the 
damages for the refusal of the con- 


summers to carry out their contract.— 
fee McKitTrrick 


11927) 2D. L. R93; 600. L. . 132.—- 
CAN. L. Rh. 132 


PART II. SECT. 18, SUB-SECT. 2. 


st. 


ists | 

Damage to land or stock from falling 
wires, arising apart. from unauthorised 
or negligent acts on the part of a power 
board for which claimants would have 
a remedy by action at law :—Held: 
improbable & too speculative to form 
a subject, of compensation.— Woop v. 
TARANAKI ISLECTRIO-POWER BOARD, 
{1927] N. Z. L. R. 392.—N.Z, 


persons 





undertakers was to recover 


sa. Property 


bulbs.) —Held: 


PROPERTLES, LYv., 


wires — Compensation. ]— 


words 


3.8 


properly 


in 
premiscs—T'ransformers, 


‘* dynamos, 


oxercising 
statutory powers.—HAaNnoock v. MIbD- 


the words ** dynamos, 
poles & wires”? in 3 Kdw. 7, 
ce. 45, 5s. 20, refer to the equipment 
necessary to render electricity avail- 
able for the ratepayers generally, as 
contrasted with equipment necessary 
to supply any individual ratepayer. 
The expression ‘‘ all other machinery ’”’ 
construed ejusdem generis with the 
poles & wires ’”’ 
does not include trunsformers, switches 
or electric bulbs in private houses or 
factories, & which would only benefit 
the individual ratepayers & not the 
eenere body of the ratepayers.—Ez p. 
skWwis, {1923} 1 D. L. 

N. B. R. 446.—CAN. 


apparatus 


R. 146; 


their between a municipality & a co. for 
the supply of olectnme light & other 
services to the citizens of the muni- 
cipality contained a clause for the 
adjustinent of rates in future between 
the partics with provision for arhbn., 
& an <Act was assed in 1906 
confirming it & declurng it binding 
upon the partics :—Held: the effect 
of the Act was not to turn the clause 
in the agrecmnent into au statutory 
obhgation to go to arbn. but the 
Act only made valid & binding whut 
without it might have been an invalid 
agreement.—RED DEER (CITY) v. 
WESTERN GENERAL FTLectrric Co., 
(1924) 2D. L. kK. 317; 1 WwW W. R, 
1092; 20 Alta. L lt. 372 CAN. 


3d. Authority of counsel to refer 
dispute to artntration -Vahdity of con- 
sequent award— Power Commisson Act, 
R.S.O0., 1914 (ce. 39), 8. 16.|— BEACH v, 
Hypro E.FctTric POWER Soa ea the 


on 


Switches df 





1903, 


50 OF OnTaARTIO, [1927] 1 J. 1. 


[1927] S.C. R. 201.—CAN. 


Cases 2—-258. 


EQUITY. 


ENGLISH AND Empire Dicrest SuPPLEMENT. 


Part |.—Nature and Purpose of Equity. 


2. Add. Annotation :—-Mentd. Re Wait, [1927] 1 Ch. 606. 


Part I1—Equitable Maxims. 


193a. 





Add. Annotation :- -Refd. Tallack v. Tallack 186. Add. Annolation :-—Refd. Re Blackwell, Black- 
well ». Blackwell, [1929 


——— Purchase 
purchase pendente lite, though without actual 


A.C. 818. 
pendente 





lite.|—A 


30. 

& Broekema, [1927] P. 211. 

81. Add. Annotation :—Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

44, Add. Annotations :—Refd. Wright v. Morgan 
[1926] A. CG. 788s A.-G. vo. Goddard (1929), 
98 TL. I. KK. B. 718. 

59. Add. Annotation :—Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448, 

76. Add. Citation :-——132 L. T. 21. 

86. Add. Annotation :—As lo (1) Apld. Berry ». 


Berry, [1929] 2 K. BR. 316. 

101. Add. Annotation :—Refd. Liggett, (Liverpool) 
v. Barclays Bank, [1928] 1 K. B. 48. 

108. Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L R. 21. 

133. Add. Annotations : --Cenerally, Refd. Maine 
& New Brunswick Wleetrical Power Co., 
Tad. a Hart, [P9290] A.C. 6313; Simpson ev. 
Maurice's Tixors. (929). 45 T. I. R. 58d. 

140a. S. 7. Ricu v. SyDENHAM (1671), 1 Cas. in 
Ch. 202; 3 Rep. Ch. 74; 21 HK. R. 733. 

159. Add. Annotations: --As to (1) Consd. Re 
Wait, [1927] 1 Ch. 606. As to (2) Consd. Re 
Wait, [1927] 1 Ch 606 

173. Add. Annotation: —Refd. Ice Wait, [1927] 


notice, & for a valuable consideration, shall 
be set aside.—SoORREL! v. CARPENTER (1728), 
2 P. Wms, 482; 24 B. RB. 825, L. C, 


Annotations :—Consd. Bollamy v. Sabine (1857), 1 De G. 
& J. 566: Wigram v. Buckley, [1894] 3 Ch. 483. Refd. 
Motecalfe v. Pulvertoft (1813), 2 Ves. & B. 200. 


233a. ~———.]—Ptf. filed a bill to have a con- 
veyance set aside. Deft. had conveyed the 
estate to mtgees.:— Held: they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with.--- 
BULLEY v. BULLEY (1874), 9 Ch. App. 739; 
44 J, J. Ch. 79; 30 L. T. 8483 22 W. 1. 779, 











L. JJ. 

239a. - »|—HARRISON @ Fortra (1695), 
Pree. Ch. 513 1 Kq. Cas. Abr. 33] 5 24 Hs. KR. 
26. 

252. Annotations :— lor “‘ Refd. Stickney v. Keeble 


[1915] A. C. 386” read ‘“ Consd. Stickney v. 
Keeble, [1915] A. C. 386.” 

Add Annotation :—Apld. Bernard v. Williams 
(1928), 139 L. T. 22. 


253. Add. Annotations :-—Consd. Ke Sandwell Park 





1 Ch. 606. 
177. Add. 


PART II. SECT. 5, SUB-SECT. 1. 


97 i. Imposition of equitable terms 
As condition of relief.}—A person who 
seeks eqwty must do equity, & there- 
fore one who demands performance of 
an agrecment to hold property in 
trust: for him must be content to have 
the agreement equitably construed.— 
Re Raat PHONOGRAPH Co., Har p. 
TRUSTEE, [1924] 1 D. L. R. 947; 4 
©. B. kt. 418.— CAN. 





PART II. SECT. 5, SUB-SECT. 2. 

sa. Applicable to school corporation.] 
—NIAGARA PUBLIC SCHOOL BOARD »v, 
QUEENSTON WOMEN’S — INSTITUTE, 
eae D.L. R.13; 59 0. L. R. 218. 


PART HW. SECT. 6. 


180 vi. ----—,]--MCQUIRE 0, 
PROSSER, [1925] 3 D. L. R 866.—CAN. 





PART II. SECT. 7. 


ci. —- - Hceeutory agreement for lease 
— 4Aets of ownershar- [jectment | -- 
ARIFEF t. JADU NATH MATUMDAR (1928), 
I. i. Re. So Cale. 1090.) -IND. 


Annotalion :-—Consd. 
Blackwell 7. Blackwell, [1929] A. CL. 318. 


Colliery Co., Field v. The Co., [P29] 1 Ch. 


Re Blackwell, 277. 


PART II. SECT. 11, SUB-SECT. 1. 


pitf. co. entered into an ugreement. 
in writing with 13. for a lease to the co. 
for five years of certain land. B. died 
in Fob. 1924.) This action was brought 
on May 20, 1924, against. the exors. of 
8B. & against G., to whom the exors. 
had, in May, 1924, agreed to sell the 
same land: & the M. co., to which the 
land was (by direction of G.) conveyed 
by the exors. of B. on July 13, 1921. 
was addcd as a deft. Pitf. co. claimed 
specific porformance of its agreement. 
with B., a declaration that its rights 
were paramount to the righta of defts., 
in the land, & in the alternative 
damages for delay in carrying out the 
agreement & for breach thereof. A cer- 
tificate of as pendens was registered on 
Mav 21, 1924. On May 20, 1924, which 
was after the making of the second 
agreainent, but before its registration 
on that day, dofts. received notice of 
the claim made by pltf. co. Defts. 
G. & the M. co. contended that they 
were purchasers in good faith without 
notice of pitf. co.’s claim & were 
entitled to the benefit. of the Registry 


Refd. 


tag Pe 2s 


Bernard v. Willlains (1928), 


Act, RS. O. 1914, @. 124, 58. 77, 72, 75 
& 75. -Held: sect. 71 was applicable 
to the facts of the case: at the time of 
the purchase these defts. had no actual 
notice of pltf. co.’s claup or ugreement, 
& their agreement war registered before 
plitf. co.’s—in fact. the latter was never 
registered at all --& the provisions of the 
Act atforded them a complete defence, 
but, leaving aside the provisions of the 
liegistry Act, defts. had the better 
equity.-— PARAMOUNT THEATRES, LTD. 
v. BRANDENBERGER, [1928] 4 D. L. LR. 
5733; 62 0. L. RR. 579.—-CAN. 


sb. Defence of purchase for valuc with- 


out notice - Not pleaded—Right to raise 


on appeal.] The plea of bond fide pur- 
chase for value is one which ought to 
be specifically alleged & proved by 
those who rely on it. Where, there- 
fore, defts. did not plead that they 
were hond fide purchasers for value 
without notice & no issue was raised 
on this point, which was for the first 
tine taken in urguinent in the appellate 
et. .- Held: the defenee was not 
available to defts. at the appellate 
stage. —MURAT SINGH v. Priko SINGH 
(1928), 1. L. 1. 7 Pat. 584. —IND. 


Vol. XX.—Equity. Cases 258a-—511. 


Part I1l——Equitable Jurisdiction or Equitable Relief. 


258a. S. P?. DREwRY v. Barnes (1826), 3 Russ. ' 303. Add. Annotation :--Refd. Soviet Republics 


94; 51L. J. O.S. Ch. 47; 38 HK. R. 511. 
Annotations :—Mentd. A.-G. v. Pearson (1846), 2 Coll. 581; 
Delarue v. Church (1851), 20 L. J. Ch. 183; Proston v. 
Great Yarmouth Corpn. (1872), 7 Ch. App. 657, n. 
292a. Pleading.|—-STURTON v. RICHARD- 
SON (1844), 13 M. & W. 17; 2 Dow. & L. 
182: 18 L. J. Ex. 281; 8 Jur. 476; 153 
E. Rh. 7; sub nom. RICHARDSON v. STURTON, 
3$L. T. O. S. 164. 


Annotations :—Refd. Ruson v. Honderson (1848), 12 Q. TB. 
986: Henderson v. Mason (1851), 17 Q. B. 701. 


298a. One tenant in common locking gate 
& taking away grass.|—Held: the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a proceeding for an 
account.— JACOBS v. SEWARD (1872), I. R. 
5.1. 464; 41 LS. C, P. 221; 27 1. . 
185: 3860. P. 771, He. ti. 

Annolahon: Refd. Birkin o, Smith, [1909] 2K. B 112. 











Union v. Belaiew (1925), 42 IT. L. Rh. 


21. 


Add. Annotations: — Mentd. Ouellette  v. 
Canadian Pacific Ry., [1925] A. C. 569. 
Gilbert v Gilbert & Bougher (1927), 96 L. J. P 
127+ Auchteroni vv. Midland Bank, [1928] 
2 K.B. 294; Tilling-Stevens Motors v. Kent 
County Council & Transport Minister (1928), 
139 L. UT. 265; Shotts lren Co. vv. Curran, 
[1929] A.C. £09. 


332. 


847. Add. Annotation :—Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 


134 L. T. 557. 


Add. Annotation: —Refd. Re Barratt, Na- 
tional Provincial Bank pv Barratt, '1925] 
Ch. 550. 


358. 


Part IV.——Exercise of Equitable Jurisdiction by the 
High Court. 


475. Add. Annotution :—-Mentd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 
482. Add. Annotation :—- Generally, Mentd. Nhe City 
of Baroda (1926), 134 L. T. 576. 
484. Add. Annotation. -Mentd. Purnell v. Roche, 
[1927] 2 Ch. 142 
— Variation of specialty by parol agree- 
ment.|--Since by Jud. Act, 1873 (¢. 66), 
s. 25 (11), as re-enacted by Supreme Court 
of Judicature (Consolidation) Act, 1925 (¢. 49), 
fs. 44, in the case of a conflict. between the 
rules of law & the rules of equity the rules 


497a. 


of equity are to prevail a contract under seal 
may be varied by a subsequent. parol agree- 
ment.—BERRY v». Berry, [1929] 2 WK. B. 316; 
WLI. KB. 71483 140 lL. T4683 45 TR. 
O24, D.C. 


501. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 1280 1. 7. 46. 

504. Add. Annotation :-—As to (2) Refd. Re Wait, 
[1927] 1 Ch. 606. 

506. Add. Annotation :- -Refd. Re Mason (1928), 


97 1. J. Ch. 821. 


Part VI.—Priority. 


509a. 





»|—ANON. (1675), 2 Cas. in Ch. 2us 
ae Oe & Ce 


PART III. SECT. 3, SUB-SECT. 1. 


sc. fupht to maintain action—Dis- 
puted allegations raised by pleadings -- 
Whether preliminary points raised. |-— 
Pitf. having brought un action against 


IL. RK. 3 





by deft., an order was nade in chambors 318 iv. 


for an account under the Rules of the 


where the parties stand in a fiduciary 
relationship. —RAHIM v. Low (1924), 
tun. 1.—IND. 


PART III. SECT. 3, SUB-SECT. 8.— 
deft. for an account of moneys received B. (b). 

-/-Where & 
fraudulent error is discovered in settled , 


Add. Annotations: --Apld. Commonwealth 
Trust v. Akotey, [1926] A.C. 72. Refd. Jones 
v. Waring & Gillow, [1926] A. C 670. 


511. 


errors less considerable than usual 
where Lhe parties stand in u fiduciary 
relationship.—RAHIM v. Low (1921), 
I. L. R. 3 Ran. 1.—IND. 


366 i. Overcharge—Acqguresced rn. \— 
Where an overcharge has been paid by 
a principal with Knowledge of the 
overcharge & without protest, he 
cannot be permitted to question such 


single 


Supreme Ct., 1909, Ord. 15.7.1. Prior 
to the order being made pleadings had 
been delivered, & in his defence deft. 
inade certain ullegations which were 
disputed by pltf. :—Held - those 
wlicgations did not. raise preliminary 
points to be decided before the taking 
of the accounts, but points which would 
arise upon the taking of the accounts. 

-LE MESURTIER t. CONNOR, [1927] 
W. A. L. R. 66. - AUS. 


PART Ill. BECT. ooo nee 8.— 
- (a). 

_ ad. Materiality of error — Parties 

in fiduciary relationship.}—The cts. 

will grant permission to reopen an 

account that has been settled for 

errors less considerable than usual 


accounts, the proper order for the ct. 
to make 1s for the reopening of the 
whole account.—- RAHM v. Low (1924), 
T. L. R. 3 Ran. 1.—IND. 


PART Ill. SECT. 3, SUB-SECT. 8.--—C. 
362 i. For what mistakes, \— 
Where an error of importsnce has beer 
proved in an account stated, though 
such error muy not be important 
enough to justify tbe opening of the 
settled accounts, the ct. should permit 
the accounts to be surcharged & 
falsified generally —RAHIM v. Low 
(1924), I. L. R. 3 Ran. 1.--IND. 


362 iii. —---- Purties in fiduciary 
relationship.|}—The cts. will grant per- 
mission to surcharge & falsify an 
account that has been settled for 








payment after the accounts hive been 
settled.—Ratm vo. Low (1924), Lb. L. BR. 
3 lan. 1.—-IND. 


PART IV. SECT. 2. 


sl. In Ontario —Deprwaton of right 
to present claim to Department of Croum 
Lands.}-—JOHNSTON v. STHACY, [1926] 
4D. L. R. 902; 59 0. L. Rh. 475.—CAN, 


PART VI. SECT. 2, SUB-SECT. 2.—A, 


614i. Time alone insufficient to give 
prioruy.J—A widow & udministratrix 
had carned on the business of deceased, 
& appointed her son to act as Manager, 
giving him cheques blank as to the 
amount, & signed on behalf of the 
trading co. With this money the son 


Cases 649a—770. 


ENGLISH AND /impIRE Diaest SUPPLEMENT. 


Part VIl.—Notice. 


649a. 





.|—The doctrine of constructive notice 
operates adversely to a person who neglects 
1o inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed.—HOUGHTON 
& Co. v. NOTHARD, Lowge & WILLS, [1927] 
1K. B. 246; 96 L. J. K. B. 25; 1386 L. T. 
140, C. A.; affd., [1928] A. C. 1, H. I. 


Annotations :-— Refd. Newsholme Bros. 7. Road Transport 
& General Insee. Co., Lid., [1929] 2K. B. 356. Mentd. 
Kredithank Cassol G. M. B. Hi. eo. Schenkers, [1927] 1 K. B. 
Sb E rt iit (Liverpool) v. Barclays Bank (1927), 137 


652. Add. Annotation :--Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 

659. Add. Annotations : in Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. Refd. News- 
holme Kros. »v. es Transport & General 
Insce. Co., [1929] 2 K. B. 356. 

.|—As a general rule the equitable 

doctrines of constructive notice are not to be 

extended to purely commercial transactions. 

—-GREER v. Downs Supreniy Co., [1927] 2 

K.B. 28; 961. J. K. B. 5634; 1387 L. T. 174, 

C. A. 

Add. Annotation :—Generally, Refd. Man- 

chester & County Bank v. Monk (1929), 738 

Sol. Jo. 465. 

Add. Annotation :—As to (1) Refd. Kredit- 

bank Cassel G.m.b. H. v. Schenkers, [1926] 

2K. B. 450. 

699. Add. Annotation :—Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

——.|—Hatut v. SmitH (1808), 
Ves. 426; 33 E. R. 584. 

Annotations :—Consd. Pope v. Garland (1841), 4 Y. & C. Kx. 


394; Drysdale v. Mace (1854), 2Sm. & G. 225; Grosvenor 
», Gree Pear 28L. J. Ch.173 3 Phillips 2. Miller (1874 5) 


661a. 








686. 


687. 


14 





719a. 


L. I. 10 420, Refd. Adams v, Lambert (1838), 2 
i was: Carroll v. Koayr, Keays v. Carroll (1873), 22 


7127, Add. Annotation :—Apld. Melzak v. Lilienfeld, 
[1926] Ch. 480. 


735. Add. Annotation :—Mentd. Hardie & Lane 
v. Chiltern (1927), 96 L. J. K. B. 773. 


746. Add. Annotation :—Refd. Re Des Reaux & 
Setchfield’s Contract, [1926] Ch. 178. 


755a. Stock standing in joint names—Whether 
notice of trust.|-—he fact that stock or 
shares are standing in the names of joint 
owners is not notice to persons buying, or 
Jending money on the stock or shares that the 
owners are trustees, nor does it put on such 
persons the duty of inquiring whether the 
property is held in trust.—KAEMENA v. 
JENTRAL BANK OF LONDON, Lrp. (1888), 
4 T. L. R. 657, 


759. For ‘‘ (1836) ”” read ‘ (1839).”’ 


760a. Notice of mortgage—After payment of pur- 
chase-money countermanded—Countermand 
withdrawn.|—An owner of a house mortgaged 
to first, second & third mtgees. LHe then sold 
it, subject to the first two incumbrances only, 
to a purchaser who paid for it & took the 
assignment, but owing to misgivings he 
countermanded payment of the cheque, & 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpcy., he 
withdrew his countermand, & the cheque was 
paid :—Held: he was not a purchaser for 
value without notice.--TILDESLEY v. LODGE 
(1857), 3 Sm. & G. 548; 30 L. T. O. 8S. 29; 
3 Jur. N.S. 1000; 65 H.R. 772. 


760b. Notice of second mortgage—After first 
mortgage discharged & purchase-money paid 
but before assignment of term.]—-MEYNELL 
v. GARRAWAY (1662), Nels. 68; 21 KH. KR. 790. 


Part VIII|—Equitable Assignments. 


770. Add. Annotations :—Distd. Kursell v. Timber 
Operators & Contractors, [1927] 1 K. B. 298. 


urchased various securities which he 

odged with the bank to secure over- 
drafts for himself & for the co. The 
next of kin sought a declaration that 
the securities were assets of deceased, 
& were held by the bank in trust for 
them :—Held: the equitable estate of 
the bank took precedence over the 
equity of the next of hin in spite of 
the latter’s Baa of time.—SooTT 
e. Scorr (1924), 58 I. L. T. 187.—IR. 


659 i. 


PART VII. SECT. 3, SUB-SECT. 1. 


648 i. Nature of doctrine.|}—HENDER- 
ane ». GRAVES (1856), 2 EK. & A. 9.— 


PART VII. SECT. 3, SUB-SECT. 2. 


Commercial — transactions— 
Doctrine not applicable.jJ—Attention 
drawn to Greer vy. Downs Supply Co., 
No. 66la, supra.—l. v. MCPHERSON 
& QUIGLEY & UNION BANK OF CanapaA 1 W. 


Consd. Re Wait, [1927] 1 Ch. 606. Refd. Re 
Smith, Franklin v. Smith, [1928] Ch. 10. 


ogee 4) a ir DL. R. 937; 3 


416.—CAN. 
PART VII. SECT. 3, SUB-SECT. 6. 
730 iv. ———.]—Possession is in itself 


notice of the title under which such 
possession is retaincd which any one 
dealing with the property cannot, 
without risk, ignore.—NATIONAL BANK 
OF AUSTRALASIA, LTD. v. JOSEP, [1921] 
W. Rt. 379.—CAN. 


775a. 


803. 


807. 


&15a. 


817a. 


Vol. XX.—Equity. Cases 775a—100%a. 


Part 1X.—Conversion and Reconversion. 








Jand, to be settled to the husband for life ; 
remainder to raise portions for young children; 
the money was afterwards invested, by 
direction of the husband, in S.S. annuities ; 
afterwards by will he devised generally all his 
manors, etc. to certain uses; the money in 
the funds must be laid out in Jand.—HtiCcKMAN 
v. BACON (1793), 4 Bro. ©. C. 333; 29 E.R. 
920, L. ©. 

Add. Annotation :—-Refd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. E. (1926), 70 Sol. Jo. 977. 


Add. Annotation :—Refd. Rte Calow, Calow 
v. Calow, [1928] Ch. 710. 

Fines & Recoveries Act, 1833 (c. 74), 
s. 71.|—Testator, who died in 1875, speci- 
fically devised an undivided share in freeholds 
to his son P. for life with remainders which 
neyer took effect & devised the residue of 
his real estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
& Sales of Settled Estates Act, 1856 (c. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed denling in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 
of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the moncy, claiming 
that it had passed to him as residuary 
devisee of W. :—-Held: the money retained 
the character of rea) estate inasmuch as 
Fines & Recoveries Act, 1833, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as personal estate 
for the purpose of the form of a disentailing 
deed.—Re Dickson’s SETTLED Estates, 
[1921] 2 Ch. 108; 90 L. J. Ch. 4533; 125 
L. T. 528; 65 Sol. Jo. 532, C. A. 


Law of Property Act, 1925 (c. 20), 
Sched. I., Part IV.]—A testator, who died mn 
1928, devised to applt. all his freehold & 
copyhold property & gave all his leasehold 
property & personalty to trustees on certain 
trusts. Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father & to one-fourth part of 
certain mines & minerals :—Held : as a result 
of law of Property Act, 1925 (c. 20), Sched. L., 
Part IV., & sect. 35, the real property became 
subject to a trust for sale, with the result 
that testator’s interest became, on the 
passing of the Act. personal property by 
reason of the convetsion so effected, &, there- 
fore, passed under the gift of personal estate 
& not to the devisee—Re KEMPTHORNE, 
aes v. KEMPTHORNE (1929), 46 T. L. R. 
5, C. A. 








-]—Money was to be laid out in | 820a. 


.|—Conversion out & out of real into 
personal estate, in a will, only arises where 
a testator, by a will duly executed to pass real 
estate, directs that the produce of the real 
estate shall be treated at his death as if it 
had in all respects the quality of personal 
estate.—WHYTALL v. KAy (1533), 2 My. & K. 
7653; 31. J. Ch. 94; 39 MH. R. 1136. 





Annotution :-—Mentd. Swift v. Nash (1837), 6 L. J. Ch. 363. 


859. 


871. 


914a. —— ——.|—COLLINGWOUD 


915. 


pone: 


956. 
962. 


964. 


970. 
992. 


Add. Annotations :—Refd. Ite Conquest, Royal 
Exchange Assce. v. Conquest, [L929] 2 Ch. 
353; Re Whitaker, Rooke v. Whitaker, [1929] 
1 Ch. 662. Mentd. Ze Gray, Public Trustee 
». Wodehouse (1926), 70 Sol. Jo. 11125; He 
Robins, Holland v. Gillam, [1928] Ch. 721. 
Add. Annotation :—Consd. Re White, Pitman 
v White (1929), 46 T. lL. 1. 30. 

v. WALLIS 
(1727), 1 Kg. Cas. Abr. 395; 21 EK. R. 1128, 
Tr. C. 


Add. Annotations :—Refd. Ormond Invest- 
ment Co. v. Betts, [1927]2 K. B. 326. Mentd. 
Ormond Investment Co. v. Betts, [1928] A. C. 
143. 





Specific devise of land subject to con- 
tract for sale.|—Testator in 1925 devised all 
his freehold property situate at D. to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, & gave & bequeathed his residuary 
real & personal estate to other persons. 
Testator possessed at the date of his will an 
undivided moiety in some thirty-seven acres 
of freehold land at D., ten & a half acres of 
which he had, in 1921, contracted to sell. 
Tle died in 1925, before the purchase had been 
completed, & owing to difficulties of title 
completion did not take place until Dec. 
1925 :—Held: the will having been made 
after the date of the contract for sale, & 
with full knowledge of that contract, indicated 
an intention, as shown by the reference to 
proceeds of sale, to pass whatever cstate 
testator had in the property, though it was 
only part of his frechold land at D., to the 
specific devisees.—He CaALow, CALOW v. 
JALOW, [1928] Ch. 710; 97 L. J. Ch. 253; 
139 L. T. 235; 72 Sol. Jo. 437. 


Add. Annotation :—Apld. Ite Calow, Calow v. 
Jalow, [1928] Ch. 710. 

Add. Annotation :—Apld. Re Calow, Calow v. 
Yalow, [1928] Ch. 710. 

Add. Annotation :—Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 

Add. Citation :—1 Coll. 80, n. 

Add. Annotation :—Refd. Re Silva. Silva rv. 

Silva, [1929] 2 Ch. 198. 


1006. Add. Annolation :—Consd. fe Silva, Silva v. 


1007a. 


#41 


Silva, [1929] 2 Ch. 198. 





ne 








~}|—In 1924, by an 
order of the Ch. Div. funds in ct. belonging 
to S., @ person of unsound mind not so found, 
were invested in a freehold house as a 
residence for S. The order did not say 
whether the house was to be regarded as real 
or personal estate. The house was sold, 
pursuant to an order of the master in lunacy, 
in 1927, & the proceeds of sale were invested 
in 34 per cent. Conversion Stock. S. died 


Cases 1007a—-1288a. ENGLISH AND Empire Dicrest SUPPLEMENT. 


in 1928 a widower & without issue :—Held : 
the freehold house became the real estate cof 
S., & that the proceeds of sale retained the 
character of real estate, & passed to the heir 
at law.— Re Sritva, SILVA v. SILVA, [1929] 
2Ch. 198; 98 L. J. Ch. 459; 141 L. T. 452. 

1008. Add. Annotation :-—Folld. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

1084. Add. Annotation :—Apld. fe Price, [1928] 
Ch. 579. 


1037. Add. Annotation :-—Consd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 

1040a, ——-— A. husband by his will, 
directed the remainder of the produce of bis 
real & personal estate to be placed out at 
Interest, & the dividends & produce thereot 
to be paid to his wife during her lite :—Held : 
she was entitled to have all the property ol 
testator, Including the reversionary interest 
in the annuity, treated as converted at the 
time of testator’s death.— JOUNSON v. RouTH 
(1857), 27 L. J. Ch. 38055 6 W. RR. 6. 

alnnotation : -Refd. Harrington (Countess) 7. Atberton 

(1864), 4 New Rep. 206. 

1049a, -- - --- .j --Testator devised Jus real & 
personal estate to trustees, charging them not 
to sell, if they could avoid it, the real property 
tall the end of nineteen years; but if they 
should sell part, to apply the proceeds to 
pay off his mortgage debts, & to hold the 
residue till the end of the nineteen yeurs. 
when the proceeds were to be paid to his 
children, A., B. & C. in certain shares. The 
trustees declined to accept the trust. All 
the cestuis que trust then exccuted a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
Class 2 was to be held by the trustees named, 
in trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as entitled 
under the will, & with power to a majority 
of the trustees to sell even within the ninctcen 
years, at the end of which period, however. 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
B. died betore the end of the ninetecn years : 
—Hleld: (1) under the trust deed there was 
a conversion out & out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale; & the inter- 
mediate rents of the part remaining unsold 
went. to those entitled to the real estate ; 
(2) semble: under the will taken by itself, 
there was no conversion till the end of the 
ninctcen years of that part of the real property 
Which was then unsold, any conversion 
possible betore that period being only for 
a certain Inmnited purpose, that is, to pay 
debts of testator.—FERRIZ v. ATHERTON 
(1852), 20 L. T. O. S. 170, H. L. 


1061a. Discretion to sell immediately for 
limited purpose. |— FERRIE v. ATHERTON, No. 
1049a, ante. 











— 


1068a. 





.|—When property is given by will 
on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustccs, 
interest should be calculated at the rate of 
3 per cent.—ROow.ts v. BEBB, te Rows, 
WALTERS v. TREASURY SOLICITOR, [1900] 
2 Ch. 107; 69 L. J. Ch. 5625; 82 L. T. 635 ; 
48 W. lt. 562; 44 Sol. Jo. 448, C. A. 


Annotations : ~Consd. Re Woods, Gabellini v. Woods, {1904} 
2Cb.4; Re Baker, Bakor v. Public Trustec, [1924] 2 Ch. 
271. Refd. Re Uargroaves, Hargreaves v. Hargreaves 
(1902), 86 L. 'T. 43; Re Whiteford, Inglis v. Whiteford, 
[1903] 1 Ch. 889; ke Beech, Saint v. Beech, [1920] 1 Ch. 
40, 


1268. Add. Annotation :—Refd. A.-G. for Alberta 


v. A.-G. for Canada, [1928] A. C. 475. 


1283a. Reconversion by foreclosure -Effect of 


Conveyancing Act, 1911 (c 37), s. 9— 
Intention to accept reconversion. |—Testator, 
who died in 1861, devised his real estate in 
strict settlement & empowered the trustees, 
with the consent ot the tenant tor life, to sell 
the same or any part thereof, & directed them 
with such consent to invest the proceeds of 
sale in the purchase of freehold land or in the 
public tunds or on real securities to be 
respectively settled & held to & upon such 
uses & trusts corresponding as nearly as 
might) be with the uses & trusts therein 
declared concerning the land sold, with power 
for the trustees trom time to time with 
the like consent to vary such investments. 
In the events which happened the material 
lunitations of the will resulted as follows : 
To the use of E., T. & J. successively for life 
in the order named, with remainder to the use 
of ., T. & J. as tenants in connuon in tail 
general, with cross-remnainders between, them 
in tall general, with remainders over. In 
1867 part of the land was sold & the proceeds 
invested in intge. of ireehold land. In 
1871 HK. died leaving an only daughter. In 
1881 ‘I. died a bachelor. In 1898 the sur- 
viving trustee foreclosed, & in 1899, by a 
deed appointing a new trustee to which J. 
was party, the foreclosed land was con- 
veyed to the uses & upon the trusts of the 
will as if the sume had been thereby specifically 
devised. On the death of J. in 1916 without 
issue, his executrix, who was also executrix 
of 'T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 37), s. 9, & that she was entitled to two- 
thirds of the proceeds. The only daughter 
of K. claimed the foreclosed land as tenant 


PART IX. SECT. 2, SUB-SECT. 3.—A. the tenant, the tenant would purchase, carried out :—Held: the land stock 
-_ ; & he would sell, for that sum, & the passed under the residuary clause in 
925 ili, —--- --——.}-—M. having . agreement provided that the partics the will as personalty as & from the 


specifically devised certain land, ontered 
into an agreement with the tenant. of 
portion of the land that, in the event 


would execute the formal Land Com- date on which the Land Commission 
mnission agreement for sule on the terms agreed to advance the purchase money. 
of the agreement. M. died, & his exors. —MILEY v. Carry & MILEY, [1927] 


of the Irieh Land Commission advanc- | enteredintoaformalagrecoment withthe I. R. 541.—IR. 
ing £500 Guuarantced Land Stock to | tenant for sale at £500, & the sale was 


a es 


in tail under the limitations of the will, E., 
, & J. never having disentailed :—JTeld : 
(1) owing to the power to vary investments, 
the crucial time for determining the character 
of each investment was the death of J., the 
surviving tenant for life, & that the mtges. 
having been then foreclosed the mere fore- 
closure operated as a reconversion ot the 
property into realty, & that there was no 
equity on the part of any cestuit que trust under 
the will to have the personal character of the 
investment restored to it; (2) by the deed 
of 1899, Lo which all the parties able to con- 
trol the character of the investment of the 
trust fund were parties, the foreclosed land 
was duly adopted as real estate & settled to 
the uses of the will; (3) although Conveyanc- 
ing Act, 1911 (c. 37), s. 9 (5), may apply to 
land forecloscd before the commencement 
of the Act & remaining at the passing of the 
Act in the condition determined by the fore- 
closure, it would be unreasonable to extend 
the retrospective operation of the section to 
aw case like the present where previously to the 
commencement of the Act the foreclosed land 
had been definitely accepted & settled as land 
& rights acquired thereby; (4) even if, by 
virtue of sub-sect. 5, Conveyancing Act, LYLL 
(c. 37), s. 9, was to be deemed to apply to 
foreclosed lands as from the date of tore- 
closure, the terms of both sub-sects. 3 & 4 
had in the present case been complied with 
sufficiently to prevent the reconversion of the 
land into money under sub-sects 1 & 2; (5) 
the foreclosed land had become legally vested 
in the daughter of K. in tail as the heir in 


zLnnotation :—- Generally, 
Twopeny (1921), 130 1. T. 816. 


1316a. Contingent 


Vol. XX.—Equity. Cases 1288a—1438a. 


tail of W#.— Re Boae, ALLISON v. PAICE, [1917], 
2 Ch. 239; 86L. J. Ch. 686; 116 L. 'T. 714. 
Refd. fe Twopeny, Monro t. 


reversionary interest—In 
personalty.|——‘I'estator, who was_ entitled 
in reversion expectant. upon the determination 
of his wife’s interest &, contingently upon no 
issue of the marriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 
marriage in 1880, to trustees upon trust for 
sale, died in 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
linitations in strict settlement. There was 
no issue of the marriage. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband’s 
will & dicd in 1921 :—-/leld: inasmuch as 
at. his death testator’s interest was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
child being born who might attain a vested 


interest, & reversionary because it was 
expectant upon his wife’s life interest, 
testator was not competent to effect a 


reconversion by his will, because he never 
became entitled to an absolute interest in 
the property before his death, & the property 
passed under his will as personalty.—ZJ?e 
SrurT, Dir BUNSEN v. UARDINGE, |1922] 
1 Ch. 416; 91, J. Ch. 289; 126 L. 'T. 460 ; 
66 Sol. Jo. 236. 


1410. Add. Annotation :-—Consd. fie Silva, Silva v. 


Sulva, [1920] 2 Ch. 198. 


Part X.—Election. 


1424a. 





Legacy to heir-at-law—-Will in- 
operative to pass real estate.|—C., by his 
will, gave all he should leave in the world 


1428a. — -- 


Annotation: 


~-—~-.| - -GAINER U. 
(1750), 1 Bh. 27, n. 
Consd. Kur vr. Wauchope (L819), 1 Bl of. 
1438a. -—- ~-- -- 





CUNYNGLHAM 
fic. KR. 10, LL 


PART IX. SECT. 9, SUB-SECT. 2.-- A. 


1284 i, Hlection hy 
entitled.)--Although there muy be u 


to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
& as to the residue in trust for natural 
children. 'Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
will, it descended to the heir-at-law :--—Held : 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate.—FARQU- 
eee COLVILLE (LORD) (1772), Rom. 
wT, bdo Vn 


erson absol 
solutely WL Te 296: 


conversion dc facto 
directs Conversion, - 


where the 
CANN (df 
10 W. W. RR. 447; 


-|--Where by her will a wife 
expressly refrained from exercising # power 
of appointment, which she had, but abstained 
from extinguishing it & confined the opera- 
tion of her will to her own property, & there 
was nothing in the husband’s will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
approbate & to reprobate its provisions :-— 
Held: she was in no way precluded from 
exercising her power of appointment by a 
subsequent will.-—GRAY v. PERPETUAL 


her death. By the codiet! he disposed. 
of all his estate among his children, 
giving to two of them, after the death 


trust for conversion, the beneficiaries 
may, if absolutely entitled, elect to 
take the property in its uctual state, — 
CRAWFORD uv. LUNDY (1876), 23 Gr. 
244.—CAN, 


PART IX. SECT. 9, SUB-SECT. 2.--- 
E. (c). 


1349 i. dvlection on behalf of infant- - 
By court, |\—W here circumstances Inake 
it highly advantageous for an infant 
devisee, an order will be made on his 
behalf granting election, to take 
property in ite actual state before its 


26 Man. L. I. 285.-—-CAN. 


PART X. SECT. * seule Lo 
e t=) e 


ps0. Jncome of cstate left to widow by 
will for lfe- Waudou'’s property left after 
her death to son by codveil —Income 
recevved by widow fill unill) & codicil 
proved --Liability of vidoe on cleetion 
against will.|  ‘Testator by bis will left. 
the income of his estate to his wife for 
life, & directed that after her death it 
should be disposed of as set out in a 
codicil, not to be opened until after 


663 


of his wife, a certain property, which in 
reality bolonged to her. His widow, 
without proving the will, received all 
the income of the estate for five y cars, 
after the Jupse of which the will & 
codicil were proved — She then elected 
ugainpst the will flcld. her election 
related fuck to. & she was liable to 
anecount trom, the date of testator’s 
death : but.as she was not called upon 
to elect until this action was brought, 
she should not be charged with interest. 
fn the imeantime.-—DAVIS vv. DAVIS 


Cases 1438a---1873. 


TRUSTEE Co., [1928] A. C. 391; 97 L. J. 
a ©. 85; 1389 L. T. 469; 44 T. L. BR. 654 
2. 

1439. Add. Annotation :—Mentd. Re Field, Sander- 
son v. Young, [1925] Ch. 636. 


1552a. Provision for forfeiture in case of dispute— 
Election. |—Re WHITWELL, SENIOR v. WILSON, 
[1890] W. N. 17]. 

alnnotation: Refd. Haynes 7. Foster, [1901] 1 Ch. 361. 

1578a. -|—Where ___ successive irrevocable 
appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments are made will be compelled 
to elect between them.—ENGLAND v, LAVERS 
(1866), L. R. 38 Hq. 68; 15 W. R. 51. 

Annotations :— Expld. te Tuncred’s Sctthlmnt., Somerville ». 

‘Tancred, Fe Selby, Church v. Tancred, [1903] 1 Ch. 715. 


Rela. rie Kardicy’s Will, Simeon v. Freemantle, [1920] 
sale . 


1580a. Appointment to object within extent of 
power—No object in fact in existence-—No 
election.|—BULWER v. HoaRKE (1825), 38 
lL. J. O. S. Ch. 227. 


1581a. Invalid delegation of power—Gifts conferred 
on persons entitled under appointment 
exercised under delegated power—No election. | 
—IRe STEVENS (1912), 134 L. T. Jo. 83. 


’ 
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1582. Add. Annotation :-—Mentd. /?e Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

1619a. Marriage settlement—Husband not 
entitled to elect against interests of other 
parties to marriage settlement.|—CROKER ». 
MARTIN (1827), 1 Bli. N.S. 573; 1 Dow. & Cl. 
15; 4 EK. R. 987, H. L. 

reese :~-Consd. Anstey v. Newman (1870), 39 L. J. Ch. 


1637a. -——- ——— -|—Testator having directed 
his exors. to sell whatever real estates he 
might dic possessed of, & having given 
benefits to his heir-at-law, afterwards ac- 
quired other lands :-——Held : the heir was not 
bound to elect.—BaAck v. KEtTT (1822), Jac. 
534; 37 E. R. 952. 
Annotations :—Consd. Churchman v. Ireland (1831), 1 Russ. 
& M. 250. Refd. Schroder v. Schroder (1854), 3 Eq. Rep. 
97; Hanco v. Truwhitt (1862), 2 John. & H. 216. 
1643a. Bequest of debt to mortgagor—Devise of 
reversion in property mortgaged. |—Testator 
having a debt secured on lands, gives the 
mtge. noney to the mtgor., & desires that he 
will give @ reversionary interest therein to a 
third person. The mtgor. selling the estate 
shall bring the intge. money into ct., for the 
use of the devisee, subject to the life estate. 
Lewis v. KING (1789), 2 Bro. C. C. 600; 29 
Ki. RR. 3830, L. C. 

ee - Consd. Whittaker v. Whittuker (1792), 4 Bro. 











Part Xl.—-Satisfaction and Ademption. 


1753. Add. Annotation :—Folld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 

1769. Add. Annotation :-—As lo (1) Apld. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 

1772a. ---- -.|—WALPOLE v. CONWAY (LORD) (1710), 
Barn. Ch. 1538 50 27 E.R. 593, LL. C. 


tanotations :- -Distd. olson ». Collins (1799), 1 Ves. 483 
pid. Douglas vr. Willes (1819), 7 Hare, 318. Refd. 
Karkham ¢ Smith (1719), 1) Ves. Sen. 258. Mentd. 


Cumungham ¢. Moody (1748), 1 Ves. Sen. 1743 Doe d. 
Wills oo. Martin (1790), 4 Term Rep. 39: Doe d. ‘Tanner 
® Dorvell (1791), 4 Term Kep. 5183 Smith v. Camelford, 
Lord (1795), 2 Ves. 698 , Phipps vt. Ackers (1842), 9 Cl. & 
Fim. 588. 

1840. Add. Annotation: Distd. fe Binns, Public 


Trustee v. Ingle, [1929] 1 Ch. 677. 


1873. Add. Annotation :—-Apld. He Ware, Le 
ltouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 


PART X. SECT. 3, SUB-SECT. 9. 

sp. Wulow taking different intercsts 
wonder will.j)- Under 8.’s will bis widow 
took absolutely thirty-four acres 
devised to her worth $1,000; she also 
took for life his house & lot garden 
worth about $1,500, but subject to a 
son’s & a daughter’s right *‘ to have a 
home ”’ there ‘Sas long as they are 
single.’ ‘The son took absolutely the 
rest of testator’s- land worth about 
83,500, & at the widow's death took 
**the house & lot & garden ”’ also :— 
Held: the veadow was not put to her 
election.-—~Re SexsmMirTH (1925), 47 
O. L. RW 283 —CAN. 

sq. Gift of legacy d+ macntenance to son 

Gaft of mortgage debt to: mortgayor— 
Mortgage debt premously assigned to son. | 
- ROSBOROUGH t. ST... ANDREW'S 
CHURCH, THe "TRUSTEES OF (1917), 55d 
S.C. RR. 3603; 38 D. L. R.119.- CAN. 


PART X. SECT. 7, SUB-SECT. 2. 

1691 ii. -—— J—P.in Feb. 1921, 
conveyed certain lands to a trust co., 
& by a declaration of trust of even date, 
accepted by the trust co., declared 
certain trusts upon which the lands 
were to be held. 1?.'s wife was to have 
a life interest. in three of the parcels 
conveyed, & certain other benefits, 
& at her death the property was to be 
distributed among P.’s children; this 
life interest was to be in lieu of dower 
in all P.’s lands. On Feb. 21, 1921, 
P., by letter, requested the trust co. 





to sign a declaration of trust to the 
effect that it held one of the parcels 
of land conveyed to it. in which the 
wife was given vw hfe interest, in trust, 
for payment to an investment socicty 
of $7,500 © which pays off the Joan on 
stock for that amount held by my wife,” 
& this the trust co. did. By P.’s will, 
made on the date of the execution of the 
conveyance & declaration, he appointed 
the trust co. his exor. & trustee. The 
wife took nothing under the will. P. 
died in July, 1921. In Jan. 1923. 
the trust co. made a mtge. in favour of 
un assurance co. upon three of the 
properties in which the widow claimed 
u life estate. to secure repavinent. of 
w large sum of money which was 
advanced to the trust co. & which the 
trust co. applied in paying off loans 
made to P. In an action by the widow 
against the assuranee co. for a declara- 
tion as to her rights under the trust 
deed & declaration & for other relief :- 
Held: pitf. baving taken & continued 
in possession of the properties in which 
she claimed to have a life interest, had 
elected to tuke the benefits given to 
her by the trust deed & declaration, & 
was, therefore, tenant for life of the 
three properties referred to.—PURDOM 
v. NORTHERN Lirk Ass’cre Co. OF 
CANADA, [1928] 4 D. L. R. 6793: 63 
O. L. R. 12.-—-CAN. 


PART XI. SECT. 1. 
1743 i. Satisfaction defined.}—Satis- 


faction is the donation of a thing, with 
the imtention, cither expressed = or 
jinplied, that it. is to be taken, either 
wholly or in part, in extinguishment of 
some prior claim of the donee. The 
doctrine has no application to cuses 
where the prior portion bas uctually 
been transferred or paid. 

One whose life was insured assigned 
to his son a portion of the insurance 
moneys $1,000, in consideration of an 
undertaking by the son to advunce 
from time to time moneys necessary to 
pay parts of the premiums. Subsoe- 
quently the insured made his will by 
which he gave to his son $1,000 * out 
of the inoney payable at my death out 
of my life insurance policy ”’ :-—Held -: 
the $1,000 given by the will could not 
be regarded as a satisfaction of the 
$1,000 assigned to the son.—He MARKS 
(1921), 64 D. L. R. 5163; 500. L. R. 
473. —-CAN. 


PART XI. SECT. 3, SUB-SECT. 2.-- 
A. (a). 


sr. By payments to legatee -In 
testator’s lifetime.J—Held: a sum of 
money paid by testator to persons to 
whom he had bequeathed one-half 
of his effects, was an anticipated pay- 
ment of their provision, & not a 
donation.— BUCHANAN v. CRAWFORD 
Sa ae (1824), 2 Sh. Sc. App. 445. 


1873a ———.]—There is no such obligation, 
according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father; &, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement; in 
such a case the intention to advance is a 
question of evidence.--BENNET v. BENNET 
(1879), 10 Ch. D. 474; 40 L. T. 3785; 27 
W. R. 5738. 


Annotation :-—Refd. Re Orme, Evans v. Maxwell (1883), 
50 L. T. 51. 


1873b. -]—(1) No presumption arises in 
cases of dispositions in favour of children by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a gencral 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will:—Held: the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, & the codicil was not inconsistent 
with such a view.—Re WARE, Ke KOusE, 
WARE v. ROUSE (1926), 70 Sol. Jo. 691. 

1878. Add. Annotation :—As to (3) Refd. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 
1918a. -]|—If a father devises to a daughter a 

portion equal or greater than what she is 
entitled to out of his land by scttlement, 
that is a satisfaction, but the daughter may 
have her election.—-BriDGks ». LLALES (1729), 
Mos. 108; 25 E. BR. 298, L. C. 




















1920a. -/—BKripGEsS v. Hames, No. 1918a, 
ante. 
2006a. -—--.J]—The principle deducible from = the 


dictum of the Ct. of Appeal expressed in Ae 
Scott, Langton v. Scott, No. 1810, at’ page 9, 
namely that, in the distribution of a testator’s 
estate amongst his children & the children 
of deceased children, children claiming to take 
by substitution the share of their deecased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent's indebtedness to ‘testator; so that, 


Vol. XX.--Equity. Cases 1878a—2266. 


where a testator gave his residuary estate in 
trust, for his children living at the period of 
distribution & the children of any child then 
dead, grandchildren are not liable, upon 
claiming their deceased parents’ share, to 
bring into account a debt owing by the parent 
to testator’s estate—Re BINNS, PUBLIC 


TRUSTEE v. INGLE, [1929] 1 Ch. 6775; 98 
J. J. Ch. 307 : 141 L. T. 9). 
2012. Add. Annotation :—-Mentd. Chaney v. 


Maclow (1928), 97 L. J. Ch. 3415. 

2030a. -}—Re Wark, Re Rouse, WARE v. 
RovusE, No. 1873b, ante. 

2046a. —-—- Although interest unpaid at date of 
death.|— A. person, who borrowed £100 
carrying interest at 5 per cent. per annum, 
by his will left. a legacy of £100 free of duty 
to his creditor. The will did not) contain 
any direction to pay debts. At the date of 
the debtor’s death there was interest due & 
unpaid in respect of the debt. The exors. of 
the deceased paid the creditor the amount 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then sued for 
fhe amount of the debt: —Held: the rule, 
that a legacy to a creditor of an amount equal 
to or greater than the debt owed by the 
testator to the creditor operated as a satis- 
faction of the debt, appled not withstanding 
that there was interest duc & unpaid in respect 
of the debt at the date of testator’s death.— 
LivzGuRnaALb vw. NATIONAL BANK, Livp., [1929 | 
1K. B. 89143; 08 L. J. K. BKB. 3823; 140 L. T. 
106. 

2047a. -—— Bequest antecedent to debt. |— ROBERTS 
v. BENNETT (1690), 2 Vern. 136; 23 H.R. 695. 

Se :—Refd. Northcote vr. Northcote (1702), Colles 


ual, ae es 


2057a. —— - Although interest unpaid at date of 
death.) FirzGkeraALp v. NATIONAL BANK, 
Jurp., No. 20 16a, ante. 

2075a. ———.]-—Ne Snarro, FAWCETT v. SHAFTO 
(1903), 48 Sol. Jo. 68, C. A. 

2101. Add. Annotation :—Mentd. Re Pennington 
& Owen, [1925] Ch. 825. 

2102a. —.| —Hoxss v. Tare (1738), 
lemp. Hard. 5825 25 H.R. 1096, L. C. 

funotation ---Gonsd. Wallace rr. Pomfret (1805), 11 Ves. 

342. 


9138. Add. Crtution : -3 Bro. C. C. 242. 


2188a. --— —-—-.-]-—KeEMpP (LAby) v. Kemp (1671), 
2 Rep. Ch. 63; 21 E.R. 617. 





West 


Part X1].—Performance. 


2266. Add. Annolation :—Mentd. Re Grove-Grady, Plowden v. Lawrence, [1929] 1 Ch. 557, 


PART ss a SUB-SECT. 3.— 





. 1902 i. Zn respect of realty.\—Doe. d. 
PHORE t. SAONDERS (1842), 2 Kerr, 18. 
EAN ( err, 18 


PART XI. SECT. 4, SUB-SECT. 3. —B. 
2069 i. Addition to anninly.|— COLE | 
v. COLE (1838), 5 U. 8. 744.--CAN. 
PART XII. SECT. 3, SUB-SECT. 2. 
| sk. Failure to poy contributions— 











Joint venturc- Whether abandonment.) 
' —PADSON tT. GREST & GREST, [1928] 
1D. b. R. 1793; [1928] 1 W. W. R. 
986; 22 Subkh. L. Ho 253.-—CAN. 


sata 


Cases 2367a—2554. ENGLISH AND Empire Digest SupPLEMENT. 


Part XIV.—Merger of Estates and Charges. 


2367a. ——- ———.|—-NORFOLK v. GIFFORD (1690), favour, on an application by the husband to 
2 Vern. 208; 23 B. R. 735. have the trust transferred to him on the 
2373a. -—--- -—.|—Where under a marriage settle- ground of merger of his interests :—fMeld: 


there had been no merger of the husband’s 
life estate in the reversion, because the two 
estates were not coterminous, & an estate 
might come into existence on an alienation 
of his life estate in favour of possible children 
On a re-marriage.—/te CHANCE’S SETTLEMENT 
TRUSTS, CHANCE v. BILLING (1918), 62 Sol. Jo. 
JAY, 


2395. Add. Annotution :—As to (2) Distd. Re Silva, 
Silva v. Silva, [1929] 2 Ch. 198. 


ment the trusts of the wife’s property were 
for the wite for her life & after her death 
for the husband for his life, with a common 
form protected life interest proviso in respect 
of the husband’s mterest, & the usual trusts 
for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 
the wite should by deed or will appoint with 
an ultimate trust for next of kin, & the wife 
died & her will operated as an exercise of the 
power of appointment in the husband's 


Part XV.—Subrogation. 


2424. Add. Annotation :—Refd. Page v. Scottish Insce. Corpn. (1929), 08 L. J. hk. B. 


Part XVIII.—Equitable Defences. 


2481. Add. Annotation :—Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 


[1927] A. C. 641. 


2483. Add. Annotation :—Apld. ht. 1. Essex JJ., 
Ka p. Perkins, [1927] 2 K. B. 475. 


WHALLEY (1860), 2 
De G. FL & J. 3103 45 WOR. 641, La JJ. 


2490. Citations :-—For “3 Bro. C. C. 646” read 


2489a. 





o|—WHALLEY ¢. 


‘*3 Bro. C. C. 639, n.” 


Add. Annotation :—-As to (2) Consd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 


2497. Add. Annotation :—As to (1) Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 899. 


2512. Add. Annotations :—As lo (4) Consd. Weld 


PART XIII. SECT. 3. 


sv. Gencral rule.jJ~-In order to 
marshal, not only must there be two 
creditors of the same person, but one 
of them must have two funds belonging 
to the same person to which he can 
resort.— KoraL BANK OF CANADA 2, 
lzin, 11921] 2 W. W. Li. 929.-—CAN, 


PART XV. 


2424 i. Definition.|—As a general 
rule the doctrine of subrogation does 
not apply in favour of a purty who has 
not paid money or given something in 
satisfaction or extinguishment of a 
security, claim, or demand, or partly 
Ao, or Who has not paid something by 
way of getting in a security, or the like. 

JURSOLLES v. Fookks (1889), 16 
U. R. 691.—CAN, 


PART XVI. SECT. 1, SUB-SECT, 2.—A. 


2428 i. What is a penalty—Goods 
delivered under hire-purchase agrecment 
-~—Itight to seize goods on failure to puy 
instalment.|—A  hire-purchase ugrce- 
ment relating to a motor truck provided 
for payment in nine monthly instal- 
ments, The hirer could become the 
owuer of the truck on payment in full 


v. Petre (1928), 97 L. J. Ch. 399. 
Anchor Trust Co. v. Bell, [1926] Ch. 805. 


Refd. 


2518. Citations :-—For “Ll. BR. 5 C. P. 221” read 


Le Re & B.C. 221." 
Add. Annotations :--As to (2) Apld. Weld v. 
Petre (1928), 97 L. J. Ch. 399. Refd. Anchor 
Trust Co. v. Bell, [1926] Ch. 805. 
2527. Add. Annotation :—Refd. Jones v. Waring & 

Gillow, [1926] A. C. 670. 

| 2541. Add. Annotation : —Mentd. The St. George, 
[1926] P. 217. 


2552. 1dd. Annotation :- -Refd. Douglass v. Lloyds 


of the instalments & & rupec citra. 
On failure on eek of the hirer to pay 
any instalment as it bocame due, the 
owncr was entitled to seize the truck 
& credit its value as against the amount 
due, but subject to a condition that the 
owner in no case would credit the hirer 
with more than the amount still due 
on the contract :—Held: the clause 
of the agreement which enabled the 
owner to seize the truck, & keep it 
without making any payment to the 
hirer even though the value of the 
truck may be vory greatly in excess 
of the amount due under the agree- 
incnt, was 8 stipulation by way of 
penalty which the ct. can relieve 
against under Contract Act, 8. 74.-- 
MAUNG Ba OH v. Moron House Co. 
(1929), I. L. R. 7 Ran. 431.—IND. 


PART XVI. SECT. 1, SUB-SECT. 2.—-C. 

sw. Discount for Adee payment, }— 
Held: a penalty, & relicf granted.— 
COLGROVE v, GUNDY (1914), 28 W. L. R. 
731; 17 D. L. R. 45.—CAN. 


PART XVI. SECT. 1, SUB-SECT. 2.—-D. 
- -}/—In the case of a 
sale when the conditions are that the 


Lio 





Bank, Ltd. (1929), 34 Com. Cas. 263. 
2554, Add. Annotation : 
Bank, Ltd. (1929), 34 Com. Cas. 263. 


Refd. Douglass v. Lloyds 


purchaser shall forfcit the money 
which he has paid if he makes default, 
in any future payment, the ct. will 
relieve the purchaser from forfciture 
where the non-payment has been the 
rosult of the deliberate misrepresent a- 
tions of the vendor, in order to expose 
the purchaser to forfeiture.—e STAN- 
try & Bunrina, [1924] 3 D. L. Kh. 
599; 5C. B. 1. 18.—CAN. 


PART XVI. SECT. 1, SUB-SECT. 3. 


sz. Penaliy being reservation only of 
existeng legal right—Relief not granted. | 
--- BOLAND v. MOCARROLL (1876), 38 
U. C. TR. 487.—CAN. 


PART XVIII. aa 4, SUB-SECT. 4.— 


2579 i, Rescission on ground of 
fraud.j—Where deft. raises a defence 
of fraud & misrepresentation, the ct. 
will not grant him relief if he has been 
guilty of laches. On discovering the 
fraud or misrepresentation it is the 
duty of deft. to repudiate the traus- 
action immediately.—MEIKLEJOHN vt. 
Hugo, [1924] l D. L. RK. 272.— CAN. 


Vol. XX.—Equity. Cases 2687a—2713. 


Part XIX.—Ne exeat regno. 


2637a. -—— ——.|—A.-G. v. MucKLow (1815), 1 
Price, 289; 145 EF. R. 1405. 


2667a. Not residuary legatee.|——A residuary legatce 


cannot have a writ of ne ereal regno against 
w debtor of testator, on the ground that he 
colludes with the exor-—GRAVES UV. GRIFFITH 
(1820), 1 Jac. & W. 616; 837 BE. R. 514, L. C. 


Part XX.—Quia Timet Actions. 


2702a. Nature of action.|—A quia timet action is 
a proceeding by which the ct. is enabled to pre- 
vent its jurisdiction from being stultified.— 
Re ANDERSON-BERRY, IHLARRIS v. GRIFFITH, 
[1928] Ch. 290; 97 L. J. Ch. 111, 138 L. T. 
354, C. A. 


2703. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 
2705. Add. Annotation :—Consd. Graigola Merthyr 
10. v. Swansea Corpn., [1928] Ch. 245. 


2705a. Threatened injury to property by water- 
works.|—It is open to the owners of pro- 
perty threatened with injury by authoriscd 


waterworks to bring a quia timet action to 
restrain the undertakers from doing an act 
which threatens to injure such property.— 
GRAIGOLA MERTHYR Co., Lirp. v1. SwWANSEA 


Conpn., [1928] Ch. 31; 97 L. J. Ch. 129; 
43 TT. Ta R. 6003; 71 Sol. Jo. 681; affd. on 


another point, | P28] Ch. 235, GC. Vos E1929) 
| ALO. Sth, si. ta. 
2712. Add. Annotation :—Consd. Re Anderson- 


Berry, Harris v. Griffith, [1928] Ch. 290. 
2713. Add. Annotations :—Refd. Ie Warrington 
Motor Oo., Hep. Chaplin, [1928] Ch. 10%- 
Hoods Trustees v. Southern Union General 
Insce. Co. of Australasia, [1928] Ch. 793. 
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ESTATE AND OTHER DEATH DUTIES. 


Part |.—In General. 


1. Add. Annotation :—As to (2) Refd. A.-G. v. Belilios, [1928] 1 K. B. 798. 


Part Il—Estate Duty. 


~-——.] —- Testator bequeathed ‘ B. 
IJouse & contents ”’ & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow C. to 
have the use & enjoyment thereof for life, 
& after her death upon the like trust for the 
benefit. of L. for life. Testator directed ‘ the 
rent, outgoings, rates & taxes for the time 
being payable in respect of the messuage & 
premises, & keeping same & the contents 
thereot insured against fire & burglary & in 
a ea tea state of preservation, shall always be 
paid by my trustces out of the income of my 
residuary personal estate.”’ CC. having died, 
was succeeded as tenant for life by L.: - 
Held: (1) on the death of C., the property 
which passed was the right to enjoy the 
benefit of the annual sum. & the case fell 


within 1894 Act, s. 15 (2) the principal valuc | 


of the property should be ascertained under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the comrs. 3 
(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first: 
instance be borne by residue, which should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
would produce a sum equal to the duty, & 
the interest on the duty & the policy premiums 
should be retained & paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 


—Re CASSEL, PUBLIC TRUSTEE v. MOUNT- 
RATTEN, [1927] 2 Ch. 275; 96 L. J. Ch. 483 ; 
137 L. T. 785; 483 T. L. R. 7438; 71 Sol. Jo. 
804. 


Annotation : -Consd. 7c Northcliffe, Arnholz v. Hudson, 
11929] 1 Ch. 327. 


27. 


33a. 


39. 


Add. Annotations :—As to (1) Apld. Re Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
275. Refd. Parr v. A.-G., [1926] A. C. 239. 
As to (5) Consd. Parr v. A.-G., [1926] A. C. 
239. Generally, Refd. Re Northcliffe, Arnholz 
v. Uudson, [1929] 1 Ch. 327. 


Death gratuity payable to representatives of 
teacher.| -Estate duty is payable on a death 
gratuity granted under ‘l'eachers (Super- 


“annuation) Act, 1925 (c. 59), s. 5 (1), by the 


Board of Education to the personal repre- 
sentatives of a deceased intestate teacher as 
property passing on the death of the teacher, 
such gratuity being property of which the 
deceased was at the time of her death com- 
petent. to dispose within Finance Act, 1894 
(c. 30), ss. 2 (1) (a), 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the gratuity as she thought fit, 
whether exercised by instrument, inter vivos, 
or by will, or by both.—A.-G. v. QUIXLEY 
(1929), 98 L. J. K. B. 652; 141 L. T. 288; 93 
J.P. 227; 45 7T. 1. R. 455; 27 1. G. R. 693, 
CU. A. 


Add. Citation :—132 L. T. 704. 


PART II. SECT. 3, SUB-SECT. 1.—- A. 


sa. Licence—-& interest an licensed 
premises) The interest of a deceased 
perro in the business carried on in 
icensed premises leased from bim «& 
in the heense thereof is *f property ” 
within Death Duties Act, 1909, 8, 5, 
on the value of which lus estate is 
liable for payment of estate dutv over 
& above the amount of the valuation 
made under Valuation of Land Act. 
1908.—#e GILMER, PUBLIC TRUSTEE 
v STAMP DUTIES COMR., [1929] 
N. Z L. hi. 61.—N.Z. 

sb. Provincial bonds erempt from 
succession duty.\—Alberta provincial 
bonds, exempt from succession duty, 
must be included in the net. value of an 
estate in order to arrive at the per- 
centage of duty payable by any 
heneficiary, but such inclusion does not 
muke the ainount of the bonds subject 
to succession duty. -—-2e MILLS Ksrarn, 
11928) 3 D. L. R. 1063 (1928) 2 WwW. WwW. 
KR. 65; 23 Alta. L. R. 521.—CAN. 


PART II. SECT. 3, SUB-SECT. 2. 
D. (b). 


so. (rift made within three years before 
death —Moncy spent on improving house 
-—— Whether gift to urfe.}—A husband & 
wife, with their children, lived together 
in a house which belonged to the wife ; 
each enjoyed a separate income. The 
husband paid to a builder with whom 


he had made contracts about £2,000 
for improvements & repaus to the 
house. A few months later he died at 
the age of fifty-three. It was found 
that the transaction was not entered 
into with mtent to dimimish the value 
of the husband’s estate, but that the 
object was simply to improve the 
family home in accordance with their 
means & station in life; & that. there 
was no reason to believe that. the 
husband would not enjoy the normal 
span of life, or that he would necessarily 
predecease his wife :—Held: the pay- 
iments did not constitute a gift to the 
wife of the deceased within Death 
Duties Act, 1921, of New Zealand, 
ss. 38, 39, sO as to be deemed to be 
part of the husband’s estate for the 


puEpOeeE of that <Act.—FINCH 1. 
STAMP DUTIES Comer., [1929] A. C. 
427.—-N.Z. 


PART II. SECT. 3, SUB-SECT. 2.—E- 


sd. Reservation of life interest to settlor 
--On surviving wife.|—-By a marriage 
xettlennent mado in 1876, £30,000 was 
sottled upon trust. to pay the income 
to the settlor’s wife for life, after her 
death to the settlor for life, & after 
the death of the survivor upon trust 
for the children or remoter issue as they 
should by deed jointly appoint, or 
in the absence of a joint appointment 


as the survivor should by will or deed 
appoint, & in default of appointment 
for the children as therein provided. 
Tho settlorjdied in 1925, without having 
exereised the Joint power of appoint- 
ment, leaving his wife & children him 
surviving. For the purpuse of death 
duty under the Stamp Duties Act, 
1920-1924, of N. S. W.:—THeld: as 
the settlement contained a trust to 
tuke effect ‘“* after the death ’”’ of the 
deceased settlor & in reference thercto, 
his property was to be ‘“‘ deemed to 
include ” the property subject: to tho 
trust, without deducting the value of 
his widow’s life interest therein.— 
RABETT v. STAMP DUTIES COMR., [1929] 
A. C. 444.—-AUS. 


86. Jointly with wife.J—In 1896 
a husband settled property in N.S. W., 
directing that the income therefrom 
should be paid to his wife during their 
joint lives, & upon the death of either 
of them to their daughters equally 
for their respective lives. The settlor 
died in 1914, & was survived by his 
wife :—Fleld: the settlement contained 
a trust ‘* to take effect after his ”’ (the 
secttlor’s) ‘“ death ”’ within Stamp 
Duties Act, 1898, of New South Wales, 
8. 58, & accordingly upon the death of 
the settlor duty under that sect. became 
payable.—THOMSON v, STAMP DUTIES 
Comk., [1929] A. C. 450.—AUS. 
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Cases 61—107a. 














61. Add. Annotation :—Refd. Bird v. I. R. Comrs. war, & at the date of .testator’s death. 
(1924), 12 Tax Cas. 785. Testator died in 1915, in Berlin, being 
68. Add. Annotation :—Generally, Mentd. Ormond domiciled in Germany. By his will three- 
Investment Co. v. Betts, [1928] A. C. 1438. rie of eee ee saa paar arene 
eas Wilkin. rerman ustrian beneficiaries, - 
72, Add. Annotation ‘As to (2) Refd. ihe i ro fifths to British & Polish beneficiaries. In 
son, Page v. Public Trustee, [1926] Ch. 842. | ss ; : 
ve 1915 the will was proved in Germany by the 
75. Add. Citations :—94 L. J. K. B. 139; 132 exors. named therein. In 1922, grant of 
L. T. 71%. administration in England was made to pltf. 
90a. ——- ——— Trust established in England.]— By virtue of Treaty of Peace Orders, the 
By his will, made in English form, testator, whole of the interests of the German & 
who declared that the instrument was to take Austrian beneficiaries became charged with 
effect according to the law of Hong Kong & subject to the claims of the Custodian of 
where he was domiciled, devised & bequeathed Enemy Property. In 1922 all the South 
his property, which was situate out of the African securities were transferred to the 
United Kingdom, to trustees on trust to South African Custodian, an exor. dative 
invest a sum to produce an annuity for his was appointed in South Africa to administer 
wife, to pay certain legacies & to stand testator’s South African estate, & estate duty 
possessed of the residue to pay the annual in South Africa was paid by him in respect 
income thereof to his sons or son during their thereof. Some of the American securities were 
or his lives or life, & on the death of the last transferred to the American Alien Property 
survivor of his sons in trust for his son’s ‘ustodian, administration of testator’s Ameri- 
children. The tenant for life, who was the can estate was granted in America, & the 
only son of testator living at his death, securitics were transferred to the American 
wished to borrow moncy &, at the request Custodian to be distributed by the American 
of the lenders, he appointed, in Ingland, administrator among the beneficiaries. All 
four new trustees of the will, three of whom the remaining American securities, with the 
were resident in, Kngland. Between 1913 & exception of a small balance, were released 
1922, owing to the tenant for life’s dealings to pltf. by the English Custodian. In May, 
with the trust funds, proceedings in the Ch. 1924, pltf. filed a corrective affidavit, including 
Div. were instituted & orders were made In therein those of the American securities 
connection with the administration of the which had been released to him at that date, 
trusts of the will. In 1922 the tenant for & he paid estate duty & interest in respect 
life died, leaving him surviving his widow thereof :-—Held: (1) all the shares were 
& two infant sons, who were domiciled in locally situate in England & the adminis- 
Hong Kong but had been made wards of ct. trator was bound to include them as property 
by virtue of the proceedings in the Ch. Div. of which testator was competent to dispose, 
& the orders made therein. The trust pro- & was accountable to the extent of the 
perty was situate abroad :—Held : the suc- assets he had received for the estate duty 
cession of the infants to testator’s residuary in respect thereof; (2) the basis of valuation 
estate was at his death a succession by virtue of such shares was the price similar shares 
of Hong Kong law & to Hong Kong property, would fetch in the open market at the date 
& it had never Jost that character or fallen of testator’s death.-Re AScuRoTY, CLIFTON 
within 1853 Act, 5s. 2, & the property was not v. Strauss, [1927] 1 Ch. 313; 96 L. J. Ch. 
liable to estate duty under 1894 Act, s. 2 (2). 205. 
—A.-G. v. BELUIos, [1928] 1 K. B. 798; 97 ; : on -— } 
1. J. K. B. 139; 138 L. 7.294 44 T. 1. R. Bateman, TOBE? 2 Pe es 
214; 72 Sol. Jo. 49, C. A. 107a. -I—By settlements made in 
94. Add. Annotation :—Apld. A.-G. v. Llowe 1906 & 1911, a lady, in consideration of 
(1925), 94 L. J. K. B. 540. £5,100 which was paid over to her by her 
96a. Shares.|——T'estator, a German son, conveyed certain furniture upon trust 


subject, was, at the outbreak of the Muropean 
War, entitled to stocks, shares, & securities 
in English, South African, & Amcrican cos. 
The certificates were in all cases situate in 
London, & the securities themselves were 
transferable in London at the outbreak of 


for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements :—AHeld: (1) 


PART II. SECT. 4, SUB-SECT. 1. 


si. S. /. HOLMES v. STAMP DUTIES 
CoMR., [1927] N. Z. L. R. 753.—N. Z. 


Discharge by son 0, ..,---.---, 
—-A father granted a bond for £30,000 
in implement of an undertaking by him 
in his second son’s marriage contract, 
in contemplation of the son’s marriage, 
& in consideration of a conveyance 
executed by the son’s intended wife 
for behoof of the spouses. In tho 
marriage contract the son accepted the 
obligations therein contracted by his 
father as in full satisfaction in any 
event of all legal claims for legitim 
or otherwise he might have upon his 
father’s estate. At the date of the 
marriage contract & of the bond the 
only claim to legitim possible to the 
son was in the event of his elder 
brother predcceasing his father. That 
event happened, & at the father’s 


death the amount of legitim to which 
the second son would have had a claim, 
had he not discharged it, was £25,000 : 
—-Held: the bond could not be 
regarded as a debt incurred by the 
father for full considcration in moncy 
or money’s worth wholly for deceased’s 
own use & benefit in the sense of 
1894 Act, 5s. 7 (1), & did not form a 
proper deduction in determining the 
value of his estate for the purposes of 
estate duty.--LORD ADVOOATE  v. 
WARRENDER’S ‘TRUSTEES (1906), 8 
F. (Ct. of Sess.) 371.—SCOT. 


PART II. SECT. 4, SUB-SECT. 2. 


sa. “‘ Interest in business "—What is 
—1914 Act, s. 15.}—-A father & two 
of his sons carried on business ijn 
artnership. By a re-arrangement of 
he partnership relations the father 
accepted £124,646 in full of his whole 


6A 


rights in the old firm & its assets, & 
agreed to allow this sum to remain as 
a loan to the new firm at 4 per cent. 
interest, on condition that, if called 
up by him, or in any event on his 
death, it was to be repaid by ten yearly 
instalments. ‘The father contributed 
no capital to the new firm apart from 
the loan, but had aon interest in the 
profits to the oxtent of a one-tenth 
share. He diced in 1922, leaving a will 
by which he bequeathed the residue of 
his estate, including the loan, to his 
family, & cstate duty was duly paid 
thereon. ‘The two sons came to an 
arrangement with their fatber’s exors , 
under which the sons agreed to repay 
the loan at once in return for a certain 
discount; & in settling with the exors., 
they retained in the business the 
respective shares of the loan falling 
to them, by crediting themselves with 
the amounts in the books of the firm. 


Cases 107a—137a. 


121. 


128. 


128a. 


the transaction was a bond fide sale between 
mother & son, & no succession duty was 
payable; (2) as to the claim for estate duty, 
there had been a ‘purchase for partial 
consideration ’’ within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life ; (3) ‘‘ partial 
consideration,’’ in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller.—Re BATEMAN (BARONESS), 
{1925] 2 K. B. 429; 95 L. J. K. B. 199; sub 
nom. Re BATEMAN (BARONESS), A.-G. v. 
WREFORD-Brown, 184 L. T. 153. 


Add. Annotation :—As to (2) Refd. Re Sarson, 
Public Trustee v. Sargon, [1925] Ch. 31. 


Add. Annotations :—Refd. Re Ixmouth’'s 
Annuity, [1925] Ch. 280; fe Drake, Drake v. 
Wilson, [1926] Ch. 559. 


‘“‘Land & chattels’? —- What are 
‘* chattels.’’|—-By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that. 
amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscount E. 
died in Aug. 1922, & the sixth Viscount in 
Feb. 1923. Questions having arisen as to 
the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (b) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (b) to 
be treated as an estate by itself :—Held: 
‘** chattels ’’ in collocation with settled lands 
in 1894 Act, s. 5 (5), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not “ chattels ”’ 
within the sub-sect., & must be aggregated 
with the other property for the purpose of 
paying estate duty.—#e EXMOUTH’s ANNUITY, 
[1925] Ch. 280; 94 L. J. Ch. 208; 133 L. T. 
39; 69 Sol. Jo. 411. 





129a. —-—-— Where duty commuted—Not aggre- 


Within two years of the fathor’s deuth 


gated with unsettled property.]-— Where 
estate duty has been commuted under 1894 
Act, s. 12, the property in respect of which the 
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commutation has been made is not property 
on which ‘ estate duty is leviable ’’ within 
s. 4 of that Act & is not to be aggregated 
with other property of the same person on 
which estate duty is leviable.—A.-G. v. 
Howe (EARL) (1925), 04 L. J. K. B. 540; 
133 L. T. 801; 41 T. L. R. 6103; 69 Sol. Jo. 
791, C. A. 

Add. Citations :—affd. sub nom. PARR vw. 


A.-G., [1926] A. C. 239; 95 L. J. K. B. 417; 
134 L. T. 321; 42 T. L. R. 217, H. L. 


136a. —-— Shares.])—Rie ASCHROTT, CLIFTON 2. 


Strauss, No. 96a, ante. 


136b. ——- How ascertained—Special facts to be 


considered.|—_Rte CASSEL, PUBLIC TRUSTEE v. 
MOUNTBATTEN, No. 22a, ante. 





137a. Bequests of shares of residue—-Accruer clause 


attaining twenty-five years of age, to 


—Calculation of value of interest of deceased 
beneficiary. |—Viscount N. by his will & three 
codicils thereto disposed by clause 6 of his will 
of 744 hundredths of the income of his re- 
siduary estate. Ly sub-clause 28 he provided 
that on the death of any of the legatees, his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica- 
tion of the remaining income in payment of 
other legacies, & these being paid the remainder 
was to be applied in the same manner as the 
744 hundredths. By clause 10 it was directed 
that the capital should go in moietics to 
charities. By an order made on July 28, 
1924, the income was divided into one 
hundred & thirds. Two of the income benc- 
ficiaries had now died. Ona summons taken 
out in these circumstances asking whether 
the estate duty payable by reason of the death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
previously enjoyed by such person or upon 
the like proportion of the actuarial capital 
value of the income during the respective 
lives of the several persons entitled thereto 
or other the period during which the trusts 
in respect) of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable :—Held: (1) the property which 
passed on the death of any such person must 
be taken to be a share of capital in the 
residuary trust fund, & that estate duty must 
be paid on the value of such share; (2) the 
duty payable on any such death was a first. 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate.—Re 


the relief claimed.—WaARREN’S 


one of the sons died, & estate duty 
became payable on his estate. His 
exor. baving claimed a reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
the son in tho firm’s books in respect 
of his share of his father’s loan :— 
Held; the father’s right to repayment 
of the loan was not an “‘ interest in the 
business *? within the sect., & the sum 
standing in the son’s name in the books 
of the firin was an interest in the assets 
of the firm, & was not identical with 
his father’s interest in the jus credit 


of the loan.—GQLEN v. INLAND 
REVENUE, [1926] 8S. C. 44.—S5COT. 
gC. --———- --—- ———-.]}+ The proprietor 


of a wine & spirit) business, by his 
trust-clisposition & settlement, directed 
his trustees to convey the residue of 
his estate to his only daughter on her 


with a destination over in the event 
of her predeceasing the period of con- 
veyance, & to pay her the income of 
the rosidue until that date. He 
directed his trustees to soll the business. 
The daughter died cight days after 
testator, under the age of twenty-five, 
& hefore the direction to sell had been 
unplemented. The trustees having 
claimed a reduction, under Finance 
Act, 1914, s. 15, of the estate-duty 
payable on the daughter’s death, in 50 
far us assessable on the value of the 
business, the Comrr. of Inland Revenue 
refused the claim :—Held: sect. 15 
applied, in respect that the beneficial 
possession & enjoyment of the residue, 
including the business, had passed to 
the daughter on testator’s death, & 
had again passed on her death; & 
the trustees were, accordingly, entitled 


TRUSTEES v. INLAND REVENUE, [1928] 
S. C. 806.—SCOT. 


PART I. SECT. 4, SUB-SECT. 4. 

d. For ‘‘ Charitable purposes—in 
Australia & abroad,’’ read ‘ Charit- 
able purposes—In Australia — & 


abroad.’’ 

di. ———- ——.] y Estate Duty 
Assessment Act, 1914, s. 8 (5), estate 
duty is not to be assessed upon so 
much of the estate as is bequeathed 
‘* for religious, scientific, charitable or 
public educational purposes *’ :—Held : 
as no contrary intention appeared, the 
word ‘‘ oharitable’’ was to be con- 
strued in its legal & not its popular 
sense.—-CHESTERMAN . FEDERAL 
Conk. OF TAXATION, [1926] A. C. 128; 
95 L. J. P. C. 39; 134 L. T. $60; 48 
T. L. R. 121.—AU8. 


ates 
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NorTHCLIFFE, ARNTIOLZ 7. Hunson, [1929] 
1 Ch. 327; 981. J. Ch. 65; 140 1. T. 300. 

147a. Payment by instalments—Real property - 
Land held in undivided shares Effect of 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV.| - Re WHeELER, JAMESON v. COTTIER, 
No. 209, post. 





147b. —--- ----- ---—.]—A.-G. ov. PUBLIC 
TRUSTEE & Tuck, No. 209d, post. 
155. Add. Annotations :—As to (1) Expld. Re 


Portman (No. 2), [1925] Ch. 294; Distd. Re 
Drake, Drake 7. Wilson, |1926] Ch. 559: Re 
Lomer, Public Trustee x». Vietoria Hospital 
for Children, [1929] 1 Ch. 731. Refd. Je 
ens Arnholz v. Thudson, (1929) 1 Ch. 
327. 

Add. Annotations :—Folld. Re Portman 
(No. 2), [1925] Ch. 294. Distd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. 


-+-A rentcharge of £50,000 per 
annum charged on lL. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commence from 
their respective successions to the title & to 
be paid without any deduction except for 
death duties, & a similar rentcharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 19138, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount. who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons (fe Portman (Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 


Oe eee - 


161. 


161a. 
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which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, & it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued :— 
Held: the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
& in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment.— 
Re PoRTMAN (Viscount) (No. 2), [1925] Ch. 
294; 04 L. J. Ch. 329; 1383 L. T. 389. 


170a. ——.|]—Re Nortuc Litre, ARNHOLZ». Llubp- 
SON, No. 137a, ante. 


209a. Effect of Law of Property Act, 1925 (c. 20), 
s. 16 (5).| Re MeuuIsH, CLARK v. BUCHAN- 
NAN (1927), cited in [L929] 2 K. B. at p. 82, n. 
Folld. A.-Gi. v. Public Trustee & Tuek, [1929] 





fnnotations : 


2K. B77; Re Wheeler, Jameson vr, Cotter, [1929] 2 
K. B. 8i,n. Distd. Re Kempthorne, Charles ». Kemp- 
thorne (1929), 16 TM. L. ne 1a. 

209b. -— -.]—-The above sub-sect. preserves the 


liability of real estate to pay its own duties.- -- 
Ke MorkI8s, SKINNER v. SANDERS (1927), 71 
Sol. Jo. 472. 


209c. Land held in undivided shares——-Effect of Law 
of Property Act, 1925 (ce. 20), Sched. I., 
Part IV.| --Where an undivided share in land 
disposed of by will has become subject to a 
statutory trust. the incidence of estate duty 
remains unchanged & where the exors. in 


PART II. SECT. 6. 


sd. Degree of relationship —Caleulation 
oj] —Beyond third degree.]--The words 
“not beyond the third degree” 
occurring in Deceased Persons’ Estates 
Duties Act, 1921, Sched. (2). Part T!., 
paru. 2, refer to the method of caleula- 
tiou according to the civil law, in which 
the degrees were calculated up to the 
common ancestor, & then down to the 
beneficiary m question :— Meld ¢ a son 
of a first cousin of testatrix was beyond 
the third degree of relationship to 
testatrix, & the Comr. of Tuxes had 
rightly assessed the duty payable in 
respect of the benefit he took under her 
will, in accordance with Sched. (2), 
Part II., para. 3, of the said Act. -—He 
Cook (1925), 21 Tas. L. R. 11.—AUS. 

se, ——- Selected cluss of relatives, |— 
The henefit of Estate Duty Assess- 
ment Act, 1914-1922, 8. 8 (6), extends 
to all property which by force of the 
will, or by the law as to the distribution 
of the estates of intestates, passes 
directly from testator or intestate to a 
member of the selected class, provided 
in the case of a will that: on the death 
of testator it can be shown, from the 
terms of the will & by reference to the 
state of his family, that. the property 
must go directly from him to persons 





within the class & that in no conceivable 
event can it} pass from the testator 
to any person who is outside the class, 


—SMITH vo. Tine rreprkRaAL COMR. OF 
TAXATION (1928), 40 C. LL. RR. 467; 
J1928) Argus L. i. 189.—AUS. 





PART II. SECT. 7, SUB-SECT. 2. 





b i. Secured on home & forcign 
assets —Foregn assets alone sufficient 
security.) The estate of wa deceased 


person consisted of property in N.S. W. 
& of property otitside the State. 
Amongst other debts there was one of 
£32,279 which was secured by mtge. 
or charge over a part of his home asscts 
&, also, over cortain of bis foreizn assets 
which were valued at £33,427 :—Held : 
the cuse fell within Stamp Duties Act, 
1920, 8. 109 (3), & in assessing death 
duty on the estate no allowance should 
be made for the debt or unv part 
thereof. ~SOLLAS vv. STAMP DUTIES 
Comer. (1928), 28 S. NR. N.S. W. 207; 
45 N.S. W. W.N. 52.- -AUS. 


PART II. SECT. 9, SUB-SECT. 1.—B. 

a i. ——.]—By his will testator 
directed that all his dcbts & funeral & 
testamentary cxpeonses should be paid 
as conveniontly as might be after his 
decease, & thereafter proceeded by his 


farat 


will to devise & bequeath all his real & 
personal property not otherwise dis- 
posed of .—//eld: (1) estate duty was 
under the direction payable actually 
out of the residuary estate; (2) in the 
event of the residuary estute heing 
insufficiont to pay the estate duty, 
the life interests wero not liable for a 
portion of the spe poe fe but the 
unnuitants & specific devisees of real 
estate should jointly contribute to tho 
deficiency.—CALDWELL, ETC. 0. I LireM- 
ING, [1927] N. Z. L. R. 145.—N.Z. 


PART II. SECT. 9, SUB-SECT. 3. 


sf. Aggregation of scttled funds— 
Whole estate subject to duty at higher 
rate. |—-Deceased made a settlement of 
property on her inarnuage, & on her 
death left a will The rate at which 
duty was assessed wus 6@ per ceut., 
& if the value of the settled property 
had not been ianeluded in the tinal 
balance, the rate would have been 
4i per cent. The exors. claimed that 
the trustees of the settlemont were 
liable to bear the difference :—Held : 
the incidence of the duty was governed 
by Death Duties Act, 1909, s. 31 (4), 
& the exors.’” claim could not be sus- 
tained.—-BROWN wv. BROWN, [1924] 
N. Z. L. R. 127.-=-N.Z. 


Cases 209c—265a. 


such a case have, as exors., paid the estate 
duty on the share as a testamentary expense, 
the amount so paid is repayable to them by 
the devisee of the share, & the repayment 
may, at his option, be by instalments.- - 
Re WUEELER, JAMESON ©. Correr, [1929], 
2K. B.Si,n.; 141 L. TP. 322 


re eran 
Annotations: -Folld. A.-G. v. Public Trustee & ‘Tuck, [1929] 
2K. B. TT. 


Distd. Ite Kempthorne, Charles », Keimp- 
thorne (1929), 46 T. lL. R. 15. 
209d. .|—Notwithstanding the  pro- 
visions of Law of Property Act, 1925 (c. 20), 
which abolish tenancies in common of land 
& direct such land to be held by certain 
persons as trustees for sale upon statutory 
trusts, the death duty to be paid on freehold 
land which just. before the commencement of 
Law of Property Act, 1925 (c. 20), was held 
in undivided shares, & in respect. of which 
there have been no dealings since the com- 
mencement of that Act, is, even where the 
duty only became payable after the com- 
mencement. of that Act, deemed to be ‘ duty 
due upon an account of real property ”’ 
within Finance Act, 1894 (c. 30), s. 6 (8), & 
under that sub-sect. as amended by Finance 
Act, 1896 (c. 28), 8. 18, & Finance Act, 1919 
(c. 32), s. 30, the duty may be paid by instal- 
ments extending over a period of eight) years 
with interest at 4 per cent. per annum as 
therein provided.—A.-G. r. PUBLIC TRUSTER 
& Tuck, [1929] 2 K. B. 77; 98 lL. J. K. B. 
462; 141 L. T. 398: 78 Sol. Jo. 299. 
Add. Annotation :—Genecrally, Consd. Re 
Cassel, Public Trustee v. Mountbatten, [1927 ] 
2 Ch. 275. 
Add. Annotation:—As fto (1) 
Sarson, Public Trustee v. Sarson, 
Ch. 31. 


Add. Annotation :—As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 


Add. Annotation :—As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 3]. 


Add. Annotation :——Refd. Re Sarson, Public 
Trustee v. Sarson, [1925] Ch. 31. 


234a. Bequest to pay duties—Duties payable at 
death of testator. |— Testator who died in 1912 
yave, by clause 7 of his will, certain shares 
to his exor. “upon trust to sell so many of 
such shares as shall be sullicient to pay all 
my debts & funcral & testamentary expenses 
-.. & all duties of every description, 
including settlement. estate duty where pay- 
able, to which my estates, both real & 
personal, or any part thereot, shall be lable, 
&, subject to such payments, in trust for my 
son @. absolutely’: & he devised «& 
bequeathed his residuary real & personal 
estate to his trustee free of all duties upon 
trust to pay the income thereof to his wife 
during her hfe, & after her death in trust 
for his two daughters for their lives, with 
remainders over. ‘The question having been 
raised whether the duties payable on the 
deaths of testator’s daughters under Finance 
Act, 1914 (c. 10), s. 14, were charged under 
or by virtue of clause 7 of the will on the 
shares bequeathed by that. clause :—Held : 
what. testator contemplated by clause 7 
was an immediate process under which the 
shares were to be sold & applied in paying 
duties which were presently payable, & 
under which, after those duties had been 
paid, the residue of the shares or the proceeds 








220. 


226. Refd. fe 


[1925] 
229. 
233. 


234. 
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were to be handed over to G.—Re FENWICK, 
LLOYD’s BANK, Lrp. v. FENWICK, [1922] 2 
Ch. 775; 92 L. J. Ch. 97; 128 L. T. 191; 66 
Sol. Jo. 631. 


Annotation :—Refd. Re Suthorland (uke), Chaplin v. Leveson 
Gower, [1922] 2 Ch. 782. 


238. Add. Annotations :—Apld. Re Forder, Forder 
v. Forder (1927), 1387 L. T. 538. Refd. Re 
Sama Public Trustee v. Sarson, [1925] Ch. 

1. 
238a. 








-|—Re JONES, LAMBERT v. COL- 
BOURN, [1928] W.N. 227. 

239. Add. Citations :—04 L. J. Ch. 155; 132 L. T. 
339. 

2442. 





——-.]-An assignee for value of a 
sum of £10,000 to be paid ‘‘ absolutely & free 
from incumbrances,”’ being part of a portions 
fund of £15,000 charged on settled land :— 
Held: in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne & payable 
by the portions fund upon the death of the 
tenant for life of the settled Jand. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements..—Re DRAKE, DRAKE v. WIL- 
SON, [1926] Ch. 559; 95 L. J. Ch. 386; 154 
L. T. 362, C. A. 

246. Add. Annotation :—Refd. Re Portman (No. 2), 
[1925] Ch. 294. 

249. Add. Citation :—132 L. T. 440. 

254a. Beneficiary & residue—Equitable terms.]— 
Re CasseL, Purntic TRUSTEE wv. MOUNT- 
BATTEN, No. 22a, ante, 

261. Add. Annotation :—As to (2) Refd. Re Aberga- 
venny S. E., Abergavenny v. Nevill, [1926] 
Ch. 465. 

262. Add. Annotation :—Consd. Re Drake, Drake 
v. Wilson, [1926] Ch. 559. 

264. Add. Annotations :—As to (1) Refd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559; Re Reeves, 
Reeves v. Pawson, [1928] Ch. 351. Generally, 
Mentd. Re Hardyman, Teesdale v. McClintock, 
[1925] Ch. 287. 

265a. Bequests to several charities successively—— 
Intention to exonerate earlier charities.|—-By 
his will dated 1911 a testator devised & 
bequeathed his residuary real & personal 
estate to his exors., the Public Trustee & 
another, upon trust for sale & conversion &, 
after payment of his debts & funeral & 
testamentary expenses, he desired the balance 
(called his residuary trust fund) to be placed 
with the Public Trustee & the income paid 
to his wife for life. ‘Testator then directed 
that, after his wife’s death four capital sums 
amounting to £10,000, free of estate duty & 
settlement estate duty but not free of legacy 
duty, should be set apart & the respective 
income paid to certain life tenants respec- 
tively. By clause 9 testator directed that 
on the cesser of the respective life tenancies 
the respective capital sums should be paid to 
thirteen charities thereinafter named ‘“ in 
the order of priority In which the names 
appear in this my will as far as the money 
will go, no. | being first paid; no. 2 next & 
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so on, that is to say:’’ Testator then 
enumerated thirteen consecutive charities, 
giving nos. 1 to 10 £500 apiece; no. 11, 
£1,000 ; & nos. 12 & 13 £2,000 apiece, thereby 
exhausting the £10,000. The residue, after 
providing for the settled £10,000 was given to 
a daughter. Testator died on June 11, 1914, 
before Finance Act, 1914 (ce. 10), s. 14, 
abolishing settlement estate duty & the relict 
thereby conferred, was passed. The estate 
was cleared & the residuary trust fund paid 
to the Public Trustee, who paid the income 
to the wife till her death on July 1, 1928, & 
then set apart the £10,000 settled legacies. 
One of these was immediately distributable, 
without further payment of estate duty, 
owing to the life tenant having predeceased 
the wife; but on the cesser of subsequent 
lite tenancies estate duty would be payable, 
& the Public Trustee theretore issued a 
summons to determine how it was to be borne, 
as between the successive charities :--—Held : 
clause 9 conferred an absolute priority as 
between the successive charitics, & was 
sufficient as between the carlier & the later 
charities to exempt the former from their 
prima jJacie statutory liability to contribute 
to the estate duty under Iinance Act, 1894 
(c. 30), Ss. 8 (4).—Ae LoMER, PUBLIC TRUSTER 
v. VicToRIA HOSPITAL FOR CHILDREN, [1929] 
1 Ch. 731; 98 L. J. Ch. 201; 140 L. T. 687. 


265b. Devise with option to sell to specified person 


287, 


288. 


—Purchaser to pay annuities & road charges— 
No reference to death duties.|—Testator, by 
his wil, devised land to P. subject to the 
payment. of certain annuities, of road-making 
charges for which testator was Hable, & of 
estate & other death duties, & subject also to 
the proviso that if within twenty-years of 
testator’s death P. should desire to sell the 
land, he was to give the Governors of the N. 
Grammar School the option of purchasing the 
land at the price of £300 an acre, such offer 
to be subject. to the payment by the Governors 
of the said annuities & road charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of the 
testator’s death. In accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
& the land suld & conveyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate & 
succession duties levied upon the value of the 
property :—Held: that the Governors having 


2717a. 


Cases 265a—292. 


acquired the land, not under any disposition 
by testator, but by the voluntary act of P. 
in selling instead of retaining the property, 
took no benefit under testator’s will, & 
they acquired the land expressly subject to 
annuities & road-making charges, but 
impliedly free from any charge for death 
duties.—Re COCKERILL, MACKANESS v. PER- 
CIVAL, [1929] 2 Ch. 131; 98 L. J. Ch. 281; 
141 L. T. 198. 


271a. ——— By devisee—Estate duty on undivided 


moiety of land paid out of residuary estate.|— 
He MELLISH, CLARK v. BUCTIIANNAN (1927), 
cited in [1929] 2 K. B. at p. 82, n. 


Annotations :—Folld. Re Wheeler, Jameson v. Cotter, [1929] 
2K. one n. 


Refd. A.-G. ». Tuck, Public Trusteo, [1929] 
77; #e Kempthorne, Charles ». Kempthorne 


re 


2 «Be 7 
(1929), 46 T. L. h. 1o. 
271b. —— 








.|\—Re WHEELER, JAMESON 
v. Correr, No, 209c, anie. 


274a. Out of corpus --Estate settled by Act of Par- 


liament—Whether duty unpaid.|—-Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Hinance Act, 1922 (c. 17), although suflictent 
money has before the passing of the Act been 
paid over to the Inland Revenue, the duty 
is still unpaid within sect. 44 of the Act «, 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A person en- 
titled to a rentcharge on such an estate under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself.— 
Re ABERGAVENNY SETILED HSTATHS, ABERGA- 
VENNY (MARQUIS) v. NEVILL, [1926] Ch. 465 ; 
95 L. J. Ch. 289; 134 L. T. 662 3; 70 Sol. Jo. 
O34. 





Deduction of income tax.] — In 
accordance with 1896 Act, s. 18 (1), 
trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax :—/Icld: tor the 
purposes of assessment to income tax under 
Income Tax Act, 1918 (c. 40), sched. D, 
Case JII., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them.—INVERCLYDE’S (LORD) TRUSTEES v. 
MILLAR, [1924] A. C. 580; 9 Tax Cas. 14; 
sub nom. INVERCLYDE’S (LORD) TRUSTEES v, 
INLAND REVENUE Comns., 93 L. J. P. C. 266 ; 
131 L. T. 739, H. L. 


Part II]—Settlement Estate Duty. 


Add. Annotation :-—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 

Add. Annotations :—Refd. Re Ryder & Stcad- 
man’s Contract, [1927] 2 Ch. 62; Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 


292. Add. Annolalion:-- As to 


Mentd. Dewhurst v. Salford Grdns., [1925] Ch. 
655. 
(1) Consd. fe 
Alington & L. C. G.’s Contract, [1927] 2 Ch. 
253. 


Cases 327— 666. 


327. 


345. 


349. 


359. 
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Part IV.—Legacy Duty. 


Add. Annotation :—Mentd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :-—Refd. Jones v. Wright 
(1927), 44 T. L. R. 128. 


Add. Annotation :—Refd. Jones v. Wright 
[1928] A. C. 143. 


Add. Annotation :—As to (1) Refd. Ormond 
Investment Co. v. Betts, [1928] A. C. 148. 


384a. Gift of equitable life interest in personalty— 


591. 


602. 


622. 


632. 


c i. 
Provinee.| --Applhiceation by exors. for 
deternunation 
arising under w will whereby testatrix 


Absolute interest on payment of debts in life- 
time of life tenant—-Beneficiary legatee.]— 
Testator by his will conveyed to trustees all 
his persenalty in Scotland, & after providing 
for the payment of his debts, directed the 
trustees to make an inventory of the col- 
lection of ‘‘ marbles, bronzes, objects of 
vertu, buh], pictures, ornamental china, & 
the library,’”’ in his house, which were to 
remain vested in the trustces as part of the 
trust estate, the life-rent. use thereof being 
given to his son ID., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the personalty by deed 
to 1D. The debts were paid in the lifetime of 
D., but the art collection was never conveyed 
by the trustees to him, but was held by them 


405. 
413. 
414. 


448. 


during his life:—Held: the collection had 
vested in D. as beneficial owner, & that his 
estate was liable to pay duty thereon.— 
HAMILTON (DUKE) v. LORD ADVOCATE (1892), 
68 L. T. 94; 1 R. 70, H. L. 

Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 

Add. Annotation :—Apld. A.-G. v. Belilios, 
[1928 1K. B. 798. 

Add. Annotations :—As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641 


Add. Annotation :—Apld. A.-G. v. Rudge, 
[1928] 2 K. B. 515. 


462a. Settled articles not ylelding income.}|— For 


the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutcly, & not as at the death 
of testator.—A.-G. v. RunGE, [1928] 2 K. B. 
515;97 L. J. K. B. 710; 140 lL. T. 536; 
44 T. L. R. 708; 72 Sol. Jo. 487. 


576a. —-— Direction to pay legacies free of duty.|--— 


577. 


Re TANQUERAY, SEWELL v. WOODFIELD, 
[1924] W.N. 142; 59 L. Jo. 252; 157 L. T. 
Jo. 324. 


Add. Annotation :-- Distd. Re Tanqueray, 
Sewell v. Woodfield, [1924] W. N. 142. 


Part V.—Succession Duty. 


Add. Annotation :-—As to (3) Refd. Jackson’s 
Trustees v. Lord Advocate (1926), 10 Tax 
tas. 460. 


Add. Annotation :—As to (1) Consd. A.-G. v. 
Belilios, [1928] 1 K. B. 798. 


Add. Annotation :—Generally, Refd. Parr v. 
A.-G., [1926] A. C. 239. 

Add. Annotation :—-As to (2) Refd. Tilling- 
Stevens Motors v. Kent County Council & 


PART IV. SECT. 3. 
Not restricted to purposes in 


sequuhtur 





of certam questions 


Bracnh Co. tv. A.-G. 
[1928] 1 D.L. RR. 739 ; 
—CAN. 


660. 


662. 


Transport Minister (1928), 97 L. J. Ch. 371 ; 
Inland Revenue Comrs. v. Dalgety & Co. 
(1929), 98 L. J. K. B. 542. 


Add. Annotation :—As to (5) Refd. A.-G. v 
Belilios, [1928] ] K. B. 798. 


Add. Annotation :—Refd. Parr v. 
[1926] A. C. 239. 


A.-G., 


666. Add. Citation :—132 L. T. 699. 


personam aypplies.—ERIE 
FOR ONTARIO, 
61 O.L. R. 507. 


of successor before property paid ovcr.) 

Where ua share ip a residuary cstato 
was not paid to the residuary devisec 
during her lifetime but passed under 
her will, her death occurring eightcen 


bequeathed “ unto the society called 
the Britash Wmon for the abolition of 
vivisoction $75,000 free of legacy 
duty "’:—Held: 9% Kdw. 7, c& 12, 
8. 6 (2), absolving from succession 
duties ‘* property devised or bequeathed 
for religious, charitable or educational 
purposes to be carried out mm Ontano,”’ 
only applied to objects which must. of 
necessity be carried out in Ontario, 
not to those which might be carried out 
in Ontario without occasioning u breach 
of trust.—lte GWYNNE (1912), 2 
oO. W. RR. 405; 3 O. W. N. 1428; 5 
D. lL. R. 713.—CAN. 


PART V. SECT. 1. 


sg. Distinct from estate d& probate 
duty— A pplication of doctrine of mobilia 
seguuntur  personam.j)—Ontario Suc- 
cession Duty Act is a succession duty 
Act, & not an estate & probate duty 
Act; the duty is imposed on the 
succession, & the doctrine of mobilia 


PART V. SECT. 2, SUB-SECT. 1. 


599 {. ‘ Property °"—Transfer of 
stock, etc., to unfe—Dividends paid to 
husband.j—Held: deceased retained 
an interest in the gift to his wife to the 
extent of the dividends to be derived 
therefrom, & the stock, etc., were 
subject to succession duty.—FOwWKES 
v. INISTER OF FINANOE, [1927] 2 
D. lL. R. 717 P 38 B. Cc. R. 395.—CAN. 


PART V. SECT. 2, SUB-SECT. 2.—A. 
g i. ———.]}-—Re LitTrRIDGE (B. C.), 

{1927} 3 D. L. R. 250.—CAN. 

PART V. SECT. 2, SUB-SECT. 2.—B. 


624 i. When succession accrues.]}— 
STaMp DutTIES COMR. (QUEENSLAND) 
v, Agee (1927), 39 C. L. R. 539. 


PART V. SECT. 2, SUB-SECT. 4. 
hi. ——— Ferson entitled after death 


674 


months after that of testator :—Held: 
the Crown was entitled to succession 
duty thereon, although succession 
duty had been paid by the oxors. 
under the first will on the residuary 
estuate.—Re LUNN ESTATE (B. C.), 
[1925] 2 W. W. R. 608.—CAN. 


h ii. Residuary gift in trust for 
Presbyterian Church of New Zealand— 
Kor purpose of assisting foreign mis- 
sionary work.j—Held: the Presby- 
terian church was a *‘ successor ’’ under 
Death Duties Act, 1921, 8s. 16.-—- 
PERPETUAL TRUSTERS, ESTATE & 
AGENOY Co., LTD., OF NEW ZEALAND W. 
Stamp Duties Comr., [1927] N. Z. 
L. H. 714.—N. Z. 


PART V. SECT. 2, SUB-SECT. 5.—A. 


670 iv. 
rae ha ear G F ALBERTA ” 
Cc. » ® Gr, O ° 
CowaN, [1926] 1 D. L R. 29; [1926] 
8. C. R. 142.—CAN, 








Vol. XXI.—Estate and Other Death Duties. 








Cases 694—765. 


A,-G. v. Belilios, 


726. Add. Annotation :-—Consd. A.-G. v. Belilios, 
732. Add. Annotation :—Distd. A.-G. v. Belilios, 


Re BATEMAN (Barongsss), No. 107a, 


694. Add. Annotation :—-As to (8) Refd. Parr v. 725. Add. Annotation :-—Refd. 
A.-G., [1926] A. C. 239. [1928] 1 K. B. 798. 
714. Add. Annotation :-—Distd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. [1928] 1 K. B. 798. 
718. Add. Annotation :—Distd. A.-G. v. Belilios, 
[1y28] 1 K. B. 798. [1028] 1 Kk. B. 798. 
719. Add. Annotation :—Distd. A.-G. v. Belilios, 755a. | 
[1928] 1 K. B. 798. ante. 
724. Add. Annotation :—Consd. A.-G. v. Belilios, 765. Add. Annotation : — Consd. 


[1928] 1 K. B. 798. 
PART V. SECT. 2, SUB-SECT. 5.— 


e ° 


sf. Succession Duly Act, 1915 (ec. 27) 
(N. £B.)-——Absolute power of apporni- 
ment J—PROVINCIAL SECRETARY-TREA- 
SURER 0. SCHOFIELD (N. B.), [1923] 2 
I). L. R. 1144.--CAN. 


PART V. SECT. 2, SUB-SECT. 7.—-A. 


p i. Bonds issued by Dominion 
Government to testator resident ino pro- 
minee, }—Certain bonds were issued to a 
testator resident in Alberta by the 
Govt. of Canada ounder = statutory 
authority, & on his death his exors 
raised the question whether succession 
duties with respect to the bonds were 
ussessable by the Province of Alberta 
mnder Succession Duties Act of Alberta, 
8. 27, which provided that. ‘* all pro- 
pertv of the owner thereof situate 
within the Province & passing on the 
death shall be subject to succession 
dutices.”". The bonds poe on the 
death of testator. The register of 
bondholders was at Ottawa in Ontario - 

-Icld: as the bonds constituted a 
statutory obligation they were debts 
by specialty & therefore In- point of 
hablity to taxation had their local 
situation at the testator’s place of 
residence In Alberta & were subject. 
to the dutfes in question.—Roy iL 
Trust Co. vo. A.-G. FOR ALBERTA 
(1929), 46 T. L. Ik. 25.—CAN. 





PART V. SECT. 2, SUB-SECT. 7.—B. 


718 i. Jeealfy outside province — 
Devised under trust for sale—Testator 
domiciled in province.]|---Where by the 
will of testator, who died domuciled 
in British Columbia, land outside the 
province js devised to a trustee under 
direction to convert, it into money, 
itis not, while at least it is yet. unsold, 
subject to duty under Succession Duty 
Act, KR. 8 HK. C., 1924 (@. 244).— 
ALEXANDER t. A.-G., [1927] 1 D. 1. TR. 
602; 11927) 1 W. W. RR. 1438; 38 
L.C at. 28.—CAN. 


———- —— Ayreement for sale.) 
resident & doineiled in U.S.A., 
agreed by writing under seul to set) 
land owned by hin in the province of 
Alberta, the purchaser going into 
possession. Tho purchase-inoney was 
to be paid, with interest, in U.S.A. At 
V.'s death in U.S.A, there was a 
balance owing him under the agreo- 
mont :—Held: V., at his death, was 
the owner of property situated in 
Alberta or of an interest in the land, 
liable to duty in Alberta under Suc- 
cession Duties Act, 1914 (c. 5), the 
question not being determined by the 
locality of the debt, but by the nature 
of the interest held by deccased in the 
Alberta land.—-VaUuGHN v. A.-G. FOR 
ALBERTA, [1924) 3 D. L. R. 467; 2 
W.W. BR. 821; 20 Alta. L. It. 424.— CAN. 


sk. Mortgages on land outside pro- 
vince—Owner domiciled within province. | 
—Held: subject to duty under 
Succession Duty Act, R. 8. B. C., 
1924 (c. 244).—Ze PARKER, [1926] 
] D L a R. 


q i. 
—-V., 


_ L. R. 783; [1926] 1 W. W 
1105; 60 B. C, R.—OAN. 


PART V. SECT. 2, SUB-SECT. 7.—0c, 


_ bi. Shares held in company 
incorporated in province. |—Shares in a 
coe. incorporated in Ontario, which were 





Re Bateman, 


[1925] 2 K. B. 428. 


recorded in the name of a foreigner 
domiciled in the State of Michigan, who 


died there, were held not bable to 
suceession duty in Ontario FRE 
Beact Co. nr ALG. POR ONPARTO, 
{WVS) ED E.R. 799s OPO. L. Re oar, 

CAN. 

ki. — -~—.} —/eld: subjeet. to 
duty under Suecession Duty Act, 
hws. OB. C., 192t (ce. 244) -Re Suc. 


CESSION Dury Act, A.-G. roR BRITISIE 
COLUMBIA tv. WILSON (LB. C.), [1926] 
4p. L. R. 139; [1927] 1 W. WwW. R. 
265.—CAN. 


k ii, 





whose 
possessed 


-----,]—Testator, 
domicil was in Ontario, 
securities, which were m 
deposit box in a bank in Michigan :— 


Tield: tho securilics were subject to 
duty undor Succession Duty Act, 
Rh. SS. O., 1914 (ce. 24).---A.-G. TOR 


OQNTARLO v. BaRY, 11927) 1 D. L. R. 
1105; 0600. L. it. 1.—-CAN, 


k iii. - — --—.] Debenture stock 
of a eity in Nova Scotia, transferable 
& redeemable at the office of the city 
treasurer, & money in a bank at the 
rume city, belonging to testator 
donuciled in New Brunswick :— Held: 
not hable to duty under Succession 
Duty Act, G S., 1908 (e@. 17). 
RECKIVER GuUNERAL OF NEW BRUNB- 
WICK U. ROSBOROUGH (1915), 43 N.B. RB. 
258.—CAN. 


ni. —— Npccralty debt.j--A mitge- 
debt due in New Brunswick at the time 
of the forergn creditor's death 18 pro- 
perty of theo creditor’s estate which 
may be liable to duty under Succession 
Duty Act, 1915.—RoyvaL Trust Co. 
v. PROVINCIAL SECRETARY, ‘TREASURER 
OF New BRUNSWICK, [1925] 2 D. lu. IR. 
49; [1925] S. C. R. 94; revsy. 52 
N. LB. RR. 21.—CAN. 


—.}~-Specialty debts 
secured by bond & mtge. of real estate 
situate in Nova Scotia, the bonds & 
Tatges. being in the possession of 
testator in New Brunswick at the time 
of his death :—Held: liable to duty 
under Succession Duty Act, C. 8., 1903 
(c. 17).—- RKOKIVER GENERAL OF NRW 
BRUNSWICK v. KOSBOROUGH (1915), 
43 N.B RR. 258.—CAN. 


Ol. Registered outside 
province. ]---A bauktuy co., with a head 
office at Montreal in the Province of 
Quebec, had power by statute to main- 
tain in any province a registry office 
at which alone shares held by resi- 
dents in that province were to be regis- 
tered & could validly bo transferred. 
A. resided at Halifax in the Province 
of Nova Scotia, & died there, owning 
shares registored at an olfice of the 
co. at Halifax under the above sta- 
tutory power. Under Sucevssion Duty 
Act (Que.), 1909, art. 1376, duty was im- 
posed upon ‘‘ property actually situate 
within the province, whether the trans- 
mission takes place within or without 
the province” :—Held: as the owner- 
ship of the shares could be effectively 
dealt with only in Nova Scotia, they 
were not property situate in Quebec, 
& the claim could not be maintained. 
—BRASSARD v. SMITH, [1925] A. C. 
371; 94L.J3.P.0. 81; 132 L. T. 647; 
41 T. L. R. 203.—CAN. 


- For the paragraph in the original 
volume substitute the following para- 


graph :— 
675 








a safoty | 


Owner not domiciled within 
province -—lhtecognitwn of status of 
‘*wives.’’}—-If a person domiciled in a 
country whose laws permit poly- 
gamous marriages is married there to 
two wives, & dies while still domiciled 
there though temporarily residing 1n 
British Columbia, the status of the 
Wives will bo recoguised by the cts. 
of British Columbia for the purpose 
of tixing the succession duty payablo 
on property In British Columbia goimg 
under deceased’s will to each of the 
Wwives.—Yrw wv. A.-G. FOR BRITISH 
COLUMBIA, {1921) 1 D. EL. hk. 11663; 1 
W. W. I 783; 3383 (O«#iBY OG. OR. 109; 

gy. 8S. C. sub rom. Re LEK CHEONG, 
(1923] 1 W. W. R. 867.—CAN. 


PART V. SECT. 3, SUB-SECT. 1. 


sl. Declaration of trust several years 
before death.Jj—Ten years before his 
death an owner of debentures executed 
uo declaration of trust whereby he 
declared that he held thet in trust for 
tus children & deposited the debentures 
& the declaration in a bauk where they 
remained until his death. He never 
received any benefit from the 
debentures, & there was vo evidence 
of any scheme or roservation whereby 
he retained auy beneficial interest. 
No pari of the income was paid to the 
beneficiaries, but the trustee invested 
it, in trust or placed it to the credit of 
an trust account in the same bank where 
It accumulated until he divd :—-Held : 
the fund was not Liable to succession 
duulies under Succession Duties Act, 
R.S. A. 1922 (c. 28).—COWAN »v. A.-()., 
11925) 2 D. IL. RK. GAT; [1925] 1 
W. W. RR. 993; 21 Alta. L. Ik. 241; 
revsd., (1926) 1 D Th. R. 29.--- CAN. 


PART V. SECT. 3, SUB-SECT. 7. 


ci. -- - Valedify.] - There is nothing 
in Succession Duty Act, 1923 ¢e. 33), 
or other stututes of Saskatchewan 
to prevent «a testator from = directing 
that legucics be paid free from = suc- 
cession duty.-- #?e ANDERSON ESTATE, 
CANADA PERMANENT TRUST Co. a, 
McAbaM, [1928] 4 D. TR. 513 [1928] v 
W. W. RR. 365; 22 Sask. L. bh. 610. 
CAN. 


sm. Legacy subycel to payment of all 
succession daddy payable on estate —- 
Whole legacy included tin estate in deter- 
mining rate of duty- - Portion of legacy 
applhed an payment of duty crempt from 
duty.| - STAMP DUTIES ComMk. ve. LANS- 
DOWNE (1927),40 C. L. Kk. fi1a.- AUS. 


PART V. SECT. 4. 


so. Provincial duty—- Assets im 
province forming part of lurger estate— 
Deccased domiciled outside province. |- 
Deceased, domiciled outside British 
Columbia, left personal pruperty of 
$1,000,000 of which $10,000 was in 
Bish Columbia :—Held : under 
hn. Ss. B. C., Acts 1911 (c. 217) & 1921 
(c. 58), the duty payable on the nev 
amount should be 1¢ per cent. on the 
Orst $100,000, 24 per cent. on the 
second $100,000 & 5 per cent. on 
the balance; of the sum thus ascer- 
tained the $10,000 withm the province 
was charged with its proportion which 
was taken by the province.—Re Suc- 
CESSION Duty Act, Re HECHT, [1924] 
1W.W.R.1153 33 B.C. R. 154.— 
CAN. 


Cases 796 —914. 


796. Add. Annotations :—Consd. A.-G. v. Bedford, 
Refd. A.-G. v. Belilios, 


[1926] 2 K. B. 184. 
[1928] 1 K. B. 798. 


796a. 








Held: 





799a. 


Finance Act, 1925 (c. 36), s. 24.]— 
Circumstances (see No. 90a, ante) in which :— 
succession duty was not payable, 
since the above sect. was not retrospective.— 
A.-G. v. BELILIOS [1927] 2 K. B. 439; 
T. L. R. 669; revsd. without affecting this 
point, [1928] 1 K. B. 798, C. A. 


-]— Where a person, who has succeeded 
to the life interest in leasehold property, 
subsequently receives the rack rents from 
the property when the leases fall in, the 
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increased value of the succession for the 
purpose of succession duty is to be calculated 


by reference to the age of the successor at 
the expiration of the leases & to the value of 


43 


824. 
858. 


the property as at that date, less the ground 
rents, & not to the value ol the property when 
the succession first arose, Jess the ground 
rents.—A.-G. v. BEDFORD (DUKE), [1926] 2 
K. B. 184; 95 L. J. K. B. 517; 185 L. T. 
541; 42 T. L. R. 346; 70 Sol. Jo. 465. 


Add. Annotation :—Refd. 
ment Co. v. Betts, [1928] A. C. 148. 
Add. Annotation: 
Wilson, [1926] Ch. 559. 

861. For citation read ‘‘ No. 268, ante.”’ 


Ormond Invest- 


Refd. Re Drake, Drake v. 





Part VI.—Probate Duty. 


894. Add. Annotation :—Refd. Re Silva, Silva v. 


Silva, [1929] 2 Ch. 198. 


899. Add. Annotation :—Gencrally, Mentd. Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 


PART V. SECT. 5, SUB-SECT. 1. 


di. -——— Shares.|—ITeld : with 
respect to a very large block of shares 
in a& mining co., the ‘fair market 
value ”? could not) be said to be the 
price which probably would have been 
obtained had the whole block of shares 
been put on the market at once, in 
viow of the number of shares & the 
limited market, that course would 
undoubtedly have depressed the market 
price, & the exors. were not bound to 
offer the shares for sale at one time 
or at all; nor should said value be 
tlxed at the price which would probably 
have been obtained from underwriters 
had a sale en bluc been made to them 
at the time of the douth.—UnNTreEer- 
MEYER Lsrate v. A.-G. FOR BRITISI 
COLUMBIA, [1928] 38 D. I. R. 311; 
(1928) 2 W. W. RR. 2093; 39 B.C. RR. 
533.—CAN. 

hi. ——— —-—.]—Although exors., 
when applying for ancillary letters 
patont in British Columbia, had placed 
& value on the estate in the province 
for the purpose of succession duty &, 
being accepted by the Crown, had given 
a bond to secure payment of the duty, 
they are not bound by such valuation 
& its acceptance by the Crown; but 
they have still the right to present a 
petition under Succession Duty Act, 
s. 43, to a judge of the Supreme Ct. 
of the province who has jurisdiction 
to determine what property of the 
estate is liable to duty & the amount 
due.— BLACKMAN ¥.R ,[1924}4 D.L. R. 
123; [1924] S. C. R. 406.-—CAN. 


h ii. -J—In an action on 
a bond to secure payment of duties 
under Succession Dutics Act, R. 8. A., 
1922 (c. 28), wherein the defence was 
that the true value of the ostate did 
not exceed $5,000 & no duty was pay- 
able :—Held: the question of value 
was concluded by the values sworn to 
in the affidavits filed for the purpose 
of obtaining the lettera probate, which 
values had been accepted as satis- 
factory by the Crown.—Rh. v. LONDON 
& LANOASHIRE GUARANTEE & ACCIDENT 
Co. (Alta.), (1926) 4 D. L. R. 874; 
[1926] 3 W. W. R. 461.—CAN, 


hs iii. -J—The essential 
precedent to the jurisdiction of the ct. 
under Succession Duties Act, 1922, 
ec. 28, 6. 38, is that there is property 
the habllity of which to duty is in 
question & bas to be deternuned by 














—— 


| 


| 


902. Add. Annotation :—As to (1) Refd. Royal 


Trust Co. v. A.-G. for Alberta (1929), 46 


the judge. Thorefore, when an coxor. 
on applying for probate placed a 
valuation on the estate for the purpose 
of succession duty & this valuation was 
accepted by the Crown, the et. cannot 
grant relief under said section.—/?e 
SPENCE Estratit, [1928] 1 D. L. R. 
6443; [1928] 1 W. W. R. 71; 23 Alta. 
L. R. 199.—CAN. 


sp. Aggregate value—Succession Duty 
Act, (|. S., 1903 (ce. 17).)—-ReCEIVER 
GENERAL OF NEW BRUNSWICK  v. 
Bonen cae (1915), 43 N. B. R. 258.—- 


PART V. SECT. 5, SUB-SECT. 2. 


st. ** Net value "— Mode of calculation 
—Aggregate value including life usur- 
ance money.)—Ik. v. METBACH, [1927] 2 
D.L. R. 1020; [1927] 1 W. W. R98! ; 
22 Alta. L. HR. 482.-—CAN. 


PART V. SECT. 6, SUB-SECT. 1. 


sw. J’aluation of estate & acceptance 
by Crown of surety bond—Right of 
executor to drstribule estate—Succession 
Duty Act, BR. S. BL C., 1911 (e. 217).}-— 
MINISTER OF FINANCE v. CALEDONIAN 
INSURANCE Co., Re LAND REGISTRY 
Act & Hte@aingon, [1923] 4 D. I. t. 
439; [1923] 3 W. W. R. 925.—-CAN, 


PART V. SECT. 6, SUB-SECT. 2. 


sa. Postponement —- Disputed clam 
agavunst estate.J—Where doeceased’s es- 
tute 1s subject to a claim, not admitted, 
on notes made as surety for another, 
while it is right to postpone the final 
settlement of the exor.'s liability for 
succession duty as to the sum repre- 
sented by such alleged indebtedness, 
an order dealing with the matter should 
postpone the date of payment to a 
time certain, & should contain a term 
directing payment of duty upou the 
sum should it. be determined that the 
estate is not liable for the claim, & 
a further term that, if the estate is 
liable, the exor. should pay duty upon 
his claim against. the principal debtor. 
—Re Succkssion Dury Act & 
SPROULK, [1924] 2 W. W. R. 1087: 
34 B. C. R. 110.—CAN. 


PART V. SECT. 6, SUB-SECT. 3.—-A. 


sb. ‘* Sister * of deceased—Succession 
Duty Act Amendment Act, 1899, s. 2 (4) 
~—Includes_half-sister.]--Re OTIVER 
(1901), 8 B. C. R. 91.—CAN. 
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T. L. R. 25. 
914. Add. Annotations:—Apprvd. Brassard  v. 


PART V. SECT. 8, SUB-SECT. 1. 


sd. From what date payable—Suc- 
cession Duty Act, Rk. S. B. C., 1924 
(ce. 244).J—HRe OLDFIELD ESTATE, 
fte Succession Dury ActT (B. C.), 
[1927] 4 Db. L. RR. 711; [1927] 3 
W. W. R. 361.—CAN. 


sf. ——.] -Where under Suc- 
cession Duty Act, R. S. B. C. 1924, 
c. 244, the exors. elect to pay the duty 
ona contingent estate;within two years 
from the death of the deceased, & & 
time is fixed by the Lieutcnant- 
Governor in Council for the payment 
thereof, no interest on said duty is 
chargeable except from the date 80 
fined.—-WILSONVW. MINISTER OF FINANCE, 
[1928] 3D. L. RR. 253; [1928] 2 WwW. WwW. R. 
585.-—-CAN. 

sg. Extension of date from which 
unterest runs—Applicalion for—T'ime 
for making.|—IWeld > such an applica- 
tion might be made after the expira- 
tion of the six months during which, 
if payinent were thon made, no interest 
was chargeable.—Re FARMER, [1926] 
1D L. R. 894; (1926) 1 W. W. BR. 
366; 36 B. C. RK. 334.—CAN. 





PART V. SECT. 8, SUB-SECT. 3. 


sj. Hearing of summons under 
Succession Duty Act, BR. S. B. C. 1924 
(c. 244), 8. 34—Al ust be before judge who 
issued summons.) -— Re CLAPHAM, 
MINISTER OF FINANCE v. BURKE- 
RocneE (B. C.), [1925] 4 D. Le. R. 3253 
on appeal sub nom. R. vo. BURKE-ROcHE 
(1926), 37 B.C. R. 313.— CAN. 


PART V. SECT. 9. 


sl. When Ae tl Lilagd carries interest. J—- 
Succession Duties Act, 1893, 8. 34 (2), 
relating to the payment of interest on 
succession duty repaid applies only to 
the repayments of succession duty 
assessed under sect. 34 (1).— Re KNox 
(1927), S. A. S. R. 261.—AUS. 





PART VI. SECT. 2, SUB-SECT. 1 —B. 


886 i. Not liable to duty—Under 
Probate Duty Act, R S. B. C., 1924 
(c. 202).}-—BOWMAN v. A.-G. (B. C.), 
[1926] 4 D. L. R. 834.—CAN. 


PART VI. SECT. 3. 


a i. ——-- —-— Deed of gft.|—STAMPS 
JOMR. @ SKINNER (1926), 29 W. A 
L. K. 58.—-AUS. 


Vol. XXI.—Estate and Other Death Duties. 


Smith, [1925] A.C.371. Apld. Baelz v. Public 
Trustee, [1926] Ch. 863; Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. Consd. Eric Beach Co., Ltd. ». A.-G. for 
Ontario, [1929] 46 T. L. R. 33. Refd. A.-G. v. 
Sudeley, [1896] 1 Q. B. 354; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 205; Re 
Aschrott, Clifton v. Strauss, [1927] 1 Ch. 313; 
London & South American Investment Trust 
v. British Tobacco Co. (Australia), [1927] 1 Ch. 
oe eae In the Goods of Ewing (1881), 
6P. D. 19. 


917. Add. Annotations :-—-As to (1) Consd. Baker 


919. 


943. 
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Cases 914—943. 


v. Archer-Shee, [1927] A. C. 844. Refd. Herbert 
v. I. R.Comrs., I. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 593; <A.-G. v. Belilios, [1928] 
1k. B.798; Daw v. Inland Revenue Comrs., 
Duff-Dunbar v. Inland Revenue Comrs. (1928), 
14 "Tax Cas. 58. Gencrally, Mentd. Brassard 
v. Smith, [1925] A. C. 371. 


Add. Citation :— Subsequent proceedings 
(1883), S. B. & Ad, 78. 
Add. Annotation:—Mentd. He Bower 


Williams, az p. Trustee, [1927] 1 Ch. 441. 


Cases 5-—-153a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


ESTOPPEL. 


Part |.—-Nature and Classification. 


Mentd. The Jupiter (No. 2), [1925] P. 69 ; 
Employers’ Liability Assce. Corpn. 7. Sedg- 
wick, Collins, [1927] A. C. 95; The Jupiter 
(No. 3) (1927), 137 T.. TT. 338. 

.|}—Lstoppel is a rule of evidence, & not 
a bar to the jurisdiction.—H. v. H., [1928] 
P. 206; 97 L. J. P. 116; 1389 L. T. 412; 44 
T. L. R. 7113; 72 Sol. Jo. 598. 


Add. Annotation :—Refd. H. v. 








H., [1928] 
Add. Annotation :—-Refd. Anderson v. Equit- 


5. Add. Annotation :—As to (3) Refd. Il. v. H., 
[1928] P. 206. 
7. Add. Annotation :—Refd. H. v. H., [1928] 
P, 206. 
8. Add. Annotations :—Refd. Jiyman  v. a0a: 
Hyman, Ilughes v. Hughes (1928), 189 Tl. T. 
ns ae Mentd. Statham v. Statham, [1929] 
; Is 
11. 
9. Add. Annotation :—Refd. H. v. Li., [1928] : P. 206. 
P. 206. 28 
10. Add. Annotations :—Refd. Pave rv. Scottish 


63. 
96. 


103a. 


104a. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 


Insee. Corpn. (1929), 98 L. J. IK. B. 308. 


able Assce. Soc. of the United States (1926), 
134 L. T. 557. 


Part Il.—Estoppel by Matter of Record. 


52. Add. Annotations :—Apld. Morriss v. Winter 


(1929), 45 T. L. R. 648. 
Leeming, [1926] 1 K. B. 160. 


Add. Annotation :—Consd. Selby v. Atkins 
(1926), 185 T.. T. 45. 

Add. Annotation :—Distd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 
-}—Money-lenders Act, 1900 (c. 51), 
s. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lerndcr has brought an action in 
respect of that transaction, & deft. borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect.—COHEN 
v. JONESCO, [1926] 1 K.B.119; 95L.J.K.3L. 
100; 903. P.18; 42'T. L. R. 41: 70 Sol. Jo. 
138 3; revad. on other grounds, [1926] 2 K. B. 
1; 95 Il. J. K. B. 467; 134 L. T. 690; 90 
J. P. 74; 70 Sol. Jo. 386; 42 T. L. R. 294, 
C. A. 











.|--An order by consent is binding 
unless & until it has been set aside in pro- 
ceedings constituted for that purpose. Pltf. 
in an action based upon charges which he has 
withdrawn by a consent order in a previous 
action between the parties is estopped by 
the order, & cannot effectively plead in reply 


— 








Mentd. Freeborn v. 
i 


114. 


122. 


141. 


148. 


151. 


153a. 





money obtained by pltf. while engaged 
in prostitution, & 


that 


that his consent was induced by fraudulent 
concealment.—KINCH vu. WALCOTT, [1929] 
A. ©. 482; 98 L. J. P. C0. 129; 141 1.. 'T. 102, 
Poa 

Add. Annotation :-~Consd. Papadopoulos uv. 
Papadopoulos (1929), 46 T. TL. BR. 44. 

Add. Annotation :—Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 


Add. Annotation :—--Mentd. Re A Debtor, 
[1927] 1 Ch. 410. 


Add. Annotation :—-Consd. Conquer v. Boot, 
[1928] 2 kK. B. 336. 
After this case add ‘* Decree for restitu- 
tion of conjugal rights.|-—See Husnanp & 
Wire, No. 4767a.”’ 


Re-registration of birth of illegitimate child.| 
- ~The re-registration, as provided for in the 
schedule to Legitimacy Act, 1926 (c. 60), of 
the birth of a cliuld origmally Ulegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. In authorising the 
re-registration the Registrar-General does not 
act in a judicial capacity & the re-registra- 
tion of the birth does not create a res judicata. 
-——JONES v. JONES (1929), 98 L. do. PL. 715 
110 L. T. 647; 45 T. L. R. 292 5 73 Sol. Jo. 


192. 





is thas an ee ee 


10 B. C. R. 449.—CAN. 
the action 


sa. Irregularities in procedure.) —-The 
dismissal of prior motions = for 
irregularitios {mn procedure does not 
prevent an adjudication on a subse- 
quent proper & regular motion.— 
Re Doty & Marge, [1925] 4 D. L. R. 
740.—CAN. 


sb. Action on immoral contract. |—On 
the tnal of an action the judge came to 


the conclusion that the evidence dis- 


closed an illegal contract under which 
deftr. were to receive part of the 


wus of an indecent character & unfit 
to be dealt with, & he dismussed it, 
the formal judgment stating that ‘* this 
ct. does of its own motion & without 
adjudicating as between pltf. & defts. 
on the matters in dispute between 
them, order that this action be dis- 
missed out of this ct.. with costs ’’ :— 
eld: the order precluded pitf. from 
again suing in respect of any of the 
causes of action included in the state- 
nent of  claim.—GUILBAULT  »¥. 
BROTHIER (1904), 24 C. L. Te. 342; 
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PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) iv. 


104 i. -]/—Where an order 
was made at chambers by consent of 
the parties, & an appeal was subse- 
quently taken by the solr. for one of 
the parties that at the time of the 
inaking of the order he was under a 
inisapprehension aos to the effect of 
two Judgments of the Supreme Ct. :-- 
Held: the consent order operated as 
an estoppel.—Fe KLINE, [1924] 1 
DL. L. R. 295; 56 N.S. R. 389.—CAN, 








190. 


204a. 


After this case add ‘‘ ——— ———.]—-See, also, 
INSURANCE, Vol. XXIX., pp. 122, 182-184, 
Nos. 752, 1404-6, 1408, 1409, 1420, 1422.” 


For deduction of costs—-Not res judicata. | 
—Pltf., who had been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit & this 
balance of £490 payable to the vendor on 
completion & instructed deft. to pay the 
balance to the vendor when completion took 








214a. 


Vol. XXI.—Estoppel. Cases 190—232. 


Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 


.|—A previous decision on a matter in 
dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised & controverted before that tribunal & 
was clearly & finally decided by it.—EASsT- 
woop & Hout v. STUDER (1926), 31 Com. 
Cas. 251. 








place. Completion did not take place, & 215, Add. Annotation :—As to (2) Refd. Eastwood 
pitf. demanded the above balance from deft. & Holt v. Studer (1926), 31 Com. Cas. 251. 
& brought an action against him to recover 999, iIn July & Aue. 1990, the share: 
ne Hi eo alO0 dames area a holders of a co. carrying on the business of 
not to pay over that sum to pltf. Deft. ulema distilling passed resolutions for its 
Ghereupon inued, an interplesder summons = sting tho distillery ae ® going conoorn the 
se pn ae rs erdaren that 4 ee siculd nag liquidator continued distilling up to Mar. 31, 
into ct. the £100 less his costs. On the trial 1921, but not after, & pending the sale of the 
Of the issue the vendor acini waedismuascd business he sold the co.’s stocks of whiskey 
Pltf. then obtained leave to sign judgment as opportunity offered. Such sales of whiskey 
for £390, for which deft. admitted liability. oe Figg een Marga le 
ce reaartt peeaga Brea pshagera ie as mi snes made upon the co. for the year 1921-22 in 
Deft: contended that the Wmacioes Bedok respect of the profits of its business on the 
allowing Gath. to deduct his-costs was foal footing that the liquidator was carrying on 
Held: the master’s order allowing the Ande the trade in that year. This assessment was 
tian Gl eGsta was nob ves judicata, but merely discharged by the Special Comrs. on appeal 
relieved deft. from paying the full £100 until on the ground that an assessment on the co. 
the decision of the interpleader issue & the BY the Mtorder on appeal to him fron the 
eae th ay full A100 e A Lt bebaratenagps ; Mite determination of the Special Comrs., & that 
(1925) 42 T. L. BR. 68. : they were bound to follow his decision :— 
i bie eee : ; Held: the Special Comrs. were not bound by 
209. ‘To the cross-reference following this case the decision of the recorder regarding the 
add ‘‘In proceedings before Railway & Canal 1920-21 appeal to discharge the 1921-22 
Commission— Under Mines (Working Facilities assessment. — Epwarps v. ‘OLD Busu- 
& Support) Act, 1923 (c. 20).|—Sce MINES, MILLS” DISTILLERY Co., Lrp. (IN LiquIDA- 
Vol. XXXIV., pp. 635, 636, No. 325. TION) (1926), 10 Tax Cas. 285, H. L. 
213. Add. Annotations :—As to (4) Refd. Jacobson 232. Add. Annotations :—Apld. Jaeger Co., Ltd. 


v. Frachon (1927), 138 L. 'T. 386. Gencrally, 


v. Jaeger (1929), 46 R. P. C. 336. Refd. 


PART II. SECT. 2, SUB-SECT. 1.-- 
B. (a) v. 


h i, ——-.J]—AIKINS v. BLAIN (1865), 
11 Gr. 212.-—CAN. 
PART II. SECT. 2, SUB-SECT. 1.— 
B. (c). 


201 i. In administration suii— 
Originating summons against adminis- 
trator—Subsequent probate action by 
administrator.)—D.’s father was  be- 
lieved to have died intestate, & D. 
took out a grant of letters of adminis- 
tration de bonis non. Subsequently 
a sister of D. issued an originating 
summons, an order for administration 
was made, & also an order that four 
payments should be made to four 
sisters of D. out of the funds in ct. to 
the credit of the matter. D. was 
represented by counsel at the hearing 
of the summons upon which this last 
order was made. Subsequently D. 
was advised by his solr. that a will 
which he knew his father had made, 
& which had been burned by his father’s 

tious, was not legally revoked, & 
D. instituted an action to revoke the 
prant of lotters of administration de 
onis non to himself, & to prove the 
will in solemn form :—H being 
an originating summons by a next- 
of-kin for administration against D. 
as administrator, it was not open to 
D. to challenge in those proceedings 
the fact that he was an administrator, 
& D. was not estopped by the above 
orders.—DoOOLEY v. DOOLEY, [1927] 
I. R, 190.—IR. 


2041, ——-.}—Aninterlocutory judg- 


ment, which definitely decidcs a ques- 
tion of law, & from which no appeal 
is taken, inuy be res judicuta when the 
question is raised between the same 
parties, even in the same action.— 
DIAMOND v. WESTERN REALTY Co., 
yee 2D. L. R. 922; [1924) S.C. R. 
08.—CAN. 


sf. Order striking out guardian ad 
ltitem’s name from record.}—Ileld: not 
to oporate as res judicata —KUMAR 
GANGANAND SINGH v. MAHARAJAL! SIR 
RAMESHWAR SINGH BAHADUR (1927), 
ILL. R. 6 Pat. 388.—IND. 


PART II. SECT. 3, SUB-SECT. 1.—A. 


213 x. —-—.] —VILLAGE Ol HAGERS- 
VILLE v. HAMBLETON, [1927] 4 D. L. R. 
1044; 61 0. L. R. 327. --CAN. 


PART II. SECT. w" 


e 


sk. Ayency.}—Where a judgment for 
indemnity has been pronounced between 
two parties, on the ground that one 
was the principal & the other the 
agent, the judgment is conclusive as 
to that fact.—PLUMB v. MACDONALD 
(W. C.) REGISTERED, LATIMER  »v. 
Foster Topsacco Co., Lrp., [1926] 
1D.L. R. 899; 58 O. L. RK. 322.—CAN, 


sl. Decided by gury in efectment 
action.)——Tho Judginent in an action 
of ejectment is ouly an estoppel between 
the parties. us to the statutory issue 
whether the claimant was entitled tu 
possession on the dav named in th 
writ, & not as to any facts decided by 
the jury in such action —BURNIIAM 
v. CARROLL MUSGROVE THEATRES, LTb. 
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ese ne 1.— 


& Vicrorta ARCADE, LTD. (1927), 28 
S. RN. S. W. 169; 45 N.S,W.W.N. 
23.—AUS. 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (c). 

2251. General rule.J—Where’ the 
cuuse of action is different. from: what 
1t was 1n the first action, the matter is 
not res judicata.— BRANIGAN v. SABA, 
{[l924) N. Z L. R. 481.—N.Z. 


PART II. SECT. 3, SUB-SECT. 1.— 





230 xvii. -/—lesp. claimed to 
deduct £1.000 in computing the profits 
for the year ending Mar. 31, 1921, & 
the recorder allowed the deduction 
claimed. The question came again 
before the Special Comrs. by wuy of un 
appeal from an assessinent for 1922-23 
-—IIeld the recorder’s decwion on 
the assossmment for 1921-22 was bind- 
ing, & the question was res pudecata — 
ALYMER v. MANIAFFEY, [1920] N. 167; 
10 Tax. Cas. 594.—IR. 

280 xviii. — -.] —WILSON v, 
CAMERON (1842), 1 Kerr, 542. AN. 


230 xix. -——.|—CHAMBERS v. DOL- 
LAR & STEVENSON (1870), 29 U. ©. R. 
599.—CAN. 





230 xx. ~--—.]—Jonus rv. CITY OF 
Si. JoHn (1901), $1 8. C. R. 320.— 
C e 

230 xxi. — -—-.-]-—Fosrehk v. REAUME, 


60 O. L. R.- 


A Aaah 1D. L. R. 1024; 


Cases 232—366. ENGLISH AND Empire Digest SuPPLEMENT. 


Hoystead v. Taxation Comr., [1926] A. C. 
155. 

253. Add. Annotation :—Refd. Green v. Weatherill, 
[1929] 2 Ch. 213. 


256a. -|—Applts.’ mine was worked during 
the years 1919, 1920, & 1921 during two 
hundred & five days only owing to strikes 
& the low price obtainable for ore, though 
maintenance was continued during the whole 
period :—Held: the question of average 
annual valuc was not res judicata by a de- 
cision of the High Ct. of Australia between 
the parties as to the valuation fur a previous 
year.— BROKEN HILL PROPRIETARY Co. v. 
BROKEN Hi1LL MUNIcIPAL CouncIL, [1926) 
A.C. 94; 95L.J.P.C.33 3 184 L. T. 335, P. C. 

257. Add. Annotation :—Distd. Hoystcad v. Taxa- 
tion Comr., [1926] A. C. 155. 

265a. Decision that patent valid—Subsequent action 
for infringement— Whether defendant estopped 
from disputing validity of patent.|—In an 
action for infringement of a patent deft. 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge & prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had heen attacked 
only on the ground of prior publication of 
two specifications, G. & V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft. that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims :—Held: the ct. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft. to prove anticipation 
by documents not betore the ct. in the pre- 
vious action.—H1GGinson & ARUNDEL v. 
PYMAN, SAME v. SAME (1926), 43 R. P. C. 
291, C. A. 


Annolation -— Mentd. Re Higginson & Arundel’s Patent 
(1927), 44 R. P. Cc. 430. 


276. Add. Annotations :—-As to (8) Apprvd. Hoy- 
stead v. ‘Taxation Comr., [1926] A. C. 155. 
Apld. Green v. Weatherill, [1929] 2 Ch. 218. 
Refd. Pickford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 44 T. L. R. 15. 


291. Add. Annotation :—Generally, Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 


294. Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


296a. Admission.]|—-Under a will the annual in- 
come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia; they claimed under scct. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whetber the 
shares of the joint owners, or of any & which 
of them, in the land were original shares 
within sect. 58; (2) how many deductions 
of £5,000 resp. should make. The Full Ct. 
answered these questions as follows: (1) the 
shares of the six children surviving at the 
date of the assessment: (2) six. Upon the 
assessment fur 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ct. upheld that view, & held that the comr. 
was not estopped by the previous decision :— 
Hcld : the comr. was estopped, since although 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumcd & admitted 
that they were, the matter so admitted was 
fundamental to the decision then given.— 
HOYSTEAD v. TAXATION Comre.. [1926] A. C. 
155; 94 L. J. PC. 79; 184 L. T. 354; 42 
T. L. R. 207, P. Cc. 

Annotations :— Consd. Pickford vr. Quirke, Pickford v. I. R. 
Comrs. (1927), 44 T. L. kh. 15. Refd. Green v. Weatherill, 
[1929] 2 Ch. 213. 

334. Add. Annotation :—Refd. Hoystead v. Taxa- 

tion Comr., [1926] A. C. 155. 





366. Add. Annotation :—Refd. Mackenzie-Kennedy 
v. Air Council, [1927] 2 K. B. 517. 





afterwards arrested on a ca, sa. issued 
on the Judgment, & was discharged by 
uw judge's order on an affidavit denying 
knowledge of the suit & of any authority 
to the attorney to appear for him. 
In an action for false imprisonment 
against pltf. m that suit :—ZIcld: A. 
was not estopped by the judgment 
from denying his Hability.—SULIS v. 
[ERGUBON (1861), 10 N. B. 1. (5 ATL) 
110.—CAN. 


PART II. SECT. 3, SUB-SECT. 1.— 
C. (b). 


PART II. SECT. 3, SUB-SECT. 1.— | GALLAGHER (1896), 5 D. CG. R. 82.— 
B. (e). CAN. 


276 iii. -——.] —ForRsyYTH tv. BURY 
(1887-8), 15 8S. C. R. 543.—CAN. 


PART II. ad 3, eet 1.-- 
- (i). 
303 i. General rulc.|-—-CARPENTER Vv. 
COMMERCIAL BANK OF CANADA (1862), 
2 EE. & A. 111.—CAN. 


PART II. SECT. 8, SUB-SECT. 1.— 
C. (a) i. 


254 xi, ——.] —CHAMBERS 1. UNGER 
(1875), 25 C. I. 180.—CAN, 


PART II. ean 7 aaa 1.— 


274 ix. ——.}--Ite GLOBE WINE Co. 
(Sask.), (1926] 1 D. L. R. 213.—CAN, 


274 x. --.]—CassIpy wv, In- 
GOLDSRY (1875), 36 U. C. RK. 339.—-CAN. 








PART II. ada a peoeries 1.— 829 xxvii. (o-defendants.}—I1f 


346 ii. 





276 ii. —-—-. }--—An action was brought 
by a co. to remove two of its trusteos 
for refusing to obey an order of the 
ct. made in a previous action directing 
them to join with the other trustee 
in assessing certain shares :—Held: 
deft. trustees were estopped by_ the 
judgment in the previous action from 
objecting to the status of directors 
who had ordered the assessment of the 
stock, as that was a question which 
khowld have been raised in that action. 
--FRASER River MINING Co. v. 


the relicf civen to pltf. does not require 
or involve a decision of any case 
between co-defts., they will not be 
bound as between each other by any 
proceeding which may be neccessary 
only to the decree pltf. obtains.— 
MA Pan NYUN v. MAUNG SIT PIAUNG 
(1928), I. L. R. 6 Ran. 575.— IND 

329 xxviii. .J—A judgment was 
obtained against A. & two others 
without service of process on A. or 
his having any knowledge of the suit; 
un attorney retained by the other defts. 
having appeared for A. also. He was 


680 





Erception to—Action 
on covenant of indemnity.}—Ap action 
on a covenant of indemnity is an 
exception to the gencral rule that an 
estoppel is binding only on privies— 
LONDON GUARANTER & ACCIDENT Co. 
v. Davipson, {1926} 1 Db. L. BR. 66; 
{1926} 1 W. W. R. 148; 36 B.C. R. 
301.—CAN. 

g i. ~--—— One plaintiff president of 
company defendant in other procecdings.] 
—LONDON LOAN & SAVINGS Co. tv. 
OsBORN, {1928} 3 D. L. 1. 258 5 [1928] 
S.C. R. 451.—CAN. 


385a. 


405. 
417. 


422. 


432. 


$81. Add. Annotation :—Mentd. More v. Weaver, 


[1928] 2 kK. B. 520. 


589; 1 Moo. & P. 528; 6L. J. 0. S. C. P. 
128; 130 E. R. 895. 


.}+—Pltfs.’ steamer stranded in the 
Black Sea, & deft. L. agreed to try to salve 
her on the terms (inter alia) that security 
for payment of his remuneration should be 
arranged in London & that. he would not 
arrest the ship unless there was an attempt 
to remove her before the security had been 
given. Security was given in London in 
accordance with the salvage contract, & thie 
ship was refloated & taken to Constantinople 
for temporary repairs. 
to leave, the deft. L. brought an action 
against the master in the Turkish ct. on the 
ground that the ship was about to be removed 





without security having been given. 
of the Turkish ct. the ship was arrested, &, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
security had not been given, the Turkish 
ct., awarded L. £238,890. 
the ship, & pltts. brought this action, (a) for 
damages for breach of contract, (6) for a 
declaration that the Turkish judgment was 
invalid, & (c) for an injunction to prevent 
the Turkish judgment from being enforced :— 
Held: as pitis. were not parties to the 
Turkish proceedings the doctrine -of res 
judicata could not apply to the question of 
breach of contract.—ELLERMAN JANES, LYb. 
v. READ (1927), 44 T. L. R. 73 on appeal, 
[1928] 2 Kk. B. 144, C. A. 


Add. Annotation : -Refd. Wilson v. Maple 
Mill (1925), 95 L. J. K. B. 666. 

Add. Annotation :—Mentd. A.-G. v. Hornsey 
B.C. (1926), 43 T. L. R. 92. 

Add. Annotations :---Refd. Ingenohl v. Wing 
On (Shanghai) (1927), 44 RK. PP. C. 843; 
Salvesen (or von Lorany) v. Austrian Property 
Administrator, [1927] A. C. 641. Mentd. 
The Goulandris, [1927] P. 182. 

Add. Annotation :—Refd. A.-G. v. Denby, 


[1925} Ch. 596. 


447a. 


Vol. XXI.—Estoppel. Cases 381—498a. 





.|—To sustain a second action on the 
same contract or the same facts there must 
be a distinct. cause of action, not merely 
different. daniages.—-CONQUER v. Boot, [1928] 
2K. B. 386; 97 L. 7. K. B. 452; 189 L. T. 
18; 44 7T. T.. R. 486, 1D. C. 


457. Add. Annotation :—Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. 
460. .ldd. Annotation: -Mentd. The Goulandris, 
[1927] P. 182. 
461. Add. Annotation :—Mentd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 
464. 1dd. Annotation: Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 
Boros che waa rend 473. Add. Annolation :—-Refd. Mackenzie-Kennedy 
pose v. Air Council, [1927| 2 K. B 517. 
477. Add. Annotation: Mentd. The Goulandris, 
[1927] BP. 182. 
By order 478. Add. Annotation: -Generally, Mentd. The 
Vectis, [1929] P. 204. 
480. Add. Annotations :—-Consd. Conquer v. Toot, 
[1928] 2 K. 8.336. Refd. Debenham v. Per- 
kins (1925), 133 L. T. 252. 
L. then disposed of 482. Add. Annotation :-- Refd. Palmer v. Crone, 
[L927] 1 IKK. B. 804. 
483. Add. Annotation: Refd. Conquer v. Boot, 
[l9zs] 2 hk. B. 336. 
492. Add. Annolalion :—As to (1) Refd. Kastwood 
& Holt v. Studer (1926), 31 Com. Cas. 
251. 
498a. ——.|—Held: a statement of claim should 


be struck out, & the action dismissed, on the 
ground that the matter was res judicata by 
w previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might. have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(SCRUTTON, 11...) —_- MACKENZIE-KENNEDY 1. 
ArR Councin, [1927] 2 K. B. 517; 96 L. J. 
K. B. 1145; 43 T. E.R. 7835 71 Sol. Jo. 
633, CO. A. 





PART II. ee i mea 1.— 
- (Cc). 


sm. Archon by reversioncr —~How far 
mnding on other reverstoners.|—-Held : 
it is well settled that a suit for a 
declaration by a reversioner to contest 
an alienation made by a widow in pos- 
Sussion, 18 a representative suit on 
behalf of al] the reversioners, & a decree 
fairly & properly obtained against the 
reversioner in such a suit) binds not 
only him but the whole body of 
reversioncrs on the one hand, & the 
alienee or his representatives on the 
other.— THAKARSINGH v. UTTAMIKAUR 
(1929), I. L. R. 10 Lah. 613.—IND. 


PART Il. SECT. 7 gees 1.— 





374 ii. ———.}— SONACHALAM PILLAI 
v. KUMARAVELU CHETTIA (1927), 
I. L. R. 51 Mad. 128.— IND. 


PART II. SECT. 3, ee 1.— 
. & e 

80. Hjectment-—Fictitious lessee party 
to first actwon— Second action against 
lessor.|—At the trial of an ejectment, 
under 14 & 15 Vict. c. 114, recovery 
was proved in favour of John Doe, on 
the demise of the now deft. against the 
now pltf.; & it appeared that the 
question there decided, being one of 
boundary, was precisely the same as 


that ugain brought up in this case .— 
Held: clearly no estoppel, for that 
judgment was between different parties, 
& under the old practice.--CLUBINE v. 
ano (1854), 11 UL OG. Re 250.— 


PART II. SECT. 3, SUB-SECT. 2.—A. 
ai. -J—Where un applica- 
tion for a writ of possession was d1s- 
missed because no notice of determina- 
tion of the Jease had been given .- - 
Held: the landlord was not thereby 
barred from making another applica- 
tion after yziving such notice.—e 
ERNEWEIN & WELCH, [1928] 4 D. Iu. it. 
498; [1928] 2 W. W. BR. 628.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) i. 








g i. —— ——.]—JONES v=. RYDER, 
(1928]3 D.L. 1. 301; [1928])2 W. W.R. 
302; 39 B.C. lt. 547.—CAN. 


PART II. ear Be SUB-SECT. 2.— 
- (@) It. 

465 i. Lease—Unsuccessful action for 
breach of covenant ayarnst subletiing— 
Action for eyectment on conviction under 
licensing laws.J)— Applt., lessee from 
resp. & licensee of an hotel, was con- 
victed of an offence under Liquor Act, 
1912(N.S.W.). After the conviction, 
by a writ issued on the same day, resp. 
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brought an action for cjectment against 
appit. claiming to be entitled to 
possession on the ground of a breach 
by applt. of his covenant not to assign 
or sublet without resp.’s leave, & 
Judgment was entered foruapplt. By a 
writ issued about a year after the issue 
of the writ in the first action, resp. 
brought another action for ejectiment 
arainst applt., cluimimg to be entitled 
to possession on the ground of the 
conviction :—Held: resp. was not 
debarred from relying on the conviction 
by reason of the fact that in the first 
action he might have asserted the right 
of re-entry which it gave him.—- 
CouEn v. LAPIn (1924), 35 C. Le. hk. 
247; 25 S R N. 8S. W. 291; 42 
N. S. W. W. N. 7.—AUS. 


PART II. SECT. 3, SUB-SECT. 2.-— 
B. (b). 





496 iii. J WILLiAMs & SKARS 
v. RICHARDS (1918), 25 B. C. R. 19.— 
CAN. 


496 iv. — -- .] —The chief test of res 
judicata is identity of issuc, The 
issue raised in the present motion for 
an extension of time for serving the 
statement of claim held not to be 
identical with any issuo that had been 
adjudicated in the carlicr proceedings 
in this matter.—GOODBUN v. MITCHELL, 
[1928] 2 W. W. R, 12.—CAN. 


Cases 508a—559. 
508a. 


ENGLISH AND EMPIRE 





-|] —- MACKENZIE - KENNEDY vv. 
COUNCIL, No. 498a, ante. 


510. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


511. Add. Annotation :—As to (2) Consd. Conquer 
v. Boot, [1928] 2 K. B. 336. 


520. Add. Annotation :—Refd. Green v. Weatherill, 
[1929] 2 Ch. 213. 


521a. Proceedings in respect of registered trade 
mark-——-Former proceedings before registra- 
tion.}—Pltfs. commenced an action for 
infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement & 
passing off by defts. Decfts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off had been already adjudicated upon or 
were subsequent to the issue of the writ in the 
present action. The judge held that there 
was a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts. appealed :---Held : the reasons for the 
decision of the judge were right.— JAEGER Co., 
Lrp. v. JAEGER (1929), 46 R. P. C. 336, C. A. 

528. Add. Annotation: — Mentd. Fishwick  v. 
Gyani, [1925] 1 K. B. 617. 


529a. Judgment against separate estate of married 
woman—Action to obtain payment into court. | 
—Where the ct. in giving Judgment against 
a married woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & cxecution proves usc- 
less it 3s not open to pltf. in a new action 
to obtain against her judgment in a different 
form for payment of the moneys into ct. As 
against her the matter is res judicata. But 
if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transferee as constructive trustee. Pltf. 
obtained against the first deft. a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft. had 
parted with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 


AIR 


507 ~sviii 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (d). WINIBSKI, [i927] 


507 vi. —-—-.])—Where a cause of 


or. eet ia v. 
[1927] 1 W. W. RR. 972; 


Digest SUPPLEMENT. 


in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft. had paid the money to 
the second deft. in order to defeat any judg- 
ment for pltf., & that the second deft. received 
the money as constructive trustee :—Held: 
in regard to the first deft. the matter was res 
judicata, as pltf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against her another form of judgment for 
payment of the moneys into ct.—GREEN v. 
WEATHERILL, [1929] 2 Ch. 213; 98 L. J. Ch. 
369; 45 T. L. R. 494. 
Add. Annotations :—As to (1) Refd. Firm of 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
R. M. K. R. M. Somasundaram Chetty v. 
M. Rh. M. V. L. Supramanian Chetty (1926), 
95L. J. P.C. 197: Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanark- 
shire Tram Co. (1927), 20 B. W. C. C. 780. 
Generally, Refd. Jenkins v. Jenkins, [1928] 2 
K. B. 501. 
Add. Annotations :—Apld. Pirie v Richard- 
son, [1927] 1 K. B.448. Refd. Re Pennington 
& Owen, [1925] Ch. 825; Bennett v. White- 
head (1926), 96 L. J. K. B. 268; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773. 
Add. Annotation :—Refd. Pirie v. Richard- 
son, [1927] 1 K. B. 448. 
Jn the last line for ‘‘ case of the law’ 
** case out of the law.”’ 
Add. Annotations :—Refd. Pirie v. Richard- 
son, [1927] 1 K.B. 448; Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. C. C. 


538. 


540. 


546. 


99 


550. read 


780. 
After this case add ‘‘ Compare Contract, 
No. 163a.”’ 

555a. --—.|--BARKER v. MARTIN (1647), Sty. 20 ; 
82 EK. RR. 498. 


556. Add. Annotation :- -Generally, Refd. Cumber- 
land v. Lanipkahine Tram. Co. (1927), 20 
B. W. C. OC. 780. 


557. .ldd. Annotation :-- 4s to (1) Refd. Clark v. 
Urquhart, Stracey v. Urquhart (1929), 141 
L. T. 641. 

559. Add. Annotations :—As to (1) Apld. Brooke v. 
Bool, [1928] 2 K. B. 578. Refd. Debenham 
v. Perkins (1925), 133 L. T. 252. 


by tenant— eduction of rent granted- - 
Right to bring action for trespass. |\—- 
lf a tenant defends an action for rent, 


L. KR. 1029; 
21 Sask. L. R. 


action is shown & the claim is defended, 
tricd & decided, or where the real issue 
between the parties, although not set 
out in the statement of claim, is tned 
& decided, it is not open to pltf., by 
a subseyuent action relating to the 
sume Matters Involved iu tho earlicr 
proceedings, to put forward a claim 





or plea which he had an opportunity 
of putting forward in the earlier pro- 
ceediogs but which he cither omitted 
or chose not to put forward at that 
time. Such ciate or piea is rcs 
al eal an —WaAHL tw. Nua pate Act 
L. R. 670: [1924] 2M 

TET 18 Sask. L. R. ee rela: 
(1924) 2 D- L. R. 97 ; (1924) 1 Ww. w sie. 
939.—CAN. 

607 vii. -+—-A suit is not barred 
by res judicata where, though the 
matter which forms the ground of 
attack might have been made a ground 
of attack in the former suit, pltfs. 
were not bound ae do gion —ABID-UD- 
UN-Diy BI8HARA’ RAOOF- 
Un-DI 


ALI, 
ap he (1927), 1. Lb. L. i. 8 Lah. 


455. ae 


507 -.|-- WINTER v. DEWAR 
& Co., 11098) 3D. L. lt. 631.- CAN. 


PART Il. SECT. 3, SUB-SECT. 2.— 
B. (f). 


di. Award of damages for delay—— 
Subsequent proceedings for compensa- 
tion for further dclay.jJ—Where there 
was only one cause of action, & it was 
pitf.* right to have his damages 
AaaeRAGel once for all:—Held: the 
finding that pltf. could recover no 
damages after commencement of a 
subsequent action was binding upon 
both parties & was not, though 
erroneous, open to dispute. The jude 
ment had not been appealed from 
the question was res judicata between 
the artes —McInrTosH v. PARENT, 
[1924] 4 peck -L. R. 420; 655 0. L. R. 
5 e 


PART II. pets v7 rere 2.— 


sa. Action for rent—Eviction pleaded 


682 


& a reduction is made on the amount 
cluimed on the ground that he has been 
evicted by the landlord from part o 
the remiscs, he cannot atterwarda 
maintain trespass against the laudlord 
for the same action which he relied 
on as sa oie in the former poion: 
—Rouk McCULLOUGH (1859), 9 
N. B. “ht. ge AIL) 361.—CAN. 


PART II. amar _ atria 2.-- 
- (Cc 


572 i. Unsatisfied judgment.}—The 
fact that a decree has been obtained 
against one of a number of joint & 
several obligants does not preclude a 
fresh action being brought against the 
others, if satisfaction has not been got 
under the decree already obtained.— 
STEVEN v. BRoapy NoRMAN & Co., 


PART II. SECT. 3, SUB-SECT. 2a 
C. (d) 





‘Where it had not been 


established’ t in contracting to pay 


573. Add. Annotation :—As to (2) Refd. Firm of , 


575a. a 


R. M. K. BR. M. v. Firm of M. BR. M. V. IL, 
[1926] A. C. 761. 








Power to set aside judgment.| 
—A judgment in Penang against deit., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name of 
the firm’s loca] representative, is a judgment 


Vol. XXI.—Estoppel. Cases 573—599a. 


by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part. 
of one undivided debt.---DEBENHAM’S, LTD. 
v. PERKINS (1925), 133 L. T. 252, D. C. 











against the local representative personally, 590. Add. Annolation :—Apld. Dennerley v. Prest- 
whether he is a partner in, or merely an wich U. PD. C. (1929), 141 LL. TV. 602. 
agent for, the firm. A subsequent suit for the 593. Add. Annotations :—Apld. Dexters v. Hill 
same debt against the firm itself is barred. Crest Qil Co. (Bradford), [1926] 1 K. B. 348. 
The ct., including the appellate ct., has no Refd. Anderson v. Equitable Assce. Soc. of the 
seal on ede to ey a a gga United States (1926), 134 L. T. 557. 
judgment on the oun a . was ‘ 99 
ignorant of its effect in awe ain OF 597A. 7 Te ee Meaning of ‘forthwith *.| d 
R. M. K. B. M. v. Firm or M. QR. MM. V. I.. ‘orthwith ” means, fortdiwith upon deman 
[1926] A. ©. 761; 135 L. T. 6453 sub nepali by the person entitled to the certilicate, & 
Kinm or R. M. K. R.M ». Firm or M. lt. M. not. forthwith upon the dismissal of the com- 
Vv. L. BR. M K R ° M. SOMASUNDARAM plaint. A certificate was applied for by the 
CHurrry ME . R : M ‘V7 i. GOPRAMANIAN person entitled, five days after the complaint 
wrepry. 95 Th J P Cc. 197 : 42 ay L R. 6x had been dismissed, & granted two days 
P. GC. : ee ae : <2 eo : after aie eae dated . of ae ee 
' a ie eee upon which the complaint was made : ~Lfeld : 
funotateon ~Folld. Kinch 1, Waleott, [19291 A.C. es i inguin beara nade ae ee ae yt? Avital 
577. Add. Annotations :—Consd. Bennett v. White- Offences Agamst the Person Act, 1828 (c. 31), 
head, [1926] 2 K. B. 380. Reid. Anderson v. s. 27, & to be a good defence, under sect. 28, 
Equitable Assce. Soc. of United States (1926), to a subsequent action for the same assault.— 
134 L. T. 557. Costar v. JIBTHERINGTON (1859), 1 BE. & EF. 
577a. ---— Action against partner—Subsequent 802; 8 Cox, C. C. 175; 28 1. J. M. C. 108 ; 
action against firm.J|—FirM or Kk. M.K.R.M. 33 1. 1. O. 8.105; 28 7. P. 665 ; 5 Jur. N.S. 
v. Firm oF M. R.M. V. 1, No. 575a, ante. 985; 7 W. R. 413; 120 K. R. 1111. 
579. Add. Annotations :—-As to (2) Refd. Deben- 599a. —-— What amounts to conviction. | 


580. 


581a. 


a commission, deft. had been acting 


ham v. Perkins (1925), 133 L. T. 252; Bennett 
v. Whitehead, [1926] 2 K. B. 380; Firm of 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
i. M. K. R. M. Somasundaram Chetty v. 
M.R.M V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 


Add. Annotation : —- Distd. Debenham  »v. 
Perkins (1925), 133 T.. TT. 252. 


Judgment for debt incurred 
after separation. |—Whiere an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as principal 











cate of disinissal, whereby & by force 


—To an action for an assault deft. pleaded 
that, before action brought, pltf. caused deft. 
to be summoned before a magistrate to answer 
a complaint in respect of the assault, & that 
the mayistrate ‘ adjudged & determined the 
said complaint & charge, & then ordered 
deft. then to pay, & then convicted him, 
deft., in the costs as well of the said complaint 
& charge as of the hearing thereof, but did 
not further order or convict deft.”? The 
magistrate had decided only that deft. should 
enter into recognisances to keep the peace & 
pay the costs thereof, & such costs only had 
been paid. No record of a conviction was 
produced, but the mayistrate’s clerk stated 
that it was not the practice to draw up a 


cortificate of conviction.J—JUDE 0. 


us the agent of H. & that pltf. had 
clected to look to H,. fer payment. :—- 
Held: ajudgment by default recovered 
is pltf. against H. did not render 
pitf.’s claim against deft. res judicata, 
Kince the cause of action agaimst deft., 
which 1t was admitted pltf. had before 
he sued H., did not exist against the 
latter & was not affected by the judg- 
ment.—-WILLIAMS v. RopeEnrs, [1921] 
2 W. W. RR. 185; 56 D. L. R. 691; 
60 S.C. R. 664.—CAN. 


PART II. ae 3, SUB-SECT. 2,— 


(e). 
586 iv.  —--.}--ABpDUR RKAHIM v. 
MAHOMED BARKAT Alri (1927), 55 


L. R. Ind. App. 96.—IND. 


PART II. SECT. 3, SUB-SECT. 2.-—E. 


§94i. Summons for assault— Dismissal 
~—-Subsequent action for same assault.}— 
iu an action for assault & battery, deft. 
pleaded that an information had been 
Inade against him by pltf. before a 
Inagistrate in respect to the trespass 
declared on, under Dominion Act, 
32 & 33 Vict. c. 20, 8. 43, & that the 
magistrate, after hearing, dismissed 
the information & gave deft. a certifi- 


of the stutute he was released from the 
action :—Held: the plea was i1n- 
sufficient in not stating that the com- 
Plainant had prayed the tagistrato 
to proceed summurily.-—WILSON 7”. 
Coprynrz (1866), 26 N. B. R. 516.-—CAN. 


sc. equitlul on charge of murdcr - 
Subsequent charge of assault occasioning 
actual bodily harm.| After being 
acquitted on a trial for murder the 
accused were charged with assault & 
battery occasioning actual bodily harm 
to the man whom they had been 
acquitted of inurdering. ‘They pleaded 
res judicata :—Held: since the fact 
of the assault in question was involved 
in the alleged murder, é.c. 1f there was 
a viurder it could only be because there 
was the assault, &, therefore, it must 


have been considered & directly 
adjudicated on by the jury, tho 
acquittal on the charge of murder 


rendered the matter of the assault 
res judicata as between the Crown & 
the accused, & was wu bar to the second 
charge.—R. v. GOSSELIN, [1928] 1 
W. W. R. 134; 50 Can. Crim. Cas. 287. 
-——CAN. 


598 iii, —— ——— —— Necessity for 
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ARCHEK & GOODMAN, [1924] 1 D. L. It. 
448; [1944] 1 W. W. R. 279; 41 Can. 
Crim. Cas. 289; 18 Sash. L. lt. 32. -- CAN, 





eae Clee Subsequent conviction for 
same offence—Whether appeal ctr actron 
constituted “© further proceedings.” | - 
Pitt. sued deft. by civil bill for £20 
daumeages for assault. The Itecorder 
held in plté.’s fuvour, & gave wu decree 
for £14 58. Deft. appeuled from the 
deerec, & entered into # recognisauce 
us provided by 45 & 46 Vict. c. 29, s. 6. 
After the case had been at hearing 
before the judge of Assize for a short, 
time, deft. admitted the assault & the 
reasonableness of the dumages uwarded, 
& raised a new defence which had not 
been availuble to bita im the county 
ct. q Deft. relied upon Offences Against 
the Person Act, ISGI, ¢ 100, 6. 43, 
& it was contended om his behalt that 
deft.’8 conviction coupled with the 
payment of the penalty operated as a 
release froin ‘“‘all turther or other 
proceedings,” including the re-hearing 
of the civil bill on appeal :—Held: the 
appeal did not constitute “ further or 
other procecdings ’’ within Offences 
Against the Person Act, 1861, 8. 45.— 


Cases 599a-—993b. 


formal conviction in such 
the plea was no bar to the action within 
Against the Person Act, 


Offences 


cases :—Held : 
1861 


(c. 100), s. 45, & taking it as it stuod it was 


not proved.— HARTLEY v. HINDMARSH (1866), 
. R. 1 C. P. 5583 Uar. & Ruth. 607; 35 
14 L. T. 795; 12 Jur. N.S. 


L. J. M. C. 255 ; 


502 ; 


14 W. R. 862. 


Annotations :-—Expld. I. v. Miles (1890), 24 Q. B. D. 423. 
Refd. Police Comr. for the Metropolis v. Donovan (1903), 


52 W. It, 14. 


ENGLISH AND EMprire Dicrest SupPLEMENT. 


610. Add. Annotation :—Generally, Mentd. KR. v. 
ae JJ., Ex p. Larsen, [1926] 1 
. B. 191. 


647. Add. Annotation :—As to (1) Consd. Pirie v. 
Richardson, {1927]1 K. B. 448. 


659. Add. Annotation :—As to (2) Apld. The Point 
Breeze, [1928] P. 135. 
After this case add ‘‘ See, also, ADMIRALTY, 
No. 706b.”’ 


Part IIl_—Estoppel Quasi of Record. 


672. 
[1929] A. C. 601. 
677. 
(1925), 42 T. L. R. 25. 
686. 


Add. Annotation :-—Refd. Hyman v. Llyman, 


Add. Annotation :—Distd. Re Stollery, Weir 


687. Add. Annotation :—Refd. York Glass Co. v. 


Jubb (1925), 134 L. FY. 36. 


Add. Annotation :—Mentd. Saklat v. Bella 


692. Add. Annotation :-—Mentd. 
Yumlin Valley Collieries, [1926] 1 K. B. 522. 


v. ‘Treasury Solicitor, [1926] Ch. 284. 


Browning _ v. 


Part V.—Estoppel by Deed. 


701. 


K. B. 174. 
734. 
Jenkins, [1927] 2 Ch. 225, 
776. 
A.-G., [1926] A. C. 239. 





786a. 


Annotation :—-Refd. Vishmongers 





Toe v STOREY, [1929] N. 1. 134.—-- 


PART II]. SECT. 4, SUB-SECT. 3. 


623 i. General rule.J—Lack of jurns- 
diction in the ct. deprives a judgmnent 
of any effect whether by estoppel or 
otherwise, even though the party 
alleged to be estopped sought the 
assistance of the ct. whose Jurisdiction 
is impugned.—McINTOSH v. PARENT, 
[1924] 4 D. L. RR. 420, 55 O. L. lh. 
552.— CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

638 x. —---.)—JOURNEAY t. KAtL- 
WAY PASSENGERS ASSURANCE Co., 


[1924] 1 D. L. R. 308; 50 N. B. Xk. 
501.—CAN. 


PART II. SECT. 5, SUB-SECT. 2. 


st. Should not be pleaded in state- 
ment of clavrm.J}—VICTORIA LUMBER & 
MANUFACTURING Co., LTv. v. THOMSEN 
& CuarK (3. C.), [1926] 4 D. L. KR. 
971; [1926] 3 W. W. R. 459.—-CAN, 


sa. Should not be pleadcd in counter- 
claim J—VICTORIA LUMBER & MANt- 
FACTURING Co., LTD. v. THOMSEN & 
CLARK (B. C.), [1926] 4 D. L. R. 971; 
[1926] 3 W. W. R, 459.—CAN, 


PART V. SECT. 2, SUB-SECT. 1. 


bb. Lease null & vord—Lessor under 
disability.|\—Where the Nawab of M. 
executed a lease of certain immovable 
property for a term of 21 years in 
consideration of the sum of rupees 
5 lacs as advance of the total rent 


Add, Annotations :-—Mentd. Palmolive Co. (of 
Mngland) v. Freedman (1927), 44 ‘ST. L. BR. 86; 
English Hop Growers v. Dering, [1928] 2 


Add. Annolation :- -Refd. Torbay Hotel »v. 
Add. Annotation :—As to (1) Refd. Parr v. 


-|—The recital, in a deed, of a former 
deed between the same partics, proves, as 
between the parties, so much of the former 
deed as is recited, but no more.—GILLETY »v. 
ABBOTT (1838), 7 Ad. & El. 783; 
& P. K. B. 243; 1 Will. Woll. & HI. 91; 7 
L. J. Q. B. 61; 2 Jur. 300; 112 E.R. 665. 


Mystery Wardens & 
Commonalty v. Robertson & Staines (1818), 18 L. J. C. P. 
ede 


965. 


3 Nev. 


429, n. 





payable for & during the said tern 
of 21 yeurs, on a sult being brought 
by the Nawab for recovery of 
possession :-—J/eld : as the Jease con- 
travened condition (1) of the Murshida- 
bad Act it was null & void & the 
Nawab was entitled to recover 
possession of the demised property. 
The Nawab was not estopped froin 
denying the validity of the lease by 
reason of the Act as he was @ person 
under disability.—MURSHIDABAD Na- 
WAB v. BILAS RoY CHOUDHURI (1928), 
I. L. R. 56 Cale. 202.-—IND. 


PART V. SECT. 2, SUB-SECT. 2. 


709 i. General rule.]--T., to-whom a 
patent of land issued, by deed youll 
made prior thereto, sold the land to L. : 
Held: in obtaining the patent T. 
was cstopped by the deed from sotting 
up title in himself under the patent.— 
ROBERTSON v. DALEY (1886), 11 0. R. 
352.—CAN. 





PART V. SECT. 2, SUB-SECT. 3. 


sc. By nominee of Crown to convey 
land—Subsequent grant to stranger.)|— 
Where the nomince of the Crown gave 
a boud for a deed of the laud to be made 
when the pateut should issue, & in 
the same bond conveyed & covenanted. 
to guarantee the title:~Held: on 
ejectment by a grantee of the nominee 
under a deed executed after the patent 
issued, this bond gave to the obligee 
no title Lr perope 1.—DoE d. McGILL 
v. SHEA (1846), .C. RR. 483.—CAN. 
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993b. -—--.] CLAYTON  v. 
(1682), 2 Cas. in Ch. 112; 22 EB. R. 871, L. ©. 
Annotation -—Reid. Morse v. Faulkner (1792), 3 Swan. 


916. Add. Citation :-—94 Iu. J. Ch. 159. 


Add. Annotations :—Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355; Brown v. Dagenham Dis- 
trict Council, [1929] 1 K. B. 737. 

Add. Annotation :—Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 84 Com. Cas. 309. 


993a. S. J’. SEABOURNE v. POWEL (1686), 2 Vern. 
11; 23 BE. R. 619. 
Annotation :-—Refd. Smith v. Osborne (1857), 6 H. L. Cas. 
375. 


NEWCAS?tLE (DUKE) 


~~ ne ner ema. re we ewe 


PART V. SECT. 5. 


sd. Transfer under Peal Properly 
Act—W ithout special covenants—hquil- 
able interest subsequently acquired by 
transfcror.}—A trausfer of lund, in the 
form provided in the Real Property 
Act, made by the registered owner & 
without any special covenants or 
recitals, does not operate as au estoppel 
&-does not vest in the transferee an 
oquitable interest bubsequenty acquired. 
by the transferor in the absence of any 
fraud or musrepresentution by the 
latter. —BENNETT v. GILMOUR (1906), 
16 Man. L. K. 304.—-CAN. 

se. Deed of adoption—<Accompanicd 
by all necessary ceremonics. |—W hero an 
adoption bad taken place with great 
publicity & with due performanco of 
all the necessary ceremonies, & a 
formal deed of adoption had been 
executed & registered & the adopted 
son had been received into the family 
of his adoptive father, & where, further. 
the adoption was not challenged for 
several years:—J/eld: an estoppel 
was created whereby the adoptive 
mother was precluded from afterwards 
disputing the adoption. — DHARAM 
PRAKASH U. KALAWATI- DERI (1928), 
zy L. R. 50 All. 885.--~IND. 


PART V. SECT. 8, SUB-SECT. 3.—C. 
DoE d. TIFFANY v. 


993 vii. .J— 
McEWAN (1837), 5 O. S. 598.—CAN. 
PART V. SECT. 9. 


See cases in Part II., Sect. 5, sub- 
sect. 2, ante. 








Vol. XXI.—Estoppel. Cases 1021-—1148a. 


Part VI.—Estoppel in Pais. 


1021. Add. Annotations :—As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. C.670. Generally, 
Refd. Commonwealth Trust v. Akotey (1925), 
94 L. J. P. C. 167. 

1036. Add. Annotation :—Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

1036a. .|—If a man misrepresents a fact, to 
that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage.— BEATTIE 
v. EBURY (LORD) (1874), L. R. 7 H. lL. 102 ; 
44L. J. Ch. 20; 301. T. 581; 38 7. P. 564 ; 
22 W. R. 897, I. LL. 3 affy. (1872), 7 Ch. App. 
777, L. JJ. 


Annotations :—Mentd. Weckhs v. Propert (1873), L. Ro & GC. P. 
427; MeCollin v. Gilpin (1880), 5 Q@ B.D 3905) York- 
shire Ry. Waggon Go. v1. Maclure & Cornwall Minerals Rv. 
(1881), 45 L. T. 747; West London Commercial Bank «. 
Kitson (1884), 13 Q. B. D. 360: Robertson v. Harris, 
(1900] 2 Q. B. 117; Halbot. v. Lens, (1901] 1 Ch. 3414: 
Oliver 7. Bank of England, {1901] 1 Gh. 652: Rainford v. 
Keith & Blackman Co.,, [11905] 1 Ch. 296. 


1038. Add. Citation :—-132 L. T. 22. 

1040. Add. Annotation :— Apld. Wuddersfield Hine 
Worsteds v. Todd (1925), 134 L. IT. 82. 

1043. Add. Annotation :—Refd. Houghton © v. 
Nothard, Lowe & Wills (1927), 44 1. I. lt. 76. 

1065. In the twelfth line on p. 297, after the word 
‘‘ agreement,”’? inscrt ‘ defts. pleaded that 
the agreement.”’ 

1066. Add. Annotations :—Consd. Kreditbank Cas- 
selG.m.b. 1. v. Schenkers, [1926] 2 K. B. 450. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T 443° Refd. Houghton ». 
Nothard, Lowe & Wills, [1927] 1 Kk. B 246 








PART VI. SECT. 3, SUB-SECT. 1.—A. 
1032 i. How estoppel arises.) — 





1068. Add. Annotations :—Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
Liggett. (Liverpool) v. Barclays Bank (1927), 
137 L. T. 4438. 


1108. Add. Annofations :—-Apld. Silver v. Ocean 
S.S. Co. (1929), 46 T. I. R. 78. Refd. Evans 
v. Webster (1928), 45 T. TL. 1. 136. 

1111. Add. Annotations :—-Distd. Reckitt v. Bar- 
nett, Pembroke & Slater (1927), 44 T. L. Rt. 
63. Refd. Jones v. Waring & Gillow, [1926] 
A. ©. 670; British & North European Bank 
v. Zalzstein, [1927] 2 kK. B. 92; Home & 
Colonial Insce. v. Jiondon Guarantee & 
Accident Co. (1928), 45 T. L. R. 184. 

1130. Add. Annotation :--Mentd. Re Wait, [1927] 
1 Ch. 606. 

1147. Add. Annotation :—Refd. Laurie & More- 
wood v. Dudin, [1926] 1 Kk. B. 223. 

1148a. -}+~—Defts., warehousemen & whar- 
fingers, held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to W. & 
Co, who sold them to pltfs., giving to the 
latter a delivery note, which they lodged 
with defts. Defts. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 
delivery. It was contended that on the sale 
to W. & Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no appropriation 
of the 200 quarters had taken place :—Held : 
(1) pltfs. had no claim to the maize ; (2) defts. 
& A. were not estopped from denying that 





Kstoppel arises where a man is pre- 
cluded from deuying the truth of any- 
thing which he bas represeuted to be 
a fact, though 1t ts not a faect.- Re 
MONTGOMERY v. DIAMOND, DIAMOND 
*, MONnTGOWRRY, 11925] 4D. L. R. 
736.--CAN. 

1040 i. Where all parties know the 
truth—No_ representation.)—A tenant 
after the expiry of his original lease 
received from his landlord notice to 
quit at the end of the folowing month. 
In reply, he wrote a letter which con- 
tained (inter alia) an admission that he 
was a monthly tenant. At the hearing 
of a suit in ejoctment the tenant 
contended that his original lease being 
for manufacturing purposes he had 
uw tenancy froin year to year, & was 
entitled to six months’ notice :—Tleld : 
he was not estopped from so con- 
tending as the facts affecting tho 
tenancy were within the knowledge 
of both parties.—Jacks & Co. »v. 
JOOSAB AHOMED (1923), I. L. R. 
48 Bom. 38. —IND. 


PART VI. pel 3, SUB-SECT. 1.— 


ia (a). 
1041 xiv. -+-In 1894 = applit. 
zranved a lease of land ‘‘ from year to 
year ’’ to resps. In 1903 resps. wished 
to build a house on the land & applt. 
wrote that the lease was a permanent. 
one, though the rent was liable to 
enhancement. Resps. built a house 
& applt. received a bonus in respect of 
it. In 1916 applt. sought to ejoct 
resps. :—Held: whether the lease was 
& permanent one under the agree- 
ment, applt.’s statement in the letter 
that it was so was a representation of 
fact & not an expression of opinion, 
& he was estopped from denying it.— 








FORBES 1. RALLI (1925), L. R. 52 | knowing if to be untrue. thereby 
Ind. App. 178. —IND. altering his position to his prejudice.— 
1044 i. - —-—.}—In order to | JIUFFMAN bv. Ross (1925), 67 O. L. Re 


found an estoppel a reprosentation 
must be of an existing fact, not of a 
mere intention, & a pronuse which 

micre statement of an intention 
to do something in the future 1s not 
suflicient.- —~RAZANSOFE v. BROUNBTEIN, 
(1921) 2D. LL. R. 1170; 2 W. WwW. Kh. 
500.—CAN. 


1044 ii. S. P. ONTARIO HQUITABLE 
Law & Accipenr INSURANCK Co. 9. 
BAKER, 11926] 2 D. lL. R. 2895 [1926] 
8. C. RR. 297.—CAN, 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

1096 xviii, —-— .]—If a person sets 
up estoppel be must show that he has 
altered his position to his prejudice 
owing to the conduct of the other 
party whom he claims is estopped.— 
St. JOHN CouNTY HospiraL v. PECK, 
[1924] 2 D. L. KR. 163; 51 N. BR. 
324.—CAN. 

1096 xix. —~——.]}—A tenant in reply 
to a month’s notice to quit wrote a 
letter containing (anter alia) an admuis- 
sion that he was a monthly tenant. At 
the hearing of a suit in ejectment, he 
contended that he was entitled to six 
months’ notice :—Held: he was not 
estopped from so contending, as the 
lundiord having already given notice 
to quit had not shown that he had 
altered his position by reason of the 
admission.—Jacks & Co. v. Joosan 
ManomMep (1923), I. L. R. 48 Bom. 
38.—-IND. 

1096 xx. ----.J—In order to 
ereate an estoppel in pars it must be 
shown that he who desires to take 
advantage of 16 has acted upon the 
untrue representation as true, not 
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320.- CAN, 
1096 xxi. —- --.]|—Where ao person, in 
clianee on the statement of a third 


r 
| person, pave over money which he has 


a legal right to get hack, it 1s not true, 
as @ goneral proposition, that. in order 
to establish prejudice sufhcient to 
support an estoppel against such third 
porson he must. show that the payee is 
insOlvent.—Bovyins ve. BORLEY. [1928] 
4 pee R. 3023 11928] 3 W. W. WR. 69. 


PART VI. SECT. 3, SUB-SECT. 2.—A. 
1144 xi. -|--Pltf. was induced 
to buy certam lots of land at R. by 
the representations of the vendor’s 
agent that a uear-by block of Jand wus 
aw public park to the free user of which, 
asa bathing beach & recreatuon ground, 
pitt. & his family would be entitled. 
‘he vendor, who owned said block, 
afterwards fenced it) off & demanded 
a fee from pltf. & others for admission 
to it:—Held: on the ground = of 
estoppel, pltf. was entitled to a declara- 
tion that he & all persons clanning 
through or under him were entitled 
to frceo passage to & free use of said 
block at all times as though it were u 
ublic park, & to an myunetion restrain- 
nge vendor from doing anything to 
prevent such pussuge & use.—--HvGa v. 
Low, [1928] 4 Db. L. KR. 3155 [1928] 2 
W.W. R. 710.---CAN. 
sd. As to fault for accident }—The 
fact that pltf., the driver of a vehicle 
which came into collision with a motor 
car, stated imimcdiately after the 
accident that he misjudged the dis- 
tance of the motor car :—Held: not to 
reise any ostoppel.-— HUNT ve. MORGAN 
(Alta.), (1926) 3 W. W. R. 8043 [1927| 
1). i. RR. 267.—CAN, 





Cases 1148a—1265. 


plitis. were the owners of the 200 quarters of 


maize. 


No doubt property can be acquired by 
In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transferred (SANKEY, J.).— 
LAURIE & MOREWOOD v. DUDIN (JoHN) & 
Sons, [1925] 2 K. B. 383; 
928; 30 Com. Cas. 280; affd., [1926] 1 K. B. 
223; 95 L. J. K. B. 191; 134 L. T. 3809; 42 
T. L. R. 149; 31 Com. Cas. 96, C. A. 
Annotation :—As to (1) Apld. Re Wait, [1927] 1 Ch. 606. 
1154. Add. Annotation :—Mentd. Jones v. Waring 


estoppel. 


& Gillow, [1926] A. C. 670. 
1209. Add. 


(1926), 134 I. 'T. 557. 


1219. Add. Catation :-—1 B. RR. A. 210. 


Add. Annotation :—As to (1) Expld. & Distd. 
Gateshead Union Assmt. Com. v. Redheugh 


Colliery, [1925] A. C. 309. 


1223. Add. Annotation :--Mentd. Tondon Hole- 
Padmore (1928), 44 


proof Hosiery Co. v. 
T. 1. R. 499. 
1227. Add. 


PART VI. SECT. 3, SUB-SECT. 2.- 


B. (a). 
| Poe - ‘ 
etd : the sellers were not. estopped 
from proving their ownership of the 
safe.—-WALKER 1 LYMAN (1877), 1 
A. BR. 345.— CAN. 


q ii. —— —--- —--- ~~. | — 
Held: there was evidence of an 
See a ona. v. O’°LEARY (1894), 
32 N. B. R. 286.—CAN. 


PART VI. SECT. 3, SUB-SECT. 2.— 
B. (c). 

1173 iv. ------ -——- Allegation of 
previous gudgqment- Alade by attorney 
ad litem. )-—-Acquiescence in & judgment. 
eannot be presumed & mast be un- 
equivocal: it} must be made by the 
party himself or by his attorney 
specially authorised & it is not binding 
upon the principal if made by an 
attorney ad litem acting under his 
general mandate.—-DuBvUC_ v. CoRPN. 
De Marston, {1928) 1 D. L. R. 225; 
11927] S. C. R. 526.—CAN. 


PART VI. ated +5 ada 2.— 
e e e 

sf. Document evelencing loan.|— 
Where doft. executed a document 
evidencing a loan received by him from 
applt. & constitutime an order, for the 
umount of the advance upon 4 co. 
about to be fonned for the purpose 
of Beguine & conducting  resp.’s 
business :- -~Held : the document con- 
stituted an estoppel which precluded 
resp. from giving evidence to contradict 
or vary the terms thereof, & the money 
udvanced, not having been paid by the 
co. to applt.. resp. was personally 
Hiable on the contract.—- HEMPENSTALL 
Bros., LTp. » PoULsonN (1928), 22 
Q. J. P. R. 156.—AUS. 


PART VI. SECT. 3, SUB-SECT. 3.—A. 
1221 i. Clencral rule.J—-DEMINGS vv. 
BEDELL, [1925] 3 D. L. R. 1063.—CAN, 
1221 ii. —-—.]}—-PATTERSON 1V.SMITH 
(1877), 42 U. C. R. 1.—CAN. 

1221 iii. .}—Where pltf. induced 
the et. to grant him a judgment 
recognising deft.’s right to timber :— 
Jield: he was estopped from after- 
wards contending that deft. had no 
neht to dispose of timber.—MANLEY 





94 L. J. K. B. 


Annotation : - Mentd. 
Harrison (1927), 96 L. J. K. B. 1025. 

1213. Add. Annotation :—As to (2) Refd. Anderson 
v. Equitable Assce. Soc. of the United States 


Annotation :—-Consd. Loughton +. 
Nothard. Lowe & Wills (1927), 44 1. L. ht. 76. 


441; 


Brown vt. L. T. 611. 


52. 


ENGLISH AND Emptre Dicest SupPPLEMENT. 


1228a. As to performance of statutory duty or 
exercise of statutory discretion.] —- Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. 
in such a case.—SUNDERLAND OORPN. v. 
PRIESTMAN, [1927] 2 Ch. 107; 96 L. J. Ch. 

137 L. T. 688; 26 L. G. R. 64. 


1238. Add. Annotations :—-Consd. Hyman v. Hy- 
man, [1929] A. C. 601. 
(1929), 98 lL. J. K. B. 770. 


1247. Add. Citations :-—94 L. J. P. C. 98; 


No estoppel can arise 


Refd. May v. May 


132 


| 1257. Add. Annotations :—Consd. Huddersficld 
Fine Worsteds v. Todd (1925), 42 T. L. R. 
Mentd. Re Ellis, [1925] Ch. 564. 


1259. Add. Citation :—-132 L. T. 99. 


Add. Annotations :-—Refd. Page ». Scottish 
Insce. Corpn. (1929), 98 Ta J. 


K. B. 308. 


Mentd. The Jupiter (No. 2), [1925] P. 69; 


r. OCBRIEN, Re MACKINYTOSIT (1901), 
220. 4. T. 743; 8 B.C. R. 280.— CAN 





1221 iv. --—-BaKER v. BAKER 
(1904), 40 N.S. Tk. 470.—CAN. 
1225 i. 48 to position of party 


estopped.J-——-A party is not disabled by 
law from explaining a matter of evi- 
dence, only because his explanation 
consists of circumstances which include 
wrongdving on his part.— PRESS 1. 
Mariners, [1927] V. Le RR. 38265; 48 
ade T.183; [1927] Argus. L. KR. 197— 


PART VI. SECT. 3, SUB-SECT. 3.—B. 


1233 ii. -}~—The fuct that a 
person, who has recovered vw judgment, 
takes part in a reference directed 
thereby, does not bring him within 
the rule that a person, who after 
recovering a judgment puts it into 
elfect & accepts benetits under it, is 
estopped from) appealing therefrom.— 
MAINFROID ¢. AINFROID (Alta.), 
11926) 4 D. L. LR. 1060; [1926] 3 
W. W. Kt. 617.—CAN. 

1241 i. Property afterwards 
claimed under another title.}—CONNORS 
oa (1915), 49 N. S. IR. 139.— 











12431 - Tille subsequently acquired 
by possession.J—SMITH v. SMITH (1884), 
5 O. li. 690.-- CAN, 


i. —— Sale of reversionary interest.) 
-- FLEMING v. WEST (1881), 14 N.S R. 
(21R.& G.) 294; 10. L. T. 709.— CAN, 


ai, Accentance of credit from un- 
authorised agent.|\—A co., kuowing a 
voudor of goods was giving it credit 
in & cause wnere the person buying on 
its behalf has no proper authorit i 80 
to do, 1s estopped afterwards from 
dusputing liability on the ground of 
want of authouty.—GREAT WrST 
SADDLERY Co. v. CANADIAN INGOT 
aes Co., {1924} 4 D. L. lh. 881.— 


PART VI. SECT. 3, SUB-SECT. 3.-—- 
C. (a). 


-]— Hstoppel by ac- 
quiescence connotes that the person 
cstopped has represented to the person 
who 18 infringing his right that he is 
not entitled to complain, & that the 
other party relying upon this repre- 
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1260 iv. 





Employers’ Liability Assce. Corpn. v. Sedy- 
wick, Collins, [1927] A. C. 95. 
1265. Add. Annotations :-—Refd. A.-G. v. Denby, 


[1925] Ch. 596. Mentd. The Jupiter (No. 3) 
(1927), 137 L. T. 383. 


sontation has altered his position to his 
detriment.—GoRBINDA RAMANUJ Das 
MOMANTA v. RAM CHARAN Das (1925), 
] L. R. 52 Cale. 748.—IND, 


1260 v. —-—-.]—In order that the 
protection of the equilable doctrine of 
ucquiesccnce may be successfully 
claimed, the following circumstances 
must subsist. The party claiming the 
benefit of the doctrine must have made 
u mistake as to his legal rights & must. 
huve expended some money or done 
some act on the faith of his mistaken 
belicf; & the possessor of the legal 
right must huve known of the existence 
of lus own right which is mconsistent 
with the right clanued by the other 
party, he must huve hnown of the 
other party’s mustaken belief in his 
own rights, & he must have encouraged 
tbe other party in his expenditure of 
monoy, or in the other acts which he 
has done, cither directly or by abstain- 
ing from usserting his legal meght.— 
JAl NARAIN v. JAFAR Burau (1926), 
1. L. hk. 48 All. 353.-—-IND. 

1260 vi. -~-----.]—CROCKER v. Hut- 
CHINSON (1861), 10 N. B. R. (5 All.) 
139.—-CAN. 

1260 vii. ——.]-~NAUGLER v. 
JENKINS (1899), 32 N.S. R. 333.—CAN. 

1268 ii. -—-— Or ultra vures.|—Ac- 
quiescence cannot rehabilitate or 
render valid a transaction which is 
ultra wiree oor illegal.—GoBINDA 
RAMANUJ DAS MOHANTA v. RAM 
CHARAN DAS (1925), I. L. R. 58 Cale. 
748.—IND. 


PART VI. ar 3, SUB-SECT. 3.— 
e 1. 





1270 vi. -}—Where under u con- 
tract between ekg U.S. citizens, & 
defts., a Canadian co., payments had 
been made in different currencies at 
different times :—Held: as under the 
contract payments should be in Cana- 
dian currency, ayments made in 
U.S. currency could not operate as an 
estoppel, as they were made under 
misapprebension of rights —MYERS 
v% UNION NATURAL GaAs Co. (1922), 
43 O. L. R. 88.—CAN. 


PART VI. aaa 8, oe 3.— 
- (0). 
Aasent to sale 


sm, of goods—- Ac- 


1318a. 


quiesrence in condition of guvods.}— 


1285a. Acquiescence by trustees—-In proceedings 


for administration of trust.|—DoyLE v. DOYLE 
(1850), 12 Beav. 471; 19 L. J. Ch. 246; 15 
L. T. O. 8S. 498; 50 KH. R. 1141. 


1294. Add. Annotations :—Refd. Jones v. Waring & 


Gillow, [1926] A. C. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 


1297a. Preparation of deed by solicitor.|——A con- 


veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualification to kill game :-- Held: the solr. 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
& himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it.—LoRD v. WARDLE 
(1837), 3 Bing. N. C. 680; 4 Scott, 402: 
1 Jur. 382; 132 E. R. 572. 


1311. Add. Annotation :—Mentd. Riversdale Mill 


Co. v. Llart (1926), 43 T. 1. RR. 78. 


Payment of rent not due.]— The 
predecessors in title of defts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land to pltfs.” predecessors by a 
deed which contained an exception & reserva- 
tion of all mines & veins of coal in or under 
the land. Defts. & their predecessors worked 
the coal mines under the land & made an 
underground road which was not confined 
to the scams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. & their predecessors had 
for some ycars paid rent to pltfs. in the 
belief that they were bound to do so under 





Vol. XXI.-—Estoppel. 


1345. Add. 


1402. Add. 


Cases 1285a—1485a. 


a licence from pltfs.:—Held: (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
Jaw no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance.—BATTEN POOLL v. 
ee: [1907] 1 Ch. 256; 76 L. J. Ch. 
162. 


1319a. Objections to account stated not pressed. |— 


BorRouGH’s ADDING MacnInge, LTpD. v. 
ASPINALL (1925), 41 T. L. R. 276, OC. A. 


1326. Add. Annotations :—Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. Refd. Anchor Trust 
Co. v. Bell, [1926] Ch. 805 


| 4330. Add. Annotution :—Mentd. Bow’s Emporium 


v. Brett (1927), 44 T. L. R. 194. 


Annotation; --Apld.  Coplovitch =r. 
Wilhams (1929), 73 Sol. Jo. 484. 


1347. Add. Annotation :—Mentd. Inche Noriah 


Binte Mohamed Tahir v7. Shaik Allie Bin 
Omar Bin Abdullah Bahashuan, [1029] A. C. 
127. 


1380. Add. Annolation :—Refd. Bennett v. White- 


head, [1026] 2 K. B. 380. 


1395. Add. Annotation :—As to (2) Refd. Australian 


Bank of Commerce v. Perel, [1926] A. C. 737. 


Annotations :--Distd. Reckitt. v. 
Barnett, Pembroke & Slater [1929] A.C. 176. 
Refd. Julovds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 J. J. 
k. B. 609. 


1435a. ———.}—LAURIE & MoreEwoop v. DUDIN 


(JOHN) & Sons, No. 1148a, ante. 





In an action to recover for work & 
labour in pressing a quantity of 
straw, evidence showed that deft. wags 
of opinion that the straw was not In 
a fit condition to be pressed, & that 
he only consented to have the work 
done on pltf. offering to buy the straw, 
& that pltf. subscyuently made a sale 
of the straw which was delivered at 
his request :—Held : Itf, was pre- 
cluded from setting up the unmerchant- 
able condition of the straw in answer 
to deft.’s counterclaim for the price 
agreed to be paid.—PEPPARD v. Woon, 
PRPPARD wv. CAMERON (1924), 57 
N S. R. 222.-—-CAN. 


PART VI. SECT. eek eee 3.— 
« (&). 

m i. ——.}—MILLER wv. R., [1927] 

Exch. C. R.52; affd. (W928) 8.0. R.3818. 

—OAN. 


sn. Application of doctrine— Gua- 
rantee induced by fraud—Delay in 
repudiation.|—A. was induced to gua- 
rantee a debt by fraud of debtor. 
On learning of the fraud from the 
creditor he did not repndiate the 
guarantee :—Held: it was afterwards 
too late to set a defence based on the 
fraud.—MANTLE LAMP Co. oF AMERICA 


PART VI. ad apie 3.— 
: i. 


so. Delay in taking  security— 


Creditor estopped from relying on ee~ 
ment by debtor A give pacutiti te fee 
MOINTYRE, TRUSTEE v. CANADA METAL 


Co., [1925] 2 D. L. R. 889; 6C. B. R. 
630° GAN. s 


op. Delay by vendor in giving notice 
that goods not paid for by agent— Agent's 
drafts on principal duly met.}—In an 


action by pltf. co. against deft. co. 
for the price of goods :—Held:; the 
latter had accepted the London 
ngency’s drafts for the goods In the 
belicf that the amounts due in respect 
thereof had been paid to pltf. co. & 
pitf. co. had by its conduct Induced 
deft. co. to believe that such was the 
case, & was not entitled to recover.— 
SOPWITH AVIATION & EKENGINEBRING 
Co., Lip. v. Magnus Motors, Ltb., 
11928] N. Z. L. R. 433.—N.Z. 


PART VI. SECT. 3, SUB-SECT, 3.—- 
F. (a). 


8 i, ——--—- Adoption of one of tuo 
alternative remedies.) — WUTCTIISON =v. 
PAXTON, [1928] 4 D. L. RR. 704: 68 
O. L. R. 74.—-CAN. 


PART VI. gal 7 aaa 3. 


e 


sq. Spreal contract denied-—Not avail- 
able to dcfcat claums.| —STOOK v. GREAT 
WESTERN [vy. Co. (1858), 7 C. P. 526.—- 
CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
F. (c). 


h i, —— .)--Re KRARNEY’S HSTATE, 
WHITEHURST, APPELLANT (1927), 27 
S. R. N.S. W. 386; 44N.85S. W. W.N 
117.—AUS. 


h ii. -l—Where a vendor, on 
default of payment of an instalment of 
the purchase price of land, takes out 
an order nisi for foreclosure, ho 
cannot afterwards proceed by way of 
execution against the purchaser.— 
STANDARD TRUST Cn. v. LITTLE (1915), 
31 W. L. R. 769. —CAN. 


PART VI. Boneh 3, SUB-SECT. 3.— 





sr. Natwnaléy of party.|—Where 


pitf. was ignorant when he made a 
contract that deft. was a person of 
ented ongn & that under War 
Legislation & Statute Law Armend- 
ment Act, 1918, s. 6, the contract was 
Ulegal:—Held: in an action for 
breach of contract, deft. would be 
estopped fron alleging that the con- 
tract was void on account of his 
cnemy origin since the deft. well 
knew that fact.—-BRANIGAN v. SARA, 
[1924] N. Z L. R. 481.—N.Z. 


PART VI. oe ae ee 3.~- 
- (GC). 

h i. ———-. }—-WELLRAND 0. WALKER 

(Man.) (1911), 16 W. L. R, 408.—CAN. 


PART VI. SECT. 3, SUB-SECT, 3.— 
H. (a.) 


1488 i. A form of acquiescence. }— 
GOBINDA RAMANUJ DAS MORANTA vv. 
ItAM CHARAN Das (1925), I. Li. BR. 52 
Calc. 748.— IND. 


tik.—— ———. ]-— HUTCHINSON 
BROTHERS & Co., Lirp. v. PERKINS 
(B. C.) (1908), 8 W. L. R. 16.—CAN. 


st. Claim to distinetive colour dcsign— 
Objection not raised in previous pro- 
ceedings. J—PItf. co... which had adopted 
a certain design of contrasting blach 
& white colours for the pamting of its 
cabs, dissimilar to any previously in 
use in the eity in which it conducted 
its operations, sought by injunction to 
restrain defts. from using cabs painted 
a similar design of contrasting blue & 
white, on the ground that, although the 
respective cabs might readily be dis- 
tinguished in daylight, those of defts. 
were so pot up as to be calculated, at 
might, to deceive people into believing 
them pltfs." cabs. No instance of 
actual deception on defts.? part was 


Cases 1439—1610a. 
1439. Add. Annotation :—Refd. Re Wait, [1927] 
1507. Add. Annotation : — Mentd. 


1540. Add. Annotation :—Mentd. Grant v. 


1549. Add. 


1602. Add. Annotation :—Refd. 


1 Ch. 606. 
Lowther  v. 
Harris, [1927] 1 K. B. 393. 


1537. Add. Annotation :- -Refd. R. v. Essex JJ., 


Ex p. Perkins, [1927] 2 K. B. 475. 
went, 140 L. T. 330. 


1542. Add. Annotation :—Mentd. Benton v. Camp- 


bell, Parker, [1925] 2 K. B. 410. 


Annotation : --Refd. Bernard _ v. 
Williams (1928), 139 L. T. 22. 


1550. Add. Annotation :—Refd. Huddersfield Fine 


Worsteds v. Todd (1925), 42 T. L. R. 52 


1556. Add. Annotation :—Refd. Sowerby v. Juind- 


say (1928), 44 T. L. R. 501. 


1557. Add. Annotation :—Refd. Macaura v. North- 


ern Assce., [1925] A. C. 619. 


1559. Add. Annotation :—Mentd. Tarn v. Scanlan, 


Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller (London) v. I. R. Comrs. 
(1927), 44 T. L. RR. 53. 


1561. Add. Annotation :~-Refd. Albemarle Supply 


Co. v. Hind, [1928] 1 K. B. 307. 


1601. Add. Annotations :—Mentd. Ouellette v. 


Canadian Pacific Ky., [1925] A. C. 569; 
Gilbert v. Gilbert & Bougher (1927), 96 L. J.P 
137; Auchteroni v. Midland Bank, [1928] 2 
K. B. 204; Tilling-Stevens Motors +. Kent 
County Council & Transport Minister (1928), 
139 T.. T. 265; Shotts lron Co. 7. Curran, 
[1929] A. C. 409. 

Guildford 
v. Goss (1927), 136 L. T. 725. 


Trust, 


ENGLISH AND EMPIRE 


Der- ; 


1610a. 


DicEest SUPPLEMENT. 


of Commerce v. Perel, [1926] A. C. 737; 
Jones v. Waring & Gillow, [1926] A. C. 
670; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. BR. 264. Mentd. Lloyds Bank 
v. Chartered Bank o!1 India, Australia & 
China (1928), 97 L. J. K. B. 609; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
m. B. 244. 


1605. Add. Annotation :—Refd. Lloyds Bank v. 


Chartered Bank of India, Australia & China 
[1928] 97 L. J. K. B. 609. 


-|—Defts. received a consignment of 
wheat & issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards defts. issucd a 
second delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 
signments of wheat. B. having afterwards 
become insolvent :—Held: defts. having 
been guilty of culpable negligence, & such 
negligence having been the proximate cause 
of pltfs. loss, were cstopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, & were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B.—- 
COVENTRY v. GREAT TASTERN Ly. Co. 
(1883), 11 Q. B. D. 776; 52 L. J. Q. B. 694 ; 








1604. Add. Annotutions :—Refd. Australian Bank 


proved, nor was any fraudulent. 
intention of their part to mislead the 
public established :—ZHeld ; pltf. hav- 
ing, in previous proceedings, concurred 
ww the painting of defts.”’ cubs in a 
particular desiyzn & colour now had 
no ground for complaint.—BLAcK & 
Wintk CABS, LYp. vv. NICNOLSON, 
NICHOLSON v. BLACK & WHITE CABS, 
Lrp., [1928] N. Z. tL. R. 273.—N.Z. 


PART VI. SECT. 3, SUB-SECT. 3..- -- 
H. (b). 





D 1. -]--The equitable principle 
prohibiting a party from lying by & 
reaping the benefit of the expenditure 
of another’s money on his property, 
applied.~-PUBLIC PROPERTY TRUSTEES 
v. GILLIs (1881), 14 N.S. RR. (2 R. & G.) 
262.—CAN. 

1465 i. Works executed by local 
authority. |—SANDRINGHAM CLTry CORPN, 
Ym RAYMENT (19238), 40 C. LL. RR. 510; 
11928) V. L. &. 3125 [1928] Argus L. R. 
173.—AUS. 


1465 fi. ——--.]-—A municipal council 
prepared plans, specifications & 
estimates for the construction of a 
street formed or set out on private 
property. Before the notice to pro- 
verty owners provided for by the 

ocal Govt. Act, 1915, had been sent 
out, a contract for the work had been 
entered into by the council & the work 
commenced. In an action by one of 
the property owners for a declaration 
that the municipality was not. entitled 
to a charge on his land for the pro- 
portion of the cost of making the said 
street alleged to be due by him .— 
Held: pltf. had not by conduct waived 
compliance with the statutory pro- 
visions nor was ho by conduct estopped 
from asserting his rights.—DUNN v. 
SHIRE OF BRAYBROOK, |1928] V. Ju. R. 
454; [1928) Agus L. R. 286.-- AUS. 





49 L.. T. 641, C. A. 


PART VI. SECT. 3, SUB-SECT. 3.— 
H. (e). 

sw. Acquiescence of agent—TTolding 
goods as agent for sale-—Goods seized in 
erecution.J—Deft., having obtamed an 
order in a ct. of petty sessions agaist 
pitf.’s son, informed the police in charge 
of a distress warrant that the yudzment. 
debtor had a motor lorry at L.’s 
premises ; that he did not know its 
registered number, but that L. would 
point out the lorry to the constable 
executing the warrant. The lorry was 
seized on L.'s premises. It was the 
property of pltf., & was in the pos- 
session of LL. us his agent for sale. I. 
did not inform the police of pltf.’s 
clair, & refrained from giving any 
information of the seizure to pltf. until 
after the lorry had been sold. In 
an action by pltf. for conversion of the 
lorry :—Jleld : pltf. was not estopped 
by his agent’s silence or conduct from 
asserting that he was the owner of the 
lorry.—Mokr v. BARNES, [1928] 
V. L. R. 56.—AUS. 





PART VI. SECT. 3, SUB-SECT. 3.— 
I. (b) ii. 

m (p. 387) Citation :-—For ‘“ AQGRI- 
CULTURAL INSURANCE CO. OF WaA'TER- 
TOWN Vv. ANSLEY ” read “ ANSLEY v. 
WATERTOWN [INSURANCE Co.” 


PART VI. SECT. 3, SUB-SECT. 3.--— 
I, (b) iii. 


li. To nature of goods delivered. ] 
—Held: the purchasers were cstopped 
from alleging that the goods were not 
as contracted for.—J. I. CASE TMTRESH- 
ING MACHINE Co. v. MITTEN (Sask.), 
{1919} 3 W. W. R. 601; 49 D. L. R. 
30.—CAN. 





PART VI. SECT. 3, SUB-SECT. 4.— A. 
15896 x. ——.-.}—Deft. wished to 
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Annotation: Apld. Seton v. Lafone (1887), 19 Q. B. D. 68. 





_— nO a 





purchase a picce of land & approached 
S. for a loan of the amount which he 
required to make up the price. S&., 
without the knowledge of deft., obtuined 
from pltf. the money which deft. 
needed, & presented a nitge. 1 pltf.’s 
favour to deft. to sign. Deft. nover 
read the intge., but understood from 
the representations of S. that the 
writing which he signed was merely 
an acknowledgment of the receipt of 
the money froin S. who, he thought, 
was advancing 1:-—Jleld > the mtge. 
was not the deed of deft. & he was not. 
estopped from alleging that 1t was not. 
—CooriL v. CLARKSON, [1920] 2 D. L. R. 
493: {1925} 1 W. W. ik. 1094; 35 
B.C. R. 308.--CAN. 


1605 vi. ——--.}—Wherc taxes wero 
paid to a municipal cmployee who 
had no authority to receive them :— 
Held; the fact that the municipality 
kept its tax-receipt books, cashier’p 
stamp & tax rollin such a manner that 
the employee wus enabled to get 
possession of the books, etc... & give 
a receipt for the taxcs, dif not estop 
the municipahty from showing his 
luck of authority, even if it amounted 
to negligence, since such negligence 
did not occur in the transaction itself 
é& was not the proximate cause of the 
taxpayer’s payment of his taxes to 
the employee.—Ricnks v. CITY oF 
Moose Jaw, {1925} 3 D L. R. 1176: 
[1925] 3 W. W. R. 127.—CAN. 


PART VI. SECT. 5. 


1619 xii. -J}—The facts relied 
upon to cstablish an estoppel of any 
kind should be pleaded in any case 
in which it is intended to rely upon it.— 
HuGues v. J. H. WATKINS & Co.. 
[1927] 3 DL. lL. R. 302: 60 0. L. R. 
448; affd. (1928) 2 D. L. R. 176: 
61 O. L. R. 587---CAN. 





22. 
60. 


61. 


63. 
88a. 


146a. 


512. 


17 sii. : 
CULLEN (1866), 2 Ch. Ch. 

17 iv. —_—_— 
(B. C.), [1926] 1 W. 

sb. Judgment on promissory note 
taken for ** cash”? payment on agree- 


ment for sale of land—I ssue of execution 
on note before sale of land—PValid.}—— 


Vol. XXI.—Cases 22—556a. 


EXECUTION. 


Part 11—Matters Common to all Modes of Execution. 


Add. Annotation :—Refd. Weld v. 
(1928), 97 L. J. Ch. 399. 


Add. Annotations :—Refd. Capron v. Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929). 
141 L. T. 201. 


Add. Annotation :—Retd. Kayley v. Hother- 
sall, [1925] 1 K. B. 607. 


Add. Citation :—-[1925] 1 K. B. 607. 


Against co-surety—Judgment debt paid by 
surety.|}—Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 5, he must obtain 
the leave of the ct. under R. S. C., Ord. 42, 
r. 23, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt.—KayLEy v. HOTHERSALL, 
[1925] 1K. B. 607; 94L. J. K. B. 348; 182 
L. T. 468 ; 69 Sol. Jo. 310, C. A. 


Omission to claim costs.]|}—Where, 
at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
pltf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft. had been arrested under a ca. sa. for 


Petre 








Part Ill.—Particular 


Add. Annotation :— Generally, Refd. 


( The 
Point Breeze, [1928] P. 135. 


PART II. ‘SECT. 3. 


]}—CULLEN  v. 
94.—CAN. 

-]—Re MoLELANn 
. . 198.—CAN. 


ee tere 


315 fii. 








260. 
313. 


318. 


380. 


the damages only, & had paid them, & been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca. sa. for the 
costs.—-SMITH v. DICKINSON (1844), 5 Q. B. 
602; Dav. & Mer. 468; 13 L. J. Q. B. 151 ; 
per T. O. S. 368; 8 Jur. 1283; 114 E. R. 


Add. Annotation :—Refd. Re A Debtor, No. 
549 of 1928, [1929] 1 Ch. 170. 


Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 I. B. 771. 


Add. Annotation :—Refd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T.L. R. 99. 


Add. Citation :— sub nom. WALTER v. DAVIES, 
Ex p. GLAMORGAN (FORMER SHERIFF), J1 
L. T. O. S. 169. 


417a. Service of writ—On clerk in court.|—Held: 


not good.—ELILIson v. PICKERING (1803), 8 
Ves. 3193 32 EB. R. 377. 


Annotation :~ Refd. Ward v. Arch (1839), 8 Ju. J. Ch. 255. 
417b. Sheriff’s officer remaining in house— Until 


money paid.|—Moort v. BEAMONT (1795), 6 
Term Rep. 137; 101 i. R. 476. 


Forms of Execution. 


556a. 





.|—Ifonans 7+. Marks (1618), Cro. Jac. 
485; 79 E.R. 414. 


Annotations :—-Mentd. Layton v. Grindall (1709), 2 Salk. 643 ; 
Hooper v. Lane (1857), 6 H. L. Cas. 443. 


Soovit (1870), 13 N. B. R. (2 Han.) 16. 
—CAN. 


PART II. SECT. 15, "de tana 4.-— 
a) l. 


.Il—In the absence 
of special circuinstances, & where it 
was unlikely that leave to 
would be granted by the Privy Council, 
the Appellate Div. refused to stay 


MITCHELL (1878), 12 N. S. R. (3 R. 
& C.) 274.—CAN. 


PART II. SECT. A aadinaeiee 4.— 
A. (a). 

459 i. In action by third party.|— 
Where a third party brings an action 
against the sherii? for seizure of goods 
under an exccution & establishes a 





appoul 


COTTON v. DEMPSTER (Alta. 1925 
TW. W. Rt. 954.— CAN. becknee? 


PART II. SECT. 4, 
sc. HEwtension of time for filin 
renewal— Right of master in ehiniers 
to grant.}— Re RENEWAL OF A CERTAIN 
cae (1917) 1 W. W. R. 113.— 


PART II. mee 8, ee Le 
e (C), 





o i. -}--The assignee of a judg- 
ment debt can enforce ap esntion aake 
after obtaining leave under K. B. 
Rule 451, even though the assignment 
expressly purports to assign the execu- 
tion issued by the judgment creditor. 


TNATHMAY as CL acre 


aie, II. SECT. 8, SUB-SECT. 2. 

sd. Affidavit in support—Attachment 

property Oe preg CARO —Con- 
bit DP. OORE () 883), 


0 


fon 


PART II. SECT. 11. 


sf. Prior proceedings under Absconding 
Debtors Act.}\—Held: a subsequent 
execution was defeated.—KERR v 


J.8. 


exccution of a judgment for £2,801 
damages & £1,414 costs pending an 
application to the Privy Council for 
special leave to appeal & refused also 
to order that sccurity de restituendo 
should be given by the party levying cxe- 
cution.—FISMER v. THORNTON, [1929] 
App. D. 17. —§,. AF, 


PART II. SECT. 15, SUB-SECT. 4.-—- 
B. (a) ii. 

k i. Stay permiticd only as 
to amount involved in suit pending. ]— 
SCULLLI v. PLANTA (1928), 39 B.C. R. 
450.~--CAN. 


PART II. SECT. 15, SUB-SECT. 5. 

sj. Protection of successful party's 
interests.}—Upon motion by defts. for 
stay pending appeal :—Z/eld: the ct. 
had inherent jurisdiction to stay pro- 
ceedings, but a stay should not be 
granted unless defts. could devise a 
scheme by which pltfs. would be 
adequately protected.— BATTLE CREEK 
TOASTED CORN FLAKE Co, v. KELLOGG 
TOASTED CORN FLAKE Co. (1924), 55 
O. lis R. 127.—CAN. 


PART II. SECT. 20, SUB-SECT. 1.— 
A. (a). 
~.] — McDONALD 
RRA 








prim facie case of title as against tho 
execution debtor, the sheriff must prove 
a judgment as well as an execution.— 
KIRCHHOFFER v. CLEMENT (1897), 11 
Maun. L. R. 460.—CAN. 


PART II. as a caagoial 4.— 
. (a). 

q i. Onus of proof on 
sheruf—To justify scizure.|~— JOHNSON 
Dv. BUCHANAN (1896), 29 N.S. R. (17 
Jt. & G.) 27.--CAN. 


PART II. SECT. 21. 
494 i, When ordcred.| - UARt 
Rurran (1874), 23 C. P. 613.—-CAN. 
PART III, SECT. 1, SUB-SECT 1. 


506 i. In respect of what gudygment or 
order—Judgment for unstalments of pur- 
chase money.J—WoORTH v. DAVIE, 
[1917] 1 W. W. R. 615; 11 Alta. L. R. 
461.-—CAN. 


PART III. aaa 1 aia 4.— 
. ( ° 








Ve 


532 iii a. S. 2. Howarp v. Hier 
River TRADING Co. (1899), 4 Terr. 
L. R. 109.—-CAN. 

532 v. —~—-- -——.]}-—_SNARR v. WAD- 
DELL (1864), 24 U. C. R. 165.—-CAN. 


44 


G18; Bradlaugh v. Gossett 
Barton v. Fevion eee): 27. L. 8. 


Cases 5'74a—680. IINGLISH AND Empire Digest SUPPLEMENT. 
574a. ------ —-—.]—ANON. (1704), 6 Mod. Rep. t. lirekine (1888), 47 . L. 'T. 
105; 87 H.R. 864. 382: Fielding v. Thomas, [1896] A 


574b. 


Hast, 1; 104 HK. RK. 501; 


Burpyrr v. ABBOT, BURDETT v. COLMAN 


(1817), 5 Dow. 165, H. L. 


Annotations :—Consd. Harvey v. Harvey (1884), 26 Ch. J). 

Mentd. Launock v. Brown (1819), 223. & Ald. 592; 

Hobhouse Saeed Be ve ek 
e yy 


644, 
RR. 
Elphinstone (1831), 2.8 


Hansard (1839), 9 Ad. & El. 1; 
Gane (1840), 11 Ad. & Kl. 273 ; 
sy Kielley v. 

Gosset (1845), 10 7 B. 359; 
eandat (1845), 4 dL. O. S. 369; 
Gossett v. Howard Casa). 6 State Ir 


». Hampton (1858), 11 Moo. P. C. C. 347; 
Hep. Fernandez (1861), 
Dill v. Murphy (1864), 1 Moo. P. CG. C. 
A.-G. of New South Wales v. Macpherson (1870), L. R. 3 
warden (1879), 6 Q. B. 


(1861), 6 Il. & N. 717; 
N.S. 3° 


Yr. CG. 268; Rw. 


532 vi. — - ----— Harlver writ not 
renewed within year. arias OF Mon- 
TREAL Vv. TAYLOR (1864), 15 C. P. 107.- 
CAN. 

gi. —— —-.}+ HAMILTON PRo- 
VIDENT & LOAN SOOJKTY v. CAMPBELL. 
(1881), 12 A. R. 250.—-CAN 


PART III. aaa vi SUB-SECT. 4.-— 


fi. S. P. HINoKS v. SOWERBY (1879), 
4 A. R. 113.—-CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) ii. 


cow.J—-MCLEAN  v. 


sl. Not last 
2 Thom. 406.—CAN. 


WATSON (1858), 2 


PART HII. ey SUB-SECT. 4.-— 
iii. 

sn. Scisin wi fie.jJ—Ueld : not. sale- 
able under an oxcention against goods. 
- Dok d. Keoan v. CALHOUN (1843), 
1U0.C. 1. 157.—CAN. 

sp. Jntervsl of assignee of leasehold 
property un leas .j--Held : not saleable 
under an execution against. goods.--- 
Dor d. SIMPSON v. PRivAT (1848), 5 
UW. Cc. hh. 215.- -CAN. 

st. Interest in lund charged for main- 
tenance.|-—I7eld ; saleable under execu- 
tion.—RATHRUN v. CULBERTSON (1875), 
22 Gr. 465.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) iv. 

607 i. General rule.|— Dork d. AUBMAN 

». MINTHORNE (1846), 3 U. C. R. 423.— 


San 
608 iii. —GILBERT v. JARVIS 
(1869), 16 Gr. 265. ~-CAN. 


sv. Purchaser’ : interest in land under 
agreement to buy.j--A  purchaser’s 
interest in Jand which ho has agreed 
to buy is not bound by an execution 
against him. unless he has become the 
rE ened owner.—Hupson’s Bay Co. 

BuLLocKk Farms, LTp., [1925] 2 
W. W. R. 559.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) v. 

oi. -——— On homestcad trans- 
Jerred to wife.}--Whore a husband 
transfers his homestead to his wife, 
who becomes the real manager of the 
farming operations with him as her 
assistant, the crops grown by her aro 
not exigible under an execution, even 
though she admits that the farm has 
beon managed in such way because of 
the existence of the cxecution. — 


ee, 





STANDARD TRUSTS CO. v. BRIGGS, 

[1926] 2 DL R ae [1926] 1 

ae W. h. 832; 22 Alta. L. R. 113.— 
ay 


~- — ---— On wife’s farm worked 

by ae bor. ]1—Held : in the circumstances 
the crop belonged to the husband & 
sould be seized in execution.—PAREN- 


— - —-—.|--BURDETYr v. ABBOT (1811), 14 


379; 
Beaufort, Long Wellesley’» Case (1831), 2 Russ. & M. 639; 

Reaumont ». Barrett (1836), 1 Moo. P. CG. GO. 59; Stockdale 
Middlesex Sheriff’s 
Re Clarke 
arson saa 4 Moo. P.C. 
ite Mar tin, ler p. Van 


affd. sub 
Tf nom. paoa: 


EE. OR. 


Bedreechund tv. 


Wellesley tr. 614. Add. 


1842),2Q0.B. 615. Add. 


-638; Howard 


D.J: Bradlaugh LOY, 


| TRAU 2. Hantnis (1884), 3 Man. L. Tt. 
oO “tii, S. P. SLINGEKLAND v. MASSKY 


MANUFACTURING Co. (1894), 10 Man. 


L. It. 21.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 4.- 
E. (e) vii. 





ei. Interest 1n shares.|—SAYRK 
vu. GiLFoY, [1925] 1 W. W. kt. 992.— 
CAN. 

eii.- — Jutercst of vendor of land.j— 


A vendor who has retained the legal 
title as security for payment of his 
purchase money, has, until full pay- 
ment has been made, a_ beneticial 
intercst.1n the land which, coupled with 
the Jegal title, may be seized & sold 
under excoution, —WEILDMAN v. 
cra ies cae {19171 2 W. W. TR. 210; 33 
D. -K. 672. CAN. 

——-,J—-The provisions of Land 
mite Act (Alta.) are such, that a 
legal executaon agaist Jand cannot. 
bind an equitable interest in lands 
registered in the nume of a person 
other than an crecution debtor, some 
form of equitable exccution is necessary 
for the purpose.— SEAY «. TE Som- 
MERVILLE HARDWARE ('O., LTy., [1917 
ban W. RR. 1497; 33 D. L. RR. 508.— 


PART ill. SECT. 1, SUB-SECT. 4.— 
E. (6) viii. 

sa. Article claimed us fiature by thard 

porty— Interpleader issue directed — 
Fitteet of.J— Where an article seized 
under 4 writ of execution against goods 
is claimed by a third person as a fixture 
the directing of an interpleader issue 
with respect to it in no way decides 
that it is a chattel.-~FINDLAY vv, 
MER ae [1928] 1 W. W. RR. 457.—- 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (6) x. 

n i. —— lard to debtor’s solicitor— 
For payment of costs of action.|—Held : 
not Mable to attachment.—fFre Forr 
FRANCES Putp & PAPER Co. v. ‘ELE- 
GRAM PRINTING Oo., PHILLIPPS & 
SOCARTH v. LONDON GUARANTEE & 
ACCIDENT Co., LTp., [1925] 4 D. L. R. 
204.—CAN. 

fi, —— —— In name of wife & son.] 
—ROBERT DOLLAR Co. v. WALKER 
(1926), 36 B. C. R. 405.—CAN. 


PART HI. SECT. 1, SUB-SECT. 4.— 


E. (e) xiii. 
fi. -——-.]——Kassor v. EVANS (1900), 

8 Nfid. L. R. 396.- -NFLD. 
fii. ~ — Not ship sold under 


-{dmiralty qgudyment.J—VANEVERY v1. 
GRANT (1862), 21 U. C. RR. 542.- -CAN, 


PART Il. SECT. 1, SUB-SECT. 4,-— 
E. (e) xv 


q i. ——-.]—In order to be entitled 


C. 600; Heddon v. 


Kvans (1919), 35 T. L. R. 642 ; Pitchers v. Surrey County 
Council, [1923] 2 K. LB. 57. 

—— Original entry unjustifiable.|—-Parke 
& PERCIVAL v. EVANS (1615), Hob. 62; 80 
211. 
Annotations :--~Refid. Lee v. Gansel (1774), 1 Cowp. |: 

Sundon ev. Jervis (1859), 942. 

Annotation :—Refd. 
Growers v. Dering, [1928] 2 K. B. 174. 


Annotation :—Refd. 
Growers v. Dering, [1928] 2 K. B. 174. 


K. OB. & Kh. 


English Hop 


English Jlop 


Howard 2. Gossett, 680. Add. Citation :—sub nom. DICKINSON v. 
Te Pernice KITCHEN, 8 E. & B. 789; 120 E. R. 293. 

10 C. B. Add. Annotations :—Refd. The Feronia (1868), 

- 5. 487 | 1. Ro 2A. & HK. 65; Keith v. Burrows (1876), 


D. 722. 


to an excmption from execution with 
respect to the tools or umplements of his 
trade, debtor must have been actually 
following the trade at the time of the 
KOizZUre.—MCLEOD v. GIRVIN CENTRAT. 
TRLEPIHONE ASSOCN. (Sask.) 8) 
1D. 1. R. 216; [1926] 1 W. W. F 
—CAN. 

8 i. Automobile used carclusively for 
master’s business.|—-The judgment 
debtor, the salaried munager of a 
building co., claimed cxemption for anu 
automobile which he used exclusively 
& continuously in superintending the 
erection of houses by his co. in different 
pore of the city. The contract 
setweon him & the co. did not require 
hun to supply an automobile, & did 
not define his duties or the method to 
be followed in performing thom :— 
Held: the automobile was not oxempt 
under Exemptions Act, N.S. M. 1915, 
c. 66, s. 29 (f+), as amended by 1925 
Act, ¢@. 20.—GoLpsmrrg v. HARRIS, 
11928) 3 DL. RR. 478; [1928] 2W.W. Nn. 
401; 37 Man. L. lt. 389.—CAN. 


PART Ill. saa 1, SUB-SECT. 4.— 
- (6) xvi. 
o (p. 493) i. Part of proceeds 


consisting of mortgage.j—Le not 
exempt. —- Massry-Harris Co. »v. 








SGHRAM (1902), 5 Terr. L. KR. 338.— 
CAN. 

6 (p. 493) ii. ---— — ——- Whether pro- 
ceeds excnupt.j)—~-PURDY vw. Coluron 
(1908), 1 Sask. L. It. 288; 7 W. LR 
820.— CAN. 

d (p. 493) i, — —.J}--MASSEY 


McCLELLAND, BAKKER v. MCCLELLAND 
(1895), 2 Terr. _ It. 179.—CAN. 

d (p. 493) ii. P. Bocz v. SPILLER 
(1905), 6 Terr. > 'R. 225; 1WL. KR 
366; 2W. L. R. 280.—CAN. 

h (p. 493) i. ---A motion 
for final judgment for the sale of Jand 
under a registered certificate of judg- 
ment will not be granted unless ae 
has pleaded in his statement of claim 
or shown by affidavit that the land is 
not exempt as the homestead of the 
debtor. here a transfer of a home- 
stead 3s colourable only & the title is 
held upon a secret trust for the 
transferur, it does not deprive him of 
his right of exemption.—DAYHOLOS ¥. 
eae [1928] 1 W. W. R. 691.—CAN. 


k (p. 493) i. ——.}-Pltf. brought 
this action for a declaration that 
exccutions registered by deft. in the 
oxccution register in aland titles office, 
against the lands of pltf., were not 
i) charge or lien on certain land 
described, which pltf. claimed as his 
homestead, & for the removal of the 
executions from the registor :—-~Held : 
if pltf. had established that the land 
described was his ** bomestead,’’ within 
Kxeruptions Ordinance, it was so only 
for the time that it was occupied by 
the debtor & his faudly ; there might 
be a change; & any declaration would 





718a. Debtor’s goods sold by public auction— 
Debtor remaining in possession—Execution 
creditor present at sale.]|—Held : 
could not be taken in execution by such 
execution creditor.—WoOODERMAN v. 
pnock (1819), 8 Taunt. 676; 3 Moore, C. Ll. 


11; 129 B. R. 547, 


Annotations :—Refd. Aldred v. Constable (1844), 3 L. T. 
9. 8S. 299; Hickman v. Cox (1857), 30 L. T. O. S. 279; 


Barker v. Furlong, [1891] 2 Ch. 172. 


750. Add. Citation :—previous proccedings, 3 C. & 


YP. 524, N. P. 


ae eee 














apply only at the particular moment 
when made.—GILMORE wv. CALLIES 
1911), 10 W. L. R. 545.-—CAN. 


k (p. 493) ii. .J—VPitf. applied to 
have taken off the register of the title 
yf land transferred to her by her 
husband, 8 certain execution obtained 
yruinst her husband, on the ground that 
at the time of such transfer the land 
was her husbund’s homestead & as 
such exempt under Exemptions 
Ordinance. On the facts -—-7/eid : the 
lund was, at the time of the transfer tu 
pales her hushand’s homestead, &, 
herefore, exempt from seizure.--~H ART 
e. Ryg& (1914), 27 W. L. RR. 9. --CAN. 


k (p. 493) iii, ——.]---A homestead 
under Homesteads Act (Sask.) means 
the home of the debtor, the actual 
residence of himself & his family, & 
includes the lot upon which the 
dwelling-house is situate, according to 
the registered plan of the same:-- 
Held: Exemptions Act. s. 2 (10), 
applied.—OVERTON v. GERRITY (1916), 
34 W. L. I. 875.—CAN. 


k {D- 493) iv. Whether exemption 
ertends to members of family.)— 
MEUNIER v. DorRay (1905), 6 Terr. 
L. K. 194.—CAN. 


Li. -}—When debtor is in actual 
residence on certain property belong- 
ing to him, such property is primd 
facie exempt under Exemptions Act, 
R.S. S., 1920, & the fact that the wife 
of debtor happens to own a house 
that had been previously used as the 
family homo cannot deprive debtor 
of the right to claim the exemption.— 
SALTER & ARNOLD, LTD v. DILLMAN, 

m (p. 493) i. j-— 
BAKER ”. GILLUM ee 1 Sask. L. R. 
498; 9W.L. R. 436.—CAN. 


ee 











a ttenaneemaaaeneean! ee a me 


i, —— -J—McCLATCHIE v. 
McLrop (1890), 6 Man. L. R. 452.— 
CAN. 


q ii. ——— Exemptions Act, Alta.— 
Not applicable against Orown.)—R. 
v. O'BRIEN, [1924] 1 D. L. R. 222; 
[1924] 1 W. W. R. 104.—OAN. 


q@ iii. Rents c&: profits of.|-—The 
exemption of a homestead from seizure 
under execution does not extond toa 
the rents & profits thereof, beyond the 
personal property specified.—-WILKINS 
v. MINER (Alta.), [1927] 1 D. L. R. 286; 
[1926] 3 W. W. R. 778.—CAN. 


8 (p. 493) i. Goods of business—Carried 
on a elise of wife— Managed suey 
.|—MREAKIN : 
(1878), 28 C. P. 355.-—CAN. pier 
a (p. 494) i. Income of t -J— 
Deft.’s father devised Mae cetees as 
trustees upon the trust, among others, 
on a ey any oe gaa pert! the interest 
oO an 
the yards deta ber life. ae 
was made Dy the master {in chambers, 
directing the trustees to pay over the 
interest, from time to time accruing, 
se Fieapae hadi padi 2 Judgment creditor 
Oeearast v. ALLA 

9 P. R. 335.—OAN. ere) 
a (p. 494) fi. Goods of third party 
ect to landlord’s lien. }+—Where arcade 
belonging to a third party are subject 
to a landlord’s lien such goods are 


execution. in respect of a 
mMagistrate’s ct. judgment for arrear 





Vol. XXI.—Execution. 


the goods 
BAL- 


783a. ---——.|—FURBER Vv. 
L. T. 0. S. 259; 23 J. P. 38; 
45; TW.KR. 162. 

804. Add. Annotation :—-Refd. 
Bosworthick (1926), 136 L. T. 211. 

817a. -—--.]}—-Tocock v. LlonyMAN (1602), Yelv. 
G6; SOB. R. 5. 

Annotations -—Refd. Meriton v. Stevens (1741), 


Cases 718a—835. 


SruRMEY (1859), 3 
5 Jur. N. S. 


Bosworthick  v. 


Willes 


271: Giles v. Grover (1832), 9 Bing. 128. 


885. For ‘‘-—— - 





& finally ’’ read ‘* ——— —-—— 


Not finally.’’ 








pa re ee ene en A 


ront, without a separate action agaist 
the owner of such goods.- COLUMBIA 
FURNISHING Co. v0, GOLDBLATY, [1929] 
App. D. 27. ---S. AF. 

k (p. 494) i. ——-.—-RYERA t. 
MuRpPHY (1893), 3 ‘Terr. L. R. 169.— 
CAN. 


PART Ill. SECT. 1, SUB-SECT. 4.— 
E. (£) i. 


710 iii. ——.}—Re BANK OF MONT- 
REAL v. TANNAS, ‘TANNAS 0. BANE 
or MONTEREY: 11925) 3 D. L. hR. 1079. 


PART Ill. SECT. 1, 
E. (£) 


SUB-SECT. 4.-—- 
ii. 

p i. -—— Sale—No change of pos- 
seasion.|] —~ Judgment im favour of the 
execution ereditor affirmed. — PETFI- 
ae vu. THOMAS (1885), 12 A. R. 577.— 





ii. ——~ Of land.j—Where an 
agreement for the sale of land provides 
that in case the vendor becomes entitled 
to cancel the contract, he shall have the 
right to enter into & possess any 
improvements on the land, & to apply 
the net receipts therefrom upon the 
contract, the taking possession by the 
vendor will prevent the goods so 
possessed from being exigible under 
writs of execution against the pur- 
chaser.—Re CANADIAN Pact¥ia Ry. 
Co., CROWN LUMBER Co. v. MOK ENZLE 
(1916), 10 W. W. Ik. 1370.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 4. -- 
E. (£) iii. 

b i. -I—The fact that) goods 
exempt from seizure under execution 
are included in a chattel mtge. made 
by the debtor does not deprive the 
debtor of his right of exemption.— 
FINDLAY v. MENZIES, [1928] 1 W. W. Rh. 
457.--CAN. 


ei. - Not in posseasion of debtor— 
Onus of proof.;—On an interpleader 
issue between an execution creditor 
& a claimant of goods which, at the 
time of their seizure under the 
execution, were not in the possession 
of the execution debtor, the onus is 
on the execution creditor of showing 
that the execution debtor was the 
owner ot the goods or had an interest 
therein capable of being seized under 
the execution; & he must make out 
a primd facie case before the claimant 
can be put to proof of his case.--- 
STEWART v. CURRIE, CANADIAN PACTFIG 
Ry. Co. v. STEWART, [1928}1 D. . KR. 
842; [1928] 1 W.W.R. 206; 22 Sask. 
L. R. 361.--CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) x. 

g i. S. P. KILBRIDE v. CAMERON 
(1867), 17 C. P. 373.—CAN. 

g ii. S. P. Massey-HaArnis v. MOORE 
1905), 6 Terr. L. IR. 75.— CAN, 

k i. Transfer of property to triustee— 
In fraud of creditars—Attachment sus- 
tained.|-—THOMPSON v. ELLIS (1883), 
16N.S. R. (4 R. & G.) 307.—OAN., 


PART III, SECT. 1, SUB-SECT. 4.— 
E. (£) 








sd. Property of huaband--—Standing 

in name of iwife.j—Tn an action agatust 

aman & his wife, brought by an execu- 

tion creditor of the man, for a declara- 
nant 








re ae 


tion that certain property standing 
in the name of the wife was cxigible 
under the execution against the hus- 
bund :—Held: the facts & circun- 
stancos adduced in evidence did not 
warrant tbe inference that the husband 
intended to defraud creditors. Fraudu- 
lent intent should not be found except 
upon substantial grounds & upon clear 
evidence. ROBERTSON v. ROBINSON, 
11928)2 D. L. KR. 343; 62 0. L. R.12.— 
CAN. 


PART III. SECT. 1, 
E. (f) 


SUB-SECT. 4.-— 
xii. 

sx. Execution against hirer—EHquitable 
interest of third party un qoods.)-—Cir- 
cutnstances in which such interest was 
preferred to the cxecution creditor’s 
claim to the proceeds of the goods.— 
BLAGK »v. DROUILLLARD (1877) 28 C. 7. 
107.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xiv. 





~ 





m i. Furlures affired to 
mortgaged freehold.J-—-CARSON v. SIMP- 
~—- —,)-—FERRIE v. CLEGHORN 

19 U. GC. Lt. 241.-—CAN. 

n ii. —— CU. S. UL. C. c. 45, 8. 3-—- 
Effect of J}—-Ross v. SIMPSON (1876), 23 
Gr. 552. —CAN. 

n iii, -—--- .J-—Smirn, LTp. v. VAN- 
COUVER CREMATION Socrery (1914), 
29 W. L. R. 150; 20 D. L. R. 214.— 


n i. 
(1860), 


CAN. 
PART III. SECT. 1, SUB-SECT. 4.— 
BE. (f) xv. 
p i. ——~—.]—-GURNIY v. JAMES (1860), 
10 U. C. R. 156.—CAN. 
PART III. SECT. 1, SUB-SEOT. 4.-— 
E. (f£) xvi. 
si. ——~—- Assets in futuro.)— An 


execution on a peer of assets 
in futuro is invalid if issued without 
leave after application made under 
r. 451.—2te Smiry’s ESTatTr, CANA- 
DIAN GUARANTEH TRUST CO. Vv. 
DELISLE, [1924] 4 D. L. R. 1288; 
L1924] 3 Ww. W. R. 815.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.-— 
E. (g) ii. 


817i. Property still remains in debtor.) 
—RUSSELL v. Rew, 11928) 1 D. L. Ee. 
6238.—CAN. 

sy. Allachment under Absconding 
Debtors Act.}-—STARR v. MUNCKY (1845), 
3 N.S. R. (2 Thom.) 244.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.—- 
F. (a). 

ti. — -}--RAPELJE 

(SHERIFF) v. FINOH (1896), 14 U. CG. R. 

249.—OCAN. 


y i. Fight to place husbund or wife of 
debtar in possessvon.| ~Though Act 32 
of 1917, Ord. 25, r. 5, does not expressly 
forbid the appointment of the husband 
or wite of a debtor a3 a person in whose 
charge property attached inay be lett 
by the messenger, & husband who is a 
man of no standing & worth nothing 
is not a sutable person to place in 
charge of property attached in respect 
of a debt. of his wife.-—KoTzE v. JOHN- 
NON, [1928] App. D. 313.—-8%. AF. 


ee 





oo 


Cases 88la—1231a. 


ENGLISH AND Empire Dicest SupPLEMENT. 


881a. May be compelled to sell.|—-ANon. (1702), 7 1069. Add. Annotation :—Refd. Re Forder, Forder 


Mod. Rep. 118; 87 E. R. 1135. 


-]|—BoOTTOMLEY v. HEYWARD (1862), 7 1231a. —— 
H. & N. 562; 31 L. J. Ex. 500; 71. T. 44; : 
sub nom. BOTHAMLEY v. 
HEYWARD, 8 Jur. N. S. 1156. 


924. Add. Annotation :—Mentd. Lowther v. Harris, 


8838a. 





168 E. R. 595; 


[1927] 1 K. B. 393. 


954. Add. Annotations :—As to (3) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, ({1926] 1 K. B. 328. 
Generally, Mentd. Jones v. Waring & Gillow, 


[1926)} A. C. 670. 


1043. Add. Annotation :—Distd. Re Fredericke & 
Whitworth, Ez p. Hibbard, [1927] 1 Ch. 253. 





PART III. stand eee 4,.— 
s CG . 

e i. —--—- -—-—-.]— Where execu- 
tion has been levied upon goods, 
the sheriff is not bound to leave an 
Officer continuously in possession, & 
the absence of such officer, if satis- 
factorily explained, does not amount 
to such an abandonment of possession 
as will entitle other persons clai 
the goods to take possession of them.— 
Re Murpny (1927), 27 S. R. N.S. W. 
503 ; 44 N. S. WwW. WwW. N. 189.—AUS. 


PART Ill. oe 1, ieaecadan 4,— 
- (a). 

sz. Place of sale.})—-A sheriff cannot 
lawfully sell goods on deft.’s premises 
without his permission, & any person 
xoing on the premises to purchase May 
bo treated as a trespassor.—MCMastTeRr 
Cn (1839), 6 O. S. 16.— 


sa. Paymeni—What amounts to.|— 
CARRALL v. MONTREAL BANK (1861), 
21 U.C. Rt. 18.—CAN. 

sb. Setting aside sule—Aftcr con- 
jJirmation.)}—In the absence of fraud 
or collusion, a sale in execution, which 
has once been confirmed, cannot be set 
iside because the decree under which 
it was held was at first incorrectly 
drawn up, & has since been amcnded.— 
AGHA HUSAIN v. QASIM ALI (1925), 
1. L. R. 48 All. 94.—IND. 


PART III. SECT. 1, SUB-SECT. 4.—- 
Hi. (b). 


sd. Nolwiithstanding notice of alleged 
defect in execution.}—MOPHAIL  v. 
nee (1868), 7 N. S. R. 168.— 


PART III. SECT. 1, SUB-SECT. 4.— 
H. (i) ii. 

915 vii. -}~An execution 
creditor can take only the precise 
interest, & no nore, which the debtor 
possesses in the property seized.— 
OVERBY v. MCLEAN, [1928] 4 D. L. R. 
917 ; [1928] 3 W. W. RR. $28; 37 Man. 
L. R. 525.-—-QAN. 

ef. Purchaser cstoppced from cluiming 
goods as his own.J|—-RUTTAN v. WELLER 
(1855), 14 VU. Cc. Kh. 44.-—CAN. 


PART HI. sal i) SUB-SECT. 4.— 
° J ° 

940 iv. —— ~-——.J—MACFIF 0». 
HUNTER (1882), 9 P. It. 149.— CAN. 

sj. Proceeds not erceeding amount 
of landlord's claam.}—W here the sheriff 
sells goods for a sum not exceeding 
the land)jord’s claiin, & the execution 
ereditor claims the money, it is a 
sufficient answer to show that the land- 
lord has a good claim to the money, 
although it has not been paid over to 
him.—LAMBERT v. CLEMENT (1897), 
11 Man. L. R. 519.—CAN. 

sk. Payment of preference claim for 
wages—When wage-earner entitled to 
preference.}—C4AMPBELL vv. CLEUGH 
(1920), 28 . C. R. 352.—CAN, 











v. Forder, [1927] 2 Ch. 291. 


What amounts to.] — Where, 


under process of execution from a county 
ct., some goods of a stranger had been taken, 


the mere fact that the execution creditor 


told the bailiff that goods would be claimed 


by a third party, but that such claim was 


PART HI. SECT. 1, SUB-SECT. 5.-—A. 


o i, —— ~——.]--STREET v. GLASS 
(1840), 3 N. B. R. (1 Kerr) 165.—CAN. 

965 ii, ——— ——.]——HanrtT v. Rey- 
NOLDS (1863), 13 C. P. 501.—CAN. 

967 i. In respect of what goods—Not 
property sezced under Absconding 
Debtors Act.|—-STANTON v. JOHNSTON 
(1858), 9 N. B. R. (4 All.) 54.— CAN. 

967 ii. Not yoods of third party. 
—ROBINBON v. MCINTOSH (1899), 4 
Torr. L. R. 102.—CAN., 

a i. Ruyht of sheriff to inquire 
into claim.}—Where a landlord makes 
a claim for rent to be deducted out of 
the proceeds of an exccution, the 
sheritf is cntitled to a reasonable time 
to inquire into the demand; & where 
the tenant had donicd that any rent 
was due, & the landlord refused to 
allow the sheriff time to make the 
inquiry, the ct. refused the cost of an 
application to compel the sheriff to 
pay the rent.—NOWLIN v. ANDIGRSON 
(1849), 6 N. B. R. (1 All.) 497.—CAN. 








PART III. SECT. 1, SUB-SECT. 7. 
qa i. -—— --—.]--MAHON v. CROWE 
bene 28N.5S.R. (16 ht. & G.) 250.— 


q ii, -—— —--—— Sale boné fide.}—On 
an interpleadcr issue between a buyer 
of goods from an execution debtor & 
an cxecution creditor whose execution 
was in the hands of the sheriff prior to 
the sale :—Held: tho sale was bona fide, 
it, was followed by ‘‘an actual & con- 
tinued change of possession ”’ sufficient 
to satisfy Executions Act, R. 8. S. 1926, 
c. 52, 8. 2, &, the buyer’s absence of 
knowledge of the cxecution having been 
established, the buyer was entitled to 
the goods under the proviso in said 
sect.—-WIILSON v. MATIAEWSON BROS, 
& MAGERNIN, [1928] 3 D. L. &. 276; 
[1928] 2W.W.R.136; 22 Sask. L. BR. 
543.—CAN. 

sl. Assignec—A ssignment not filed.}— 
Held: the execution prevailed.--— 
CARSCALLEN v. Moopik (1856), 15 
Uv. C. R. 92.—CAN. 

sm. Want of notice of writ— 
Onus of proof.J—-Ross v. CREIGHTON 
(1890), 40 N, s. Rn. 131.—CAN. 


PART IJI. SECT. 1, SUB-SECT. 9. 


sp. Tr Ss VE, > e ate ep 
Creditors’ Relief Act, R. S. A 
1922 (c. 88), 8. 30, not applcable.}— 
TERMINAL GRAIN Co. v. SODERBERG, 
nae) 1D. L. R. 313; [1925] 1 
W. W. R. 9.—CAN. 


PART III. SECT. 1, SUB-SECT. 10.—A. 

1020 i. Refurn as evidence—Con- 
clusive against sureties.|—SHUTER v. 
GRAHAM (1848), 2 U. C. R. 164.—CAN. 

1 i. Prisoner not deprived of 
supersedeas.|—The issuing of a fi. fa., 
which is not. returned, will not deprive 
a prisoner of a supersedeas.—J ACKSON 
v BuLack, BAINBRIDGE v. BILACK, 
CaRVILL v. BLACK (1858), 9 N. B. R. 
(4 All.) 79.—CAN. 








not to be regarded :—Held: not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
make the execution 
liable-—-CRONSHAW v. 
H. & N. 911; 311. J. Ex. 277; 6L. T. 54; 
10 W. R. 323; 158 E.R. 738. 


creditor personally 
CHAPMAN (1862), 7 


sr. Indorsement of writ.)—It is 
@ condition precedent to an action 
wnder Cos. Act, &. 55, that an execution 
against a co. is returned unsatisfied 
in whole or in part; & to enable the 
action to be brought, even where the 
co. has become bkpt., a return is not 
sufficient unless it is indorsed on the 
writ as required by r. 629, & a certificato 
is filed as requred by r. 632.-— 
CROWDER v. COLEMAN, (1924) 1 D. L. RR. 
849; oie W.R. 374; 20 Alta. L. R. 


PART III. SECT. 1, SUB-SECT. 11. 

d i. Confircting claims.}—The ct. 
will not. grant a rule nist: to compel 
a sheriff to pay over money collected 
under execution where there are con- 
flicting claims to the fund, but will 
leavo the partics to their remedy by 
acuion.--Scorr vv. ANGUS (1854), 2 
N.S. Rt (James) 183.—CAN. 

e i For money realised by 
bailiff—Onus of proof.}—A sheriff 1s 
responsible for all money rculised by a 
bailiff in executing a ft Ja., where the 
balliff was appointed by & paid by 
the sheriff, & in an action against a 
sheriff for money realised on a ji. fu. 
by his bailiff & not accounted for, the 
burden is on the sheriff to prove that the 
bailiff wus appointed by the Licutenant- 
Governor in Council.—-Koss v. FIsitt, 
[1926}) 3 D. L. RR. 289; [1926] 2 
W. W. R. 422; 20 Sask. L. R. 553.— 
CAN. 

6 ii, —-~— Time for bringing—Public 
Officers Protection Acl, 1923 (e. 19).] 
— HOLDEN wv. MILBURN (Sask.), 
(1927) 1 PD. L. R.. 2713) [1926] 3 
W. W. RR. 701.-—CAN. 


PART III. SECT. 1, SUB-SECT. 12.—C. 











r i, -—.J--MaAY v. HOWLAND, 
irre“ & WEBB (1859), 19 U. C. RR. 66.— 
CAN. 

1230 v. —-~ .--A., after 


delivering an execution to a constable, 
took him down upon land owned by 
B., showed him hay owned by B., & 
said it was the property of C. The 
constable having seized the hay 
under an execution in a suit to which 
B. was not a party :—Held: A. was 
answerable for the consequence of 
what the constable did in obeying his 
instructions.—GRAVES v. SPRAGUR 
(N. B.) (1920), 53 D. L. R. 337.—CAN, 


1230 vi. -+—-Deft., having 
obtained an order in a ct. of petty 
sessions against pitf.’s son, informed 
the police in charge of a distress warrant 
that the judgment. debtor had a motor 
lorry at L.’s premises ; that he did not 
know its registered number, but that 
L. would point out the lorry to the 
constable cxecuting the warrant. The 
lorry was seized on L.’s premises. It 
was the property of pitf., & was in the 

ossession of L. as his agent for sale. 

. did not inform the police of pltf.’s 
claim, & refrained from giving an 
information of the seizure to plitf. 
until after the lorry had been sold. 
In an action by pitf. for conversion of 








1248. Add. Annotation :—Roefd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


1250. Add. Citations :—1 New Pract. Cas. 476; 
sub nom. ROLLS v. SENIOR, 7 L. T. O. S. 60. 


1281a. Sale without order of court—Sale not con- 
firmed.|—R. v. BLUNT (1828), 2 Y. & J. 120; 


148 E. R. 857. 
1334a. 





the Jorry :—J/eld;: deft. had so 
intermeddled in the distress as to be 
liable for conversion.— Mort v. BARNES, 
{1928] V. Iu. Rt. 56.—AUS. 

1248 i. Ratification by creditor— 
Whether giving rise to rability-—Wrong- 
ful se.zure.|}—-Where a sheriff acting 
under a valid writ, by the command, & 
as the servant, of the ct., seizes the 
wrong person’s goods, a subsequent 
declaration by tho execution creditor 
ratifying & approving the taking can- 
not alter its character & muke it a 
wrongful taking by the creditor.— 
BALLANTYNE v. McCuLtocn & Co. & 
Stuea (B. C.), 1927] 4 D. L. RR. 525; 
[192713 W. W. R. 148.—CAN. 


PART III. SECT. 1, SUB-SECT. 13.—-A. 

oi. —— After receipt of attachment. 
—~ Held: the sale could not be upheld, 
& the attachment must prevail.— 
Ritkey v. Nragara Distrror BANK 
(1866), 26 U. C. R. 21.~ CAN. 


PART II. SECT. 2, SUB-SECT. 2. 


st. Not after debt treated by creditor 
as satisfied. |—BANK OF Uprpik CANADA 
PN es (1850), 7 U. GC. R. 828.-- 


PART III. SECT. 2, SUB-SECT. 3. 


sv. Delivery of writ —Land bound from 
time of delivery.|} —Dow d. NissMITi1 v. 
WILLISYON (1844), 4 N. B. R. (2 Kerr) 
459.—CAN. 

sw. Proof of.j—-The sheriff's 
deed is prumd facie evidence that the 
writ was delivered to the sheriff & 
the land seized & sold under 1t.— 
MITCHELL v. GREENWOOD (1854), 3 
C. L. 465.—CAN. 


PART III. SECT. 2, SUB-SECT. 4.—C. 


1340 i. False relurn.|—YOUNQG ». 
can (SITERTFE) (1855), 4 C. LP. 537.—- 


PART III. SECT. 2, SUB-SECT. 5.—A. 


fi. —-- — Land of patentee of free grant.) 
—An execution against the lands of a 
patentoe under the Free Grants & 
Homesteads Act, It. S. O. 1887, Gc. 245, 
on a Judgement obtained for a debt 
incurred before location of the lands, 
does not. operate as & charge against 
the lands when sold by his devisee, 
even after the expiry of twenty years 
from the date of the location. —Ie 
BRATTY & FINLAYSON (1896), 27 O. TR. 
642.—CAN. 


1356 i. Land held under joint tenancy.) 
—-Lands were conveyed to a man & his 
wife as joint tenants & vot aa tenants 
in common :—Held : estates by entire- 
tics having been abolished, the joint 
estate was severable, & the interest of 
one joint tenant could be sold under 
execution.—Re Craia, [1929] 1D. L. KR. 
142; 63 0. L. TR. 192. —CAN, 


sx. Land held by tenant in common — 
Claim by other tenants in common. for 
rent received in excess.) —MCPHERSON ». 
eee (1883), 10 P. R. 140.— 








sy. ——.]—Under a judgment 
obtained against a person in a district 
ct. the registrar of the ct., in executing 
such judgment, may seize & take under 
a writ of execution the interests of such 
person in lands as a tenant in common 
& upon the writ. being forwarded to the 


Appeal from—Lies to Court of Appeal.) 
—SMITH v. TSAKYRIS, [1929] W. N. 39, C. A. 


Vol. XXI.—Execution. 


1358. Add. Annolations :—Mentd. British-American 
Tobacco Co. v. Jones (1925), 134 L. T. 405; 
Stumbles v. Whitley (1929), 46 T. L. R. 37. 


1380a, —— 


YvVe Gane wv, 


621. 


Registrar-General, it is his duty to 
note it on the folium of the register 
which certifies the title of the registered 
proprictor as a tenant in common.— 
dn re Guss (1927), 28 S. R. N.S. W. 
226; 45 N.S. W. W. N. 32.—AUS. 


sz. Land held by debtor at time of 
deuath—On ygudqment against repre- 
sentative.|—Lands & tenements held 
in fee simple by a debtor at the time 
of his decense, may be legally taken in 
exocution on «a judgment against his 
exor, or administrator, —FORSYTH v. 
TLALU (1830), Dra. 304.—-CAN. 


sh. HWstate in hands of executor— 
Judgment against debtor.| —In the Estate 
of CARTER, ASCOT TIMBER Co. Pry., 
LIP. v. CARTER, [1928] V. L. Ke. 290, 
{1928} Argus L. hk. 199.—AUS. 

gi. ~--—.]}— RUASELLv. RUSSELL 
(1881), 28 Gr. 419.—CAN. 

g@ ii. —-— -——.]}-—-PARKE v. RILEY, 
3 i. & A. 215.—CAN. 

& tii. By heir or devisee——RBefore 
execution wesued.|--Held: a bond fide 
purchaser for value would have a good 
tithe as against creditors.— Rem v. 
MILLER (1865), 24 U. C. R. 610.---CAN. 

sc. Land registered in name of debtor 
--Ounership vested un third party.jJ— 
Held: not executable. —- UNION 
GOVERNMENT (MINISTER OF JUSTICE) 
v. BOLAM, [1927] App. D. 467.-——S. AF. 


PART III. SECT. 2, SUB-SECT. 5.—*C. 


4 -——-. ]— After a intge. 
in fee has become forfeited by non- 
payment of the mtge. money, the 
milgee ’s interest in the premises can- 
not be sold under an execution against 
Jand.—Dokr d. CAMPRELL v. THOMPSON 
(18143), 2 Ont. Dig. 2610.—CAN. 


g ii. -—— Right of dower in equity of 
‘edemption. |—CANADTAN BANK OF COM- 
MERCE v. ROLSTON (1902), 22 C. L. T. 
232; 4 OL. R106; 1 OO. W. 1. 
351.—CAN. 

k 1. Interest of unpaid vendor.)-— 
The interest of an unpaid vendor of 
land made exigible under an execution 
against him by Land Titles Act, 
hk. S. A., 1922, s. 112, includes the 
legal estate as affected by the contract 
together with the rights of tho vendor 
under the contract; & it is that cstate 
& those rights which are bound by the 
writ, & may be sold by the sheriff.— 
MorRTON & COWRLL v. HOFFERT, 
[1924] 3 D. Iu. R. 163 [1924] 2 
W. W. BR. 529.—CAN. 


k ii. Assignee of purchaser under con- 
tract of sale.J—The equitable intcrest 
of an assignee from the purchaser of & 
ecoutract for the sale of land Is exigible 
under a writ of fi. fa. against the land 
of such ussignee.—-WARD ». ARCHER 
(1894), 21 O. R. 650.—CAN. 

sd. Deblor interested in land_held by 
wife —Interest sufficient to discharge 
debt. | —MACDONALD & Co. v. TEASDALE 
(1913), 24 O. W. ht. 534.—CAN. 

sf. What interests may _be_ seized-— 
Under amendment to Land Titles Act, 
a. 125.)/—-Foss v. STERLING LOAN 
(1915), 8 W. W. R. 569; 23 D. L. R. 
540: 8 Sask. L. R. 289.—-CAN. 


PART III. SECT. 2, SUB-SECT. 5.—G. 


sg. Timber.]—Where the owner of 
land sells the timber after a writ against 


693 








i. sy 








Cases 1243—1506. 


-.|—SmITtH v. TSAKYRIS, [1929] 


C. A. 
1405. Add. Annotation :—-Mentd. 
Ardrossan Harbour Co. (1926), 19 B. W. C. C. 


Paterson  v. 


1506. Add. Annotation :—Refd. Campbell v. Pollak 
(1927), 43 T. L. R. 495. 


his land is placed in tho shcriff’s hands, 
& the purchaser cuts down & removes 
the timber before an injunction is 
obtained, he is accountable to the 
execution creditor for such timber.— 
areal ». SAGE (1865), 11 Gr. 239.— 


PART III. SECT. 2, SUB-SECT. 7. 


: Where prior assignment 
for benefit of creditors.|-—B. made an 
ussignment to C. for benefit of his 
creditors. Various executions were 
issued against B.'s lands & notice 
thereof filed with the Registrar of 
Titles. C. applied for a certificate 
of title to B.'s lands :—-Held: registrar 
must issue the certificate without 
endorsing thereon the executions of 
which he has received notice.—Re 
BROOKS (L900), 12 W.L. bt. 303.—CAN, 
ai. Kffect as against assignment 
for benefit of creditors.|—-MCINTYRE v. 
SHAW (1866), 12 Gr. 295. —CAN. 

a ii. Effect as agaunst umrecorded 
dced.|—-GRINDLEY v. BLAKLE (1886), 
19 N.S. R. (7 R. & G.) 27; 70. L. T. 
50.—CAN. 

c i. —-— “ffect on judgment mort- 
gage.| —Held > a judgment mtge. did 
not obtain priority over a judgment 
registered under 3 & 4 Vict. ec. 105, 
but not re-registereod within five years 
next before the registration of the 
Judgment mtge.—Remw v. MILLER, 
[1928] N. I. 151.—IR. 


e i, Judgment for alimony. -— 
Where, at the time a judgment for 
alimony is registered against the hus- 
band’s interest in certain land held by 
him under an uncompleted agreement 
for sale, he is in @ position to compel 
specific performance of the agreement, 
the judgment is a charge ou the hus- 
band’s intorest; & if, subsequently 
to the registration of the Judgment, & 
with knowledge of it, the vendor 
accepts from the husband a quit- 
claim deed of all of the latter’s estate 
& interest in the land, the vendor 
holds that interest subject to the charge 
until the charge is extinguished.— 
BRIGGS v. CARSON, [1924] 4 D. L. R. 
774; [1924] 3 W. W. R. 465; 19 
Sask. L. R. 59.—CAN, 

e ii. How far binding—Defendant 
mere conduit pipe to convey title from 
vendor to third aig preg Aas v. LYNCH 
Aue 11 N. 8. R. (2 R. & C.) 406.— 


e iii. 5 RR. S.c. 84, 8. 21— 
Effect of.J—LoispukRG LAanp Co. »v. 
TuTTY (1884), 16 N.S. R. (4 R. & G.) 
401.—CAN. 


tee Ls 























sh. Duty of registrar—-With noticc of 
writ of execution—Patent not issued fur 
lands entered as homesteud.|-—Re 
aa (1890), 1 Terr. L. R. 282.-— 


sj. Judgment not registered- —Priority 
of mortgage. |--MINERAL PRopuvtTs Co. 
v. CONTINENTAL TRUST Co. (1906), 37 
S.C. R. 517.—CAN. 

s (p. 571) i. .}—As between the 
execution creditors of a vendor, & 
the assignee of his interest under an 
agreement of sale, whose assignment 
was acquired subsequently to tra- 
tion of the exccutions :—Held: the 
instalment of purchase-money paid 
into ct. should belong to the execution 
creditors, but as the money had been 





Cases 1§24—1578a. 


1524. Add. Annotation :—Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, {1926} Ch. 992. 


interest—Amendment— 
Costs.]|——Kipp v. TALLENTIRE, [1877] W. N. 


1552a. 





Equitable 
21. 


1564a. Issue into county palatine—Indorsement 

for less than £50.)—-BROWN v. M‘MILLAN 
10 L. J. Ex. 147: 
151 E. R. 736; sub nom. BRown v. MACMIL- 
LAN, SAME v. MACPHERSON, 8 Dowl. 852; 


(1840), 7 M. & W. 196; 


H. & W. 46; 4 Jur. 1090. 


1577a. 





4 Moo. P. C. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


| 1569. Add—ANON. (1774), Lofft, 390. 


1576a. When completed.]|—Owen v. OWEN (1831), 
2B. & Ad. 805; 109 BK. R. 1341. 


Whether defendant discharged.]|— 
HODGSON v. TOWNING (1837), Will. Woll. & 
Dav. 53; sub nom. ANON., 1 Jur. 84. 


Annotation arene, Age Kurboolie Mahomed v. R. (1843), 


1578a. Right to break outer doors.]—MAaLEVERER 





obtained under execution, it should 
be treated as money realised from the 
sale of the vendor's interest, & being in 
the sheriff’s hands should be subject to 
distribution under Creditors’ Relief 
Act.—MORTON & COWELL v. HOFYERT, 
(1924) 3 D. L. R. 16; 2 W. W. R. 
§29.—OAN. 


PART III. SECT. 2, SUB-SECT. 8.-—A. 


1459 i. Right to possession—As against 
third partics in possesston—Not asserting 
title through debtor.|—EDWARDS v. BEN- 
NETIT (1869), 5 P. R. 161.-—CAN. 


1459 li. —— Possession taken 
forcibly. |—DOE dad. PROK v. Rok (1845), 
2 U. C. k. 27.—CAN. 


sm. Duty of sheriff to retain.]—-DOE 
d. CREW v. CLARKE (1841), 1 Ont. Dig. 
233.—CAN. 





PART Ill. SECT. 2, SUB-SECT. 10.—A. 


a (p. 576) f. —-—— Mortguge not 
registered, |—MOFFAT v. GROVER (1855), 
4C. P. 402.—CAN. 


a (p. 576) il. In hands of 
receiver.)--A judgment creditor can 
sel] properties in the hands of a receiver 
of the ct.. in execution of a mtge. decree, 
although the receiver, who was 
appointed subsequently to the institu- 
tion of the mtge. suit, was not made 
a party to the suit.—TOOMEY ». 
BHUPENDRA NATH Bose (1928), 1.1. RR. 
7 Pat. 520.—IND. 














h (p. ae ———.]— JONES v. JONES 
(1868), 15 Gr, 49.—CAN. 

bb (p. 576) i. Proof of—In 
ejectment on sheriff’s deed.J}—MORAN 1”. 


PATTON (1853), 10 U. C. R. 640.—CAN. 
bb (p. 576) ii, ——- —— ——.]-— 
DELISLE v. DEWITT (1859), 18 U. C. R. 
155.—CAN. 
bb (p. 576) iii. -—— -——- ——..]— 
CAN 


bb {pi 576) iv. Relation back.|— 
The title conveyed by a sheriff's deed 
to land, sold under an execution issued 
upon a judgment recovered in an action 
brought on a former judgment in the 
same ct., does not relate back to the 
time of signing the first judgment, so 
as to defeat a conveyance made 
between the times of signing the first. 
& second judgments. -—Doxr d. PEABODY 
v. MCKNIGHT (1838), 2 N. B. R. (Ber.) 
567.—CAN. 


bb (p. 576) v. To day of 
sale.|—Although a sheriff’s deed relates 
back to the day of sale, for the purpose 
of defeating intermediate conveyances, 
the vendee cannot bring ejectment 
until the execution thervof.—GaAVvVILLER 
v. BEATON (1862), 12 C. P. 519.—CAN. 


co (p. 576) i. —-— —— Into debtor's 
title.)—A purchaser of lands on an 
execution, is entitled to recover in 
ejectment against the debtor or his 
Puree tet ve without proof of the 
debtor’s title, or that he was in 
ossession of the premises.—MORAN vr. 
ATTON (1853), 10 U. C. R. 640.—CAN. 


cc (p. 576) ii. To growing crops 
on land sold.J—Crops growing at the 
time of the confirmation of a sheriff's 
sale of the land under an execution 
pass with tho land to the purchaser.— 
ANDERSON 0, StTasiuK [1926] 1 














D. L. R. 347; [1926] 1 W. W. R. 107 ; 
20 Sask. L. R. 269.-—CAN. 


cc (p. 576) fii. Right to claim 
partition.}-——An order made on the 
appln. of purchaser at a_ sheriff's 
salo of the interest. of ao husband, 
holding as joint teuant, for partition or 
sale was affirmed.—-Jte Craig. [1929] 
1D. L.R.142; 63 0. L. R. 192.—CAN. 


t (p. 577) i. ——- —— No tasue for 
two weeks. |-- A BELL ENGINE & MACHINE 
Works Oo. v. Scorr (1907), 6 Terr. 
lL. KH. 302; 6 W. 1. R. 272.—CAN. 








g (p. 577) i. Land held adversely 
by third party.J}—A sheriff solling under 
execution is not within the class of 
cases which apply to a person selling 
land held adversely by another.— 
DOULL v. KEEFE (1901), 34 N. S. Rh. 
15.—CAN. 

h (p. 577) i. Error in judg- 
ment.) —IJeld : the sheriff’s decd could 
give no title —VAREY v. MUIRHEAD 
(1831), Dra. 486.—CAN. 


h (p. 577) ii. Too much 
sold.j—Held : no ground for invalidat- 
ing the sale.—Dor d. HAaG&RMAN Uv. 
STRONG (1848), 4 U. C. R. 510.—CAN. 

h (p. 577) fii. Sale in 
separate lots.j—Held: permissible.—— 
Dok d. ROBERTS v. WATSON (1850), 6 
N. B. R. (1 All.) 675.—CAN. 


a (p. 577) iv. Part only 
sold— Duty of sheriff to designate portion 
offered for sale.J—KNAGGS v LEDYARD 
(1866), 12 Gr. 320.—CAN. 

h (p. 577) v. —— - Sale of un- 
divided interest in township _lots.J— 
RATIBUN » CULBERTSON (1875), 22 
Gr. 465.—CAN. 


h (p. 577) vi. —-— Time of salc.] 
—TJleld: the sheriff might sell at any 
time between the hours named in 27 
Geo. 3, c. 12.—DoE d. ROBERTS v. 
WaTSON (1850), 6 N. B. R. (1 AQ.) 
675.—CAN. 


h (p. 577) vii. —---— Sheriff dis- 
regarding judgment creditor’s instruc- 
tions—Bidding at once full amount 
instead of bidding gradually.J—Held: 
the judgment creditor had no ground 
of action against the sheriff.-_-MARKLE 
v. THOMAS (SHERIFF) (1856), 13 U. C. R. 
321.—CAN. 


h (p. 577) viii. —-— —— Proof of.}— 
Be v. MCNEIL (1863), 13 C. P. 189.— 
AN. 


h (p. 577) ix. ee ee 
Finitps v. LIVINGSTON & WIGHTMAN 
(1866), 17 C. P. 15.—-CAN, 


h (p. 577) x. Purchaser 
estopped from disputing validwy.)— 
FRRGURON v. FERGUSON (1869), 16 Gr. 
309.—CAN. 


(p. 577) xi. Effect of—Sale of 
equily of redemption—Purchase by 
assignee from execition creditor—Sub- 
sequent conveyance to dchtor.|-—CHITTIOK 
vw. LOWERY (1903), 24 C. L. T. 15; 6 
O. L. R. 547 ; 2 QO. W. R. 957.—CAN. 


h (p. 577) xii. Covenants. 
—The implied covenants between 
vendor & purchaser, including those 
eee by Land Titles Act, R. 8. S., 
1920 (c. 67), 8. 64 (2), do not come into 
existence where land is sold by the 
sheriff under execution.— ANDERSON 2®. 
Srasiuk (No. 3), (1927) 1 0. L. R. 

















rene nee 






































529 ; [1927] 1 W. W. R. 49; 21 Sask. 
L. R. 276.--CAN. 


h (p. 577) xiii. Right to proceeds 
—Tuv writs lodged with registrar.|— 
Re Tre Massty MANUFACTURING Co, 
v. Hunt, THe McCormick HARVEST- 
ING MACHINE Co. v. Hunt (1895), 2 
Terr. L. R. 84.—CAN 


h (p. 577) xiv. Under writ of 
execution lodged. prior to agreement for 
sale to third party—Priorities—A fidavits 
m support of confirmation of sale 


irregular.|—Re PRICE (1912), 21 W.L. R. 
299.— CAN. 


i. dd (p. 577) i. Lands sold subject to 

ancumbrances "'~-Whether subject to 
subsequent executions.) —- GRIESE 7. 
WALKER (1913), 23 W. lL. BR. 709: 4 
W. W. RR. 77.—CAN. 


sa. Confirmation of sale-—Right of 
appeal.|}—A local master, in con- 
firming a sale of land sold under 
execution, is not acting in a matter or 
an action in ct. but as persona desiynuta 
under Land Titles Act, R. 8. S., 1920, 
c. 67, & the only appeal is to the Ct. 


of pope Brae v. NOLLE, [1924] 
1 W. e R. 493.—CAN. 


sb. Distribution of proceeds of sale.|— 
The proceeds of a sale of land under 
execution when paid over to the 
registrar of the ci. are distributable 
by hin as if they were money in the 
hands of the sheriff distributable under 
Creditors’ Relicf Act. An appeal Hes 
to a judge from the registrar’s scheme 
of distribution.—CaUDWELL v. GEORGE, 
11926] 2D. L. R. 220; [1925] 1 
W. W. R579; 35 B.C. R. 134.—CAN. 


sc. fight to sell—To realise judgment 
of county court.|—Queen’s Bench Act, 
1895, rr. 804 to 806, do not authorise 
proceedings to be taken {n a summary 
way under them for the purpose of 
realising a rogistered judgment of a 
county ct. by sale of land, such rules 
being applicable only to judgments in 
the Q. B.— PROCTOR v. PARKER (1897), 
11 Man. L. R. 485.—CAN. 


ad. Affidavit of execution of transfer— 
Sworn before unauthorised person.}— 
JOHN ABELL ENGINE & MACHINE 
Works Co. v. Scorr (1907), 6 W. L. KR. 
272; 6 Terr. L. IR. 302.—CAN. 


sf. Proceedings to confirm sale—--~-How 
intituled.J— JOHN ABELL ENGINE & 
MACHINE WORKS Co. v. Scotr (1907), 
aw L. R. 272; 6 Terr. L. R. 302.— 








PART III. SECT 2, SUB-SECT. 11. 


1557i. Order of court—When court will 
set aside sale— equitahle grounds. |j— 
oe v. LEEMING (1827), Tay. 463.— 








1567 ii. ——- -}—CAMPBELL 
vy. SMITH (1863), 10 Gr. 206.—CAN. 

1557 iii. Notice of motion 
not given to purchaser.}—Held: the ct. 
would not interfere.—MCGILLIB v. 
ay a (1839), 2 Ont. Dig. 2662.— 








PART III. SECT. 3, SUB-SECT. 3.—A. 


sg. Proceedings after surrender—Set 
aside.J}—-WARD v. STOCKING (1825), 
Tay. 216.—CAN. 


v. SPINKE (1537), 1 Dyer, 35b; 73 E. R. 


79. 
inca: -—Mentd. Russel »v. lwel (L509) Cro. Eliz. 
657; asington’s Case (1600), Cro. El 750; Mouse’s 
cane (08), 12 Co. Rep. 63 ; Case of Parliament in Ireland 
(1613), 12 Yo. Rep. lit: Liford's Case (1614), 11 Go. Rep. 
46b; eirehae Z Dale Ce a ope 193; Simmons v. 
Norton Gen 31), 9 185; Cope v. Pe 
aed 3188: Cape: Sharpe (No. 2), (1912) 1K 


S78b. -—— After escape of prisoner.] — ANON. 
(1774), Lofft, 390; 98 KE. R. 709. 








1578¢. J—-Horxma v. NIGHTINGALE (1794), 
1 Esp. 99; 170 H.R. 292, N. P. 
1579a. Opening of door obtained by trick.]— 
Held: an unlawful entry.—ParKkE & PER- 
ee v. Evans (1615), Hob. 62; 80 HK. R. 
11. 
Annotations :-—Refd. Leo v. Gansol (1774), 1 Cowp. 1; 


Sandon v, Jervis (1859), E. B. & Hi. 9 

1579b. .|—ANON. (1695), 12 ‘Mod. Rep. 73; 
88 BE. R. 1172. 

1580a. ——— What is outer door—Whether hole in 

wall.|—Where it was proved that a hole in 
the outer wall of a house was not intended 
to have cither a door or window put into it, 
but was to remain open, so that the place 
should be used as a conservatory :—Held : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house.—-WHALLEY v. WILLIAMSON 
(1886), 7 C. & P. 294; 173 BK. R. 130. 

158i1a. .|--Rina v. Ilypr (1850), 14 LL. TT. 
O, 8. 377. 

1584a,. ——- -~——.]—-Held : valid.— ANON. (1702), 
7 Mod. Rep. 8; 87H. R. 1060. 

Annotation : —Apld. Sandon ». Jervis (1858), E. B. & KR. 935, 

1584b.. Window broken to take into custody.| 
—AHeld: valid.—LioyD v. SANDILANDS 
(1818), 8 Taunt. 250; 2 Moore, C. P. 207; 
129 I, R. 379. 

1615. Add. Annotation :—-Mentd. Cumberland v. 
pee Tram, Co. (1927), 20 B. W. GC. C. 

0. 

1658a. —-— More than amount of rent due—Re- 
delivery of surplusj|—-Several crops having 
been taken under an hubere facias possessionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft. after deducting the amount of 
rent due.—Dor d. UpTon v. WITHERWICK 
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(1825), 3 Bing. 11; 10 Moore, O. P. 267; 

3L. J.0O.8. 0. P. 126; 130 BE. R. 417. 

Annotation :—Refd. Kolly v. Webber (1860), 3 L. T. 124. 

1704. Add. Annotation :—Folld. Employers’ Lia- 
bility Assce. Oorpn. v. Sedgwick, Collins, 
[1927] A. C. 95. 

1706a. ---- --—- Payment of rent—How rent 
calculated.|—Upon a motion to set aside an 

ejectment & restore possession upon payment 

of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing.— Dog d. HARCOURT v. 
Ro (1813), 4 Taunt. 883; 128 BK. R. 579. 

1720. Add. Annotations :—Apld. Burrowes. v. Bur- 
rowes (1929), 141 L. T. 201. Refd. Capron v. 
Capron, [1927] P. 243. 

1753. Add. Annotations :—-Refd. Capron v. Capron, 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754. Add. Annotations :—Refd. Capron v. Capron, 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L.. T. 201. 

1754a. .|—Semble: arrears of alimony accrued 
due come within the scope of B.S. C., Ord, 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time.—CAPRON v. CAPRON, [1927] P. 
243; 96 L. J. P. 151; 1387 L. T. 568; 438 
T. L. R. 667 ; 71 Sol. Jo. 711. 

1758. Add. Annotation :—Refd. Re Nelson, Norris 
v. Nelson, [1928] Ch. 920, n. 

1769. Add. Annotations :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. Mentd. Dickinson v. 
Del Solar (1929), 45 'T. L. R. 637. 

1847. Add. Annotation :—-Refd. Capron v. Capron, 
[1927] P. 243. 

1855. Add. Annotation :—Refd. 
[1927] P. 243. 

1882a. S. P. Re Rusu (1870), L. R. 10 Hq. 442; 
39 L. J. Ch. 759. 


1900. Add. Annotation :—Mentd. Re Liloyd’s 





‘apron v. Capron, 


1912. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 2438. 


1944. Add. Citations :—sub nom. KinLEw v. Burts, 
2B. & Ad. 736, n.; 109 W. R. 1318. 
Add. Annotations :—Apld. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland v. 
Watkin (1832), 2 Moo. & S. 174; Cole- 
ee v. Layton (1833), 1 Nev. & M. K. B. 


& 


Part V.—Analogous Proceedings. 


2046. In the cross-reference before this case, for 2081. Add. Annotation :—Mentd. Akt. Ocean v. 


‘METROPOLIS’? read ‘“‘Mayor’s & CITY OF 


LONDON CourR?.’ 


PART III. SECT 3, SUB- SECT. 5.--A. 
a i. —— By mi Second writ 
1 LONEY (1842), 

S a i. = Where proof era no intention 
€@ province—- ip of property 
sufficient to satiefy de bt.}—Toorm %. 
BE eee [1928] 3 D. L. R. 38.— 


sk. Not granted—Debtor having 
et reac pb not les to execition. | 
ae 4 v OAR, 
(189%), 34 N. B. R. 619,- ‘au 


PART III. SECT. 5, SUB-SECT. 3. 
By whom signed & too 
By clerk of court d& not by 7 a 
ALLENAGH UV, DESBRIBAY (1360). 
Dig. 493.—-CAN. 


PART V. SECT. 1, SUB-SECT. 2.—A. 

sl. Magistrate's order for maintenance 
of deserted wife—A by county 
court. |—/Ifeld : a jadgment enforceable 
by the attachinent of a debt due to the 
husband,.---BROWN v. BROWN, Pata : 
DL. R. 314; [1927]; 3 W.W. RI 


38 B. O. R. 473,—CAN. 


Harding, [1928] 2 K. B. 371. 


sm. Judgment by caonsent—Not to be 
entered till subsequent date.|—Where a 
consent judgment. provides that it 
shall not be entered until a subsequent 
date the party for whom the judgment 
is given cannot in the meantime truth- 
fully mako the affidavit required by 
King’s Bench Act, 8. 759, for tho 
obtaining of wu garnishee’ order.—— 
Hopnains v@. HARRIS INVESTORS, LTp., 
9929) 1 PD. L. RR. 1893 (1928) 3 
W. W. i. 540. — CAN. 


Cases 2084a—2156. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


2084a. Person out of jurisdiction.|—R. S. C., 
Ord. 45, r. 1, contemplates both a garnishee 
& a debt recoverable within the jurisdiction. 

A judgment debtor had a balance in an 
English bank with foreign branches where 
foreign currency was in use. 
that a garnishee order obtained in England 
against the bank should extend to 
balances to the credit of the judgment debtor 
at its foreign branches :—-Held: the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order.—RICHARDSON  v. 
RICHARDSON, [1927] P. 228; 


125; 
Sol. Jo. 695. 


PART V. SECT. 1, SUB-SECT. 2.—B. 
n i. Making assignment in bank- 
ruptcy.J—Where ufter recovering a 
judgment the judgment creditor makes 
an assignment in bkpcy., & there has 
been no re-assigument of the judgment. 
to him, a garnishee summons issued hy 
him, on an affidavit which states that 
the judgment debtor is indebted to him 
in respect of such judgment, is a nullity 
& cannot be cured by acquiescence, 
particularly in the absence of knowledge 
on the part of the gurnishee.— LANIN 
v. ZAWISLAK & DEMOSKY (Sask.), [1927] 
2 W. W. R. 71.— CAN. 
PART V. SECT. 1, SUB-SECT. 2.—C, 
2077 ii. -}—An applica- 
tion to set aside a garnishee summons 
on the ground that the money attached 
is trust money & docs not belong to 
appect., will not be entertained.— 
THOMPBON v. FRASER (Sask.), [1926] 
3 W. W. R. 251.—CAN. 
k. Read now “ 2084a i. 
of jurisdiction.”’ 
l. Read now “ 2084a ii.” 
m. lead now “ 2084a fii.”’ 
n. Read now ‘ 2084a iv.”’ 
oO. Kead now “ 2084a v.’’ 


so. Debtor out of furisdiction---Writ 
obtained ex purte—Teave to execute.J— 
Pe a v. JONES, [1928] V. L. R. 24.— 











Person out 


sq. Company in liquidation. ]—-When 
a co. is in liquidation its funds are not 
subject to  garnishment.—RUDDELL 
GRAIN GROWERS ASS’N., LTD. v. 
CLEATOR & SASKATOHEWAN CO-OPERA- 
TIVE KLEVATOR Co., LTp., [1928] 1 
W. W. h. 222.—CAN. 


PART V. SECT. 1, SUB-SECT. 3.-—A. 
r(p.621)i.  -- ~-.]—~Money paid 
into ct. cannot bo attached by garnish- 
ing the clerk of the ct.—RoyanL BANK 
OF CANADA vt. VAN BUREN & MCKAY 
(Alta.). [1927] 1 W. W. R. 268.—CAN. 

r (p. 621) ii. -——- -——-.]--Moncey paid 
into ct. a8 compensation due to the 
dependants of a deccased workman 
under Workmen’s Compensation Act, 
3925 (c. $1), is not subject to arrest- 
ment.— WILLIAM Bamn & Co. v. 
CAMPBELL, [1928] S. ©. 314.--SCOT. 

r (p. 621) iii. Money denosited 
with returning officer )}-—-Held: not 
attachable.—CREAUWH tv. SUTITERLAND 
A die (1895), 3 Terr. L. R. 303.— 








k (p. 622) i. -——— -J—IIME »v. 
COULTHARD (1910), 15 W. L. HK. 288; 
20 Man. L. R. 164.-——-CAN. 

k (p. 622) il. For destruction 
of exempt property.J—Where a claim for 
damages for the destruction of exempt 
property has been converted into a 
debt, the amount thereof is not exempt 
from garnishment.—Ross v. ROGERS 
& CANADIAN NATIONAL Rys. (Sask.), 
(1927) 3 W. W. R. 169.—OAN. 


1 (p. 624) 1. ———- Deposit paid under 
agreement to  purchase.j—Judgment 
debtor by inemorandum in writing 











137 L. T. 492; 43 T. L. R. 631; 71 


It was claimed 1 Ch, 221. 


ossible 


96 L. J. P. 


2086a. ———.|—F'ASSNIDGE v. Frint & Son (1892), 
8T. L. R. 218. 


2107. Add. Annotation :—Refd. Re Pinto Leite & 
Nephews, £xz p. Visconde Des Olivaes, [1929] 


2108. Add. Annotation :—Expld. Re Clark, Clark 
v. Clark, [1926] Ch. 833. 


2121. Add. Annoiation :—Refd. 
Richardson, [1927] P. 228. 


2124a. Must be recoverable within jurisdiction.]—- 
RICHARDSON v. RICHARDSON, No. 2084a, ante. 


2156. Add. Annotation :—As to (1) Refd. Re Pinto 
Leite & Nephews, Fx p. Visconde Des Olivaes, 


Richardson vv. 


[1929] 1 Ch. 221. 


agreed to purchase from applts. 
(garnishees) lund on which 8 house 
was to be erected. He agreed to pay 
& paid to applts. £100 deposit & 
‘““ bulance ’? purchaso-inoncy when 
house is completed. No price was 
specified. It was not clear on the 
evidence whether the price had been 
subsequently agreed or not, but, on 
an account being rendered to debtor 
for £1,150, be said he would consider 
the matter, & continued to negotiate 
either as to the price or arrangements 
for payment until he was served with 
the garnishee order nisi, when he 
agroed to take the lund for £1,150 :-—- 
Held: the amount of the deposit was 
neither a debt owing or accruing from 
the garnishees to judgment debtor, 
the deposit was intended to remain 
with applts. until it was certain that 
negotiations for the contract. had failed, 
& was not subject to attachment. - 
MAYWALD ¥, RIEDEL, [1927] S A.S. RR. 
345.—AUS. 

m (p. 624). Revad., 11924] J D J... Kh. 
1154; [1924] 1 W. W. RR. 707; 18 
Sask. L. R. 158. 


m (p. 624) i. .}—The 
balance of purchase-money owing 
under an agreement of sale of land, 
though all overdue, & assuming that 
the vendor is able & willing to convey 
& that the contract contains the usual 
provisions as to transfer, free from 
encumbrances on Payineey of the 
purchase-money, but where no transfer 
has been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected & unconditional 
one.—REED v. RENTON & PEVTINGER, 
[1924] 2 W. W. R. 223.—CAN. 


m (p. 624) ii. —— Balance of payment 
to mortgagee wnder policy taken out by 
mortgagor.|-—A  hail-insurance policy 
taken out by a mtgor. on & crop 
growing on the mortgaged land pro- 
vided that al) Joss thereunder should 
be payable to the mtgccs., *‘ as their 
interests may appear’ & that the 
policy was held as collateral security 
to the mtge. On _ a loss occurring, 
the amount thereof was paid by the 
insurance co. to the mtgees., who 
applied part of it in payment of urrears 
then due on the mtge. & entered the 
surplus in their books ‘‘ to the credit 
of the mtge. account.’”? On being 
served with a garnishee order the 
mtgees. paid the amount claimed 
into ct.:—Held> the money in ct. 
should be paid to the garnishing 
creditor.—Royvat BANK OF CANADA 
v. KENWARD, [1925] 4 D. L. R. 905; 
[1925] 3 W. W. R. 549.—CAN. 


m (p. 624) fii. Purchase-money 
deposited in escrow.}—The purchase 
price of land deposited in escrow pend- 
ing the showing of proper title & 
delivery of the conveyance :—Held: 
garnishable, where there was no sug- 
gestion that there was any defect of 
title, or that there would be any obstacle 
to the execution & delivery of the 
conveyance.—HANKEY & Co., LTD. v. 
VERNON, [1926] 1 D. L. R. 684; [1926] 











1 W. W. R. 375; 36 B. C. R. 401.— 
CAN 


PART V. SECT. 1, SUB-SECT. 3.—B. 

sj. Afust be at time of issue of sum- 
mons.|—THORESON  v. BLAIRMORE 
ScHooL DistTricr Trustrrs (Alta.), 
(1927]3 D.L. R. 641; [1927] 2W.W.R. 

sk. Claim by dismissed servant.J— 
Where the debt alleged to be due from 
the garnishee to deft. was based on an 
oral agreement of service for one year, 
& deft. had been dismissed by the 
garnishee & had retained a solr., who 
wrote stating that deft. intended to 
hold the garnishee to his contract & 
threatoning legal proceedings, but no 
writ) had been issued at the time of 
the service of the garnishee summons : 
--Held: there was no debt due or 
accruing due from the garnishee to 
deft.— Mason v. McLEOD & FOSTER, 
[1925] 1 D. L. R. 7523 [1925] 1 
MIO RK. 165; 19 Sask. L. Rh. 221.— 


PART V. SECT. 1, SUB-SECT. 3.—E. 


2124 ii. ———.]— PARKER v. MOILWAIN 
1896), 17 P. R. 84.—CAN. 


PART V. SECT. 1, SUB-SECT. 3.—F. 


2131 = iii. .-]—Garnishce 
orders take cffcct only as against that 
which debtor can properly, & without 
violation of any other rights of any 
one else, grant.—CAMPRELL v. GEM- 
MELL (1890), 6 Man. J. lt. 355.—CAN. 


t i. Debi due to judgment debtor in 
hands of co-defendant.|—-Held: not 
attachable.—GILCHRIST Vv. WILEY 
(1881), 28 Gr. 425.—CAN. 


sl. Debt due from one partnership to 
debtor of another partnership—One 
ictal common to both firms.)— 

CCORMICK v. PARK (1859), 9 C. P. 
330.—CAN. 


so. Money lodged by candidate for 
election—Before election held.}—Moneys 
lodged by a candidate for election 
under Local Government Act, 1915, 
s. 127, are not, before the election has 
taken place, attachable as a debt due 
by the returning officer to the candi- 
date.—-Hunr v, BALFOUR, [1928] 
eae R. 488; [1928] A. L. R. 313.— 
AUS. 


PART V. SECT. 1, SUB-SECT. 3.—H. 
p i. Assignment of earnings of farm 
implement.J—An assignment of 25 
er cent. of the oo of a farm 
plement in favour of the vendor 
takes priority over a garnishee order 
attaching such carnings, even though 
the notice required to be given by the 
vendor was not served until after the 
service of the garnishee order.— 
TURNER YY. WATERLOO MANUFACTURING 
Co., [1926] 2 D. L. R. 706: [1926] 
nee W. R. 949; 35 Man. L. R. 472.— 


PART V. SECT. 1, SUB-SECT. 3.—I. 
2142 iv. ———.]-—-The word “ debts,”’ 





2169. Add. Annotations :— Refd. 
Liability Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. C. 95; Richardson v. Richardson. 


[1927] P. 228. 


2170. Add. Annotatians :—Folld. Employers’ Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A.C.95. Refd. Richardson v. Richard- 


son, [1927] P. 228. 
2170a. 











us used in Code of Civil Procedure, 
8s. 60, applies only to debts actually 
due; it cannot include debts, c.g. 
rent, which muy become due in the 
future. Reot which has not yet 
become due cannot be attached cither 
as a debt. or as an actionable claim.— 
LACHMAN @. JARBANDHAN (1927), 
iL... RR. 50 All. 507. —IND. 


PART V. SECT. 1, SUB-SECT. 3.~ J. 


¢(p. 633)i, — Amount of eremptimn 
—~Not affected by nayments made on 
account. | --CONTINENTAT. GUARANTY 
3ORPN, OF CANADA, LTD. rv. Horo 
pyskEe & CANMORE CoAL Co., Len. 
(Alta.), [1927] 1 W. W. BR. 401.— CAN. 

d (p. 633) i. Deputy sheriff dt 





gaoler.J—Er yp Bowrs (1896), 34 
N. 3B. R. 76.—CAN. 
d (p. 633) ii. —--- Workman-— -Dura- 


tion of employment.}—DomINnion LuM- 
BER & KUEL Co. t% KNarp, [1928] 2 
W. W. 2575 37 Man. Le R353 - 
CAN. 


e (p. 633) i. -—— —--.}]—On the 
proper construction of Dmed fruits 
Act, 1924, in acquiring under that Act 
dried fruits on behalf of His Majesty 
the Minister of Agriculture acts merely 
as the instrument of the Crown. The 
obbgation to pay for the fruits is upon 
the Crown & not upon the Minister us 
such, & therefore is not subject to 
attachment by garnishee proceedings. 
- - MILDURA CO-OPERATIVE FRort Co.,, 
Lrp. v. Noyew, He Noycn, Exp. 
MINISTER OF AGRICULTURR, [1928] 
aa 390; [1928] Argus lL. R. 234, 


r (p. 634) i. -}—Tho rule, 
whereby the remuneration of the 
holders of public offices is exempt from 
arrestment, applies to the wages of an 
ordinary workman in the employment 
of & Govt. Department.—MULVENNA 
a6 one ADMIRALTY, [1926] 8. C. 842.— 


t (p. 634) i, —-— -+~-Under 
School Act, R. S. A., 1922 (c. 51), a 
teacher’s salary is not a debt accruing 
due from day to day.——-THORESON Uv. 
BLAIRMORE SOMOOL DISTRICT TRUSTEES 











ft (Pp. 634) i. 
The pay of an 
attached to a British regiment serving 
in India, is not liable to attachment in 
execution of a decree of a civil ct.— 

(1925), I. L. 





Army surgeon.|— 
assistant-surgeon, 


PART V. SECT. 1, SUB-SECT. 4. 
sn. To what court—Court of division 


-'—Pltfs. had brought an 
action & had signed a judgment against a 
Russian co. in default of appearance. 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
C., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), s. 274. 
co. had been liquidated in Russia but this 
liquidation took no account of debts due to 
the co. by English debtors or by the co. to 
Iinglish creditors, & an order had since been 
made to wind up the co. in Mingland. 
English liquidator decided 


Vol. XXI.—Execution. 


Employers’ 


the judgment. 
success to have his name removed from the 
register :—Held : 


Cases 2169—2210a. 


C. had endeavoured without 


the judgment creditors 


were entitled to a garnishee order attaching 


Service 


922. 


The 


The 


not to attack 


where garnishee resules.|—Re SAVORD 
». DESJARDING, [1927] 1 D. 1. KR. 541; 
59 O. L. R. 645.—CAN. 


s. FRevsd., 17 Alta. L. R. 109. 





d (p. 637) i. —-—- ——.]—In an 
affidavit in support of a garnishee 
summons, deponent must swear 


positively to the indebtedness & the 
amount thereof, & if his affirmation 
as to the amount 1s upon information 
& belief only his previous positiveness 
as to the indebtedness 18 thereby 
qualified ; & as to a judgment debt. the 
affidavit must show not only the exist- 
ing indebtedness, but also the amount 
for which Judgment was recovered. 
Frost v. Rocuon & VERHELST, [1924] 
3 W. W. R. 422.—CAN. 


d (p. 637) ii, —-- -——.]--— An 
affidavit in support of a garnishee 
summons with respect to a judgment 
debt. need not state tho original 
amount of the judgment, but only the 
amount still due thereon.—PONTIUS v. 
SMituo & ConNAuUGHTY, [1925] 3 
DL. R. 513; [1925] 2 W. W. RR. 293; 
19 Sask. L. NR. 497.—-CAN. 


d (p. 637) iii. —~-~—, |-—AN 
affidavit for a garnishee order is not 
sulHeient, unless it states that it is 
founded upon information & belief, 
or that deponent has knowledge of the 
facts.— TILLICUM ATHLETIC CLUB Uv. 
Bureicrk [1925] 3 W. W. kR.368.—CAN. 

d (p. 637) iv. - -—— — --.] —Where the 
affidavit in support of a garnishing 
order states that the garnishee is a 
certain named bank, it describes the 
garnishee sufficiently -——VAN WaAs- 
SENAER v. ADAMS, [1927] 3 D. L. 
180; (1927) 2 W. W. R. 287; 
BC. R. 275.—CAN. 

d (p. 637) v. —-— —-.])~-An affi- 
davit for garnishing order before judgz- 
ment must state shortly & concisely 
the cause of action in common & plain 
language, & a garnishing order issued 
where the affidavit. filed is defective 
in this respect will be set. aside. -- 
HUAN v. Bogacy, [1928] 3 W. W. R. 
422.—CAN. 

h (p. 637) i. Time for swearing.) 
—The fact that the afudavit in support 
of a garnishee summons wus RworD 
before the action was begun, although 
on the same day on which the state- 
ment of claim was issued, 18 ground for 
setting the garnishee sunimons aside.— 
McPARLAND SEYMOUR, [1925] 4 
Db. L. R. 944: [1925] 3 W. W. R. 666; 
revag.. [1925] 4 D. L. R. 325; [1925] 
3 W. W. R. 256.—CAN, 


PART V. SECT. 1, SUB-SECT. 5.—B. 
q i. ——.)]—Service of a garnishoe 


na 





| 


money due to the Russian co. from a debtor 
of that co. in this country.—SEDGWICK 
Contins & Co. v. Rossta INsugavce Co. OF 
VETROGRAD, [1926] 1 K. B.1; 95 L. J. K. B. 
7; 1338 L. T. 808; 41 T. L. It. 663, C. A.; 
affd. sub nom. KMPLOYERS’ LIABILITY As- 
SURANCE CORPN. v. SEDGWICK, COLLINS & Co., 
[1927} A.C.95; sub nom. SepGwIicK, COLLINS 
& Co, Lrp. v. Rossta INSURANCE Co. OF 
PETROGRAD, 136 L 'T. 72. H. L. 


Annotations :—Refd. The Jupiter (No. 3) (1927), 137 L. T. 
333: Sabatier v. Trading Oo., [1927{ 1 Ch. 4953 First 
Russian Insee. v. London & Lancashire Insee., [1928] Ch. 


2188. Add. Annotations: —Refd. Richardson v. 


Richardson, [1927] BP. 2283; Douglass v. 
Llovds Bank (1929), 31 Com. Cas. 263. 
2210a. --— Not necessary to make judgment 


debtor a party.]|——-LEVENE v. MATON (1907), 


51 Sol. Jo. 538. 


summons set asidc, the copy served 
not having been a true copy.— 
LIVERGANT v. CAPITAL JOBBERS, LTN., 
11925} 3 W. W. kt. 719 —CAN. 


PART V. sa 1, SUB-SECT. 6.— 
- (&). 

2206 i. Claim by thud party—Duty 
of court —Rights of third party.J—Neld : 
when it is suggested by the garnishee 
on the return of an order nisi for the 
attachment of a debt that there is a 
claim by a third person in respect of 
that. debt the yustices should, in accord - 
ance with Justices Act, 1915, 6. 131, 
direct: such third person to appear & 
state the nature & partiewars of his 
claim; & where such third person 
appears, & his claim is disreyarded by 
the Justices, he has e right to be heard 
& is entitled to reviow an order of the 
justices as a “ person who § feels 
aggrieved ’? within sect. 150 of the same 
Act.—Houxr ov = BaLtrourn, 1928) 
V.U. 2.488; [1928] Argus L. R. 3h3. 

~AUS. 

h i. Affidavit of denial—Cross- 
eramination on—What questions must 
be answered.J—WILSON v, FLEMING 
(1900), 19 P. R. 203.—CAN. 


h ii. —— Attachment of Debts Act.|— 
There is strong authority for holding 
that a gurnishee has not the right to 
have a garnishee summons set aside 
on an application based merely on the 
ground that there is no debt. due from 
the gurnishee to deft., since Attach- 
ment of Debts Act, s. 8, makes pro- 
vision for determining such an issne.— 
SIMONSON v. SIMONSON, [1928] 3 D. I. 
R.313 (1928) |} W.W.T. 863; 22 Sash. 
IL. . 481.—CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 
B. (b). 





sp. Onus of proof.}--ADOLPH v. 
HIiLTon & STEPHENS (1907), 7 Terr. 
L. Rk. 407; 6 W.1L. RR. 119.—CAN. 


PART V. Seer. a eure 6.— 


ti. —— Jurisdiction of district court 
judge to set aside.J\—RABINOVITCH v. 
Frist, (1927) 3 b. L. R. 892; [1927] 
2W.W. 2.673, 21 Sask. L. K. 582.-- 
CAN. 

st. Debt not liable to be garnisheed— 
Indian Act, BR. S. C. 1906, ss. 99, 102.] 
—ARMSTRONG CUGROWEKRS’ ASSOCN. UV. 
Harris, [1924] 1 D. L. RR. 10433 1 
W.W. BR. 729; 33 B. C. R. 285.—CAN. 

sv. Error in forni..)}— ARMSTRONG 
Growers’ ASSOON. v. HARRIS, [1924] 
1b. L. R. 1043; 1 W. W. R. 729 ; 
33 B. C. KR. 285.--CAN. 


Cases 2279— 2526. 


2279. Add. Annotation :—Refd. C. I. v. C. F. W., 


[1928] P. 223. 


2280. Add. Annotation :—Refd. 0. L. v. ©. F. W., 


2350. After the word “Held” add “(Erun, J., jue80s,? eR 


diss.) 


Annotations :—For the annotations in the 
original volume substitute as follows :— 


Annotations :—Dbtd. Beavan v. Oxford (1856), 6 De G. M 
refer the opinion of Er 
udges (TURNER, J..J.). 
Scott v. Hastings (1858), 
633. Consd. Nicholls ». Rosewarne (1859), 
N.F. Bonham v. Keane (1861), 1 John. 
Dbtd. Pickcring v. Ilfracombe Ry. 
L. R. 3 C. P. 235; Robinson v. Nesbitt (1868), L. R. 

The opinion of the majority of the ct. in that 
case is no longer Juw (BOVILL, C.J.). 
tinental Union Gas Co. (1872), L. R. 7 Exch, 332. 
Pimchard v. Tomkins (1882), 31 W. R. 286. 
Watts v. Porter is itself unsound law, but Erur, J.’s 


& G.507. I 
other three 
Jervis (1856), 22 Beav. 1; 
4K.& J. 6 

6 C. B. N.S. 480. 
& H. 685. 


C. P. 264. 


sw. Who may apply.J—A_ “ person 
claiming to be interested in the money 
attached,’’ within Attachment of 
Debts Act, It. S. S. 1920 (c. 59), 8. 7, 
18 sone person, other than pltf., deft. 
or garnishee, who claums some interest 
in the money atiuched bv tho garnishee 
Sum mMOons.——PONTIUS ¥. SMITH & CON- 
NAUGHTY, [1925] 3D. L. R. 518; 
[1925] 2 W. W. 1. 293; 19 Sask. L. R. 
497.—CAN 

sy. —— }—Bovnp & ELam v. Kersey 
(B. C.), 1927] 2 D. Le R. G79; [192711 
W. W. R. 665; 38 BOC. RR. 342.—CAN, 


PART V. SECT. 1, SUB-SECT. 7. 


t i. Against prior assignment— 
Validity of assignmeni—T'rial of issue 
to determine-—Power to order.|-—PAQUEL 
Co., Lirp. v. Wrusk & KRANT (Alta.), 
[1927] 1 W. Ww. R. 685.-—CAN, 

t fi. Creditors Relief Act, R. S. 
B. C., 1924 (c. 59)./-—Vernon Hakp- 
WARE Co. v. REID & REINHARD (JB. C.), 
11927] 2 W. W. It. 117.—CAN. 


PART V. SECT. 1, SUB-SECT. 8. 

2242 ii, ——- ---—.]—~BRETHOUR »v, 
TAYLOR & BANK Ov MONTREAL (B. C.), 
11927] 3 W. W. R. 166.—CAN. 


2242 iii, -—— ———- After notice of 
assyynment of reversion. J—FOULDS +. 
a aie (1896), 11 Man. L. R. 300.- - 


sa. -—-- By judgment debtor -T'a 
sheriff.}--Held : payment by the judg- 
ment debtor to the sheriff of the amount 
of the cxecution did not entitle him 
to have the garnishees discharged.—- 


KOLEGA %. GHNSER (Man.) Maley 22 
W.L. R.197; 6 DL. R. 88. - CAN. 


f A. Jiistribution —Under 
Creditors Relief Act.|}—Wanrp (ItOBERT) 
& » LTD. v. WILSON (1907), 7 
W.L. it. 87: 13. B. 0. R. 273.—CAN. 


PART V. SECT. 2, SUB-SECT. 5.—A. 


2289 i, Fund a court—Paid under 
garnishee proceedings, J—-PRAT v. HITCH 
cock, JONAR tv. Hircucock, [1925] 3 
bd. Ih. R, 1142.-—CAN. 


PART V. SECT. 2, SUB-SECT. 6.- -A. 


sb. Costs of oltuining orders — 
On windingup of — company--By 
whom payable.Jj—Re SasKs'tciiRWAN 
CO-OPERATIVE ELEVATOR Co., Lip., 
DAVIDSON v., SWANSON (S.), {1928} 2 
W. W. R. 256.—-CAN. 


PART V. SECT. 3, SUB-SECT. 2.---D. 
2393 i. Right of assignor to fund.]-~ 





ee ee 


te to that of the 


ENGLISH AND Empire Digest SuPPLEMENT. 


construction of Judgments Act, 1838 (c. 110), is now held 
to be the law (Cuirty, J.). N.F. Re General Horticultural 


Co., Exp. Whitehouse (1886), 32 Ch. D.612; He Leavesley, 


693. 


v. Lumley (1858), 6 H. 


11891] 2 Ch. 1; Vacuum Oil Co. v. Hilis, [1914] 1 K. B. 
Refd. Hirsch v. Coates (1856), 18 C. B. 757 ; Croft 


L. Cas. 672; Baker v. Tynte 


B 
1860), 2B. & BE. 897. Mentd. Whistler v. Forster (1863), 


| 9454, Add. Annotation :—Refd. Ideal Films 


.F. Kinderley v. 


(1868), 
3 


N.F. Gil) ». Con- 
Dbtd. 


The caso of eo 
955. 


Fee DAVIDSON & SarrH, Ex p. LONDON 
GUARANTEE & ACCIDENT Co., [1925] 
2 D. L. R. 433.—CAN. 


PART V. SECT. 8, SUB-SECT. 4. 


ei. Compensation for de pendants 
of deceased workman.}—Money paid 
into ct. an compensation due to the 
dependants of a deceased workman 
under the Workmen’s Compensation 
Act, 1925, is not subject to arrest- 
ment.— WILLIAM BaIkb & Co., Ltb. 
v. CAMPBELL, [1928] 8. C. 314.--SCOT. 


PART V. SECT. 3, SUB-SECT. 6. 


sc. Order obtained without notice of 
prior assignment—Notice of assignment 
entered in accountant’s office. |—CorT- 
TINGHAM ¥. COTYINGHAM (1886), 1] 
O. KR. 204.—CAN. 


PART V. SECT. 5. SUB-SECT. 1. 


2448 i. Not execution but equitable 
relaef.|\—quitable exccution 1s a means 
of freeing exigible assets from impedi- 
ments in the way of execution & 
reaching them when such impediments 

revent them from being taken in 
he ordinary course; it will not be 
awardod unless it is reasonably clear 
that bencfit will be derived from the 
appointment of a roceciver.~-STRANG 
ve. BraL, [1923] 3 D. L. R. 1141; 52 
O.L kh. 208.—CAN. 


PART V. SECT. 5, SUB-SECT. 2. 


sd. Of master.|--The master of the 
High Ct. has no_ jurisdiction to 
make an order appointing a receiver 
by way of equitable oxccution.— 
a v. MURPHY, [1928] 1]. LR. 125.— 





se. ffect of County Courts Act, 
R.S.M., 1913, s. 57.}—Underthe above 
soct. county ct. judges in Manitoba 
have no jurisdiction to make an order 
for the appointment of a receiver if 
the order is, in effect, an injunction 
against deft. restraining him from 
recciving the moneys therein referred 
to.—MOolFARLANE. v, FRANKLIN, [1924] 
3D. L. R. 605; 2 W. W. R. 1036; 
34 Man. L. R. 293.—CAN. 

sf. .{clion commenced in one judicial 
districl—Appointment of receiver—Land 
in. another district.]}—INTERNATIONAL 
HARVESTER ('o., LTp. 0. KIRK, [1928] 
1W. W. RR. 303; 22 Sask. L. R. 485,-— 
CAN. 

» (a). 

2453 v. ——.}-A pltf. who holds 

a judgment on which ho is entitled 


Richards, [1927] 1 K. B. 374. 


2463. Add. Annotation :—Refd. Re Bueb, [1927] 
W.N. 299. 

2465. Add. Annotation :—Refd. Re Buch, [1927] 
W.N. 299. 

2502. Add. Annotation :—Refd. 
Richards, [1927] 1 K. B. 374. 


2526. Add. Annotation :—-Refd. Guatemala (Re- 
publica de) v. Nunez (1926), 95 L. J. K. B. 


Ideal Films v. 


to issue a writ of cxecution against 
goods only, & who sevks the appoint- 
ment of a receiver to take possession 
of the goods, must show (inter alia) 
that ho is entitled to have the goods 
seized, but that it is impossible owing 
to some impediment m law of deft.’s 
interest. —LANGSTAFF v. SQUIRRELL, 
[1924)2 D.L.1. 930; [192411 W.W.]R. 
1265; 18 Sask. L. R. 250.—CAN. 


2453 vi. ——.]}~—The ep poinuaent 
of a receiver by way of oquitable 
execution will not as a general rule 
be made, unless there cxists some 
special difficulty or legal impediment 
to obtaining exccution mn the ordinary 
course by garnishment of the debt 
due to the exccution debtor.—Royan. 
TRUST Co. v. KRITZWISER, [1924] 3 
aS R. 596 ; [1924] 2 W. Ww. fh. 760.— 


2453 vii. ~--.}—Before ao recoiver 
by way of oquitable execution can 
be appointed, there must be a legal 
right in the creditor to be paid out of 
the particular asset, which he cannot 
reach unless aided vy the ct.; but 
the creditor cannot by this p1ocess 
rouch a kind of asset not exigible 
under Jegal execution.—EATON  »v, 
BRANT (1924), 55 O. L. RR. 346.—CAN. 


2453 viii. ——-.]}—'THOMSON v. CUSH- 
ING (1889), 30 O. R. 123.—CAN., 

2458 ix. —-—.]}—Nova Scotia MIN- 
ING Co. v. GREENER (1898), 31 N.S. Ff. 
(19 R. & G.) 189.—CAN. 


sk. Whether granted as of right.}- 
lt is erroneous to assume that because 
property of a judgment debtor is not 
fable to the ordimary processes of 
execution, the Judgment creditor must 
be able successfully to invoke the 
equitable jurisdiction of the ct. to 
obtain realisation of the property.— - 
MATTHEWSON ¥. STREDICKE, [1924] 
ree L. R. 1085; 2 W. W. BR. 1099.— 


PART V. SECT. 5, SUB-SECT. 3.—C. 

ni. Legal estate vn remainder.}-—A 
vested interest in land subject to 
another person’s life estate does not 
constitulo a sufficient present interest, 
in land to justify the appomtment of 
a receiver witb a view to realisation.— 
MATIHEWSON v. STREDIOCKR, [1924] 3 
D. L. R. 1085; 2 W. W. R, 1089.-- 
CAN. 

qi. ——.}-BakNFS vv. SHARPE, 
(1924) 2D. lL. R. 1119; 2W.W 
462.—CAN. 


Vol, XXI,—-Execution. 


Case 2547a. 


Part VI.—Discovery in Aid of Execution. 


2547a. ——-— On foreign debtor —Temporarily within oe of order.|—PRActTICE NOTE, 


[1928] W. N. 209. 





PART VI. 


bh 1 Where an order 
ander Rule 478 (1) for the examination 
of a judgment debtor orders his attond- 
ance for cxamination, it is not necessary 
to serve him with a subpana under 
Rule 480; the service of the order 
& appointment on him with payment 
of conduct money is sufficient. But 
if such order provides only that he be 
prety exer ned & does not order him 
to attend for examination or to produce 
his books or documents, it is then 
necessary to serve a subpana to compel 
his attendance or to produce such 
books & ecouncnle as may be re ured 
--~GREAT WrsT LIFE ASSCE. V. 
Wriant, (1928] 4D... R. 144; [1998] 2 
W.W. RR. 94; 22 Sask. L. R. 409.—CAN. 


8 i. Mortgagor---Ailthough 
execution stayed.J—FRANCO-BEKLGIUM 
INVESTMENT Co. v. MCNAMARA (Alta.), 

a i. ———,}—Order made for 
examination, where it was disclosed 
that judgment debtor had purchased 
& pol in his wife’s name ccrtain land 
& had paid out money on account of 
the purchase price & for interest & 
taxes.—~-BEAU MONDE LADIES’ TAILOR- 
ING Co. v. GARRETT, [1925] 3 D. lL. R 
957; 57 O. L. R. 256.—CAN. 


a ii. —— Mother-in-law of judgment 
debtor: }~—Order made for examination, 














where it was disclosed that judgment 
debtor had made payments to his 
mother-in-law of sums which it was 
alleged she had lent him.—DBrau 
MONDE LADIES’ TAILORING Co. 2. 
GARRETT, {1925} 3 D. L. R. 957; 57 
O. L. R. 256.—CAN. 

bi. Transferee of land in another 
Province.}— CRUCIBLE STEEL Co. v. 
FFOLKKS (1912), 21 O. W. R. 302; 
30. W.N. 750; 1D. L. R. 381.—CAN. 


2552 i. Nature of examination.}— 
The questions should be limited to the 
scope of the order for oxamination.— 
FLANAGAN v,. ENGLAND, [1926] 3 
D. L. R. 360: £1926] 2 W. W. R. 428; 
20 Sask. L. R. 579.—CAN. 


2552 ii. Judgment on contract 
readjusting earlier contracts.) — On 
examination for discovery in aid of 
execution on a judgment recovered 
on a contract, debtor may be required 
to answer questions relating to his 
property & his dealings with it prior 
to the date of the contract sued on, 
where it is shown, even by evidence 
adduced on an application to a judge 
to compel debtor tuo answer the 
questions, that the contract had 
roplaced earlier contracts between the 
same parties & was merely o readjust- 
ment of a liability incurred prior to 
its date.—STaANDARD TRUST Co. v. 
WALTRR, [1926] 1 D. L. R. 86; [1926] 








1W. W. RR. 16; 22 Alta. L. R, 176.— 


CAN. 

st. Refusal to attend.|}—¥€K. B. 
Rules (Sask.), Ord. 33, contains no 
provision for compelling the attend- 
ance of a person ordered to attend for 
examination other than that contained 
in r. 480.—SASKATOON HARDWARE 
Co. v. McManos, [1924] 3 D. L. RH. 
344; 2 W. W. R. 809.—CAN. 

SZ. Non-atiendance on previous 
day waived.J--Where non-attendance 
on the day fixed by an order for deft.’s 
attendance for examination as a judg- 
ment debtor is waived by pltf., doft. 
cannot be committed for failure to. 
attend upon a subsequent day, tho 
effect of the order boing spent.— 
HYatTr v. OwWEns, [1927] 3 TD. L. R. 
563; 60 0. L. R. 489.—CAN. 


sa. Scope of cxamination—Ividence 
admissible as proof of ability to pay. ]-— 
On an application under King’s Bench 
Act, 8. 51 (a), the ct. has no jurisdiction 
to adjudicate upon the question of a 
fraudulent conveyance, yet the cir- 
cumstances under which the debtor 
has transferred his property may be 
considered for the purpose of assisting 
the ct. in coneluding whether the 
debtor’s failure to pauv his debts was 
due to inabihty or unwillingness to pay. 
- BELL v. LONG, [1928] 6 W. W. Rf. 
208.—CAN. 





Cases 2—-118. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


EVIDENCE. 


Part |—General Principles. 


2. <Add. Annotation :—Generally, Mentd. Lake 
v. Simmons (1926), 95 L. J. K. B. 586. 

4. Add. Annotation :—Mentd. The Sheaf Brook, 
{1926] P. 61. 


30. Add. Annotation :—Mentd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 
31a. Interview—Dictaphone record.|—The dicta- 


phone record of an interview may be accepted 
in evidence.—BUXTON v. CUMMING (1927), 71 
Sol. Jo. 232. 

5a. -—— close of pltf.’s case, deft. 
applied for a nonsuit, on the ground that 
there was nv evidence given of such negligence 
as to render deft. liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. :—Held: (1) when at the close of pitf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the onus of proof is 
imposed.—GIBLIN. v. McMULLEN (1869), 
L R.2P.C. 38173 5 Moo. P.C. GC. N.S. 434; 
38L. J.P. 0. 253; 21 1. T. 214; 17 W. BR. 
445; 16K. R. 578, P.C. 

Annotations :—Generally, Mentd. Re United Service Co., 
Johnston’a Claim (1871), 6 Ch. App. 212: Loose v. Martin 
(1873), L. R. 17 Nq. 224; Lagunas Nitrate Co. v. Lagunas 
Syndicate, [1899] 2 Ch. 392 ; Re National Bank of Wales, 
aa? 2 Ch. 629; Bullen v. Swan Electric Engraving Co. 
(1906), 22 T. L. R. 275; Banbury v. Bank of Montreal, 
[1917] 1 K. B. 409. 

55b. -|—Where pltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct) accordingly.—-DANIEL v. METRO- 
POLITAN Ry. Co. (1871), L. R. 5 HW. L. 45; 








407. J.C. P. 121; 240. T. 815; 35 J. P. 
708 ; 20 W.R. 37, 1. L. 
Ainolattons :-—Refd. Williams ». G. W (1874), L. TR. 


9 Exch. 157. Mentd. The Secret (is7ay 26 L. T. 
The Maid of the Mist (1873), 21 W. R. 310; 
London eagpenm Omnibus Co. (1873), 21 


670; 
Simson v. 
. R. 595; 


ht », Mid. Ry sie) 42 L. J. Ex. 89; Cohen vo. 

Met. Ry. ~ (1890), 8 Pp. L. . 146; Pounder v, N. i. Ry., 
[1892] 1 Q. B3 

55¢e. ——— Power of judge to change ruling.]—In 


an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 


PART I. SECT. 1. 
he satisfied 


| criminal Jurisdiction that the ct. must 
beyond reasonable doubt 


having heard the whole case, disagreed :— 
Held: the judge was entitled to enter judg- 
ment for deft.—PETERS v. PERRY & Co. 
(1894), 10 T. L. BR. 366. 

Annotation :—Consd. Skeate v. Slaters, [1914] 2 K. B. 429. 


55d. .|—SHEARS v. MENDELOFF (1914), 
30 T. L. R. 342. 


55e. ——-- —-—.]—In an action tried with a jury 
the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground & also upon 
the ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. :—Held: 
(1) a judge at the trial had power to enter 
judgment for deft. if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 

. SLATERS, 
Lrp., [1914] 2 K. B. 42 9) ; 83 L. J. K.B. O76 5 
110L. T. 604; 30 T. L. R. 290, C. A. 
Annotations :—As to (1) one: Winterbotham, Gurney v, 
Sibthorp & Cox, [1918] 1 kK. B. 625. Red. Everett v. 
Griffiths, (1921) LA. CG. 631 As to. (2) Refd. Cooke v. 
Wilson (1915), 85 L. J. K. BB. 888. Generally, Refd. 
Gascoigne v. Gascoigne (1917), 87 L. J. K. B. 333. 
59a. - ——~.]—GIBLIN v. MCMULLEN, No. 55a, 
ante. 
Add. Annotation :—-Mentd. Akt. Reidar v. 
Arcos (1926), 42 T. L. RR. 737. 


Add. Annotation :—Folld. Isaacs v.° Cook, 
[1925] 2 K. B. 391. 

Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 

Add. Annotation :—-Mentd. Hale v. Coombes, 
(1925), 42 R. P. C. 328. 


PART I. SECT. 4, SUB-SECT. 2. 














70. 


101. 


116. 


117. 


118. 





tingutahed.)—Where the. neetion to ie ne eee nora Town, lagen 3B. Le f Eve 
e de ned in & Cc action >» [1927] 2 W R. 499; 21 Sas R 
whether or not a criminal offence has ee Vv; LL. aa 273; [1926] Argus 5 cer CAN. 


been committed, but this question 271.—A 
does not arise directly upon the 
pleadings, the ct., in deciding whether 
or not an offence "has been committed, 
should apply the ordinary civil rule 
as to the sufficioncy of proof, & not 
the rule which prevails in a ct. of 





5 iv. 
Co., LTD. v 


205. —CAN. 


PART I. SECT. 3, SUB-SECT. 1 
-}—-CONSOLIDATED WAFER 
. INTERNATIONAL CONE Co., 
LTb., 11926] 4 D. L. R. 74; 59 0.1L. R. 


———.}—- Dok d. PETiT v. RENARD 
aco 6 U. C. R. 501.—CAN. 


n ii. 1 ONEEESEE TRUST Co. v 
CANADIAN PACIFIC Ry. -» [1927] "1 
D.L. 2. 373; 610.L. R. oi. —CAN. 





700 


125. 


155, 


812. 


343. 


Add. Annotation :—-Mentd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


Add. Annotation :—Mentd. Sharpe v. South- 
ern Ry., [1925] 2 K. B. 311. 


167. 


Vol. XXII.— Evidence. Cases 125—421a. 


Add. Annotations :—Mentd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692 ; Buerger 
v. New York Life Assce. (1927), 96 L. J. K.B. 
930; Re Ross, Ross v. Waterfield (1929), 46 
T. L. R. 61. 


Part I|—Admissibility of Evidence. 


801a. Effect of letter written by plaintiff’s solicitor.] 


—A letter written by pltf.’s attorney, 
demanding payment of an inclosed bill, does 
not confine pltf. from going into evidence of 
other matters not included in the bill so 
inclosed.—- SHORT v. KDWARDS (1795), 1 Esp. 
373 ; 170 E. RB. 390, N. P. 


For ‘‘ Letters from agent—Forming part of 

contract ”’ substitute ‘‘ Letters from 

agent—Forming part of contract.” 

In the cross-reference following this case, for 

After contract complete ” substitute 
After contract complete.’’ 





Ce 





Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. 1k. 85. 


374. 
395. 


397. 


417. 
418. 


419. 


Add. Annotation :—Mentd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 
Add. Annotation :-—Apld. Tnompson  »v. 
London, Midland & Scottish Ry. (1929), 98 
lh J. K. B. 615. 

Add. Annotation :—As to (1) Refd. Koskas v. 
Standard Marine Insce. (1926), 42 T. L. R. 
692. 

Add. Citation :—-132 L. T. 229. 
Add. Annolution:—- Mentd. fe 
Petn. (1927), 43 T. lL. R. 659. 
Add. Annotations :—Mentd. Holland v. Hol- 
land, [1925] P. 101; Warren v. Warren, 
[1925] P. 107; Mart v. Mart, [1926] P. 24; 
Selby v. Atkins (1926), 135 L. T. 45; S. ». 


Clayton's 


370. Add. Annotation :—Refd. Short v. 
Corpn. (1925), 42 T. L. R. 107. 


PART I. SECT. 6, SUB-SECT. 1.—A. 


119 xxv. Payment.}— BROND- 
SON v. NORTHGRAVES (Susk.), [1925] 
3 W. W. R. 456.—CAN. 

119 xxvi. Loan not repaid.) — 
To establish a claim for money Jeut 
pltf. must allege & prove non-payment. 
On the hearing of a complaimt in a ct. 
of petty sessions for money lent, evi- 
dence was given by deft. that he hud 
repaid the money, & by tbe com- 
plamant denying the repayment. ‘The 
justices, boing unable to decide whether 
or not repayinent of the Joan bad been 
made, distnissed the complaint -— 
Held: as the complainant had not 
established his case, the Justices were 
right in dismissing the complaint.— 
NELSON v. CAMPBELL, [1928] V. lL. KR. 
364; [1928] Argus L. R. 221. -AUS. 


PART I. SECT. 7, SUB-SECT. 1. 
q i. +—-Where practically 
all the correspoudence between the 
partics save one Iectter, had beon 
laced in evidence :—ZIeld: the way 
ad been opened, & the entire corre- 
spondeuce was properly adinissible.— 
EAGLES v. CANADIAN BANK OF COM- 
MERCE (1920), 47 N. B. R. 480.—- CAN. 


266 ii. -J—Where there was no 
unfairness to accused in admitting as 
evidence only a portion of a statement: 
—Ueld: the judge was not bound to 
admit the whole statement.—R. v. 
Petr ema: (1923) 8. A. Ss. R. 347.— 


PART II. SECT. 1. 

h (p. 54) i. — Evidence of absence 
of previous accident.}—In an action for 
damages for injuries resulting from a 
fall sustained by the female pitf. when 
entering deft.’s hotel on a visit to one 
of the sample rooms, evidence of the 
hotel manager that during the ten 
poate he had been manager he had never 

eard of any accident at or complaint 
of the entrance in question was held 
admissible—Way v. LELAND Hore, 
Co., Lrp., [1928] 2 D. L. R. 235 ;_ 1927} 
3 WwW. WwW. R. 224.—CAN. 


sg. In action for breach of contract— 
Correspondence irrelevant to issue— 




















S. & P. (1927), 44 T. L. R. 52 


Poole 


Affecting conduct of parties before > 
at trial.}J—BURKARD & Co., LTbD. 4. 
WATILEN (1928), 28 5S. RL N.S. W. 6073 
45 N.S. W. W. N. 201.—AUS. 


sj. By consent—Avidence otherwise 
tnadmisaible.jJ—Mvidence not other- 
wise admissible, or which would have 
been Hable to rejection if any objection 
were taken to it, may be perfectly 
good evidence if admitted by the 
consent of the purties.—Hapiua KISHAN 
v. Ku DAR NatTn (1924), I. Le. Wt. 46 All, 
815,.—IND. 


PART II. SECT. 3, SUB-SECT. 2.—A. 


306 i. —— Circumstances of case.}— 
A promissory nuote was discounted 
with private funds advanced by a 
bank manarer as agent for the lender. 
Tn an action against the original maker 
é& another party, who signed the note 
as a maker, at) the request oi the 
manager, before its maturity, but 
several months after it was discounted, 
& while it was in the bank for collec- 
tion :—Held: evidence of the con- 
versation between the manager & such 
party at the time the latter signed was 
admissible on his defence of want of 
consideration as part of the res gesta.— 
Rogers .v. Wer (Alta.), (1927) 4 
D.L. R. 445 3 (1927) 3 W. W. 2. 177.-- 
Cc e 

lo Telephone conversation— 
Proof of authority of agent.}—Held : 
telephone conversation was admissiblo, 
where evidence existed from which 
it could be inferred that the telephone 
conversation took place with a person 
authorised to engage m such a con- 
versation.—IRe Dreryrkus (LovuIS) & 
SouTtH AUSTRALIAN MILLING & TRAD- 
ING Co., [1923] S. A. S. R. 75.—AUS. 


PART II. SECT. 3, SUB-SECT. 2.— 
D. (b). 


sn. Report by agent to principal. }— 
Held: a telegram & a letter dispatched 
shortly after a sale of roots by the 
seller’s agent to his employers record- 
ing his version of the transaction may 
competently be referred to for the 
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421a. -—-—.] —SMITH v. WILKINS (15393), 6 C. & P. 
180; 172 KH. R. 1198, N. P. 


purpose of testing his credibility.— 
HIBSON v. NATIONAL CASH REGISTER 
Cu., [1925] S. C. 500.—SCOT. 


PART II. SECT. 8, SUB-SECT. 5.—C. 


ri. Of defendant.)}—-In an action 
under Customs Act to recover unpaid 
customs dutics & penalties :-—Held : 
evidence of a conversation between 
deft. & a customs official subsequent 
to the transactions in issue was 
admissible, since 1. tended to show that 
deft. was aguin proposing to defraud 
the customs in practically the same 
manner in which he was alleged to 
have done so in the case at bar.-—It. 
v. ZIZ0 NATANSON (No. 1), [1927] 3 
D. LL. li. 591; [1927] 2 W. W. R. 139: 
48 Can. Crim. Cas. 194; 21 Sask. L. R. 
5o18.—CAN. 





PART IJ. SECT. 3, SUB-SECT. 8.—A. 


h i. Indecent assault.J}—~In an 
action for damages for indecent assault 
evidence of the general reputation for 
unchastity of pltf. is adinissible, but 
evidence of specific acts of impropriety 
jis not.—- Gross ». BRoDRECHT (1897), 
24 A. KR. 687.—CAN. 


n i. -+-KDWARDS v. OTTAWA 
RIVER NAVIGATION Co. (1876), 39 
Uz. C. hi. 264.—CAN. 


so. Sparks from engine causing fire— 
Previous fires caused by engine. |—Held : 
admissible.—CANADA CENTRAL Jy. 
ya MoLAREN (1883), 8 A. ht. 564.— 








PART II. SECT. 4, SUB-SECT. 1.-—C. 


ni. ——.}-—DEVEBER v. Roor (1876), 
16 N. B. R. (3 Pug.) 295.—CAN. 


PART II. SECT. 4, SUB-SECT. 2.—A, 


485 ii. —- — ]---Admissions in civil 
cases should be considered, made use 
of, & interpreted in the same way as 
confessions in criminal cases.~-RoGERs 
». WEIR (Alta.), [1927] 4 D. L. R. 445; 
[1927] 3 W. W. KR. 177.—CAN, 

496 ii. ———.]}-—LARGE v. PERKINS 
(1823), Tay. 62.—CAN. 


Cases 525---1086. 


525. Add. Annotation :—Mentd. Sharp & Dohme 
ae v. Boots Pure Drug Co. (1928), 45 R. P.C. 
153. 
535a. Admissions ‘‘ without prejudice.’’|—At the 
trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pitfs. as to admissions 
alleged to have been made by a representative 
of defts. Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be ‘‘ without prejudice,’’ were such that 
they would be regarded as having been 
made ‘‘ without prejudice,” & that the 
examination was inadmissible :—Held: the 
examination was inadmissible.—Scorr PAPER 
Co. v. DRAYTON PAPER Wonks, Ltn. (1927), 
a R. P. C. 151; on appeal, 44 R. P. C. 529, 
‘. A. 
Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
544. Add. Annotation :—Consd. Falcon v. Famous 
Players lHilm Co. (1925), 42 T. L. R. 91. 


580a. Admission by author—As to copyright. ]— 
FALCON v. FAMOUS PLAYERS FiLM Co., LTpb., 
No. 624a, post. 

595. Add. Annotation :—Refd. Warren v. Warren, 
[1925] P. 107. 

624a. Agent of predecessor in title—-Licensee of 
copyright.|—(1) By an agreement in writing 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain play. granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first performed 
in Great Britain on a certain date & at a 
certain place :—Held: a copy of the letter 
of Sept. 22, 1898, the original having been 
lost, was admissible as evidence in a copy- 
So action between pltf. & third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.’s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a substantial interest in the result; & (b) it 
constituted an admission by defts.’ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at - 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the pay producing a certified copy 
of it may be precluded from relying on it as 
prima facie proof of a right to produce or 
reproduce the play to which it relates, but 


537. 





PART II. SECT. 5, SUB-SECT. 1. 
684 i. As corroborative eudence.j— 


Statements made by deceased afterthe his fault:—Held 


accused would not get into any trouble 
with the police over it as it was not 
: inadmissible, as the 
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it can be regarded by the ct. as corroboration 
of other evidence of title.—F ALCON v. FAMOUS 
PLAYERS Fitm Co., Lrp., [1926] 1 K. B. 893; 
95 L. J. K.B.148; 13841. 17. 246; 42 T.L. R. 
91; affd., [1926] 2 K. B. 474; 96 L. J. K. B. 
88; 135 L. T. 650; 42 T. L. R. 666; 70 Sol. 
Jo. 756, C. A. 


Annotations :-—Gen erally, Mentd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 443; English Hop Growers v. 
Dering, [1928] 2 kK. B. 174. 


638. Add. Annotations :—Mentd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 188 L. T. 736. 

Add. Annotation :—Generally, Mentd. Rye v. 
Purcell, [1926] 1 K. B. 446. 

Add. Annotations :—Generally, Refd. I. v. 
Moscovitch (1927), 188 L. I. 183.  Mentd. 
Buerger v. New York Life Assce. (1927), 96 
L. J. K. B. 980. 

Add. Annotation :—Folld. Republica de Gua- 
temala v. Nunez (1926), 135 L. T. 436. 

Add. Annotation :—Refd. Republica de Gua- 
temala v. Nunez (1926), 135 L. IT’. 486. 
Add. Annotation :—Refd. Jones v. 
(1926), 20 B. W. C. C. 251. 


Add. Annotation :—Mentd. Great Western 

Ry. v. Monmouthshire County Council (1929), 

93 J. P. 142. 

Add. Annotation :-—Refd. 

(1926), 20 B. W. C. C. 251. 

Add. Annotation :—Generally, Refd. R. v. 

Copestake, Hz p. Wilkinson (1926), 90 J. P. 

191. 

969. Add. Annotation :—Refd. It. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

1004. Add. Annotation :—Refd. Stoney v. Hast- 
bourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 

1024. Add. Annotations :—Consd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
312; Hue v. Whiteley, [1929] 1 Ch. 440. 
Refd. Trafford v. Trafford (1929), 45 T. L. R. 
502. Mentd. Moser v. Ambleside U. D. C. 
(1925), 89 J. P. 118. 

1026. Add. Annotation :—Refd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. 
K. B. 312. 

1088. Add. Annotation :—-Mentd. Muscroft v. 
Stewarts & Lloyds (1928), 140 L. T. 64. 
1034. Add. Annotation :—Mentd. He Chemische 
Fabrik auf Actien (Vorm E. Schering) Patent 

Appln. (1928), 45 R. P. C. 403. 


1040. Add. Annotation :—Consd. Tolley v. Fry 
J. S. & Sons (1929), 46 T. L. R. 108. 


1086. Add. Annotation :—Mentd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 


658. 
669. 
725. 


745. 
775. 


816. Cory 


867. 


871. Jones v. Cory 


968. 


deceased know thera to be contrary to 
his pecuniary or proprietary interests 
when be made them; & in aso far as 


execution of her will are admissible 
to corroborate a witness who has 
deposed to the oxecution with all the 


prescribed formalities.—HOWITH v 
McFaRLaNg, [1925] 2 D. L. R. 395; 
56 QO. L. R. 376.-— e 


sp. Must be statement of fact.}— 
Evidence of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that he hoped 


words only amounted to an expression 
of hope & opinion.—-R. v. SOHWARZ, 
{1923]S. A. 8S. R. 347.—AUS. 


PART II. SECT. 5, SUB-SECT. 2.— 
E. (b). 


762 ii. -}—In so far as words 
used by deceased were statements of 
facts :—Held: they were inadmissible, 
as there was nothing to show that 
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they related to opinion on what was 
in accused’s mind they were not 
admissible, as they were not statements 
of fact.—R. v. ScoHwaRz, (1923) 
S. A. Ss. R. 347.—AUS. 


PART Il. SECT. 10, SUB-SECT. 1. 
m i. een ee eae Te URT Vv. HOLLAND, 

Er p. Hottann & WatsH (1879), 

8 P. a 219.—CAN. 


Vol. XXII._—Evidence. Cases 1088 —-1421a. 


Part Ill——Modes of Proof and Weight of Evidence. 


1088. Add. Annotation :—As to (1) Refd. Muscroft. 
v. Stewarts & Lloyds (1928), 140 L. 'T. 64. 


1114. Add. Annotation :—Mentd. Hyman vv. 
Wyman, Hughes v. Hughes (1929), P. 


1164. Add. Annotation :-—Mentd. 
Weatherill, [1929] 2 Ch. 213. 


1200a. ——-- .|—AIl statutes which concern 
the King are gencral laws, of which the judges 
will take notice without pleading.—Crom- 
WELL’S (LORD) CASE (1578), 4 Co. Rep. 12, b. ; 
76 EB. RR. 877. 


Annotations :- Mentd. Birchloy’ s Caso (1585), 4 Co. 
l6a.: Davis v. Gardiner (16 193), 4 Co. Rep. 16b. 
bury v. Stanhop (1 994), Poph. 66; Brittridge’ s Case (1602), 
4 Co. Rep. 18b.3; 9 Frost ¢«. Kyre (1616), 3 Bulst. 265; 
Wright v. cian (1618), Tlob. 306; Say & Seal v. 
Ste phens (1628), Cro. Car. 1385; Tlaverse ¢. Daws (1673), 
Freem. K. B. 324, Barardiston r. Sowme (1671), 6 State 
Tr. 1063 ; Shaftsbury v. Jugby (1676), Freem. K. B. 429; 
‘Townsend v. Hughes (1676), Freem. K. B. 282: How v. 
Prin weer 7 Mod. Rep. 107; Oldroyd v. Crampton 
(1837), 7L. J. C. P. 57; Edsall v. Itussell (1842), 4 Man. 
& G. 1090; Bremridge v. Lutimer (1864), 4 New Rep. 285. 


1209. Add. Annotation :—-Mentd. South Stafford - 
shire Mines Drainage Comers. v. Klwell (1927), 
915. PR. 153. 


1229. Add. Annolation : : —Mentd. More v. Weaver, 
[1928] 2 K. B. 520 


1260. Add. Avnalaivons :-—Refd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534. Mentd. 
Cayzer, Irvine v. Board of Trade, (1927] 1 
Kk. B. 269; Clan Line Steamers v. Board of 
Trade, [1929] A. CG. 514. 


Green v, 





Re fp). 
; Shrews- 


1264a, ——- ——.]—It is the scttled practice of | 


the ct. to take judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncertainty, to seek information 
from a Secretary of State, & the information 
so received is conclusive.—DUFF DEVELOP- 
MENT Co. v. KELANTAN GOVERNMENT, [1924] 
A. C. 797; 93 L. J. Ch. 348; 181 L. T. 676 ; 
40 'T. L. R. 566 ; 68 Sol. Jo. 559, H. L. 
Annotations .—-Apld. Wiebke v. Musmann, [1928] A. C. 433. 
Mentd. Dickinson v. Del Solar (1929), to T. LR. 637. 
1267. Add. Annotations :- -As to (1) Consd. The 
Jupiter (No. 3) (1927), 137 L. TT. 338. 
Generally, Mentd. Musmann v. Engelke (1927), 


1269. Add. Annotation :—-Refd. The Fagernes, 
[1927] P. 31. 
1270. ddd. Annolation:--Consd. Musmann  v. 


Iingelhe (1027), 96 L. J. IX. B. 824. 
1273. Add. Annotation :--Mentd. The Jupiter 
(No. 2), [1925] P. 69.: 


1282. Add. Annotation :—Mentd. Manchester 
Corpn.v. Audenshaw & Denton U. D. Councils 
(1928), 139 lL. T. 509. 





1801. Add. Annotation: Leech 
(1924), 94 L. J. K. B. 48. 

1306. .{dd. Annotation: As to (1) Refd. Addie 
(.) & Sons (Collieries) vo. Dumbreck, [1929] 
A. OC. 358. 

13819. Add. Annotation :—Refd. Lawrence — v- 


Matthews (1924), Ltd. (1928), 97 lL. J. K. B. 
758. 

1338. Add. Citations :---{[1925] 1 K. B. 399; 94 
L. J. ik. B. 497; 1382 L. T. 267; 17 B. W. 
C. C. 221. 
Add. Annotations :—Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 8313 
Nugent ¢. Londonderry Collieries (1929), 141 
L. TT. O19.) Mentd. Young ». Londonderry 
Colhemes (1924), 17 B.W.C. C. 215: Kennedy 
» Worden Collieries, Bamford 7. Charlaw & 
Sacriston Collieries, Bevan v. Joicey, [1925] 
2K. B. 488. 

1382a. —— -.|—LIALIFAX’s (LORD) CASE (undated), 
cited in Bull. N. P. at p. 298a. 

Annotation :— Consd. Williams v. Mast India Co. (1802), 3 


gueupe, 192. 
Add. Annolation :—Expld. Lal Chand Mar- 
wari v. Mahant Ramrup Gir (1925), 42 
T. L. i. 159. 


1418a. ---— -——.|]-—-In the Goods of SmRGKANT 
(1872), 26 L. T. 669 5 36 J. P. 696 5 sub nom. 
In the Goods of SeExJEANT, 20 W. lh. 872 


1421a, ---—— - ——.|---(1) If a person has not boca 
heard of for a term of not less than seven 
years, there is a presumption of law that he 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 
with the person to whose title that fact is 
esscnti CHAND MARWARI v. MAIANT 





43 T. L. R.G85. 


PART III. SECT. 5, SUB-SECT. 2.——E. 


st. Native law, customs d> usages.|— 
NGooBo v. NaooBo, [1929] App. D. 
233.—S. AF. 


pre Ill. SECT. 5, SUB-SECT. 6.— B. 


.}—Judicial notice cannot 
be  talen of the fact that a particular 
place is within a certain judicial district 
or of the distunce of one place from 
another or of the identity of a placo 
referred to in one ducument with that 
of & place referred to in another ducu- 
nent, even though the names be the 
bame.-—HYNES v. ALTON, [1928] 3 
W. W. lt. 261.—CAN. 


PART II. SECT. 5, SUB-SECT. 7. —D. 

h i. Bar-room—HPlace where liquor 
Aept.J—On the description of a ruom 
as a bar-rooin of licensed premises, 
Judicial notice is to be taken that this 
is a room where aleoholic liquor is 
Kept. --FRANCE v. HUMPHREYS, [1926] 
5. A. S. R. 214. -AUS. 


PART IIL, SECT. 5, SUB-SECT. 7.—G. 
qi. 8 P.—R. v. MCPHERSON (1915), 





RAMRUP GIR (1 


33 W.L. R. 2h; 9 W. WwW. RR. 613; 8 
Sask. L. 1. 412.——CAN. 

qui. ZZome-brew—IJ ntoxicating liquor.} 
—T'he et. will not take judicial notice 
of the fact that home-brew is an 
intoxicating liqguor.—R. v. MARSHALL, 
(119265)! D L. &. 1132; 43 Can. Crim. 
oan 253; (1924) 3 W. W. RR. 865.— 


8 i. ALodc of conducting traffic ~ Stop- 
ping-places for trams.)---Ifeld; the ct. 
could take judicial notice of the mode 
of conducting traffic on an peel sa 
systom of tramways in a city & its 
suburbs, including ‘the fact that there 
were recognised stopping-placcs for 
trams,—J?e Byu-LAW MADE BY PROS- 
rEoT Districr CoUNCIL, Aw p. HI, 
{1926} S. A. S. KK. 326.-- AUS. 


PART III. SECT. 6, SUB-SECT. 6.-—A. 
sv. Evidence of —Whether Public 


Administrator requires aanne as ar of 
law. |}—/ee 'TaieRSTROM (1905), 1 W. L. BR. 


385,.—CAN. 
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925), 42 T. L. R. 159, P. C. 


PART III. SECT. 6, SUB-SECT. 6.—B. 


1410 -}+—fRe JELFS, 
1925) 1 W, WOR. R. 735.—CAN. 


1410 xix. .}—Re DE MILLE 
Sain -), [1926] 3 D. L. R. 140; [1926] 
W. W. R. 148.—CAN. 


1410 xx. —.}—Re HICKEY, 
Dwykk v. Hickey, {1925} V. L. K. 
270; 31 Argus L. R. 261.—AUS. 


sw. Death of writer of old letters.) - 
Where papers about 45 yeurs old are 
produced before a ct. 16 may presutic, 
in the absence of evidence to the con- 
trary, that. the writer was dead at the 
time they were pruduced.—JABBAR 
ALI Stee t, MONMOMAM PANDEY 
(1928), L. L. R. 55 Cale. 1216.—IND. 














1418 -}--Ite TOMES 
age ae i927) 2). R. 864; [1927] 
1W. W 29, -—CAN, 


1413 vi. --- --—— Strong 
incentive to dusappear— Death not pre- 
asumed.)—O°*DONNELL ¥. pi aee AMERI- 
CAN Likk ASSURANCE [1927] 3 
D.L. it. 412; 600. L. R. Soe. —OAN. 


ate 


eee 


Cases 1445a —1938a. 


1445a. On party to whose title fact essential.|— 
LAL CHAND MARWARI v. MAHANT RAMRUP 


Gir, No. 142la, ante. 











1526a. 


ENGLISH AND EXmMerre Digest SUPPLEMENT. 


.]—HA.trax’s (LORD) CAsE (undated), 
cited in Bull. N. P. at p. 298a. 


Annotation :—Consd. Williams v. East India Co. (1802), 


1459a. ; i ea 
(1850), 15 Q. B. 756; 117 E. hk. 644, 1531. Add. Annotation :— Refd. Busby v. 
Annotations : Sirens Pradential Assce aa Ramonds ( 1877). Avgherino, [1928] A. C. 290. 
e by » vb . ; * 
Re Stollery, Weir v. roasiey Solicitor, 1926} Ch. 284. 1545. Add. Annotation: — Mentd. Manchester 
1489a. .|—There is no presumption of law as Corpn. v. Farnworth (1929), 46 T. L. R. 85. 


to survivorship among persons whose death 
is occasioned by one & the same cause. 


The 


question is one of fact, & if the evidence does 71. 


not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined.—Ie NIGHTINGALE, HARGREAVES 
v. SHUTTLEWORTH (1927), 71 Sol. Jo. 542. 
Annotations :—Refd. Re 
Griffiths v. Deloitte, [1926] Ch. 56; I. R. 
Comrs. v. Bone (1927), 13 Tax Cas. 20. 


1505. Add. 


RK. PP; 
Deloitte, 


2 Ch. 345. 


1581. Add. Annotation :—Mentd. Joncs & Attwood 
v. National Radiator Co. (1928), 45 R. P. C. 


1584. Add. Annotation :—Mentd. Smith’s Potato 
Crisps v. Paige’s Potato Crisps (1928), 45 
C. 132. 


1586. Add. Annotation :—Apld. Re Davis’s Trade 
Marks, Davis v. Sussex Rubber Co., [1927] 


Part IV.—Documentary Evidence. 


1633a. Entry in marriage register.)-—Wyat1tT v. 
1 Jur. 592, N. P. 


McCARTNEY & HANSEN 
Cr. App. Rep. 179, C. C. A. 


1708. Add. Annotation :—Mentd. Wing Lee v. 


ROCHFORT (1837), 


1664a. ——.J—-R.  »v. 
(1928), 20 


Lew, [1925] A. C. 819. 
1829a. Toate Oe 








PART III. SECT. ee 6.— 
- (a). 

1423 ii. ———.}-—Under Indian Ivi- 
dence Act, 1872, s. 108, when the ct. 
has to determine the date of the death 
of a person who has nut been heard of 
for # period of more than seven ycars, 
there is no presuumplion that he died 
at the end of the first seven years, or 
at uny particular date.— Lau CHAND 
MARWARI v. RAMRUP GIR (1925), 53 
L. Rh. Ind. App. 24.—-IND. 


ae II. SECT. 6, SUB-SECT. 6.— D. 


~-—-~ J—lte aaah (N. 8.), 
11927] 2 D. li. R. 72.—CAN. 


PART III. SECT. 6, SUB-SECT. 6.~ -F. 


1497 i. Whether presumption exists.) 
— ee death will, in w proper case, 
ape ay beepers there is no presumption 
that the person died without issue. — 
Re SAUNDERS, PARK v. AUSTIN, [1928] 


N. Z. L. R. 391.~-N.Z. 

PART III. SECT. 6, SUB-SECT. 7. 
fi.--—-.]}-—-MACKAK v. WALSH a 
27 S. R. N.S. W. 290; 44 N. 
W. N. 71.—AUS. 


PART III. SECT. 6, SUB-SECT. 8. 


1526 ii. .J---R. v. O'HARA (N. B.) 
(1927), 48 Can. Crim. Cas. 231.--CAN. 


{ (p. 178) i. As to delivery of package 
by common carrier to consignee. }—-Where 
a packuge is delivered to a railway or 
express co., or other similar common 
carrier, for transportation to a named 
consignee, & the consignec receives 
uw package answering the description 
of That sent by the consignor, it will 
be held, in the absence of proof to the 





-]—Where an order is given 
verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum.—Dati- 


SON v. STARK (1802), 4 Esp. 163 ; 
677, N. P. 


170 kk. R. 


Annotation -—Refd. R. v. Wrangle (1835), 1 Har. & W. Al. 


1894. Add. 


19338a. 





about 


contrary, that the package scent was 
identical with that received ; & where 
a package hub been so delivered to such 
&® common carrier for transportation, 
it will be held that if was reecived by 
the consignee in duc course, unless there 
is proof to the contrary.—R. v. PINNO, 
[1925] 1 W. W. R. 737.—CAN. 


r(p.179)i. 4sto party being adminis- 
oe SmMitn v. MCLEAN (1868), 7 
. RK. (1 G. & O.) 310.—CAN. 


ae III. SECT. 7, SUB-SECT. 1. 


—- -—-.}-—RHILY v. LONDON 
cons 1891), 14 P. R. 171.—CAN. 


i. -—— ———-.] —- CLOUBE v. COLEMAN 
(1898), 16 P. R. 541.—CAN. 


PART III. SECT. 8. 


1593 x. —-— Nature & applicalion of 
rule.J—The principle that the evidence 
of a witness who testifies affirmatively 
that a conversation took place is more 
valuable than the evidence of one 
equally trustworthy who denics the 
conversation, is not a rule of law, & 
should only be used with a due regard 
to the circumstances of cach case & 
should not be resorted to until other 
means of testing credibility have 
failed; & it should not be applicd in 
a case wheroin the conversation in 
question constitutes the particular 
matter at issue between the parties.— 
MONARCH LUMBER Co., LTD. v. PERRY 
(Sask.), [1927] 3 D. L. "R. 861; : [1927] 
3 °W. W. R. 71.—CAN. 


1596 i. L'elephone re 
overheard by bystander.j|—-H : the 
nature of the testimony, the sossibility 
of dishonesty & the connection of the 
witness with the matter, were circum- 
stances to determine the weight of 


7104 





Annotation :—Mentd. 
Fleming, [1925] Ch. 264. 


| 1895. Add. Annotation :—Mentd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. KR. 99. 
.|~—Where pltfs. called defts.’ solr. :-— 
Held: he could state whether he had a lease 
in his possession, but as he knew nothing 
about it except as atlorncy for defts., he 
could not be called upon to give any evidence 
it.—ROUPELL v. 
¥. & F. 784, 


Berners iv. 


Haws (1863), 3 


N. P. 


testimony, but were not valid grounds 
tor rejecting the evidence so long as it 
was ney hearsay.— WARREN GZOWSKiI 





& V. hte ie Ry Co. (1912), 23 

QO. W. R. 311: S. C. R. 642.—-CAN. 
Sie — SECT. 2, SUB-SECT. 10. 
17 -— OULDS v. BOWLER 

agusy 3 Ww. L. R. 189.—CAN. 

PART IV. SECT. 5, SUB-SECT. 2.- B. 
si. —— Will filed in office of Surro- 


gate-Generual of another province.)|-— 
Secondary evidence of a will devising 
real estate in this province, the original 
will being filed in the office of the 
Surrogate-General of Nova Scotia, 1s 
not admissible, there being no, evidence 
of sny law of Nova Scotia prohibiting 
the removal of the will. mer d. 
GILMOUR v. WHITNEY (1838), 2 N.S. hi. 
(Ber.) 514.—-CAN. 


ae IV. SECT. 5, pag 3.—A. 
NEVILLES 
(1869), 18 U. C. Me 473.—CAN. 

b ii. -I1—GLEN BAIN RURAL 
MUNICIPALITY v. HALEY (Sask.), [1927 ] 
3D. L. R. 474.—CAN. 


PART IV. SECT. 5, SUB-SECT. 4.—C. 


1941 i. Duplicate originals. }—Deft. 
let land to pltf., & a lease having been 
written, A. affixed seals & signed their 
names to it. It was then agreed that 
A. should make a copy of the lease & 
oxecute it for them in the same manner; 
he did so, & afterwards, in the pioenee 
of both parties, delivered one i Mi 
pitf. & the other to deft. :—Held: they 
were duplicate originals, & either ot 
them was primary evidence. LEONARD 
v. YOUNG (1858), 4 All. 111.—-CAN. 


a ale -}—SM vw. 





2048. Add. Annotation :—Mentd. Lala Indar 
Prasad v. Lala Jagmohan Das (1927), 43 
T. L. R. 536. 


2129a. —— -|}—Copies cannot be put in of 
letters of which notice to produce ought to 
be given.—R. v. Moraan, [1925] 1 K. B. 
752; 941L. J. K. B. 672; 133 L. T. 94: 89 
J. P. 135; 28 Cox, C. C. 1; 18 Cr. App. Rep. 
180, C. C, A. 

2304. Add. Annotations :—Mentd. Rodwell v. 
‘Wade (1924), 23 L. G. R. 174; Keeling v. 
Wirral R. D. ©. (1925), 23 L. G. R. 201. 








2345a. —— -.|---DORRETT v. MEUX (1854), 15 
C.B.142; 20.0. R. 807; 251.0. 0. 2. 221; 
23 L. T.O.S. 144; 2W. RR. 480; 139 1h. R. 
374. 

2475a. -——---J—Dokr d. Sr. JOUN v 





(1799), 2 Esp. 721; 170 E.R. 510, N. Vv. 

2476a. ——— ——.|---WALLIss ov. BROADBENT 
(1886), 4 Ad. & El. 877; 2 Far. G W. 40; 
6L. J. K. B. 269; 111 BH. R. 1014. 

24778. — ~-.|--CHEVELEY v. FULLER (1853), 
13 C. B.122; 1W.R. 152; 1388 BK. BR. 1145; 
sub nom. FULLER v. CHIEVELEY, Saund. & M. 
101; 20 L. I. O. S. 2783; 17 J. P.1055 17 
Jur. 736 

2480a. - -|-—ITARRIS v. 
17 I. T. 517, N. P. 

2486a. Though receipt for penalty erased.]- - 
APOTHECARIES’ Co. v. FERNYLOUGTH (1826), 2 
C. & P. 488; 172 E.R. 199, N. P. 

Annotation :-~Refd. li. v. Preston (1834), 38 Nev. & M, Kk. B. 31. 

2501. Add. Annolation : -Mentd. Ladies’ Hosiery 
& Underwear rv. Parker (1929), 16 T. 1. 2. 4. 

2513a. To prove amount originally claimed.|— 
WICKEs v. TANNER (1848), 10 L. TT. O. S. 
504, N. P. 











YHAPMAN (1868), 





— a ee —_ 


PART IV. SECT. 5, SUB-SECT. 5.—A. 


o i, ———- ———.]}-—Gouau v. McBRIDE 
(1860), 10 C. P. 106.—CAN. 





PART IV. SECT. 5, 
D. (c) 


sr. Affidavit of netitioner~—Absence of 
particulars of search made.) 


Vol. XXII.—Evidence. Cases 2048—26389. 


2533. Add. Annotations :—Mentd. Ellesmere, Earl 
v. Wallace, [1929]2 Ch. 1; Kennedy v. Thomas- 
sen, [1929] 1 Ch. 426; Weddle, Beck v. 
Ilackett, [1929] 1 K. B. 321. 


2544. Add. Annotation :—Mentd. Ellesmere, Earl 
v. Wallace, [1929] 2 Ch. 1. 


2544a, -|—One paper containing 
two different contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred :—Held : sufficient to legalise 
the evidence of such contract.—POWELL v. 
MpmMunpns (1810), 12 Kast, 6; 104 BH. R. 3. 

‘Annotations: Refd. Oxilvio v. Foljambo (1317), 3 Mer. 53; 

Bradshaw vr. Bennett (1831), 6 C. & P. 48; Shelton v. 
Laivius (1832), 2 Cr. & J. 4113; Bartlett v. Pornell (1836), 
2 Mar. & W.16; Kvans v. Pratt (1842), 3 Man. & G. 759; 
Kden vv, Blake (1815), 13 M. & W. 614; Brett v. Clowser 
(1880), 5 C21. D. 376. 

2570. Add. Annotations :—Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168; Me 
National Benefit Assce. (1927), 71 Sol Jo. 880. 

2583a. ——-- Objection doubtful.]—An objection 
that « document requires a sLamp will not be 
given effect to if the point is doubtful.— 
WESTLAKE v. ADAMS (1858), 1 EF. & F. 1838, 
Ned. 





——e 





| 2587. Add. Annotation :—Refd. Nagoremull 


Triton Insce. (1924), 41 T. L. R. 168. 

2608. _tdd. Annolation:—Refd. Koechlin  v. 
Kestenbaum, [1927] 1 K. B. 859. 

2614. Add. Annotation :—Mentd. 
Richards, [1926] Ch. 521. 

2639. sidd. Annotations :—Refd. R. v. Lincolnshire 


JJ., Ha p. Brett, [1926] 2 K.B.192. Mentd. 
Palmer v. Crone, {1927} 1 K. B. 804. 


Gregg iv. 


SUB-SECT. 5.— | tody of successors of grantee—With 
: andorsement signed by three predecessors 
an tille.J-——-SKETHAVYA U. SUBRAMANYA 
SOMAVYATULU (1929), L. Ik. 56 Ind. 


App. 146.—IND. 





Re Bri 


q i. —— Jteconstructed cash 
book.J—A fire in the office of the 
secretary -treasurer of the pltf. munici- 
pality having destroyed most of the 
pitf.’s records therein, including the 
record of payment of taxes inade since 
the last audit, the secretury-treasurcr, 
under the authority of the council, 
employed an office assistant & can- 
vassers, who compiled from the sur- 
viving records & from receipts, cheques 
é& other evidence in the hands of 
taxpayers a stutement called ‘ the 
reconstructed cash book,”’ showing the 
amounts paid by them during two 
months of 1921. In an action against 
the secretary-treasurcr to recover an 
amount alleged to have been mis- 
Uppropee ed by him during 1921, 
pitf. ,»ought to charge him with the 
receipt of the sum which was shown by 
said ** rcconstructed cash book” as 
received & said book was submitted 
in evidence :—Held: said book was not 
admissible against deft.; its contents 
were not obtained in the manner con- 
templated by Rural Municipality Act 
&, therefore, it did not, even if it had 
been wholly compiled by deft., con- 
stitute un acknowledgment by him, as 
the entries in the o al cash book 
would have done; ¢ bad not so 
recognised or acted upon it as to make 
its contents evidence against him; it 
was not secondary evidence of the 
destroyed cash book; &,the necessary 
foundation not having been laid for the 
purpose, it was not ible as 
secondary evidence of the taxpayers’ 
receipts & cheques.—GLEN AIN 
RURAL MUNICIPALITY v. HALEY, [1928] 
3D. L. R. 306 ; [1928] 2 W. W. R. 184, 
288; 22 Sask. L. R. 559.—CAN 


J.S. 


(1871), 3 Ch. Ch. 239.—CAN. 


PART IV. SECT. 5, SUB-SECT. 5.— 
E. (a). 


2058 iv. —— -----~.J]-—-MARVIN vv. 
CURTIS (1857), 6 C. P. 212.—CAN. 

2058 v. Hvidenee of sub- 
scribing witness.j—iIn ejectment by 
trustees of a Wesleyan Methodist con- 
gregation for the parsonuge property, 
a search for & the loss of the deed from 
the patentee to the trustees at the 
parsonage home having been provers 
—Held: the evidence of the sub- 
scribing witness as to the execution 
of the dced & memorial, with a copy 
of the memorial certified by the 
registrar, was clearly sufficient secon- 
dary evidence.—AINLEYVILLE TRUSTEE 
WESLEYAN METHODIST CHURCH  v. 
GGREWER (1874), 23 C. IP. 533.—CAN. 

2063 i. Written declaration by testator 
-— Lost will. |\—A lost willimay be proved 
by secondary evidence. The evidence 
of a single witness, though interested, 
whose veracity & competency is un- 
inpeachabic, is sufficient, & probate 
will be granted to such an extent as 
he is able to prove it. Declarations 
relative to the will became secondary 
evidence if 1 is lost.—2e PIki’s WILL 
(1882), 6 Nild. L. RK. 445.—NFLD. 


st. Lost deed—Menorandum made by 
predecessor in title.)}—In sreccking to 
prove the existence & contents of a 
lost deed, a memorandum made in a 
book, by a person through whom 
poublones claimed* was held not to 

e evidence in favour of petitioner.— 
Re BELL (1871), 3 Ch. Ch. 239.—CAN. 


sv. —— Cony produced from cus- 
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PART IV. SECT. 9, SUB-SECT. 3.-—-A. 


sw. Of power of attorney1—Proof 
of contents of original only. }—-Where an 
office copy of a power of attorney, 
purporting to have been executed, 
was put in evidence :—Held: Con- 
veyancing & Law of Property Act, 
1881, s. 48 (4), morely obviates the 
necessity for production of an original 
instrument by enacting that an office 
copy of an instrument deposited as 
therein provided shall, without further 
proof, be suflicient cvidence of its 
contents, but the sect. does not make 
such copy evidence either of the truth 
of the contents or of the identity of the 
person by whom the original was made. 
Be v. MULLAN, [1925] N.1. 1. 


PART IV. SECT. 9, SUB-SECT. 5.—A. 
16 Revsd. on other grounds, 18 A. Kh. 
5. 
PART IV. SECT. 11, SUB-SECT. 2. 


2634 ii. .}—Where, in 
an action for wages & overtime, based 
on the award of the Commonwealth 
Ct. of Conciliation & Arbn., the only 
evidence of the award was a printed 
document purporting to be & copy of 
the award bearing the imprint ‘° By 
authority : H. J. Green, Govt. Printer, 
Melbourne ”* :—Held: the award was 
not proved.—Mip-NORTH HLEOTRICITY 
Co., Lirp. v. RUTHERFORD, [1927] 
Ss. A, S. R. 273.—AUS. 











PART IV. SECT. 11, SUB-SECT. 4.—A. 
2667 i. —--— I?es infer alios acta— 


45 


Cases 2688—3165a. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


2688. Add. Annotation :—Mentd. A.-G. v. Hornsey 
B. C. (1926), 43 T. L. R. 92. 

2685. Add. Annotutions :—Mentd. A.-G v. Hornsey 
B. C. (1926), 43 T. L. R. 92; Reigate Corpn. 
v. Surrey County Council, [1928] Ch. 359. 

2693. Add. Annotation :—Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. 





27074. -|— DAVIES v. LOWNDES (1835), 1 Bing. 
N. C. 597; 1 Hodg. 125; 2 Scott, 71; 
L. J.C. P. 214; 181 WW. R. 1247; on appeal 


(1838), 4 Bing. N. C. 478, Ex. Ch. 
Annotations :—Mentd. Cowley v. Cowley, (1901] A. ©. 450 ; 
ite Greenwood, Goodhart v. Woodhead, [1902] 2 On 198. 


2709. Add. Annotation :—Folld. Little v. Little, 
£1927] P. 224. 
After this case add, 
WIFE, No. 2763a ”’ 

2722. Add. Annotation :—Consd. Tartington v. 
Partington & Atkinson, [1925] P. 84. 

2728. Add. Annotation :—Consd. Partington v. 
Partington & Atkinson, [1925] P. 84. 

2733. Add. Annotation :—Generally, Mentd. Mars- 
land v. Taggart, [1928] 2 K. B. 447. 


2757a. -}—In a suit for restitution of 

conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
—VERNEY v. VERNEY (1920), 36 T. L. R. 203. 

2825. Add. Annotations :—Mentd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

2880. Add. Annotalion :—Refd. Brown v. Dagen- 

~ ham Urban Council, [1929] 1 K. B. 737. 

2971. Add. Annotation :—Mentd. Gilbey v. Gilbey, 
[1927] P. 197. 

3086. Add. Annotation :—Refd. Selby v. Atkins 
(1926), 185 L. T. 45. 

3107. Add. Annotation :—Mentd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. CO, 2438. 

3122a. -J—In proceedings in the cts. 
of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 


“* See, also, HUSBAND & 














Conviction for murder.]—On an applica- 
tion by a husband, who has hilled his 
wife, or his atturncy for wu grant of 


evidence that 


the Stationery Office, is priméd facte 
the rujJes have eee 
validly made.—-TANGNEY v. DISTR 


communication from the Crown &, therefore, 
conclusive, & the ct. will accept ‘it. without 
considering whether it is borne out by docu- 
ments which are appended to it.—Durr 
DEVELOPMENT Oo. v. KELANTAN GOVERN- 
MENT, [1923] 1 Ch. 885; 92 L. J. Ch. ;: 
129 L. T. 290; 89 T. L. R. 187; 67 Sol. Jo. 
260, C. A. 

Annotation :-—Apld. Engelke v. Musmann, [1928] A. C. 433. 

3122b. ——- ——.}-—-Dure DEVELOPMENT OO. v. 
KELANTAN GOVERNMENT, No. 1264a, ante. 

3125. Add. Annotations :—Consd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. Mentd. 
Dickinson v. Del Solar (1929), 45 T. L. R. 637. 

3157. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3158. Add. Annotation :—Overd. fe Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3159. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3163. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3164. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3165a. Marriage of parents.|—In an action 
brought by pltfis., who claimed to be two of 
the next of kin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, & summons 
was taken out by pltfs. for the determination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were primd 
jJacie or any evidence of the lawful marriage 
of the parents :—Held: the certificates were 
admissible, but not alone sufficient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Re Wintle, No. 3158, overd.— 





Medical College, Bombay, as to certain 
bones submitted to him for examination, 
is not per se admissible in evidence, 


adiuinistration u certliied copy of the 
conviction is admissible, not merely 
as proof of the conviction, but also as 
presumptive proof of the commission 
of the crime. —Ace NOBLE (Susk.), [1927] 
1 W. W. R. 938.-—CAN. 


PART IV. SECT. 11, SUB-SECT. 4.— C. 
2690 i. Kvidence of commission of 

crime— Presumptive evidence, }—Re 

NosBun, No. 2667 i, ante.—CAN. 


PART IV. SECT. 11, SUB-SECT. 6.-— 
A. (a). 


2739 i. No opportunity to  cross- 
examine.|—Held: the Bidens was 
inadmissible -—JOH HNSON wv. R. (Ont.) 
(1911), 13 Exch. C. R. 389.—CAN. 


PART IV. SECT. 11, SUB-SECT. 12. 
ao et i. ae proved—Production of 
copy prt in Stationery Office.}— 

iv oteice Ct. Rules aro rules made 

@ minister Meester Documentary 

Evidence Act, 1925, 8. 4, & the produc- 

tion of a copy of the clea, printed iu 


JUSTICE FOK COUNTY OF KERRY, 11928] 
Py R. 858. — IR. 


PART IV. SECT. oe SUB-SECT. 15.— 


sx. Proof—Writ of ap Cage 
Stuart v. ANDREWS (1827), N 
oe ciphaih 


10Nn. }— 
. B. Dig. 
STOOKING 
v. Warns (1842), 2 Ont. Dig. 2665.— 
CAN. 


——.}—Dor 4. 





PART IV. SECT. 12, SUB-SECT. 10.— 
A. (b). 


sa. British consul abroad—Certificate 
on point of law.}—A British consul may 
prore by his certificate a point of 
oreign law which he is com eit to 
prov ve by affidavit.—Re 

CSTATRH, 1928] 1 W. W. R. 601 SP OAN. 


PART IV. SECT. Fear hace 10 — 


sb. Certifierte of professor of 
anatomy.}—-A  certiticate from the 
professor of anatomy at the Grant 
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but must be proved by calli 7 the 
peed ae @ witness.—R. v. AHILYA 
(1922), I. L. R. 47 Bon. 74.—IND. 


PART IV. SECT. 12, SUB-SECT. 14. 


se. Regulation of Minister of Crown— 
In possession of prosecuting counsel—— 
Whether amounts to production.}—The 
fact that counsel for the Dros cuneu 
has a copy of a regulation made b 
ee of the Crown in his possess eit 

the trial & available for the perusal 
ot the eee hearing the case, lavee not 
amount to its “ production ’* within 
Canada Evidence Act, s. 21, at least 
when no opportunity is given the 
sab ad 8 cour. to peruse it or object 

o it.—R. v. E CLUN YEE maar 
(Sask. ); t 307 a DL. R. 194 
Can. Crim. ia . 440; [1928] 3 Ww. Wr 
R. 558.—CAN 


PART IV. SECT. 12, SUB-SECT 15.— 

li, --—— Value as evidence. }—HbatH 

v. PORTAGE LA PRATRIE CoRPN. (1909), 
18 Man. L. R. 693.—CAN. 


Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
[1926] Ch. 284; 95 L. J. Ch. 259; 184 L. T. 
430; 90 J. P. 90; 42 T. L. R. 253; 70 Sol. 
Jo. 385; 24 L. G. R. 173, C. A. 


3177a. Marriage of parents of deceased.|— 
Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
No. 8165a, ante. 


3179. Add. Annotation :—Distd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


8287. Add. Annotations :—Apprvd. Hendon Paper 
Works Co. v. Sunderland Assmt. Com., 
[1915] 1 K. B. 763. Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
ie v. Redheugh Colliery, [1925] A. O. 

3288. Add. Citation :—1 B. R. A. 210. 

Add. Annotations :—Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. C. 
309. Refd. Davis v. Pontypridd Union Assmt. 
Com., Rhondda Oversecrs & Rhondda U. CO. 
(1916), 85 L. J. K. B. 1545. 


3289. Add. Citation :—2 B. lt. A. 592. 
Add. Annotation :—Expld. & Distd. Gates- 





head Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. O. 309. 
3349. Add. Annotation :—Consd. Busby _ v. 


Avgherino, [1927] 2 Ch. 33. 

3371. Add. Annotation :—Refd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

8876. Add. Annotation :—Mentd. Warren v. War- 
ren, [1925] P. 107. 

3877. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3888. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


3389. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3419a. S. P. MONEY v. MONEY & TURNER (1927), 
71 Sol. Jo. 666. 


8422a. ——- -——— -———.]—As Jersey is in the 
diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey.—PrrrcHaRD 
v. PRITCHARD (1920), 37 T. L. R. 104. 


8487a. ——- ———- ——- ——.]—_ LL. (OTHERWISE 
Boe L. (1919), 36 T. L. R. 148; 64 Sol. Jo. 


Vol. XXII.—Evidence. Cases 3165a—3850a. 


3466. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 183. 


3483a. ——-.]|—Held: the production of the 
register from the custom house was con- 
clusive evidence of ownership.—MARSH v. 
ROBINSON (1802), 4 Esp. 98; 170 H. R. 656, 
N. P. 





$503. Add. Annotation :—Mentd. Juggi Lal-Kam- 
lapat & Juggilal-Kamlapat Mills of Cawnpore 
v. Swadeshi Co. (1928), 46 R. P. C. 74. 

85138a. Stationers’ Hall register—Of first pex- 
formances of dramatic productions. }—F'ALCON 
v. Famous PiLayers Fitm Co., -» No. 
624a, ante. 

3539. Add. Annotation :—Mentd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
i K. B. 470. 


3543. Add. Annotations :—As to (2) Consd. Falcon 
v. Famous Players Film Co. (1926), 135 L. T. 
650. Apld. Re Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 


3547. Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. C., [1927] 1 Ch. 367. 


3572. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3580. Add. Annotation :—-Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3584. Add. Annotation :—Refd. Stoney v. Kast- 
bourne R. C. & Devonshire (1926), 135 L. T. 
281. 

3589. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 

3686. Add. Annotation :—As to (2) Consd. Busby 
v. Avgherino, [1927] 2 Ch. 33. 

3784. Add. Citation :—2 B. R. A. 582. 

3790. Add. Annotation :—Mentd. Lord Strath- 
cona S.S. Co. v. Dominion Coal Co., [1926] 
A. ©. 108. 

3802a. |\—HAYNES  v. 
L. J. O. S. K. B. 231. 


Annotations :—Consd. Bessey v. Windham (1844), 6 Q. B. 
166 ; White v. Morris (1852), 11 C. B. 1015. 


3834. Add. Annotation :—Mentd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 


3837. Add. Annotation : —Mentd. 
Williams (1928), 139 L. T. 22. 


3850a. Following letters.|—Letters following 
a letter written ‘‘ without prejudice ’’ should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 





H{AYTON (1828), 6 


Bernard — v. 





PART IV. SECT. 12, SUB-SECT. 19.— 
C. (d) iii. 


a Certificate of baplism—Admis- 
sible.}--SUTHERLAND v. YOUNG (1884), 
1 Man. L. R. 38.—CAN., 


PART IV. SEOT. 12, SUB-SECT. 19.—G. 


sz. Register of titles to land kent 
under Local Renee of Title 
(Ireland) Act, 1891 (c. 66).]—The above 
register is a public register & the 
documents kept in the office for registra- 
tion of titles are public documents.— 
ie FITZGERALD, [1925] 1 I. R. 42.— 


PART IV. SECT. 12, SUB-SECT. 21. 

si. How proved.}—~The contents 
ofa statute of any province within the 
ae Ie eae ena may be Proved by 

ction of a copy purpor 

to be printed under the utheriey ct 
the Legislature of that province.— 
No McLEAN, 





RTHERN TRUSTS Co. v. 
CAR’ 3D. L. 2.93; 580. L. R. 683,— 


PART IV. SECT. 12, SUB-SECT. 22. 

sa. Records of secretary of province— 
Entry as to delivery of patenti—In 
secretary’s handwriting —Whether proof 
He possession of patent.|-——Qu. : whether 
the evidence of the secretary of the 
ER ch that it appears by an entry 
n his own handwriting, in wu book kept 
for such ontries, that a patent was 
delivered to A., & that he therefore 
felt sure that it was delivered to A. 
or his servant, but has no recollection 
of it, is sufficient to charge A. in trover 
with the possession of such patent.— 
payee v. BOULTON (1836), 5 O. S. 


PART IV. SECT. 13, SUB-SECT. 2.—B. 


sb. Z'o prove to whom credit given,}— 
WHITs v. MILLER (1888), 27 N. B. KR. 
143.—CAN. 


PART IV. SECT. 13, SUB-SECT. 4. 


sc. Books of railwuy compames— 
Rtepair book.J—-CANADA CENTRAL Ry. 
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Co. v. MCLAREN (1883), 8 A. R. 564.— 
CAN. 


PART IV. SECT. 13, SUB-SECT. 5. 


di. »~--A_ book main- 
taincd by members of a family of 
horeditary bards, containing entries 
of domestic events occurring 1n_ the 
family to which they rendered service, 
the events recorded being such as aro 
usually known to a family bard in 
connection with his calling :—Zeld: 
admissible as evidence concerning the 
relationship of the members of the 
ere whose history was cntered 

R 








therein.—ANANDI v. NAND LAL (1924), 
I. L. R. 46 Al. 665.—IND. 


PART IV. SECT. 13, SUB-SECT. 7.—-B. 
3843 fi. S PP. Merry v. MacuiIn 

(1926), 47 N. L. R. 236.—S. AF. 
PART IV. SECT. 13, SUB~SECT, 11. 
3870 i. Admissibility.]—Helu : 


Cases 3850a—-4161a. 


are open.— INDIA RUBBER, GUTTA PERCHA & 
TELEGRAPH Works Co., Lrp. v. CHAPMAN 
(1926), 20 B. W. C. C. 184, C. A. 


8860. Add. Annotations :—Refd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
Fee Mentd. Wing Lee v. Lew, [1925] 

 C. 819. 


3802. Add. Annotation :—Refd. Layzell v. Thomp- 
son (1927), 187 L. T. 106. 

3907. Add. Annotation :—As to (3) Refd. Moser 
v. Ambleside U. D. C. (1925), 89 J. P. 118. 

3909. Add. Annotation :-—Mentd. (ireat Western 
Ry. v. Monmouthshire County Council (1929), 
93 J.P. 142. 

3911. Add. Annotations :—Consd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 


ENGLISH AND Empiri Dicesr SupPLEMENT. 


312; Trafford v. Thrower (1929), 45 T. L. BR. 


502. Refd. Hue v. Whiteley, [1929] 1 Ch. 
440. Mentd. Moser v. Ambleside U. D. C. 


(1924), 89 J. P. 118. 

3914. After this case add ‘‘ See, also, HIGHWAYS, 
Nos. 355a, 355b.”’ 

3919a. To prove state of premises.|—DoE d. 
FENTON v. BUTCHER (1847), 9 L. T. O. S. 82. 

3946. Add. Annotations :—Mentd. Capcl St. Mary, 
Suffolk v. Packard, [1927] P. 289; Re 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. 

3947. Add. Annolations :—Mentd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289; Ite 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 248. 

8959. Add. Citation :-—130 L. T. 445. 





Part V.—Witnesses. 


3975a. 





witness from the box on the ground that the | 
case is unfit for him or her to be concerned 
in; his power is limited to the usual inquiry 
about the child’s understanding of an oath or 
of the duty of telling the truth.—-R. v. 
MoscovircH (1924), 18 Cr. App. Rep. 37, 


C.C. A. 


4027. Add. Annotation :—Refd. Isaacs v. Cook, 


[1925] 2 K. 33. 391. 


4029. Add. Annotation :—-Apld. Isaacs v. Cook, 


[1925] 2 K. B. 391. 


4053. Add. Annotation :—Mentd. KH. v. 
Criminal Court JJ., Ba p. L. C. C., [1925] 


2K. B. 43. 


telegram  reecived by pitf. from 
deceased was not adunissible in evidence 
without proof that deecased hud sent 
uw tele~ram in those terms, & that the 
original telegram, signed by deceased, 
had been destroyed or lost.— ADAMSON 
v. VACHON (Sask.) (1912), 22 W. L. hl. 
491,—CAN. 


PART IV. SECT. 13, SUB-SECT. 12. 

q -}]—WiUll proved before 
au notary public, & recorded dunng 
the lifetine of testator, properly 
admitted in evidence.-—MURRAY  %. 
Durr (1894), 33 N. B. It. 351.-—CAN. 

sd. Necessity for i reer of.j— 
Where pltf.’s counsel in opening his 
case stated it as a question of legiti- 
macy, & that deft. claimed under a 
will, & the defence was conducted 
without the production of the will, 
is if the statement of the counsel had 
rendered that unnecessary :- —Ield > it. 
mught to bave been produced.—DoKnr 
1, BrREAKBEY v. BREAKEY (1846), 2 
U. C. ht. 349.—CAN. 


PART IV. SECT. 18, SUB-SECT. 2. 


3958 i. Surveyor’s report.j-—— Held: 
not admissible to prove the extent of 
the lands he was employed to survey.— 
R. v. Price BrotuEers & Co., [1925} 
3D. L. R. 595; revsg., [1924]3 DL. R. 
8] 7.—CAN. 


PART IV. SECT. 20. 


se. Cerlificatc of weighmaster.|—ITeld : 
prima facte evidence only of weight at 
the time of weighing.—TRENULD & 
TANNAS UV. CANADIAN PAOIFIC Ry. Co., 
11927] 3 b. L. . 695; [1927] 2 
W. W. TR. 491; 33 Can. Ry. Cas. 86; 
21 Sask. Le R. 665.—CAN. 


i. --——— 





e-/-A judge cannot exclude a child- | 4077. Add. Annolations: 
Paget, Wa p. Official Receiver, [1927] 2Ch. 85. 
Refd. ic Jawett, [1929] ] Ch. 108. 

4130. Add. Annotation :—Refd. R. v. Bath Com- 
pensation Authority, [1925] 1 Kk. B. 685. 
4148. Add. Annotation :-—~—Refd. Minter rv. Priest, 

[1929] 1 WK. B. 655 
Acting for partner.|——A., a solr., being 
engaged in negotiations for the sale of an 


4161a. -- 





-Apprvd. & Apld. Ne 


estate of his own, devolved the conduct of 


the business with regard to it on his partner, 


& made certain statements to him :—Jeld : 


Central 


the relation of solr. & client existed between 
them, & the communications were privileged. 


-—BEAMISH v. OWENS (1846), 7 L. T. O. SS. 66, 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (a). 

3974 fii, —-~-.}—-New trial ordercd 
In un action for negligence, on the 
ground that the trial judge had not 
expressly directed the jury that the 
law required that the case should not 
be decided on the testimony of the 
infant pltf., seven years old, who was 
not sworn, unless it was corroborated 
by some other material cvidence ; 
alijhough he had warned the jury to 
consider ber testimony very carefully. 
—-ROBINSON v. Burns & Co., LTD. & 
CHURCH, [1928] 1D. L. R. 6103; [1928] 1 
aa lt. 76; 23 Alta. L. RR. 170.— 


3974 iv. ——.}--“ Other material 
evidence *’? within the requirement of 
Alberta Kvidence Act, 8. 19, that the 
unsworn testimony of a child of tender 
years must be corroborated, means 
evidence material to the issue which 
must be sustained by the party ot 
whose behalf the child’s evidence is 
adduced ; therefore, where that issue 
is negligence. it means evidence relating 
to the alleged negligence. ‘The evidence 
relied on as corroborative in the present 
case did not go so far as to touch the 
question of negligence.—CUTHBERTSON 
®. LETHBRIDGE, [1928] 2 D. lL. R. 562; 
[1928] 1 W. W. Kh. 815.—CAN. 


3976 ii. .}—A child of ten said, 
““T know I have got to tell the truth, 
f know where you go when you don’t 
tell the truth, to gaol’’ :—Held: this 
answer was not inconsistent with an 
understanding of the nature & quality 
of an oath, although showing no 
appreciation of reward & punishment 
in w future state.—-SPOONER v. TAYLOR, 
[1926] Ss. A. Ss. R. 396.—AUS. 


TAR 





3979 iv. -~~- —— Canada Evidence 
Act, 8. 16./—-Sanknry v. R., [1927] 4 
D. l. TR. 245; [19271 8. GR. 436; 


48 Can. Crim. Cas. 97.—-CAN. 


PART V. SECT. 1, SUB-SECT. 1.—B. 

g (p. 390) i. -——~- Agent conducting 
case.|-—An agent conducting a case in 
the Burgh police ct. is a competent 
witness in the cause.—CAMPBELL 1. 
COCHRANE, [1928] S. C. (J.) 25.—SCOT. 


p (p. 391) i. ———.]—A prosecutor who 
has conducted a preparatory examina- 
tion in.a magistrate’s ct. is a competent 
witness for the Crown at. tho trial.—H. 
v, BECKER, [1929] App. D. 167.—S. AF. 


sg. Juryman in first aclion—On 
hearing of new trial.jJ—At the hearing 
of a new trial, a Juryman in the first 
action was called to give evidence ax 
to what he saw whilst on a view with 
his fellow juryinen. Lis evidence was 
rejected on the ground that baviur 
been & Juryman in the first action he 
wus not competent to give evidence 
at the new trial :—Held: the witness 
was competent to give ovidenco of 
what he actually saw & observed 
provided the evidence was otherwise 
admissible.—MAOKAY wv. ELIAS (1928), 
28 S. K. N.S. W. 340; 45 N. S. W. 
W. N. &6.—AUS. 

4001 i. Solicitor.}—A solr. is 
a competent witness for his cHent, &, 
when he is not also acting as an 
advocate, there is nothing reprehensible 
in his being a witness. While an 
advocate can testify for a party whose 
cause he is conduc , the practice 
is highly objectionable——-PARRY v. 
Parry, {1926]) 3 D. L. R. 95; [1926] 
2W. W. R. 185; 20 Sask. L. R. 474.— 


e 





4190. Add. Annotation :—Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 


4192. Add. Annotation : —Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4199. Add. Annotation :—Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 


4201. Add. Annotation :--Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 


4213a. -|— (1) Communications 
passing between a solr. & a prospective client 
with a view to the client retaining the solr. 
on Sad i aicgs rae business are privileged from 
disclosure, even if the solr. does not accept 
the retainer. 

(2) Conversations between a solr. & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

S. & T. interviewed a solr. with a view to 
obtaining a loan for the deposit on a con- 
templated purchase of a house & with the 
intention, if he could find the money, of 
employing him to carry out the purchasc ; 
but the solr. refused to find the money, & 
in stating his reasons slandered the vendor of 
the house, with whom he had had previous 
dealings. In an action by the vendor against 
the solr. T. claimed privilege from disclosing 
what passed at the interview :—-Held: as 
S. & TI. had gone to him in his professional 
capacity & on business within the ordinary 
scope of his business as a solr., the circum- 











stances in which & the purpose for which | 


they interviewed the solr. showed that T.’s 
claim to privilege ought to have been upheld 
& his evidence of the defamatory statements 
ought not to have been admitted.—MINTER 
». PRIEST, [1929] 1 kK. B. 655; 98 L. J. 1K. 3B. 
G61; 141 L. TT. 140; 45 T L. R. 3933) 73 
Sol. Jo. 529, C. A. 

4217. Add. Annotalion :—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 





4218a. --—- -——--.|—MINTER v. Prinst, No. 4213a, 
ante. 
4228a. — - -~— -|\—PItf., who had been 


employed by deft. to take care of his house, 

but who had subsequently left it, brought an 

action against him for breach of promise of 

PART V. SECT. 2, SUB-SECT. 4.— 
B. (a). 

supcrior 


Notes made by a police officer for the 
purpose of making a report to his 
officer are 


Vol. XXII.—Evidence. Cases 4190—4477. 


marriage. Deft. had threatened to proceed 
criminally against her on a charge of taking 
away some of his property from the house. 
The ct. refused to compel plitf.’s attorney to 
disclose her place of residence, as deft. knew 
who she was, & had avowed that he sought 
the mformation with the view of effecting 
her arrest on the criminal charge. ITARRIS v. 
HOLLER ae 19 L. J. Q. B. 62. 

Hn alah ion :-- Refd. Cov v. Bockett (1865), 18 C. B. N.S. 


4230. Add. Annotalion :—Generally, Mentd. R. v 
Southampton County Confirming Conunittee, 
Er n. Slade, [1929] 1 IK. B. 263. 

4259. Add. Annotation :—Consd. Minter v. Pricst, 
{1929] 1 K. B. G55, 

4275. Add. Annotation :—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4286. The first line of the text of the paragraph 
should read ‘‘ Where at law the party 
calls.”’ 


| 4299. Add. Annolation: -Mentd. Salvesen (or von 


orang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

4428a. Application to set aside—-Whether 
‘*in ’’? action.|—Held: an application by a 
a person, who had been served by one of 
the partics to an action with a subpwena duces 
tecum, to set the subpoena aside was an 
application ‘‘ in” the action within ht. S. C., 
Ord. 52, r. 2, although appct. was not. a party 
to the action, & the appLcation could not be 
heard.—R. v. INVEsToRS’ REviEw, Lr., 
Ez p. WHEELER, [1928] 2 K. B. 644; 97 
]. J. K. B. 802; 140. TT. 435 44 2.5 7 
724: 72 Sol. Jo. 570, D.C. 

4455. Add. Annotation :-—Mentd. 
Avgherino, [1927] 2 Ch. 33. 

4461a. -|—The possession of a solr. is, for the 
purpose of a subpena duces tecum, the 
possession of the client.— JORDAN v. ROBERTS 
(1862), 7 L. T. 68. 


4472a. Court not entitled to impound.]— 
Re Tru, Lx p. PARSONS (1871), 19 W. BR. 3825. 

4477. Add. Annotations :—Refd. Jie Cameron’s 
Coalbrook, etc. Ry. (1859), 25 Beav. 1; 
Lockett v. Cary (1864), 3 New Rep. 405 ; 
Fowler v. Fowler (1881), 20 W. kK. 800; Ae 
Hawkes, Ackerman v. Lockhart, [1998] 2 
wh. 1. 





Busby — v, 











Li. Whether applicable to Royal 
Commission.|—The right of a witnes+ 


contidentinI, & in a civil proceeding to prepuyment of 


4060 xxi. ——.}]— Under Canada 
Temperance Act, 1878, 8. 123, accused 
isnot bound to criminate hitnself.—R.r. 
HALPIN (1886), 12 O. KR. 330.—CAN. 

4060 xxii. —~-.]——The refusal ‘ to 
answer any question touching the 
case ’’ in Liquor License Act, s. 115, 
means any question which may be 
lawfully put, which the witness 1s 
otherwise bound to answer.—J/?e ASK- 
WITH (1899), 31 O. RK. 150.—CAN. 


PART V. SECT. 2, SUB-SECT. 4.—C. 

4105 i. Who may take ebjection—Not 
counsel.}—The claim for protection 
against incriminating questions is a 
personal one & must be made by the 
party himself & under oath. The 
objection of his counsel will not do.— 
R. ». MCINTYRE (1909), 7 K. L. R. 50. 
—CAN 


PART V. SECT. 2, SUB-SECT. 10. 


_ 8k. Whether Act of 1696, c. 25, applics 
in questions between.J}—GALLOWAY v. 
GALLOWAY, [1929] S. C. 160.-—SCOT. 


PART V. SECTS SUB-SECT. 3.— 
- (d). 


sa. Noles made by police officer.|-— 


their production cannot be insisted on 
by accused.—HINSHELWOOD v. AULD, 
[1926] 5. Cc. (J.) 4.—SCOT. 


PART V. SECT. 3, SUB-SECT. 5.—A. 


4493 iii. ——- Lrpert witness.}—Weld: 
@ medical witness could not refuse to 
give evidence because his fees had not 
been paid.—h. vw. UuBLiy (N. 58.), 
(1925) 1 D. Tn R. 4943 43 Can. Crim 
Cas, 208.--CAN. 


PART V. SECT. 3, SUB-SECT. 5. — 
D. (a). 


4548 v. --—— .}+—Where thero 
was sufficient evidence before the trial 
judge to warrant him in finding that 
deft. came from Cuba to St. John, not 
merely hecause he was a necessary 
witness & wished to testify at a trial 
on his own behalf, but that he would 
have como as he did had there been 
no trial of the cause oxpected :—/7eld ;: 
deft. was not entitled to he paid 
travelling expenses under such con- 
ditions.—Purrry Ich Cream Co. v, 
aaa oe (1924), 52 N. BB. OR. 422. — 
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conduct money & expenses to & froin 
where he is 6rdered to be in attendance 
is well settled, & the saine principle 
which applies to a civil proceeding in 
one of H.M. Superior cts. of record must 
a fortrori apply. to a Royal Com- 


mission in the absence of express 
statutory power.—lhk. wv McAnaM 
(1927), 50 Can. Crim. Cas. 315° 30 


B.C. R. 101.—CAN, 


PART V. SECT. 3, SUB-SECT. 5.—F. 


bi. —— Award silent as to fees of 
witnesscs—-Pawer to grant fees vested 
in arbitrator.}—Under Pubhe Works 
Act, RLS. B.C. 1924, ¢. 211, a. 24, 
the arbitraturs only are vested with 
authority to grant or withhold witness 
fecs in the caso of any particular 
witness, at any rate to the extent of 
deciding whether such fecs should be 
included in the bill of costs for taxa- 
tion or not, & what amount of pre- 
paration was roasonably necessary.— 
?tee Gaur Bros. & BorNaBY (1923), 
39 B.C. Rk. 4703) « [1928] 1 W. W. RR. 
798. --CAN. 


Cases 4521la—5107. ENGLISH AND Empire Dicest SUPPLEMENT. 


4521a. 
—RHeld: 





710. 


4586. Add. Annotation :—Refd. 


[1926] P. 180. 
4594a. 





necessary :—Held : 


108, C. C. A. 
4734. Add. 


T. L. BR. 536. 


4816. Add. Annotations :—As to (2) Consd. More 
». Weaver, [1928] 2 K. B. oe 


v. Priest, {1929} 1 K. B. 65 


4829. Add. Annotation = Mentd: Buerser v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


Put in witness-box but not examined. 

his costs of travelling & attending 
the trial ought to be allowed.—FLOWER v. 
GARDNER (1857), 3 C. B. N. S. 185; 27 
L. J.C. P. 56; 30 L. T. O. 8. 1385; 140 E.R. 


Witness not called.|—Where a charge 
for the attendance of such witness was 
allowed, because counsel in advising on 
evidence thought that the 
that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought not 
to be founded.—THE Lorp STRATHCONA 
(No. 3), [1926] W. N. 270, C. A. 
4649. For “ (circa. 1660)” read ‘ (circa. 1670).” 
4722. Add. Annotation :—Refd. R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 
4729a. Whether obligations of oath understood— 
When witness may be asked.}—A judge is 
entitled to question a witness at any stage 
of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
oath.—R. v. WILSON (1924), 18 Cr. App. Rep. 


Annotation :—Consd. 
Prasad v. Lala Jagmohan Das (1927), 43 


The Massilia, 


| 4875. 


witness was 


4849. Add. Annotation :—Mentd. 
. technique v. Weinbaum (1927), 137 L. T. 638. 


| 4859. Add. Annotation :—Apld. Grinham v. Davies, 
[1929] 2 K. B. 249. 

Add. Annotation :—Distd. R. v. 
[1927] 2 K. B. 587. 


4974. Add. Annotation :—Mentd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

4997. Add. Annotations :—Refd. 
Frachon (1927), 1388 L. T. 386. 
Salvesen (or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. 641. 

5022. Add. Annotation :—Refd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

5027. Add. Annotation :—Consd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

5045. Add. Annotation :—Gencrally, Mentd. Mellor 
v Beardmore (1927), 44 R. P. C. 175. 

5048. Add. Annotations :-—Mentd. Dotzauer v. 
Dotzauer (1925), 41 T. L. R. 289 ; Lankester 
v. Lankester & Cooper, [1925] P. 114; Preger 
(otherwise Prager) v. Preger (otherwise Prager) 


4848. Add. Annotation :—Mentd. Smith’s Potato 
a v. ee Potato Crisps (1928), 45 


La Radio- 


Harris, 


Jacobson vw. 
Mentd. 


(1926), 134 L. T’. 670. 


lala Indar 


5067. Add. Annotation :—Mentd. Roberts v. Hop- 
wood, (1925] A. C. 578. 


5092. Add. Annotation :—Mentd. Farr, Smith v. 


Expld. Minter 


Messers, [1928] 1 K. LB. 397. 
5099. Add. Annotations :—Refd. R. v. 


Liddle 


(1928), 21 Cr. App. Rep. 3. Mentd. hi. v. 


Harris, [1927] 2 kK. B. 587. 
5107. The second line of this paragraph should 





PART V. ane A SUB-SECT. 7.— 
e C) i. 

4645 i. General rule—Clear case must 
be madc out.}—DESROCHERS v. QUEBEC 
LIQUOR COMMISSION & SIMARD ( i 
37 Can. Crim. Cas. 17; 23 Q. P. R. 
427.—-CAN. 

4649 iv. —-—.]—-A witness, sum- 
moned by the High Ct. to give evidence, 
left the jurisdiction without being 
discharged as a witness & without the 
permission of the ct., in order to avoid 
giving cvidence :—Held : > such con- 
duct amounted to contempt, & the 
High Ct. had inherent jurisdiction to 
Bras. for that contempt.— IBRAHIM 

pone PAREKH wv. R. (1926), 

~R. 4 Ran. 257.—IND., 


PART V. SECT. 5, SUB-SECT. 2. 

4769 ii. —— Two plaintiffs 
witnesses.j|\—Semble > when there are 
two pltfs. & both are witnesses, deft. 
has not the right to insist that while 
one of them is giv his testimony 
the other shal] be excluded.—MoINTYRE 
a a [1925] 2 W. W. R. 581.— 


PART V. SECT. 8, SUB-SECT. 1.—A. 
sb. Lividence of foreign witnesse— 
When interpreter allowed.j\—While it 
is desirable that a foreigner should not 
be allowed to ave his testimony through 
an interpreter if he really understands 
Jinglish, yet where a witness persists 
in stating his ignorance of Knglish & 
that he does not understand the 
questions put to him, & there is no 
evidence that he is not speaking the 
truth, he should not be forced to testify 
in English, especially where the result 
is @ mass of uninte ble evidence.— 
PONOMOROFF v. PONOMOROFF, [1925] 
3 W. W. R. ig CAN. 
n criminal trials.)—See 
CRIMINAL eA Vol. XIV., p. 264. 


PART V. SECT. 6, SUB-SECT. 2.—B. 
4830 i. —— Other defendant & hia 








witnesses.}-—On tho trial of a civil 
action, other than for divorce, against 
more than one deft., when defts. bave 
pleaded separately, but there is no 
substantial difference in their interests, 
the judge may refuse to allow separate 
cross-vexaniination of co-deft.’s wit- 
nesses ; in other circumstances separate 
counsel may be allowed to be heard, 
with the consequential rigbt to cross- 
examine oe or his witnesses.— 
MILLAR Uv. C. Raprrp TRANSIT Co. 
LTp., T9268) 1D. L. R. ae : [1926] 
1 W. W. R. 543; 36 B. C. R. 345.— 


PART V. SECT. 6, SUB-SECT. 4. 


4874 iii. ——.]— Re HAYES WILJ.IAMS 
(1926), 26 S. KR. N. S. W. 383; 43 
N. 8. W. W. N. 101.—AUS. 


PART V. SECT. 6, SUB-SECT. 7.—D. 

4956 iii. Although inadmissible— 
Because produced tov late.jJ-—— JEWAN 
LAL DAaGaA v. NILMANI CHAUDHURI 
(1927), L. BR. 55 Ind. App. 107.— IND. 


rant V. SECT. 6, SUB-SECT. 7.—E. 


.J— Before a witness is 
Slowed to refresh his memory of a 
statement made by another by 
reference to a memorandum of it made 
at the time, he must be able to state 
that such statement was truly & 
correctly entered in the memorandum, 
& where a copy of the memorandum is 
sought to be used the witness peace ee 
able to show that while the ent. 
fresh in his min compare ‘the 
copy with the osama tell & se 
he found the cop Lf —R. 

ELDER, [1925] 3 D. R. wre (1925) 
2 - R. 545; 44 Can. m. Cas. 
75: 35 Man. L. R. 161 —CAN. 


PART Ms SECT. 6, SUB-SECT. 7.—G. 

6012 oy Sy. ury.}—-O’BRIEN v. 
Pacts (1888), ut. Die. 654, 992; 
Cam. Cas. 282.—CAN. 








Pin 


ac. Whether document admissible as 
evidence.) —The fact that a witness is 
allowed to refresh his memory, by 
referring to a Memorandum made by 
him, does not make such memorandum 
admiasiblo as evidence in corrobora- 
tion of his testimony.—-YouNG vv. 
VENTON, [1927] 1 D. lL. R 426; [1927] 
baw W. R. 75; 21 Sask. L. R. 319.— 


PART V. SECT. 6, SUB-SECT. 8. 


5020 i. Iefusal to answer questions— 
Penalties—-Punishment for contempt— 
Power of magstrate.}—Re AYOTTE 
(1905), 15 Man. L. R. 156.—CAN, 

5020 ii. ——- ——- ———- -—-. ]-- Deft. 
was committed for contempt of ct., 
for not answering a question asked. by 
the a organ sages oo the magis- 


trate had ue deft.— 
R. v. ENDIAR (1909), 7 kK. lL. R. 150, 
151, 152.—CAN. 

PART V. SECT. 7, SUB-SECT. 3. —A,. 





5054 ii. ] 
TRUSTS CORPN. 0. MELNECHUK (Sask. ds 
[1927] 4 D. L. R. 521; [1927] 3 
W. W. R. 131.—- CAN, 

5059 i. Whether party entiticd to split 
evidence into two parts—As part of 
his case—é& partly as evidence in reply.) 
—Pltf. is not allowed in presenting 
evidence to divide his case, either Rit 
omitting to give cvidence original 
upon a material point & offering rid 
evidence in reply, or by giving some 
evidence upon a particular point in 
his original case & offering other evi- 
dence upon the same point in reply.— 
HARVEY v. CANADIAN PactFic Ry. Co. 
(1885), 3 Man. L. R. 266.—CAN. 


PART V. SECT. 8, SUB-SEOT. 1.—A. 

6082 fi. ——.}—The duty of 
determining whether a witness may be 
treated as adverse or hostile is one 
peculiarly within the eeuen of the 
trial judge.—-MAYFIELD RURAL MUNI- 
CIPALITY, No. 406 v. LONDON & 





read ‘‘ out to be unfavourable to the party 


calling him is not.”’ 


5112. Add. Annotation :—Refd. R. v. Harris (1927), 


20 Cr. App. Rep. 144. 


5140. Add. Annotation :—Consd. Hobbs v. Tinling, 
Nottingham Journal, 


Hobbs vv. 
K. B. 1. 


5182. dd. Annotation :—Consd. Hobbs v. Tinling, 


Vol. XXII. Evidence. 


Hobbs v. 
Kk. B. 1. 


Hobbs». 


(1929) 2 WK. B. 1. 


Cases 5107—5408c. 


Nottingham Journal, [1929] 2 


5197. Add. Annotation :—Consd. Hobbs v. Tinling, 


Nottingham Journal, [1929] 2 


9199. Add. Annotation :-—Refd. Hobbs v. Tinling, 


Hobbs v. Nottingham Journal, |1929]2 K.B.1. 


Part VI.—Expert Evidence. 


5408a. Limitation of volume of evidence.]|—-In 
cases involving expert evidence the expert 
advisers of the partics, whether legal or 
scientific, are under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the hearing 
(TOMLIN, J.).—-GRAIGOLA MERTHYR 
LTD. v. SWANSEA CORPN., [1928] Ch. 31; 97 
L. J. Ch. 129; 43 T. L. R. 6003; on appeal, 
[1920] A. C. 344, 


[1928] Ch. 2385, C. A. ; 


5408b. S. P. A.-G. v. RINGWOOD RURAL DISTRICT 
CoUNCIL (1928), 92 J. P. 65; 26 L. G. R. 


174. 


LANCASHIRE GUARANTY & ACCIDENT 
Co. oF CANADA, [1927] 1 D. L. R. 403 ; 
[1927] 1 W. W. R. 67; 21 Sask. L. R. 
283.—CAN. 


PART V. sak * Slates 1.— 

sd. Statement made on examination for 
discovery.)—Held: a ‘ previous ’’ or 
‘‘former’’ statement within Saskat- 
chowan Evidence Act, R. S. S., 1920 
(c. 44), 8s. 32~-34.—MAYFIELD RURAL 
MUNICIPALITY, No. 406 v. LONDON & 
LANOASHIRE GUARANTY & ACCIDENT 
Co. o¥ CANADA, [1927] 1 D. L. R. 4083 ; 
[1927] 1 W. W. R. 67; 21 Sask. L. R. 
283.—CAN. 


PART V. SECT. 8, SUB-SECT. 2.—B. 


k i. Questions tending to show 
bad character—Directed to prove issue 
an ettse.)-—Evidence Amendment Act, 
1925, 8. 12 (c), provides that a person 
charged & called as a witness in pur- 
suance of this Act. shall not be asked, & 
if asked, shall not be required to answer, 
any question tending to show that he 
is of bad character :-—Held: questions 
not directed to show an accused’s bad 
character, but to prove his guilty 
knowledge, which was one of issues, 
are not inadmissible, because they 
may also tend to show his bad cha- 
racter.-—R. v. BAXTER, [1927] S. A. 
Ss. nN. 321.—AUS. 


PART V. SECT. 8, SUB-SECT. 2.— 
C. (8). 


ni, —~—— To shake evidence given by 
witness. }—Evidence of a previous state- 
ment inconsistent with the testimon 
of a witness is not admissible as evi. 
denoe on the issues to be decided in the 
action, but can only be looked to to 
neutralise or cut down the evidence 
given by the witness.—-HAMMER v 
S. Horrnune & Co., Lp. (1928), 28 
ae Roe W.280; 45 N.S. W. WL.N. 


PART V. ieee: S SUB-SECT. 2.— 


5168 1. Letter written by witness.}— 
Where oa telegram & a letter were 
dispatched shortly after a sale of 
goods by the eellers’ agent to his 
employers recording his version of the 





10., 


5403c. Limitation of number of expert witnesses. |— 
In cases involving expert evidence only two 
experts are to be heard on each side, unless 
the judge is satisfied that by reason of special 
circumstances justice cannot be done without 
hearing further expert evidence. 
does not exclude either side from calling any 
one to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 


This rule 


fact, & such person must not be treated as an 


142; 


transaction :—-Held: not corrobora- 
tion of the agent’s oral testimony, 
although they might compctently be 
referred to for the purpose of testing 
his credibility.—GIBSON v. NATIONAL 
ee Co., [1925] S. C. 500. 


PART V. SECT. 9, SUB-SECT. 1. 


6209 i. Whether necessary. |—-MON AB 
v. CowARD, [1925] 4 D. L. It. W112; 
affg.. [1925] 1 D. L. lt. 741.—CAN. 

§211 i. What consittutes corroboration 
—Whether letter written by witness— 
About time of event in question.}— 
Held: atelegram & a letter despatched 
shortly after a sale of goods by the 
sellers’ agent to bis employers recording 
his version of the transaction were not 
corroboration of the agent's oral 
testimony.——GIBSON v. NATIONAL CASH 
REGISTER Co., [1925] 8. C. 500.— 
SCOT. 

5211 ii. —— Evidence of fact essential 
to success of party.|}—Tho corroboration 
required by Evidence Act, R. &. QO. 
1914, c. 76, 8. 12, must be of something 
essential to be shown before pltf. can, 
upon his own evidence, obtain a decision 
in his favour upon the cause of action 
he is setting up. Evidence which is 
congistent with two views corroborates 
neither. The corroborating evidence 
must be of some fact essential to the 
success of pltf., though it is not required 
that all such facts be corroborated.— 
KLGin v. Stusss, [1928] 2 D. L. RX. 
838; 62 0. L. R. 128.-—CAN. 

sf. Of telephone conversation.) —A 
person who hears a telephone con- 
versation may give cvidence to corro- 
borate the person whom he was with 
& who was the actual spoaker.— 
HANSON v,. GLEANER, LTD. [1925] 
3 D. lL. R. 189.—-CAN. 


PART V. SECT. 9, SUB-SECT. 4. 


co (p. 494) i. ——~.}—The rule, that 
claims against the estate of a deceased 
person require to be corroborated by 
other evidence than that of pitf., is a 
rule of practice rather than of law, & 
is only applied where the onus of proof 
rests upon pitf., & has no application 
where the onus of proof of the facts 
which determine the issue or issues 
involved rests upon the representative 


71] 


expert witness. 
Lrn. v. SWANSEA Coren. (1926), 71 Sol. Jo. 
subsequent proceedings, [1928] Ch, 31. 


-GRAIGOLA MierRTHyrk Co., 


of the deceased perscn.—-TAMARA TI 
ANGIANGI v. TREADWELL, [1926] N. Z. 
L. HR. 693.—N.Z,. 

PIKPER  . 


c (p. 494) ii. -——.] 
ZINKANN (1927), 60 O. L. Nt. 443.—CAN. 

ec (p. 491) fii, —--—.-- B. made a 
claim against the estate of C., deccased, 
for services rendered, wich was 
allowed by the surrogate judge of 
probate :— Held: setting aside the 
decision with costs, under It. S. ¢c. 107, 
the evidence of B. was inadmissible 
in support of his claim.—lRe CONDON 
HSTATE (1896), 28 N.S. R. (16 RR. & G.) 
208.-~CAN. 


c (p. 494) iv. -———.]—-In re MALLOWS, 
FLETCHER ¥. INTESTATE ESTATES CURA- 
TOR (1926), 29 W. A. L. lt. 62.—AUS. 


o (p. 494) v. .}—Although a trial 
Judge ought not to disallow a claim 
aguinst the estate of a decoased merely 
because the claimant’s evidence is not 
corroborated, nevortheless he should 
examine such evidence with care, & 
even suspicion, & should not allow the 
claim unless completely satisfied of its 
truth.— JOHNSON wv. Berry, [1928] 4 
}D. L. R. 286: 11928] 2 W. W. R. 410; 
22 Sask. L. HR. 402.—CAN. 


c (p. 494) vi. J—Re Lutz, [1928] 
17). L. R. 72.—CAN. 


f (p. 495) i. Claim nade un of 
separate vtems.J)-—-GERARD v. HUDSON, 
[1928} 1 D. L. R. 839.—CAN 


PART V. SECT. 10, SUB-SECT. 2.— 
C. (a) iv. 











fi, ———.J~—CUVILIIER v. THIBODO 
(1849), 5 U. C. R. 328.—CAN. 


PART VI. SECT. 1. 

m. Read now ‘“ 5403c i.” 

n. Read now “ 54030 ii.”” 

o. Read now “ 5403c iii.” 

54080 iv. —~-- Construction of Ontario 
Evidence Act, s. 10 ]-BUOTTRUM &. 
UDELL, (1925] 3 D. lL. Re. 453 57 
QO. L. R. 97.—CAN. 

s. For “ Conflict of opinton as to 
value”’ read ‘ Conflict o opinion— 
Duty of court—Conflict of opinion as 
to value.”” 

gi. - —— —-—.J-—Hay v. Barn, [1925] 
2 D. fu. Jt. 948,—CAN, 


Cases 5407a—6088a. ENGLISH AND Empire Dicest SUPPLEMENT. 


5407a. ——— Only medical witnesses—Not research 5476. Add. Annotation : ---Mentd. 


student in toxicology.}— NIGHTINGALE 
BIFFEN, HEwitr v. Birren (1925), 
B. W.C. C. 358, C. A. 

5433. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 


V. 
18 


Re Clayton's 


Petn. (1927), 43 T. I TR. 659. 


5479. Add. Annotations: — Consd. Buerger v. 
New York Life Assee. (1927), 96 L. J. 
kK. B. 930. Refd. R. v. Moscovitch (1927), 
138 L. T. 183. 


Part Vil—tEvidence by Affidavit. 


at roa Citations :—94 L. J. Ch. 73; 132 L. T. 

o . 
Add. Annotation :—Mentd. Re Drage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 765. 

5523a. Proceedings on which affidavit made 
no longer pending.]|—CaTHOLIC PUBLISHING 
& BOOKSELLING Co., LYD. v. WYMAN (1863), 
1 New Rep. 468; 7L. T. 849; 1] W. R. 399. 

5578. Add. Annotation :—Mentd. Re Redduway’s 
Appln., [1925] Ch. 693. 

5676a. .|—Ea p. STEPHENS (1848), 11 L. T. 
O.S. 152. 


5873a. -|—The jurat of an affidavit of 
the due taking of an acknowledgment had 
an interlineation in the body of it, & an 
erasure in the jurat. The ct. refused to allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 
having expired.—Re TimrRNeEY (1855), 15 
C. B. 761; 24 L. T. O. S. 260; 139 I. R. 


625. 

















5880a. ——.)—Re ERNEY, No. 5873a, 
ante. 
5951a. In material part of affidavit---Proof 





of time of erasure.]—The ct. allowed a cer- 
tificate of acknowledgment & affidavit of 
verification, taken in New South Wales, to 
be received & filed, notwithstanding an 
erasure in a material part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment & affidavit were taken & 





sworn.—Re BINGLF (1854), 15 C. B. 449; 
26. L. R. 1798; 23 L. T. O. 8.177; 189 
i. R. 500. 

6015. Add. Annotation :—Mentd. Moser v. Amble- 
side U. D. C. (1925), 89 J. P. 118. 


6052a. —-—.]—-ANON. (1839), No. 6108a, post. 


6053a. No commissioner available.]— fe 
Groom, No. 6066a, post. 


6056. Add. Annotation :—Folld. Re Dastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

6056a. -——.] ~—Re EASTERN UNITED ASSUR- 
ANCE CORPN. (1928), 72 Sol. Jo. 358. 

6066a. Notary public—No commissioner avail- 
able.J—The ct. allowed a certificate of 
acknowledgment under Fines & Recoveries 
Act, 1833 (c. 74), s. 84, to be filed under 
s. 85 where the affidavit verifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland.—Re Groom (1869), 17 
w. R. 589. 


6081a. —.|---Re STREKET (1845), 2 C. B. 364 ; 
135 E.R. 987. 


6081b. | —k2 p. STEPHENS (1848), 11 L. 'T. 
O. S. 152 


ade 


6083. Add. Annotation :—Folld. Re Eastern United 
Assee. Corpn. (1928), 72 Sol. Jo. 353. 


60838a. S. P. Re KASTERN UNITED ASSURANCE 
CoRPN. (1928), 72 Sol. Jo. 388. 














8 ii. ——.J—Where a case is 
complicated by the introduction of 
opinion evidence, particularly in cases 
where the testimony is that of medical 
men, it ia the duty of the judge to 
arrive at his own conclusion after 
carefully considering the evidence of 
the experts. & it is not enough for him 
to say, ‘“‘I doubt & cannot resolve 
the doubt because an expert also 
doubts.”—BENNETY v. PEATE (1925), 
57 O. L. R. 233.—CAN, 


sh. Weight of evidence.|—WILILIAM 
HAMILTON MANUFACTURING CO. 1%. 
VICTORIA LUMBERING & MANUFACTUR- 
ING Co, (1896), 26 S. C. R. 96.—CAN. 

sj. -}—GuUELPH WoRrsTED SPIN- 
NING Co. v. GUELPH CORPN,, GUELPH 
GARPET MILLS Co. v. GUELPH CORPN. 
(1914), 30 O. L. R. 466; 18 D. L. RR. 
73; 50. W.N. 761.—CAN. 





PART VI. SECT. 2, SUB-SECT. 1. 


5406 i. What witnesses may be heard 
—Nurse,}—A nurse’s evidence, as to 
the physical condition of a child, & her 
pinion as to its sufferings :—//eld; 
admissible as an expert up to a certain 
point.—HEPENSTAL v. MERRITT (1895), 
33 N. B. R. 91.—CAN. 


ai. ——-— Distance at which gun held.] 
—R. v. PREEPER (1890), 22 N.S. R. 
174.—CAN. 


PART VII. SECT. 1. 


sk. 48 proof of settlement of aclion.J— 
The question whether or not an action 
has becn settled should not. be dispoxed 
of on affidavits, where the evidence 
is conflicting. —PULKRABEK v. PULK- 
i f1927) 4 D. lL. R. 635; 

{1927] 3 W. W. RR. 239.—CAN. 


PART VII. SECT. 4, SUB-SECT. 1. 

ri. County Courts Act, Rk. S. M., 
1913 (c. 44), 8s. 138—J/¢ffect of.J-—R. v. 
Guyot, [1927] 1 D. lL. R. 191; 36 
Man. L. R. 178; [1926] 3 W. W. Qh. 
684.—CAN. 








PART VII. SECT. 6. 


sl. dA ffidavit on application for security 
for costs —Right to require production of 
documents—Relating to defence.|—On a 
cross-examination on an affidavit in 
support, of an application for sccurity 
for costs, the deponent can be required, 
without an order by a judge to do go, tio 
produce documents relating to the 
defence alleged in the affidavit, even 
though such cross-examination is held 
hefore the statement of defonce is 
Niled.—-COLLEGE BRAND CLOTHES Co., 
LTD. v. BROWN & FITZPATRICK, [1928] 
2D. L. R. 502; (1928) 1 W. W. R. 778; 
23 Alta. I. &R, 363.—CAN. 


PART VII. SECT. a0 SUB-SECT. 2.— 


sm. Affidavit filed on rule nisi— 
Intituled differently from rule — Right 
to amcnd.}—Where the heading of an 
affidavit, on which a rule nisi was 
obtained, differed froin the heading of 
the rule nisi, the ct. gavo leave for the 
affidavit to be amended so as to agree 
with the mie 2ist.—er p. Hraas, Ie 
SMITH’S NEWSPAPERS, LTp. (1927), 28 
S.R.N.S. W. 85.-—-AUS. 





PART VII. SECT. 11, SUB-SECT. 7.—B. 


5904 i. What 7s an interlocutory pro- 
eceding—Not an application for pro- 
hibition.J—An application for pro: 
hibition is not an interlocutory motion ; 
hence, under K. B. Rule 392, statements 
made on information & belief in the 
affidavits filed thereon arc not adimis- 
sible.—BEAUOCHENE & PELTIER tv. 
GuNsSON, [1928] 3 DD. L. R. 692; [1928] 2 
W. W. 2.4973 sub nom. Kx p. BEAT- 
CUENE, 50 Can. Crim. Cas. 57.—CAN. 


PART VII. SECT. 12, SUB-SECT. 1.—B. 
6022 iii. .}~Afiidavits 
sworn before an attorney, who is u 
porn of counsel engaged in the cause, 
ut not otherwise connected therewith, 
may be read.— WILDE v. Crow (1861), 
10 O. P. 406.—CAN. 








6092a. ——— ———.]—-Re CRAWForD (1847), 4C. B. 


626; 136 H. R. 653. 
6096a. Italy—British minister. ] 


to direct the proper officer under Vines & 
74), to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appearing that 
there was any difficulty in getting it sworn 
before some properly constituted authority 


Recoveries Act, 1833 (c. 





Vol. XxiI.— Evidence. 


Cases 6092a—6743a. 


the certificate of the acknowledgment of a 


deed by amarried woman residentin America, 


The ct. refused 
public, 


125. 


6143. Add. 


verified by an affidavit made before a notary 
without an affidavit that notarics 
public are the proper officers for taking 
aflidavits in America, & 
identity of the comrs.- -ANON. (1839), 3 


also as to the 
3 Jur. 


Annotalion :—Mentd. Charles v. Cardiff 
Collierics (1928), 44 T. IL. Tt. 448. 


at that place.—Re Dunsany (1849), 7 C. B. 61453. Add. Annotation: —-Mentd. Wunter  v. 
119; 137 H.R. 49. Stadtische Hochseefischerei Gesellschaft, 
6108a. ——— ———- ———.]—The ct. refused to file [1925] 2 K. B. 493. 
Part VIIl.—Evidence out of Court. 
6201. Add. <Annolation :—Consd. Woodrow 6561a. —- —.]-—Re TrerRNrY, No. 5878a, ante. 


Trawlers (White Sea) & Grimsby (1929), it 


L. T. 676. 


| 

| 

| 

6289. Add. Annotation :—Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 


PART VIII. SECT. 1, tai 1. 





6176 x. ate tes v. NEME- 
ROVSKY, [1927] 4 D. L. R. "928 : [1927} 
3 W. W. Rn. 857 ; 37 Man. L. R, 9,—. 


CAN. 


sn. Application on motion to add 
defendant—No grounds shown for addi- 
tion. |J—-RENE v. CARLING IXPORT 
BREW. & MALT Co., [1928] 1 D. f. ft. 
634 5 61 O. L. R. 495.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5---E. 


6296 iii, -}+-Where there is 
nothing to show that deft. adminis- 
trator is not lawfully & properly, 
necording to his ordinary course of 
life, entitled to be away = from 
Saskatchewan, he may obtain an order 
for his own examination de benc esse 
in the foreign Jurisdiction wherein he 
resides.— JACQUES v. JACQUES, [1928] 
1 W. W. It. 447.—CAN. 





PART VIII. SECT. 1, SUB-SECT. 5.—F. 


m i, ——.J]—WILLIAMS & WILLIAMS 
CAN (1925), 36 B.C. R. 481.— 


——.]——Re WEINGARDEN, [1925] 
2 D. "L. Rel R. 1036; 5C. B. RR. 606.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—-G. 

@ i. —~--.]—-BURROUGHS ¥v. TNTER- 
COLONIAL GOLD MIN. CORPN. (N. 8.), 
(1927) 3 D. L. R. 371.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—~H. 


6338 _—s iv. Party.|— 
PHANINDA KRISHNA Dorr 7 PRA- 
vat WA NATH MALia (1927), I. L. RR. 


5 Cale. 748.—IND. 
laintiff. Gey 











. i. Lliness of Pp 
Supremo Ct. Ord. 37, r. 5 
ee may, on the grounds as serious 
eas tain leave to issue a writ of 
commmianion to have his evidence taken 
for use on ths trial before the time for 
ee ca has clapsed.—KELLY v. 
ELLY, [1925] 1 W. W. RR. 332.—CAN. 


PART VII. SECT. a SUB-SECT. 6.-— 
- (a). 

r i, —~—-.}-—The onus of establishing 
that an examination on commission 
of a party outside the jurisdiction 1s 
“necessary for the purposes of 
justice ’” is on the party applying for 
the order.--STAPLES v. Minorr (Man.) 
ake, 2D. lL. ie 857; [1927] 1 
W.W. RR. 435.—CAN 


PART VIII. ant |, SUB-SECT. 6.- *- 
. (GC). 

6408 i. Of necessity of eramination - 
Behef of deponent.|—Evidence based on 
information & behef, if the grounds 
thereof are sufficiently stated, 1s admits- 
sible on an application for a Compson 
to examine witnesses out of the surisdic- 
tion of the et.-——Sypnty Ferris, Lep. 
PSS. TAHITI (1928), 28 S. Re N.S. OW. 
307; 45 N.S. W. W. N. 75.-—AUS. 


PART VIII. SECT. 2, SUB-SECT. 1.—C. 


6523 i. What must be included— 
Names of witnesses.|-—There is no rigid 
rule that such names must be given in 





the order for the commission.— 
WATKINS (J. KR.) Cow ». CAFFERKY. 
b. L. KR. 805; f[ig925}) 2 


[1925] 3 
W. W. R. 588.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.— D. 


6540 i. What must be inserled— 
Names of witnesses.}— There is no rigid 
rule that such names must bo given in 
the commission.— WATKINS (J. RR.) 
Co. v. CAFFERKY, [1925] 3 DD. I. FR. 
805; (1925) 2 W. W. R. 588.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.— A. 


6681 vi. — --.] Welds whereas in 
the present case evidenee hud been 
taken on commission & no objection 
had been raised, & the matter to be 
proved was purely formal, the et. was 
ontitled to accept the evidenes as 
prima fucce sufficient.- Sopwitttt AVIA\- 
TION & JENGINERRING Clo., Trp. or. 


6604. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 


ere —~—-— Application after judgment entered.| — 
COBBOLD v. GARRETT, [19201 WN, 


16. 


Magnus Morons, lirp., [1928] N. Z. 
lL. RR. 433.—N.Z. 


50. May be put rn by other side.}— 
GAINERS ». CAN/ DIAN NORTHERN Ry. 
Co., (1925) 3 dD. L. Rh. 369 — CAN. 


PART VIII. SECT. 4. 


mi. Por twusc of forciqncourt.]|—Under 
Forugn Tribunals Mvidonce Act, 1856, 
the ct. 18 empowered to order the 
exatnination of witnesses within its 
jurisdiction, whose examination is 
applied for by a ct. of competent 
Jurisdiction in a foreign country.— 
LORD ADVOCATE, Tihs PETITIONER, 
13925) S. C. 568.—-SCOT. 


PART VIII. SECT. 5. 


6739 i. Whether allowed to successful 
party -When order obtained by consent.) 
—A comnnssion to examine a witness 
was) granted of consent of parties 
in aw ease in which proof had been 
allowed by the sheriff-substitute. ‘The 
allowance of proof was subsequently 
recalled by the sheriff, whose decision 
was affirmed on appeal. While the 
appeal agauist the sherifY’s interlocutor 
was pending, the commission was 
executed :—-Held > in this particular 
eage, the expenses of obtaining & 
executing the conmmission fell to be 
allowed, in respect that it had been 
rranted of consent. - -GQULCnNRIST 7. 
NATIONAL CASH REGISTER Co., [1920] 
S. ( 27z - SCOT. 


PART IX. SECT. 2. 

sp. T'o prove testamentary capacily— 
Will made before testator found insane.] 
--~A, suit will ie at the instance of an 
insane testator im his lifetanic, to 
perpetuate testimony as to hrs testa- 
mentary capacity at the time of his 
Will, made before he was found insane. 
—-TANKEN v. Pearce (1927), 27 8. RR. 
N.S. W.410, 44 NSS WLW. N. E23 -- 
AUS. 


Cases 6851—69651. 


Part XIl.—Colonial 


6851. Add. Annotation :—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
6859. Add. Annotation :—Mentd. Tallack v. Tallack 

& Broekema, [1927] P. 211. 


6864. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44T.L. Rh. 4. 

6865. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

6866. Add. Annotation :—Refd. Buecrger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add. Annotation:~ Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

6872. Add. Annotations : — Refd. Ie Annesley, 
Davidson v. Annesley, [1926] Ch. 692; Buerger 
v. New York Life Assce. (1927), 96 L. J. K. B. 
930. Mentd. Ftc Ross, Ross v. Waterfield 
(1929), 46 T. 1. R. 61. 

6874. Add. Annotation :-—Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6876a. .}—PIltf. divorced her husband in 
France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 
position to do so, unless in the meantime she 
had married a wealthy man or had ceased to 
live a chaste life:—Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point; (2) the French wit- 
nesses having returned to France after having 
piven their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law.— 
DENNISTOUN v. DENNISTOUN (1925), 69 
Sol. Jo. 476. 

6887. Add. Annotation: -Mentd. Republica de 
Guatemala 7. Nunez, [1927] 1 K. B. 669. 
6890. Add. Annotation :—Mentd. N. V. Kwik Iloo 
rr rv ea Maatschappij v. Finlay, [1927] 

. ©. 604. 








ENGLISH AND Emprre Dicest SUPPLEMENT. 


and Foreign Law. 


6894. Add. Annotation :—Mentd. Jebara v. Otto- 
man Bank, {1927] 2 K. B. 254. 


6896. Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604 ; 
Berthiaume v. Dastous (1929), 45 T. L. R. 
607. 


6900. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 


6901. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 


6906. Add. Annotation :—Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. Tu. R. 468. 


6907. Add. Annotations :—Refd. Re Visser, Holland 
v. Drukker, [1928] Ch.877. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. LB. 669. 


6916. Add. Annotation :-—Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


6917. Add. Annotation :—Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468. 


6917a. —— As to law of Russia.|——-PERRY 
v. EQUITABLE LIFE ASSCE. SOCIETY OF UNITED 
STATES OF AMERICA (1929), 45 T. L. R. 468: 


6918. Add. Annotations :—As to (1) Refd. R. v. 
Moscovitch (1927), 188 L. T. 183. <As to (2) 
Consd. Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. 


6923. Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604. 

6928. Add. Annotation :—-Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B, 930. 


6951. Add. Annotation :—Mentd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 





PART XI. SECT. 1. 

aq. Jurisdiction to order.|)— Held: 
even if it was within the power of the 
ct. to examine foreign written law so 
as to ascertain what that law was, it 
was always competent, if the ct. con- 
sidered it necossary, to order a proof 
of foreign law, whether written or 
unwritten.—H1GGIns v. MWInG’s TRUS- 
TEES, [1925] 8. C. 440.—SCOT. 


PART XI]. SECT. 2. 
ni. ——— ——.]--The Supreme Ct. 


of Canada is bound to take judicial 
notice of the laws of all the provinces 
of the Dominion.—CANADIAN PACIFIU 
Ry. Co. v. PARENT (1917), 86 L. J. 
PP. C. 123.—CAN. 


PART XI. SECT. 3. 


6869 vi. -}+—The canon 
law of the Roman Catholic Church is 
foreign law, which must be proved as 
a fact & by the testimony of expert 
witnesses according to the well-settled 
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rules as to proof of foreign law. The 
foreign law applicable to a case must 
be taken from the statement of the 
expert witness as to what the law is, 
& not from text-books or codes 
him.— O ceeeeane 


referred to by 
v. soe (1925) 1 LR. 


PART XI. SECT. 8, SUB-SECT. 1. 


6989 xi. ———.]—TILTON v. MoKay 
(1874), 24 C. P. 94.—CAN. 


EXECUTORS AND 


Vol. XXTIT.—Cases 17a—427. 


ADMINISTRATORS. 


Part |—The Office of Executor or Administrator. 


-|—In the Goods of Evans (1923), 128 
L. T. 669. 


Appointment written in margin.]—An 
appointment of exors., written vertically in 
the margin of a will, excluded from the 
probate, there being no signature at the 
bottom of the clause in the margin.—In the 
agus of TooKEy (1847), 5 Notes of Cases, 


S. P. In the Goods of Cotes (1871), L. R. 2 
P, & D. 862; 41 L. J. P. & M. 21; 25 
L. T. 852; 36 J. P. 120; 20 W. R. 214. 

A nora Ae Foundling Hospital v. Crane (1911), 105 


68a. —— —— -]—In the Goods of Way, 
[1901] P. 345; 71L.J.P.13; 85 L. T. 648; 
17 T. L. R. 758. 


150. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

152. Add. Annotations :—Apld. Re Comberbach, 

_ Saunderson v. Jackson (1929), 73 Sol. Jo. 403. 

Refd. Jenkins v. Jenkins, [1928] 2 K. B. 501. 

158. Add. Annotation :—Generally, Refd. Jenkins 


17b. 


54a. 





151. 


other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof : 
—Held: the action was not maintainable, 
inasmuch as the effect of pltf.’s appointment 
as exor. was (1) at common law that the debt 
was discharged by release at the date of the 
death of testator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt had ccased to 
exist before the action was brought.— 
JENKINS v1. JENKINS, [1928] 2 I<. B. 501; 97 
LJ. K.B. 400; 1389 L. 7.119; 44 L. RR. 
483: 72 Sol. Jo. 319, D.C. 


165a. —-— Appointment of wife of debtor.| -— Ae 
PRICK, Prick v. PRICE (1879), 1] Ch. D. 163 ; 
181. J. Ch. 478; 40 L. LT. 668; 27 W. R. 
698, C. A. 

165b. ——-.|—-JENKINS v. JENKINS, No. 154a, ante. 

209a. S. P. ANON. (1806), 12 Ves. 4; 33 EB. R. 2. 

Annotation :-—Refd. Browell v. Reid (1842), 11 1. J. Ch. 272. 

258. Add. Annotation :—As to (1) Refd. Jenkins v. 
Jenkins, [1928] 2 Is. B. 501. 

296. Add. Annotation :-—Refd. Itc City Equitable 


v. Jenkins, [1928] 2 K. B. 501. 

Appointment of one of several makers of 
promissory note.|—During the lifetime of 
testator the exor. named in his will & three 


154a. 





PART I. SECT. 1. 
sa. Nature of office.}—The office of 
exor. is an administrative appointment, 
not a benefit, & a widow who has been 
appointed oxtrix. under her husband’s 
will is not bound to elect between 


peed ger. the office & claiming her 
s. C. 392.—SCOT. 


PART I. SECT. 2, SUB-SECT. 1; 

sb. Public Trustce.]—Testator, domi- 
ciled in the Irish Free State, appointed 
the Public Trustoo to be his cxor & 
trustee :—Held: neither the Irish 
Public Trustee nor the English Public 
Trustee could accept the appointment. 
Fe aoe of LEESON, [1928] I. R. 


PART I. SECT. 8, SUB-SECT. 2.— 
A. (8). 


47 i. S. P. Re Mavurat ESratTe 
(Sask.), (1927] 3 W. W. R. 18.—CAN. 


PART I. was SUB-SECT. 2.— 


sc. Universal legatee—Trust to divide 
SN aorta 
to Mrs.’S. to be divided — uy ee 
. 8. & her brothers & sister ” :-— 
Held: not to constitute Mrs. 8S. an 
Sa ene TERY Se 
584.—CAN. : pees urea 


PART I. SECT. 4, SUB-SECT. 1.—A. 


ad. Appointment of executors for New 
Zealand Broperty & executors for English 
1 one obate granted to New Zea- 

ma executors.|\—Where testator dies 
domiciled in England, leaving roperty 
in New Zealand & in England, E having 
by his will appointed separate exors. 


to deal with his New Zealand & his 
English property, a ct. in New Zealand 
may grant probate to the Now Zealand 
exors. in respect of the property within 
the jurisdiction, reserving leave to the 
English exors. to apply in England for 
probate in respect of the remainder of 
the property. For the p ose of 
facilitating the latter appln. the New 
Zealand ct. may permit the removal 
from its file of the original will upon 
condition that an exact copy of such 
will, certified by the Registrar, be left 
upon the file of the local ct.—Jtc 


PART I. SECT. 9. 


202 i. Jurisdiction to release—Surro- 
gate court.)}—A surrogate ct. judge has 
no power to @ an order releasing 
exors. “from their exorship.’’—He 
DENTON ESTATE (Sask.), [1926] 3 
W. W. R. 186.—CAN. 

o i. .J—Under the discretionary 

ower given him by Trustce Act, 
S. S., 1920 (c. 75), 8. 71, the judge 
appointed a judicial trustee in place of 
an extrix.—SMALL v. PACKARD, [1925] 
1 W. Ww. &n. 897.—-CAN. 


1 (p. 46) i. Executor—Desiring 
be released—Co-executor necessary 
party.}—When some of several co- 
exors. apply to be released from the 
trust, the ct. will require the other co- 
exors, to be brought before the ct. 
before they will refer it to a master to 
report on suitableness of persons to be 
substituted.—Re | TOBIN’S ESTATE 
(1858), 3 N.S. R. (2 Thom.) 338.—CAN. 


1(p. 46) ii. —— —~ Conduct of co- 
executor i haat to trust property. }— 
On the appin. of an exor. held that an 
order ghoul go for the removal of his 











Fire Insce., [1925] Ch. 407. 


427. Add. Citations :-—Moore, 
nom. RUSSEL v. PRAT, 1 And. 177; on appeal 
(1589), 1 Leon. 193, Ex. Ch. 


K. B. 146; sub 


co-exor. on the ground that tho latter’s 
conduct had been such as to 
endanger the trust property, although 
nothing in the nature of fraud or dis- 
honesty was imputed against him. — 
Re Somerser Tesrate, [1928] 2 
W. W. R. 697.—CAN., 

se. Contested motion—Coals of.)}-— 
The costs of a contested motion, for 
the removal of an administrator & 
the appointment of another in his place, 
should not be taxed as between solr. 
& clicnt.—Re GAMMON HSTATE, PAYNE 
v. GAMMON, [1927) 2 D. L. R. 605; 
[1927] 1 W. W. R. 506; 38 B.C. R. 
153.— CAN, 

sf. Order for made upon originating 
notice— Direction to pass accounts— 
& replace truat fund.}—-An order under 
Trustec Act, R.S. O. 1927, c. 150, 8. 36, 
for the removal of an cxor., may now 
be made summarily upon originating 
notice. An order removing an exor. 
& trusteo directe to pass his 
accounts. It was not denied that he 
was liable for the loss or jeopardy of _a 
considerable sum of money. Iie made 
a claim for the statutory compensation 
for his services which was not admitted ; 
& he was required, pending the taking 
of the accounts, to replace the trust 
fund for which ho was pot able to show 
any security in hand.—dJve PATTERSON, 
[1928] 37. L. R. 197; 62 0. L. Rh. 
255.—-CAN. 


PART I. SECT. 10, SUB-SECT. 1.—C. 

274 ia. S. P. PuBtIc TRUSTER v. 
REGISTRAR-GENERAL OF AND, [1827] 
N. Z. L. R. 839.—N.Z. 


PART I. SECT. 12. 


sg. What amounts to renunciation— 
Right reserved to infunt to come in d: 
mrove.)- Probate was granted to adult 


Cases 718a—924a. 


ENGLISH AND EMPIRE Diacest SUPPLEMENT. 


Part Il._——-Probate and Letters of Administration. 


eee) 


WMGavca se | 
(1813), 2 Ves. & B. 259 ; 


525. 
734a. 








CHAMRERLAIN v, 
35 E. R. 


Annotations :—Refd. Briggs v. Pony (1849), 3 De G. & Sm. 
Mentd. ive James, Jr p. Mudioc (1842), 6 Jur. 1093. 


|—ln the Goods of SERGEANT 
(1872), 26 L. T. 669 ; 36 J. P. 696; sub nom. 
in the Goods of SERJEANT, 20 W. R. 872. 

774a. S. P. In the Goods of BARBER (1886), 11 
P.D.78; 56L. T. 894; 35 W. R. 80. 

784. Add. Annotation :—Refd. Lal Chand Marwari 
v. Mahant Ramrup Gir (1925), 42 T. L. R. 


9i1la. ——- 
executor.]| 


AGAR 
SLT. 


Who is 








Holder of office appointed 
Where the holder of an office has 


been appointed exor., the person entitled to 
probate is the holder of that office, not at 
the time when the will was executed, but at 
the date of testator’s death——Jn the Estate of 
JONES (1927), 
924a, —-—.] Ct. of Probate Act, 1857 (c. 77), 
s. 73, confers wide powers on the ct. 
it an exor., not willing or compctent to take 
probate, may be replaced by an administrator 


43 T. L. R. 324. 
Under 


to be appointed by the ct., if it shall appear 





to be necessary or convenient by reason of 
special circumstances. 


Misfeasance on the 


part of an exor. with regard to the estate of 
his testator is a ground for proceeding under 
the sect., even after the exor. has inter- 


Iixors. had intermeddlied & neglected to 


prove the will, & had made an agreement with 


the universal] legatee that the will should not 


159. 
858. Citation :—For ‘‘ 34 Ch. D. 177”’ read ‘‘ 24 
Ch. D. 177.” 
884. For ‘‘——- ——- Will proved in France.|’’ 
read ‘‘ ——_ _—-— -——- Will proved in France.|’’ 
885. For ‘ 5 —— —.]’? read ‘* -—~ pe meddled. 
909. Add. Annotation :—Mentd. Jenkins v. Jenkins, 
{1928]2 K. B. 501. 
cxors., reserving to infant exor. a sh. On thom binding —Third party— 


right to be admitted to executorship 
upon attaining majority :-—Held: as 
the infant exor. had not declined to 
prove the will, & his right to prove was 
reserved to him by the letters probate, 
his minority did not aN his taking. 
ean GRracky (1928), 63 O. L. R. 218.--- 


PART I. SECT. 13, SUB-SECT. 2. 


n i. .J}—Tho exor. named 
in a will represents the estate of 
deceased for all ON Seat even before 
probate of the will is taken out. The 
taking out of probate establishes the 
wul from the date of the death of 
testator, & thereby all intermediate 
acts of the exor. in connection with the 
estate ure validated.—MiGHRAJ vv. 
KRISHNA CHANDRA BMATTACHIARJI 
(1923), I. L. R. 46 All. 286.—IND. 








PART I. SECT. 13, SUB-SECT. 8.—B. 


471 i. General rule.jJ—Although an 
exor., Who clects to act, may be sued 
before probute, the ct. has no juris- 
diction over u person as exor., who has 
obtained a grant of probate in a forcign 
country, unless there were assets of 
testator within the jurisdiction at the 
time of his death, in respect of which 
the ct. may reasonably assume that the 
oxor. will clothe himself in due course 
with the necessary ropresentative 
character by an application for probate 
or the rescaling o: the foreign probate. 
——-NAGEL 1, Houvan (1927), 27 S. R. 
a S.W.418; 44 N.S. W.W.N. 121.— 


PART I. SECT. 14, SUB-SECT. 3.—A. 


bi. -}—-Letters of administration 
relate back to the death of the intestate 
so as to enable the administrator to 
bring action in respect of matters done 
between the death & his uppointment. 
-- Dok d. MCKINLAY v. ELLiotrr (1851), 
3 Nfld. L. R. 180.—NFLD. 


PART I. aie air aaa 3.— 





sg. Liability on agreement —Enterci 
into seal ahs grant.J—LARRY v. BAKER 
(1902), 7 Terr. L. R. 145.—CAN. 


PART: I. SECT. 15, SUB-SECT. 2. 


g i. --——~—.]—Held: the sale of tho 
reversion in a term of years, under a 
. fa. on a judgment against an exor. 
de son tort, was a valid sale as against 
the rightful administrator.— BAIN 1. 
MCINTYRE (1867), 17 C. 1. 500.—CAN. 


Estoppel.|-—-Where a buyer of goods 
under a conditional sale agrocment 
induces a buyer of the same goods from 
him under a similar agreement to 
deliver up the goods to the exor. dc 
son tort of the origina) seller in settle- 
ment of his, the first buyer’s claim, he 
will not be allowed, in an action against 
such second buyer, to deny the 
authority of the exor. de son tort to 

ke over the ods. 1 Vv. 
CoATES (Sask.), fed 4p. L. RR. 561; 
[1926] 3 W. W. JR. 397. —CAN. 


sk. Administrator of estate— 
Onus on administrator.) ~Deft. had 
bought three horses & other animals 
under a conditional sale agreement. 
The present. action was brought by 
the administrator of the seller for the 
balance due under the agreement. 
Deft. pleaded that the exor. de son tort 
of the seller had tuken the horses in 
satisfaction of the indebtedness out of 
the possession of a man to whom deft. 
had sold them. The authority of the 
exor. de son tort to take the chattels 
& so bind the adniaistrator wus 
established by a prior decision in an 
action by the deft. herein agamst the 
buyer from him. There was no evi- 
dence herein as to what the enor. 
de son tort did with the chattels :— 
Held: the burden of proving that the 
exor. de son tort had complied with the 
terms of the agreement & of Conditional 
Sales Act as to retention of the chattels 
& notice of their sale was on pitf. 
herein, the administrator.—-NATIONAL 
TRUST Co., Lrp. 7. LARSON, [1928] 
3 W. W. RR. 723.—CAN. 





PART I. SECT. 15, SUB-SECT. 4.— 
B. (a). 

m i. -]~—In an action by a 
creditor of a deceased against an exor. 
de son tort it is ie fae to sue deft. us 
executor us wol Maiades beth & if 
pltf. establishes his < ala m the judgment 
should be that the amount thereof be 
paid out of the assets of deceased, if 
deft. have so much, &, if not, then out. 
uf deft.’s personal assots.—-BUnNS Pp, 

& Co. v. CzERNIJ, (1928) 4 D. L. R. 
854; [1928] 3 W. W. R. 294. GAN. 





PART II. SECT. P monet 1.— 
- (a). 


697 i. Construction of documents— 
Only for purposes of admission to pro- 
bate.]}—NANDKISHORE LAL v. PASUPATI 


NATH Sano (1928), I. . R. 7 Pat. 396. 
-—IND. 


ee te 


PART II. SECT. 5, SUB-SECT. 5. 


ri. -—— ~~~ Will proved in Sweden.) 
__Whe n a will has been probated, or 
recognised as a valid will, in a juris- 
diction other than a British couniry 
or a State of the United States of 
America, probate may be granted by ua 
Surrogate Ct. in Saskatchewan upon 
production of a copy of the will & of 
the deerce of probate or other act of 
recognition thereof, & without requiring 
further evidence of its validity. The 
extract in question herein, from the 
records of a District, Ct. in Sweden, & 
the sworn translation thereof, quoted iu 
the judgment, held admissible in evi- 
dence on an appln. for letters of 
administration with the will annexed 
of the estate of a husband who with his 


wife had evecuted a joint will in 
Sweden.—Re BERGMAN, [1928] 9 1 
Ww. bide h. 601.—CAN. 


—_—— Will nror a in Scot- 
vienul: Vite CLAZY, [1928] 2D. L. lt. 
O71; [1928] 1 W. W. RR. O74. AN. 


PART II. SECT. 5, SUB-SECT. 11. 


sl. KF here suspicion arises only as to 
particular provisions.]- In all cases in 
which a will is prepared under circum- 
stances which raise the suspicion of the 
et. that it) does not express the mind 
of testator, it is for those who pro- 
pound the will to remove that. suspicion, 
& it is only when that has been done 
that the onus is thrown on those who 
oppose the will to prove fraud or undue 
influence, Where the provision arises 
only us to one particular provision 
which is severable, & that suspicion 
is not removed the ct. can admit the 
rest of the document to probate.— 
SARAT KUMARI DEBI v. SAKNI CHAND 
(1928), I. L. R. 8 Pat. 382.—IND. 





PART II. SECT. 6, SUB-SECT. 1.—A. 


n i. ——- --——.]}—Probate may be 
granted to an extrix., even though 
at the date of testator's ’ death & of the 
application she was resident out of the 
jurisdiction of the ct.—He WaALLEN, 
{1926} N. Z L. R. 729.—N.Z. 


PART II. SECT. 6, SUB-SECT. 1.—C. 


ri. —— Allegation of undue in- 
fluence.J—An allegation that the ap- 
pointment of & person as exor, under a 
will is invalid of no effect because 
such person caused or procured the 
will to be written, is insuflicient to 
sustain a claim to set aside the appoint- 
ment.—SmMITH te. BIRD (1924), 45 

lL. Rn. 881.--8. AF, 


Vol. XXIII.—Executors and Administrators. 


be proved. 


be made to a third person to be agreed upon 
by the exors. & the legatee, or in default to 
be appointed by the ct.—In the Estate of 
PotricaRY, [1927] P. 202; 96 L. J. P. 94; 
137 L. T. 256. 

931. Add. Citation :—sub nom. In the Goods of 
Hetr, 6 Jur. 350. 











9318. —-— Failure to prove will.]|—Jn the 
Estate of Porricary, No. 924a, ante. 
931b. .|—Where property was left to an 


exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate & that) he was unlit, 
although he resided in Kingland & apparently 
was competent & not unwilling to act.-— 
In the Goods of Ray (1926), 96 L. J. P. 373 
136 L. T. 640. 

Annotation :—Reid. In the Estate of Potticary, [1927] P. 202. 

938a. -|—(1) No rule of the common law 
as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document, & when the due exccution 
of a no longer existing testamentary paper is 
established, & its contents are shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. 

(2) Declarations of testator made after 
execution of the will are not admissible as 
to the fact of execution itsclf, as tending to 
contravene the statutory requirements as 
to execution; but they are admissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longer in existence.—BARK WELL v. BARK- 
WELL, [1928] P. 91; 44 T. L. R. 2073; 72 
Sol. Jo. 69; sub nom. In the Estate of BARK- 
WELL, BARKWELIL v. BARKWELL, 97 L. J. P. 
53; 138 L. T. 526. 


Add. Annotation: --Consd. Jn the Ivstate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 


Add. Annotation :—Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 


992. Add. Annotation :—-Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 


993a. —-— -|-~-Where there is a defect in the 
attestation clause, the evidence of one 
witness is required. But where an affidavit 
is necessary to account for alterations, & 
where two witnesses are required to make 
an affidavit, & these join in one affidavit, 
both shall depose to the exccution (Sir H. 
JENNER I‘usT).—IJn the Goods of BATTEN 
(1849), 2 Rob. Eccl. 1243; 7 Notes of Cases, 
288; 163 1. Re. 1264. 

.Lunotation : --Mentd. In the Goods of Minty (1850), 7 Notes 

of Cases, 374. 

1011a. ——.J|—In the Goods of BRINING 

(1870), 22 L. T. 680; 34 J. P. 694. 


PART II. SECT. 6, SUB-SECT. 3.—G. 

1002 i. Testator deaf & dumb.j— 
Circumstances in which probate of an 
alleged will of a deaf & dumb person 
was refused.—Re EWEN (DECEASED), 
[1927] N. z. L. R. 881.—-N.Z. 


PART II. SECT. 6, SUB-SECT. 5.—B. 
1035 i. Proof of contents—Need of 
stringent proof.j}—He PERRY, [1925] 1 
D. L. R. 930; 56 O. L. R. 278.—CAN. 
PART II. SECT. 6, SUB-SECT, 8.—A. 
sn. Nature of proof requircd.}—'Tho 





970. 


991. 




















man.-— 


1053 ii. 





In passing them over the ct. ' 
ordered that a grant of administration should ' 





proof necessary to establish a will is 
not an absolute or conclusive one, but 
such proof as would satisfy a prudent 
SURENDRA NATH 
v, JAHNAVI CHARAN MUKHERJI (1928), 
I. L. R. 56 Calc. 390.-—IND. 


suspicion.J}—HowIk . 

[1926] N. Z. L. R. 595.—N.Z. 
——,}—The burden of 
proof us to the execution & the testa- 


Cases 924a—1044. 


1016. Add. Annotation :—Refd. Barkwell v. Bark- 
well, [1928] P. 91. 


1017. Add. Annotution :--Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1018. Add. Annotation :—<As to (1) Refd. Barkwell 
v. Barkwell, [1928] P. 91. 

1019. Add. Annotations :—As to (1) Refd. Bark- 
well v. Barkwell, [1928] P. 91. Generally, 
Rela In the Estate of Jessop (1924), 1382 L. T. 

1022a. .}—-BARKWELL vv. 
No. 938a, ante. 

1031a. -—— Will gnawed by rats.|-—A will torn 
in pieces with rats, if a stranger by laying 
the pieces together could make the devise 
appear, good ; if gnawed before the death, 
against the will.—HrneRINGHAM v. ETHER- 
INGHAM (1646), Aleyn. 2; 82 HK. R. 883. 

1031b. Belief that will useless. |—Jn the Goods 


of LEGG (1848), 6 Notes of Cases, 528. 
Annotation :-—Distd. Wharram v. Wharram (1864), 3 Sw. 


& Tr. 301. 

1031c. Accidental destruction.|—The ct. 
will not admit the draft of a will, which has 
been inadvertently destroyed, to probate 
on motion.—In the Goods of Bovy (1865), 
4Sw.& Tr.9; 341.3. P.M. & A. 55; 164 
K. R. 1418. 

-fnnotation :—Apld. Re Sainsbury (1896), 12 T. LL. RR. 428. 

1031d. -—— Destruction by third party—After 
testator’s death.| —A. devises lands to several 
persons, & after his death, one who was a 
friend to the heir at law, snatches the will 
out of the ecxor.’s hands & tears it in pieces. 
The picces being gathered up, & stitched 
together, a bill was brought to establish the 
wil, & decreed the devisees to hold & enjoy, 
& the heir to convey to them.—LAINEs v. 
HAINES (1702), 2 Vern. 441; 23 E. R. 883; 
sub nom. IlayNE v. IlaAyNne, Dick. 18. 

Annotations :--Consd. Davies v. Kvans (1851), 4 De G. & Sm. 

440. Refd. Cowgill v. Rhodes (1863), 33 Boav. 310. 

1031e. ——-—.]—A will destroyed after 
death of testator, who had consented to its 
destruction before his death. A copy 
admitted to prubate.—ZJn the Goods of CARTER 
(1843), 2 Notes of Cases, 105. 

Annotations :—Distd. Wharram v. Wharram (1864), 3 Sw. 

é& ‘Tr. 30). Refd. In the Goods of Legg (1848), 6 Notes 


of Cases, 528. 
1031f. ee Without testator’s knowledge. |— 
A. will destroyed in the lifetime of testator, 
but without his knowledge; substantiated 
& admitted to proof.—TREVELYAN v. TRE- 
nee (1810), 1 Phillim. 149; 161 E. R. 
Annotations :—Distd. Wharram v. : Ww. 
& Tr. 301. Refd. Lister v, Seoith (8630.3 er 382. 
1042. Add. Annotation :—As to (1) Consd. In the 
state of Birkby (1929), 73 Sol. Jo. 556. 
1044. Add. Annotations :—As to (1) Apld. In the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 204. 








BARKWELL, 




















mentary capacity of testator at the 
time of the exccution of a will lies upon 
its propounder who bas to explain away 
the suspicious circumstances appearing 
in the case.—SURENDRA NATH CHAT- 
TERJI v. JAHNAVI CHARAN MUKHERJI 
(1928), I. L. Lt. 56 Calc. 390.— CAN. 


CHATTERJI 


PART II.-SECT. 6, SUB-SECT. 8.—B. 
1053 i. —— Wherever ground for 


PART II. SECT. 6, SUB-SECT. 9.—A. 


so, Non-complrance with Wills Act, 
R. S., 1923 (c. 146), 8. 15.]—Application 
refused.— He Cox, {1927] 1 D. L. R. 
441 > 59 N. Ss. It. 103.—CAN. 


CHATTERTON, 


Cases 1120—1485. 


1120. Add. Annotation :—Mentd. Re Ross, Ross v. 


1247a. 


1801a. —— 


sa dada 


Waterfield (1929), 46 T. L. R. 61. 


1164. Add. Annotation :—Consd. In the Estate of 


Plant, Wild v. Plant, [1926] P. 139. 


1191. Add. Annotation :—Generally, Refd. Robins 


v. National Trust Co., Sues A. C. ot: 











- 
Lee, 1; 161 E. R. 1. 


1271. Add. Annotation :—Refd. Robins v. National 


Trust Co., [1927] A. O. 615. 


1294. Add. Annotations :—Refd. In the Estate of 


Musgrove, Davis v. Mayhew, [1927] P. 264; 
hott v. National Trust Co., [1927] A. C 
15. 





-]|—Testatrix having directed the 
person whom she made her residuary legatee 
to prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed that three 
additional bequests should be inserted in the 
will, which the anger? legatee promised 
but neglected to do. The will was after- 
wards read over to (datas by the residuary 
legatee, & having declared herself satisfied, 
she executed it:—Held: although the 
residuary legatee was aware at the time of 
the execution of the will by testatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was eG to probate. MITCHELL 
v. GARD (1863), 3 Sw. & Tr. 75; 32 L. J. 
P.M. & A. 129; SL. T. 438; 27° 5. P. 487 ; 

Coane N.S. 673 ; 11 W. R. 773 ; 164 E. R. 


— ee zUmardhouse v. Blackburn (1866), 35 
L. J. (P. & M.) 1 


1304. Add. Acie: >-——Consd. In the Estate of 


Musgrove, Davis v. Mayhew, [1927] P. 264. 
Refd. Pe ae v. National Trust Co., [1927] 
A. C. 515. 


1310. Add. Annotation :—Refd. Re Belliss, Polson 


v. Parratt (1929), 141 L. TL. 245. 


1398a. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 
18718. —— ——.]—In the Estate of Care (1927), 


3 T. L. R. 697; sub nom. In the Estate of 
OaIn, In the Estate of Davis, 71 Sol. Jo. 898. 


1375a. Settlement—Identical pA havea — Where 


a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
require the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequests.—In the Goods of GARBET (1869), 
33.7. P. 792; 21 L. T. 366. 


1383. Add. Annotation :—Consd. In the Estate of 


Todd, [1926] P. 173. 
-]—In the Estate of Topp, No. 
1398a, post. 


Wills not independent.|—If testa- 
mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction & the other with property outside it, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be ‘‘ probated’? in America :— 
Held: (1) the two wills & a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 
will should be an cxamined & sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
—In the Estate of Topp, [1926] P. 173; 95 
L. J. P. 105; 1385 L. T. 381; 42 T. L. R. 
545; 70 Sol. ‘Jo. 671. 








1317. Add. Annotation:—As to (8) Refd. In the 14410a. .|—JIn the Estate of Topp, No. 1898a, 





aa < Musgrove, Davis v. Mayhew, [1927] ante. 
P. 264 1431a. Where minority interest.|—_ Re HERBERT, 
1318. Add. “Annotation :—Refd. In the Estate of No. 18838a, post. 


Musgrove, Davis v. Mayhew, [1927] P. 264. 1481b. -|}—Under Jud. (Consolidation) Act, 
1367. Add. Annotation :—Distd. In the Estate of 1925 (c. 49), ss. 160 (1) & 162 (1), the ct. 
Caic, In the Estate of Davis (1927), 71 Sol. cannot make a grant of administration to less 
Jo. 898. than two individuals, when it is aware that 
43692. J—The ct. directed that there is a minority interest.—Re WHITE, 


certain non-testamentary words of an offen- [1928] P. 75; 96 L. J. P. 157; 138 L. T. 68; 
sive nature should be omitted from the probate 43 T. L. R. 729; 71 Sol. Jo. 603, C. A. 
of a will, but declined to order their expunge- 1474. Add. Annotation :—Refd. Re Bower Wil- 
ment from the will itself—fRe MAaxwELL liams, Lz p. Trustee, [1927] 1 Ch. 441. 
(1929), 140 L. TI. 471; 457. L. R. 216; sub 1485. Add. Annotation :—Refd. Ormond Invest- 
nom. Inthe Lstale of MAXWELL, 73 Sol. Jo. 159. ment Co. v. Betts, [1928] A. C. 143. 
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PART II. SECT. 8. 


1288 i. Double grants—Discouraged.] 
—When a will appoints one exor. for 
general purposes & another one for 
limited purposes, only one grant should 
be made, & the res sgl powers of 
the two exors. should be distinguished 
therein. The ct. should discourage 
double grants, & upon the application 
for probate made by either exor., the 
other one should be cited.— He Manat 
aye (Sask.), [1927] 3 W. W. KR. 18. 


PART II. SECT. 9, SUB-SECT. 5.—A. 
1244 i. Kzercise of influence must be 
ee ee RAY v. HAYLOW, LO 7) 
. 1036; 60 YO. L. R. 629.— 


PART II. SECT. 10, SUB-SECT. 4.—B. 


1869 i. Objectionable matter—Uncon- 
nected with t gree aaial 4 dispositions— 


Scandalous 

The Sunreiie. Ct. has jurisdiction, to 
be exercised with t care, to order 
that words in a will, which are scanda- 
lous or defamatory & in no way 
germane to the dispositions of the will, 
be omitted from the probate. 


hedged stated : oe ee no pro- 
vision for my account of 
her intemperate habita ne othiee mis- 
conduct.” The refused to order 
those words be omitted from the BF 
bate.—Re O’REILLY’s WILL, ween 
V. MT 633; [1927] Argus L. R. 


PART II. SECT. 11, SUB-SECT. 4.—B. 


To attorney xecutors. 
Re BULLEN (DEoEABED) (1926), art 
B.C. R. 2 CAN. 


PART II. SECT. 11, SUB-SECT. 4.—C. 
1447 ii. —— -———..}--In the abrenee 
Oo 


of special oircumstances, a sole 
administrator should be appointed to 
the ate of deceased, rather than 


kin to deceased.—- STONE 


Vol. XXII.—Executors and Administrators. 


1502. Add. Annotation :—Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

4508. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


1509. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

1510. For ‘‘ ——— Protection order under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39)—Whether citation of husband neces- 
sary ’’ read ‘‘———- Separation order under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39)—Whether citation of husband 
necessary.’ 

1566. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, (1926] A. C. 444. 

1653. Add. Annotation :—As to (2) 

Mason (1928), 97 L. J. Ch. 321. 
Add. Annotation :—Refd. A.-G. for Ontario 
v. McLean Gold Mines, [1927] A. C. 185. 
1772a. Remainderman—Settlement determined on 
death of life tenant.|—Where a woman dicd 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in the personal 
representative of the life tenant. ‘The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
-—In the Estate of BorpDAss, [1929] P. 107; 
98 L. J. P. 65; 140 L. T. 120; 45 7T. L. R. 
52; 72 Sol. Jo. 826. 

Annotation :— Distd. In the Estate of Taylor, [1929] P. 260. 

1772b. —— ——.]—Jn the Kstate of Brrcn, [1929] 
P. 164; 98 L. J. P. 66; 141 L. T. 823 73 
Sol. Jo. 221. 

Annotation :-—Distd. In the Estate of Taylor, [1929] P. 260. 

1774. Add. Annotation :—Refd. Ke White, [1928] 

7 


Pi1d. 

1785. Add. Annotation :—Refd. In the Estate of 
Potticary, [1927] P. 202. 

1883a. During minority.|—— Jud. (Consolida- 
tion) Act, 1925 (c. 49), s. 160 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the case of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect. itis competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), 8s. 73.—Re HERBERT, [1926] P. 109 ; 


Consd. Fe 
1656. 








Cases 1502—2585a. 


sub nom. In the Goods of HERBERT, 95 
L. J. P. 538; 135 L. T. 123; 42 T. L. R. 469. 

Annotations :-—Consd. Re White (1927), 43 T. L. R. 729. 

Dbtd. Re White, [1928] P. 75. 

2056a. .|—Testator made his will leaving all 
his moneyto A. There was no appointment of 
an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application :—Held: 
in the circumstances the application failed, 
the persons entitled in intestacy taking the 
grant in priority to a legatee or devisee under 
Non-contentious Rules, r. 119, operating 
since Jan. 1, 1926, in the case of an estate not 
wholly disposed of.—Jn the Guods of GATEs, 
[1928] P. 128; oT L. J. P. 76; 138 L. TT, 
714; 44 T. L. R. 3583; 72 Sol. Jo. 172; 
varied, [1928] P. 178, C, A. 

Annotation :--Mentd. /te Gates, Gates v. Cabell, [1929] 2 

Ch. 420, 

2436. Add. Annotation :—Refd. Re Achillopoulos, 

Johnson v. Mavromichali, [1928] Ch. 433. 


2440. Add. Annotation :—Refd. Ite Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 


2441a. ——.]—Where administration is taken out 
in this country by the attorney of a foreign 
principal in respect of Mnghsh assets belonging 
to a foreign testator, & the foreign principal 
is not by the law of the domicil an exor., 
but by virtue of his interest under the foreign 
will is charged by the law of the domicil with 
the duties which under Iinglish law are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities & all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good & sufficient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment of forcign debts. 
—fRe ACHILLOPOULOs, JOHNSON v. Mav- 
ROMICHALT, [1928] Ch. 433; 97 L. J. Ch. 246; 
139 L. T. 62. 


2585a. Trust estate vested in tenant tor life— 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. & devised to her for life all his 
real estate with remainder to B. in fee simple 
absolutely, & A. died in Feb. 1926, intestate 
& a widow, leaving no statutory next of kin 
& no trustees for the purposes of the above 
Act were ever appointed :—Held: B. was 
entitled under Jud. (Consolidation) Act, 
1925 (c. 49), s. 155 (1), to a grant of limited 
adininistration in respect of such real estate. 
Soca (1926), 186 L. T. 228; 70 Sol. 
oO. ; 





PART II. SECT. . SUB-SECT,. 4,— 


st. Preferred to official administrator-— 

hough resident out of jurisdiction— 
Agent managing estate.J—IRe LELAIRE 
(1903), 9 B. GR. 429.—-CAN. 


PART II. SECT. 11, SUB-SECT. 4.— 
K. (a). 


sv. Creditor with judgment aguinst 
deblor-—Right to ple bill against real 
representative-—Before suing oul cxrecu- 
tion.}—Du¥FFY v, GRAHAM (1869), 15 
Gr. 547.— CAN. 


PART II, SECT. 11, SUB-SECT. 4.—-M. 

sm. Ex-convict.}—A person who has 
been convicted of felony, & has served 
his sentence, is in the same position 
as if pardoned, & can be appointed 
ad trator.—In the Goods of COLR- 
MAN, [1926] J. R. 327.—IR. 


PART II, ae her cae 5.-—- 
. (0). 

1834 i, Conviction for killing in- 
testator.|--~A. husband, who has been 
convicted of hilling his wife, who died 
intestate, has no claim to her estate, 
& neither he nor his attorney is entitled 


to administer it.-—Jte NOBLE 
[1927] 1 W. W. It. 938.—CAN. 


PART II. SECT. 12, SUB-SECT. 1.-— 
B. (h). 


2155 i. Where estate ansolvent— 
A sseis assigned before death to excecutriz 
—Herecutrie neither proving nor re- 
nouncing. }—Ueld : letters of administra- 
tion with a copy of tho will annexed 
should be granted to a duly appointed 
syndié of the creditor, who nught be one 
of its officers.--fic RANDALL, [1927] 
Vv. li. nN. fad ° 49 A. L. Le 8Y : [1927) 
Argus I. R. 395.—AUS. 


Cases 2585b—3127a. 


2585b. Property subject to life tenancy—Settled 
Land Act, 1925 (c. 18), s. 20 (1)—Law of 
Property Act, 1925 (c. 20), Sched. I., Part II., 
para. 6 awe the Estate of JAMES (1926), 
162 L. T. Jo. 498. 

2585c. Settled land.]—Grants of probate to special 
exors. are not to be confined to those persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 30 (1), & the effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (e. 23), 
ss. 1, 13 & 22.—In the Estate of GIBBINGS, 
[1928] P. 28; 97 L.J.P.4; 138 L. T. 272; 
44 'T. L. R. 230; 71 Sol. Jo. 911. 

2603a. --——— - -|-—A. will duly executed was on 
the death of testator in the custody of the 
sole exor., & universal legatce named in it. 
Jt was never proved, there not being at that 
time any property which could pass under 
it, d& was subsequently lost or mislaid. No 
draft or copy of it was forthcoming. The ct. 
granted administration of the effects of 
deceased, limited until the will, or an 
authentic copy of it, shall be brought into the 
probate registry.—Jn the Coods of JOUNSON 
(1865), 11 Jur. N.S. 184. 

2744a. Threatened breach—Surety entitled to apply 
to court—For relief by way of indemnity 
against liability under bond.|—J?c ANDERSON- 
BERRY, HARRIS v. GRIFFITH, [1928] Ch. 290; 
97 L. J. Ch. 111; 188 L. T. 354, C. A. 

2777a. ———.]—THOMPsON v. Jupan (1854), 
2 Drew. 414; 61 EF. RR. 780; sub nom. 
TOMSON v. JUDGE, 2 Hq. Rep. 1141; 28 
Ju. J. Ch. 9295 23 1. T. O.S. 217; 2 W. i. 
574. 

2833. Add. Annotation :—Mentd. Ite Ross, Russ v. 
Waterfield (1929), 46 T. L. R. OJ. 

2838. Add. Annotation :—Mentd. In the Goods of 
Gates, [1928] P. 128. 

2877. Add. Annotations :—Refd. Ormond Invest- 
ment Co. v. Betts, [1927]2 K. B. 326. Mentd. 
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aan Investment Co. v. Betts, [1928] A. C. 

143. 

2911. Add. Annotations :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155 ; Jaeger Co., Ltd. 
v. Jaeger (1929), 46 KR. P. C. 336. 

2979a. Twenty years after death of testator.]|— 
Administration revoked.—In the Estate of 
MUSGROVE, DAVIS v. MAYHEW, [1927] P. 264; 
96 L. J. P. 140; 137 L. T. 612; 43 T. L. BR. 
648; 71 Sol. Jo. 542, C. A. 

3011. Add. Annotation :—Refd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 


3074. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 871. 

3111. Add. Annotation :—Apld. Re Ilowden & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a. Sale of English real estate.|—-- 
Scottish exors. with a confirmation resealed 
under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 168, can make a good title to English real 
estate without the necessity of any separatc 
grant in respect thercof.—Re HOwpDEN & 
HyYsLor’s CONTRACT, [1928] Ch. 479; 97 
L. J. Ch. 313; 139 L. TI. 309; 72 Sol. Jo. 
400. 

3125. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3126. Add. Annotution :—Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


3127. Add. Annotations :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. Refd. 
Thomas v. Jones, [1928] P. 162. 


8127a. .}—The proviso to R. S. C., Ord. 65, 
r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 














to inquire as to the original appoint- 


PART II. SECT. 13, SUB-SECT. 7. - 
B. (b). 


sw. Right of suretics—Anticipated 
waste by adimanistrator—Injunction d? 
receiver.) ~In the Hstate of HUNTER 
(1928), 496 N.S. W. W. N. 170.—AUS. 


PART II. SECT. 15, SUB-SECT. 2. —A. 


sx. Foreugn urll—Incorrect translation 
anneacd. j—Where letters of administra- 
tion, cum testamcnto annexo, have becn 
granted with an incorrect translation 
of a foreign will annexed thereto, the 
ct. will, upon ovidence to its satis- 
faction, order the substitution of a 
correct translation in licu of the incor- 
rect one.—Jie EK LEINSANG (NO. 2) 
(1928), 28 S. R. ON. S. W. 559; 45 
N. Ss. WwW. W. N. 150.—-AUS. 


e (C), 
n {. ——.}-Probate is conclusive 
prool of the duo exccution of the will 
testator.—-CHANDRESHWAR DPPRASAD 
ARAIN SINGH v. BISHESHWAR PRATAP 
pee (1926), I. L. RK. 5 Pat. 


PART II. sea 5) SUB-SECT. 2.— 
- (8). 
p. Revsd. on other grounds, 37 


0. L. R. 498. 


PART Il. SECT. 15, SUB-SECT. 4.—C. 
st. 48 to title to land.]—Held: pro- 
bato was not sufficiont.—-SUTHERLAND 


PART II. SECT. 16, SUB-SECT. 2.—C. 


sb. As to person entitled-—Advocate 
consenting wiihoutinstructions. -—W here 
au advocate for one of the purties under 
u% Inisapprebension consented to the 
other party being granted the letters: 
—Hcld: 1f such consent was given by 
the advocate without instructions, the 
client might withdraw the consent at. 
any tine prior to the actual issue of 
Jettors.-—-KYONE Hok TSE v. KYON 
se he (1925), I. L. R. 3 Ran. 261. 


—— 


PART II. SECT. 16, SUB-SECT. 2.—J. 


sd. Validity of will not proved.J— 
ODYNAK v. FESCHUK (Alta.), [1927] 
3D. L. RR. 842; [1927] 3 W. W. RR. 
64; revsd. (1928) 1D. L. R428; 
1W. W. &. 1133; 23 Alta. L. KR. 268. 
—CAN. 


PART II. SECT. 16, SUB-SECT. 3.--H. 


3055 iii. —-—.J—On an applica- 
tion to revoke a grant of probate on 
the grounds that persons who ought to 
have been cited were not cited, & 
that the will was a forgery, if the first 
ground is cstablished the onus is upon 
the opposite party to prove that the 
will is genuine.-—RAMAUANDI KUER v. 
KALAWATI KUER (1927), 65 L. R. Ind. 
App. 18.—IND. 


PART IT. SECT. 18, SUB-SECT. 3. 


sf. Grounds for granting or refusing 
application for rcscaling.)—The ct. has 
the right, on an application under 
Alberta Rules, r. 945 (24), for resealing, 


720 





ment of the administrator, & should 
refuse the application, where the exors. 
have the right & duty to apply in 
Alberta for probate.—Re BLAGRURN 
HSTATE, [1927] 1 W. W. R. 716; affd., 
[1927] 2 W. W. R. 206.—CAN. 


PART II. SECT. 19. 


ce i, -J—An extrix., to whom 
probate of a will had been granted 
in Hngland, appointed appct. as 
attorney under power in Victoria to 
procure the resealing of the probate 
in Victoria :—Held : appct. was 
authorised to produce the probate & 
obtain the sealing thereof under 
Administration & Probate Act, 1915, s. 
51, that being the proper procedure for 
him to adopt in order to procure him- 
self to be constituted the legal repre- 
scntative of testator in Victorla.—Ae 
FAtkER’s WILL, [1927] V. L. R. 580, 
{1927] Argus L. R. 462.—AUS. 


SE. Duty of regustrar—Supreme Court 
of New JZealand.|—Where letters of 
administration have been duly granted 
in England & are produced to the 
registrar of the Supreme Ct. of New 
Zealand, & a copy thereof left with 
him, the registrar is bound under 
Administration Act, 1908, s. 43, to 
rescal letters of administration, & 
there is no need of an application to 
the ct,, for the ct. has no discretion in 
the matter. In the absence of fraud in 
the will or by the administrator the 
cu. has no power to set aside such 
resealing.— He WILLCOX, [1925] N. Z. 
L. R. §625.—-N.Z. 





Vol. XXIIJ,—Executors and Administrators. Cases 3127a—36518a. 


pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of such exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Waving established 
the validity of the will, & made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between solr. & client, & can be 
deprived of that right. which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1873 (c. 66), s. 49, repealed & re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), s. 31 (1) (bh), an appeal lies without 
leave from an ordcr condemning them in 
costs or depriving them of costs out of the 
estate.—In the state of PLanr, WILD v. 
PLANT, [1926] P. 13893; sub nom. Re PLANT, 
WILD v. PLANT, 95 L. J. P. 87; 135 LL. T. 
2383; 42 T. L. R. 448; 70 Sol. Jo. 605, C. A. 
Annotation :-—Refd. 'Thomas v. Jones, [1928] P. 162. 
3127b. |—The principle of the decision in 
In the Estate of Plant, Wild v. Plant, No. 
3127a, ante, that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does not. extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but: also 
of a clause which is found not to be fis 
testamentary act. If a residuary gift is 
excluded from probate on the ground of want 
of capacity the question stil] arises whether 
the costs so incurred by the exors. are due 
to their “ violation or culpable negleet of 
duty.”? Tf the ct. finds on this issue that an 
exor. is a wWrongdocr, his prond facie right to 
receive oul of the estate costs not. otherwise 
provided for is displaced.- TMiHonmas v. JONES, 
F1928)] VP. 162; 139 LT. zits 44° T. bb. R. 





467; 72 Sol. Jo. 255; sub nom. In the Estate 
of Jones, Tuomas v. Jones, 97 J. J. P. 81. 

3163. Add. Annotation :—Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3164. Add. Annotation:--Apld. In the Estale of 
Plant, Wild v. Plant, [1926] P. 139. 

3171la. - - | —There is no authority for 
allowing costs out of the estate in a probate 
action to an unsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that) party would take a large part. of 
testator’s estate in opposition to his wishes. 
The costs should follow the event in such a 
case.—FLEMING v. JEORNIMAN (1928), 1388 
lL. T. 669; 44 T. Ta R. 315. 

3175. Add. Annotation :—Apld. Jn the Estate of 
Plant, Wild ov. Plant. [1926] P. 139. 

3181. Add. Annolation :—-Refd. In the Estate of 
Southerden, Adams v. Southerden, [1925] 
P. 177. 

3303. Add. Annotation :—Refd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3312. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1/926] P. 139. 

3315. Add. Annotation :— Distd. Tn the Estate of 
Plant, Wild vw. Plant, [1926] PL tao. 


3384. Add. Annotation -—Mentd. Mansfield =v. 
Robinson, [1928] 2 K. B. 353. 

3478a. -——— For purpose of lawsuit out of the 
jurisdiction.|—There is no power in the 
Probate Ct. to allow a will admitted to 


probate in England to go out. of the juris- 
diction, even in the custody of an official, 
for the purposes of a Jawsuit’ in a British 
Dominion or elsewhere abroad.—Re GREER 
(1929), 45 T. Ja RK. 362 5 73 Sol. Jo. 349. 
Annotation :--Félld. Zn the Iestate of Guince (1929), 73 Sol. 


Jo. 560. 

3478b. ---— --.j|—In the slate 
(1929), 73 Sol. Jo. 569. 

3487. Add. Annolation :- Refd. Capron v. Capron, 
[1927] P. 248. 


of GUINER 





Part Ill—Interest of Representative in Deceased’s Property. 


3509. Add. Annotation :—Refd. Toates v. Toates, 
[1926] 2 K. B. 30. 

3517a. Right of selection under will.] -—Testator 
bequeathed to his wife such articles as she 
should within two months select) from the 
articles in certain rooms in a house. Five 
days after his death his wife died without. 
having made any selection :—Held : the right 
of selection did not pass to the wife’s exors.—- 
Re Mapvek, Pripie v. BeL_tamy (1928), 44 


PART II. SECT. 20, SUB-SECT. 3.— | be granted costs out of the estate.--- 
(b) Re PATERSON (DECEASED), [1924] N. 





3187 iv. -J—Testator 87 yearn 4. Ju. R. 441.—N 
old, executed a will, & probate was 
opposed on the grounds of want of 
tostamentary capacity & undue in- 
fluence. The ct. pronounced in 
favour of the will, but only after much 
consideration. Much of the evidence 
was not available to the caveators, & 
the ct. considered they were pinply 
justified in opposing the will :—Held : 
the caveators should be relieved of the 
Public Trustee’s costs, but shou!d not 


PART II. SECT. 20, SUB-SECT. 4.—B. 


gs). Taration.J—Re MoRreEN, [1927] 1 
D. L. RR. 648; 59 N.S. TR. 58.—CAN,. 


PART II. SECT. 21, SUB-SECT. 10. 
sk. Jurisdiction of court—To alter 
previous order.j-—In 


T. TR. 872: sub nom. Ne MADGE, PUDKEE v. 
BeLLAMY, 72 Sol, Jo. 254. 

3518a. Loan posted to but not received by deceased. | 
——On the receipt of a signed promissory note 
a money-lender forwarded an agreed sum to 
the borrower through the post. The borrower, 
the secretary to a co., died between the times 
of the posting & delivery of the letter, The 
joint acting secretary of the ce. having notice 
of the secretary’s death, opened the money- 


powers under Succession Act, s. 24, 
& Probate & Adminstration Act, 
s. 50, the ct. has power iu review to 
alter its previous order in contested 
proceedings for the grant of probaic 
or letters of admuniwtration.— KYONK 
Hok Taser v. KYON SOON SUN (1925), 
I. L. R $ Ran. 261.—IND. 


sl. Duty to seli--d> pay beneficiary 
share of procecds.j|—ilic MONTGOMERY, 
LUMBERS v. MONTGOMERY (1912), 22 
W. LL. R. 634; 22 Man. Ll. R. 735. - 


addition to its CAN. 


71 


3518a—3819b. 


lender’s letter & retained possession of the | 3687a. 


enclosed money until such time as he could 
hand it over to the personal representatives 
of the borrower. In an action by the 
money-lender to recover the sum lent from 
the joint acting secretary :—Held: deft. 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives.— MICHAELSON vv. ORISP 
(1927), 71 Sol. Jo. 982. 


3543. Add. Annolation:--As to (2) Refd. Re 
Mathieson, [1927] 1 Ch. 288. 


3558. Add. Annotution :-—Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 


3572a. —— -|—NOBLE v. 
Sim. 343; 57 BE. R. 817. 
Annotations :—Retd. Richards v. A.-G. of Jamaica (1848), 
6 Moo. P. C. C. 381; Re Francis, Barrett v. Fisher (1905), 
74 L. J. Ch. 198; Jee Lacon’s Settimt., Lacon v. Lacon, 
[1911] 2 Ch. 17. 





Cass (1828), 2 


3575. Add. Annotation :—Mentd. Torbay Hotel »v. | 


Jenkins, [1927] 2 Ch. 225. 


3605. Add. Annotation :—Refd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 


3611. Add. Annotation :—Mentd. Savil v. Roberts 
(1698), 1 Salk. 13. 


3611a. -|\—ANON. (1457), Y. B. 
Hen. 6, fo. 7, pl. 4; 7 Jur. 494, n. 
Annotutions :—Apld. Tharpe v. Stallwood (1843), 5 Man. & 

G. 760. Reid. Wangford » Wangford (1704), 11 Mod. 
Itep. 38. Mentd. Bedingtield’s Case (1586), 9 Co. Rep. 
15b; Leyfleld’s Case (1611), 10 Co. Rep. 88a. 
3611b. -j—Kast v. NEWMAN (1601), 
Gouldsb. 152; 75 E. R. 1059: sub nom. 
HASON v. NEWMAN, Cro. Hliz. 495. 
Annotation :—Mentd. Oxford University Case (1613), 10 
Co. Rep. 53b. 
3611¢c,. -——- ———.]—— BEAR v. 
Keny. 441; 96 E. R. 1238. 


3617. Add. Citations :—sub nom. MAson & Davy 
v. Dixon, Latch 167; Noy 87. 


Add. Annotations :—Refd. Saunders v. Plum- 
mer (1662), O. Bridg. 223; Finlay ». Chirney 
(1888), 57 L. J. Q. B. 247. 

8655. Add. Annoiation :—Refd. Re Portman (No. 
2), [1925] Ch 204. 

3658. Add. Annotations :-—Refd. Price v. Corpn. 
d’Energie de Montmagny, [1927] A. C. 363. 
Mentd. Lord Strathcona 8.S. Co. v. Dominion 
Coal Co. (1925), 42 T. L. R. 86, 
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SOPER (1759), 2 
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.J—APPLETON v, DOILY (1609), Yelv. 


135; 80 E. BR. 91. peace sages 
7 e a € ’ 

Anita tne ee. erage (1706); 1 Balk. 90. 

3691. Add. Annotation :—Refd. Roe v. 
[1928] 2 K. B. 117. 

3692. Add. Annotations :—As to (1) Refd. Roe v. 
Russell, [1928] 2 K. B. 117; Lovibond (J.) 
& Sons v. Vincent, [1929] 1 Kk. B. 687. 

3699. Add. Annotation :—Refd. Re Bower Wil- 
hams, Lx p. Trustee, [1927] 1 Ch. 441. 


3702. Add. Annotation :-—Folld. Ie Bower 
Williams, Kx p. Trustee, [1927] 1 Ch. 441. 


37328. .|—BaTHo v. FuiTon (1824), 2 L. J. 
O. S. Ch. 196. 





Russell, 











3766a. -|—CURLING v. AUSTIN (1862), 2 
Drew. & Sm. 129; 10 W. RK. 682; 62 E.R. 
570. 


Annotations :—Refd. Lawrie v. Leer (1881), 7 App. Cas. 19. 
Mentd. Upperton v. Nickolson (1871), 6 Ch. App. 436 ; 
McGQrory v. Alderdule Esate Co., [1918] A. C. 508. 
3786. Add. Annotation :—Mentd. Ke Sandwell 
Park Colliery Co. Field v. The Co., [1929] 
1 Ch. 277. 

3818a. .|—The effect of Land Transfer Act, 
1897 (c. 65), ss. 1 & 2, is to impose an ‘‘ express 
trust ’’ within Jud. Act, 1878 (c. 66), 8. 25 (2), 
on the personal representatives of deccased 
in respect of rea] estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
running in thor favour.—TOATES v. 'TOATES, 
[1926] 2 K. B. 30; 95 L. J. K. B. 5263; 185 
L. T. 25; 90 J. P. 108, D.C. 


Sus-srcr. 4.—IN CASE OF PERSONS DYING 
since 1925 (Vol. XXITI., p. 317). 

Add the following case :— 

3819a. Settled land—Termination of settlement on 
death of tenant for life.) — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, & his 
exor. when constituted can sell, & he is not 
deemed to have appointed the sole surviving 
trustee of the scttlement as his special exor. 
pursuant to such sect.—Re BRIDGETT & 
HAYES’ Contract, [1928] Ch. 163; 97 
L. J. Ch. 38; 138 L. T. 106; 44 1. L &. 
2223; 71 Sol. Jo. 910. 

Annotation : —Distd. Jn the Estate of Taylor, [1929] P. 260. 


3819b. --—- -—~-.]|—Jn the Hstate of BorDAss, 
No. 1772a, ante. 





PART II. SECT. 1, SUB-SECT. 2.- 
I. (a) v. 





pi. .}—An option to pur- 
chase contained in a will is primdéd facie 
not purely personal, but is assignable 
by the optionee & transmissible by him 
to his personal _ representatives.— 
PERPETUAL TRUSTEE Co. v. UNION 
TRUSTEE Co. (1927), 28 8. R. N.S. W. 
222 ? 45 N. S. W. ° N. 30.—-AUS. 


PART III. gt 1, prereeae 2.—-- 





3617 1. Application of rule—Detinue.} 
—The administrator of the estate of a 
deceased person cannot recover dam- 
ages, in respect of a chattel belonging 
to the deceased, for ite detention or 
seizure que his lifetime, or prior to 
the issue of the letters of administra- 
tion, unless there is evidence to show 
that the chattel was damaged, or that 
the estate of the deceased was 
depreciated by the seizure or detention 
in that period. The administrator, 
however, is entitled to recover for the 


estate damages for being deprived of 
the use & possession of the chattel after 
the issue of the letters of administra- 


tion.—Day v. HORTON (1913), 26 
W. L. R. 72; 5 W. We R. 751; 14 
L. R. 623.— 


D. L. It. 763 23 : 
CAN Man 


PART III. SECT. 1, SUB-SECT. 2.— 
I. (b) ifi. 


sn. Whether right continues in personal 
cep reacmative, | Under the provisions 
Oo R, 8. Cc. 113, 8. 1, the right to main- 
tain or to institute an action for an 
injury to land, committed withiv six 
months of the death of the owner, 
survives to his personal representative. 
The clear & reasonable meaning of the 
statute is that the exor. or adminis- 
trator may commence an action or carry 
on an action instituted by testator or 
intestate.—MILLER v. CORKUM (1899), 
32 N. S. R. 358.—CAN. 


80. —-——.]—In an action for trespass 
to land brought in 1895, the statement 


of claim included a cluim for erecting 
& maintaining fences & dopasturing 
cattle. Pltf. died in 1897, & his extrix. 
was mado a party in 1898 :—Held: 
i. 8S. c. 113, 8. 21, in relation to a con- 
tinuing cause of action, apie . 
GRANT v. WOLFE (1899), 32 N.S. R. 
444.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 2.— 
I. (b) iv. 


sq. Whether right continues in repre- 
sentative.}—In case of tort, for alleged 
negligence resulting in the death of the 
person injured, the right to maintain 
an action dies with the person.— 
paar Vo WriGuHT (1904), 37 N. 8S. R. 


sr. .}—An action for injury to 
the person now survives to the exor. 
of pitf., who can, in case of his death, 
pendente lite on entering a suggestion 
of the death & obtaining an order of 
rovivor, continue the action._-Mason 
v. PETERBOROUGH TOWN (1893), 20 
A. R. 683.-—CAN. 
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3819¢c. —— -|—In the Estate of Brrou, [1929] 
P. 164; 98 L. J. P. 66; 141 L. T. 32; 73 
Sol. Jo. 221. 

Annotation :—Distd. In the Estate of Taylor, [1929] P. 260. 


3819d. Grant of probate to tenant for life as 
special executor.|—-Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 
H. C. who was the right heir of H., by his 
will appointed the applicant T. exor. & 
trustee & devised his lands to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passing 
under the wills of H. & C. remained subject 
to the settlement created by the will of H., 
&, in the event of the termination of the 
limited ownership under the will, also subject. 
to the settlement created by the will of C. 
On the same date J. was tenant for life under 








Part IV.—Duties 


8899. Add. Annotation :—As to (2) Consd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 


3959a. —— -—— -|—Exor. charged with 
interest on dividends of stock received by 
him, & kept at his banker’s with his own 
money for a number of years, instead of being 
invested to accumulate.—GoOoDCHILD | v. 














FENTON (1829), 3 Y. & J. 481; 148 EH. R. 
1269. 
3999a. -.|—Hupson v. MArrin (1726), 


2 Kq. Cas. Abr. 461; 22 BK. RR. woo. 


4021. Add. Annotation:—-As to (2) Refd. lic 
Mathieson, [1927] 1 Ch. 283. 


4086a. Devise in trust to pay debts—Until son 
attain twenty-one—Death under twenty-one 
——Debts unpaid.|—-Devise of the rents & 

‘ profits of lands till his son attain twenty-one, 


Cases 38190—4154a. 


the will of H. By a vesting deed dated 
Apr. 16, 1926, the lands were declared to be 
vested in J. in fee upon the trusts operating 
trom time to time under the will of H. or 
otherwise. J. died Apr. 27, 1928. General 
probate of his will including the settled land 
was granted to his exors. in the first place. 
Later the grant was amended limiting it 
“save & except the settled land vested in 
testator settled previously to his death & 
remaming = settled ~~ notwithstanding his 
death.” J. having died without issue appct. 
T. then became tenant for life in possession 
under the settlement created by the will 
of C. as well as the trustee of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appet. as special 
exon. of J.--dn the dslaute of TAYLOR, [1929] 
P. 260; 98S L. J. BP. 145; 141 1. T. 2003 45 
T. L. R. 4813 73 Sol. Jo. 385. 


of Representative. 


towards payment of debts; & if my son die 
before twenty-one, my debts being paid, 
then to A., & the son dies before twenty-one ; 
yet the rents & profits not only till he would 
have attamed twenty-one, but also beyond, 
till the debts be paid, shall be applied for that 
purpose.—MARTIN vt. WOODGATE (1691), Prec. 
Ch. 341; 21 E.R. I8. 

4089a. Foreign estate—Produce in transit at time 
of death.|---CLirrr v. GipBoNs (1714), 2 

Ld. Raym. 1324; 92 EK. R. 364, L. C,. 
| Annotations :—Refd. Goodtitle d. Wart v. Knot (1774), 1 
Cowp. 43. Mentd. Youn d. Mellor v. Moor (1796), 1 


bos. w& 1D. 5A, 

41%49 §olicitor entitled to payment of testa- 

mentary charges not paid by deceased 

executor.,—TANNER v. CARTER (1856), 25 

l. J. Ch. 6645; 27 Ti. Tr. OJ. S. 195 ; 2 Jur. 
N.S. 4183; 4 W. BR. 533. 





mouns of a breach of duty as 


PART IV. SECT. 1, SUB-SECT. 3.—-A. 


3891 1. Duty to get in debtsa—Liability 
for neglect.|}—Re JOHNSTON, JOHNSTON 
v. HoaG (1877), 25 Gr. 261.—CAN. 


PART IV. SECT. 1, SUB-SECT. 3.— 
B. (e). 


ni. »—}—Where a will directs 
that the proceeds of salos of property 
of the estate sball be deposited in a 
chartered bank, such proceeds cannot 
be otherwise invested except by con- 
sent of all aig ass interested.—He 
aa [1925] 2 W. W. R. 557.— 








PART IV. SECT. 2, SUB-SECT. 1. 


st. Claim disputed—Effect of service 
of notice of appointment for passing 
accounts on clavmant.)--Tho act of an 
administrator in serving claimants 
against the estate with orders & 
appointments for passing accounts 
both with, & subsequent to, the service 
upon them of notice of dispute, held 
to have estopped him from setting up 
said notice as a bar to such claims,— 
Re KURYLO ESTATE, [1922] 2 W. W. BR. 
815; 68 D. L. RK. 784; 15 Sask. L. R. 
463.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—A. 


av. Undisposed of realty & personalt 
Before personal e of charged wit 
nayment,|-—In the administration of the 


estate of testator, who has died tosiate | or by 


as to some assets & Intestate as to 
others, the primary fund for payment 
of his debts, funeral & testameutary 
expenses, in the absence of u contrary 
intention expressed in the will, is that 
constituted by both the real & personal 
estate of which testator has died 
intestate & is in priority to personal 
estate, charged with their payinent. 

PUBLIc TRUSTEE v. LETTCH (1928), 28 
S. Rk. N.S. W. 318: 15 NLS. WLW. NN, 

5.—AUS. 


PART IV. SECT. 2, SUB-SECT. 2. - 
C. (b) i. 

sn. Under 5 Geo. 2, c. 7.)—lleld: 
land wa» assets In the hunds of cxors. 
tor the payment of unliquidated 
damages in an action of covenant. —- 
SICKLES ov. ASSELSTINE (1853), 10 
U.C. R. 203.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— A. 


p i. -—— i bedhrs e adden A 
property devised beneficially to executor. 
—Re E OULTNORFE (Ont.), [1926] 2 
D. L. R. 739; 7 C. B. R. §605.—CAN. 

so. Widow’s right to money payable 
under marriage contract.)—O’ RELLY 
v. O'REILLY (1910), 16 O. W. RR. 75; 
21 O. L. nr. 201.—CAN. 

sp. Claim for breach of ee one 


fact, that a claim against the estate of 
a deceased person arose in consegucnce 


w trustee, affords no ground for gt 
such e@larm a preference over other 
creditors of the estute; as, under 
Property & Trusts Act, R. 8. O. 1877, 
c. LOT, s. 30, the claimant can only 
rank part passu with other creditors.—- 
BRocK rp. CAMERON (1878), 25 Gr. 369. 
-——CAN. 


PART IV. SECT. 2, SUB-SECT. 3.-—-B. 


4162 i. Semple contract debt due to the 
Crown—Priority over specialty & simple 
contract debts due to subject.}-—-A debt 
incurred by the purchase of wheat 
from the Minister of Agriculture, 
under Wheat Marketing Acts, 1s 4 
Crown debt, & should be paid in priority 
to all other debts of intestate.—Lie 
McMaHON, LAwsaON vv. INTESTATE 
EstraTKs CURATOR, [1921] V. L. R, 
549.—A US. 


PART IV. PEC 2, SUB-SECT. 3.— 
. (a). 


4167 i. Prority over specialty & 
simple contract debts.}—In tbe admini- 
stration of assets, a Judgment obtained 
against deceased is entitled to priority 
over simple contrast & specialty 
creditors, but it is essential to the 
judgment that 1t should have_ been 
docketed.— FRONTENAC LOAN Co. ¢&. 
Moricr (1886), 3 Man. L. R. 462.— 
C 


4178 i. Deqrees of preavity = Beblwcen 


Cases 4210a—4763a. 


4210a. ———- ——— -.|—A judgment was signed 
in 1854, but was not registered till after the 
death of the judgment debtor in 1862: 
Held: the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor. ~—KrmMp v. WADNING- 
HAM (1866), I. R.1 Q.B. 3553; 7B. &S. 301 ; 
soe J.Q. B.114; 183 L. 7. 709; 14 W.K. 


4225. Delete the cross-reference immediately pre- 
ceding this case. 


4546. Add. Annotation :—Generally, Mentd. Ic 
Wait, [1927] 1 Ch. 606. 


4591. Add. Annotation :—Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 


4680. Add. Annotation :—Consd. Ite City Equit- 
able Fire Insce., [1925] Ch. 407. 


4653. Add. Annotations :—Refd. Herbert v. I. QR. 
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4661. For “‘ (1844) ”’ read “ (1842).”’ 


4664a. Incomplete gift inter vivos—Completion by 
appointment as executor—No necessity for 
assent.|—Re COMBERBACH, SAUNDERSON 1. 
JACKSON (1929), 73 Sol. Jo. 103. 
4687a. —-— Advances by co-legatees barred by 
Statute of Limitations—Not interest on such 
advances.}|—PooLE v. PoouEe (1871), 7 Ch. 
App.17; 251. T. 771; 20 W. BR. 13838, L. JJ. 
Annotations :—Consd. 7F?e lees, Rees v. George (1881), 17 
Ch. LD. 701. Refd. se Milnes, Milnes v. Sherwin (1885), 
53. T. 534. 
4712a. —— .|—FRYER v. BuTTAR (1837), 8 
Sim. 442; 59 HE. R. 175. 


Annotations -—Consd. Re Parry, Scott. v. Leak (1889), 42 
Ch. 2.570. Befd. Harbin ». Masterman [1896] 1 Ch. 351. 


4738a. -—— —-—.| —Hornrr v. SAYNER (1835), 
Coop. Pr. Cas. 168; 47 FE. R. 450, L. C. 
4753. After this case add ‘‘Sale of legacy to 

executor---In return for annuity-—Validity of 











Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593; Daw v. Inland Revenue Coinrs.. 
v. Inland Revenue 


Duff-Dumbar 
(1928), 14 Tax. Cas. 58. 


judgment — creditors — Judgment _ for 
balance of legacy charged on realty— 
J by creditor seeurcd by mort- 
gage.J—-CAMERON . HARPER (1892), 
21 8. C. R. 273.—CAN. 


PART IV. ae a SUB-SECT. 3.— 
- (C). 


4206 i. Against deceased.|—FRONTE- 
NAO LOAN Co. v. Morice, No. 4167 i., 
ante.—-CAN. 


PART IV. SECT. 2, SUB-SECT. 4. - 
A. (c) i. 


di. S. P. WATKINS » WaAsTTBURN 
(1846), 2 U. C. R. 291.—CAN. 


sq. By executor de son tort.)—An 
exor. de son tort cunnot give a new 
starting point to Stat. Limitations as 
against the rightful administrator, or 
the partics beneficially interested in 
the estate.-—-GRaNT © McDONALD 
(1860), 8 Gr. 468.—CAN. 


PART IV. SECT. 2, SUB-SECT. 5.—A. 


st. Claim for wages by manager of 
intestate’s farm—Claim by execution 
creditor. |}—GILMOUR v. GILMOUR (1894), 
3 B.C. R. 397.—CAN. 


PART IV. SECT. 3, SUB-SECT. 1. 


sv. Future lability contingent — 
Riughts of executor to distribute residue. } 
—The father of a pauper lunatic 
daughter, who had become chargeable 
to the parish council, admitted his 
liability to aliment her, & dicd in- 
testate. The son, as oxor., divided 
the estate, which was movable, 
equally between himself & his sister. 
At the dato of division the daughtcr’s 
share had not been exhausted by the 
cost of her maintenance since his 
death :—Held: as any claim there 
might be against the rest of the estate 
for aliment was merely contingent, the 
exor. was not bound to retain the 
remaining share of the estate to nieet. 
that claim. — EDINBURGH PaRISst 
Caan vo. COUPER, [1924] S. C. 139.-— 


PART IV. SECT. 5, SUB-SECT. 1.—B. 

4548 i. What are—Bequest of stock 
Testator possessing no such stock at 
death.}—Re MILuaR, [1927] 3 D. L. R. 
270 ’ 60 O. L. R. 434.—CAN. 


PART IV. SECT. 5, SUB-SECT. 4.--C. 


n i. No power to impose terms as 
condition precedent to immediate pay- 








ment.)—BEDDY v. SmitH (1845), 1 | of 


L. T. O. 8. 390.—IR. 


Mentd. I. R. Comrs. 
v. Hawley, [1928] 1 K. B. 578. 


4763a. 
'PRUS'TRI 


JOMPS. 





transaction.}|—See FRAUDULENT & VOIDABLE 
ConveyYANCES, No. 895a, post.’’ 


(1860), 2 T. T. 662. 


——.}—Re luyman’s) Trusr & 
RELIEF AMENDMENT Act, 1860 
Orest TestaTe £1914), 7 W. W. f. 


sw. Diserelion given by will.}—A will 
contained a bequest (para. 5) to pitt. 
of $300 per annum durng luis Iife- 
time, “Sto be paid as soon as the 
finances of my estate will permit my 
eyors. Lo do so.”"” By para. 7 testatrix 
directed that * it} shall not be mecum- 
bent to pav any bequest until three 
years after my decease, & my husband, 
& any other exon. after his death, 
shall decide when the wmounts shall he 
paid & 1n what amounts from time to 
fame’? By para. 12 testatrix autho- 
rinsed her exors, ‘fat any time to with- 
hold any pavineut of legacy or bequest 
until such time as they nav consider 
it advisable to make same ” :--dleld : 
nothing in paras. 5 & 7 authored deft. 
towithhold payment of pltf.’s legacy ; 
& the diseretion given by para. 12 did 
not put deft. 1n a position to violate 
deliberately the terms of the will. 
The discretion was one to be reasonably 
exercised.— SEYMOUR &. PRratrr (1925), 
67 O. L. R. 278.—CAN. 

sx. Before letiers of administratton— 
Legacy very smatl.j—-Ross v. oss 
(1872), 1 Ch. Ch. 27.—CAN, 


PART IV. SECT. 5, SUB-SECT. 4.-——D. 

4683 i. Out of what funds pazable.)-~ 
Testator by his will dirceted his exors. 
**to pay to the legatees mentioned m 
the will of my late wife amounting in 
all to $20,000, which sum 4s repre- 
sented by bonds in u *f certain bank ” 
in a parcel separate from my own 
securitics *? ;—J/eld - the legacics were 
to be treated us legacies from testator, 
payable out of that portion of hts estate 
curmarked in the way indicated.—He 
ee (1924), 56 O. L. KR. 137.— 


PART IV. SECT. 5, SUB-SECT. 4.— 


E. (a). 


4703 i. Direction for postponement or 
accumulatton—When legatee muy require 
payment.J—Where_ testator gives a 
legatee an absolute vested interest in 
a defined fund, the ct. will order pay- 
ment on his attaming twenty-one, 
notwithstanding that by the terms of 
fhe will payment is postponed to a 
subsequent period.— GOFF tv. STROHM 
(1897), 28 O. R. 553.— CAN. 


PART IV. SECT. 5, SUB-SECT. 4.-— 
sy. Annuity charged on land—- Duty 
representative on transferring land 
lo devisees—Land Titles Act.)-—Re 


614; 19 D. L. RR. 190.---CAN. 
PART IV. SECT. 5, SUB-SECT. 5.-— 
B. (a). 


4765 vii. .) c DALY. 
[1926] 1 Db. L. R. 822; o8 O. L. RR, 
301.—-CAN. 

4765 viii. —-~- ---——.]—Testator died 
in 1888, & legacies became payable in 
1890.  Hosestate was heavily insolvent. 
& tho lust of the debts was not finally 
discharged until 1919. From that dato 
the trustees accumulated funds until 
1924, when they brought an action of 
multiplepoinding & exoneration for 
distribution of the estate :—J/eld: 
(1) while as a gencral rule mtcrest, was 
allowed upon legacies from the doatb 
of testator or from the prescribed date 
of payment, there wus no absolute 
rule corapelling the et. in all cases to 
allow such interest, the general rule 
being displaced if circumstances showed 
t to be inapplicable; (2) the gencral 
legutoces were not entitled to interest 
on their legacies from 1890 to 1919, 
in respect that, owing to the insolvency 
of the estate during that penod, there 
was no asset realisable to meet the 
legacies nor any interest-bearing sub- 
ject; (3) there was no absolute rule 
to the offect that the rato of legal 
interest should be 5 per cent., the rate 
of intcroest being in every case for the 
discretion of the ct. in the particular 
circulnstances.— W ADDELL’S ‘TRUSTEES 
v. CRAWFORD, [1926] S. C. 654.—SCOT. 


PART IV. SECT. 5, SUB-SECT. 5.— 
B. (d). 


—_— ae eee — 








4827 iii. -|—In determining 
tho right of legatees to interest upon 
legucics the payment of which is post- 
poned for a definite period by the will, 
the mere direction of such postpone- 
ment will not of itself alter the duto 
from which interest is to run, & 
testator’s reasons for such postpone- 
ment mav he taken into considcration. 
If payment was delayed in order 
thereby to benefit. a residuary legatec, 
then, in the absence of a direction to 
the contrary, uo interest upon such 
postponed legacies would be payable 
before the expiration of the prescribed 
period. But where the postponement 
was intended primarily to enable the 
exors. to collect & realise the assets, 
the postponed Jegacies would carry 
interest from such a time after the cnd 
of the “ exors.’ year” as the exors. 
had in hand realised assets which 


Vol. XXTII.—Executors and Administrators. 








4869a. -+—The ct. has power where 
realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent. under 
R. S. C., Ord. 65, r. 64, but £5 per cent. as 
from one year from the death of testator 
upon the legacy moncys.—He Brinton, 





BRINTON v. PREEN (1923), 67 Sol. Jo. 
704. 
4895a. —— —— ——.|— Testatrix gave 


legacies of £100 to each of her exors. & 
trustees & then bequeathed all her plate, 
jewellery, ornaments, china, & other louse- 
hold effects to two specific legatees absolutely. 
The whole of her residuary property of every 
kind she devised, bequeathed & appointed to 
her trustees upon trust to sell & out of the 
proceeds, first, to pay her funeral & testa- 
mentary expenses, debts, & the legacy duty ; 
secondly, to appropriate & set apart two sums 
of £4,000 & £2,000 to be held upon certain 
trusts for life & then over; & thirdiv. to 
pay a number of pecuniary legacies, melding 
one of £600. Testatrix declared that should 
her residuary personal estate be insufficient 
to pay all the legacies then the legacy of L600 
should be reduced to £5003 & every legacy 
& annuity was bequeathed free of Jegacy 
duty. There was a deficrency in the estate : 
—ITeld: (1) there were sufficient indications 
in the will that the testatrix intended the dis- 
tribution of her estate to be m accordance 
with the priorities mentioned, & the scttled 
legacies must be puid in full before all the 
other pecuniary legacies; (2) the legacy of 
£600 must be reduced to £500 & this reduced 
legacy, plus the duty, must. abate pro rata 
with the other postponed legacies, including 
those to the exors.; (3) the costs of paching 
& delivering specific Jegacics must be borne 
by the specific legatees.— Re Luacn, MILNE v. 
DAUBLENY, [1928]1 Ch. 16); 92 L. J. Ch. 226 5 
128 TT. 5253 67 Sol. Jo. 198. 

4910. Add. Annotation :—Refd. Jones ve. Wright 
(1927), 189 L. T. 43. 

4953. Add. Annulation : -Refd. Ne Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 





Cases 4869a.—5251a. 


5065. Add. Annotation :-—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

9072. Add. Annotation:—-As to (1) Refd. Re 
Pennington & Owen, [1925] Ch. 825. 


5079. Add. Annotation :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. 


5110a. ———.]—Luioyp v. SroppaRT (1752), Amb. 
152; 27 BE. R. 100, L. C. 


e 

5139. Add. Annotation :—Mentd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. - 

5160a. ----- —-—.]-—WILSON v. Lusi (1857), 5 
W. RR. S15. 

al is ahaa : ee Re Dacre, Whitaker v. Dacre (1916), 85 

de de 1 BTA. 

5202. 1dd. Annotation :—Refd. Re Griffiths, Jones 

v. Jenkins, [1926] Ch. 1007. 


5206. After this case add ‘‘ See, also, CONFLICT 
OF Laws, No. 548a, arte.” 


5240a. —- -~.|—Testator bequeathed sums 
of stock to his grandchildren, to be paid to 
them on attaining twenty-one, with benefit 
of survivorship to those attaining that age, 
but in case they should all die under twenty- 
one, then he willed the interest arising from 
such sums to their father for life, with 
remainder over :--Held: the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance.—BoppDy  v. 
DAWES (18536), 1 Keen, 362; 6 L. J. Ch. 145 ; 
18 i. R. 346. 

Annotations .- Refd. Festing v. Allen (1844), 5 Iare, 573; 
Dundas ¢. Wolfe Murray (1863), 1 Hom. & M. 425; Te 
Judkin’s Trusts (1881), 50 L. IT. 200. 

5246. Add. Annotulion: —Apld. Re Raine, Tyer- 

man v Stansfield, [1929] 1 Ch. 716. 
0249. -ldd. Ainotation :—As to (1) Refd. Re Raine, 
Tyerman v. Stansfield, [1929] 1 Ch. 716. 
5200. {dd. Annolation :—Apld. Re Raine, Tyer- 
man v. Stanstield, [1929] 1 Ch. 716. 

o291a. ~-- - ---— —---.]—A contingent or future 
pecuniary legacy payable to an infant upon 
iwtaining twenty-one does not carry inter- 
mediate Income under Law of Property Act, 
1925 (c. 20), 8. 175, & there is no power under 








could rightfully be applied to the pay- 
ment of such legacies.—-MORPETIL ec. 
ces [1946] N. A. lL. Re 39.— 


PART IV. SECT. 5, SUB-SECT. 5.—C. 


4868 i. When more than 4 per cent. 
allowed — Special circumstances. j— 
WiADDELL’S TRUSTEES v. CKAWYFORD, 
No. 4765 viil, ante.—SCOT. 


PART IV. SECT. 5, SUB-SECT. 6.—A. 


4883 iv. ana -——, J-—— A. by his 
will directed that certaimm pecuniary 
legacies, amounting in all to the sum 
of £710, should be paid °° with & out 
of the proceeds ” of the sale of his 
Invest ments comprising stocks & shares. 
The investments realised the sum of 
£487 Us. 4d. At the date when the will 
was made they were worth approxi- 
mately the sum of £481 12s. 6d.) There 
was a further direction that, the leracics 
were to be paid free of all Crown duties. 
Yestator further dealt with the residue 
of his property itern by item. On a 
suinmons raising the question whether 
the balance of the legacies was payable 
out of the general residue of the estate : 
--Held: the balance was not payable 
& as the fund specified by testator for 
their payment was insufficient to pay 
them in full, they must abate ratably 





enter se.—e Boyo Esrarre, Boyp «. 
Boip, [1928] N. bt. Li.--IR. 


PART IV. SECT. 5, SUB-SECT. 6.—D. 
4961 in. ——- —_ .]--BoYb v. Boyb, 
[1928] N. bl. 14.-—IR. 


PART IV. SECT. 5, SUB-SECT. 8. 


sa Judgment for balance of legacy— 
Priority over creditors |— HARPER v. 
WARVPER (1890), 2B. C. R. 15.—CAN. 


PART IV. SECT. 5, SUB-SECT. 13.— 
A. (a). 

51114 v. — - Apporniment by codicil 
of new erceutors—Prorision wm codwil 
for remuneration of erecalors. |\—Held : 
the cxors. were entitled only to_ the 
commission Mentioned in the codicil, 
notwithstandiug a provision in the 
codicil thut the will should be construed 
as if the names of thc exors. were 
inserted throughout in place of those 
of the original cxors. Ae Boast (1897), 
oB. C. R. 446.—CAN, 


5111 vi, -——.] --Where testator vives 
a legacy to an executor or trustee, 
stating that ois given tor his services 
in that eapacity, & particularly where 
testator declares 1t to be in Heu of 
commussion or remuneration, such exor. 
or trustee, if he accepts the trust, 
is not entitled to anything more than 


he is given by the will, unless under 
cvaceptional circumstances, such as the 
fift bemp so small as to be illusory ; & 
the mere inudequacy of the remunera- 
tion given by the will is not of itself 
u sufficient reason for departing from 
thut practice.—e Murrny (1928), 
Ss. kt. Q. 1.--AUS. 


PART IV. SECT. 5, SUB-SECT. 14.—C. 


5189 i. Parent.|—-An exor. can- 
not discharge himself by paying a 
logacy given to an infant to the futher, 
or motber, as guardian, unless the 
ct. allows it in special circumstances.— 
Iie NAKAUOHT EaTATE, [1927] 3 D. L. R. 
1087; [1927] 2 W. W. R. 607; 21 
Sask. L. IR. 673—CAN. 

sb. Payment into court—Iistate in 
Australia—Infant legatee d> guardian 
dumicilled in Lngland.j--By his will 
testator, domiciled in California, be- 
queathed money on deposit in banks 
in Australia, amounting to about 
£12,000, to the infant daughters of 
Ii., & appointed KE. as guardian of the 
estuto of lus daughters, & appointed 
two residents of Brisbane as exors. of 
the testator’s cstate in Australia. EK, 
& his two daughters were domiciled 
in England :—Held: in the circum- 
stances the exors. should pay tho 
legacies into ct., leaving E. to make 





5278a. 


209.—AUS. 
PART IV. SECT. 6, SUB-SECT. 1.—A. 
sk. Law-agent’s business books j— 


A law-agent directed his exors. to 
convey the residue of his estate to a 


the books :—He 


ROBERTSON 
606.—SCOT 


sm. Mistake as to value of aesets— 


Trustee Act, 1925 (c. 19), s. 31, to apply 
the interest, or intermediate income thereof, 
when invested, for the infant’s maintenance, 
unless testator is the parent of or in loco 
parentis to the infant, or has indicated 
an intention by his will that the infant should 
be maintained out of the income, or has 
directed the legacy to be appropriated & 
invested for the benefit of the infant.— 
Re RAINE, TYERMAN v. STANSFIELD, [1029] 
1 Ch. 716; 98 L. J. Ch. 244; 141 L, T. 25. 


5273. Add. Annotations :—Folld. Re Stokes, Bowen 


v. Davidson, |1928]Ch. 716. Expld. Re Raine, 
Tyerman v. Stansfield, [1929] 1 Ch. 716. 
-|—Where a legacy given to an infant 
is clearly indicated by the will to be intended 
for the support of the infant, intcrest on such 
legacy will run from the death of testator, 
as the support of the infant) must begin 
immediately upon such death ; & where such 
legacy is one of two or more legacies all in 
the same category & all given in the same 
group to the trustees of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest from the date of 
testator’s death.—Re SToky“s, BOWEN v. 
DAVIDSON, [1928] Ch. 716; 97 L. J. Ch. 
273; 139 L. 'T. 381 ; 72 Sol. Jo. 384. 





Annotation :-—Distd. Zic Raine, Vyerman v. Stansileld, [1929) 
1 Ch. 736. 


5273b. Whether infant entitled to whole of income. | 


—Testator, standing in loco parentis, gave 
to trustees a legacy of £4.000, on trust to 
pay it to A., on his attaining twenty-one. 
He authorised them to raise it by mtge. of 
his real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent. of the expectant 
portion, as to them should seem sufficient 
for maintenance :—Held: the legatec, during 
minority, was entitled to maintenance only, 
& not to the whole amount of interest on the 
legacy.— RUDGE v. WINNALL (1849), 12 Beav. 
357; 18 L. J. Ch. 469; 14 L. T. O. S. 825; 
13 Jur. 737; 50 E. R. 1098. 


Annotations :-—Refd, Ie Rouse’s Estate (1852), 9 Hare, 649. 
pentd: dite Roose, Evans ». Williamson (1880), 17 Ch. D. 


5287. Add. Annotation :—Distd. Re Raine, Tyer- 


man v. Stansfield, [1929] 1 Ch. 716. 


5320. Add. Annotation :—Refd. Re King, Public 


Trustee v. Aldridge, [1928] Ch. 330. 


5822. Add. Annotation :—Apld. Ite Maber, Ward 


v. Maber, [1928] Ch. 88. 


ropriate application for payment 
to him.— Re Tupor, [1928] 8. I. Q. 


Cases 5251a—-5862a. ENGLISH AND Empire DicEest SUPPLEMENT. 


5881. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1026] Ch. 118. 


5334. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


5335. Add. Annotation :—Apld. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 


53887. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


5340a. .|}—Testator left his property on trust 
for sale '& realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to C.’s children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “‘ to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares’ :—Held: the will must be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 
remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, & there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator.—Re WHITROD, BUR- 
ROWS v. BASH, [1926] Ch. 118; 95 L. J. Ch. 
205; 1384 L. T. 627; 70 Sol. Jo. 209. 


5341. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


5352a. After payment of all debts.|—Applt. 
on attaining the age of twenty-five became 
entitled to a quarter share in the capital 
& income of the residue of his father’s estate, 
which consisted mainly of real property 
heavily mortgaged. The will provided that 
the property was to be divided when the 
youngest child attained twenty-five, which 
happened in 1916, & not before, & that 
until then the exors. & trustees should apply 
the surplus income, after payment of legacies, 
annuities, etc., in reduction of the mtge. 
debts. In fact the exors. did not divide the 
property & continued, from 1916 to 1925, 
to apply the surplus income to reducing the 
mtges. All testator’s debts other than the 
mtge. debts had been paid off before Mar., 
1919, & payment of certain lIegacies & 
annuities was begun in Dec. 1919, but no 
payment was made to the residuary legatecs 
until 1921, after which small annual payments 
were made. The delivery of a residuary 
account was not necessary in this case as 
no legacy duty was payable on the residue. 
Assessments to super-tax for the years 
1920-21 to 1925-26 were made upon applt. 
to include one-fourth of the income from the 








New distribution ordered.|-—CLARKE v. oxors. One of these was at the date 
HAWKE (1865), 11 Gr. 527.—- CAN. of the will an infant of tender years, 


& was only 18 years old at the time of 


PART IV. SECT. 6, SUB-SECT. 3. testator’s death. Probate was granted 


to the adult exors. reserving to the 


sn. Duty of administrator—T'o dis- infant a right to be admitted to exor- 
tribute under Devolution of Estates Act.) ship upon attaining majority :—Held : 
—-Re Bowker (1905). 5 O. W. R. 3833; the change made in the law of the 
residuary legatee. The exors. con- 9 O. li. R. 199.—CAN. Imperial Act of 1830, known as 
veyed the residue, with the exception 
of deceased’s business books, which 
they retained on the ground that it 
would be a breach of confidentiality 
towards deceased’s clients if the 


Sugden’s Act, adopted in thia Province, 


PART IV. SECT. 6, SUB-SECT. 4.— {ow found in Irusteo Act, R. i. 0. 
A. (b). 


1927, c. 150, 8. 53, does not apply to 
cases in which testator himself has 


y were, eh : Me hoes ee) ‘es he oven “ Proper to _ cdg id 
‘ O ce beneficially appar y uill— ct applies o o cases where there 
Ee eee OT ton MY Construction of will,}—Testator by his is bare appointment of exors., so that 
i > pursuer was eu- Will gave certain legacies & devised the implication of law has to be resorted 
titled to delivery—RoBERTson »v, Certain land to bis widow for life, or to in order to see whether the estate of 
’s EXECUTORS, [1925] S c, Widowhood, & upon her death, or testator not otherwise disposed of 
‘marriage, this land to goto the children vests in them beneficially virtute 
nM aa rhea Pa hater ee te cay i dicated @ cont: intention, the 
© devise equea “my in , 
PART Iv. SECT. 6, SUB-SECT. 1.—B. exors.”’ 


&, as nothing in the will 


In the next clause he  exors. took beneficially.—Re GRACEY 


appointed three of his nephews his (1928), 63 O. L. R. 218.—CAN. 


‘Vol. XXIII.—Executors and Administrators. Cases 5362a—5448a. 


property, less annual charges but without 
deduction for repayment of mtges. Applt. 
contended that the estate was still in course 
of administration, that the residue had not 
been ascertained, that there had been no 
appropriation to the bencficiaries, & that no 
part of the income of the estate was his 
income for super-tax purposes. The Crown 
contended that applt. at any time after 1916 
could have compelled the exors. to convey to 
him his share of the residuary estate subject 
to charges, that the residue was both ascer- 
tainable & ascertained, & that the income 
from applit.’s share of the residue was his 
income for super-tax purposes. The assess- 
ments were confirmed by the Special Comrs. 
on appeal :—Held: so long as the mtge. or 
other debts remained unpaid the exors. were 
entitled to retain any assets coming to their 
hands, the applt. did not enforce conveyance 
to himself of his share of the residue, & there- 
fore the income arising from his share was not 
his income for super-tax purpuses.-—DAaw v. 
INLAND REVENUE CoMRs., DuUFF-DUNBAR v. 
INLAND REVENUE Comrs. (1928), 14 Tax. Cas. 





58. 
53538a. —— -j—te Copr’s Trusts (1877), 36 
L. T. 437. 


5354. Add. Annotations :—Consd. Baker v. Archer- 
Shee, [1927] A. C. 844. Refd. Herbert v. 
I. R. Comrs., 1. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 593; A.-G. v. Belilios, [1928] 1 
K. B. 798; Daw v. Inland Revenue Comrs., 
Duff-Dunbar v. Inland Revenue Comrs. (1928), 
14 Tax. Cas. 58. 


9358. Add. Annotation :—Refd. Z?e Oldham, Old- 
ham v. Myles (1927), 71 Sol. Jo. 491. 


5360a. -|—The interim interest 
from a fund set apart to meet future vested 
legacies, which do not carry interest in the 
meantime, is capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 
for life of the residuary estate. The rule 
adopted in Allhusen v. Whittell, No. 5358, 
ante, in reference to contingent legacics, has 
no application to vested legacies.— Ne WLITE- 
HEAD, PEACOCK v. LUCAS, [1894] 1 Ch. 678 ; 
63 L. J. Ch. 229; 70 L. T. 1223; 42 W. R. 
491; 38 Sol. Jo. 183; 8 Kh. 142. 

Annotation :—Distd. Itc Hawkins, White v. White, [1916] 

2 Ch. 570. 

5363a. Gross or net amount.] — In 
applying the rule in Allhusen v. Whittell, 
No. 5358, ante, the income of the estate 
should be calculated, not on the basis of the 

















gross amount received, but at the net amount 
after deduction of tax.—Re OLDHAM, OLDHAM 
v. MYLES (1927), 71 Sol. Jo. 491. 


5373. Add. Annotations :—Consd. Re Barratt 
National Provincial Bank v. Barratt, [1925] 
Ch. 550; Re Corelli (1925), 69 Sol. Jo. 525; 
Re Sullivan, Dunkley v. Sullivan (1929), 45 
T. L. R. 590. Apld. Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, [1927] 
1 Ch. 596. N.F. Re Brooker, Brooker v. 
Brooker (1926), 70 Sol. Jo. 526. 

For the cross-reference following this case 
substitute “ .|—Scee, further, SELTLE- 
MENTS, Vol. XL., pp. 672-674 ; WILLS.’’ 


5407. Add. Annotation :—Apld. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 186 L. T. 60. 


5411. Add. Annotation :—Refd. Re Jones, Johnson 
v. A.-G. (1925), 183 L. T. 601. 


5423a. -|—By his will dated Jan. 27, 1913, 
testator appointed his wife M. & pltf. J. to be 
his exors., & after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate & effects, real & 
personal, which he might die possessed of, to 
his wife M. absolutely. M. predeceased tesba- 
tor & died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real & personal pro- 
perty, but no heir-at-law or next of kin :-— 
fleld: there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, & on failure 
of a cestui que trust the beneticial interest in 
the personal estate vested in the Crown as 
bona vacantia.—Re JONES, JONSON v. A.-G., 
[1925] Ch. 340; 94 L. J. Ch. 3415 133 
L. T. 601; 69 Sol. Jo. 460. 


5440. Add. Annotation :—Mentd. Re Cassel, Public 
Trustee v. Mountbatten, [1926] Ch. 358. 


5442a. 7 .|—Re Stvewrient, LAW v. FEN- 
wick (1922), 128 L. T. 416; 67 Sol. Jo. 168. 
Annotation :—Folld. He Leach, Milne v. Daubeny, (1923) 
1 Ch. 16]. 
5442b. |-—Re LEACH, MILNE v. DAv- 
BENY, No. 4895a, ante. 


5448a. .|—Re CLEMow, YEO v. CLEMOW, [1900] 
2 Ch. 182; 69 L. J. Ch. 522; 82 L. T. 550 ; 
48 W. R. 6413; 44 Sol. Jo. 428. 

Annotations :-—Refd. Re Treasure, Wild v. Stanham, [1900] 
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PART IV. SECT. 7, SUB-SECT. 1.— 
A. (a). 


6425 v. —-— j}—P. by his will 
directed that his real property, not 
ayer toa devised, should be sold & 

1 the remainder of his property 
realised. He also directed thut his 
debts, funcral & testamentary ex- 
penses should be paid, an annwity 

rovided for his sister, & that certain 
egacics, all charitable save one, should 
be paid :—-Held: testator not having 
directed that the prorecds of sale of 
his realty & personalty should form a 
mixed fund, the prmary fund out of 
which the debts, funeral & testa- 
mentary expenses, the annuity, & the 
legacies should be paid was the pure 
personalty, & the realty was only 
charged in aid of the pure personalty 
1n so far as it proved insufficicnt for the 





payment of all charges, except the 
charitable legacies which lapsed as far 
as the pure persoualty proved in- 
sufhicient.—Re Parron, CaAUGHEY v. 
COPELAND, [1925] N. 206.—IR. 


se. Payment of death duties—lxemp- 
tron by statuti—Full effect to be given J— 
Fe AlKtINe, (1928) 2 D. L. R. 4153 62 
O. L. hi. 33.-—-CAN. 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (b). 


5462 i. Specific legacy -Of incumbered 
chattel.|—As between a specific legatec 
of an ipecumbered chattel & other 
specific legatees & devisees, the former 
must bear the burden of the incum- 
brance, & a general direction that 
debts shall be paid will not alter this.— 
Re Simpson, [1927] 2 D. L. KR. 1043; 
60 O. L. R. 310.—CAN. 


2 Ch. 648; He Sharman, Wright v. Sharman, [1901] 2 Ch, 


— 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (@) ii. 

5511 i. Whether mired fund primarily 
liable.}—Wherc testator hus devised 
his real & personal estates to his cxors., 
to sell or convert same into money & 
out of the proceeds to pay his debts & 
legacies, he has created a muxed fund 
for the purpose.—GRAYNON v. WALSH, 
(1926) 1D. L. RR. 206; (1926) 1 
W.W. RR. 125: 20 Sask. L. R. 288.— 
CAN. 


PART IV. saab OR as a 1 
. (a). 


5540 vi. -——-F—Rickek v. RICKER 
(1868), 14 Gir. 261.—-CAN. 

5540 vii. —-—-}—Scorr v. SUPPLE 
(1893), 23 O. R. 393.—CAN. 

5546 i. Personal estate insufficient. |— 
Lapp v. Lapp (1869), 16 Gr. 159.—-CAN. 


Cases 5448a —5654a. 


‘oarnsides, Baines v. Chadwick, [1905] 1 Ch. 250 ; 

Ree King, Travers v. Kelly, [1904] 1 Ch. 363; Jee Spence cr 

eo. Pot ». Spencer Cooper, [1908] 1 Ch. 130; Porte 

. Williams, [1911] 1 Ch. 188; O’Grady v. Wilmot, 11916] 

y" A. C. 231; He Massey, ieam v. Massey (1920), 90 
L. J. Ch. 40. 


5449a. Costs of probate action.]-——Re Criemow, | 
YEO v. CLEMOW, No. 5448a, ante. 


5452. Add. Citation :—previous proceedings, [1892] 
1 Ch. 450. 


5466. Add. Annotation :—Consd. Re Forder, Forder 


v. Forder (1927), 137 L. T. 538. 

5483a. —-- — —~-.]—DIxon v. DUTFIELD, No. 
6014b, post. 

5540. Add MELILERSH v. BRIDGER, SMITU v. 
Brivcer (1853), 17 Jur. 908. 

5556. Add. Annotalions :—Apld. Re Reeves, 
Reeves v. Pawson, [1928] Ch. 351. Mentd. ve 
HWardyman, ’cesdale v. McClintock, {1925] 
Ch. 287. 


5594. Add. Annolation : --Apld. Ae Megan, Fegan 
uv. Kegan, [1928] Ch. 45. 

5594a. Direction in will for payment of ‘* money 
secured on mortgage ”’ out of residue—Balance 
of unpaid purchase-money.]|—'l'estator, who 
at. the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. & of leaschold & other 
personal estate, gave & bequeathed all the 
dreehold & leasehold properties of which he 
night. dic possessed upon trusts in favour of 
certain of his grandchildren & great-grand- 
children, & the residue of his estate upon 
trust for sale & conversion ; he then directed 
that) his -trustees should out of the money 
thereby produced pay (inter alia) his debts & 
legacies, & should out of the residue of such 
money pay & discharge ‘f any sum of money 
secured on mtge. of any of my freehold 
properties,” & should stand possessed of the 
residue of such money in trust to divide same 
ab therein mentioned. Atter the date of his 
will testator paid off the mtge. & took a 
reconveyance of the mortgaged property. 
Shortly before his death, in June & Oct. 
I91L7, testator contracted to purchase certain 
ireehoid properties in respect of which he 
paid deposits, Icaving balances of the 
purchase-money owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicul, by which, after revoking the 
appointment of one of his exors. & bequeath- 
ing a legacy, he confirmed his will in all other 
respects. Testator died on Dee. 26, 1917, 
without having completed the purchases or 
paid the balances of the purchase-money, & 
shortly after his death his exors. completed 
the purchases & paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s will, those balances 
ought to be borne by the frechold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
residuary estate :—/J/Ield: (1) inasmuch as a 
vendor’s lien for unpaid purchase-moncy 
differs essentially from a mtge., even in the 
modern & wider sense ot that term, upon the 


PART IV. SECT. 7, SUB-SECT. 1. | 


| 


piunarily liable four tho unpaid pur- 
eee ene, —Re ara ie ae ie [1927] 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


true construction of the will in the absence of 
any context enlarging the meaning of the 
term ‘ mtge.,’’ the balances of the unpaid 
purchase-money owing at testator’s death 
were not ‘‘ sums of money secured on mtge.,”’ 
& no contrary intention was signified by the 
direction in the will to pay & discharge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1854 Act, which 
by virtue of 1867 Act. s. 2, extends to a 
vendor’s lien for unpaid purchase-moncy ; 
with the result that the balances in question 
ought to be borne by & satisfied out of the 
treechold properties in respect of which same 
were payable, & the devisees thercof were 
not entitled to have those balances discharged 
out of testator’s residuary estate; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 
paid off & after the vendor’s lien had arisen, 
had not the effect of extending the meaning 
of the words ‘‘ any sums of money secured 
on mtge. of any of my treehold & leasehold 
properties,”’ so as to include the balances of 
unpaid purchase-money in question.—Re 
BEIRNSTEIN, BARNETT v. BEIRNSTELN, [1925] 
Ch. 12; 914 L. J. Ch. 625 132 7. 7. 251; sub 
nom. Re BERNSTEIN, BARNETT v. BERNSTE IN, 
69 Sol. Jo. 88. 

(c) After 1925 (Vol. XXITT., p. 495). 

Add the following case : 


5620a. Special fund for payment of debts - 
‘* Contrary or other intention ’’—-Administra- 
tion of Estates Act, 1925 (c. 23), s. 35.} —The 
provision by testator in his will of a special 
fund, not being any of the funds mentioned 
in sect, 35 (2) of the above Act, for payment 
ot his debts operates as the expression of a 
“contrary or other intention’? within the 
sect., so as to exonerate, as between the 
different persons claiming through testator, 
a personally tund which at testator’s death 
was subject to a mtge. from the primary 
liability to discharge it; but the fund is 
only cxonerated to the extent that the 
special fund is available for discharging the 
intge. debt, & in so tar us it is inadequate, 
the mortgaged property remains primarily 
liable.—-Re FRGAN, EGAN v. FRGAN, [1928] 
1 Ch. 45; 97 L. J. Ch. 36; 188 L. T. 265; 
71 Sol. Jo. 866. 

5641a. | ) v. FowKE (1679), 
Cas. temp. Finch, 4143; 23 HM. R. 226, L. C. 

5654a. - To revert to residue on death of 
legatee.|—By his will, testator bequeathed a 
legacy of £16,000 to trustees for his daughter 
A. during her hfe & after her death directed 
that the legacy should revert to & be added 
to his general residuary personal estate & 
vo as the same was bequeathed by his will. 
Testator then gave his general residuary 
personal estate to LB. Testator devised his 
estates in certain places to other trustees as 
a fund for the discharge of his debts, funeral 
& testamentary expenses & his pecuniary 
legacies in aid of his personal estate, with 
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. (b ) iii. : k i -}—Lauds are assets 

.L. R. 464; [1927] 1 ~ RR. for the satisfaction of debts in the hands 

5561 ii. ——-.] —W here land is devised 612 ; 21 Sask. L. R. 397. can. of an exor., under 5 Geo. 2, c. 73 & 
which testator held as a purchaser to a plea of plene adminustravit, pltf. may 
subject to a vondor’s lien, unless u 5561 ili. ——~.]—Ite NAGEL, [1928] 3 reply lands.—GARDINER v. GARDINER 


contrary intention appears, it = is 


D. L. R. 36.—CAN. 


(1832), 2 O. S. 554.—CAN. 
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power to his trustees, if they thought it 5737a. 


expedient or necessary either before or after 
his residuary personal estate should be 
exhausted to raise money for those purposes 
by sale or mortgage & subject thereto upon 
trust for B., in fee. The personal estate of 
testator was insufficient for the payment of 
his debts & Icgacies, & B. supplied such 
deficiency, including the annual payments to 
A. in respect of her legacy. A. survived both 
testator & B. On the death of B., the question 
arose whether, as testator’s personalty 
was insufficient for the payments before 
mentioned, testator intended that the corpus 
of the legacy should be raised out of the real 
estate devised to B. for the benefit of B., 
who was testator’s residuary legatee :—Held : 
the words “ revert to & be added to my general 
residuary estate ”’ in the will, showed that the 
testator meant the legacy to be restored to 
the funds from which it was taken ; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personal 
estate.—Re SOMERSET (DUKE), THYNNE v. 
Sr. Maur (1886), 55 L. TT. 7538. 





Cases 5654a—5917b. 


-|—Testator directed his debts & 
funeral & testamentary expenses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold, & the 
proceeds, after deducting costs, to be deemed 
part of the residue of his personal estate, & 
to be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain trusts, & finally 
directed all the rest & residue of his personal 
estate to go to his wife for life, remainder 
over. ‘he pure personal estate being in- 
sufficient to pay all the debts & legacies :-— 
Fleld: the legacy of £1,000 ought to be paid 
out of the moneys arising from the sale of the 
real cstate.—Re WooLLARbp’s Trusr (1854), 
18 Jur. 1012. 


5839a. --——.]—A__ general charge of debts & 
legacies upon all the real estates of testator 
not annulled by a subsequent power to sell 
® particular estate only & apply the produce 
to the same purpose: but that estate was 
first applhed.—Coxe v. Basser (1796), 3 
Ves. 155; 830 E.R. 945. 








5692. Add. Annotation :—Mentd. Hc Porter, Porter | Annotation :~-Consd. Wrigley v. Sykes (1856), 21 Beav. 337, 


v. Porter, [1925] Ch. 746. 
5697a. -|—HyLes v. Cary (1687), 
157; 23 E.R. 583. 
: . . ~Dbtd. Mallison v. Middleton (1739), 1 Ky. Cas. 
Abr. 198, n, 
9697b. --—-.|—-BowbDLer v. Smit (1706), Prec. 
Ch. 261; 2 Iq. Ca. Abr. 371; 24 E. R. 128. 


5697c. -}—PARKER v. WiLCOX (1723), 2 Eq. 
Cas. Abr. 371; 22 KE. BR. 316. 

5697d. -|---WiILLAN v. LANCASTER (1826), 3 
Russ. 108; 38 EI. Rh. 516. 


5723a. -|} —Testatrix, who had power, 
under her brother’s will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise £1,000, & pay the amount as 
Jegacies to various persons & subject thereto 
for P. & his heirs. She then gave several 
Jegacies, payable out of her own personal 
estate, & other legacies payable out of an 
unappointed moiety of her brother's personal 
estate, after the decease of his widow, & she 
directed the duty on all the foregoing legacies 
to be paid out of her personal estate, & if 
deficient for full payment either of duty 
or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies, & directed that the sums 
bequeathed out of her brother’s estate should 
be paid, with the other legacies, immediately 
after her decease :—Held: the legacies given 
by the codicils were charged on the real 
estate.—WILLIAMS v. LIUGHES (1857), 24 
Beav. 474; 27 L. J. Ch. 218; 30 L. T. O.S. 
ry 4 Jur. N.S. 42; 6W. RR. 94; 53 i. R. 

1, 

9734. Add. Citalions:—sub nom. NYSSEN  v. 
GRETTON, 2 Y. & C. Ex. 222; 160 E. R. 
378. 


1 Vern. 




















PART IV. SECT. 7, SUB-SECT. 32. -- 
Cc. (e) i. 


Pp i, --—.]) WriGur v. 
[1928] N. Z. L. R. 381.—N.Z. 
r i. Balance of proceeds of sale 


WRIGHT, legacy. The 








5864a. .}—WATERHOUSE v. CLOUT, Fu p. 
Booker (1871), 41 1. J. Ch. 223: 20 W. KR. 
277. 

5917a. ---—— - —-~ Administration of 








Estates Act, 1925 (c. 23), Sched. 1., Part II.|— 
A share of residuary estate which lapses owing 
to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is ‘‘ property undisposed of by will”’ 
within clause 1 of above Part, & therefore 
under sect. 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of funeral & 
testamentary expenses, dcbts & legacies.—- 
Re LAMB, VIPOND v. LAMB, [1929] 1 Ch .722; 98 
].. J. Ch. 305; 141 L.T. 60; 45 T. L. R. 190; 

73 Sol. Jo. 77. 
,:—Distd. Ac Petty, Wolliday vr. Petty, [1929] 

1 Ch. 726. 

5917b. —-— —-— ——- —~--- Contrary in- 
tention of testator.]—- ‘Testator devised & 
bequcathed his residuary real & personal 
estate upon trust for sale & conversion, & 
after directing payment of his debts, etc., 
out of that) mixed fund gave the residue 
thereof thereinafter referred to as the 
residuary trust fund, as tu one-half to his 
wife & as to the other half to two daughters 
in settled shares. ‘Testator died in 1928. 
His wife having predeccased him, her 
moiety lapsed & passed as on an intestacy :— 
Ifeld: the order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. 1., Part II., being under 
sects. 33 (7), 34 (3), & Sched. I., Part II., 
para. 8 (a), expressly subject to variation by 
the provisions of the will, which in this case 
clearly threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, & not 





r ij, -—--.]—Testator devised to his | legacy.—Re ppm (1892), 22 0. R. 
daughter a lot of land charged with a | 
daughter 
testator, leaving two children, to whom 
the lot descended. 


o6.—CAN. 
predeceased 


On an appln. by 


of land sold by mortyagee treated as land. } 
—ARMSON v. THOMPSON (1877), 25 
Gr. 138.—CAN. 


the exors. at the instance of the official 
guardian :—Held: it was the duty 
of the exors. to sell the land & pay the 
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5874 i. Before specific legacies. }— Re 


primarily out of the lapsed moiety.—Re 
PETTY, HOLLIDAY v. PETTy, [1929] 1 Ch. 726 ; 
05s L. J. Ch. 207; 141 L. T. 31. 


Cases 5917b—6058a. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


5919a. ——— As property undisposed of by will— 


Contrary intention of testator.|——Re ATKIN- 
SON, WEBSTER v. WALTER, [1929] W. N. 189. 


Part V.—Powers and Rights of Representative. 


6014a. —_— ——~—.]—-Testator devised & be- 


queathed to trustees estate A. & also all & 
singular his freehold & leasehold estates & 
effects in LU. & W. together with the steam 
engines & machinery, money in hand, ctc., 
together with all & singular other his real & 
versonal cstates & effects, upon trust, that 
is trustees, etc., should carry on his cotton 
manufactory in the best & most proper 
manner they possibly could & he empowered 
them to retain as much ready money, as a 
capital in the business, as by them might be 
considered necessary, with full power to 
carry on the same, & to keep the whole in 
good repair, & to renew the machinery : 
& directed that at the end of every twelve 
months next after his decease, provided his 
daughters I. & E. were living, the profits, 
if any, & the surplus income from his H. & 
W. estates, after paying certain annuities, 
alter retaining a sufficient capital to carry 
on the manufactory, should be equally 
divided between his two daughters, share & 
share alike; but if his trustees were not 
inclined to carry on the cotton manufactory, 
he empowered them to let the same, when he 
directed the reserved capital to be immediately 
divided between his two daughters L. & H. 
share & share alike: & he further directed 
that the surplus rents of his Ll. & W. estates, 
after paying the annuities, were to be equally 
divided every twelve months after his decease 
between such two daughters, share & sbare 
alike. He directed his trustees to allow his 
daughter I. to receive all the rents, etc., of 
his estate A. for her hfe & declared that at 
her death her issue were to be entitled to 
such estates, but if she left no issue then 
such cstates were to go to his daughter L. 
& if she should then be dead, having left issue, 
such issue were to take; he then gave to 
L. an annuity of £600 durmg her hie, & charged 
the same on all his real & personal estates 
in ll. & W. & bequeathed the same at her 
death to her issue equally: &, if she should 
die without leaving lawful issue, his daughter 
E. if she should be livmg, was to take the 
annuity of £600 & the whole of the surplus 
rents, ctc., of his H. & W. estates, both real 
& personal: & uf neither of his daughters left 
issue, the whole of his estates, both real 
& personal, were to go to R. H. for life, with 
remainder to his issue, remainder to his heir 
at law. L. & E. survived testator: H. & L. 
both died without issue :—Held: (1) the 





representatives of L. & E. were absolutcly 
entitled, in equal shares, to all such personal 
estate as was situate in H. & W. & which was 
not retained by the trustees as capital for 
carrying on the manufactory; (2) on the 
death of the survivor of E. & L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in Li. & 
W. consisting of his leasehold estate & the 
manufactory, & the capital retained by the 
trustees for carrying on the business, were 
subject to the trusts declared in favour of 
R. H.; (3) BR. H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. & W.& to the income of the capital 
retained & employed by the trustecs in carry- 
ing on the business. HORSEFIELD v. ASHTON 
(1856), 26 L. T. O.S. 300; 2 Jur. N. S. 193, 
L. C. & L. JJ.; affirmed, sub nom. ASHTON 
v. HWORSFIELD, HORSFIELD v. SIDEBOTHAM 
(1860), 2 L. T. 1; 6 Jur. N. S. 355, H. L. 


Annotations :-—Generally, Refd. Tyrone Karl v. Waterford 
Marquis (1860), 1 De G. F. & J. 613; Guthrie v. Walrond 
(1883), 22 Ch. D. 573. 


6014b, -—— ---—.] —Testator directed that his 


business should be carried on for the benefit 
of his widow or until her sccond marriage, 
with very full powers to the trustees to carry 
on the same, & ‘to increase or abridge 
his said business, & his capital, stock & imple- 
ments therein,” & generally to act “ as most 
advantageous & mostly for the benefit of the 
persons claiming under his will.’? Le also 
directed that all his debts, funeral & tcesta- 
mcntary expenses, & the “ costs, charges & 
expenses of carrying into cficct the trusts 
of his said will,” should be paid out of the 
capital of said business:—Held: (1) the 
widow was entitled for life or until her second 
marriage, to the whole of the profits made by 
such business after testator’s death; the 
cash at the banker’s & the trade debts being 
assets or part of the capital of such business ; 
(2) the debts, funeral & testamentary 
expenses, & the costs of suit, etc., should be 
borne out of the capital of such business ; 
testator having exonerated his residuary 
estate from any such or similar charges.— 
DIXON v. DUTFIELD (1862), 5 L. T. 741. 


6053a. Effect of Administration of Estates Act, 


1925 (c. 23), s. 39.,—He TROLLOPE’S WILL 
TRUSTS, PUBLIC TRUSTEE v. ‘'TROLLOPE, 
[1927] 1 Ch. 596; 96 L. J. Ch. 340; 137 
L. T. 375; 71 Sol. Jo. 310. 
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ti —— ——.]}-—Testator, whose 
estate was subsequently sequestrated 
on the petition of his evxors., & who 
had effected several whole life policies 
of assurance upon his own lifo with the 
Australian Mutual Provident Socicty, 
in respect of which the total amount 
payable at his death was £4,628 18s. 3d., 
& which were protected under Aus- 
tralian Mutual Provident Society’s Act, 
1857, s. 14, to the extent of either 


£1,500 or £1,780 1s. 9d., had during 
his Hfetime aspigned the policies in 
question to the Socicty by way of mtge. 
as collateral sccurity for the repayment 
of certain advances totalling £3,500, 
in respect of which advances the amount 
of £3,560 12s. 3d. was due at the date 
of his death :—ZHeld: the equitable 
doctrine of marshalling applied, & the 
mtgee. must resort pearly to the 
protected fund to satisfy the mige. 
debt, so as to leave the unprotected 
portion of the policy moneys available 


for the unsecured creditors, with tbe 
result that the protection afforded by 
the Act. was entirely destroyed.—He 
HOLLAND, He p. HOLLAND (1928), 28 
S. RLN.S. W. 369; 45 N.S. W.W.N. 
88.—AUS. 


PART V. SECT. 2, SUB-SECT. 1. 

so. Before death duties paid — 
Where security for payment given.}— 
R. v. CALEDONIAN INSURANCE OO., 
(1924) 2 D. L. R. 649; (1924) 8. C. R. 
207.—OAN. 


[1928] Ch. 847. 
6074a. 





(1862), 1 New Rep. 64. 


6138a. Effect of Administration of Estates Act, 

1926 (c. 23), s. 39.|—Re TROLLOPH’S WILL 
"TRUSTEE 
06 L. J. Ch. 340; 


TrRusTs, PUBLIC 
[1927] 1 Ch. 596; 
L. T. 375 ; 71 Sol. Jo. 310. 


6267a. ——~ ———.|—Re READE-REVELL, CRELLIN 
v. MELLING, [1929] W. N. 218. 


6281a. ——_.]—Testator, who died on May 17, 
1916, by his will appointed appcts. exors. & 
trustees, & bequeathed a number of absolute 
& settled pecuniary legacics. 
all his estate whatsoever unto appcts. upon 
trust for sale & conversion at such time & 
manner as they should think fit, with power 
& discretion to postpone sale & conversion & 


To pay specialty debt—Mortgage valid 
as against bond—Executor without notice of 
bond.]|—-WATERLOO INSURANCE Co. v. HIND 


Vol. XXIV.—Executors and Administrators. 
6062. Add. Annotation :—Apld. Johnson v. Clarke, 


condition in satisfaction of any legacy. 


Cases 6062-—6341a. 
The 


principal asset of testator’s estate was a sum 


sold even 


v. TROLLOPE, 
137 


of nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, & the 
estate was insufficient for payment in full of 
all the legacies. 


The Irish stock could not be 
at a reduced market value of 


£151,411 & in the interests of the estate it was 
inexpedicnt to realise it at once. 
having caused to be prepared a scheme of 
apportionment, appropriation & abatement 


Appcts. 


among & between the legacies, applied by an 


Testator gave 


charged the moneys to arise with the legacics 


bequeathed by his will. 


PART V. SECT. 2, SUB-SECT. 3.-- | PART V. 


B. (a) i 


r (p. 577) i. —~---- ——-.] —-Where 
testator charged his debts on his land : 
the mere failure of testator 
to enumerate all his land did not detract 
froin the conclusion that all the land 
wus so charged, & the direction that 
his debts should be paid by his exors. 
conferred an implied powor of sale 
upon them for the purpose of paying 
the debts out of the proceeds.- Yost 
v. ADAMS (1886), 13 A. R. 129.— CAN. 

t (p. 577) i. —— Where esrccu- 
tor’s nower coupled with aenterest.J)— 
WESSELS ©. CARBUALLEN (1860), 10 
C. P. 215.—CAN. 

bb (p. 577) i. Legal estate in 
cxecutors. }—A devise of Inud to cxors., 
In trust for the purpose of selling the 
Jands, passes the legal estate & the 
beneficianes take an cquitable mtcrest. 
—TOOMEL v. PHUPENDRA Naty Bost 
(1928), 1. L. R. 7 Pat. 520.—IND. 

t (p. 578) i. -~ —-,]-—-Where 
testator directed his trustees to hold 
property for twenty-one years, & then 
sell it:- -Jield : there was no power to 
soll contrary to the express provisions 
of the will, except perbaps in a case of 
emergency.—DoRBEL v. LOUDOUN, 
11920] N. Z. L. WR. 131.—N.Z. 

bp. 578) i. —--  —~ Under Devolu- 
tion of Estates Act.)—Re LOGAN, [1927] 
4D. L. R. 1074; 61 0. le. R. 323.— 
CAN. 


h (p. 578) i. ——-— Interference by 
court—W hether court will restrain execu- 
tor from _ selling.}—SAMUELSON  ”. 
SCHWANDT, [1927] 38 D. lw R. 565; 
[1927] 1 W. W. R. 620; 21 Sask. L. FR. 
341.—CAN. 


h (p. 578) ii. —-— Sale not necessary 
for administrutwn purposes—Title of 
bond fide purchaser.|-~AQ exor. or 
administrator has no absolute power 
to dispose of the property of deccased 
if it is not necessary for the purposo of 
administration of the estate, but a 
bond fide purchaser may be protected 
in certain cases where u transfer is not 
for that purpose.—TARAKESWAR DAS 
GUPTA v. AMBICA CHARAN BHATTA- 


——— 











PART V. SECT. ra SUB-SECT. 3.—. 
e (@) il. 

1i. S. P. McCorpy v. McDANIEL 

(1868), 7 N.S. R. (1G. & O.) 267.— CAN. 


Testator’s will con- 
tained a residuary bequest, investment clause 
in wide terms, & a power to appcts. to 
appropriate any part of the estate in its actual 





possessed. 


aad 2, Neg cael $.- - 





6146 ii. ~——.]—Held : although 
there was no express devise of realty 
to the exors., a devisc was implied by 
the terms of the will, &, there being 
a general charge of debts, the exors. 
had full power to give a mtge.— 
BANQUE PROVINCIALE Du CANADA v. 
CAPITAL TRUST Corpn., [1927] 3 
D. L. R. 199 , 60 O. L. k. 452.—CAN. 


PART V. SECT. 2, SUB-SECT. 3.-- 
B. (c). 

sp. Power to reserve benefit to one 

bonefirary-—Out of lands demsced to 

another — bencficiary.J}—MCKENZIK __ v. 

GRANT (1856), 13 U. C. 2. J80.—CAN. 





PART V. SECT. 2, 

C. (a) 

h i. Sale under licence of Probate 

Court—Whether lieence  conelusive~- 

Licence obtained improperly.j—Dok v. 

TTHOMPSON (1860), 9 N. B. hR. (4 All.) 
483.---CAN. 


h ii. — —- Sufficient personal 
property for payment of debts.) Dow d. 
SULLIVAN v. CURRMY (1872), 14 
N. B. 1. (1 Pug.) 175.—CAN. 


st. Conveyance inoperative. }—T EAHON 
. LESMnS (1867), 21 U. C. RR. 216. — 


SUB-SECT. 3.— 





PART V. SECT. 3, SUB-SECT. 1. 


sa. Power to reduce debt—cé execute 
quit-cluim deed.J—Where testator had 
agreed to sell land to K., & the exors. 
reduced the purchase price In order to 
keep K. on the land, & later gave T., 
from whom testator had bought the 
land, a quit-claimn deed of all their 
interest in the land :—Held: (1) the 
action of the exors. in reduc the 
price payable by K. was reasonable & 
proper; (2) they should not have 
executed the quit-claim deed without 
applying, under Trustee Act, R. 8S. S., 
1920 (c. 75), s. 64, to a judge of the 
King’s Bench for advice, but, since 
they had acted honestly & in what 
they considered to be the best interests 
of the estate, their failure to do go 
should be excused under sect. 44,— 
LEMCKE v. NEWLOVE Hora {1926] 
4D. L. . 293: [1926] 2 - W. R. 
830; varied [1927] 2 D. I. R. 1049; 
S.C. lt. 389.—CAN. 
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originating summons issued on June 27, 1917, 
to the ct. for its sanction :—//eld: appcts. 
could exercise the diseretionary power of 
appropriation notwithstanding the fact that 
some of the legacies were settled by testator’s 
will.—/?e DANINLS, LONDON Crry & MIDLAND 
EXECUTOR TRUSTER 
(1918), 87 L. J. Ch. 661; 118 Li. T. 430. 


6341. Add. Annotation :— Consd. Jones v. Wright 
(1927), 1389 lL. T. 48. 


6341a. ——— ~—- — Charges for work in execution of 
statutory trusts.|}—-By his will testator 
directed that his trustees should stand 


Co., Lrp. vw. DANIELS 


of certain hereditaments upon 


wreneeetn 
— 


PART V. SECT. 6, SUB-SECT. 1. 


1 (p. 601) i. Uneer Trustee Act, 
R. S. B. C., 1824 (ce. 262), 8. 80— 
Amount limited to & per cent. of gross 
value of estate. }—Re BECKMAN’S STATE 
(1925), 37 B. C. Tt. 41.—-CAN. 


t (p. 601) i, - — -- —.]--Re Buson, 
[1927] 2 D. L. R. 344; SY N.S. RR. 
254.—CAN. 


ge (p. 602) i. Not after estate 
properly administered & accounts 
pussed.|\—Fe OXKNHAM, [1925] 2 
D. Lh. dh 662.—CAN. 


sh. Luabiluty fur—Benefreary entitled 
fo specaafic bequest benefited by work of 
rxceulor. i 'There is no jurisdiction fn 
the et. to order that the remuneration 
of an exor. be paid out of a specnfiic 
bequest on aecount of its benetiting 
by the work of the exor.—Jn the state 
uy a [1929] N. Z da. [t. 123.— 











PART V. SECT. 7, SUB-SECT. 1. 


n i, --—-—.}-—Strory v. DUNLOP (1867), 
13 Gr. 375.—CAN. 


n ii, ——.]—Re WiL11AMBS (1895), 22 
A. R. 196.—CAN. 


PART V. SECT. 7, SUB-SECT. 2.—A. 


ri. —— In respect of guarantec 
—Distribulion of estate in ignorance of 
quarantee.) —- SAUDRY v. HAMPTON, 
[1927] N. Z L. R. 673.—N.Z. 


r ji, —— -—— Jn respect. of dcht 
contracted for estate —Right of creditm 
to benefit of representative’s right to 
Indemnification. |\—Where an exor. con- 
tracts a debt on behalf of the estate 
the creditor is in equity entitled to the 
benefit of the exor.’s mht to be 
indemnified out of the assets of the 
estate in the hands of the beneficiaries, 
—NETHERLANDS INVESTMF VT Co. &. 
DesBrisay, {1928] 1 D. a. RR. 4815 
(11928) 1 W. W. 1. 4615 23 Alta. Lh. 
291.-— CAN. 





PART V. SECT. 7, SUB-SECT. 3. 

so. Jtepresentative not authorised by 
will—Renepeunces clauming profits of 
businesa— hight of representative to be 
indemnified. |—M‘GINLKY Vv. Gal- 
LAGHER, [1929] T. Wh. 307.—-IR. 


Cases 684la—6718a. 


certain trusts, & declared that any exor. 
or trustee of his will, who was a solr..or a 
person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of his profession or business on 
behalf of the exors. & trustees, & charge for 
so doing :—Held: as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 
solr. or a person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be doue on behalf 


Enauish AND Empire Digest SUPPLEMENT. 


of the exors. & trustees.—Re DPEDLEY, 
WALLACE v. WALLACE, [1927] 2 Ch. 168; 
96 L. J. Ch. 438; 137 L. T. 636; 71 Sol. Jo. 
583. 


6370. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


6388a. ——~ -——.]—Leasehold property belonging 
to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided :— Held: the exors. were entitled 
to be indemnified out of the proceeds.— 
SMiri v. Smiti (1854), 2 Eq. Rep. 727. 


Part VI.-- Liability of Representative. 


6446a. -— Sale of goodwill of business--- 
Solicitation of customers.]- -The rule in 
Trego v. Hunt, [1896| A. ©. 7, extends to a 


| 


vendor's exor. completing a contract for the , 


sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the busincess.— 
BooRNE v. WICKER, [1927] 1 Ch. 667; 96 
L. J. Ch. 3613 137 L. TT. 4093; sub nom. 
BorNE v. WICKER, 71 Sol. Jo. 310. 

Annotation :— Refd. Karey v. Cooper, [1927] 2 K. B. 384. 

6505. Add. Annotation :—Mentd. Burrell v. Leven 
(1926), 42 T. L. I. 407. 

6526. Add. Annotations :—Mentd. Rawlinson v. 
Ames, [1925] Ch. 96; Houghton v. Nothard, 
Lowe & Wills, [1928] A. C. 1. 

6544. Add. Annotation :—Mentd. Richmond v. 
Savill, [1926] 2 kK. B. 530. 

6547. Add. Annotation :—Cenerally, Mentd. Ponty - 
pridd Grdns. v. Drew, [1926] 1 Kk. LB. 567. 

6600. Add. Annotation :— Folld. Firman v. Royal, 
[1925] 1 K. LB. 681. 





6602. Add. Annotation : — Generally, Mentd. 
Brocklebank v. R., [1925] 1 IKK. B. 2. 
6610. Add. Annotation :—Generally, Refd. Re 


Field, Sanderson v. Young, [1925] Ch. 636. 
6611. Add. Annotation :—Refd. F?c Weld-Blundel] 


Kstate, Mowbray (Lord) v. Weld-Bhundcll 
(1929), 73 Sol. Jo. 585. 


6667a. ——— Non-repair by representative.]—- In 
debt for rent against an administrator, as 
assignee of the intestate, deft. pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 


PART V. SECT. 8. 
sf, To receive payment of lump sum 


PART VI. SECT 


. 2, SUB-SECT. 3. 


for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent; that 
the premises were of less value than the rent, 
viz. cf the value of a certain sum, part of 
which deft. had paid to plitf., & part towards 
the expense of a party-wall; that, before the 
rent became due, deft. offered to surrender 
all his interest in the premises to pltf., who 
refused to aceept them ; & that he had fully 
administered, ete. Replication; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent; & that deft. did not offer to 
surrender, etc. Issue thereon :—Held: (1) 
the rea] value of the premises, as against deft., 
must be taken to be that which it would have 
been if he had not himself co 
of a covenant to repair in the original lease ; 
(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent.—HORNIDGE v. 
Wi1son (1840), 11 Ad. & El. 645; 3 Per. & 
Dav. 641; 9 L. J. Q. B. 72; 113 EB. R. 559. 
Annotations :—As to (1) Consd. Ze Bowes, Strathmore v. 
Vane, Norcliffe’s Claim (1887), 37 Ch. D. 128. Refd. 
Rendall » Andrem (1892), 61 L. J. Q. B. 630. Generally, 
Mentd. Dlopwood v. Whaley (1848), 6 C. B. 744. 
6712. Add. Annolution :—Consd. Riley v. Brown 
(1929), 98 L. J. IK. B. 739. 
6713. Add. Annotaulion :—As to (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 
6713a. - ~—— -~——.]—An action for damages 
for breach of promise of marriage abates on 
the death of the alleged promisor & cannot be 





PART VI. SECT. 2, SUB-SECT. 5. 
6521 ii. ———].—-WHYATY v. MARSH 


for which pension commuted by dectased.} 
—R. v. McCorRRISTON, [1926] 4 D. L. R. 
1086.—-CAN. 


sj. To bring action—-To set aside fete 
sale of land belonging to estate.)— 
RoDGER v. MORAN (1896), 28 O. Li. 
275.—CAN. 


PART V. SECT. 9. 


6426 i. — —Power of exccutor to bind 
--- C'o-exrccutor.) — Held: a settlement. 
made by an exor. precluded the co. 
exor. & cestuis que trust from openiniz 
up the estate so settled.—Re BATH'S 
apes oe 12@N.8. R. (38 1. &C.), 


604.---C 





PART V. SECT. 10. 


6438 fii. -_Re HEWETT t. 
JERMYN (1898), 29 O. R. 383.—CAN. 


Ee Gane 


6501 i. Corenant to pay debt—-Under 
grortyage.J—iIn w wil, the only pro- 
Vision for the payment of debts, was 
the usual one, that all testator’s first 
debts should be paid by his exors. 
At the time of his death, a parcel of 
land was held in joint tenancy by 
testator & his wife, subject to a mite. : 
—IlTeld: the wife on death of testator, 
became owner subject to the mtge., & 
as between her & testator’s estate, sho 
was not. entitled to call upon the estate 
to pay the mtge.; but if mtgee. could 
reeover trom testator’s estate upon a 
covenant by testator for payinent, 
dissolution of testator’s interest could 
not deprive intgee. of that right.— 
ee eee (1925), 63 O. L. RR. 218.— 
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(1848), 4 Ad; C. It. 485.—CAN. 


g. Add. Citation :—revsd. sub nom. 
M‘GUGAN v. SMITH, 21 S. C. R. 263. 


gi. .—MuURDOCH v. WEST 
(1895), 24 8. C. Rk. 305.—CAN. 


g ii. GRAY v. JOHNSTON, 
[1928] S. C. 659.—SCOT. 


PART VI. SECT. 2, SUB-SECT. 10.—D. 


6595 i. ——~ Matrimonial causes— 
Order for costs against husband.j—A 
wife, Whose husband had died after a 
dccree nisi for divorce & before the 
date when it could have been made 
ubsolute :—Held: uot entitled, there 
being no funds in ct., to costs against 
his estate.—JARVIS v. JARVIS, {1925] 
8 D. L. R. 416; [1925] 1 W. W. R 
247.—CAN. 
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continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach & must relate to matters witlun | 7190 

the contemplation of the parties at the time te yet 
the alleged promise was made.—RILEY ». 
Brown (1929), 98 L. J. K.B. 7395 45 Th aR. 


613; 73 Sol. Jo. 499. 


6728. Add. Annotation :—Consd. Firman v. Royal, 


(1925) 1 K. B. 681. 
6729. Add. 


(1929), 141 L. T. 529. 


6762. Add. Annotation :—Refd. Re Field, Sander- 
son v. Young, [1925] Ch. 636. 


6835. Add. Annotation :—Refd. Hardie & Lance v. 
Chilton, [1928] 2 K. B. 306. 


6840. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


-|—BEAUMONT v. GROVER (1701), 
1 Kq. Cas. Abr. 8; 21 EX RB. 833. 


——.]—KEMISH v. BETSON (1732), 








6861a. 


6861b. 
Kel. W. 74; 25 EH. R. 497. 


6911. Add. 








Annotution : — Mentd. 
Associated Greyhounds LRacccourses, 


Annotation :—Apld. 
Munton v. West, [1927] 1 Ch. 262. 


6922. Add. Annotation :—Consd. Re City Equit- 
abie Fire Insce., [1925] Ch. 407. 


7059. Add. Annotation : — Refd. 
Munton v. West, [1927] 1 Ch. 262. 


7163. Add. 





Annolution : —- Consd. 
Sartori, [1927] 1 Ch. 157. 
7169a. ----.1—FLocKTON ». BUNNING (1868), 8 

Ch. App. 323, n. 
- -NXors. 
able time for breaking up testator’s domestic 
establishment & discharging his servants. 


Cases 67138a—7256a. 


Manley 1. 


must; be allowed a reason- 


Two months :—/eld : not to be an unreason- 


Collins =. 
Ltd. 


aute. 


7219. 


eat tacae 


| 4avoVa. 


Re  Munton, 


Re Munton, 





PART VI. SECT. 3, SUB-SECT. 1. 


6726 i. General rule—Representatives 
nol Liable. |—CONNOLLY ¥. SHIVES (1879), 
18 N. B. R. 606.---CAN. 


6726 ii. ———,.]—LESLIN v. 
CALVIN (1885), 9 O. R. 207.—CAN. 


ri. To negligence in manaqement 
of ship.J}—CAMERON v. MILLOY (1872), 
22 C. P. 331.-—CAN. 


PART VI. SECT. 4, SUB-SECT. 2.—A. 


C i. .}—A contract made by an 
exor. or administrator on behalf of the 
estate, but uot relating to an obligation 
incurred by testator or intestate, 
renders him porsonally Wable, even 
though it is expressed to be made “* as 
exor,’”’ or “* as administrator.’’——W ALCH 
v. Nornaquist, [1926] 4 D. L. HR. 1263 
[1926] 2 W. W. KR. 854; 36 Man. L. R. 
46.—CAN. 














d i. Administrator quillty of 
fraud.)--DoF d. DORBIE v. VANDERLIP 
(1836), 5 O. S. 85.—CAN. 


PART VI. gaat c anieetias 5. 
. (a). 

6851 i. Sale of testator’s estate—Delow 
proper value.}—Defts., as exors. of a 
will, were directed by the will to sell 
lands of testutrix, & distribute the 
proceeds among ber children & a grand- 
child. In this action, pltfs., two of the 
children, alleged that defts., exors., had 
coynmitted a breach of trust by selling 
the lands at a gross undervalue. Pltfs. 
gave wu notice for trial by jury, & the 
action was tricd with a jury, & 
judgement entered upon its findings 
in favour of pltfs. for the recovery 
of damages :—ZHeld: the evidence 
established no negligence on the part 
of defts., & no breach of trust.— 
DAVIES v. NELSON, 11928) 1 D. L. 
254; 61 0. L. It. 457.—-CAN. 


PART VI. SECT. 4, SUB-SECT. 5.— 
A, (Cc). 


6906 i. ZJnsurance of property.}- In 


ahle delay, having regard to the circum- 
stances. —Fietp vr. Precketr (No. 3) (1861), 
20 Beav. 5763; 9 W. WR. 525 ; 


7190b. -——.; ~Brownie v. CoLiIns, No. 6308, 


544. R. 751. 


{dd Annotation :-—Consd. Re Mason (1928), 
07 L. J. Ch. 321. 


7225a. Assets improperly obtained.|---Where two 

exors. obtained part of the assets improperly, 

by signing joint receipts in favour of each 
whale ddaw back larcees balances In their 
hands respectively, the ct. gave interest on 
those sums at five per cent. against both 
exors.-~ Biek v. Mornuny (18385), 2 My. & K. 
3123 SUE. 962 ; 


41. J. Ch. 63. 


sub nom. Bro v. MOTLEY 


.—Where there is a direction in the 
will to accumulate a residue, with which the 
exor. does not. comply. he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer.— 
Amiss v. Lata (1857), 8 Jui. N.S. 584. 

' Annotation —Dbdtd. Re Vminet’s Estate, Hmmet vo. Kmmet 

(1881),a7 Ch. D. 142. 


J 256s se ee, 


Kxor. charged with interest 





Ontano exors. are bound to insure, 
against fire, buildings formuane part of 
the estate in them hands, & are hable 
on a@ devastarit uf they fail to msure. - - 
Re GAMBLE, [1925] 1 D. L. RR. 7682057 
O. L. lt. 504. -CAN 


PART VI. PE 4, SUB-SECT. 5.— 


« (d). 


6913 i. ALisauppropriation— Ry agent — 
algent previously employed by deccascd. | 
---Kxors., relying in pood faith on the 
bLatcement of their testator’s solr. that 
he had in his hands seeurities suftheicut: 
to answer a@ fund they were directed 
by the will to invest for an annuitant, 
distributed the estate. Subsequently 
it was found that before testutor’s death 
the solr. had nilsappropriated the 
moncy given to bim by testator to 
invest, & had, in fact, at the time 
of the representation, no securities or 
money 1n his hands :-—I7eld + the exors. 
were protected by Trustee Limitation 
Act, RK. S. O. 1897, ce. 129, 8. 32. —- 
CLARKE 0 BELLAMY (1900), 27 A. R. 
435.—CAN. 


PART VI. cael asada 5.— 
- (a). 

6979 i. Bar to enforcement of remedy — 

Conduct of narty amrured—Delay. |— 


MEACHAM v, DRAPER (1851), 2 Gr. 316. 
-~CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 


sd. Jurisdiction of courl—“"0 call upon 
erecutors to account.}—The Surrogate 
Ct. has jurisdiction to call upon an 
oxor. to account oven before tho 
expiration of the two years provided 
for in his letters probate.—Re Norp- 
TOMME EsratTre, {1928] 3 W. W. kt. 
290.—CAN. 


PART VI. SECT. 6, SUB-SECT. 2.— 


sm. Not where administration granted 
on application of party intercsted 
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adversely to ecceutor.|—HARRISON v, 
McCGLASHAN (1859), 7 Gr. 531. -—-CAN. 


PART VI. SECT. 6, SUB-SECT. 5.—B. 


gn. Counsel’s fee ~Bor general work 
& adece—Not allowed.jJ—Re Dovar 
MSraru, [1925] 1 D. L. RK. 1140; 41925] 
tw. W. it. 776 -—CAN. 

sp. —— ~——— - — Unless estate 
dificult lo manage or solicitor required 
to render services by way of business 
management.jJ—Re RowMER  (Sask.), 
11927) 3: W. W. RR. 6033 varied sub. 
quem. Re RommMeR HSTatr, Re Morr v. 
RORMBR, [1928] 3 D. L. R. 860; [1928] 
2W. W.1.. 566.-—CAN. 


PART VI. ae ie SUB-SECT. 5.— 
- (a). 


7200 i. Under special circumstances. | 
—- Where the circumstances of the case 
render it reasonable that they should 
do s0 oxors. are entitled to employ 
the services of such agents as may le 
necessary.—te LEVEL Esrark, [1927] 
1D. L. R. 9003 [1927] 1 WL. WwW. RR. 
10003 38 3. C. R. 211.—CAN. 


PART VI. SECT. ve heen 5.-— 
e a ° 

sq. I nercascd fee to counsel— Necessity 
of notice to parties antcrested.J—In au 
proper case, an increased counsel fee 
should be allowed the solr. of the exor. 
as botweon solr. & chent. It is im- 
possible to lay down any fixed rule 
roverning such wumounts. The in- 
creased fee should not be applied for 
or granted without potice to the parties 
interested: but in the present case, 
since the parties were all before the 
ct. & had argued the point, an increased 
counsel fee ou the pussing of accounts 
was allowed to save further expense, 
although uotice that it would be 
applied for had not been given.— 
MACDONALD, ESTATR, [1928] 2 D. L. RR. 
333: [1928] 1 W. W. Rt. 652; 22 Sask. 
L. It. 288.— CAN. 


7276a. 


on divdends of stock received by him, & 
kept at his banker’s with his own money 


for a number of years, instead of being 7311a. 


invested to accumulate.—GoOoDCHILD vv. 





FENTON (1829), 3 Y. & J. 481; 148 BK. R. 
1269, Ex. Ch. 
7278a. —— -}—GILROY v. STEPHENS, No. 


7268, ante. 


-~-- To authorise maintenance.]—Cuanri.- | 


Cases 7256a—7584. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


eS v. SADEN (1836), Donnelly, 36; 47 E. R. 
10. 


Who may re-open.]—A., entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 
on C., a voluntcer :—Held: C. could not, 
against the will of A., open the settlement of 
accounts with the exors.—PARKER v. BLOXAM 
(1855), 20 Beav. 295; 62 BH. R. 616. 


Part VIl.—-Actions by and against Representative. 


7439a. In whose name—Deceased’s property assigned 


to assignees before death.|—The property of 
an intestate was assigned to assignees previous 
to his death; pltf. administered, & applied 
to deft. for payment for goods sold him by the 
intestate, in the name of the assignees, & 
afterwards brought an action in his character 
of administrator :—Jleld: such action was 
well brought.—-BRANDT v. Hratia (1818), 2 


Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an account of 
his exor.’s testator’s estate taken, with a 
view to ascertain such exor.’s liabilities as an 
accounting party.—SMITH v. O’GRADY (1870), 
L.R.3 P. C. 3811: 7 Moo. P. C. C. N.S. 106 ; 
39 L. J. P. C. 63; 23 L. T. 476; 19 W. R. 
22; 1TH. |. 41, P. Cc. 


Moore, C. P. 184. 


7492a. Suit for account of testator’s estate./— 


PART VI. SECT. 6, SUB-SECT. 7.-—A. 


sr. Jurisdiction of registrar—Should 
not pass upon his oun accounts.) —se 


BEenY, [1927] 1 DD. I. R. 5923; 59 
N.S. NR. 107.-—CAN. 
7296 i. Passing accounts—Coata — 


Irorm of order. }—Le HASLETT, 
McKENNA v. HasLett, [1927] V. lL. RR. 
21; 48 A. L. T. 125; [1927] Argus 
I. RR. 12.—AUS. 


PART VII. SECT. 1, SUB-SECT. 7. 

Li. --+-- —--- Mordence of opposite 
or interested party.|-—-TAYLOK v. HEGIs 
(1895), 26 O. R. 483.-—- CAN. 


PART VII. SECT. 1, SUB-SECT. 9.—A. 


st. General rule.|—In litigating with 
third persons, exors. are, with respect 
to costs, in the same position as parties 
who litigate in their own right.— 
GREAT WESTERN Ry. Co. t. JONES 
(1867), 13 Gr. 355.—CAN. 

sv. laability on failure of anpeal— 
Appeal unthout ment or substance. )— 
The costs of an appeal without merit 
or substance taken by a persona! 
representative :—--Held : to be payable 
by such ropresentative in his individual 
capucity.--STRELIOFF tv. FIRST Na- 
TIONAL BANK OF JOLIET, [1925] 2 
Ww. W. R. 501.—CAN. 


PART VII. SECT. 2, SUB-SECT. 5.— 
B. (a). 


sw. Appointment by forergn court.j— 
An oxor. or administrator cannot, as a 
general rule, be sued as such in the cts. 
of any State or country other than 
that in which he received his appoint- 


7584. Add. Annotation :—Refd. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. 


ment.—Goonpwun v%. MITCHELL, [1926] | PART VII. SECT. 2, SUB-SECT. 9.—-A. 


Ul & We We Ibe Ul» 


CAN. 
PART VII. SECT. 2, SUB-SECT. 5.-- 
Cc) i. 


sx. Lo action by widow-—Under 
Wedou's Relief Act—Si.v months after 
death of husband. |--KROGMAN tv. Dick- 
NON, 11928] 2 DD. L. It. 948.—CAN. 


PART VII. SECT, 2, SUB-SECT. 6.—A. 


p i. Claim for decensed’s board 
during lifetime.|\—Re THOMPSON (1926), 
58 N.S. R. 489.—CAN. 


PART VII. SECT. 2, SUB-SECT. 8.—A. 

a i. ——.}-—The proper 
form of judgment against ecxors. or 
administrators in respect of a Hability 
of deceased is for payment in due 
course of administration, unless there 
is on their par a distinct affirmative 
admission of assets suflicicot to pay all 
creditors; upon a judgment for the 
amount recovered to be paid in due 
course of administration 1t 18 umproper 
to issue execution.—Re HEXTALL 
Hsratrr, [1921] 1 W. W. R. 1183 56 
D. L. R. 710.—CAN. 


PART VII. SECT. 2, SUB-SECT. 8.—-C, 


d i. —-— Judgment against defendant 
administrator of estate.|}—A certiticate 
of a county ct. judgment ayguinst 
* A. ., administrator of the estate 
of N.,’’ charges A. B. personally & 
not the estate.—He Joyvcr & SUARRS 
(1889), 6 Man. L. R. 281.—-CAN. 


fi. Contribution from devisees. |}— 
EMERSON v. CANNIFF (1878), 26 Gr. 
149.—CAN. 
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Widow's costa of application 





P 
8 I. 


| for rellef under Devolution of Estates 


Act, Fk. S. S., 1920 (c. 73), a. 24.J— 
Re MowcHnunko, [1926] 1 an ve 
265; [1926] 1 W. W. RK. 139; 20 Sask. 
L. R. 279.—CAN. 

s li. —— Litigation caused by legatee. | 
—O’SULLIVAN vt HARTY (1885), 11 
S. GO. R. 322.—CAN. 


PART VII. SECT. 2, SUB-SECT. 10.—A. 


7763i. Garnishee proceedings—-Decree 
in administration suit—Damagea re- 
covered by administratnaz under Fatal 
Accidents Act—Gaurnishee summons set 
aside. |—MCEWAN v. SpeckT (N. W. T.) 
(1906), 4 W. L. R. 325.—CAN. 


PART VII. SECT. 2, SUB-SECT. 10.— 
B. (a). 


sy. Priority of execution—Over pur- 
chaser from executor. |—HENRY v. SHARP 
(1871), 18 Gr. 16.—CAN. 


PART VII. ial *, rao 10.— 





li. .J—Hetd : land & tenements, 
held in fee simple by debtor at the time 
of his decease, might. be taken in execu- 
tion on a judgment against his exor. 
or administrator.—-ForsytH & RIcH- 
ARDSON v. HALT. (1830), Dra. 304.—CAN. 

sz. Judgment by default—Notwith- 
standing insufficient personal assets.}— 
Held: the exor. was not entitled to 
an injunction against proceedings on 
the judgment.-—VONER v. Joss (1872), 
19 Gr. 229.—CAN. 


Vol. XXIV.—Executors and Administrators. 


Cases 7867—8484a. 


Part VIII.—Administration by Court. 


71867. Add. Annotation :—Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. 


7987. Add. Annotation :—Mentd. Weld vw. Petre, 
[1929] 1 Ch. 33. 


7990. Add. Annotation :—Refd. Re Robertson’s 
Application (1929), 46 T. L. R. 17. 


7993. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45, 


8014. Add. Annotation :—-As to (1) Refd. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. R. 61. 


8018. Add. Annotation :—Refd. Hunter ». Stadt- 
ee rr aac Gesselschaft, [1925] 2 
K. B. 493. 


8228. Add. Annotation :—Mentd. 
[1926] A. C. 781. 


8270a. Separate sets of trustees of settled 
shares.|—Re Scort, Scorr v. Scorr (1926), 
71 Sol. Jo. 480. 


8280a. Power of court to order-~ Ancillary to order 
relating to management of property—R. S. C. 
Ord. 15, r. 2 (13).]—When, in an administra- 
tion action upon a summons connected with 
the management of the property, under above 
sub-rule, a judge of the Ch. Div. sitting in 
chambers makes an order sanctioning the 
expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jurisdiction under that sub-rule, by the 
same order, to give full practical effect thereto 
by further directing payment of the sum so 
authorised out of a fund of whatever amount 
standing in ct. to the general credit of the 
action.—Re TERRY, TERRY v. TERRY, [1929] 
2 Ch. 412; 98 L. J. Ch. 486; 141 L. T. 586 ; 
45 T. L. R. 539 
8337. Add. Annofation :—Consd. 
Weatherill, [1929] 2 Ch. 2138. 


Grant v. Boos, 





Crreen r, 


PART VIII. SECT. 1, SUB-SECT. 4. 

b i. Cannot entertain claim for 
balance on mortgage by erccutors to pay 
debts & rider eae RICHAKDSON’S 
ESTate (1890), 22 N.S. 1X. 416.—CAN. 


gi. — — Application for durections— 
Previous decree to deliver property in 
sub-court.|;—Where a decree was 
obtained by a legatce against. the exor. 
for delivery of the property in a suit 
in asub-court, & subsequently the exor, 
filed a petition in the High Ct. under 





7987 
(1920), 52 2D. di. 


770; 610. L. 


Re RoGERs, 
63 O. Li. 





PART NILE, SECT. 3, SUB-SECT. 2.—B. 
ae ago v. 


sd. Not hee ane property part 
of estate. }—Re COLUINs, [1927] 4 
Ri 225.—CAN. 

se. Question whether executors might 
act without consent ae named person. |— 
11929] 1 
Rh. 160.—CAN., 


8342a. Action against representative —Payment into 
court—-Subsequent action by  creditors-—— 
Whether creditors entitled to fund in court, |— 
A bill was filed by a cestui que trust against a 
surviving trustee & the representative of B., 
a defaulting trustee, to obtain a proper 
investment of the trust fund. B.’s repre- 
sentative did not admit assets, but admitted 
that. he had in his hands part of B.’s estate, 
which he paid into court under the order of 
the ct. A decree was obtained, by which B.’s 
estate was declared liable to make good the 
trust fund, & accounts were ordered tuo be 
taken of B.’s estate. <A creditors’ suit was 
instituted for the administration of B.’s 
estate, & the common decree obtained :— 
Held: the deerce in the first suit did not 
entitle pltfs. therein to the whole fund paid 
into ct. in that suit, but only to a proportional 
part of it with the other creditors of B.— 
Suir v. Brrcn (1810), 3 Beav. 10; 9 L. J. Ch. 
349; 4 Jur. 670; 49 E.R. 

| Annotation :-—Refd. Tomlin vr, Tomlin (1841), 1 Hare, 236. 

8349. Add. Annotation :—Refd. Douglass v. Lloyds 

Bank (1929), 34 Com. Cas. 26%. 


8358. Add. Annotation :—Mentd. Lnglish Insce. 
v. National Benefit Assce., [1929] A. C. 114. 


8371. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 

8484a. Valuation of annuity payable under 
payment included.}|—-In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment. by consent 
to pay the annuity, to prove tor the value 
thereof in the administration by the ct. of 
the deceased person’s estate, it is sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues for the period normally to 
be expected, the estate will not suffice to meet 
the debts & the annuity in tull.- -Re PINK, 
ELVIN v. NiIGHUTINGALK, [1927] 1 Ch. 237; 





8228 1. --— Mortgage debt—Purchase 
of land by deccased—Payment of mort- 
gage as part of purchase price.}-—Held : 
the mtgee. was cntitled to prove for 
the balanee of the mtre. debt against 
the goneral estate of the purchaser.— 
Ke Coztek, PARKER v. GLOVER (1877), 
24 Gr. 537.—CAN., 


PARKER 
. 692.---CAN, 


DL. RR. 


1). L. We Tt6, 


PART VIII. SECT. 5, SUB-SECT. 3.—— 
H. (d). 


tase ue aa (acer gpm Ps pon VIII. SECT. 5, SUB-SECT. 1. be aw eee) iat mee per 
fund’ palatine to a chAeity fontioned (18 69) 16 G lee eae », JARVIS Bcidence er  eatalilicth ne iloete 
in the will but not dealt with by the ) r. 265.— claim in MASON 


decree of the lower ct., the High Ct. 


question.—lioss 1. 
(1862), 9 Gr. 568.—CAN. 


PART VIII. SECT. 5, SUB-SECT. 3. -G. 


had jurisdiction to give directions, as 
the matter was not adjudicated in the 
suit, but would not give directions 
where the matter had been definitel y 
settled in a properly constituted suit.——- 
AKKAYYA v. VANAMA eae 
(1927), I. L. RR. 51 Mad. 849.—-IND 


PART VIII. SECT. 2, SUB-SECT. 1. 
sa. Share of next of kin—Mortgagec 
of. }—Held: entitled to bring pro- 
ecdings.—SwEENEY v. GALLAGHER 
(1888), 22 1. L. T. 82.—IR. 
ab. Assignee of.J—Held: en- 
titled to bring proceedings. —TEVLIN 
v. GILSENAN (1901), 36 I. L. T. 35. 


—~ 





8199 ii. 
estate sufficient if properly adminiatered 
— Limit of time for application for sale.) 
—PEOPLE’S BANK vw. MARROW (1825—- 
1897), N. B. Dig. 312.-—CAN. 


PART VIII. ser a SUB-SECT. 3.— 


h i. ——— Balance on bond—After 
foreclosure & sale by mortgagee. }-—kte 
CHANDLER’S ESTATE (1884), 5 R. & G. 
78.—CAN. 

h ii. —~--- Not debt arising out of 
illegal transaction. ix 4. 
LOWE KING, PUBLIC TRUSTER v. LOWK 
KING, [1928] N. Z. L. R. 266. -N.Z. 


735 








PART VIII. SECT. 5, SUB-SECT. 4.—C. 


ni. Disposal of assets.|—Whore. 
a creditor or one of the next of kin in- 
stitutes an administration suit against 
an exor. the institution of the action 
or the obtaining of a decree will not 
bring the doctrine of lis pendens into 
Operation, & docs not deprive the exor. 
the puwer to dispose of assets, 
sitions Itt. has obtained an order 
appointing a receiver or an injunction 
restraining the exor. from exercising 
the powers vested in him.—LEr Lr 
Ma Oe v. SAw MA_FIont (1923), 
I. fu. 2 Lan. 4.—IND. 





Cases 8484a—9014. 


96 L. J. Ch. 202; 136 L. T. 399; 70 Sol. Jo. 
1090. 


8494. Add. Annotation :—Mentd. fie City Life 
Agssce. (1925), 42 T. L. R. 45. 


8520a. Rate of interest.|—Where an intestate dies 
insolvent proof can be made in respect of 
interest claimed by a creditor at the rate 
of 7 per cent. per annum calculated down to 
the date of payment, & Bkpcy. Act, 1914 
(c. 59), 8. 66, does not apply to such a case.— 
Re WELLS, [1929] 2 Ch. 269; 98 L. J. Ch. 
4073; 141 L. T: 323. 


8750. Add. Annotation :—Mentd. Re Hardyman, 
Teesdale v. McClintock, [1925] Ch. 287. 


8790a. ---—-.]—A bill was filed for the administra- 
tion of the real & personal estate. A part 
of the real estate was specifically devised, & 
gave rise to questions of construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir, & the residuary personal estate was 
undisposed of, & went to the next of kin :- — 


ENGLISH AND EMPIRE 


Digest SUPPLEMENT. 


Held: the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 
& that those relating to the execution of the 
trusts of the pcrsonal cstate out of the 
residuary personal estate.—SANDERS  v. 
MILLER (1858), 25 Beav. 154; 53 BF. R. 595; 
sub nom. SAUNDERS v. MILLER, 6 W. 1. 454. 


Annotations :—Consd. Re Middleton, Thompson v. Harris 
(1882),19 Ch. D. 552. Refd. Itandficld v. RNandfield (1863), 
32 lL. J. Ch. 668 ; Patching v. Burnett (1881), 51 Li. J. Ch. 


74. 

8793. Add. Annotation :—Generally, Mentd. Re 
Beirnstein, Barnett v. Beirnstein, [1925] Ch. 12. 

8802. Add. Annotation :-——As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 

8841a. -—- — ——.|—Re Porrs, LLooLty ». 
FOUNTAIN, [1884] W. N. 106. 

8866. Add. Annotation :—Refd. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 

8891. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


9014. Add. Annotation :—As to (4) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 189. 





PART VIII. eee 7, SUB-SECT. 2.— 


sy. Insurance policy—-Protected 'for 
payment of debts—Under Life Insurance 
Act, 1908, s. 65.)—Where an insolvent 
estate includes the proceeds of an 1n- 
surance policy protected for deceased’s 
debts by the above Act, the policy 
moneys aro liable for all testamontary 
expenses arising in the administration 
& realisation thercof; funeral & the 
other testamentary oxpenses are borne 
by the protected policy moncys & the 
remainder of the estate m proportion 
to their value.--MAITLAND 1. PUBLIC 
TRUSTER, [1924] N. Z L. RR. 840.— 


Ze 


PART VIII. oeer: ifs SUB-SECT. 2.— 
. (¢). 
8Z. Overnayment— Liability of ere- 
cutor.J——-TAYLOR v. BRODIE (1874), 21 
Gr. 607. --CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.—A. 

8559 ii. Costs of mortgagee’s 
action to realise security & for adminis- 
tration.|—-LEONARD v. KQELLETr (1891), 
27 L. R. Ir. 418.—IR. 


PART VIII. SECT. 8, SUB-SECT. 2.—A. 

fi. ---— Hstablishing claim as such.) — 
Next) of kin who are succossful in 
establishing their claims as such before 
the chief clerk are entitled to be paid 
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ther costs incurred in so doing out of 
the estate of tho intestate.—2e 
GRAZEBROOR, CHASE v. LAYTON (NO. 2), 
[1928] V. Ia RR. 212.—AUS. 


PART VIII. SECT. 8, SUB-SECT. 2. -C. 


8771 i. Legatce & ussignec—Whether 
legatie’s costs only allowed.|—Orders 
for costs, in administration suits, should 
Ye made in such a form that a person 

vho has not encumbered his share will 
© relieved as far as possible in the 
matter of costs created by the fact that 
another co-sharer has assyned or 
neumbered his share.—NATIONAL In- 
SURANCE Co., Tp. vo. NISSIM ABRAHAM 
GUBBAY (1928), 1. LL. R. o6 Cale. 417. - 
IND. 


Vol. XXIV.—Cases 37—160. 


EXTRADITION AND FUGITIVE OFFENDERS. 


Part |.—Extradition to Foreign Countries. 


37. 


Add. Annotations :—As to (1) Refd. R. v. 
Beebe (1925), 183 L. T. 736. Generaily, Mentd. 
Statham v. Statham, [1929] P. 131. 


126. Add. Annotation :—As to (1) Refd. R. v. 


127. 


127. Add. Annotation :—Consd. R. v. 
Prison, Hz p. Shure, [1926] 1 K. B. 127. 


Brixton Prison, Ex p. Shure, [1926] 1 K. B. 


Brixton 


Part I11—Surrender between British Dominions inter se 
and the United Kingdom. 


148. Add. Annotation :— As to (1) Apprvd. Sobhuza 
II, v. Miller, [1926] A. C. 518. 


159. Add. Annotations :—Apld. Re Paget, Ex ». 


PART I. SECT. 2, SUB-SECT. 2.—B. 


sa. Obtaining by false pretences— 
Kxtraditable offence.|-—-Re MARTIN (No. 
2) (1897), 2 Terr. L. R. 304.—CAN. 

sb. Procuring abortion.J—The pro- 
curing abortion held extraditable on 
the demand of the State of Aluabama.— 
Re O’CONNOR, [1928] 1 D. L. R. 558; 
[1928] 1 W. W. R. 65; 39 B.C. R. 
271; sub nom. Ex p. O’CONNOR, 49 
Can. Crim. Cas. 151.—CAN. 


PART I. SECT. 8, SUB-SECT. 1. 

39 iv. ———~ Applwation by French 
Republic—- Extradition to Saar Basin 
of Germany.) Ie INcaAMPE, [1928] 3 
TD. a R. 240; 49 Can. Crim. Cas. 386.—- 
AN. 





.J—Extradition proceedings 
need not originate in the foreign 
country.—-He O’CONNOR, [1928] 1 
D.L. R. 558; [1928] 1 W. W. R. 65; 39 
B.C. 1.271; sub nom. woe O’CONNOR, 
49 Can. Crim. Cas. 15 AN. 


PART I. aaa Aw Saale 3.— 
e a s 

68 i. Identity of accused.|—Evidence 

which under Canadian law may ‘be 

inadmissible on a trial because the 

prisoner had not been properly warned 


t i. 


Official Receiver, [1927] 2 Ch. 


85. Refd. 


"Re Jawett, [1929] 1 Ch. 108. 
160. Add. Annotation :—Refd. Campbell v. Pollak, 


of the possible consequences of the 
making of a stutement or giving answers 
to a policeman’s question is at least 
admissible on extradition proceedings 
to prove the identity of the person 
arrested with the person charged.— 
Ite O'Connor, [1928] 1 D. L. Re 558; 
[1928] 1 W. W. R. 65; 39 B.C. Lt. 271; 
sub nom. Ha p. O'CONNOR, 49 Can. 
Crim. Cas. 151.-—CAN. 


PART I. SECT. 3, sUBeeer 3.— 
C (a) ti. 


83 iv. .J—While the imputed 
offence must be shown to be a crime 
under the law of the demanding State, 
yet, in determining whether there is 
such evidence of of toenails f as accord- 
ing to Canadian law wonld justify a 
commitment if the crime had been 
committed in Canada, regard is to be 
had to the essence of the act charged, 
& extradition is permitted if there 
exists the clements of the imputed 
offence according to Canadian law.— 
WASHINGTON STATE v. FLETCHER, 
{19261 3 D. L. R. 4263: [1926] 2 
WwW. W. R. 508; 46 Can. Crim. Cas. 
226; 20 Sask. L. R. 575.—CAN. 


c i, ——- Whether admissible as proof 
of law of demanding State. |— Re WAQnerR 





[1927] A.C. 


732. 


Dae A hale yi 615; 50 Can. Crim. 





sl. Pilon law—Mode of proof.J—~ 
UTan STATE v. JONES eo) 44 Can. 
Crim. Cus. 3553; [1925] 3 W W. R. 
750.—CAN. 


gies I, SECT. 8, SUB-SECT. 3.—E. 


b -~——.J—J?2e MARTIN (No. 2) 
(1897), 2 Terr. L. R. 304.—CAN. 


PART III. SECT. 1, SUB-SECT. 38. 
sk. Not rig la od from jail.j— 
JAIPAL BHAGAT v. R. (1921), I. L. BR. 

1 Pat. 57.—IND. 


PART III. SECT. 2, SUB-SECT. 1. 


st. Cancellation of warrant-—Juris- 
diction of High Court.|}—Although Ex- 
tradition Act, 1903, 8s. 15, empowers 
the Govt. of India & the local Govt. to 
stay proceedings taken under chap. JII 
of the Act & to direct any warrant to be 
cancelled & accused reloased, this does 
not oust the jurisdiction of the High 
Ct. to interfere wbere action has not 
been tuken under a valid warrant.— 
JAIPAL BHAGAT v. R.(1921), I. L. RR, 
1 Pat. 57.—IND. 
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8. 


28. Citution :—For “2 B. & S.158” read “3B. & 


29. 


62. 
68. 
68a. 


71. 
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FACTORIES AND SHOPS. 
Part 1.—Classification and Definitions. 


Add. Annotation :—As to (1) Consd. Mumby 36a. 


v. Volp (1929), 141 L. T. 663. 


S. 153.”’ 
Add. Annotation :—Refd. Skinner v. Breach, 
[1927] 2 K. B. 220. 


40. 


—— Need not be by owner of building.|— 
MumMBy v. Vo.p, No. 98a, post. 


Add. Annotation :—Refd. Skinner v. Breach, 
[1927] 2 K. B. 220. 


Part IIl.——Accidents. 


Add. Annotation: —Refd. Dew v. United 
British S.8S. Co. (1928), 189 L. 'T. 628. 

Add. Annotation :—Generally, Refd. Atkinson 
v. L. & N. E. Ry. (1925), 42 T. L. R. 79. 


-]— Resps., the occupiers of a 
factory, provided adequate guards for 
securely fencing the mill-gearing, & exhibited 
a notice prohibiting workmen from removing 
any guard without special instructions. |The 
workmen removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
aa et of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was dragged into the coupling 
gear & was killed. An information against 
resps. under 1901 Act, s. 136, for neglecting 
to observe the provision of sect. 10 (1) (ce) 
that the mill-gearing must be securely fenced, 
was dismissed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident :—-Held: under sect. 10 it was 
the duty of resps. not merely to provide 
guards, but to fence the machinery securely, 
& as they had not performed this duty, the 
justices ought to have convicted them.— 
THOMAS v. BOLTON (THOMAS) & Son, LTD. 
(1928), 139 L. T. 397; 92 J. P. 147; 44 
T. L. R. 640; 26 L. G. R. 459 ; 28 Cox, 
C, C. 529, D. C. 

Add. Annotation :—Refd. Atkinson v. L. & 








80. 


fenced—Overhead shaft.]|—-Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt slipped off the pulley & an 
employee of resps. attempted to put it back 
while the shaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, & was acting 
contrary to resps.’ instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case :—Held: the finding of 
the justices was not equivalent to a finding 
that the shaft was ‘‘in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,’”’ which was the requirement of 1901 
Act, s. 10 (1) (c), & there would have been no 
evidence to support the latter finding.— 
ATKINSON v. LONDON & NORTH EASTERN Ry. 
Co., [1926] 1 K. B. 313; 95 L. J. K. B. 266; 
184 L. T. 217; 90 J. P. 17; 42 T. L, R. 79; 
23 L. G. R. 702; 28 Cox, O. C. 112, D.C. 


Add. Annotutions :—As to (1) Consd. Dew v. 
United British 8.S. Co. (1928), 139 L. T. 


N. E. Ry. (1925), 42 T. L. R. 79. 
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PART I. SECT. 1, SUB-SECT. 1. 

sa. Flour mill.|}—Held : a‘ factory ”’ 
within Factories Act, 1894.—-SELBY v. 
ean NGan (1901), 38. A. L. KR. 21.— 


m i. ——.)—Held: a drying yard, 
situate about five or six yards from 
a factory, was part of the factory.— 
RAMANATHAM v. R. (1926), I. L. R. 
50 Mad. 834.—IND. 


PART III. SECT. 1, SUB-SECT. 1.—A. 


70 iii. J} co. was 
charged under 1901 Act, s. 10 (1) (c), 
with failing to keep its factory in con- 
formity with that Act, in respect that 
a dangorous part of the machinery, the 
cutter of a horizontal milling machine, 
was not either securely fenced, or in 
such a position or of such construction 
as to be equally safe to every person 
employed or .working in the factory 
as it would have been if it had 
been securel : eld: (1) the 
question whether a part of 
machinery was ‘‘ dangerous ”’ within 
the Act was one of degree, & the 
risk involved in the use of the cutter 
did not reach a degree eufficient to 
justify that part being classified as 
* dangerous "’; (2) in any event, to 





Ce eee 


secure a conviction, facts must be 
established to support the socond 
branch of the complaint, &, on the 
facts. the charge was not proven.— 


LAUDER v. BARR & STROUD, [1927] 
8. C. (J.) 21.—SCOT. 
76 ai. ---—- —— .}—Defts. were 





the occupiers of a factory. A workman 
in their employment, following his 
daily duties, climbed up a ludder to the 
shafting in the dye-house to fix a belt 
on a pulley, & was caught in the 
shafting, whirled round & killed. No 
one actually saw tho occurrence, but, 
as portions of deceased’s clothing were 
on the shaft, they probably got caught 
in it. An information against defts. 
charged that, contrary to Factory 
& Workshop Act, 1901, s. 10 (1) (e), 
a part of the mill gearing, aes 
a line of shafting, was neither securely 
fenced nor in such a position nor of 
such construction as to be equally as 
safe to every person employod or work- 
ing in the factory as if it had been 
securely fenced. ‘lhe justices dismissed 
the information, but stated a case for 
the opinion of the K. LB. D. :—Held: 
defts., in failing to fence the line of 
shafting, had contravened Factory & 
Workshop Act, 1901, s. 10 (1) (¢c), & 


U. CLUrIvy, [|LUoYVy L OM. Lr t1U, 


628. Generally, Mentd. Scammell & Nephew 
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should be ~ convicted.—-MINISTBY or 
LABOUR FOR NORTHERN IRELAND v, 
ee & Sons, [1929] N. I. 110.— 


$1 il. 3) -l—In an 
action by the widow of a deceased 
employee against his employer pltf. 
alleged that deft. in contravention of 
Factorios & Shops Act, 1912 (N et 
neglected & omitted securely or at all 
to fence the dangerous parts of a 
macbine whereby deceased was injured 
& died. The jury returned a general 
verdict for deft. :—Held: in the par- 
ticular circumstances there should be 
& new trial, there having boen a mis- 
direction on the question of contribu- 
tory negligence upon which the jury 
might have acted.—CoOFIELD v. WATER: 
me wart ea Lrp. (1924), 34 O. L. R. 














$1 iv. -]—Con-: 
tributory negligence is not a defence to 
an action to recover damages for 
personal injury, caused by a breach 
of an absolute statutory duty imposed 
for the benefit of a class of persons, of 
which pitf. is a member.—BOuURKE 1. 
BUTTERFIELD & LEWIS, LTD. (1927), 
38 O<. L. R. 354; 275. RL. N.S. W. 


91. 


92. 
98a. 


118. 


129. 


153. 


Vol. XXIV.—Factories and Shops. 


Add. Annotation :—As to (2) Consd. & Expld. 
Mumby v. Volp (1929), 141 L. T. 663. 


For “ 69 L. T. 622” read ‘79 L. T. 622.” 


Duty to keep in repair & free from obstruction 
—Part of factory in occupation of lessee. |—-The 
supply of mechanical power referred to in 
‘Factory & Workshop Act, 1901 (c. 22), 
s. 149 (1), is not limited to the case of supply 
by the owner of the building, & there is no 
reason to read into the sub-sect. after the 
word ‘‘ supplied ”’ the words “ by the owner.”’ 

&. owned a building which was a factory 
where more than forty persons were employed, 
& carried on business as a shirt manufacturer 
in the basement & on the ground & first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 


Cases 91—206a. 


persons. The factory of X. & that of Y. 
were respectively worked by separate & 
distinct electric motors, driven by electricity 
gencrated & supplied by the electricity 
undertaking of a municipal corpn. & each 
factory had a separate meter. Without this 
supply of electricity the electric motors could 
not be driven :—Held: mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 
sect. 149 (1). Accordingly, as the building 
was a tenement factory, etc., the owner, 
was responsible under sect. 14 (6), (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should be 
maintained in good condition & free from 
obstruction.—Mumry v. Voir (1929), 141 
L. T. 663; 98 J. P. 197; 27 TL. G. R. 594, 
D.C. 


Part IV.—Dangerous and Unhealthy Industries. 


Add. Annotations :—Refd. Hamilton  v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K. B. 664; Bevan 
v. Nixon’s Navigation Co., [192] A. C. 44. 


Add. Annotation :—Generally, Mentd. Bennett 
v. Whitehead, [1926] 2 K. BK. 380. 


Add. Annotation :—Refd. Stroud v. Bath Gas 
Light & Coke Co. (1927), 137 L. T. 623. 


1538a. ——~-- ‘‘ Temporarily used ’’—-Machinery not 


192. 


193. 


206a. 


PART V. SECT. 3, SUB-SECT. 1. 
ok. 
Whether t of hours of employment— 
Shops act,1913 (c. 3), 8.1 (3) & Sched. I.) 
—Two employees in a shop began 
work at 7 a.m. & stopped work at 


in actual use.|—By Iactory & Workshop 
Act, 1901 (c. 22), s. 79, the Secretary of State 
may make regulations in respect of dangerous 
machinery. By sect. 105 the provisions of 
the Acts with respect (inter alia) tu fines im 
respect of death or injury are applicable as if 
any premises on which machinery worked by 
steam, water, or other mechanical power 18 
temporarily used for the purpose of the con- 
struction of a building or any structural work 
in connection with a building were included 
in the word “ factory,’’ & as if the person 
who by himself, his agents or workmen, 
temporarily uses any such machinery for the 
before-mentioned purpose were the occupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 


-——— 


of fencing floor-openings with a suitable guard 
rail & toe board or other efficient means : 

Held: (1) the words ‘“‘ temporarily used ”’ are 
not confined to the actual moment when the 
machinery is in use, but extend to the whole 
penod during which the machinery 's available 
for use in the constructional work, & there- 
fore that persous who had brought such 
machinery upon the premises were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an unfenced shaft at a time when 
the mechanical hoist for which the shaft. was 
made was not in use; (2) the words 
“employers of workmen’ imposed upon 
sub-contractors, engaged in laying floors in 
® building in course of erection, liability in 
respect of the death of one of their workmen 
who fell through an unguarded well hole which 
the sub-contractors had. left for a staircase in 
the construction of which the sub-contractors 
were not concerned. BARNETT v. CAXTON 
Loors, Lyrp., Burren v. KLEINE PATENT 
FRE Resisting FLOORING SYNDICATE, LYb. 
(1928), 140 L. T1383; 98 3.2.50; 45 TL. RR. 
14]; 27 1..G. R.27; 28 Cox, C. C. 558, D.C. 


180a. —~— Regulations binding on ‘‘ employer of 


workman ’’—Liability of sub-contractor.|— 
BARNETT v. CAXTON FLOORS, Lrpb., BUTLER 
v. KLEINE PATENT Pine ResistinGa FLOORING 
SYNDICATE, Lrp., No. 1ldsa, ante. 


Part V.—Conditions as to Employment and Wages. 


Add. Annotation :—As to (1) Consd. Ruther- 
ford v. Trust Houses, [1926] 1 K. B. 321. 


Add. Annotation :—As to (2) Distd. Ruther- 
es v. Trust Houses (1925), 89 J. P. Jo. 











Shops Act, 1913 (c. 24), s. 1. 
Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 


awa 
Meal-times—Interval for meals— i. 


6.45 p.m. One of them was allowed 
for dinner from 10.45 a.m. 
the other from 
roximately :— 
the employees 


un 11.45 a.m., 
2 p.m. p-m., & 
Hed : although each o 
was away during part of the period 
11.30 to 2.30, their hours of employ- 


sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), 5. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants empioyed on 
the premises wholly or mainly in connection 
with the sale of intoxicating hquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 


ment included those hours, & their 
employer had contravened the above 
Act by not. allowing them an toterval 
of threc-quarters of an hour between 
those hours.—HU?TrcHisoNn v. COMMING, 
[1926] S. C. (J.) 110.—SCOT. 


Cases 206a-——299. 


233. 


236. 


261. 


263. 


264a. 


sect. 1 (5) of the above Act, namely, that 
‘‘shop assistant’’ includes ‘‘ all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,’’ & he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant.— 
RUTHERFORD v. TRUST HovusgEs, Lrp., [1926] 
1K. B. 321; 951.3. K.B. 371; 1384 1L. T. 
G30; 90 J. P. 62; 42 T. L. R. 1483; 24 
L. G. R. 245; 28 Cox, C. C. 161, D.C. 

Add. Citation :—previous proccedings, sub 
nom. SHARMAN v. UNION IRON WORKS Co. 
(1852), 3 Car. & Kir. 298, N. P. 


Add. Annotation :—Refd. Pritchard v. James 
Clay (Wellington) (1925), 42 T. L. R. 189. 


Add. Annotation :—Refd. Riversdale Mill Co. 
v. Hart (1926), 43 T. L. R. 73. 


Add. Annotations :—Apld. Jones v. Harris 
(1926), 43 T. L. R.1. Consd. Hart v. Rivers- 
dale Mill Co., [1928] 1 K&. B. 176. 


-.|—Applt. was employed by resps. as a 
moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
53d. for a complete pipe free from defects, & 
other & smaller agreed prices for pipes de- 
fective in specified ways, ¢.g., 53d. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applt.’s employment. 
No notices containing the terms of the agrec- 
ment were kept by resps. as required by 
Truck Act, 1896 (c. 44), & no particulars in 
writing were supplicd to applt. as required 
by that Act :—Held: the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
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length & free from defects, & in paying the 
smaller prices for defective pipes resps. were 
making deductions ‘‘ for or in respect of bad 
or negligent work or injury to the materials 
or other property of the employer.’”— 
PRITCHARD v. JAMES CLAY (WELLINGTON), 
Lrp., [1926] 1 K.B.238; 95 L. J. K. B. 107; 
134 L. T. 244; 90J.P.15; 42 T.L. BR. 139; 
70 Sol. Jo. 266 ; 28 Cox, C. C. 122, D.C. 


Annotation :—Distd. Riversdale Mill Co. v. Hart, [(1927] 
1K. B. 624. 
264b. -lI—By order dated Mar. 3, 1897, the 





Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
‘‘ standard list ’’ rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages :—Held: this deduction 
was not illegal as being in contravention of 
the Truck Acts.—HART v. RIVERSDALE MILL 
Co., [1928] 1 K. B. 176; 96 L. J. K.B. 691; 
137 L. T.364; 91 J.P. 185; 43 T. L. R. 396; 
71 Sol. Jo. 407, C. A.3 affg. S. C. sub nom. 
eta MILL Co. v. HART, [1927] 1K.B. 
624, D.C. 


276. Add. Annotation :—Apld. Hart v. Riversdale 


Mill Co., [1928] 1 K. B. 176. 


277. Add. Annotation :—Consd. Hart v. Riversdale 


Mill Co., [1928] 1 K. B. 176. 


Part Vi—-Administration and Penalties. 
299. Add. Annotation :—Refd. Atkinson v. L. & N. E. Ry. (1925), 42 T. L. R. 79. 


PART V. SECT. 3, SUB-SECT. 2. —A. 


211 i. Customer in shop before closing 
hour—Failure to complete purchase aun 
time-—-Shops (Karly Closing) Act, 1920 
(c. 58), Sched. JI, Art. 2 (1).)-—-An 
auctioneer, who had closed his premises 


to the public at the appointed hour, 
but continued after that hour to con- 
duct retail sales by auction to recaps 
who were already collected wit the 
premises, was held rightly convicted, 
in respect that, while an auctioneer 
might complete any transaction which 
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was in progress at the time of closing 
for the beneflt of those then present, 
he was not entitled thereafter to put 
up further articles to  auction.— 
GORDON v. SOMERVILLF, [1928] 8. C. (J.) 
45.— SCOT. 


Vol. XXIV.—Cases 58—165. 


FAMILY ARRANGEMENTS. 
Part I1—-Validity and Effect. 


58. Add. Annotation :-—Mentd. Jagger v. Jagger, 


[1926] P. 93. 


114. Add. Annotation :—Mentd. 
National Provincial Bank v. 


Ch. 550. 


PART I. SECT. 3. 


32 ii. -——.}——In the usual type of 
family arrangement, unless any itcin 
of property which is admitted by all 
the partics to belong to one of them 
1s allotted to another there is no 
“s exonente ” or other transfcr of owner- 
ship. 
A binding family arrangement of 
this type can be made orally, & if 
made orally, no question of registration 
arises. If such arrangement is fol- 
lowed by a writing containing reference 
to it, then the question is whether 
thereby the terms of the arrangement 
have been ‘“ reduced to the form of a 
document,” i.e. formally recorded in 
a document with the purposc that they 


164. Add. Annotation :—Refd. 


Parr vw. A.-G,; 


[1926] A. C. 239. 


Re Barratt, 
Barratt, [1925] 


165. Add. Annotation :—-Consd. Re Carnarvon’s 
Chesterfield S. 14., Re Carnarvon’s Highclere 


S. K., [1927] 1 Ch. 138. 


should be evidenced by that document, 
& that is a question of fact. in each 
case to be determined upon a considera- 
tion of the nature & phraseology of the 
writing & the circumstances in which 
& the purpose with which it is written. 
—RAM GOPAL v. TULSHI RAM (1928), 
1. L. R. 51 All. 79.—IND. 


PART II. SECT. 1. 


n i. -1-—-SiIpH GoPpAL *% BINARI 
LAL (1927), I. L. R. 50 All. 284. --IND. 





PART II. SECT. 7. 


136 ii. .) -HAWKINS 72. 
AGEING (1928) 4 D. L. R. 188.— 
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PART II. SECT. 8, SUB-SECT. 1. 


sa. Compromise belween husband & 
wife — Respecting wifes property—Con- 
cealment of fact by husband.jJ—Spccifie 
peMouBAneD deereed of an agreement 
n the English form made betweon 
husband & wife, Armenian Christians, 
in the nature of a family compromise 
respecting the wife's separate property. 
In the answer of the wife it was 
alleged that property purchased by 
the husband had been concealed by 
him from her when she executed the 
agreement :-—JTeld: under the cir- 
cumstances, that fact even if proved, 
was not sufficient to entitic the wife 
to treat the agreement as a nullity.— - 
GREGORY ». COGHRANE (1860), 8 Moo. 
Ind. App. 275.--IND. 


Cases 6—55a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


FERRIES. 


Part |.—Definition and Nature of Ferries. 


6. Add. Annolation :—Bournemouth - Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 
[1929] 1 Ch. 686. 


For the paragraph in the original volume sub- 
stitute the following paragraph :— 


-}+—Defts., under a statute of 1791, built 
a toll-bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. denied pltfs.’ 
right to free access to the school over the ap- 
proach :—Held: as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded.—YorRKSIIRE, East RyspIna, 
Counry COUNCIL v. SELBY BRIDGE Co. OF 


8. 





13a. 


3ia. 


PROPRIETORS, [1925] Ch. 841; 95 L. J. Ch. 
86; 1383 L. T. 628; 41 T. L. R. 602; 69 
Sol. Jo. 775; 23 L. G. R. 547. 


Persons able to cross on foot 
at low water.]—(1) Held: a franchise ferry 
between South Benfleet & Canvey Island had 
been granted to pltfs.’ predecessors in title. 

(2) The case is unique in one respect 
because at low water the tidal creek can be 
traversed on foot (ROMER, J.).—LAYZELL v. 
THOMPSON (1926), 91 J.P.89; 43 T. L. R. 583 
affd. (1927), 96 I. J. Ch. 332, C. A. 


.|—The landing stage constructed 
in Poole Harbour at South Haven Point by 
the Bournemouth-Swanage Motor Road & 
Ferry Co. under their private Act of 1923 
is the private property of the co., & they are 
entitled to prevent any one from using it 
except in connection with their ferry & on 
payment of the appropriate tolls—BOoURNE- 
MOUTH-SWANAGE Motor Rioap & Ferry Co. 
v. HARVEY & Sons (1929), 45 T. L. R. 598 ; 
93 J.P. Jo. 496; 27 L. G. R. 633. 














Part I|.-—Creation and Transfer of Ferries. 





34. sidd. Annotations :—As to (2) Expld. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
liarvey & Sons, [1929] 1 Ch. 686. As to (8) 
Refd. Layzell v. Thompson (1926), 43 T. lL. R. 
58. As to (5) Consd. Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 
[1929] 1 Ch. 686. 


35. Add. Annotations :—Consd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. 

35a. ——-.]— LAYZELL v. T'nompson, No. 18a, 
ante. 

51. Add. Annotation :—As to (2) Refd. Layzell v. 


Thompson (1926), 43 T. L. R. 58. 

55a. Extent of right—Whether exclusive right of 
ferry—Construction of Act.|—LBy a private 
Act pltfs. were empowcred to make & muain- 
tain a motor road from South Haven Point 
in the parish of Studland in the county of 
Dorset to a public road leading from Studland 
to Swanage. By sect. 56 of the Act they 
were empowered to establish, maintain, work 
& use a ferry service for passengers, animals 
vehicles & goods between the Sandbanks & 
South Haven Point within Poole Harbour. By 
sect. 62, passed for the protection of the Poole 
Harbour Comrs., pltis. were required to 
establish or acquire & thereafter continuously 
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work the ferry by means of a vessel propelled 
by steam on a chain cable system, & by sects. 
62, 97, passed for the benefit of certain land- 
owners, they were required to provide from 
seven o’clock in the forenoon when summer 
time should be in force & from eight o’clock 
in the forenoon at all other times of the year 
until one hour after sunset on every day a 
Minimum hourly service of vessels from each 
shore. The two sects. contained provisions 
enabling Poole Harbour Comrs. & the land- 
owners respectively to exercise certain powers 
& rights in case pltfs. should cease working 
the ferry or fail to work it continuously & 
efficiently. They established a ferry service 
in accordance with these provisions :—Held : 
the Act did not confer on pitfs. an exclusive 
right of ferry, & that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act had in fact carried 

assengers between the Sandbanks & South 
Javen Point without claiming any franchise 
entitling them to dv so, from carrying 
passengers bicycles & goods across the mouth 
of Poole Harbour within or near the limits 
of pltfs.’ said ferry.—BOURNEMOUTH-SWAN- 
AGE Moror Roap & FERRY Co. v. HARVEY 
& Sons, [1929] 1 Ch. 686; 98 L. J. Ch. 118; 
140 L. T. 415; 93 3.P.129; 45 T. L. R. 189 ; 
27 L. G. R. 264, C. A. 


Part IIl—Rights, Duties and Liabilities of Ferry Owner. 


65. Add. Annotations :—Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 


& Sons, [1929] 1 Ch. 686. 


66. Add. Annotations :—As to (1) Consd. Bourne- 87. 


mouth-Swanage Motor Road & Ferry Cov. 
v. Harvey & Sons, [1929] 1 Ch. 686. Generally, 


Refd. Winsford Entertainments v. Winsford 
U. D.C. (1924), 23 L. G. R. 254; Yorkshire 
Kast Riding County Council v. Selby Bridge 
Co., [1925] Ch. 841. Mentd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 487. 

Add. Annotation :—As to (2) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Ilarvey & Sons, [1929] 1 Ch. 686. 


Part 1V.—Disturbance of Ferries and Remedies Therefor. 


109. Add. Annotation :—Generally, Refd. Bourne- 
mouth-Swanage Motor Road & Kerry Co. vu. 
Harvey & Sons, [1929] 1 Ch. 686. 

Add. Annotations :—As to (1) Refd. Metcalfe 
v. Boyce, [1927]1 K.B. 758. As to (3) Consd. 
Bournemouth-Swanage Motor Road & Ferry 


150. 


151a. ——-- 


Co. v. Harvey & Sons, [1929] 1 Ch. 686. 
Generally, Refd. Layzell v. Thompson (1926), 
43 T. L. RR, 58. 


»}-—-LAYZELL v. THomPsOoN, No. 





13a, ante. 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


sb. Proof of acquisition of termini 
sufficient— Proof of origin unnecessary. ] 
—-In an action by a railway co. to 
interdict defender from conveying 
assengers for hire across a ferry :— 
Pied : conveyances from the owners 
of the landa on either side of the ferry 
of their whole rights gave pursuers, 


in the absence of any rival title in 
favour of defender, a primd facie title 
to sue, without the necessity of 
averring on what their author’s titles 
were fonnded.—LONDON, MIDLAND & 
ScoTTisnH Ry. Co. v. M‘DONALD, [1924] 
S. C. 835.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 4. 
ad. Right of ferry exercised by 
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othera.|—In an action by a railway co. 
to interdict defender from conveying 
passengers for hire across a forry :— 
Held: a defence that pursuers had not 
exercised an exclusive right of ferry, 
in respect that other persons had, 
without protest, ferried passengers for 
hire, was irrelevant.—LONDON, MID- 
LAND & ScoTTisH Ry. Co. v.M‘DONALD, 


Cases 9—358a 


FISHERIES. 


ENGLISH AND Empire DicEest SUPPLEMENT. 


Part Il.—Public Fisheries. 


9. Add. Annolation :—Generally, 


Fagernes, [1927] P. 311. 


29. Add. Annotation :—As to (2) Refd. The Fager- 


nes, [1926] P. 185. 


Mentd. The 50. 


Add. Annotation :—Refd. The Harkaway, 


[1928] P. 199. 


57. 
J.P. 153. 


Add. Annotation :—Refd. South Staffordshire 
Mines Drainage Comrs. v. Elwell (1927), 91 


Part Il].—Private Fisheries. 


176. Add. Annotations :—Refd. Abrahams v. Mac- 
Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 


[1928] 2 K. B. 117. 


176a. Order for renewal of lease under Landlord & 
Tenant Act, 1927 (c. 36)—Includes fishing 
rights.}—-Where a hotel is let with fisbing 
rights & where on the termination of the 
tenancy the grant of a new tenancy is ordered 
by the tribunal under above Act, the tenant 
is entitled to have the fishing rights included 
in the new lease.—-STUMBLES 1. 
(1929), 46 T. L. R. 37; 73 Sol. Jo. 782, C. A. 


262. Add. Annotation :—Mentd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 


381. Add. Annotation :—Gencrally, Mentd. Farn- 
worth v. Manchester City Corpn., [1929] 1 


K. B. 533. 


PART Il. SECT. 1, SUB-SECT. 1.—A. 


9 fii, —— Whether right to 
interfere with  obstruction.}—Though 
every subject has a common night of 
fishery in the sca, & person in possession 
of a weir built below low water mark 
may maintain trespass against a wrong: 
docr who interferes with his possession, 
though, as against the Crown, the weir 
was wrongfully there.— WIISON tv. 
CopYRE & ALLINGHAM (18838), 27 
N. B. R. 320.—CAN. 


20 i. Between high & low water 
mark—Effect of grant of soil.J—The 
fact. that the soil between high & low 
water marks has been granted doesnot 
interfere with the public meht of 
fishery.—WILSON v. CODYRE & ALLING- 
HAM (1888), 27 N. B. It. 320.—CAN. 


PART III. SECT. 1, SUB-SECT. 1.— B. 











109 ii. —— Whether preseri p- 
tive right of fishing from old banks 
exercisable from new banks.] ~Where 
the right of salmon-fishing bad been 


exercised from bunks on the bed of a 
river for more than forty years, but, 
from changes in the river, new banks 
had been formed, one of which had 
existed for less than that period -—- 
Held: the possession of the fishings 
from this new bank was only an exer- 
cise of the right of fishing previously 
exercised from the former banks, the 
substantial right of fishing being the 
matter to be regarded & not. the par- 
ticular stations from which the right 
was exercised.—EARL OF ZETLAND v. 
TENNENT’S TRUSTEES (1873), 11 Mucph. 
oe Sess.) 469; 45 Sc. Jur. 311.— 


PART Il]. SECT. 1, SUB-SECT. 5. 
130 {. Inland non-tidal lake—Land 


vested in Crown—Rights of owner or 
to lake.j— 


lessee of land ertendi 
MODONALD v. LINTON (N. B.), [1926] 
3 D. L. R. 779.—CAN. 


PART III, SECT. 3, SUB-SECT. 1.—A. 
k i. ——~—.}—-By the charter of the 





358a. 


WHITLEY 





-]|—In May & Oct. 1922, some dead 
fish were observed in a river, at a spot below 
that from which a drain-pipe leading from 
certain gasworks entered the river. 
of the effluent from this pipe were taken on 
each occasion, which, on analysis, were found’* 
to contain matter highly poisonous to fish. 
The owner of the fishing rights over that part 
of the river affected commenced an action 
for an injunction & damages against the 
owners of the gasworks :—Held: 
satisfactorily proved that the effluent from 
the gasworks was, on cach occasion, the 
cause of the death of the fish, & plitf. was 
entitled te 
GRANBY (MARQUIS) v. BAKEWELL URBAN 
DistTRicT CounciL (1923) 87 J. P. 105; 21 


Samples 


it was 


an injunction & damages.— 


L. G. R. 329. 


City of St. John, all the lands & 
waters within certain defined limits, 
bounded by low water mark, were 
granted by the Crown to the city, 
with all the rights & privileges 
appurtenant thereto, including fishing ; 
& to the freemen & inhabitants of the 
city was granted the sole & exclusive 
PENE ORS of fishing, & erecting weirs 
vetween high & low water marks :— 
Held: the exclusive right of fishing 
granted by the charter did not extend 
to any part of the sea shore beyond the 
bounds of the city, though it was 
within the harbour of St. John.— 
WILKHON tv. CopyrRE & ALLINGHAM 
(1888), 27 N. B. R. 320.—CAN. 


PART III. SECT. 8, SUB-SECT. 1.—B. 

154 xi. -}—LITITLE v. 
MOYLETT, [1929] I. R. 439.—-IR. 

158 i. —— -}—Defts. denicd 
the validity of the documentary title 
relied on, & further contended that, 
by the provisions of Magna Carta, 
the Crown was prohibited from grant- 
ing @ several or sole & exclusive fishery 
in the locus in quo in case such was not 
existing in or before the year 1189, 
& any grant by the Crown contrary to 
the provisions aforesaid was null & 
void ; that a severa) or sole & oxclusive 
fishery in the locus in in or before 
the year 1189 did not in fact exist, 
& was not historically possible; & 
that the said documents of title & the 
historical evidence given showed that 
the claim to a several or sole & exclusive 
fishery in the locus in quo was modern 
in origin, & dated at the earliest from 
the times of Queen Elizabeth & King 
James I. :—Held: there was nothing 
in the terms of Magna Carta, c. 16, or 
the writings of ancient lawyers, or the 
judgments in modern cases to support 
the proposition that, whether the 
several fishery was actually in the 
hands of the Crown at the time of the 
death of Henry II., or in the hands of 
an assignee or feudatory of the Crown 
or even of an in 


en 





truder, the original 
act of appropriation must have been 
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nt 


effected by the Crown itself.—Moori 
v. A.-G., [1929] I. R. 191.—IR. 


PART III. SECT. 3, SUB-SECT. 2. 


sh. Right of lessee to cut bushes along 
bank necessary for fishing.}—Pif. by 
indenture under seal, leased to deft. 
for a term of years, with the right Lo 
renew, pltf.’s land on the EK. River, 
G. County, for fishing purposes, with 
the right to enter & use the same in 
such a way as might be necessary for 
fishing in suid river. Jamages claimed 
by plitf. were for cutting bushes along 
the bank of the river :—J/cld: the 
burden of proof was upon pltf., & the 
right to fish from the bank of the 
river involved the right to do such 
cutting as was necessary for that 
purpose.—MCKEEN v. PATTILLO (1927), 
59 N.S. R. 452.—CAN. 


PART III. SECT. 3, SUB-SECT. 4. 

d i. —- rtent of mghts acquired. }— 
Held: the right which may be acquired 
by possession of forty years on a grant 
of salmon-fishings pertaining to lands 
situated on one side of a river (a) is not 
limited to the fishings in that part of 
the river which is ex adverso of the 
lands; & (b) may extend to fishings 
beyond the medium jilum of the river.— 
KARL OF ZETLAND v. TENNENT'S 
TRUSTEES (1873), 11 Macph. (Ct. of 
Sess.) 469; 45 Sc. Jur. 311.—SCOT. 


PART III. SECT. 4, SUB-SECT. 2. 

sd. Oumership of land abutting on 
river—Tenant at will.}—A person in 
possession of land bordering on & non- 
tidal river, as a tenant at will of the 
owner, is ontitled to bo treated as u 
riparian owner, so far as regards the 
right of tishing.—PHAIR v. VENNING 
(1882), 22 N. B. i. 362.—CAN. 


PART III. SECT. 5, SUB-SECT. 1.—A. 
m i. —— ———.}—LITILE 1. 

MOoYLET?T, [1929] I. BR. 439.—IR. 

PART III. SECT. 5, SUB-SECT. 2.—C. 


ec i. Centuries. }—MOORE vv, 
A.-G., (1929) I. RK. 191.—IR. 





reo 


Vol. XXV.—Fisheries. 


Cases 356—523. 


Part IV.-—Fisheries in relation to Navigation. 


356. Add. Annotations :—As to (2) Refd. The } 366. Add. Annotation :—Refd. The Carlgarth, The 


Carlgarth, The Otarama, 


[1927] P. 93. 


Generally, Mentd. Lagan Nawigation Co. v. 


Lampeg Bleaching, Dyeing & Finishing Co., 


[1927] A. C. 226. 


Part VI.—Statutory Enactments relating 


368. Add. 


Otarama, [1927] P. 93. 
Annotation :—As to (2) Refd. 


The 


Carlgarth, The Otarama, [1927] P. 93. 


to Salt Water 


Fisheries and Sea Fishing. 


485. Add. Annotation :—-Refd. Kverton v. Walker (1927), 1387 I. T. 594. 


Part Vill—durisdiction of Justices relating to Fishery 


523. Add. Annotation : 


PART V. SECT. 1, SUB-SECT. 2. 

ce i, —— Power to restrict fishing for 
salmon—Ttiparian owners on  non- 
tidal ae J—PHAIR v. VENNING (1882), 
22 N. B. R. 362.—CAN. 

) ae Riparian owners on 
estuary— Titles acquired prior to July, 
1867. ee eee v. ee (1883), 


PART V. SECT. 5, SUB-SECT. 1.— 
D (a). 








sk. Within two hundred yards of weir 
—Weir used for suppliwng water to mills, 
factories, or for natigation—JSisheries 
(Ir.) Act, 1850 (c. 88), 8. 37.]}-—1RELAND 
v. QUIRKE, [1928] Il. R. 231.—IR. 


PART V. SECT. 5, SUB-SECT. 3. 

n i. -J—The owners of a 
bag-net fishery duly removed the 
leaders of their bag-nets during the 
weekly close time. In spite of this, 
they caught 165 salmon during eleven 
successive weekly close times :—Held : 
the owners were guilty of a con- 
traventiou of Salmon Fisheries (Scot- 
land) Act, 1868 (c. 123), 6. 15 (2), 








Offences. 


—Mentd. Maclean v. Workers’ Union, [1929] 1 Ch. 602. 


in respect that compliance with bye- 
laws did not avoid the duty of observing 
the statutory prohibition against 
fishing for or taking salmon during tho 
weekly close tiine.—ABERDREN HaR- 
BOUR ComRs. v. STOTT, [1927] S. C. (J.) 
35.—SCOT. 


PART VI. SECT. 2, SUB-SECT. 1.—A. 


sm. Prohibition against use of nets— 
Accused charged as ‘‘ master or person 
in charge ’’—No evidence that accused 
on board.}—Held: wos there was no 
statutory provision making the master 
of wu vessel Hable, as such, for a con- 
travention of the bye-law, &, as the 
bye-law might be contravened = by 
*“any person,’ the prosecutor was 
bound to prove that the accused was on 
board the vessel at the time.—-Smiacn 
on [1929) S. C. (J.) 88.— 


PART VI. SECT. 2, SUB-SECT. 1.—C. 
80 Prohibition against use of crayfish 
pots — Condemnation of boat & appur- 
piteia et Failure to summon joint 
wners, J—FISHERIES COMRS. v. BUTTON 
(1925), 21 Tas. L R. 8. —AUS. 
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PART VI. SECT. 4, SUB-SECT. 4. 

sp. Bounty— Time of service on ship— 
Regulations of December 10, 1897.}-— 
cae R. (1907), 11 Exch. C. R. 164. 


PART VII. SECT. 2. 

b i. —— Division of proceeds— Ship- 
wrecked sailors on board — sealer.j— 
CONNELL v. RORKE (1859), 4 Nfid. 
L. RR. 394.—NFLD. 


PART VIII. SECT. 1. 

a i. ——-- ——-.]}—Deft. was convicted 
by a district ee of an offence under 
Fisheries Act, 1924, but the district 
justice omitted to ‘order a forfeiture 
of the fish as required by the Act :— 
Held: the omission invalidated the 
conviction.—TANGNEY v. KERRY 
CouNTY DISTRICT JUSTICE, [1928] 
1. R. 358.—IR. 

PART VIII. SECT. 5. 
5626 i. General rule — Jurisdiction 
ousted.J—R. (MooRRk) v. O° HANRAHAN, 
(1927) I. R. 406.—IR. 


m i. -——.]—R.v. mg cee eran er 
0. mW. R. 9513; 3 O. W. 1107; 3 
D. L. Rt. 753.—CAN. 


Cases 76—358. 


76. 


78. 


78a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


FOOD AND DRUGS. 
Part I1.—Adulteration and Impoverishment. 


148. Add. Annotation :—Refd. Bowker v. Wood- 


Add. Annotation :—Folid. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 750. 

Add. Annotation :—-As to (2) Apld. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 


-]—(1) Where a person is charged 
with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
Lo @ minimum below which the article must 
be regarded as deficient. 

(2) Where an analyst expresses in a 
certificate an -opinion as to the quality or 
genuinencss of an article, the ct. must accept 
it, if uncontradicted. 

_(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of the article—BOWKER v. WOODROFFE, 
BOWKER v. PREMIER DruG Co., [1928] 1 
K. B. 217; 96 L. J. K. B. 750; 137 L. T. 
347; O91 J. PP. 118; 48 T. L. R. 6163; 25 
L. G. R. 306 ; 28 Cox, C. C. 397, D. C. 


le neneeen ted 





Annotation :— As to (3) Refd. Gough v. Rees (1929), 46 
TY. L. R. 103. ” . ( 


98a. Liability of wholesaler—Sale by retailer.]— 


135. 


140. 


147. 


PART Il. SECT. 8, SUB-SECT. 3.— 


110 iii. 
—Food & Drugs Act, 1908, ss. 5, 22.J— 
WALTERS v. MITTON, [1926] S. A. S. R. 
261.— AUS 


PART II. SECT. 8, SUB-SECT. 3,—- 
C. (b) iv. 


142 i. 
chaser—Onus of proof.}—Where an 
article of food exposed for sale bears a 
label indicating that it does not con- 
form to the statutory 
genuineness :—Held : 
prove that the contents of the label 
were brought to the notice of the pur- 


chaser. — PATTERSON 0. 
[1925] S. C. (J.) 638.—SCOT. 


BOWKER v. WOODROFFE, BOWKER Vv. PREMIER 
Drua Co., No. 78a, ante. 

Add. Citations :—23 L. G. R. 15; 27 Cox, 
C. C. 672. 


Add. Citations :—23 L. G. R. 22; 27 Cox, 
C. C. 678, D. C. 


Add. Annotation :—As to (2) Refd. Preston 
v. Grant (1924), 94 L. J. K. B. 125. 


Add. Annotation :—As to (1) Refd. Bowker v. 
Woodroffe. Bowker v. Premier Drug Co. 
(1927), 96 1. J. K. B. 750. 


150. 


roffe, Bowker v. Premier Drug Co. (1927), 
96 L. J. K. B. 750. 

Add. Annotation :—As to (1) Consd. Bowker 
v. Woodroffe, Bowker v. Premier Drug Oo. 
(1927), 96 L. J. K. B. 750. 


150a. ——— Absence of recognised standard.|— 


174. 


BOWKER v. WOODROFFE, BOWKER v. PREMIER 
Drvua Co., No. 78a, ante. 


Add. Annotation :—Folld. Bridges v. Griffin, 
[1925] 2 K. B. 283. 


187. After this case insert ‘“‘ Addition of colouring 


218a. 


matter to milk.]—See No. 218a, post.’’ 


Milk adulterated with colouring matter. ] 
—The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), 8. 4, which neither includes such a 
defence nor contains any provision that it 
is to be read with any Act containing such 
a defence.—REEMAN v. KNAPP (1925), 134 
L. T. 224; 90 J. P. 73; 42 T. L. R. 1813 24 
L. G. R. 42; 28 Cox, C. C.117, D.C. 





243a. What amounts to.|—Applts., | who manu- 


283. 


factured an article called ‘‘R.’s rum & 
butter toffee,’ supplied it to a confectioner 
with a warranty, & on analysis it was found 
to contain rum & butter, & coconut fat. 
On a summons against applts. for giving a 
false warranty there was evidence that 
toffee made partly with coconut fat had been 
sold for years as ‘‘rum & butter toffee.’’ 
The justices convicted applts. :—Held: the 
description ‘‘ butter toffee ’’ implied that no 
fat, except butter, was used in the manu- 
facture, & the conviction must be affirmed.— 
RitEyY BrorTHers HALIFAX, LYD. v. HALLI- 
MOND (1927), 44 T. L. R. 288, D.C. 


Add. Annotation :—As to (3) Refd. Conn v. 
Turnbull (1925), 89 J. P. Jo. 300. 


Part Ill.—Sale of Unwholesome Food. 


858. Add. Annotation :-—Refd. Frome United Breweries Co. v. Bath JJ., [1926] A. C. 586. 


C. (a). 
Whether properly passed 





PART II. SECT. 8, SUB-SECT. 3.— 
D. (b). 


sd. Coffee.|—K. having asked accused 
for coffee, received a mixture containing 
at least 67 per cent. of chicory. 
he asked for coffee K. expected to get 


an addition of chico 


commercial] usage :— 
got was substantially chico 
ing an addition of some coffee, & tho 
commodity was not of tho ‘nature, 

quality demanded.— 
MOODLEY v. R. (1927), 48 N. L. R. 





Notice not seen by pur- substance & 
395.—S. AF. 


standard of 
the seller must 


FINDLAaY, 


prosecution or 


PART II. SECT. 5, SUB-SECT. 4.—A. 
sl. When returnable—Under Health 

Act, 1919, 8. 262 (d). 

in above section, 
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The provision 
at where any 
proceeding under 


Part XII. of the Act relates to any 
food, drug or substance, the summons 
‘* shall not be made returnable in less 
than fourteen days from the day on 
which it is served,’’ means that sucb 
summons is to be “ returnable in not 
less than fourteen clear days ’”’ from 


When 


according to such date.— DOWNES v. KRKSHNEY 
ee: (1028) V.L. R. 64; (1928) Argus L. Re. 


PART III. SECT. 2, SUB-SECT. 1.—D. 

sg. Article sold—Mens rea—Whether 
knowledge of disease necessary. }—Held : 
there was no evidence on which the 
magistrate could find that deft. sold 
meat affected by tuberculosis, knowin 
at the time that it was so affected, 
the conviction should be quashed.— 
DIXON v. SEILER, Ex p. SEILER, [1928] 
8, R. Q. 93.—AUS. 


Vol. XXV.—Food and Drugs. 


Cases 414a—572. 


Part V.—Particular Articles of Food. 


414a. Exposure for sale—What amounts to.]—A 
baker was delivering bread from an open car ; 
after completing his round, while he was on 
his way back to the bakehouse, he was 
stopped by an inspector, who weighed the 
remaining loaves & found a deficiency :— 
Held: there was both an offering & an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & they were taken for the purpose of 
being sold if customers required them.— 
KEATING v. HoRwoop (1926), 185 L. T. 29; 
90 J.P. 141; 42 T. L. R. 472; 24 L. G. BR. 
362; 28 Cox, C. C. 198, D. C. 

447. Add. Annotation :—Refd. Preston v. Grant, 
[1925] 1 K. B. 177. 

465. Add. Citation :—27 Cox, ©. C. 687. 

475. Add. Annotation :—Distd. Burrows v. Rapson 
(1927), 25 L. G. R. 397. 

—~—— Grocer occasionally selling bottled 

milk.] — Applt. carricd on business as a 

general grocer. Ie purchased for resale 

sterilised milk in sealed bottles, & resold about 

three dozen bottles a week in the condition 

in which the milk was received from the fac- 

tory. He was not registered as a dairyman 





475a. 


4.76. 


476a. 


495. 


508. 


Part VI.-—Control 


519. Add. Annolation :-—Folld. Brocklebank v. 
N., [1926] 1 K. B. 52. 


955. Add. Annotution :— Generally, Mentd. France 
Fenwick v. It., [1927] 1 K. B. 458. 


558. Add. Annotation :—Generally, Mentd. Ingle- 
wood Pulp & Paper Co. v. New Brunswick 
Electric Power Commission, [1928] A. C. 492. 


558a. -|—The Food Controller, act- 
ing under powers conferred by Defence of the 
Realm Regulations, reg. 2B, requisitioned al] 
the bacon landed on or before a certain 
specified date, & at the same time, acting 
under powers conferred by reg. 2F. re- 











572. 


or purveyor of milk :-—Held : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered .— 
io v. RAPSON (1927), 25 L. G. R. 397, 


Add. Annotation :—Refd. Easington Rural 
ee Couucil v. Gilson (1929), 46 T. L. R. 





Necessity for registration in every 
district where business carried on.|-—A person 
carrying on business as purveyor of milk 
must be registered under art. 6 of the Milk & 
Dairies Order, 1926, with the sanitary 
authority of each district in which he carries 
on business. It. is not sufficient that he is 
registered with the sanitary authority of the 
district where his cowsheds & dairy are 
situated if he also carries on business in other 
districts where he has a regular milk round.— 
EASINGTON RURAL DISTRICT COUNCIL  v. 
GILSON (1929), 46 T. L. R. 107; 93 J. P. Jo. 
780. 


Add. Annotation :—Refd. Bridges v. Griffin, 
[1925] 2 K. B. 233. 


Add. Citation :-—-28 Cox, C. C. 7. 


in Wartime. 


quisitioned all bacon landed after such date : 
—Held: in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. ZI. the arbitrator was entitled to take 
into considcration the fact that the Food 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 21. 
—Swirr & Co. v. BOARD OF TRADE, [1926] 
2K. B.1381; 95 L. J. K. B. 8843 185 L. T. 
391; 42 T. L. R. 461, C. A.; previous pro- 
ceedings, [1925] A. C. 520, H. L. 

Add. Annotation :—Refd. R. v. Maidstone 
Prison, Hx p. Maguire (1925), 183 L. T. 
710. 


PART V. SECT. 3, SUB-SECT. 4.—B. 


s i, Words descrintive of 
article sold.}—Where margarine was 
sold in a wrapper which bore, in large 
type, the words ‘‘ Charmo Margarine,’’ 
below which, in smaller type, were the 
words ‘‘ containing a 8s quantity 
of butter,” & the name ‘ Charmo ”’ 
was &@ duly approved addition to the 
word ‘* marg e,’’ & the seller, con- 
victed under Butter & Margarine Act, 
1907, s. 8, appealed :—Held: the 
words ‘‘ containing a small quantity 
of butter,’’ were werely descriptive of 
the article sold, & did not form part of 
a fancy or descriptive nam» which had 
not been approved; ®& conviction 
quashed.—SoOMERVILLE & BARR, LTD. 
Scone [1925] 8. C. (J.) 70.— 








PART V. SECT. 4, SUB-SECT. 3. 
608 iii. -——- ——- -—-—- ——. }-A 


dairyman was convicted of selling 
sweet milk which was not genuine, in 
respect that it contained less than 3 
per cent. of milk fat. The alleged 
petoicuey in fat was established, but 
it was also proved that the milk had 
not been tumpered with in any way, 
the deficiency being duc to the milk 
having stood for some time in the can, 
& to the sample having been drawn 
from a tap at the bottom after the 
cream had risen. No evidence was 
lod as to the possibility or impossibility 
of redistributing the constituents of the 
milk in the can by stirring or otherwise : 
— accused had failed to rebut 
the statutory presumption that the 
milk was not genuine, & tho conviction 
was wght.—M'CALLUM v. BROOKS, 


PART V. SECT. 4, SUB-SECT. 4, 
sp. Sale by driver of cart—Name of 
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defendant on carl—Whether evidence of 
sale by defendant.}—On the hearing of an 
information against resp. co. for selling 
adulterated milk the evidence showed 
that an inspector saw in the street a 
milk-cart bearing the same name & 
address as those of the co., & purchased 
from the driver of the cart milk which 
was adulterated :— Held: the evidence 
was insufficient to establish, even primd 
facie, that the milk-curt was the cart. 
of the co. or used in its business, or that 
there was any relationship between the 
driver of the cart & the co.— HOUSTON 
vv. WITTNER’S LPry., LTpb., (1928] 
Need 539; [1928] Argus L. K. 356. 


PART V. SECT. 6. 


st. Flour—Sale in unmarked barrels— 
Seller not lable—Manufacturcr or 
pace liable.}—R. v. BEKKMAN (1844), 
U. CO. R. 57.—CAN. 


Cases 126—252. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


FRAUDULENT AND VOIDABLE CONVEYANCES. 
Part 1—Conveyances Impeachable by Creditors under 


126. Add. Annotation :—Apld. Re Wethered, Ex p. 


Salaman, [1926] Ch. 167. 


Statute. 


1 Ch. 362. 


145. Add. Annotation :—Mentd. Re Debtor, [1929] 


1338. Add. Annotation:—As to (4) Consd. Re 252. Add. Annotation :—Refd. Re Lloyd’s Furni- 


Lloyd’s Furniture Palace, Evans v. The Co., 


[1925] Ch. 853. 


PART I. 


sa. Homestead.j}—MEUNIER v. DORAY 
(1905), 6 Terr. L. R. 194.—CAN. 

sb. —— Transfer prior to Land Titles 
Act, 1917.}—-13 KFliz. c. 5, oo is 
practically re-cnacted by Rh. S. 1920, 

. 204, 6. 1, does not apply to ee 
which’ at the time of the alleged 
fraudulent conveyance was not subject 
to the payment of the grantor’s debts 
or liable to be taken in execution. So 
where a transfer of a homestead was 
completed before Land ‘Titles Act, 
1917, which altered the law with 
regard to executions aguinst land, came 
into force, & was, because of the above 
rule, unimpeachable af the time of the 
transaction, it cannot be alfected 
retrospectively by said change in the 
law.-—PACHAL v. MARKHAM, (1922) 1 
W. W. RR. 818: 63.7. 1. RR. 973 15 
Sask. L. Qh. 308.— CAN. 


PART I. SECT. 2, SUB-SECT. 1. 


a i. -}~Deft. provided a house 
for her father in which to live rent free 
for the rest of his life, in consideration 
of which he transferred a business 
block to her with the object. of securing 
her for the rental value of the house & 
the cost of upkeep. Execution credi- 
tors of the father attacked the transfer 
under 13 Kliz. c. 5, & Fraudulent 
Preferences Act, lt. S. 8., 1920 (c. 204): 
—Held: deft. held tho title to the 
business block as trustee for her father, 
subject. to a charge in her favour for 
the rent & upkeep of the bourse, & 
subject to deft.’s lien for such amount 
on her father’s equity the property 
should be available for his creditors.— 
CoLONIAL on & LOAN Co. 0 
Wt 11925) 4 D. R. 108; [1925] 
3 W. W. R. 157 OAN. 








d a TaD oe v. 
Parniapan, [1925] 3 D. L. R. 961.— 
CAN. 

n i. Saskatchewan.J—13 Yliz. 





c. 5, is in force in Saskatchewan.—- 
BANK OF MONTREAL v. REIS, [1924] 3 
DL. KR. 1 ee [1925] 2 W. W. Rh. 169; 

19 Sask. L. R. 423.—CAN. 


PART I. SECT. 3, SUB-SECT. 1. 


sd. Assignment to cover money taken 
from trust account.|}—Held: it could 
not be attacked by a creditor of the 
assignor.— BANK OF HAMILTON  »¥. 
Biack (1918), 37 D. L. R. 801; 24 
B. OC. R. 394.—CAN. 


PART I. SECT. 3, SUB-SECT. 2.—B. (b). 


se. Bond fide sale in course of trade— 
In consideration of debt due ta buyer &: 
other creditors.}—The sale of wheat, in 
question herein, the consideration 
for which was an indebtedness of the 
seller to the buyer & the payment by 
the buyer of certain other creditors 
of the seller, held to be protected as 
against attack noe Yraudulent Pre- 
ferences Act, s. 4, by sect. 7 thercof, 
which provides ‘thee the prior pro- 
visions of the Act shall not apply to a 
bond fide sale made in the ordinary 
course of trade or calling to innocent 
purchasers or parties. he procceds 
of the wheat amounted to more than 
the amount of the consideration 
expressed in the bill of sale, but this 
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could not be foroseep at the time of 
the transaction, & it was held that the 
excess was not large enough to be 
regarded as an element of fraud.— 


DESJARDINKE v. CALLISON, iN a2e 3 
ery . 147; [1928] 2 W. W. Lt. 250. 


PART I. SECT. 3, SUB-SECT. 2.—-C. 


135 ii. .]—Circumstances 
in which the purchaser was estopped 
trom setting up  consideration.— 
McCarry v. MOM OniAY (1871), 18 Gr. 
604.—CAN. 

PART I. SECT. 3, SUB-SECT. 3.—B. 











157 ii. —— —-—.]- -MULNOL- 
LAND v. atl (1868), ti Qr. 
291.—CA 
PART I. SECT. 3, SUB-SECT. 3.— 


C. (b) i. 

177 i. Hzceptions to general rule— 
Settlement supported by other considera- 
tion-~Agreement to separate—Followed 
by immediate separation.}—HILu v. 
oat (Man.), [1926] 4 D. L. Tt. 588.— 


PART I. SECT. 3, SUB-SECT. 3.—E. 


204 ii. Partition by father on 
remarriage— Allegation by settlor that 
conveyance in fraud of creditors—Onus 
of proof.}—In 1904 a Burman exccuted 
on his remarriage a deed of partition 
by which he purported to convey to 
his daughter, the only child of his 
first marriage & then cight years of 
age, immovable property as her one- 
quarter share of the joint property of 
that marriage, & he appointed his 
own mother to take care of it. Ho 
remuined in possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of the conveyance the father 
was considerably indcbted, & his 
creditors, finding that they could not 
attach the property, settled with lum 
upon casy terms. In 1915 the father 
promised his daughter & her maternal 
uncle that the property would he 
restored to her. In 1925 the daughter 
sued for possession. ‘The father pleaded 
that the conveyance was in fraud of 
his creditors, & that the suit was barred 
by limitation :—Held: upon the whole 
fucts the father had failed to discharge 
the burden, which was heavily upon 
him of proving that the conveyance 
was in fraud of his creditors, & not a 
genuine conveyance of his daughter’s 
share, possibly liberally calculated ; & 
consequently possess10oD was ‘not 
adverse to his daughter, but on her 
behalf.—_Ma NGWE ae v. MAUNG 
pee MAUNG (1928), I. L. R. 7 Ran. 4.— 





PART I]. SECT. 4, SUB-SECT. 1. 


209 xix. —-—.]— HALIFAX BANKING 
Co. v. MATTHEW (1888), 16 S.C. R. 
721.—CAN, 

sf. Plan to bring properlif into 
existence—Valid.J—KEARL v. WONNA- 
coTr (Alta.), [1927] 4 D. L. I. 1051; 
[1927] 3 W. W. R. 693.—CAN. 


22 }—Doks d. STEEL v. 
an (1842), 2 Ont. Dig. 2918.— 


ee, 


ture Palace, Evans v. he Co., [1925] Ch. 


ee 1. SECT. 4, SUB-SECT. 2.—C. 


———- ———, |-—SOMUBENT v. KOcH, 
1928) 3 W. W. R. 623.—CAN. 


ti. -}—The transfer of bis 
homestead from a husband to his wife, 
when he was insolvent & in order to 

revent his creditors from satisfy- 
ing thoir claims therefrom :—/Held : 
fraudulcnt.— BARRETT v. BARON, [1925] 
1D. L. R. 4743 [1925]1 W. W. 1. 87; 
yA ag L. R. 207; 5 C. B. R. 448.—— 











t ii. -—— -—The transfer by a 
husband to his wife of his homestead, 
whicb is exempt from scizure under 
execution, cannot be set aside for the 
benefit of the husband’s creditors.— 
RUSSIAN MERCANTILE Co... Lp. v. 
SLoBODA & SLOBODA (Alta.), [1927] 4 
ArH R. 931; [1927] 3 W. W. R. 451.— 


ai. Husband trustee for wife of 
property conveyed.J—-GRAY vv. FoRD, 
[1925] 1 W. W. R. 943; 34 B.C. R. 
517.—CAN. 


a ii. Goods purchused with wife’s 
money—cé goods of husband exempt 
Jrom seizure for ce ]}— REVELSTOKE 
SAWMILL Co., LT v. STRATFORD, 
11928) 4D.L. R. 772; [1928] 3 W. W.K. 
260.—CAN. 








PART I. SECT. 4, SUB-SECT. 2.—D. 


sg. Conveyance by husband to wife— 
Proof of validity against creditors— 

Affidavits necessary.J)—-Where property 
is claimed by or on behalf of a wife 
under a conveyance to her during 
coverture, an explanation of the trans- 
action should be given on oath to show 
that it was bond fide, & good ar against 
the husband’s creditors; the affidavits 
for this purpose should be by the 
petitioners, & should be satisfactorily 
corroborated by disinterested persons 
of known credibility.—Ha p. LYONS 
(1869), 2 Ch. Ch. 357.—CAN. 


sk. Peeconveyance by wife to husband— 
Land held by wife on trust for husband. | 
—~WINDSOR ae ae AGENCY v. 
eee (1915), 7 O. W. N. 4713; 8 

W.N. 130, 252; 25D. L. R. 549; 
33 O. L. I. 354 CAN. 


sl. Voluntary conveyance—To person 
of same name as owner—Necessity for 
explanation.J—Exz 7p. WRIGHT (1869), 
2 Ch. Ch. 355.—CAN. 


sm. Family oe noeene oy eeu 
consideration. |—HAawkK1 v. AGLAS- 
SINGER, [1928] 4 D. L rR. 188 .—CAN. 


PART I. SECT. 4, SUB-SECT. 3. 


n i. Payment of charges & incum 
Grace }—The promise of a transferee 
ay the charges & incumbrances 
a t the property transferred is not 
& sufficiont consideration to support 
the transaction as against the c tors 
of the transferor. The question 
whether a transfer was a voluntary 
one or not for good consideration is 
only important as against creditors 
where it was made ang ee —-BLUDOFF 
v. cera {1928] 3 L. R. 170; 
{1928} 2 W. W. R. 150; 2 Sask. L. R. 
533 —CAN. 





Vol. XXV.—Fraudulent and Voidable Conveyances. 


298. Add. Annotation :—Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


Subsequent sale to third party -— 
Purchaser from sheriff entitled to recover.|— - 
Kipp v. RAWLINSON (1800), 2 Bos. & P. 59; 


339a. 








126 EB. R. 1155. 


Annotations :—Consd. Arundell v. Papp & Tuunton (1804), 

reh (1813), 4 Taunt. 
atson (1825). 7 Dow. & Ry. K. B. 106. 
Consd. Cook v. Walker (1855), 25 L. T. O. 8. 51. Refd. 
Jezeph v. Ingram (1817), 1 Moore, fe 


10 Ves. 139. 
823 ; 


Apld. Watkins ». B 
Latimer v. 


v. Heathcoto (1820), 4 Moore, C 
Lombe (1820), 1 Brod. & Bing. 506. 


877. Add. Annotation :—Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 
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395. Add. Annotation :—Consd. Jagger v. Jagger, 


[1926] P. 93. 


396. Add. Annoiation :-—Consd. Jagger v. Jagger, 


[1926] P. 93. 


422a. ——.|—Re Luoyp’s FURNITURE PALaAcn, 
Lrp., EVANS v. THE Co., No. 428a, post. 


PART I. SECT. 4, SUB-SECT. 5.—A. 


264 ili. ——.J—GAUIBERT  v. 
SociETr D’ADMINISTRATION GUNERALE 
& BANQUE NATIONALE & CIR. GENERAL 
D’ENTREPRISES PUBLIOUFS, [1925] 3 
DL. R. 1206; [1925] 8S. C. R. 683.— 
CAN. 

264 iv. ——.J—CUMMINGS & 
ELLIS v. OPUFLYNN (1924), 34 B.C. 1 
275.—CAN. 

264 v. —-— +——.]-—A sale by a son 
to his father, made when the sou was 
in insolvent circumstances & with the 
common intent & effect of giving a 
preference :—-Held > void.—HUNTER ?. 
Lawnik, [1925] 1 D. L. R. 6583 [1920] 
1 W. W. ht. 411 ; 35 Man. L. lt. 126.— 
CAN. 

264 vi. —-~—.} —- INFIELD 
REALTY Co. vw. PETERSON (Sask.), 
(1926] 2 D. L. R. 1005.—CAN. 

264 vii. .] — CANADIAN 
Om Co., LTD. v. JAMESON (Sask.), 














PART I. SECT. 4, SUB-SECT. 5.--C. 

sd. Under guarantce— Voluntary con- 
veyance set aside.J—ONTARIO WIND 
ENGINE & PuMpP Co. v. Kono (Alta.), 
[1926]1 D.L. R.57; [1926)] W.W.R. 
45.—CAN. 


PART I. SECT. 4, SUB-SECT. 6.— A. 


se. Unier sale by parol.j]—Held: the 
sale was void as against subsequent. 
creditors.—WILLIAMS  ¥. RArELJ§ 
(1880), 8 C. P. 186.—CAN. 


PART I. SECT. 4, SUB-SECT. 7, 


sf. Conveyance to wife—Onus of 
proof—Discharge of onus.|—lf land is 
transferred by a husband to his wife, 
who bond fide works the land on hcr 
own account, a person alleging that the 
whole transaction, including the work- 
ing of the land, is colourable only must 
satisfy the’ct. by showing facts & 
circumstances which go beyond raising 
a mere suspicion.— JOHNSTONE LUMBER 
Co. v. HaGEerR, (1924] 1 D. L. lt. 693; 
Le W.R. 389; 20 Alta. L. R. 286.— 


PART I. SECT. 4, SUB-SECT. 11. 


418i a. -}—The assignment of a 
lease by the lessee to a trustec, for a 
creditor of the assignor, with 

the intention of thereby evading tho 
creditors of the lessee, is not a fraudu- 
lent aasignment.—Dor d. BIGGARD v. 
cane (1839), 1 Ont. Dig. 480.— 


418 xiii. ———.}—Suyaven v. GOLp- 
418 xiv. ——.]—Re Rict, [1928] 
21D. LL. R. 96.~-CAN. 





428a. 





P. 189: Cromack 
3573; Steward v. 


Cases 298—428a. 


Issue of debentures to one creditor— 
Issue postponed for benefit of company.}— 
Where a co. agrecs to issue debentures to a 
creditor as security for past & futuro loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, 
voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 
authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 


the debentures are not 


is himself in some way benefited by the 


conveyance, 


I am unable to see how the 


conveyance is avoided merely because the 


debtor always had the intention to prefer 
the creditor at some time or another (ROMER, 


J.).—Re LLOYD’s FURNITURE PALACE, LID., 





a i. ———.]—-Security given by 
an insolvent debtor to a creditor with 
intent to give him a prefcrence over 
other creditors is void: but the 
existence of the intent may be 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, & muy also be 
negatived by proof of the existence of 
some other notive wluch may not have 
had its origin in the creditor, c.g. when 
property is conveyed as the result of 
fear of a criminal) prosecution or where 
the transaction has its origin in the 
recogpmition of a moral obligation to 
restore property hnproperly converted. 
—CGOLDMAN v. HARRISON, [1928] 3 
DL. RK. 73; 62 0. I. R. 291.—CAN. 

sj. Mortiage to obtain loan to pay 
creditor--- Presumption that mortgage 
voul.J—MILLER v. OSIER, [1925] 4 
D. L. R. 692.—CAN. 


sk. What constitutes preference — 
Security given to ereditor—-Debtor in- 
solvcnt.}—W., secretary-treasurer of 
oltf. municipality, misappropriated 
funds. At his request deft. sent him 
& cheque to pay off a mtge., & in re- 
payment sent deft. hi own cheque, 
which was refused by the bank. Ho 
also received from deft. a cheque to 
purchase an interest in land, which he 
deposited to the credit of the munici- 
pahty. He notified defl. & assigned 
him securities to cover the two cheques. 
Within sixty days of the assignments 
pitf. began action to set them uside as 
preferential :—Held: under Assign- 
ments Act, RK. 8. 8. 1909, then in force, 
the assignments to deft. were void as 
against pitf. & should be set aside.— 
Mount Horr RuRAL MUNICIPALITY ¥. 
FINDLAY (1922), 66 D. Iu. RR. 6603 15 
Sask. L. R. 40; [1921] 3 W. W. lh. 
658. be CAN. 


sl. Who is a_  ‘** creditor ’’— Agent 
making advance out of funds of principal 
—wNo pressure by principal for security.) 
—Mount Hore RURAL MUNICIPALITY 
vw. FINDLAY (1922), 66 D. L. R. 660; 
15 Sask. L. RR. 403 [1921] 3 W. W. Rh. 
658.—CAN,. 


PART I. SECT. 5, SUB-SECT. 1. 


o. Delcte this case. 

t i. ——. Oncrops raised by vendee.) 
—If land is transferred by a husband 
to his wife, who bond fide works the 
land on her own account, oven if the 
trausfer 1s one that as against creditors 
can be set aside, the wife is entitled to 
the crops raised under her operations. 
— JOHNSTONE LUMBER Co. v. HAGER, 
[1924}1 Db. L. R. 693; 1 W. W.R. 389; 
20 Alta. L. R. 286.—CAN. 
sale of land is found to be fraudulent 
& voidable as against execution 
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Evans v. THE Co., [1925] Ch. 853 ; 95 L. J. Ch. 
140; 184 L. T. 241; [1926] B. & C. BR. 29. 


creditors of the vendor, docs not 
cntitle them to seize crops grown 
thereon by the vendee, although the 
rule is otherwise if the transaction is 
shown to be @ mere sham.—BANQUE 
CANADIENNE NATIONALE v. TENOHA, 
[1927) 4 D. L. R. 665.—CAN. 


PART I. SECT. 5, SUB-SECT. 2.—A. 


sn. Not receiver of company—Alleged 
fraudulent preference mate before re- 
ceiver appointed.J—Fox v. NIPIsSSING 
Ry. Co., GOOPERHAM Uv. NIPISSING Ry. 
Co. (1881), 29 Gr. 11.-—CAN. 


PART I. BETS . Serena 2.— 
° a e 

sp. Secured creditor.|—If the se- 
curity of a secured creditor is sufficient 
to satisfy his claim in full he cannot 
bring action under Fraudulent FPre- 
ferences Act, ht. S. S., 1920 (a. 204).— 
BARRETT v0. BARON, [1925] 1 D. L. R. 
474: [1925] 1 W. W. R. 87; 19 Sask. 
L. R. 207; 5 C. B. i. 448.—CAN., 

sq. S. P. McCLEAN v. RATEKIN 
(Sask.), [1926] 4 bD. L. R. 174; [1926] 
2 W. W. i. 671.—CAN. 

st. Not creditor advising conveyance.) 
—BLACKLEY tv. KENNY (1889), 16 
A. R. 522.—CAN. 


PART I. SECT. 5, SUB-SECT. 2.— 
D. (c). 





m i. .}—Plitf. suing for a tort, 
such as slander or malicious prosecu- 
tion, is not a creditor of deft. until 
he bus recovered judgment in the 
action, & has no status to impeach a 
conveyance as fraudulent against him, 
even though it was made because of 
the threatened action.—FIsnger  v. 
KOWSLOWSKI (1913), 25 W. L. R. 417: 
5 W. W. R. 91; 13 D. L. RR. 785; 23 
Man. L. R. 769.—CAN. 


m ii. ———.]}—A judgment. creditor 
may in his own namo maintain an 
action to set aside a conveyance as 
fraudulent & void, without having 
a lien by virtue of an execution in the 
hands of the sheriff.— Brown v. WRIL, 
CAN 4D.L.R. 218; 610.L. R. 55.— 





sw. Judgment for alimony.|-~Where 
a wife, having obtained a judgment for 
ermanent nony, brought an action 
have a release exccuted by the 
husband set aside & the transaction 
declared preferential, fraudulent, & 
void, under Fraudulent Conveyances 
Act, R. S. O., 1914 (c. 105) -—Held : 
even if pltf. was not her husband’s 
creditor she could nevertheless bring 
an action, for under sect. 3 “* creditors 
& others ’’ were protected.—SHEPHARD 
v. SHEPHARD, [1925] 2 D. lL. R. 897; 


Cases 547—844a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part Il—Conveyances Impeachable by Subsequent 
Purchasers under Statute. 


547. Add. Annotation :—Mentd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 

561. Add. Annotation :—Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


594. Add. Annotation :—As to (1) Refd. Bird v. ! 


I. R. Comrs. (1924), 12 Tax Cas. 785. 
604a. Settlement with uses in remainder.] — Held : 


619a. 


780. 


fraudulent against a purchaser.—ANON. 
(1606), Lane, 22; 145 KH. R. 267. 


.|—HEISIER v. CLARKE (1709), 2 Hg 
Cas. Abr. 46; 22 EH. R. 41, L. C. 


Add. Annotation :--—Mentd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 





Part IIl—Conveyances Impeachable from Position 
of Parties. 


807a. —-—.|— A conveyance by a weak man for a 
small consideration set aside.—-CLARKSON v, 
JIANWAY (1723), 2 P. Wms. 2083; 24 FE. R. 


700, L. ©. 
Aunblal ions: --—Consd, Cray v. Mansfiold (1750), 1 Ves. Sen. 


which enabled the exercise of an independent 
will. Independent legal advice is not the 
only way in which the presumption can be 
rebutted; & the presumption may be 
rebutted even if the advice, when given, 


‘ Hawes v. Wyatt (1790), 2 Cox, Eq. Cas. 263 : : ana 
TO, mein. Hawes Watt (1190). 8 Cor dao was nob, ee 7 ORLAH v, SHATE 
831a. Deed not fully explained to donor.|/— LJ.P@1:1 101 191 ee ae | 7 ‘ 
PHILLIPSON v. KeRRY (1863), 32 Beav. 628 ; PC ~U. 15 e D121; 45 TL. R. 1, 
9L. T. 40; 11 W. R. 1084; 55 BE. R. 247, pets 


Annotation : -—Apld. Ellis v. Ellis (1909), 26 T. L. R. 166. 

834a. .|—A voluntary gift will be set aside 
when the relations between the donor: & the 
donee have at, orshortly before, the execution 
of the gift been such as to raise a presumption 
that the donee had influence over the donor, 
unless the donce discharges the onus of prov- 
ing that the gift was the spontaneous act 





844. 


844a. - 


Add. Annotation :—Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


-| —-GREENLAW v. Kina (1841), 
L. J. Ch. 129; 5 Jur. 18, 1. ©. 


10 





Annotations :—Refd. Liewellyn v. Badeley (1842), 1 Hare, 


527 ; 
Beaden »v. King (1852), 

(1859), 28 L. J. Ch. 4484; 
App. 


Walsingham v. Goodricke (1843), 3 Hare, 122; 
9 Hare, 499; Boyd v. Barker 
Guest v. Smythe (1870), 5 Ch. 
Fenner v. L. & S&S. kk. Ry. (1872), L. R. 7 





i - 553, 1. 3 
of the donor, acting under circumstances Q. 1. 767. 
56 Of L. RR. 555; affg., [1924] 3 3D. LR. 84; [1925) 1 W. WL. ht. p ii. &: illiterate. |—-Conveyances 
D.L. R. 566. —CAN. 834.—CAN. Bie. aside on grounds of improvidence, 


o (p. 223) ii. 
PART I. SECT. 6, SUB-SECT. 2.—B. 





be (p. ik i. rf paca ee a (p. 223) i, : 

creditor.) —An execution creditor, who ; Sana 7} —K 

sues to sct aside a transfer by bis SHAW, [1927] 3 D, L. R. 1185 5 11927) 
debtor on the ground that it is fraudu- ; mee W.R. 494, 31 Sask. L. R. 593. 
lent against creditors, is not obliged to og x 

sue on behalf of all other creditors of 8 (p. 223) ii. -— -———.]— BROWN ». 


debtor as well] as himself. Origin of 








ae 


OV naineA (SHER). 927] 4D. L. R. 
607: [1927] 3 W. W. 


. 328. oa 


R. 218; 61 


& want of proper professional advice.— 
SHTANAGAN ¥. SITTANAGAN (1884), 7 
O. RK. 209.—CAN. 

ri. -—— Deaf & illiterate--Onus of 
proof.]—Action to set aside a con- 
veyance obtained from an old woman 
who was deaf & unable to write, & 
who had no relatives or fricnds, by 
the reeve of the township in which 


-]—KUSHNER 


the distinction in this respect between 
execution creditors & simple contract 
creditors reviewed.—ST. GREGOR MERt 
CANTILE Co. v. HALBACH & BANK OF 
MON!IREAL, [1927] 1 D. L. R. 761; 
[1927] 1 W. W. R. 247; 21 Sask. L. RK. 
315.—CAN. 


PART I. SECT. 6, SUB-SECT. 2.— D. 


h i. ——-..]}—Semble: in an 
action under Fraudulent Preferences 
Act, R. S. S., 1920 (c. 204), the onus 
is always on pitf. of proving debtor’s 
insolvency.—MCLEAN  t.  RATEKIN 
eek. [1927] 4 D. L. R. 739; [1927} 

W. RR. 444; affd., Sean 2D. LR. 





ier : 11938) 2W.W. RR. 421; S.L. i. 
633; 10 C. B. R. 50. GAN. 
o (p. 223) i. -}—In an 








ation to set aside as fraudulent against 
creditors a transfer between sisters :— 
Held: the cts eye evidence 
necessary to meet the m@ facie case 
which pltf. establishe by showing a 
transfer between near relatives in cir- 
cumstances of suspicion, had been 
supplied.— LUNDQUIST v. Pura, [1925] 


WEIL, [1927] 4 D. L. 
O. L. R. 55.—CAN. 


& (p. 223) iii. - —— .]-- KUSHNER 
v. *AWABINKL (Sask.), [1927] 4D. L. R. 
697; [1927] 3 W. W. R. 328.--CAN. 


PART II. SECT. ie \asueaiea 2.— 
. (a). 
5721. Necessity for valuable considera- 
tion. |— Dor a Ue oor v. McCRAE 
(1842), 6 O. S. 502.—CAN. 


PART III. SECT. 1. 


li. ——- Grantor without business 
experience.J—Held: the instruments 
were void in oquity.— EDINBURGH LIFR 
ASSURANCE Co. v. ALLEN (1871), 18 
Gr. 425.—CAN. 


p i. Grant in consideration of 
maintenance for life.}—A woman, 69 
years old, transferred land to defts. in 
consideration of her maintenance for 
life, whicb transfer the Supreme Ct. of 
Tasinania on her death set aside as 
procured by undue influence :-—Held : 
the transaction was properly set aside. 
—WATKINS v. COOMBES (1922), 30 
OC. lL. R. 180.—AUS. 


TAQ 











she lived, & who was well known as 
a justice of the peace, & an active, 
shrewd business man, engaged in many 
enterprises :—Held: the onus was not 
on deft., & pltf. must prove her case.—- 

~ean v. MILNE (1884), 5 O. R. 100. 





Onus of proofe]—The fact 
that. doft. .. who had set up the defence 
of fraud to an action on a guarantee, 
proved that he could not read or write 
the English language, that in which 
the guarantee was written, was held 
not to be sufficient of itself in ue 
present case to raise such a primé faci 
presumption of fraud as to justify the 
trial judge in plac on pltf. the 
burden of proving a tively that 
that portion of the dOCHInent. which 
deft. attacked, was in fact read over 
to him & that he understood the same. 
956; [1928] 3 W. W. R. 447.—CAN. 


cig III. SECT. 2, areca 1. 


(p. 259) i. ——.]—PLAE 9. 
Rayon eat), {1927] i. D. re R. 
389; 80. 181.— CA 


Vol. XXV.—Fraudulent and Voidable Conveyances. Cases 845—964a. 


845. Add. Annotation :—Consd. 
v. Shaik Allie Bin Omar, (1929] A. C. 127. 


-]—If a legatee agrees to sell to the 
exor. of the will his legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction.— 
fe BIEL’s ESTATE, GRAY v. WARNER (1873), 
42 L. J. Ch. 556; 28 


895a. 





L. R. 16 Eq. 577; 
L. T. 835; 21 W. R. 808. 


Annotation :—Refd. Harloe v. Harloe (1875), 44 L. J. Ch. 512. 


PART III. SECT, 2, SUB-SECT. 2.—B. 


sx. Onus of proof—-On party alleging 
fairness of transaction—Sale by parent to 
gson.}—In an action hy a father against 
his son to sot aside a transfer on tho 
ground of fraud, where admittedly no 
pecuniary consideration passed at the 
time, the father could not speak 
English, the solr. who drew the transfer 
spoke only english: & the document 
was in English, & the father was 
entirely dependent on the son _ for 
information as to what was said & 
done, the burden of proof was held to 
be upon the son that his father knew 
well the nature & effect of the instru- 
ment.—IWANCHUK . IwANCHUK 
(Alta.), [1919] 3 W. W. BR. 363; 48 
D. L. R. 381.--CAN. 


PART III. SECT. 2, SUB-SECT. 2.—F. 

sy. When presumed—Husband in 
impatred hysical & mental condition— 
Wife with business ability. }---MoCar- 
FREY v, MCCAFFREY (1891), 18 A. R. 
599.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—M. 

az. Fiancée & fiance’s father.}—Where 
shortly after the death of assured the 
beneficiary, his flancée, assigned to 
his father, without consideration, all 
her interest in tho peer & the benefits 
thereof :—Held : in the circumstances 


Inche Noriah 


she should be declared entiticd to the 
insurance money.— REDMOND v. BOUEY 
(Man.), [1927] 1 D. L. R. 1057; [1927] 
1W.W.R. 386; affd., (192814 D.L. R. 
806; (1928) 3 W. W. R. 345; 37 Man. 
L. R. 458.—CAN. 


PART III. SECT. 3, SUB-SECT. 1. 
ri. »}—Pltf. purchased land from 
deft. Subsequently pltf.’s husband 
having been convicted of a crime & 
sentenced to imprisonment, deft. 
induced pltf. to retransfer the land to 
him :—Held : pltf. having beon imposed 
on, & having conveyed the land for 
less than the real value thereof & 
without independent advice, the trans- 
fer should be set aside.—CoLr 1. 
HUNTER (1911), 1 W. W. R.314.—CAN. 
928 iii, —— ----MOLMACHERN ?. 
SOMERVILLE, MOCKACHERN ». WHITE 
(1876), 37 U. C. R. 609.—CAN. 


PART III. SECT. 3, SUB-SECT. 2.—A. 

935 i. Principles of relief—Presump- 
tion of incapacity.}—Expectant heirs 
& reversioners need to be protected 
against the consequences of their own 
improvidence in dealing with designing 
mon.—MorkY v. TOTTEN (1857), 6 Gr. 
176.— CAN. 


PART III. SECT. 4, SUB-SECT. 3. 
ec i, —-— -———.])—PIltf. a person of 
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909a. ——.]—DEANE v. RASTRON (1792), 1 Anst. 
64; 145 BH. R. 801. 


964a. Purchase by devisee—Representation that 
defective will duly executed.|—-BRODERICK v. 
BRODERICK (1713), 1 P. Wms. 239; 24 
KE. R. 369, L. C. 


Annotations :—Refd. Baugh v. Price (1752), 1 Wils. 320. 
Mentd. Clifton v. Cockburn (1834), 3 My. & K. 76. 


little or no business ability, who was 
possessed of a life interest in a capital 
sum of considerable umount, had been 
adjudicated bkpt., & under threat of 
his creditors to realise the l'fe interest, 
had approached deft., a money-lender, 
for assistance. Notwithstanding the 
business ignorance of pltf. & the 
financtal straits in which he was placed, 
of which deft., by reason of previous 
transactions with him, must havo been 
well aware, & without pltf., being 
independently advised, a sale of the 
life interest to deft. was arranged at 
w figure considerably under its real 
value. In un action brought some 
eleven years later to have the trans- 
action set aside :—J/eld: although 
inadequacy of consideration for a 
transaction is not of itself sufficient to 
give rise to a presumption of undue 
influence, the surrounding circum- 
stances in the present case were 
sufficient to show that plitf. was in the 
hands of deft. & the subsequent delay 
m bringing action, & the conduct, by 
pitf., in effecting further insurance In 
iursuance of the transaction having 

ken place, while pltf. vet remained in 
ignorance of its impeachable nature, 
did not amount to a confirmation & 
sume should be set. aside.—HaARnis r, 
RICHARDSON, [1929] N. ZL. RR. 668.— 


Cases 17—175b. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


FRIENDLY SOCIETIES. 
Part I!l——Unregistered Societies. 


17. Add. Annotation :—As to (3) Refd. Greenberg v. Cooperstein, [1926] Ch. 657. 


Part IV.— Collecting Societies. 


Add. Annotation :—Apld. Bell wv. Harker 


(1927), 91 J. P. 189. 


35a. --—~.|—-Industrial Assurance Act, 1923 (c. 8), 


s. 26 (1), applies whether the transaction 
involves transfer of the whole membership 


or intcrest of the assured, or of only one | 


policy out of several, & whether the trans- 
feree is or is not already a member of, or a 
person assured with, the new society.— 
BELL v. HARKER, [1928] 1 K. B. 368; 97 
L. J. K. B. 155; 188 L. T. 226; 91 J. P. 189; 
4417. L. R. 38; 25 L. G. R. 5053 28 Cox C. C. 
451, D.C. 


Part XIl—Officers. 


109a. Agent—-Termination of employment-——-Under 


amended rules.|—Pitf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so Jong as their conduct was satisfactory. 
After pltf. reached the age of sixty-five defts. 
altered their rules, by providing that agents 


should be compulsorily retired at the age of 
sixty-five, & defts. terminated pltf.’s employ- 
ment :—Held: as the rules, on the face of 
them, were alterable, pltf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment.—PAGE v. LIVER- 
POOL VICTORIA FRIENDLY SociETy (1927), 
43 T. L. RR. 712, C. A. 





Part XIIl_—Membership. 


188. Add. Annotation :-—Apld. R. v. Lancashire 


JJ., Ex p. Tyrer. [1925] 1 K. B. 200. 


155a. ——-- What must be disclosed to directors.}— 


On the construction of Geo. 3, c. Ixxiii., by 
which the Customs’ Annuity & Benevolent 
Fund was established, & of the rules made 
under the authority of that Act :—Held: 
(1) in appointing a “‘ nominee ”’ of a sub- 
scriber’s interest in the fund the directors 
ought to be informed for what purpose the 
nominee is appointed & to whom money is 
to be paid. This may be done by the 
instrument appointing the nominee or by 
some other instrument signed by the sub- 
scriber. or by his will; (2) Semble: a 
‘* nominee ”’ may be a person who is intended 
to take as a trustee for others.—URQUHART v. 
BUTTERFIELD (1887), 37 Ch. D. 3573; 57 


L. J. Ch. 521; 57 L. T. 780; 86 W. R. 376; ) 


47T. L. R. 161, C. A. 


Industrial Assurance Act, 1923 (c. 8), 
s. 39 (2) :—Held: (1) the words in sect. 4 (1) 
“relating to payments on the death of 
children ’’’ were merely descriptive of the 
group of sects. in the 1896 Act headed ‘“‘ Pay- 
ments on death of children,”’ & did not limit 
those sects. in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
provision in each policy had no legal offect 
at all, & it could not be contended that in 
fact the co. did not insure for more than the 
statutory amount; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance co. did not insure from the time only 
when the policies were taken out, but (Lorp 
HEwartT, C.J.) cither insured on every 
occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force.—HARKER v. 
BRITANNIC ASSURANCE Co., Lip., [1928] 


155b. -_—- Who may be nominee—Trustee.] - 
URQUHART v. BUTTERFIELD, No. 155a, ante. 


175a. Insurance of child for more than statutory 
amount.|—Resps., an industrial assurance 
issued three policies of insurance 


1K. B. 766; 97 L. J. K. B. 359; 188 L. T. 
395; 91 J. P. 51; 44 T. L. R. 248; 72 
Sol. Jo. 121; 26 L. G. R. 186; 28 Cox, OC. C. 
475, D. C. 


an. Benevolent association incorporated 


co., : : Annotation :—As to (2) Distd. Hirst v. Liverpool Victoria 
in respect of the life of a child, for Friendly Society, Clark v. London & Manchester Assce. 
sums which aggregated more than the Co. (1929), 73 Sol. Jo. 832. 

statutory maximum, though each was for 175b. -—-— Proviso in policy limiting sum assured.] 


a sum less than that maximum. Each 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such payments exceeded 
the statutory maximum. On a oe tis 
within 


—Htrst v. LIVERPOOL VICTORIA FRIENDLY 
SoOcIETY, CLARK v. LONDON & MANCHESTER 
ASSURANCE Co. (1929), 73 Sol. Jo. 882; 93 
J.P. Jo. 796, C. A. 3 reversing S. 0. sub nom. 
Re Hirst & LIVERPOOL VICTORIA FRIENDLY 
Society, 73 Sol. Jo. 748. 


having committed an offence 
under Charitable Associations Act, v. WINNIPEG MUSICIANS ASSOOCN., 
PART XIII. SECT. 4, SUB-SECT.2.—C. "gag. 1913 (c. 27)—Validity of [1927] 1 D. L. R. 57; 36 Man. L. RB. 
bye-law as to nomination.}-——-THEOBALD 163; [1926]3 W. W. R. 337.—CAN, 


Vol. XXV.—Friendly Societies. 


cas SE Tet ea v. WLLLIAMS (1842), 3 Q. B. 
33 2 Gal. & Dav. 621; 11 L. J. Q. B. 210; loon Lat a qed 
6 J.P. 685; 6 Jur. 1012; 114 BR. 565. | 277. Add. Annotation :—Mentd. Palmer v. Crone, 


Annotations :—Mentd. Maguus v. Hall (1843), 8 J. P. 71; 
Er p. Payne (1849), 18 L. J. Q. B. 197. 


Cases 224a-—-430. 


Part XVIII.—-Disputes. 


[1927] 1K. LB. & 


Part XIX.— Offences, Penalties and Proceedings. 


322. Add. Annotation :—Consd. Fishwick v. Gyani, [1925] 1 Kk. B. 617. 


Part XXII.—Dissolution. 


430. Add. Annotalions :—-As lo (1) Refd. J. R. 
Comrs.v. Soc. for Relief of Widows & Orphans 
of Medical Men, I. BR. Comrs. v. 


PART XIX. Beers es SUB-SECT. 1.— 
- (a). 

sb. Action for libel—Whether — proof 
of special damage necessary.J—Held : 
pitfs. were cutitled to maintain an 
action to recover damages for defama- 
taon of the society as such; it was 
unnecessary, in the case of uw trading 
corpn., society or partnership, to allege 
& prove special damages where 
defamatory words were spoken or 
written of the corpn., society or partner- 
phip, im relation to its trade or busi- 
ness; & damages limited to the injury 
done to the jomt adventure might be 
awarded without proof of special 
damage. —L[RISH PROPLES ASSCK. Co. 
rn. DUBLIN Crry ASSCE. Co., [1929] 
1. ht. 25.—IR. 


PART XX. SECT. 3. 


SC. Right to secede.J—In the ubsence 
of statutory provisions there is no 
power in a branch lodge of a friendly 





Medical 


socicty to secede from the order to 
which it belongs, unless the power 1s 
expressly conferred by the rules of the 
society. Semble: even if the rules 
give a right to secede, there is no 
practical method of doing so, unless 
machinory is provided for the purpose. 
—INDEPENDENT ORDER OF ODDFEL- 
LOWS v. INDEPENDENT ORDER OF 
OPDFELLOWS BON ACCORD LODGE 
No. 11, [1901-3] S. A. L. KR. 62.—AUS. 


sd. Effect of secession—On pronerty 
d> funds.|—~A mero night to secede 
does not confer a power in the seceding 
lodge to take uway the funds con- 
stituted under the rules of the order. 
A rule of a friendly society providing 
that a lodge which 1s expelled shall 
forfeit its property to the ruling 
authority of the society is not ultra 
wmres.— INDEPENDENT ORDER OF ObDD- 
FELLOWS v. INDEPENDENT ORDER OF 
ODDFELLOWS Bon Accornn LopGEr 
No. 11, [1901-3] 8S. A. L. Rt. 62.—AUS. 
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tharitable Soc. for West Riding of Yorkshire 
(1926), 42 TT. L. R. 6123 1. R. Comrs, v. York- 
shire Agricultural Soc., [1928] 1 kK. B. 611. 


sf. Secession by Scottish branch of 
English sociucly—Refus il to grant cer- 
fificale of  secesston— Jurisdiction of 
Scottish courts,|-—-Vhe Scottish branch 
of a friendly society, whose regintored 
office was in Kngland but whose rules 
had been recorded in Seotland, resolved 
to pecede from the parent body, & 
apphed to the secretary of the society 
for a certificate of recession in order 
that the branch might be registered us 
a separate socicty in Seotland. The 
certificate having been refused, the 
branch brought @ petition, under Ct. of 
Session (Scotland) Act, 1868 (c. 100), 
8s. 91, for an order on the socicty to 
grant a certificate :—J/eld: the ct. 
bad jurisdiction to entertain the peti- 
vion, & procedure by way of a summary 
petition under sect. 91 was a convenient, 
& practical method of invoking the ad 
of the ct.—Sons OF TEMPERANCE 
ERIENDLY Socirry, [1926] 5. C. 418.— 


Cases 76—387. ENGLISH AND EMprre Dicest SUPPLEMENT. 


GAME. 
Part 1V.—Persons having Rights over Game. 


76. Add. Annotation :—Refd. Swayne v. Howells (1926), 43 T. L. R. 14. 


Part VI.—Remedies for Infringement of Rights. 


142. Add. Annotation :-—Refd. Andrews v. Carlton poachers charged with violence. —Iht.  v. 
PHARCE (1929), 21 Cr. App. Rep. 79, C. C. A. 


(1928). 93 J. P. 65. 
299. Add. Annotation :—Consd. Farey v. Welch, 


247a. Summing up—Necessary contents.] -- There 
must be a careful direction to the jury on the [1929] 1 K. B. 388. 


nature of common enterprise in the case of 


Part VIl.—Gamekeepers. 


354. Add. Annotation :—Refd. Barnard v. Evans, [1925] 2 K. B. 7094. 


Part VIII.—Licences. 


387. Add. Annotation :—Refd. Clark v. Westaway, [1927] 2 K. B. 597. 


PART IV. SECT, 4. 
fi. —~—- .J—-h. tv. Syumoy, [1929] 1 DJL. 2.307; 50 Can, Crim, Cas, 389.—CAN. 


Vol. XXV.—COnses 1—64. 


GAMING AND WAGERING. 
Part |.—Gaming and Wagering Contracts Generally. 


Beck v. 
Refd. Kennedy 


1. Add. Citation :—69 Sol. Jo. 824. 

2. Add. Annotations :—Apld. Ellesmere v. Wal- 
lace, {[1928] 2 Ch. 13; Weddle, 
Hackett, [1929] 1K. B. 321. 
v. Thomassen, [1929] 1 Ch. 426. 

5 Add. Annotation :—Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

7. Add. Annotation :—Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

13. 


Add. Annotations :—Folld. Barnett v. Sanker 
(1925), 41 T. L. B. 660. Consd. Ironmonger 
v. Dyne (1928), 44 T. T.. 1. 497; Ellesmere v. 
Wallace, [1929] 2 Ch. J. Refd. Cooper vw. 
Stubbs, [1925] 2 K. Bb. 753; Weddle, 
Beck v. Hackett, [1929] 1 K. B. 321. 


15. Add. Annotation :—Consd. Ellesmere vv. Wal- 


15a. 
15b. 


15¢e. 


lace, [1929] 2 Ch. 1. 


Limited to two parties. |—ELLESMERE (HARL) 
v. WALLACE, No. 15c, post. 

Agreement to refer betting disputes to arbitra- 
tion.|—-Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable.—JOE LEE, LTD. v. DALMENY 
(LORD), SAME v. TATTERSALL’S COMMITTEE, 
{1927] 1 Ch. 300; 96 L. J. Ch. 174; 136 L. T. 
3753; 43 T. L. R. 119; 71 Sol. Jo. 20. 
Contract between Jockey Club & racehorse 
owner.}—(h) At the invitation of the Jockey 
Club, which was issued subject to the Club’s 
Rules of Racing, deft. nominated a horse for 
two races, namely, (a) the Peel Handicap, 
& (2) a long course Selling Plate of 200 
sovereigns. The horse did not run in either 
race. In an action by E. on behalf of lim- 
self & the other members of the Club, the 
trustees of the Club & W. & Sons as stake- 
holders, to enforce payment by the deft. 
of the entrance {ees or the part of them agreed 
to be forfeited :—Heid: the contracts for the 


two races, which were between the Club & 
deft. & not between the various entrants 
inter se, were in neither case by way of gaming 
or wagering within Gaming Act, 1645 (c. 109), 
s. 18, & the Club were entitled to recover 
from deft. the amount of the fees agreed to 
be forfeited im the two races. 

(2) There cannot be more than two parties 
or-two sides to a bet (RussELL, L.J.).— 
LELLESMERE (HARL) v. WALLACE, [1929] 2 
Ch. 1; 98 L. J. Ch. 177; 140 L. T. 628; 45 
T. lL R. 238; 73 Sol. Jo. 1438. C. A. 


15d. Transactions in foreign currencies. — IRoN- 


MONGER & Co. v. DYNE (1928), 44 T. L. BR. 
497, C. A. 


Annotation :—Consd. Weddle, Beck v. Hackett (1928), 45 
T.L. R. 67. 


26. 


Add. Annotation :—Mentd. James v. British 
General Insce., [1927] 2 K. B. 311. 


47. Add. Annotation :—Distd. Ellesmere v. Wal- 


lace, (1929| 2 Ch. 1. 


51. Add. Annotation :—Distd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


52. Add. Annotation :—Distd. Ellesmere v. Wallace, 


[1929] 2 Ch. 1. 


53. Add. Annotation :—Distd. Ellesmere v. Wallace, 


55. 
58. 


62a. 


64. 


[1929] 2 Ch. 1. 

Add. Annotation :—Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

Add. Annotations :— Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407. Refd. Richardson 
v. Moncrieffe (1926), 43 T. L. R. 32. 

——-- —-—-.]|—-An agreement by debtor to pay 
a debt resulting from a betting transaction :— 
Held: to be enforceable, although obtained 
under the threat that, notwithstanding ct. 
proceedings were pending, he would be 
reported to Tattersall’s.—BUxTON v. CuM- 
MING (1927), 71 Sol. Jo. 232. 


Add. Annotaliwon :—Distd. Hyde v. Tyler 
(1926), 42 T. L. R. 442, 


PART I. SECT. 1. 

1 i. Distinguished from speculative 
trunsactions.|—The mere fuct that a 
transaction is speculative does not 
make it a w: oue.— KANWAR 
BHAN-SUKHA NAND v. GANPAT Jtal- 
Ram JIwan (1926), I. L. R. 7 Lah. 
442.—- IND. 


10 i. Severable contracd.)—Pitt. & 
deft. entered into an agreement 
whereby pltf. was to train decft.’s 
horses for trotting, & deft. was to pa 
£2 per week for each horse, give pitf. 
one-fourth of stakes won, & further, 
when a horse was in a race & had 
& reasonable chance of winning, deft. 
was to put £5 on the totalisator & pay 
to pitt. any dividend received :—Held : 
(1) an agreement by an owner to pay 
to his t one-fourth of the stakes 
won was valid & enforceable; (2) tho 
term of the contract whereby invest- 
ment was to be made on the totalisator 
by deft. in pitf.’s interest was unlawful ; 
ae lawral nthe ae oF fetes bei 

Tevy, e pro ng 
independent, & the lawful promises 
capable of enforcement.—-WILSON 

v. Hoearrn, [1927] N. Z L. It. 332.— 





d i. -]—WILSON v. HOGARTI, 
No. 10 i, ante.—N.Z. 


sa. Agreement for payment of 
differences—Arising oul of wagering 
contract.j}—Where a forward contract 
for the purchase & sale of goods is void 
on the ground of wagering under Con- 
tract Act, s. 30, a subsequent cross 
contract, as a result of which the 
differences payable under the original 
wagering contract are settled, is void 
under Bombay Act III. 1865, 5s. 1.— 
JIVANCHAND GAMBHIRMAL, ETO. %. 
LAXMINARAYAN GANESHRAM (1925), 
I. L. R. 49 Bom. 689.—IND. 


sb. Agreement by racehorse owner to 
ay trainer share of stakes 
a eon v. HoGARTH, No. 10 i, ante.— 


60. Contruct to buy & sell on margin— 
Onus on defendant tu prove illegal.j}— 
Defts., Toronto merchants, engaged 
pltfs., Chicago brokers, to buy & sell 

in in Chicago on margin, which the 

ter did, advancing them money for 
which they sued. Defta. having re: 
to settle for losses sustained ;-~ Held: 
assunol the State law tuo be that if 
the contract was to deal in such a 


755 


won. }—. 


way that only the differences in prices 
should be settled according to th 
& fall of the market, & no grain be 
eithcr delivered or accepted. the con- 
tract. would be a gambling contract & 
legal, it lay on defts. to establish 
clearly that such was the character of 
the dealing.— Rick v. GUNN (1881), 4 
O. it. 579.—CAN. 


PART I. SECT. 3, SUB-SECT. 1.—C. 


55 i. Forbearance to post as 
defaulter.J—A wagering contract under 
Indian Contract Act is void to the 
extent that no ct. will enforce such a 
contract, but it is not illegal. <A col- 
lateral agreement, therefore, based upon 
a transaction which was originally a 
wagering transaction, is not on that 
account illegal. 

A cheque arising out of a betting 
transaction, but given in consideration 
of a person’s promise to re m. 
poses the drawer of the cheque 

efore the Turf Club, & having him 
declared a defaulter, is valid, & for 
good consideration. — BANVARD _ ». 
eae (1928), 1. L. R. 7* Kan. 363.— 
IND. 





Cases 64a—243. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


64a, —-— ———.]-—Pltf. backed a horse with deft. 
for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
or at 33 tol. The parties agreed to refer the 
question to Tattersall’s Committee. The 
Committee decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft. had agreed to 
abide by the decision of the Committee :— 
Held: as the parties only referred to Tattcr- 
sall’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft. for good 
consideration to pay such sum as the Com- 
mittee might find to be payable, the action 
failed.—Hypr v. TYLER (1926), 42 T. L. R. 
652; 70 Sol. Jo. 856, C. A. 


70. Add. Annotation :—Apld. Ilyde v. ‘Tyler 
(1926), 42 T. L. BR. 442. 


Agreement to compromise action.|—A 
mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement.—BURRELL & SON uv. 
LEVEN (1926), 42 T. L. R. 407. 


76. Add. Annotation :—As to (1) Consd. Ellesmere 
v. Wallace, [1929] 2 Ch. 1. 


83. Add. Annotation :—Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

94. Add. Annotation :—Refd. Ellesmere v. Wallace, 
[1929] 2 Ch. 1. 

98. Add. Annotation :—Refd. Ellesmere v. Wallace, 
(1929] 2 Ch. 1. 

107. Add. Annotation :—Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1]. 

130. Add. Annotation :—-Mentd. Campbell  v. 
Pollak, [1927] A. C. 732. 

181. Add. Annotation:—Mentd. Campbell v. 
Pollak, [1927] A. C. 732. 

152. Add. Annotation :—Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

164. Add. Annotation :—-As to (1) Consd. Hum- 
phery v. Wilson (1929), 141 L. T. 469. 

171. Add. Annotations :—Refd. Ramdutt Ramkis- 
sen Dass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. C. 58. Mentd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 

181. Add. Annotation :-—Consd. Carlton Hall Club 
v. Laurence, [1929] 2 K. B. 153. 

182. Add. Annotation :—Consd. Carlton Hall Club 
v. Laurence, [1929] 2 K. Bb. 153. 

185. For ‘‘Gaming Act, 1838” read ‘‘ Gaming 
Act, 1738.”’ 
Add Annotation :—As to (1) Refd. Foster v. 
Driscoll, Lindsay v. Attficld, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. 

Loan to bookmaker for general pur- 

poses of business.]—-A loan to a firm of 


70a. 





188a. 








188b. 


189. 


191. 
192. 
208. 


205a. 


213. 
224. 


226. 
229. 
239. 


240. 


business & charged by deed on the asscts of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being ‘“‘ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting’’ within 
Gaming Acts, 1710 & 1835.—HUMPHERY v. 
WILSON (1929), 141 L. T. 469; 45 T. L. R. 
535, C. A. 


-|—Money lent in England on a security 
with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an Iinglish Ct.— 
JARLTON HALL CLUB v. LAURENCE, [1929] 2 
Kk. B. 153; 98 L. J. KK. B. 305; 140 L. T. 
534; 45 T. I. R. 195; 73 Sol. Jo. 127, D.C. 


Add. Annotations :—Refd. Hill v. Fox (1858), 
31 L. T. O. 8.118; Foster v. Driscoll, Lindsay 
v. Attfield, Lindsay v. Driscoll, [1929] 1 K. B. 
470. 


Add. Annotation :—Apld. Humphery v. Wilson 
(1929), 141 L. T. 469. 

Add. Annotation :—As to (2) Apld. Humphery 
v. Wilson (1929), 141 L. 'T. 469. 

Add. Annotations :—As to (1) Consd. Elles- 
mere, Marl v. Wallace, [1929] 2 Ch. 1. As 
to (2) Apld. Carlton Hall Club, Ltd. v. 
Laurence, [1929] 2 K. B. 153. Consd. 
Humphery v. Wilson (1929), 141 L. TI. 469. 


}—Pitf. & other players of 
chemin de fer took it in turn to be croupicr 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game. 
having Jost £500, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pltf. &/or other persons. In an action 
on the cheque :—Held: a payment to a 
winner at gaming, or to a person who accepted 
payment tor winners, in the form of a cheque 
was void & unenforceable, & the action failed. 
—RICHARDSON v MONCRIEFFE (1926), 43 
T. L. BR. 32. 

Add. Annotation :—Consd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 

Add. Annotation :—As to (1) Refd. Re Wilson, 
Ex p. Salaman v. Keith, Prowse (1925), 133 
L. T. 814. 

Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
Add. Annotation :—Reid. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

Add Annotations :—Folld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2K. B. 153. 

Add. Annotations :—Apld. Carlton Hall Club 
v. Laurence, [1929] 2 K. B. 153. Refd. Soc. 
Anon. des Grands Etablissements de Touquet 
oe v. Baumgart (1927), 96 L. J. K. B. 
789. 














bookmakers for the general purposes of the 243. Add. Annotations :—Folld. Soc. Anon. des 
PART I. SECT. 4, SUB-SECT. 2. come Cr dive pucines re eiyon by one PART I. SECT. 7, SUB-SECT., 3. 
h i. .}—Where deft. sold for piayer to another player lor money 
pltf. horses za by pltf. at a raffo, & advanced to enable the former to 8 i, Contract to buy & sell on 


es in.J—PEARSON v. CARPENTER & 
received the purchase money :—Held: continue the game, such cheques will ™@79™".]- Ps 


th ltf. had obtained th illegal consideration. ‘ 
eeu ee Ne If in an action brought on such 8 ii. 


horses b gambling 





Contract not speculative 


y JAMIESON vv. . roe 
‘ i . GC. R. 282.— cheques the evidence discloses tho ‘ransaction on part of plaintiff.}— 
oan ee (1856), 14 U.C. R illegal consideration the trial judge WOODWARD & mk LTD. 1. KOEFOED 


sooty Sin tho actions oven iu (020) TA ast fn. 
PART I. SECT. 6, SUB-SECT. 1. GooGIne ’. Momninow, NossTaD LER. 3 W. W.'R. 232.—CAN. 


181 iii. ——.}— Where during a 1203; [1925] 2 W. W. R. 


5}2D.L. R. 
75.—CAN. 


245a, —-—- —— 


247. 


251. 
202- 


253. 


254, 


255a. —— - --—- ——.]—The questions whether 


260. 


PAH Li. SKULL. 1, SUB-SKUL. IL. 


252 i. 
admission money.J—A person hired a 


Vol. XXV.—Gaming and Wagering. Cases 243—278. 


Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Laurence, 
[1929] 2 K. B. 158. 


Add. Annotations :---Folld. Soc. Anon. des 
Grands Etablissements de ‘Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2K. B. 153. 


-~—.]|—Where money is lent in 


a foreign country for the purposes of gaming 
& gaming in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
& sue as for money lent to deft.—SocttTE 
ANONYME DES GRANDS ETABLISSEMENTS DE 
TOUQUET PARIS-PLAGE 1. BAUMGART (1927), 
06 L. J. WK. OB. 789; 136 L. T. 799; 48 
T. L. 1. 278. 


A ae :-—Consd. Carlton Hall Club v. Laurence, [1929] 


edade 


Part Il_—Games, Gaming and Gaming Houses. 


Add. Annotation: —Consd. Ellesmere 17. 
Wallace, [1929] 2 Ch. 1. 


Add. Annotation :—Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 
Add. Annotation : —Consd. EYlesmere v. Wal- 
lace, [1929] 2 Ch. 1. 


Add. Annotation :—Consd. Kllesmere 7. Wal- 
lace, [1929] 2 Ch. 1. 


Add. Annotation :—As to (2) Consd. R. v. 
Kirby, Parker & Patrick (1927), 20 Cr. App. 
Rep. 12; R.v. O. K. Social & Whist Club, 
Ltd. (1929), 45 T. lL. Lt. 570. 





a house is used for unlawtul gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
s. 3, are for the judge, & not the jury.— 
R. v. Kimpy, Parker & PaTRick (1927), 20 
Cr. App. Rep. 12, C. C. A. 

Add. Annotations :—-As to (4) Refd. Richard- 


ICVUILVE. 
Prizes provided out of 





roses, ctc. 


w nuyiber of devices, | 
If certain 


son v. Moncrieffe (1926), 43 T. L. R. 382. 
Generally, Refd. R. v. Berg, Britt, Carré & 
Lummies (1927), 20 Cr. App. Rep. 38; HR. v. 
O. K. Social) & Whist Club, Ltd. (1929), 45 
T. I. R. 570. 


261. Add. Annotalion :-—Refd. Richardson v. Mon- 


267a. 


275. 


278. 


JTL GUTeLlh LULIUL War 
such as c 
combinations 


crieffe (1926), 43 T. L. R. 32. 


|—Progressive whist, where the 
partners are shuffled as well as the cards, is 
not a game of skill, &, if played for money 
prizes, is an unlawful game.—Q. v. O. K. 
SocraL & Wuist CLus, Lrp. (1929), 45 
PT. i. 1. 5705 73 Sol. Jo. 4513; 21 Cr. App. 
Rep. 119, C. C. A. 


Add, Annotation : —Folld. Bennett v. Ewens, 
[1928] 2 K. B. 510. 


Add. Annotations :—As to (1) Folld. Bennett 
vo Hwens, (1928] 2 Ik. B. 510. As to (2) 
Consd. R. v. Kirby, Parker & Patrick (1927), 
20 Cr. App. Rep. 12. 





ee Oe WVU by LEGO 
RK. 941; [1928] 2W.W. RR. 689; 
aan. Crim. Cas. 189.—CAN 


he LiLrcoa ra) 
ierries, 4 1) 
50 € 


Vv iv 
a May 


hal] for one night, & another hall for 
two nights, & acdvertised that whist 
adtives, open to the public on payment 
of one shilling for admission, would 
be held in the halls on those nights. 
A large number of people attended, & 
prizes were awarded to the successful 
players. The purchase of the prizes 
Was defrayed out of the admission 
money, any balance over being retained 
by the promoter :~—Held: (1) the 
Playing of progressive whist was 
framing, in view of the facts that the 
element of chance predominated in 
the game, & that the prizes were derived 
from the admission money, & it was 
iinmaterial whether the proceedings 
were or were not detrimental to the 
morals of the community ; (2) accused 
had managed, conducted, or carried 
on gaming in the premises, although 
his operations had been restricted to 
three isolated occasions.— BUNTON v. 
MILLER, [1926] S. C. (J.) 120.—SCOT. 


PART II. SECT. 1, SUB-SECT. 2.—E. 


b i. --—.]—R. v. ARNOLD, [1927] 4 
D. L. R. 206; 48 Can. Crim. Cas. 101 ; 
60 O. L. R. 582.—CAN. ° 

f i. - J—TTeid : a machine 
known as the “ Caille Victury Vendor " 
was one to which the prohibition in 
Gaming Machines (Scotland) Act, 
1917 (c. 23), 8. 1 (1), applied.--Univi 
v. MILLER, [1927] S. C. (J.) 87.—-SCOT. 








276 i. Whether dominant element of 


skill. }—Deft. kept for use by the public 
on his premises a number of inachines, 
known by the name of “ Diddler.” 
Any one wishing to use one of these 
Machines purchased from deft. discs 
at, the price of seven for 6d. He 
nserted one disc in a slot & pulled & 
handle, which caused three rollers to 


of these devices stopped opposite a 
pomter on the face of the machine, 
the player won a certain number of 
discs. With these he could purchase 
on the premises certain goods, The 
winning combinations & the odds for 
euch were printed on the front, of the 
machine in view of the player. If 
none of these combinations stopped 
opposite the pointer, the player lost 
his disc. The machine was fitted with 
a control, by which the player could 
stop the rollers, one at a time, & so 
endeavour to obtain &® winning com- 
bination. ‘there were 15 machines on 
the premises. Deft. was prosecuted 
under Gaming Houses Act, 1854, 6. 4, 
that he, bemg the occupier of the 
premises, did use them for the purpose 
of unlawful gammg. The Justice was 
sutisficed on the evidence that the 
inajority of the persons who used the 
machine would be players of less than 
average skill, &, therefore, held that 
the game was one ip which the chances 
were not favourable alike to all players, 
including the owner of the machine, 
& accordingly convicted the deft. :--~ 
Held: the conviction was right. — 
Gorvon tv. DUNLEVY, [1928] J. RR. 595. 
—IJR. 

276 ii. —— .]|—N. v. Lirrrot, [1928] 
3° W. W. R. 60; 50 Can. Crim. Cas. 
244.—CAN. 


276 iti. ——-.]~-The operation of the 
slot machine in question herein, when, 
at least, it is exposed for use with the 
object of gain to the proprietor, & 
operated by his customers, held to be 
n “ mixed game of chance & skill” 
within Criminal Code, 8. 226 (a).— 
R. v. CANApA MINT Co., [1928] 4 
1D. L. R. 539 2 [1928])3 W. W. R.195; 50 
Can. Crim. Cas. $84.—CAN. 
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PART II. SECT. 2, SUB-SECT. 1 


sd. (feneral rule.|}—Wherec a gume as 
played on premises encourages an 
indulgence in all classes of the com- 
munity of the propensity to gamble, & 
is injurious to public morals & a common 
law nuisance, the premiscs aro a 
common gaming house.—DAWSON vw. 
Noe [1926] N. % L. WR. 721.~- 





284 i. Proprietary club—Need not be 
open to public.j—A common gaming 
house is one in which a large number of 
persons are invited habitually to con- 
gregate for the purpose of gaming, & 
it makes no difference that its use is 
restricted to subscribers & members 
of aclub, & it is not open to all persons 
desirous of using 1t.—Jte CITINNIAH 
(1923), L. L. RR. 47 Mad. 426.—IND. 


284 ii. In which noker played.|— 
An incorporated co., the proprietor of 
a “club ” in which membership was 
secured by payment of a periodical 
fee, & where stud poker was played, 
the players being required to buy cards 
from the “ club ” & gum, fruit. candy 
or soft, drinks being supplied on cach 
sale of cards :—IJ/eld: to have been 
properly convicted for heeping a 
common gaming house.—h. v. TRAIN- 
MEN’S CLUB (1926), 45 Can. Crim. Cas. 
231; 20 Sask. L. R. 461; [1926] 
1 W. W. Rh. 830.—CAN. 


c i. Place or office kept for making 
contracts for sale of stocks d goods on 
differences.J—lt. v. TLARKNESS (1905), 
6 QO. W. Rh. 219; 10 0. lu. Rk. 555.— 
CAN. 


e i. -)—On a prosecution 
for keeping a common gaming house : 











Cases 286—401a. 


286. 


38. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Add. Annotation :—Apld. R. v. Berg, Britt, 304. Add. Annotation :—Refd. Allen v. Whitehead 


Carré & Lummies (1927), 20 Or. App. Rep. (1929), 45 T. L. R. 655. 


305. Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 


Part II!—-Betting and Betting Houses. 


810. 


326. 
(1927), 187 L. T. 594. 
380. 
(1927), 187 L. T. 594. 
358. 


—Held ; premises on which were found 
cards, poker chips, dice, a round 
cloth-covered table & a ‘* punch 
board,” were “ provided with any 
means or contrivance for unlawful 
betting or gaming” within Criminal 


Code, 8. 986.—R. v. Coy, [1925] 3 
WwW. W. R. 538; 44 Can. Crim. Caa. 
119.— CAN. 


; si Ge Bie te, 
multiseller’’’ for gain:—Held: to 
render the place in which it was kept 
& where it was ‘‘ played * by persons 
resorting thereto, & common gaming 
house.—R. ». Eiasz (1926), 45 Can. 
Crim. Cas. 257; 20 Sask. L. R. 605; 
[1926] 2 W. W. R. 368.—CAN. 


sf. Under Gaming Act, 1908, s. 4.]— 
WEATHERED »v. TZGIBBON, [1925] 
N. Z. L. R. 3381.—N.Z. 


PART Il. SECT. 2, SUB-SECT. 2. 


h i. -——— Acting as “ banker” 
but not residing in common gaming 
house.|—Held: not to justify a con- 
viction as keeper of the house.—R. »v. 
rade (1924), 43 Can. Crim. Cas. 368.— 





h ii. Under Gaming Act, 
1908, 8. 4.1--—WEATHERED v. Fit1z- 
GIBBON, [1925] N. Ze L. R. 331.—N.Z. 


h fii. Trading in sale & 
purchase of cotton—On payment of 
differences. }—KMPEROR v. THAVARMAL 
baa (1928), I. lL. R. 53 Bom. 














ri. -/-R. 0. CHARLIE 
Sam, [1929] 1 D. L. R. 166; 50 Can. 
Crim. Cas. 364; [1928] 3 W. W. R. 
424.—CAN. 


PART Il. SECT. 2, SUB-SECT. 8. 


g i. -}-Conviction for allowing 
gambling on premises for which there 
was a retail liquor licence quashed, the 
holder of the licence not having know- 
le of the ae ~—R. 0. WHELAN 
(19 8), 9 WwW. . R. 4% 4.—CAN. 


PART II. SECT. 2, SUB-SECT. 4. 
‘gi. ——— —— Effect of inaccuracy.}+— 
Held: as the inaccuracy was not so 
material or substantial as to mislead a 
stranger if one were to go to the 
locality & attempt to find the place 
intended to be raidod with the help 
of the warrant, it did not amount to 
more than a misdescription & was not 
of a nature to vitiate the warrant.— 
EMPEROR v. THAVARMAL RUPCHTAND 
(1928), I. L. R. 53 Bom. 367.—IND. 


viction for keeping a common gaming 
house may be sus ed, even thoug 

the search warrant, under which entry 
was made, was defective.—R._ v. 
PIDGEON (1926), 45 Can. Crim. Cas. 
233; 37 B. C. R. 809; 11926) 3 
W. W. R. 765.—CAN. 








After this case add “ Agreement to collect 
betting debts—Contrary to public policy. }—Sce 
ACTION, p. 9, No. 599a, ante.” 


Add. Annotation :—Refd. Everton v. Walker 
Add. Annotation :—Consd. Everton v. Walker 
Add. Annotations :—As to (4) Refd. Clark v. 


Westaway. [1927] 2 K. B. 597. 
Refd. Clark v. Westaway, [1927] 2 K. B. 597. 


Generally, 


Refd. Schneiders v. 
[1925] 1 K. B. 301. 


401a. Holding whist drive.}—-Whist drives, where 
an entrance fee is charged & prizes offered, 


Abrahams, 


| are illegal under Betting Act, 1853 (c. 119), 


510 ; 


As to (5) 
D.C. 


5. W itness—Required to be eramined 
—Right to certificate of freedom.\—R. 
v. Scotr, Ex p. Scott, [1927] S. A. 
8. R. 492.—AUS. 


PART III. SECT. 1. 

310 i. Betting or betting business— 
Not illegal ipso facto.}—Neitber in 
India nor in England has the legislature 
gone so far as to enact in express terms 
that betting transactions are illegal, 
but it is clear that in both countries 
the legislature regards it as undesirable 
in the public interest that any assist- 
ance should be atforded hy cts. of law 
to enforce obligations which have been 
created in connection with betting 
or wagcring transactions.—MITCHELL 
v. TENNENT (1925), I. L. R. 52 Cale. 
677.—IND. 


PART HII. SECT. 2, SUB-SECT. 1. 
sk. Pathway—Sole access to three 
houses.}—A pathway leading from 
ublic land to three separate dwailing- 
ouses, to which it provided the only 
means of access, was cntered from the 


lane through a gate which was never 
locked :—Held: the pathway wus a 
“public passage,”’ a“ street. ”’ 


within Strect Betting Act, 1906 (c. 43), 
8 1—MACcKIE v. CROMBIn, [1926] 
8. C. (J.) 29.—SCOT. 


PART III. SECT. 2, SUB-SECT. 3. 

fi. Investment received elsewhere 
than at totalisator itself.) — During the 
progress of a trotting club’s meeting, 
totalisator tickets having been sold at 
the members’ & stewards’ stands from 
boxes not situated in the totalisator 
building, applt., a servant of the club, 
war convicted of the offence of per- 
mitting an investment on the totalisator 
to be received elsewhere than at the 
totalisator iteelf:—Held: an invest- 
ment received in an entirely separate 
dares 3 with no connection & no 
attempt at synchronising with the main 
totalisator is a payment made elsewhere 
than at the totalisator itself, & applt. 





was rightly convicted under Gaming- 


Act, 1908, 8s. 30 (3).— GOGGIN v. YOUNG, 
{1928] N. Z. L. R. 753.—N.Z. 


Yr i. Paraphernalia for conducting 
betting house.J—-R. v. BRENNAN & 
NEWLANDS (1928), 49 Can. Crim. Cas. 
354.—-CAN. 


PART III. SEOT. 4, SUB-SECT. 1.—A. 


m (p. 438) i. -/-A person 
stan stationary in a public street 
for a considerable period is not thereby 
guilty of the offence of loitering under 

ottery & Gaming Act, 1917, s. 40, 
although he has been requested by a 
police constable to cease from loite ng. 
—MAtTTIN v. CURRIE, [1927] S. A. S. R. 


459.—AUS, 
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s. 1—BENNETI v. EWENS, [1928] 2 K. B. 
97 L. J. K. B. 801; 
92 J. P. 120; 44 T. L. R. 545; 72 Sol. Jo. 
354; 28 Cox, C. C. 522; 26 L. G. R. 396, 


139 L. T. 335; 


k (p. 439) i. S. P. MOHAMMAD KHAN 
v. R. (1927), I. L. R. 9 Lah. 255.~—-IND. 

t (p. 44 ()) i, ——, }— 
Where certain persons rented an en- 
closure, part of a larger enclosure 
abutting on a public road, & invited 
others to come there & make bets :— 
Hleld: any person found betting there 
was rightly convicted of gambling in a 
public place.—R. v. TULSHI DAS 
(1924), I. lL. R. 46 All. 787.—IND. 


sl. Shed—Used by workmen for meals. } 
—At the trial of a workman, who was 
charged with using a place for the 
purpose of hetting it was proved that 
on tive datos libelled, between the hours 
of 12 noon & 1 p.m., he had engaged in 
ready-monecy betting with follow-work- 
men in a shed in the employers’ pre- 
mises. The workmen were allowed to 
use the shed for the purpose of ta 
their meals, but the accused’s betting 
transactions were carried on without 
the permission or knowledge of his 
employers :— Held: the shed was a 
‘** place ’? used by the accused for the 
purpose of betting.— YOUNG v. DARRAH, 
[1929] S. C. (J.) 17.—SCOT. 


PART III. SECT. 4, SUB-SECT. 1.—-B. 


gi. .}—Deft. assocn. was incor- 
porated as a co. ry, letters patent, 
which were amended by adding certain 
objects & purposes, viz., to encourage 
borse-racing, to construct, maintain, 
& operate race-courses, & other like 
objects & purposes. The co. estab- 
lished a race-course & held race- 
meetings, at which betting on the races 
was permitted, & was convicted under 

iminal Code, ss, 228, 235, of the 
offences of keeping a common betting 
house, & recording & registering bets, 
ote. :—eld : the co. was not protected 
by sect. 235 (2).—R. ». LONG BRANOH 
Racing Assocen., (1925) 2 D. L. R. 
46; 43 Can. Crim. Cas. 283; 56 
O. L. R. 303.—CAN. 


PART III. SECT. 4, SUB-SECT. 2.—A. 


863 i. What nersons liable to penalties 
—Persons ** keeping ’’—Servant in sole 
charge.}—Any person, whether servant 
or agent, or on his own account, who 
has for the time being tho exclusive 
charge of premises, & who uses those 
premises for the purpose of betting, is 
guilty of keeping or using the premises 
as & common gaming house under 
Gaming Act, 1908, s. 4, even though 
he is not the owner, & the owner is 
ignorant of the use to which the 
premises were put, & though the 
premises so used are only part of the 
premises of the owner.—DAVIS ov. 
NUTTALL, [1924] N. Z. L. R. 65.—N.Z. 


368 fi. Licensee of hotel—~Permit- 
ting others to use premises for rated 
1132 ] 














3.)—- DEELEY v. DIOK, 
. L. R. 121; [1928] A. L. RK. 
AUS 


415a. bepress! 


415b. 


Annotation :-—Apld. Leng (Sheffield Telegraph) v. Sillitoc, 
11929] 1 K. B. 366. 


415c. 


Vol. XXV.—Gaming and Wagering. Cases 415a—449. 





-+—Applts. were the responsible 
proprietors of a four-page weekly newspaper, 
which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 32,000 
od a The newspaper contained what was 
called a “ Free Football Competition ” with 
& coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £150 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Applts. were 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect. 1 of the above Act. The 


justices found that the majority of the 4093. 


persons who bought the newspaper did so 
for the sake of the coupon, & that applts. 
had circulated coupons of a ready-money 
football betting business, & they convicted 
applts. :—-Held: the case was typical of the 
mischief aimed at by the Act, & the justices’ 
decision must be affirmed.—SuTT1LE v. CrEess- 
WELL, [1926] 1 K. B. 264; 95 L. J. K. B. 367; 
134 L. T. 144; 90 J. P.3; 42 T. 1.4.75; 
23 L. G. R. 695; 28 Cox, C. C. 94. D. C. 


Annotations :—Apld. Turf Publishers v. Davies, [1927] W. N. 


190. Expld. Leng (Sheffield Telegraph) v. Sillitoe, [1929 
1K. B. 366. ; 








.|---TURF PUBLISHERS, LTD. ». 
Davies, [1927] W. N. 190, D. C. 





-|—Where a daily newspaper con- 
tained as one among its various features 
coupons in which the names of foot-ball teamns 
were set out, & the public were invited to 
forecast the winners of matches in which 





the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prize:—Held: the proprietors 
& publishers of the newspaper were guilty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
newspaper.—Sir W. C. Lena & Co. 
(SHEFFIELD TELEGRAPII), LTD. v. SILLITOR, 
11929] 1 K. B. 866; 98 L. J. K. B. 262; 140 
1. T. 500: 983 J.P. 26; 45 T. 1. KR. 945 72 
Sol. Jo. $10, D. C. 


Add. Annotation :—As to (1) Refd. Pointon 
v. Cox (1926), 136 L. T. 506. 


424a. —-— Information under Licensing Consolida- 


tion Act, 1910 (c. 24)—Form of conviction.|—- 
An information was preferred against applt. 
under sect. 79 (1) (6) of the above Act for 
that he, being the holder of a justices’ licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1853 (ce. 119). 
Applt. was convicted, & appealed to quarter 
sessions. who allowed the appeal, on the 
rround that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1853 (ce. 119), 
was alleged :—Held: applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (c. 119), & the 
decision of quarter sessions was right.— 
POINTON v. Cox (1926), 136 I. T. 506; 91 
J.P.338; 43 TL. R175; 25 1. G. R. 101 3 
28 Cox, C. C. 308, D.C. 


Part IV.—-Lotteries. 


434. Add. Annotations :—Refd. Kerslake v. Knight 


(1925), 133 L. T. 606 


443. Add. Annotations :—Apld. Ilowgate v. Ralph 


PART III. SECT. 6. 


415 i. * Printing or knowingly cir- 
culating coupons **—Construction of 
Football Betting Act, 1920 (c. 52), ss. 1, 
= ee Commission agents issued a 

rinted publication containing coupons 
or use ade teat 4 results of football 
matches offering money prizes. 
Apart from the coupons & matters 
connected therewith the paper con- 
tained ve little reading matter, & 
the majority of purchasers bought it 
for the sake of the coupons. The com- 
mission agents were convicted of 
knowingly printing & circulating cir- 
culars or coupons of a ready-money 
football betting business :—Held: the 
perer was a circular or coupon of the 
usiness of applts., & conviction sus- 
tained.—JAMESON wv. SINOLAIR, [1925] 
S.C. (J.) 1.—SCOT. 


an. ‘* Ready-money football bettin 
business "’—Newsagents settling with 
publishers monthly. } —~ Commission 
agents issued a printed publication 
containing coupons for use in pre- 
dicting results of football matches & 
offering money prizes. It was issued 
to wholesale newsagents, & distributed 
by them to retail newsagents, who sold 
it to the public. The wholesale & 
retail newsagents settled their accounts 


(1929), 141 L. 'T. 512. Refd. Kerslake v, 


Knight. (1925), 133 L. T. 606. 


weekly ; the wholesale newsagents ran 
monthly accounts with the commission 
agents, who paid the prizewinners. 
The prize money was paid, although 
tho monthly accounts had not. been 
settled :—Held: thore was ovidcnce 
on which the magistrates might hold 
that applts.’ business was a ready- 
money football betting husiness.— 
JAMESON v. SINCLAIR, [1925] 5. C. (J.) 
1.—SCOT. 


PART III. SECT. 7. 
b i. Lottery & Gaming Act 
Amendment Act, 1921, s. 14.}—HOLMES 
v. ALLCHURCH, [1926] S. A. S. R. 255.— 


AUS. 

b ii, ——— ———.]—-LAMPARD v. WEST, 
{1926)S. A. S. R. 293.—AUS. 

b iii. Similar transactions on 
other days—Admiasible.’—-PINCHBECK 
ee, [1926] 8. A. S. R. 379.— 








c -]}—PATERSON v. 
MACPHERSON, [1924] 8S. C. (J.) 38.— 


SCOT. 

C ii. Right to open 
closed envclopes.J—Held: the special 
warrant under Betting Act, 1853, s. 1), 
entitled the police to open postal or 
other communications found on the 
premises, although contained in closed 
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449. Add. Citations :~-94 L. J. K. B. 919; 188 


envolopes, for the purpose of ascertain- 
ing whether they contained documents 
relating to betting.—-STRATHERN v. 
BENSON, [1925] 5S. C. (J.) 40.—SCOT. 

h i. Jount complaint —Onc 
defendant calling no evidence, but wish- 
any to give emdence for co-dcfendant- ~ 
Mode of trial. |\—-HOLMES v. ALLCIIURCH, 
[1926] S. A. S. I. 255.—AUS. 

sp. Appeal—Principles on which 
court acts.J—R. v. SMITH (1926), 37 
B, C. Rh. 248.—CAN. 





PART IV. SECT. 1. 


di, ——— ——.}+ POWER v. CANNIFF 
(1859), 18 U. C. Rt. 403.—-CAN. 

d ii. ——— ——-.} LLoYD v. CLARK 
(1862), 12 C. P. 320. —CAN. 

h i. ~The accused, who 
was the agent of u cigarette co. at 
Belfast, publshed a pamphict advertis- 
ing a prize of lts.o which could be 
automatically obtained bv purchasers 
of Park Drive cgurcttes. Accused sent 
ten currency notes of ks.5 each to the 
manufacturers of Park Drive cigarettes 
at Belfast, who put cach note in a 
packet of cigarettes, mixed those 
packets with other packets which 
contained no notes, & sent them out to 
accused in India. On a prosecution 








Cases 449— 464b. 


464a. 


L. T. 606; 89 J. P. 142; 23 L. G. R. 574; 
28 Cox, C. C. 27. 


464. Add. Annotation :—Apld. Ranson v. Burgess 


(1927), 137 L.. T. 530. 


-|—-A printer printed & sold to a 
purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further imterest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set :—Held: 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale of tickets 
or chances in a lottery contrary to the above 
sect.— RANSON v. BuRGESS (1927), 137 L. T. 
530; 91 J. P. 188; 48 T. I. R. 561; 25 
L. G. R. 378; 28 Cox, C. C. 425, D. C. 


——— Distribution of circulars advertising 
lottery.|——-Resp. employed canvassers to call 
from house to house, inviting persons to 
undertuke to buy tea from her regularly. 
Mach week the canvassers carried with them 
handbills which declared that: ‘‘ To adver- 
tise our famous tea we will distribute among 
our customers cash gilts of £3 & £6,” as the 
purchaser bought one or two packets of tea 
per week. The circular continued: ‘ Kach 
eustomer’s name is entered in rotation in 
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our ledger & cash gifts are paid out accord- 
ingly.”’ The names & addresses of new cus- 
Lomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser’s customers on his return 
to the office being completely entercd before 
that of the next was begun. Resp. awarded 
her bonus each week to the next customer 
whose name was on the list after that of the 
customer last to receive a bonus, provided 
that the customer was still regularly buying 
the tea. The names of customers who ceased 
to buy the tea weekly were struck out of 
the list, thus advancing the names of 
customers below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,920 by way of bonus gifts. Applt., 
a superintendent of police, preferred an 
information against resp., charging her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 
of chances in a lottery :—-Held: there were 
no materials to justity the magistrate in so 
holding. The case must be remitted to him 
with the direction to convict.—HOWGATE v. 
Ravrri (1929), 141 L. T. 512; 93 J. P. 127; 
45 7T. J. hk. 426; 73 Sol. Jo. 2538; 27 L. G.R. 
432, D.C. 


of accused under second part. of Indian 
Penal Code, s. 294A :—ZJleld ; the 
Fchome published by accused for dis- 
tribution of prizes by Jot. or chance 
amounted to a lottery.—EMrrron v. 
Mela oe (1928), T. L. Re 48 Bom, 57. 





n i. Bonds an series—Paymend 
nat dependent on knowledge or skill. |— 
In @ prosecution for » contravention 
of Lotteries Act, 1823, it was established 
that the promoters had formed & put 
into execution a scheme for the sale 
of bonds, each of which entitled the 
holder on certain conditions to £150. 
To qualifv for this sum a participant 
had first to obtain a bond at the cost 
of 1s. cither from the promoters or 
from a friend. This was the parent, 
of a family of bonds which was brought 
into existence by a process of sub- 
sales. She holder of the parent bond 
had to buy from the promoters four 
bonds for 3s. & to sold them to four 
friends for 1s. each. ‘These four bonds 
were the first generation, & each of the 
four holders of them had to repeat the 
same process, thus bringing the second 
generation of sixteen bonds into 
existence. The process had to be 
repeated until the sixth generation 
of 4096 bonds had come into existence, 
making, for the complete series, 5461 
bonds. On the occurrence of this event 
the holder of the parent. bond became 
entitled to £150. Not only was cach 
individual bond a member of a family 
of bonds, but it could itself become the 
parent of a new family, & the holder 
of it was entitled to £150 as soon as its 
sixth generation was completed :— 
Heli: the scheme was a lottery, in 
respect that the occurrence of the event 
upon which payment fell to be made 
could neither be approximately pre- 
dicted nor materially influenced by the 


exereise of any knowledge, experience, 
art, or skill on the part of the holder 
of the parent bond.—BARNES  v. 
Sree eee [1929} S. Cc. (J.) 41. - 

p i. --— --— Not dependent on 
shill alone.j—The chance, which the 
prohibition in Criminal Code against 
lotteries & other spevices of gambling, 
has im contemplation is the chance or 
risk which the competitor is taking. 
Therefore, 10 a case where he 1s required 
to estimate a number, the prohibition 
apples unless the correct number can 
be ascertamed by skill alone without 
any clement of chance, even though 
the number to be estimated is an 
actually existing number at the timo 
the estimate is made.—R. v. IRWIN, 
RR... Lona, 11928]4 D. L. R. 625; [1928] 
2W. W. RR. 597: 50 Can. Crim. Cas. 
159; 23 Alta. L. li. 506.—CAN. 


b (p. 454) i. — Conducting ‘* suit 
clubs.’’J— IIeld : a violation of Criminal 
Code, 8. 236 (c) (d).—R. v. A. D. 
MURRAY TAILORING, LTp., [1925] 3 
W. W. RR. 483; 44 Can. Crim. Cas. 346. 
—CAN. 

b (p. 454) ii. —— Club distributing 
** chances’ for prizes with menbership 
cards.}—ITIeld : wu violation of Criminal 
Code, s. 236.— Rh. v. GRATTON (Ont.) 
(1926), 46 Can. Crim. Cus. 41.—CAN. 

b (p. 454) iii. Giving purchascrs 
of goods tickets for club—Club dis- 
tributing prizes.|}—Fleld : a violation of 
Criminal Code, s. 236.—N. v. RODERICK 
oN” (1926), 45 Can. Crim. Cas. 110.— 


b (p. 454) iv. —-—.]}-—-R. v. UNITED 
PROFIT SHARING SYSTEM, LTD. (Ont.), 
[1927] 4 D. L. R. 619; 48 Can. Crim. 
Cas. 154.—CAN. 

sq. Conducting lotlery—Sufficiency of 
evidence—-Finding of tickets d> para- 
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phernalia.|—Where a charge is laid 
under Criminal Code, s. 236, evidence 
that. tickets & other paraphernalia 
suitable for lottery purposes were 
found on the premises of the accused 
does not amount to a prma facre case. 
-—h. v. Wona Sim, [1929] 1D. L. R. 
240; 50 Can. Crim. Cas. 231; [1928] 
3. W. W. ih. 492.—CAN. 


PART IV. SECT. 3. 


st. Art unions—W hether exempt under 
Criminal Code, 8. 236.]——R. v. LEBLANC 
CAN (1926), 46 Can. Crim. Cas. 38.— 


PART IV. SECT. 5, SUB-SECT. 1. 


i, ——-.}—Defts. conducted in 
Public a series of games known as 
* digzers’ bagatelle.’? Bystanders were 
invited to take part in cach game on 
payment of threepence to defts. The 
winner of a gamo received from defts. 
the sum of eee & became 
entitled to join 1n the next game with- 
out, charge :—Z/eld: defts. did not 
thereby “ dispose ”’ of any *‘ property ”’ 
within Police Offences Act, 1915, 
s. 88 (b).—DEELKY v. McRvoy, [1928] 
Aue: kh. 117; [1928] Argus L. 2. 47.— 





sw. Sule of gambling devicc.]—A vio- 
lation of Criminal Code, s. 236 (b), may 
be proved, although there is no evidence 
that at the time of the sale of the devise 
in question, e.g., a punch board, there 
was a@ conscious arrangement between 
the buyer & seller that sume property 
would be disposed of by chance by 
means of the device. ‘The essential 
inquiry is, what is the purpose or 
known intended use of the device.— 
R. v. Arise, [1926] 1 D. L. RR. 60; 
11925) 3 W. W. Rh. 724.—CAN. 


Vol. XXV.—Gaming and Wagering. Cases 472—506. 


Part V.—Races and Racecourses. 


472. Add. Annotation :—Refd. Weddle, Beck »v. 


Hackett, [1929] 1 K. B. 321. 483. Add. Annotulion :—Refd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


479. Add. Annolation : —Distd. Ellesmere v. Wal- 484. .tdd. Annotation :-—-Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. Jace, [1929] 2 Ch. J. 
] a 
Part Vi.—Competitions. 

496. Add. Annolation :—Distd. Suttle v. Cresswell prizes were offered to those whose lists most 
(1925), 42 T. L. RR. 75. nearly agreed with that shown by the voting 
497. Add. Annotation :—Refd. Suttle v. Cresswell pe ae UN eee 
- : mut. each entrance form had to be accom- 

(1925), 42 T. L. R. 75. een : 
panied by part. of a bag or wrapper from one 
498. Add. Annotation :—Apld. Suttle v. Cresswell of the named articles: Held: since the 
(1925), 42 T. L. R. 75. competitors were not asked to judge the real 
se ; merits of the articles but to guess how other 
501. Ree eter Sutile v. Cresswell ; people would guess at their popularity, there 
(1925), .L. R. 75. | Was inaterial on which # magistrate was 
502. Add. Annotation :—As to (8) Refd. Greenberg | Justified in finding that the result: depended 


entirely on chance & in convicting the 
advertising manager of the promoters of an 
fience under Lotteries Act. 1823 (ce. G0). s. 41. 


v. Cooperstein, [1926] Ch. 657. 


504a. -—-~ Determination of order of popularity of 


specified articles.}-——The proprictors of a4 Topps 7 Warp (1929), 98 J.P. 1685 45 
number of commodities organised, for adver- Wo. R. 873+ 271. G.R. to. De. 
tisement purposes, a competition m which ; 

customers were asked to place thirteen named 505. oe A aaa Sao Hlobbs om Ward 
articles in the order of their popularity as veal) reradl> NOs. 

shown by the actual votung of the entrants 506. .fdd. stimolation :-—Distd. Hobbs ov. Ward 


themselves. A number of money & other (1929), 98 J. DP. 163. 


De eeaneematentaeen edition! 
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PART V. SECT. 1, SUB-SECT. 3. 


sy. Coursing—lU'se of mechanreal have 
—Whether within Gaming & Betting 
Act, 1912, s. 7.|—Resp. attended a 
heensed racecourse on which @ sport 
consisting of the pursuit. of a mechanical 
hare by dogs was held, & made hets 
on several of the dogs. He was charged 
before a magistrate with an oflence 
under above sect., & tho magistrate 
held, as u matter of law, on the evidenee 
before him. that the purswt of a 
mechanical hare by dogs was ** cours- 
ing ’* within above sect., & dismissed 
the information :-—Z77Teld ;) the putsuit 
of a mechanical hare by dogs was not 
“coursing ” withm above sect... & 
the determination of the magistrate 
was erroneous in pomt of Jaw.-— 
KEISO vf, McLACHLAN (1928), ZS 
S RLN.S. W. 5103 40 NL 8. WL WON, 
1{3.—AUS. 





PART V. SECT. 3. 


484 i. Finality of decisvon  .fbsence 
of final decision.| —-Where a challenge 
cup, to be won ina bicyele ruce between 
competing clubs, was held by trustees 
under an instrument of trust. by which 
all arrangements pertaining to the 
course, race, protests & matters ** con- 
nected with the welfare of the cup ”’ 
were to be decided by the trustees 
necording to eertain rules, the et., 


upon the mere allegation of fraud, & 
hefore any decision of the trustees, 
refused to overcise pUrIsdiction restrain - 
ing the trustees from partie with the 
cup to an alleged winner under protest, 
upon the ground that. one of the win- 
hing riders did not zo round the course, 
that being a anatter of fact for the 
decision ot the trustees - Ross ¢. ORR 
(1894), Zo O. FR. 50) CAN. 


484 ii. ——- Appeal fo comrittee of 
Turf Club--Pouers of ecomnuttee.| 
MONTGOMERY 7. Li SEL (1926), 
2OW. A. L. RR. 70.-- AUS. 


PART VI. SECT. 1. 


d i. ~—-—- Pecertpl of money rcuh 
coupons—Whether offence under Strect 
Retting Act.) tn oa complaint under 
Street Betting Act, 1906, 1t was proved 
that. accused received inp the street. 
from various persons a large mumber of 
blips wecompanied by stuns of mnoney. 
The slips were odd pieces of paper, 
upon each of which were written the 
names of at least one group of eight 
football teams, to which was added a 
name, number or other symbol, for 
wentifying the sender of the shp. 
Accused did not submit, lists of football 
teams for the purpose of selection, 
the names of such teams bemg selected 
by the senders of the slips from. lists 
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of teams advertised or reported im the 
public press to play on the Saturday 
followimeg the date on which the slips 
were received by accused. The teams 
selected were those winch the senders 
Mf the blips predicted would be winning 
teams on that saturday. Along with 
each Slip was sent 1s., the wnderstanding 
beng that, after the reswts of the 
Inutches were published, aceused would 
examine the foreeasts made, & there- 
after wowd deduet fron. the money 
recetved a sum mb name of commission, 
& hand over the balance to the person 
sending mm the correct. forecast wf onh 
one forecast Was correct, or, If more 
than one forecast was correct, an equal 
share of sueh balance to cach of the 


senders of correct torecasts. Jf no 
correct. scleetion was sent ou, there 
was no. distribution, & the whole 


contributions were earned forward to 
the next week; wlieh procedure was 
repeated until a correct forecast was 
made, or until the end of the football 
season arrived, when if there had been 
no correct selection  recesved, the 
money an hand. less a conmuussion to the 
accused, Wan distributed among those 
who had sent it .- J/eld : accused was 
engaged in betting transactions A was 
under Street 


pmiltv of an offence 

Yetting = Aet, WOG8-- YRFURATDT or 
McQUILKIE, J19vS) S.C. (4) od. - 
SCOT. 


Cases. 10—62. 


10. 


15a. ——- 


GAS. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part Il.—Lands and Works. 


Add. Citations :-—94 L. J. Ch. 382; 188 L. T. 
565; 89 J. P.177; 23 L. G. R. 525. 


Country road.|]— The word 
‘ street,”? as used in Gasworks Clauses Act, 
1847 (c. 16), s. 6, is not necessarily confined 
to what is ordinarily known as a street, & 





over which there is a public right of way. 
A country lane with certain residences 
abutting upon it may be a street, although 
it has not bet dedicated to the public & no 
public right of way exists.— DAVIES v. RIPON 
CoRPN., [1928] Ch. 884; 97 L. J. Ch. 479; 
139 IL. T. 686; 923. P.153; 261. G. R. 530. 


Part Il].—Supply of Gas. 


31. Add. Annotation :—Refd.Scammell v. Hurley, 
[1929] 1 K. B. 419. 

37. Add. Annotation :—Refd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

48. Add. Annotation :—Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 

51a. Duration of agreement to supply-—Power to 


terminate.|—In 1906 a co. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited co., & by sect. 7 the 
statutory co. took the benefit of all contracts 
& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement. under seal with 
the council in which it was recited that before 
the passing of the Act “it was agreed by & 
between the predecessors of the gas co. & the 
council that the agreement then in force for 
public lighting should continue to remain in 
force & be binding on both parties until 
the council should determine the same,’’ & 
that “it has been decmed desirable by the 
said parties hereto that. the terms of the said 
agreement for the public lighting shall be 


operative part of the agreement the co. 
agreed to light all the public lamps within 
the district ‘‘from & after the first) day in 
Sept. in every year up to the following first 
day of May inclusive ” on certain terms; & 
provisions were made for increasing the 
number of lamps. There was no provision as 
to the period for which the agreement was 
to run or giving either party a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting & 
the charges were varied, & clause 1 (e) 
provided that new lanterns supplied by the 
co. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so Jong, ‘ & if 
the said agreements be determined before 
the expiration of such period ”’ the council 
were to pay for them. On Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. 31, 1927:—Held: having 
regard to the recitals in the original agrec- 
ment, & clause 1 (c) of the supplementary 
agreement & to the nature of the contracts 
they were determinable by notice.—-CREDITON 
Gas Co. uv. CrREDITON URRAN DISTRICT 
COUNCIL, [1928] Ch. 447; 97 L. J. Ch. 184 ; 
138 L. T. 723; 92 J. P. 78; 44 T. L. R. 369: 


set out as hereinafter mentioned.’’ 


By the 


72 Sol. Jo. 225; 26 1. G. R. 325, C. A. 


Part 1V.—Protection of Property of Undertakers. 


62. Add. Annotation :—As lo (2) Refd. Brooke v. Bool, [1928] 2 K. B. 578. 


PART III. SECT. 2, SUB-SECT. 6. 


sa. Refusal to pay increascd rates— 
Right to cut off gas.J—llcld: Natural 
Gas Conservation Acts, 1921 (c. 17), 
& 1922 (c. 23), were valid.— SANDWICH 
wv, UNION NATURAL Gas Co. (Ont.), 
{[1925) 4D. L. R. 795: affg., [1920] 2 
D. L. R. 707; 56 0. L. R. 399.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 
621i. Gas main—Damage by subh- 


sidence.|—-A gas co. opened a street in 
a city & laid down a gas inain. ‘The 
city corpn. constructed an under- 
ground drain, &, by reason of a sub- 
sidence of the drain, the gas main was 
broken. The co. opened the street & 
repaired the gas main & the corpn. 
reinstated the drain & roadway. In an 
action by which the corpn. sought to 
recover from the co. the cost of such 
reinstatement, the co. by counterclaim 
sought to recover from the corpn. the 
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cost. of repairing the gas main :—/JTeld 
the liability of the corpn. for the 
damage to the gas main depended 
upon negligence in the exercise of its 
statutory powors causing unnecessary 
damage to the co., & the onus of proving 
such negligence had not been dis- 
charged by the co.—METROPOLITAN 
GAS Co. v. MELBOURNE CORPN., [1925] 
V. L. R. 182; 35 C. L. R. 186; 31 
Argus L. R. 25.—AUS. 


Vol. XXV.—Gas. Cases 99-125. 


Part V.—Neligence and Nuisance.——Liability of 
Undertakers. 


99. Add. Annotation : —Refd. Sheffield Corpn. v. Kitson, [1929] 2 K. B. 322. 


Part VIIl—Gas Supply in the Metropolis. 


bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 


114. Add. Annotation :—-Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
125. Add. Annotation :—As to (1) Consd. Salis- 
PART V. SECT. 1, SUB-SECT. 1.—-B. a aR er shat Histor iene of Lge a CoS Rea oe 
. For “ Escane of gas from qaa in  connections—Destruction of buildinga by 10. v. R., 1927) 1 D. L. RR. 564 5 [1926] 
read T hecane cf AS aa his amp ses fire following crplosion.)\—Held: the S.C. R. 709,-—CAN, 
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Cases 20—171. 


26a. 


54a. 


GIFTS. 


ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


Part Il—Capacity to Give and to Receive Gifts. 


20. Add. Annotation :—Refd. Deuchar v. Gas Light & Coke Co., [1925] A. C. 691. 


Part I1l.—Gifts inter vivos. 


Gift for public purposes—Whether formalities 
for compulsory acquisition apply.] — The 
formalities required for the exercise of the 
compulsory powers given by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
giit of land.—MIcHAUD v. MONTREAL (CITY) 
ee 92 L. J. P. C. 161; 129 L. T. 417, 


-|-~Declarations by an intestate, that he 
meant that a person with whom he resided 
should have his furniture & effects for what 
he owed her :—Held: sufficient to entitle 
such person to take, & retain possession of 
the property.—RoOyYsTON v. HANKEY (1833), 
3 Moo. & S. 881. 


Add. Citations :—sub nom. Binion v. STONE, 








SHALES (1701), 
1 Kq. Cas. Abr. 382; 22 





69. 
Freem. Ch. 169; Nels. 68. 
73a. --- - -——.]— ANON. (1667), Freem. Ch. 128 ; 
22 K. R. 1104. 
73b. ——.|—-SHALES v. 
Freem. Ch. 252 ; 
EK. R. 1191. 
83a. ——.|—When a 


father purchases 
property with his own money, & takes a 
conveyance in the name of his son, the 
law presumes it to be an advancement for the 


Annotation :—-Consd. Bennet v. 


169a. —---—- —— 


A nnotat ion 


son, & not a trust for the father. Those who 
allege that it is a trust are bound to prove 
it, & the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous 
circumstances. Testator has transferred pro- 
perty into the names of his sons :—Held: they 
were advancements, but there being doubts 
as to his solvency at the time, inquiries were 
directed on the point.-—CuRISTY v. COURTENAY 
(1849), 18 Beav. 96; 51 E.R. 88. 


Anntauan :—--Consd. Batstone v. Salter (1874), L. R. 19 Eq. 
00. 
103a. 





~ 








, COLLINSON, COLIINSON v. 
COLLINSON (1853), 3 De G. M. & G. 409; 21 
L. T. O. S. 234; 43 E. R. 160, L. C. 

Bennet: (1879), 10 Ch. UD. 


108. Add. Annotation :—Refd. Gopeckrist Gosain 


v. Gungapersaud Gosain (1854), 6 Moo. Ind. 
App. 53. 


| 128. Add. Annotation :—Mentd. Re Binns, Public 


Trustee v. Ingle, [1929] 1 Ch. 677. 


-|-—-BERKLEY v. RYDER 
(1752), 2 Ves. Sen. 5383; 28 IE. R. 340, L. C. 
:--Mentd. Soltau v. De Held (1851), 2 Sim. N. 8. 





171. Add. Annotation :—Consd. Re Wilkinson, 


Page v. Public Trustee, [1926] Ch. 842. 


PART I. 


2 i, Hasentials of gift—Transfer of 
property— Jj ntention alone insufficient.] 
Jakvis v. JARVIS, [1926] 3 D. L. R. 
897.—CAN. 


PART III. SECT. 1, SUB-SECT. 1. 


bi. ——-.J—McMuRony v. STEWART 
(Alta, ), [1926] 3 LD. L. RR. 448; [1926] 
2W. W. &R. 463.—CAN. 


sb. Lurchase by father for pupil 
daughters—Disposition d: registration 
wn daughters’ names.)—IIeld: the 
father had made a complete & 
effective donation.—LINTON v. INLAND 
REVENURK Comra., [1928] S. C. 209; 
13 ‘Tax Cas. 448. SCOT. 


PART III. SECT. 1, SUB-SECT. 2.-—— 
B. (a). 





f -.) DICKSON vv. 
a fl9g27j 2D. 

1W. W. R. 794; 
¢ 


CHAMBEI- 
R. 429; [1927] 
22 Alta. L. R. 393.— 


sd. What amounts to — Conduct 
recognising right of donee. |}—GRIFFITHS 
ns CARLETON (1927), 30 W. A. L. R. 1.— 


PART III. SECT. 1, SUB-SECT. 2.— 
B. (b). 


36 vi. -~-—.]—In an action of trover 
brought to recover the value of eight 
hundred seals alleged to have been 
wrongfully taken at the seal-fishery, 
it appesred that pltf. had found a 
quantity of seals ,®nned & flagged 


\ 


by one W., who had abandoned them 
himself, but had sent a message to 
deft. that he might tuke the seals so 
left on the ice. Deft. proceeded to the 
locality where the seals were & found 
that pltf. had taken some of them on 
board his vessel, had counted others of 
the patch, & was in the act of taking 
on board his vessel the remainder, his 
crew being then in charge. Deft. 
then took charge of the remainder of 
the seals & had them conveyed on 
board bis own vessel, & refused to 
permit pltf. to participate in the same. 
Jn an action by pltf. for the seals bO 
taken the Jury found for pltf.; on a 
rule nis to set aside the verdict _— 
Held: there was a valid gift) from W. 
to deft. such as would cause a legal 
transfer of property; &, further, it 
was in the power of W. to transfer 
pope floating on the sea which he 
aud himself the power to. secure.--- 
DoOYLF » BARTLETT (1872), 5 Nfld. 
lL. R. 445 -—NFLD. 


PART HII. ate FPA laa 2.— 
- (c). 
561i. Whether immediate gift intended.] 
—GARLAND v. O’REILLY (1911), 44 
5. C. R. 197.—CAN. 


PART III. SECT: - eee Z.— 
- (e). 

n i. To bank manager.j)—The 
payee of a promissory note payable on 
demand left it with his bank for the 
peor of having the interest on it col- 
ected. Subsequently ho indorsed tho 
note to his nephew & left it with the 
bank manager, telling him that he 
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wished to collect the interest on it while 
he lived & to huve the note delivered to 
his nephew on his death, & the manager 
put the note into a large envelope in 
the bank which held documents 
belonging to the nephew :—Held: 
there had been a complete gift inter 
vivos of the note.-—DICKSON © v. 
CHAMBERLAND, [1926] 3 D. L. R. 765 ; 
11926] 2 W. W. R. 570; 22 Alta. L. R. 
270.—CAN. 


PART III. SECT. 3, SUB-SECT. 38. 

113 i. Contrary intention of donor— 
Investments as trustee for daughters.|]-—— 
Held: the circumstances did not rebut 
the presumption that the moncy was 
intended as an advancement to the 
children.— JONES v. KINNEAR (1882), 
16 N.S. HR. (4 R. & G.) 1.—CAN. 


PART II. SECT. 7, SUB-SECT. 1. 


sg. Gift subject to condition—Whether 
absolute gift & condition void —Or gift 
of life estate.|—AMJAD KIIAN v. ASHRAF 
ay (1929), 56 L. R. Ind. App. 213.— 


PART III. SECT. 7, SUB-SECT. 2. 


172 v. .J—A present 
made by an engaged man to his fiancée, 
in view of inarriage, & intended for the 
use of both of them during their court- 
ship & after their marriage, is recover- 
ablo by his personal representative 
where he dies before the marriage & 
during the continuance of the engage- 
ment.—SHEPPARD v. JiOBINSON, [1928] 
3D. L. R. 347; Viet 2W. W. R. 235: 
23 Alta. L. R. 461.-- CAN. 








172. 
173. 


174. 


175. 


175a. - 


206. 
227. 
228. 





292. 


2944. 


Add. Annotation :—Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 
Add. Annotation :—-Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 
Add. Annotation :— Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 
Add. Annotation :—Consd. Cohen v. Sellar, 


[1926] 1 K. B. 536. 


-|—(1l) If a man who has 
promised to marry a woman, & has given to 
her an engagement ring in contemplation of 
marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semble: if a woman who has reccived 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 











Vol. XXV.—Gifts. Cases 172—294a. 


the gift & to carry out her promise, she must 
return the ring. 

(3) Semble: if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other.—COHEN v. 
SELLAR, [1926] 1 K. B. 536; 95 L. J. K. B. 
629; 185 L. T. 21; 42 T. L. R. 409; 70 
Sol. Jo. 505. 


191. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


192. Add. Annotations :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Mentd. 
Oldham v. Sheffield Corpn. (1927), 186 L. T. 
681: Addie R. & Sons (Collieries) v. Dum- 
breck, [1929] A. C. 358. 





Part IV.—Incomplete Gifts. 


Add. Annotation :—Distd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

Add. Annotation :—Overd. Ke Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


For the paragraph in original volume sub- 
stitute the following paragraph :— 


Non-payment due to suspicious signature 
——Subsequent death of donor.]—A lady, in her 
last illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, & the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 
presented :—Held: the cheque not having 
been paid, there was no valid & effectual gift 


of the money to the donee.—Re SWINBURNE, 
SuTTON v. KEATHERLEY, [1926] 1 Ch. 38; 
95 L. J. Ch. 104; 1384 L. T. 121; 70 Sol. Jo. 
64, C. A. 


Compare original volume, p. 542, No. 292. 

259. Add. Annotation :--Distd. Royal Ixchange 

Assce. v. Hope, [1928] Ch. 179. 

268. Add. Annotations :-- Apld. /t¢ Comberbach, 
Saunderson v. Jackson (1921), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, [1928] 2 kK. B. 501. 

269. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1925] 2 K. B. 501. 


276a. ---— Incomplete gift of real estate.|—Re 
COMBERBACH, SAUNDERSON v. JACKSON (1929), 
73 Sol. Jo. 4038. 


Part V.—Gifts mortis causa. 


Add. Annotation:—As to (1) Consd. Ke 
Swinburne, Sutton v. Featherley (1925), 70 
Sol. Jo. 64. 


2 ae 








-|—Semble : when testator, 
in his lifetime, hands over to a person a sum 
of money, & directs him, out of it, to pay the 


expenses consequent on his sickness, & in case 
of death, his funeral expenses, such money 
does not pass under the will.—Jn the Goods of 
Toomy (1864), 3 Sw. & Tr. 562; 384 L. J. 
P.M. & A. 3; 28 J. P. $243; 13 W. BR. 106 ; 
164 E. R. 1898. 


PART III, SECT. 8. 


187 i. Onus of proof on donce-- Grant 
purporting to be for consideration. }— 
Where a conveyance or mtge. is 
expressed to be for valuable considera- 
tion, but the fact is that none was paid, 
nothing but the clearest evidence can 
avail to show that a gift was intended. 
Where there is nothing but the instru- 
ment itsclf before the ct. from which 
to draw conclusions, it must be held 
to bo the exclusive & conclusive evi- 
dence of the contract between the 

arties.—JOHN DEERE PLOW Co., 

TD. Uv. PETERS & SPOHN, [1928] 
3 W. W. R. 686.—CAN. 


PART III. SECT. 10, SUB-SECT. 2. 
sm. Gift of land subject to mortgage. }— 
Where a father makes a gift of land to 
his son, the presumption is that it is 
made subject to mtges. which then 
actually exist ugainst the land, includ- 
ing a mtge. which had not been 


registered ut the date of the gift.— 
ORENCZUK v. DOLINSKY (Alta.), [1927] 
3 W. W. R. 596.—CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

h i. ———.]—MORTON v. BRIGHOUSE, 
(1927) 1D. L. R. 1009; [1927] 8. C. R. 
118.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1.—B. 


Le Document not completed— 
Nor proved to be document made by 
donor, |—RtbILLY v. WOODWORTH (1924), 
51 N. B. R. 153.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 
t i. -/—-HOVEY vw. 
FERGUSON (1871), 18 Gr. 498.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 
ae -.J--Re JENKINS & BRASH ' 
VULCAN IRON WORKS, BRAY v. VULCAN 
IRoN Works (B.C.), [1927] 1 D. L. RK 

1099.—CAN. 
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PART IV. SECT. 3. 


sp. Donor reposscssing himself of trans- 
fer & certificate of title—Lefore transfer 
registered. }— Registered owner of land, 
with imntention of making a gift of it. 
to 8S., delivered to the futher of S. u 
transfer of the land to 8. & the duplicate 
certificate of title. He subsequently 
repossessed himself of the transfer & 
certificate before S. had an opportunity 
to register the transfer which he 
destroyed :—Held : the inchoate gift, 
to S. was effectually revoked & S. was 
not entitled to be recorded as owner 
of the Jand.-- Smirn v. Smiru (1915), 
19 D. L. R. 192; 31 W. LL. RR. 607; 
8 W. W. Lt. 1077.--CAN. 


PART V. SECT. 1. 


sr. Grounds for setting aside-—- Undue 
unfluence-——Gift by parishioner to parish 
priest.}J—BOUAN v. WALKER, [1928] 
4D. L. lt. 630.—CAN. 


327—398a. 


827. Add. Annotation :—Refd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 
64. 


330a. ———_ ———.]—Re WHILE, WILFORD v. WHILE, 
[1928] W. N. 182. 


331. Add. Annotation :—Refd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


337a. --——.]—-Where testator, in his last illness, 
said he wanted to leave something to C., & 
then dirccted her father to get mtge. deeds 
out of a box in his room, & said he should 
give the deeds for C., & handed them over to 


PART V. SECT. 2, SUB-SECT. 2.—A. 

st. LIecripts issued to transferee of 
slock by Banks of England & Ireland.jJ— 
Neither the receipt issued by the Bank 
of Kngland to a transferee of India 
5) per cent. stock, 1932, which con- 
tained particulars of the consideration 
paid for the “ interest or share in the 
stock transferred,” nor the receipt 
issued by the Bank of Ireland to a 
transferee of 3 per cent. local loans 
stock, can be the subject of a donatio 
mortis causad.—Re MSWry, RYAN  v. 


donee. 


gift.—FAYNE vv. 
Ey L. T. 14.—IR. 


mortis causa may be made by the donor 
pisciug money upon dence neceipt 
pn the joint names of h e 
The handing of the deposit 
receipt to the donee is sufficient de- 
livery, & a direction by the donor to the 
donee to mako certain 
of the money does not 
MARTIN (1924), 59 


PART V. pevae 2, SUB-SECT. 2.— 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


her father :—Held: the gift was a good 
donatio mortis causd, & the donee was 
entitled to the money secured by the deeds.— 
Re PATTERSON, MITCHELL v. SMITH (1864), 
10 L. T. 620; 10 Jur. N. S. 578; on appeal, 
4 De G. J. & Sm. 422. 


347. Were Citations :—95 L. J. Ch. 204; 1383 L. T. 


872. Add. Annotation :—Refd. Re Swinburne, 
Sutton v. Featherley, [1926] Ch. 38. 


399a. Donee with access to keys — Presumption 
2 eg v. Cox (1824), 3 L. J. O. S. 


had been established.—NELSON  v. 
PRUDENTIAL ASSURANCE Co., [1929] 


mself & t. N. I. 113.— IR. 


PART V. SECT. 3, SUB-SECT. 3.—B. 


374 Vv. -+—The delivery by 
a person in extremis of the keys of his 
safe, accompanied by the words, “‘ They 
lead to everything I have got, every- 
thing I have got 1s yours ” :—Held: ia 
operate as a donatio mortis causéd of the 
things in the safe other than the money 


payments out 
nvalidate the 








io & COSTELLO, [1928] I. 1. 486.— . (ft). in a bank rep nted by a pass book 

r gl . found in the safe.—-CuSacK v. DAY 

841 i. Life insurance policy—Docu- ‘ ‘ 4 

PART V. SECT. 2, SUB-SECT. 2.— — ment delivered to third party for donee. }— oe b ae sare 1028; [1925] 2 
B. (b). Held: all the essential conditions of ats hy J 


311 xxiii. ——- -——.]}-—A donatio 


oa valid & effectual donatio mortis causd 
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GUARANTEE AND INDEMNITY. 


Part |—Characteristics of Guarantee. 


18. Add. Annotation :—-Generally, Mentd. Re Harrington Motor Co. (1927), 44 T. L. R 58. 


Part Il_—Requisites of Guarantee. 











41. Add. Annotation :—Distd. Hardie & Tane v. | 
Chilton, [1928] 2 K. B. 806. 134. Add. Annotation :-—Refd. Hall v. 1. 1. Comrs. 
121. Add. Annotation :—Refd. Tlardic & Lane v. (1926), 185 L. T. 759. 
Chilton, [1928] 2 K. RB. 306. 
Part I1]1—Proof of Guarantee. 
185. Add. Annotation :-~Mentd. Ilvughton v. Not- | 323. Add. Annolation :— Reid. Franco-British Ship 
hard, Lowe & Wills (1927), 44 T. L. R. 76. Store Co. v. Compagme des Chargeurs 
257. Add. Annotati Retd. Roral ‘ Francaise (1926), 42 T. L. KK. 735. 
‘ nnotation :—Re q} ; ’ . : 
Assce. v. lope, 1928) Ch. cae ACI 345. Add. Annolalions :—Distd. Kechitt: 7. Barnett, 
Pembroke & Slater, [1929] A. C. 176. Refd. 
295. Add. Sn —-Apld. Farr, Smith v. Lioyds Bank vr. Chartered Bank of India, 
Messers (1927), 44 I. L. R. 48. Australia & China, [1929] 1 Jv. B. 40. 
Part 1V.—Interpretation. 
368. Add. Annotation :—Mentd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 421. Add. Annolution :—--Refd. Allen v. Royal 
407. Add. Annotation :—-Mentd. Kimber Coal Co. Bank of Canada (1925), 95 Tl. J. P.O. 17, 
v. Stone & Rolfe, [1926] A. C. 414. 
PART I. much stronger than would be necessary PART III. SECT, 1, SUB-SECT, 1.---B. 
b i. ——~ Original distinguished had the signature been obtained for sf. Promise to guarantee dividend d- 
from collateral contract.|—Re THomson, the bhusband’s  benefit.—WATKINS _ stock.)—Jleld: not a aire Lo 
{1927} 2D... R. 254; GOO. L.R.165. (J. RR.) Co. v. NoBERT (Alta.), eras. which Stat. Frauds, kK. 5S. O., 1914 
—— . 1D... R. 526; (1926]1 W. WwW. R15 (c. 102), 8. 6, fipp plied.— QUANOE v. 
13 i. .l- The mere fact that a — e Brown, [1926] 2 . L. . 824; 58 





parc agrecment may terminate 
a lability for the debt of another 
does not make it a guarantce instcad 
of an indemnity where the former is 
not its immediate or main object.— 


McPHERSON v. FORLONG, [1928] 3 
Lye R. 45; 37 Man. Ji. BR. 508.— 


sa. Distinguished from direction to 
Jurnish goods on credit of principal. ]-— 
GRASETYT v. JLUTCHINSON (1860), 10 
C. P. 265.— CAN. 


PART II. SECT. 1. 


se. LPidclity Ldpteet Haas — Primary 
obligation of principal.}—R. v. BLACK 
(Ont. ) (1899), 8 exch. C. R. 236.—CAN. 


PART II. SECT. 3, SUB-SECT. 2. 


44 ii. —— For benefit of third 
party.}—-Where a married woman 
signs an instrument at the request of 
her husband, not for his benefit, but 
for the accommodation of a friend or 
relative of his, the evidence necessary 
to prove that undue influence was 
exercised by the husband must be 





—— —— Jor benefit of husband.|-— 
See HuSBAND & WI¥FE, Nos. 1370 i, 
1370 li, post. 


PART II. SECT. 4, SUB-SECT. 1. 


55 vi. -—- - mca beter thy McISAAG 
jane 9N. R. (3 G. & O.) 287.—- 


PART II. SECT. 4, SUB-SECT. 3.-—A. 


sd. dagrcement by bailee to delaver goods 
to purchaser—IJ’romue by vendor to 
indemnify batice ws iraubeed toss if goods 
not according to contract,|}—Held: tho 
agrooment to doliver, & not the delivery 
itsclf, formed tho consideration for 
the promise to indemnify.—-CUNNARD 
v. PLUMMER (1844), 4 N. B. lt. (2 Kerr.) 
418.— CAN. 


PART Il. SECT. 1, SUB-SECT. 1.—A. 

se. Verbal agreement of guarantee 
or suretyship.j—Ileld: unenforceable 
because of Stat. Frauds.— DOYLE v. 
McKInnon, [1925] 3 D. L. R. 334; 57 
O. L. ht. 104.-- CAN. 
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O. L. Kh. FB -CAN, 


PART Ht SECT. 1, SUB-SECT. 2.—-A. 
196 ——=- J—TuUrrpkek ve. CROWR 
(1862), 15 N.&. RR. (3 RR. & G.) 261-— 


sh. Represeniations within C. S.U.C., 
ce. 46, 8. 10—As to solvency of trader— 
Necessity for writeng.|—McLEAN 1. 
DuN (1877), 1 A. R. 153.— CAN. 


PART III. SECT. 2, SUB-SECT. 2. 


263 i. Promise to stranger~ Surcty, 
guarantor or bat.J—A promwc tu 
mdemnify one who Is a osurety, 
guarantor or ball for a third person is 
not within Stat. Frauds.—McPHERSON 
v. FORLONG, [1928] 3 W. W. KR. 45; 
37 Man. L. R. 508.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

8j. To supply name of prencipal 
debtor — Not admussibl .J--IMPERIAL 
BANK OF CANADA v. NIXON, [1926] 
Can L. R. 1052; 59 O. L. It. 538.— 


Cases 479—913. INGLISH AND Empire Dicrest SUPPLEMENT. 


Part V.—-Liability of the Surety. 


479. Add. Annolation :—Refd. Smith v. Wood consideration.|——-See LANDLORD & TENANT’, 
(1928), 139 L. T. 250. No. 4142a.”’ 
628. Add. Annotation :—-Apld. Re HWoulder, [1929] 
483. Add. Annotation :—Gencerally, Mentd. Den- 1 Ch. 205. 
aye Ina ; « rys 
ie aed v. Prestwich U. D. ©. (1929), 141 L. T. 634. 4d. Annotation :—Distd. Re Houlder, [1929] 


1 Ch. 205. 


679. Add. Annotations :---Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. RB. 244. 


571. Add. Annolation :—As to (3) Refd. Royal 
xchange Assce. v. Hope, [1928] Ch. 179. 


574, Add. Citation :— 11 Exch. 623. Mentd. Kreditbank Cassel Gi. m. b. I. v. 
987. After this case add ‘** —— Sufficiency of Schenkers, [1927] 1 K. B. 826. 


Part VI—-Surety’s Rights against Creditor. 


782a. —-—~—- --.| —Brc CKETT v?. BootTH (1708), 2 824. Add. Annotation :—As to (2) Refd. Smith v. 
Kiq. Cas. Abr. 595; 22 EB. R. 500, L. C. Wood (1928), 139 L. T. 250. 

809. 4dd. Annotation :—Refd. Smith v. Wood 849. Add. Annotation :—Apld. Re Houlder, [1929] 
(1928), 1389 L. T. 250. 1 Ch. 205 

815. Add. Annotation :—As to (2) Apld. Smith v. 851. Add. Annotation :—Apld. Me Houlder, [1929] 
Wood (1928), 189 L. 'T. 250. 1 Ch. 205. 


Part Vil.——Surety’s Rights against Principal Debtor. 


876. Add. Annotation :—Mentd. Akt. Dampshibs 907. Add. Annotation :-—As to (1) Refd. Re Ander- 


Steinstad v. Pearson (1927), 137 LL. T. 583. son-Berry, Harris v. Griffith, [1928] Ch. 
898. Add. Annotation :—Refd. Itc Andcrson-Bcrry, 290. 


Harris v. Griftith, [1928] Ch. 290. 
902. Add. Annolation :—-Generally, Refd. Re Ander- 913. Add. Annotation :—Refd. Re Anderson-Berry, 











son-Berry, Llarris v. Griffith, [1928] Ch. 290. Harris v. Griffith, [1928] Ch. 290. 
PART V. SECT. 1. | WATKINS J. RR. Co. v. ROBERTSON,  80N, [192614 D. L. R. 755; 59O.L. RR. 
449 i. Disposition by surety of pro- [1928] ID. 1. R. 979.—CAN. 449.---CAN. 
perty—To evade liabelity— Void.J—A 
hyaline ore suet ed a ee PART V. SECT. 3, SUB-SECT. 2.—A. PART VI. SECT. 3, SUB-SECT. 3. 
the whole of his property out, of the sr. Money received by sheriff. — We: We es ‘—REVILLON 
reach of liability to pay the debt than SUMMERS v. HAMILTON (1840), 6 O. S. | WaiOEval ian. LTn. v. reap Le [1926] 
is the principal debtor. -—-BLUDOFE T. 113.—CAN. 21). 1. 12. 374; [1826] 2 W. W. R166; 
ree ah ae cries PT u 928) st. Money received by de facto 7 C. B. RR. 583.—CAN. 
C AN. 00; 22 Rusk. 1. Ke odd.-- sheriff colore dae es le v. MERCER 
(1862), 12 C. P. 30.—CAN. PART VI. SECT. 4, SUB-SECT. 2. —A. 
PART V. sig i nS 1. B. PART V. SECT. 4, SUB-SECT. 1.—B. Oe ice : ge I nit pene ar 
k i. —— Civen for due performanec sv. Admissibility of paral cordence— : bs ‘ Lee vere : 
of dutics by tnspector—Inspector lable To show liability mia to specific JOHNSTONE (1867), 13 Gr. 36.—-CAN. 
Jor default of his deputy—Deputy also transactions.)-~ The guarantee bonds 782 v. -—— ——— Raghis of mortgagee 


eovercd by quarantee. I—VERRATT qT. mm question herein which were given of  surety./—QUAY v. SOULTHORPE 
McAULAY (1884), 5 O. R. 315.—-CAN. Lo pitf. bank held to be on the face (1869), 16 Gr. 449.—-CAN. 


of them continuing guarantees, &, 782 vi. —~-- --— Further advance by 


PART V. SECT. 3, SUB-SECT. 1. therefore, parol evidence was not creditor to  debtor.—Re HAMILTON 


Imissible to show that the Hability =o mo, r ; 
sk. Under guarantee for payment of | ™ os : : rrRusTs (1895), 10 Man. L. R. 573.— 
compensation for land compulsorily thereunder was intended to be limited = ¢ AN. 


acquired. |—MURRAY v. THOMPSON, 3 to certain specific transactions.— 











Ont. Dig. 5953-4.—CAN. KOA CARY, HOt i PARE VL SECT. 4, SUB-SECT. 2.— 
sl. Under guarantee for price of goods.) 87 - [1928] 2 W. W. Lt. 662.—-CAN..__ . 1. 
—QOGILVIE v. McLEop (1862), 11 C. P. Dhol veny a Nye Wectte DOl CAN 822 i. Assignment of judgment.) - 
ae —CAN. PART V. SECT. 4, SUB-SECT. 2, SMITH v. BURN (1880), 30 C. P. 630,— 
-}—HENFY Co., LrD. v. sw. IJnspeclor—-Default of deputy ‘ 
BIRMINGHAM (1909), 7 7. L. R. 163.— inspector. |—Held : the surcty Was PART VII. SECT. 1. 
CAN. liable, & the fact of there being a 
sn. Under quarantee for delivery of remedy also on the deputy inspector’s SZ. Wher re land transferred as security. ] 
goods.}_Gronan v. BRAYLEY (1873), . or. RRATE tT. 7 SCHULTZ v. CAN. SURETY Co. (Alta.), 
a Dig. 397- ey oR AN. McAULAY (1884), 5 O. KR. 313.—CAN. ~=—«:([1927] 2 D. L. R. 580.—CAN. 
—— HIG vo. OUMS 
(1853), 10 UG. Ie 202 CAN Ns PART V. SECT. 7, SUB-SECT. 1. soa Vil. geal Bact lated 2 a 
. Unde / sx. After judgment by  defanult— SUTTON v. HINCH ’ 
epaeeane ee hear ee Peel Lala) Whether amendment allowed.}—Scorr 19 “Man. L. R. 705.—CAN. 
Co., [1927] 1 D. L. R. 554.—CAN. vt. M‘DONALD (1841), 6 O. S. 238.— CAN. 
Notice by surety to creditor—A shing PART hae SECT. 4, SUB-SECT 3. 
jor ” Limitation of liubility to fired sum — PART V. SECT. 7, SUB-SECT. 6. 937 ~-——,.J—READ 1%. 
Not acted upon by creditor-—Effect of.) -—- 728 ii. ——— —— ——.)—le THoM- McLEan, “{1925] 3 3 D. L. R. 716.—CAN. 
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947. Add. Annotation : —Refd. Liggett, (Liverpool 
v. Barclays Bank (1927), 137 L. ¥. 443. 


996. Add. Annotation :—Mentd. Biddulph & Dis- 


trict: Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 


Part VIII—Rights and Liabilities of Co-Sureties inter se. 


1115a. Form of order.]~~Kent v, ABRAHAMS, [1928] W. N. 266; 66 L. Jo. 323. 


Part 1X.—Determination of the Guarantee. 


1149. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


1177. Add. Annotation :—Distd. Re Houlder, [1929 | 
1 Ch. 205. 


1186. Add. Annotation :— As to (3) Consd. Smith v. 
Wood (1928), 139 L. 'T. 250. 


1200. Add. Annotation :—Distd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 


1200a. -—— —--— Hire-purchase agreement. | 
—Pltfs. were the assignees of the rights of 
the R. Co. under a hire-purchase agreement 
dated July 6, 1927, whereby the co., ‘‘ the 
owners,” agreed to let to one T., ‘* the 
principal,’? a motor car on the terms that he 
should be at liberty to purchase the car at a 
fixed price, paying as a first payment 
£22 6s. 8d., & thereafter monthly payments 
of £14 3s. 4d., until the whole was paid. 
The payments by the principal under this 
agreement were guarantced by deft. as surety 
under a document signed by her on July 6, 
1927. The principal afterwards fell in arrears 





PART VII. SECT. 4, SUB-SECT. 4. Pe kaseeteise 
964 i. Rughts after debtor discharged— 


surety after.) K. wus surety for pay- CAN 
ment of wu debt due by G. to DPD. G. 


in payment of the monthly instalments, « 
on Feb. 3, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque & stipulating 
that the rest of the arrears should be paid 
Within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £70, were not paid within one month, & 
the owners then took bach the car, acting 
upon their powers under the hire-purchase 
agrecment. On Sept. 18, 1928, the owners 
assigned their rights under that agreement 
to plitfs., who claimed £122 in all from deft. 
as surety :—Held: (1) there was a binding 
contract by the owners to give time to the 
principal debtor; (2) the hability for pay- 
ments under the hire-purchase agreement 
was one & indivisible, & deft. was entirely 
discharged from her suretyship.—MIDLANp 
Morok SHOWROOMS v. NEWMAN, [1929] 2 
Kk. B. 256; 98 LJ. KR. B. 4903; 141 L. T. 
240; 45 'T. L. RR. 499, C. A. 


weasaae ve HOFFMAN & BANK OF | or more sureties & issues execution 
MONTREAL & HENNCHED, [1928] Z 
Debt duc before discharge—Payment by 1). La. Wt. 543 5 [1928] 1 W.W. RR. 763.— 


against each, & one of them pays thre 
Judgment, the surety so paying is 
ontitled to stand in the place of the 
ereditor & earry on, in his own name, 


applied to be declared insolvent & m PART VII. SECT. 2, SUB-SECT. 2.— any proceedings already takeh | to 
due course G. was discharged. )D. B. ( ) enforce the judgment avalnst the other 


then sued K. & got a decree against 


im. Thereafter K. sucd = G. for TOGH Ive 





——-.}—The facet thot 
a settlement made by some of a number 


surety until he receives the amount of 
the other’s contributive share, & he 


ecovery of the amount which he had 

been compelled to pay :—J/eld: the 
order of discharre was a ban to the 
suit.—-GANGADHAR v. KANHAT (1928), 
I. L. R. 50 All. 606.—-IND. 


PART VII. SECT. 4, SUB-SECT. 6. 


sa. On adebtor’s property— Agreed to 
be deposited in bank to meet surety’s 
promissory notes—Property garnished 
by creditor.jJ—A surety having boen 
called upon to pay the principal’s 
debt, paid the creditor part of it im 
cash & gave him his promissory notes 
for the balance. The principal, who 
was selling his house, repaid the surety 
out of the procecds the cash previously 
peg by him & promised to deposit the 
alance of the proceeds in a bank to 
the joint credit of the surety & himself. 
Instead of doing s0, he deposited it in 
his own name & it was gurnished by 
plitf. when the notes given by the surety 
were not yet due & were still unpaid. 
On an interpleader issue between the 
arnishor & the surety who contended 
chat there had been an equitable 
assignment of the money so deposited : 
—RHeld: said promise was nothing 
more than a voluntary one, never 
carried to completion, &, therefore, 
unenforceable as against the claims 
of the principal’s other creditors.— 


of co-suretlies with their creditor has 
not becu agreed to by all the co-sureties 
or fixed by judgment does not prevent 
those who have made the settlement 
& paid thereunder from enforcing con- 
tribution from the others, 1f the latter, 
although notified of & invited to take 
part in the negotiations for settlement, 
did nothing & made no protest with 
respect thereto. STEWART tv. BRAUN, 
[1925] 2 D L. RR. 4233 [1925] 1 
W. W. lt. &871.—CAN. 

1058 v. ——~ -——.]-—-MCNEILI v. 
eaore (Alta.), [1926] 4 D. L. It. 951. 





1058 vi. -—- -—--- .]- CADWELL U. 
CAMPEAU (1912), 21 O. W. RK. 2633 3 
O. W.N. 616; 3 D. L. R. 555.-—-CAN. 

1058 vii. —— .]— TUCKER , 
BENNETT, [1927] 2 D. L. KR. 423; 60 
oO. L. R. 118.—CAN, 


PART VIII. SECT. 2, SUB-SECT. 2.--— 
B. (b). 





1068i. ?tevsd., 35 C. L. R. 48. 


PART VIII. SECT. 2, SUB-SECT. 4.—B. 

1116 3. Application of Mercantile 
Laws Amendment Act, 1856 (ce. 97), 
8.5—Assignment of judgment—Neccssity 
for leave to rwssue exccution.J}—Where a 
creditor tukcs judgment against two 
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is not required to obtain lenve to issue 
exceution in his own name.—FAsT v. 
ZARCHEKOFE, [1926] 4 DD. L. 1. 355; 
11926) 2 W. W. R. 577; 120 Sask. L. BK. 
596.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1.- A, 

1179 vii. —~-- -- --.]-—-NAS8-SiM- 
INGTON Co., LTp. v. THOMAS (Sask.), 
[1926] 2 LD. L. kt. 462.—CAN., 

aio—-~- ——.} Meld: the surety 
was not released from tus guarautec.-— 
DUNN vw. 'THICKETT (Man.), [1025] 5 
W. W. HR. 736. —CAN 

a ii, ——-- ——.]- WINSLOW v. 
VERNER (1890), 30 N. LB. Jt. 150.- - 
CAN. 


PART IX. ad 7 ct 1.- 
. (h). 


sf. Surrender of some chellela bought 
under lien note—No detriment to value of 
chatlels.J—Held + the surety who signed 
the noto was not released.-—TOOVEY 
vo. Brock & Brock 1916), 34 W. L. 1. 
973.- CAN. 

sk. Sale of gouds excecding stipulated 
amount.j)—Tleld :_ the purctics were not 
liable.—Texas Co. (S. A.) Lrp. v. 
WEBB & TOMIINSON (1927), 48 N. L. R. 
24.—S. AF. 

49 


Cases 1216 -1478. 


1216. Add. Annotations :—As to (1) Apld. Smith 
v Wood (1928), 139 I. T. 250. As to (2) 
Consd. Re Darwen & Pearce, Associated Paper 
Mills v. Barnes (1926), 95 L. J. Ch. 487. 

1217. Cilations :--—Delete 9 King. 746; 3 Moo. &S. 
191; 151 BK. RR. 794. 


1222. Add. Annotations :— Apld. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487; Smith v. Wood 
(1928), 1389 L. T. 250. Refd. Sassoon v. 
International Panking Corpn, [1927] A. C. 
711; Midland Motor Showrooms, Ltd. v. 
Newman, [1929] 2 K. B. 256. 


1223. Add. Annotation :—As to (1) Apld. Smith v. 
Wood (1928), 189 L. T. 250. 


1223a. Charge by several persons of properties 
Release of deeds deposited by one.|—-By a 
joint & several memorandum of charge 
twelve persons, including six resps., deposited 
deeds with applt. as security to relieve applt. 
from the entire burden of a guarantee given 
by him to a bank for the overdraft of S. & Co., 
& they thereby respectively charged the 
hereditaments to which the deeds related 
with repayment of al] money to becorne due 
from 8. & Co. Applt., at the request of C., 
one of the twelve persons, allowed her to 
take the deeds deposited by her away for 
the purpose of raising a loan. S. & Co. 
having gone into liquidation, the bank called 
upon applt. to make good his guarantec. 
Thereupon resps. brought an action claiming 
that they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged from the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by applt. 
allowing C. to withdraw the deeds deposited 
by her, their risk had been increased :— 
FAleld: (1) there had been an alteration made 
in the position of those whose properties 
remained deposited as securities under the 
charge by reason of applt. allowing the with- 
drawal by ©. of the deeds deposited by her, 
& they not having consented to the alteration, 
their properties, the deeds of which they had 
deposited, were discharged from all claims 


an ro nt ee: 





ee 
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under the charge; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of the parties, & the materiality 
of the alteration was a question to be decided 
by them ; (2) the same reasoning was applic- 
able, whether what was contributed were 
securities or personal liability.-—SMITH v. 
Woop [1929], 1 Ch.14; 98 L. J. Ch. 59; 189 
L. IT. 250; 72 Sol. Jo. 517, C. A. 


1224a. Guarantee of call on shares—-Forfeiture of 
shares—Discharge of surety.|—The forfeiture 
by a co. of the shares of a principal debtor 
constitutes an interference with the rights 
of a surety who has guaranteed payment of 
instalments owing upon such shares, in that. 
it substitutes a fresh & more onerous liability 
upon the surety than the liability under the 
original contract, & deprives him of his 
equitable right of Hen upon the shares. A 
surety is, therefore, discharged by such for- 
feiture from his contract: of suretyship.— Re 
DARWEN & PEARCE, [1927] 1 Ch. 176; 95 
L. J. Ch. 487; 136 L. T. 124; 70 Sol. Jo. 
965; [1926] B. & C. R. 65. 

1258. Add. Annotation :—Mentd. Brown v. Dagen- 
ham Urban District Council, [1929] L K. B. 
737. 

1329. Add. Annotation :—As to (1) Consd. Smith v. 
Wood (1928), 189 L. T. 250. 

1342. Add. Annotations :— Reid. Re Darwen & 
Pearce, [1927] 1 Ch. 176; Smith v. Wood 
(1928), 189 L. 'T. 250. 

1343. Add. Annotation :—Consd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1345a. .|—MIpLAND MoToR SHOWROOMS v. 
NEWMAN, No. 1200a, ante. 

1357. Add. Annotation :--Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

13872. Add. Annotation :—Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1379a. -\—MIDLAND MorTroR SHOWROOMS v. 
NEWMAN, No. 1200a, anfe. 

1397. Add. Annotation :—Generally, Refd. Berry 
v. Berry, [1929] 2 K. B. 316. 

1478. Add. Annotation :—Distd. Smith v. Wood, 
[1929] 1 Ch. 14. 








RAE AA ee 


surety. —- FRANER v. WATERFORD 


PART IX. SECT. 2 SUB-SECT. 1.— 
e (lh). 


sm. Making principal debtor vbank- 
rupt.] ~Where a surety contended that, 
by making debtor bkpt., the creditor 
had so prejudiced the surety as to 
discharge him from hability -—dZeld : 
no duty was owed by a creditor to a 
surcts either to put debtor into bkpcy. 
or to refrain from doing s0.—I1MTrERIAL 
BANK OF CANADA v. ALLEY, [1926] 
3D. LL. R. 86; 59 0. L. R. 1.—CAN. 


sn. dictahing possession of chattels 
under conditional sale agreement. |— 
Held: the contract constituted a 
relationship of iitgor, & metgee. 
between vendor & purchaser, & the 
surety continued to be hable under the 
wuarantce.—-STEPHEN r. BLACK (1902), 
Cout. 217.-~CAN. 


PART IX. SECT. 2, SUB-SECT. 2.—A. 


so. Surety not prejudwed—Onus of 
proving prejudice on surety.}---CLUSE v, 
STEWART, (1928] 2 D. L. R. 445.— CAN, 


PART IX. SECT. 2, SUB-SECT. 4.— 
A. (a). 


e i. -- Held: it was not 
necessary to show that the surety was 
preudles’ by the gi time.— 

ARLING v. MCLEON (1861), 20 U. C. R. 
372.—CAN. 





PART IX. SECT. 2, SUB-SECT. 4.— 
« (6). 
1322 fii. —-—-.}- CoRRIGAL 
BouLton (1898), 17 U. Cc. R. 43 
CAN. 


PART IX. SECT. 2, SUB-SECT. 4.— 
B. (d). 


sp. 4lteration in number of instal- 
ments.|—-Held : not made on a basis 
of extension of time, so as to release 
the surety from liability.—MaLKIN 
(W. H.) Co., LTp. v. SHERMAN (1925), 
35 B. Cc. R. 445.—CAN. 


PART IX. SEG 7 alias 4.—— 
e a ° 





1364 xv. .--BURNARD Vv. 
LYSNOR, [1927] N. Z. L. R. 757.—N.Z. 


PART IX. SECT. 2, SUB-SECT. 7.—C. 
1448 iii, --—-—.}—There must be 
sole positive act done by the employer 
to the surety’s prejudice, or such 
degree of negligence as to imply con- 
nivance & amount. to fraud.— LONDON 
GUARANTEE & ACCIDENT Co., LTD. v. 
Crry or Hatrrax, [1927] 1 D. L. R. 
1129; [1927] S. C. R. 165.—CAN. 
1451 i. Fraud of employee—Neglect 
of employer to supervise conduct—Neglect 
must gross. }—Circumstances 
which :——Held : Page negligence in 
checking accoun discharged the 


CounTY Councit, [1926] I. R. 505.— 





1455 i. —— Checking accounts. ] 
—FRAHER . WATERFORD CouUNTY 
CounciL, [1926] I. R. 505.—IR. 


PART IX. SECT. 2, SUB-SECT. 8.--A. 


st. Gencral rule.}-—If it is an express 
or implied condition of, or collateral 
to, the arrangement for a guarantee, 
that an cxisting security, whether 
inchoate or complete, should be made 
or kept effective by the creditor for the 
benefit of the parties as a counter- 
seourity, failure to observe that con- 
dition discharges the surety absolutely, 
inasmuch as he has not got the contract 
he bargained for. 

If there is, in fact, in the possession 
of the creditor such a counter-security, 
it is the duty of the creditor, whether 
its existence is known to the surety 
or not, to exercise reasonable cure in 
maintaining it for the benefit of the 
surety, so as to be available, un- 
impaired by reason of any negligence, 
on the discharge of the debt. If he 
fails in this duty, the surety is entitled 
to credit against his Hability for the 
damages suffered by such breach of 
duty by the creditor.— NORTHERN 
BANKING Co., LTD. v. NEWMAN & 
CALTON, [1927] I. R. 520.--IR. 


Vol. XXVI.—Guarantee and Indemnity. Cases 1506 —-1789. 


1506. Add. Annotation :- Mentd. A.-G, v. | 
Pritchard (1928), 97 L. J. K. B. 56). 


1520. Add. Annotation :—Mentd. Ie Lister, x p. 
Bradford Overseers & ‘Bradford Corpn., 
[1926] Ch. 149; Leitch v. Emmott, [1929] 
2K. B. 236. 

1523. Add. Annotation :—Refd. Morris v. 
[1927 }7C. A. 252. 

1561. Add. Annotation :—Refd. Jenkins v. Jenkins, | 
[1928] 2 K. B. 501. 


1570. Add. Annotations :-—Refd. Firm of R. M. 
K.R. J. v. Firm of M. R. M. V. 1. (1926), 05 
L. J. P. C. 197; Pirie vo. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanarkshire 
Tram Co. (1927), 20 B. W. C. ©. 780; Jenkins 
v. Jenkins, [1928] 2 Kk. B. 501. 


1571. Add. Annotations --—Mentd. 


Whitehead, [1926] 2 Kk. B. 380; Firm of 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
f1u20) A.C. 761; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023: Hardie & Lane v. Chiltern 
(1927), 96 Li J. K. B.,. 778. 


' 1576. -idd. Annotation :---Refd. Jenkins v. Jenkins, 
[192812 K. B. SOL. 
1577. Add. Annotation :—-Refd. Jenkins v. Jenkins, 
[1028] 2 1K. B. 50. 

{dd. Annotation :—— As to (2) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 


1608. Add. Annotation :--Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


| 1643. Add. Annolation :—-Mentd. Dennerley v. 
Prestwich U. D.C. (1929), 141 L. T. 602. 


Harris, 


1582. 


Bennett v. 


Part X.—Avoidance of the Guarantee. 


1739. Add. Annotation :~-Mentd. Ilong Kong & Shanghai Bank v. Lo Lee Shi, [1928] A. C. 181. 


Part XII. —Indemnity. 


1745. Add. Annotation :—Refd. Wiggins v. Lavy ; 1787. Add. Annotution :—Refd. Pontypridd Grdns. 
(1928), 44 T. 1. RR. 721. v. Drew, (1926) 1 WK. B. 567, 

1784. Add. Annotation :— Mentd. HI. v. Lf., [1928] 1789. Add. Annolation :—Refd. Pontypridd Grdns. 
P. 206. v. Drew ee) 95 7.. J. Ww. B. 1030. 


ne ey Capper ~~ me 
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PART IX. SECT. 2, SUB-SECT. 8. B. employer’s failure to dvetone, the trie Nas ry as : an 
. i ; . i situation was not wilful, intentional, oD. da a. 557. Y28 14.- - 
ara = ie cen se ali ae or with a view to advantage hiruself.- - CAN. 


1IKBY-BLAIN, LTD. v. Matrrubws, {1925) 


7 e “ pede t be [7 
2D. L. 12. 382: 56-0. 1. 1. 3832--CAN. 1 13%. As to nature of transaction.) 


under the guarantee.—ORCIISTON 0. 
lt is a good defence to an action on in 


SCHLABPFER, [1924] N. 4. L LR I170.— 


N.Z. 


PART IX. SECT. 2, SUB-SECT. 9.- A. 


1499 i. Jk Aen surcty discharged -- 
Release of debtor. |— MILNiG vr. YoRt«kK- 
SHIRE GUARANTOR & SECURITIES 
Coun. (1906), 375. C. BR. 331. -—-CAN, 


PART IX. SECT. 2, SUB-SECT. 9.-— 
B. (a). 
sv. Sale of dehtor’s equity of redcimp- 
tron.| -Hleld: not a release of debtor, 
nor of bis surety. --STEWART v. CLARK 
(1863), 13 OC. P. 203.—CAN, 


PART IX. SECT. 2, SUB-SECT. 
B. (c). 


sw. I?elease of co-lessee—Surety dis- 
charged J—ISMAN v. WIDEN (Sask.), 
11926] 1D. L. RK. 247.— CAN. 


PART IX. aay aa 9.—— 


9.— 


1561 —— -——.]— HOLLIDAY v. 
Hoaan (1293), 20 A. R. 208.-—-CAN. 


PART X. SECT. 4, SUB-SECT. 2.—C. 


1685 i. Character.J—An offer, by an 
employer, who has knowledge of dis- 
honesty on the party of his employee, 
amounts to a representation to one 
from whom he seeks or obtains, without 
disclosure, a fidelity guaranty, that, 
so far a8 he is aware, the employee 
whose fidelity is to be guaranteed is 
not dishonest. If that representation 
is untrue, it matters not that the 


1685 1i. ——- .]-- Where an employee 
8 required to furnish a fidelity bond, 
& his employer knows that he has been 
dishonest in the offiee or service to 
which the bond is to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond in ignorance of 
the former dishonesty of appct., such 
non-disclosure releases the surety.- - 
RvuRAL MUNICIPALITY OF CHURKCTI- 
BRIDGE No. 211 vo. LONDON GUARANTEE 
& ACCIDENT Co., Ltp., [1925] 3 D. L. R. 
341: [1925] 2 W. W. RR. 334; 19 
Sask. L. R. 450.—CAN. 

1685 fii. S. PP. Mayitknip RuRAL 
MUNICIPALITY, NO. 406 ». LONDON & 
LANCASTIIRE GUARANTER & ACCIDENT 
Co. oF CANADA, [1927] 1 2. Ta. 1. 403; 
11927) 1 W. W. RR. 67; 21 Sask. 1. Rh. 
25:3.—CAN. 

gi. ——~ Statement made in ignorance 
& without fraud.) --ko: the purpose of 
aw renewal of a fidelity policy, pltfs. 
certified to detts. that the employee 
“is not at present in arrears” or 
default.”’ The employee was tin fact. 
in arrears & default) at the time, but 
the certificate was made without 
knowledge of this & without fraud :— 
Held: Pitfs. could not recover under 
the poliey.—DowMION OF CANADA 
CIUARANTEE & ACCLDENS Co., LYrb. v. 
Housing COMMISSION OF Crry or 
Haurrax, [1927] 4 DD. tL. BR. 161; 
11927) S. C. R. 492.—CAN. 


PART X. SECT. 4, SUB-SECT. 3. 


h i. Separate obligations—Only 
one explained — Sureties illiterate.] — 
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euaranteo that it} was oxecuted by the 
surely in the behef, induced by the 
fraudulent misrepresentations of debtor, 
that it is a document of anot wi nature. 
—WATKINS (J. Ri.) Cov. HAaNnNati 
(Sask.), [19261 4 D. lL. RR. 935 [1926] 
2 W. W. R. 800.-—CAN. 

PART X. SECT. 5, SUB-SECT. 2. 

1730 ii. - - ~ ——.|+—Jleld: the 
influence exerted by the husband was 
not undue influenee, & the wife 
executed the guurantec as the result 
of her own considered judgement of 
the consequences thereo!.—CAaNANDLAN 
BANK OF COMMERCE ». FOREVWAN, 
[1927] 2 DPD. L. kK. 5803; [19271 J 
Me W. RR. 783; 22 Alta. L. IR. 418.-—- 


PART XII. SECT. 1. 


1744 iii. Person indennificd 
insolocnt.|--Where om person entitled 
to be indemoified is inselvent  - 
Semble: the contract to ide mnify 
hum has the same cffeet as if it were a 
ruarantee to the prucipal ereditor of 
paymont of the deht.—/ire WINDING-TP 
ACT & KRANCO-CANADIAN Morro «Gis 
Co., Lirp., Re BANK ab MON PREAL 
(Alta.), [19271 1 W. W. RR. 408, 8 
CG. 3. RR. 176. CAN. 

sy. Docs not crlend to doveg unlawful 
acts.) -Hleld the fact of a municipal 
couned having nnidertaken to indemnify 
an officer tor dawfal acts done din his 
official capacity, docs not entitle him 
to look to them Jur indemnity against 
the consequences of unlawful aects.-— 
IRWIN 2. Mantrosa CokpPN, (1872), 22 
C. P. 367.-- CAN. 


Cases 1790—1889. 


1790. Add. Annotation:—Overd. Pontypridd 
Grdns. v. Drew (1926), 95 L. J. K. B. 1030. 

1790a. .]|—Guardians who supply 
goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods sv supplied. 
Birkenhead Union Guardians v. Brookes, No. 
1790, overd.—PONTYPRIDD UNION v. Drew, 
[1927] 1 K. B. 214; 95 L. J. K. B. 1030; 136 
L. T. 83; 90 J. P. 169; 42 T. L. R. 677; 70 
So]. Jo. 795; 24 L. G. R. 405, C. A. 


See, further, Pook Law. 


1800. Add. Annotation :—Consd. Re Harrington 
Motor Co., Ha p. Chaplin, [1928] Ch. 105. 

1826a. Limited to claims by third parties.]—Pltfs. 
took a lease of premises from deft. railway 
co., &, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could be moved 
over certain of defts.’ railway lines. One of 
the terms was that pltfs. “ agree & undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.’’ When pltfs. 
were using the gangwauy some trucks were 
shunted down the line, & the gangway was 
destroyed. In an action for damages for 
negligence &/or breach ot duty defts. denied 











PART XII. SECT. 6, SUB-SECT. 1.—A. 
1825 ix, ——.]—RUIUERKVORD © v. 
STOVEL (1861), 12 C. P. 9.—CAN. 


1825 iii. 
Paowi10e CoAsT 8S.S. Co. v. VICTORIA- 
VANCOUVER STEVEDORING Co. (1919), 
43 D. L. Rf. 231 —- CAN. 


b i. 





——.]-—— GRAND TRUNK 


PART XII. SECT. 7, SUB-SECT. 1. 

Claam by liquidator of 
indemnified party-—Before payment of 
hability.|—Where commission agents 
had aineurred hability 
their principals, who hud agreed to 
indemmfy them, & the agents having 
subsequently gone into liquidation, 
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hability & pleaded the above term of the 
supplemental agreement :—Held: the under- 
taking was only one to hold defts. harmless 
against claims by third parties. — Great 
WESTERN Ry. Co. v. DURNFORD (JAMES) & 
Sons, Lrp. (1928), 1389 L. T. 145; 4417. L. R. 
415; 33 Com. Cas. 251, If. L.; affg., S. C. sub 
nom. DURNFORD (JAMES) & Sons, Lp. v. 
GREAT WESTERN Ry. Co. (1927), 138 L. T. 


137, C. A. 
Annotation :—Mentd. Rottomley v. Hurst & Blackett & 
Houston (1928), 44 T. L. R. 451. 


1830. Add. Annotation :—As to (2) Refd. Stoney v. 
Kastbourne R. D. C., [1927] 1 Ch. 367. 

1867. Add. Annotations :—Refd. Re larrington 
Motor Co. (1927), 44 T. L. R. 58; Hoods’ 
Trustees v. Southern Union General Insce. of 
Australasia, [1928] Ch. 793. 

1877. Add. Annotation :—Refd. Admuralty Comrs. 
v. §.S. Susquehanna, [1926] A. ©. 655. 


| 1882. Add. Annotation :—-Refd. Re Pinto Leite 


Nephews, Ha yp. Des Olivaes (Viscondc). 
[1929] 1 Ch. 221. 

1885. Add. Annotation :~--—Mentd. 
Associated Greyhounds Racecourses, 
(1929), 141 L.. T. 529. 

1889. Add. Annotation :—As to (2) Refd. Iyman 
v. Lyman, Lughes v. Hughes, [1929] A. C. 
601; Generally, Refd. May v. May, [1929] 
98 L. J. K. B. 770. 


Collins v. 
Ltd. 





official liquidator sued the principals 
tor the amount of liability : —Held : 
he could recover the amount even 
though the agents having gone into 
hiquidation had not actually paid their 
vendor —OSMAN JAM4L & SOAS »P, 
GOVAL PURSHATTAM (1928), 1. L. It, 
56 Calc. 262.—IND. 


on behalf of 
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Vol. XXVI.—Cases 5 —263a. 


HIGHWAYS, STREETS AND BRIDGES. 


Part 1.—Definitions 





5. Add. Annotation :--~As to (4) Refd. A.-G. & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 173. 

29a. -|—A.-G. v. Tasker, No. 263a, post. 

65. To the existing paragraph add as follows : — 


(3) The words ‘‘ annual payment towards 
the cost of the maintenance & repair’? im 
Local Government Act. 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually iu 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
taking the average expenditure over a series 

of years. 
Annotations:—As to (1) Consd. Manchester Corpn. » Auden- 


shaw U.C. & Denton U.C., [1928] Ch. 763. pld. hteigate 
Corpn. t. Surrey Counts Council. [1928] Ch. 309. 


and Characteristics. 


Jorpn. v. Surrey County Council, [1928] Ch. 
oo". 
Add. Annotation :-—-Refd. Tloward-F landers 
v. Maldon Corpn. (1926), 135 L. 'T. 6. 
Add. Annotation :--Generally. Mentd. Thur 
rock Grays & Tilbury Joint Sewerage Board 
v. Thames Land Co. (1925), 90 J. P. 1. 
Add. Annotation :—Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 938 J. P. 1738. 

-—— -—.]-—A.-G. & PuBLICcC TRUSTER 


v. WooLWIcH METROPOLITAN BOROUGIL 
CouncIL, No. 951a, post. 


Add. Annotation :—Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. PL o173. 


79. 
96. 


137. 


137a. 


146. 


Part I1l—Origin and Proof of Highways. 


66. Add. Annotation :—-As to (1) Consd. Reigate 

178. Add. Annotation: —As to (2) Refd. Stoney v. 
Hastbourne R. D. C. & Devonshire (1925), 90 
nae Gaia bo fs 

187. Add. Annotation :--Refd. Stoney v. last- 
bourne Rk. . C. & Devonshire (1925), 90 
A me ieee 

189. Add. Annotation :—As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 157. 

196. Add. Annotations :— As to (2) Refd. Layzell v. 
Thompson (1926), 48 T. L. R. 58.) Generally, 
Mentd. Bournemouth-Swanage Motor Road 
& Kerry Co. v. Harvey & Sons, [1929] 1 Ch. 
686. 

216. Add. Annolation :—Consd. Stoney v. East- | 
bourne R. VD. C. & JPevonshire (1925), 90 
J. P. 133. 

219. Add. Annolalion :— As to (1) Refd. Stoney v. 
EKastbourne hk. C. & Devonshire (1926), 95 
L. J. Ch. 312. 

225. Add. Annotation :-—Mentd. Birkdale District | 
Electric Supply Co. v. Southport) Corpn., 
[1926] A. C, 355. 

226. Add. Annotation :—Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 3565. 

227. Add. Annotation :—Mentd. Birkdale District 


iectric Supply 


Co. v. Southport Corpn., 
[1926] A. C. 355. 


236. Add. Annotation :-—Generally, Mentd. Birk- 
dale District: Electric Supply Co. v. Southport 
iorpn., [1926] A. C. 355. 
Add. Annotation :—Mentd. Birkdale District 
Klectric Supply Co. v. Southport Corpn., 
[1926] A. GC. 355. 
(‘utations :-—For “1. R. 3 ixch. 316” 
*L. R. 2 Mxch. 316.” 
Add. Annotations :—As to (1) Consd. Stoney 
vw. Kastbourne R. D. C. & Devonshire (1925), 
90 J. P. 138. As to (2) Refd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
159. Generally, Refd. Stoney v. Kastbourne 
mw. u. C. & Devonshire (1925), 90 J. P. 57. 
~|—Where nothing is known about a 
way except that it is used, the origin of the 
way is to be found in the user; & in such a 
case the user raises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
that such right) was reputed to exist there- 
tofore back to the carly part of last century : 
—Held: the path was dedicated to the public 
as a bridleway at or about the commencement, 
of, or prior to the commencement of, last 
century.—A.-G. v. TASKER (1928), 92 J. P. 
157. 


241. 


251. read 





263a. 


PART I. SECT. 6, SUB-SECT. 2. 


sa. By Government survey—Prevails 
against previous possession. |\—-MOUNT- 
ag KR. (1861), 1 KEK. & A. 429.— 
AN. 


PART III. SECT. 1. 
——.}+—PoINT ABINO 


1. 





r 
Ass'n. vt. BERTIF TOWNSHIP, |1927] 
4D. L. R. 503; 61 O. L. Rk. 120; affd., 


{1928] 2D. L. R. 31; 610. L. R. 610. 
—CAN. 


PART Hil. SECT. 2, SUB-SECT. 2. 


206 vi. — - Crown patents issued in 
accordance with plan showing highway.) 
—IKPMONTON TOWN v BROWN & 
Curry (1893), 1 Terr. Ll. Kt. 454.—CAN. 


PART III. SECT. 2, SUB-SECT. 3.—-C. 
218 ii. ——.+ ITeld: no 
pissubioy of dedication from user 
by the public could be inade against an 
owner who was in fact out of possession 
or control ; to justify such presumption 


773 





it must be shown that there was some 

eriod during which the owner could 
hae taken actiou to exclude the public. 
—A.-G.m DUNEDIN, [1929] N. ZT. Ra, 
261.—N.Z. 


PART III. SECT. 2, SUB-SECT. 4.— 
B. (c). 


sd. Lane less than preseribed minimum 
uidth of private streets—No dedicatior 
inferred.}—CARPET IMPORT Co., UTD. 
v. Beaty & Co., Lrp., [1927] N. Z. 
L. Kh. 37.—N.Z. 


Cases 270a—355b. 


270a. Motive of user immaterial.] — Hue v. 
WUITELEY, No. 298a, post. 


274a. ------ Reputed to exist for over one hundred 
years. |—A.-(i. ». TASKER, No. 268a, ante. 


285. Add. Annotations :—-.As fo (1) Distd. Hue v. 
Whiteley, [1929] 1 Ch. 440. Refd. Stoney v. 
Eastbourne RK. C. & Devonshire (1926), 95 
T.. J. Ch. 312. As to (2) Consd. Trafford v. 
Thrower (1929), 45 T. L. R. 502. 


298. Add. Annotation :—(Cenerally, Refd. Boult- 
wood v. Paignton U. D.C. (1928), 92 J. P. 98. 


Paths joining existing high- 
ways.|—Evidence of long public user, as of 
right, of a pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of such user. 


298a. 











ll. & W. were neighbouring freeholders, & | 


the sites of their properties originally formed 
part of the D. estate. The property of H. 
was originally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature of a timber road, 
leading up from the London Road towards 
the property & past the property to Box 
Hill. In 1916 U1. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 
of H., opened a small gate for pedestrians in 
the boundary fence. In the action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill & the London Road for purposes 
of pleasure :—Hcld: the evidence of public 
user Iced to a presumption that the land had 
been dedicated, & that the motive of such 
user was irrelevant..—HUE v. WHITELEY, 
[1929] 1 Ch. 440; 98 L. J. Ch. 227; 140 
1 Dok. 

311a. Footpath along sea cliff.|—Where there was 
evidence of the user by the public of a 
footpath along a sea cliff for some distance 
when its direction continued on a line slanting 
inland, & during the course of some twenty 
years, owing to erosion by the sea, the fvoot- 
path so used had receded about twenty or 
thirty fect inland, though the ct. was always 
slow to infer the dedication of a publie right 
of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, & no objection to its user had 
been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pltfs. having claimed that 
there was no public right of way over a strip 
of land under a portion of a fence removed 
by defts. :—Held: the public had wandered 
from tbe original right of way over the land 
of pltfs. when it was in the hands of their 
predecessor in title & was derelict, but the 
user of the new way by the public had never 
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been acquiesced in, & there had never been 
a dedication of it to the public use, & pltfs. 


PAIGNTON URBAN District Councu. (1928), 
92 J. P. 98. 


User by sufferance.]—Deft. council 
claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure award of 1816 no such public 
footpath was set out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, & then turned off through 
the park, leading to only three farms & three 
or four cottages, & by its use a distance of 
about sixty-four yards was saved. ‘There 
was no evidence of dedication, & the evidence 
of user was by the occupants of the farms & 
cottages & their friends :—Held: the proof 
of uninterrupted user was no more than evi- 
dence from which the ct. could infer that 
at some time the owner of the soil had 
dedicated the path to the public of which 
there was no evidence, & the evidence of user 
was user by sufferance only since 1816, before 
which no such public footpath was shown to 
exist.— FENWICK v. HUNTINGDON RURAT, 
Districr CouNcIL (1928), 92 J. P. 41. 
.|-—BOULTWOOD v. PAIGNTON 
URBAN DistricT CounciL, No. 3lla, ante. 


355a. -----— |—The purchaser of land sold 
“subject to rights of way,’ after an un- 
suspected right of way had been established 
on behalf of the public, brought an action 
against the vendor for breach of the implied 
covenants expressed by his having conveyed 
as ** beneficial owner.’” The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782. the date of 
the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 & 
1840, in neither of which was the right of 
way marked :—-Held: the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 
than as regards tithe ; they were not, there- 
fore, prima facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft. the onus 
of proving that the dedication was prior to 
1782.—STonEY v. EASTBOURNE RURAL 
CouNcIL, [1927] 1 Ch. 367; 95 L. J. Ch. 312; 
135 L. T. 281; 90 J. P. 173; 70 Sol. Jo. 690; 
24 L. G. R. 3838, C. A. 

855b. ——- -.]-—A tithe map & award produced 
from the proper custody may, In cases in 
which the question is whether a highway was 
dedicated to the public before or after 
Mar. 20, 1836, be used in conjunction with 
evidence of uninterrupted public user 
throughout living memory as_ evidence, 


322a. 











329a. 








PART III. SECT. 2, SUB-SECT. 4.— 
B. (d). 


317 in, ——-—.]—Where a person has 
possessory rights over a piece of land, 
the title to the land bemg vested in 
Govt.. uwnother person may ostabhish 
a right of access to a tomb ereeted on 
such land & to worship there. Such 
a right must have been openly enjoyed 
without leave, stealth, or force for a 


length of time which suggests originally 
an agreement or usage that has become 
& customary law of the place In respect 
of the persons or things in which it 18 
concerned. But the establishment of 
such meht only does not melude the 
right to crect) substantial structures 
over & round the tomb which would 
be an infringement of the possessory 
rights of its owner.—DAWSON  v. 


7°7 A 


Rounac ZAMANI BEGUM (PRINCESS) 
(1928), I. L. Rt. 6 Ran. 4456.—IND. 


PART III, sal re ‘iar 4.— 
- (6). 


se. Right to obstruct—Locus in quo 
conveyed with adjoining property.| — 
LEARY v. ARMSTRONG (1850), 12 
N. B. R. (1 Han.) 22.—CAN. 


587. 


588. 


607. 


618. 


634. 


PART III. SECT. 2, SUB-SECT. 7. 
404 i. Na@h-user by public.) --BRITIBO 


(1) that there was at the date of the award 
& carriage-way along the line shown on the 
map, & (2) of reputation that the way so 
shown had by the date of the award been 
dedicated to the public.—A.-G. (FEVERS- 
TiAM’S (HARL) TRUSTEES) v. STOKESLEY RURAL 
DIsTRicr COUNCIL (1928), 26 L. G. BR. 440. 


Vol. XXVI.—Highways. 
356. 


Cases 355b —819. 


Add. Annotation :-- Refd. Layzell v. Thomp- 
son (1927), 1387 L. T. 106. 


361. -ldd. Annotation :—As to (1) Consd. Great 


Western Ry. v. Monmouthshire 


County 
Council (1929), 93 J. P. 142. 


Part V.—Rights in Connection with Highways. 


Add. Annotation :—Mentd. Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. 


Add. Annotation :—Distd. Curtis vo. Geeves 
(1929), 938 J. P. Jo. 812. 


Add. Annotation :—As to (2) Consd. Grant, v. 
Derwent, [1929] 1 Ch. 390. 


Add. Annotation :—Refd. Noble v. Harrison. 
[1926] 2 K. B. 332. 


Add, Annotations :—Apld. A.-G. ». Hornsey 
B.C. (1926), 48 T. L. R. 92. 
Derwent, [1929] 1 Ch. 390. 


Add. Annotation :—Mentd. Montreal City v. 


Montreal Harbour Comrs., etreault— v. 
Montreal Harbour Comrs., [1926] A. C. 299. 

Add. Annotation :---As to (1) Refd. Howard- 
Maldon Corpn., (1926), 135 


Add. Annotation :—As to (2) Consd. Woward- 
Flanders ». Maldon Corpn. (1926), 135 L. T. 6. 
Annotation: Dbtd. Witham Outfall 
Board v. Boston Corpn. (1026), 186 Ti. T. 756. 
:—Generally, Mentd. Light 
v. West, (1926) 2 1. B. 23s. 

After this case add ‘*- - Grant void for 
uncertainty.|—Scee CoNSTITUTIONAL TLAW, 
Vol. XL. p. 564, No. G37.” 


651. 
Flanders v. 
1. 6 
657. 
661. 4dd. 
664. Add. Annotation 
Refd. Grant 7. 676. 


Part VI.—Repair of Highways. 


786a. --—- ---— Increased burden of traffic.]- — 


A road was constructed by pltf. corp. under 
powers conferred by a private Act of 1875, 
which enacted that the road should be con- 
structed according to a certain specification 
& that it should thereafter be maintained at 
pltfs.’ expense. The road was completed in 
J878 as a waterbound macadamised road in 
accordance with the statutory requirements, 
& was fully maintained by them for many 
years, but ultimately it deteriorated owing to 
the increase of traflic of a kind unknown in 
IS7S, & unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly destroy the 
road :—Held: (1) pltfis. were liable to 
maintain the road in the condition in which 


797. 


819. 


if was completed in 1878, & that liabilit-y 
still continued, notwithstanding the change of 
elrcumstances brought about by the increase 
of traffic; (2) the obligation to maintain the 
road rested on pltfs. alone.- MANCHESTER 
CORPN. v. AUDENSHAW URBAN CouNcTn & 
DENTON UnBAN COUNCIL, [1928] Ch. 763; 97 
L. J. Ch. 2763 139 L. T. 509; 92 J. P. 163; 
441. L. R. 628; 72 Sol Jo. 452; 26 LG. R. 
343, C. A. 


Add. Annolation :—As to (1) Consd. Reigate 
‘orpnh. v. Surrey County Council, [1928] Ch. 
359. 


Add. Annolalion :—-As to (1) Refd. Palmer v. 
Jrone, [1927] 1 Is. B. $804. 


CaLtumEra Hop Co., Lrp. v. DisTRiocr 
oF Kent, [1925}3 D. L. R. 1713 (1925) 
2 W. W. R. 31.—CAN. 


PART III. SECT. 3. 


434 i. Compliance with statutory 
requ irements— Failure of commissioners 
tu file return of layrny oul—Laying out 
not unvalidatcd.J—BROWN v. MCKEERL 
(1841), 1 Kerr. 311.—CAN. 


PART V. SECT. 1, SUB-SECT. 2. 
si. — ——.]— HASAN v. 
ZAMAN (1924), 41 T. L. R. 88.——IND. 


PART V. SECT. 2, SUB-SECT. 3. 

ni. Under Toun Planning & Develop- 
ment Act, 1920.])--A miece of land, 
comprising about 14,000 acres, situated 
in a farming district. & within the 
boundaries of a district council areca, 
was subdivided hy the owner into 
twelve lots. A pian was deposited 
in the Lands Titles ltegistration Office, 
& showed certain private roads which 
were imarked “ private roads tuo be 


ee 


vested in” the owner :---Held: the Rita ov. MUNICIPALITY OF MIN'rO, 
fee-pnuple of these roads did not [1925] 3 In dn Tk 5233 [1925] 2 
vest. by virtue of Town VPlauning & W. W. KR. 607: 35 Man. L. RR. 190.— 
Development Act, 1920. im the district CAN. 

councilL—LONTON DISTRICT COUNCIL T. 789 in. ——— - -— -—- -.]—Although 


Bruce, (1927) 8S. A. S. RR. 463.--AUS., 


PART V. SECT. 4. 


ei, —— —- -~— + Grade of street 
lowered causing  subsidence.}-—NeW 
WESTMINSTER CIry CORRN. ¢. Tekta- 
HOUSE (1892), 20 5. CL. RK. 520.—CAN., 


PART V. SECT. 5, SUB-SECT. 1. 

sf. Power of International Bridge 
Company -—- To regulate churges.| — 
CANADA SOUTIIERN Ky. Co. v. INTER- 
NATIONAL BRIDGE Co. (1883), 8 App. 
Cas. 723.—-CAN. 


PART VI. SECT. 1. 
789 i. Hevsd., 26 A. It. 43. 


789 ii. --— - --~ Frery portion of 
road.Jj—A municipality uw Lable im 
damages for an accident resulting from 
the breach of its duty to keep every 
portion of u road in repair, that is, in 
a fit condition to be travelled upon.— 


775 


every portion of a public road must 
be kept in repair by the municipality 
in which the road lies, the driver of a 
very heavy vehicle is not entitled to 
drive it to the extreme edge of a@ rained 
road built of earth an absolute reliance 
that it will not erumnble —BLAcKIE v. 
MUNICIPALITY OF MINION’, [1925] 4 
D. L. KR. 10st; (1925) 3 W. We dt 
561.—CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

sg. Liubilitu of village - Villiage Act, 
R. S. 4. 1922 (e. 109), s. &8.)-— Before 
a villagg can be held lable for damage 
resulting from a defeet in a road, at 
must be shown that the soad ip within 
one of the classes of roads specified 
in the above seet.—GREENAWAY 
GANADIAN Pacitic ty. Co., [1925] 
IDB BR V92; (1925, t Ww. W. R 
667: 8! Alta. L. R. 3303 varging. 
fageap & DB. Le. 977. [1924] 8 
W. WR FOS 


Cases 892—1146a. ENGLISH AND EMPIRE 


892. .idd. Annotations :—As to (1) Apld. A.-G. v. 
Jlornsey B. C. (1926), 48 T. L. R. 92. Refd. 
Reigate Corpn. v. Surrey County Council, 
[1928] Ch. 359. 


945. Add. Annotation :—Consd. Garnett v. Pratt, 
[1926] Ch. 897. 

951. Add. Annotation :—Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

951a. 








wills, & as such owned lands abutting upon 
a certain road in the Metropolitan Borough 
of W. By notices dated Feb. 14, 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 11s. 2d., being the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A.-G. 
claimed a declaration that those portions of 
the road were highways repairable by the 
inhabitants at large, & relators as co-pltfs. 
claimed « declaration that those portions of 
the road were not ‘‘ new streets’’ within 
Metropolis Management Acts, 1855 & 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 
Mar. 20, 1836, & was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was in fact & in law 
a ‘“‘ new street’”’ within Metropolis Manage- 
ment Acts, & that neither they nor their 
predecessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part :— 
fleld; (1) on the evidence there was nothing 
to show that the road in question was any- 
thing else than a public highway repairable 
by the inhabitants at large. The fact that 


DiaEst SUPPLEMENT. 


997. 


1002a. Walls & roof of tunnel. 


repairs had been done by private owners for 
their own benefit was no evidence of any 
liability on their part to repair ratione 
tenure ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a ‘‘ new street’’ within Metropolis 
Management Acts.—A.-G. & PUBLIC TRUSTEE 
v. WoOoLWICcH METROPOLITAN BOROUGIL 
CouncriL (1929), 938 J. P. 173; 27 L. G. R. 
700. 


Add. Annotation :-—Refd. A.-G. v. Hornsey 
B.C. (1926), 43 T. L. 1. 92. 





was constructed as a private road by S., on, 
through, & under his own land. In order 
to make the road S. tunnelled under an 
existing footpath. In 1923 the road became 
a main road, pltfs., S.’s successors in title to 
the soil through which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel :—Held: (1) the walls & roof of the 
tunnel cither formed part of the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 
payment; (2) even if S., having in 1823 
tunmnelied under an existing highway, became 
Viable ratione nocumenti to repair the part of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, s. 97, because pltfs. were not 
only S.’s successors in title but also a high- 
way authority.---REIGATE CoRPN. v. SURREY 
County Councin, [1928] Ch. 350; 97 
L. J. Ch. 168; 188 L, T. 6915; 92 J. P. 463 
44'P. L. R. 808 5 72 Sol. Jo. 154; 261. G. 2. 
278. 


Part VIl.—Enforcement of Duty to Repair. 


1053. Add. Annolaltion :—Refd. A.-G. v. Llornsey B. C. (1926), 43 T. I. BR, 92. 


Part VIII.——Powers, Duties and Liabilities of Highway 
Authorities. ° 


1146a. -—-- Removal of footway.]—A municipal | 
corpn., in exercise of its powers as highway 
authority under Public Health Act, 1875 
(c. 55), 8s. 149, widened a narrow street in the 
town by entirely removing a raised & kerbed 
footway on one side, & throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 


re 








er 





of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
for injury to his property. It was proved 
that the access to & egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 








pes VII. SECT. 1. PART VII. SECT. 2, SUB-SECT. 8.—B. ody a nower to er part oer 
e R. v. 1107 i. Neglect to repair after con- | 7000.;—WHAPPUS VY. LA SALLE, 
cont. bees, ae Tania ae oak p arp ON victun—Writ de nocumento amovendo.] | 3D. L. R. 764; 60 O. L. R. 564; affd., 


—R. vr. PORTAGE LA PRATRIE RURAL eer D. L. R. 386; 62 0. L. R. 139. 


MUNICIPALITY (1905), 2 W. L 
10 Can. Crim. Cas. 125.—CAN 


. WR. 141 ; 
. PART VIII. SECT. 1, SUB-SECT. 2. 


fi. -—— 18 Vict. c. 100.J— 





PART VII. SECT. 2, SUB-SECT. 1. pats VIII. SECT. 1, SUB-SECT, 1. QUEBEC. Nortir SHORE TURNPIKE 


sk. Not suspended by provision of = 
statutory remedy. J—h. o Town or i ¢ agit, 28 | Oo. L. Kh. 
Panis (1862), 12 C. PP. 445.—CAN. 


106: 


776 


-}+—-STRONG v. ARRAN. | ROAD TRUSTEES v. VEZINA (1884), 


40. W. N. | Cass. Dig. (2nd od.) 758.—CAN. 


2D. L. R. 44.—CAN, 


the footway to a width of 1 ft. less than 
before :—Held: the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary. & it was 
not sufficient for the action to be bond fide ; 
& the order was properly made.--Howarnp- 
FLANDERS v. MALDON CoRPN. (1926), 135 
L. T.6; 90 J. P. 97; 70 Sol. Jo. 544; 24 
L. G. R. 224, C. A. 


1164a. Duty to inspect trees-——On private ground 


adjoining highway—Patent danger.|—-MACKIE 
v. DUMBARTONSHIRE ‘OUNTY COUNCIL, 
WESTERN DistrRicr CoMMITTEE (1927), 71 
Sol. Jo. 710; 913. P. Jo. 634, H. ds. 


1191a. —-— Obstruction during construction of 


new road.|—A corpn., in making a new road 
connecting two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de sac in which one of the roads 
terminated, partly constructed the new road 


VoL. XXVI.—Highways. 


Cases 1146a —1191b. 


& erected a wooden fence at the end, beyond 
which was the ravine. Plitf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
secing the fence in time, which had no red 
lamp or other warning of danger upon it, & 
was not watched, drove through it & fell 
with his car into the ravine, sustaining serious 
personal injury & damage to the car :— 
Held: the corpn. being in occupation of the 
land under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances a concealed 
trap, &, pitf. not: being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence.—OTDITAM v. SHEF- 
FIELD Corpn. (1927), 136 lL. JT. 68); 915. P. 
69; 43 T. I. R. 222; 25 1. G. R. 04, C. A. 


A igang :—-Consd. Coleshill} vy. Manchester Corpn., {1928] 


. 
e iv. 


1191b. --— Trench dug in unfinished road.|— 


Defts. in execution of a housing scheme were 


PART VIIl. SECT. 1, SUB-SECT. 4. 


1164a i. Duty to nspect trees.]—A 
tree planted in a city highway fell 
upon w motor car. The tree had long 
been in a decaying condition :—-lfeld - 
the efity corpn., haviug by bve-law 
assumed the duty of caring for the trees 
planted upon the highway, were lable 
for discharging that duty negligent.y.— 
HvugEstis v. CiTy oF ToRONTO, [1926] 
3D. L. R. 342; 58 O. L. R. 648.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5. 

ei. S. BP. PHRASKY 0. EDMONTON 
(Alta.), [1927] 2 W. W. ht. 445. CAN. 

r (p. 389) i. -}—PItf. slipped & 
fell when walking upon u granolithic 
sidewalk & was injured. For five or 
six days before this occurrence, the 
sidewalk at the point where she fell 
was covered with glare ice & was 
consequently in a slippery & dangerous 
condition. Plitf.’s injury was not 
attributable to any lack of care on her 
eo The city authorities had know- 
edge of the dangerous cundition for 
five or sux days before the accident & 
made no attempt to remove the 
danger :—Held: tho city corpu. were 
guilty of gross ueghgence within 
Consolidated Municipal Act, 1922, 
8, 460 3), & were hable.—CoKERS »v. 
BELLEVILLE, [1925] 2 D. L. R. 250; 
56 O. L. R. 451: revseg., [1924] 2 
D. L. R 333.—-CAN. 


r (p. 389) ii. Dangerous condition 
Ienown to nedcstrian. |\—Where & person, 
who knows that a sidewalk is in a 
dungerous condition because of a pile 
of slippery snow thereon, deliberately 
makes use of it, instead of walking 
on the rvad as he has previously done, 
& thereby sustains injuries, the maxim 
volenft non fit injurv is applicable.— 
ROBINSON v. ASSINIBOTA TOWN, [1927] 
3D. L. R. 514; [1927] 2 WwW. W. Kk. 
499; 21 Sask. L. It. 658.—CAN. 


r (p. 389) iii. — Depression caused 
by permitting children to use sidewalk 
as slide—Groas negligence. }—~-MAI’TLAND 
v. PEMBROKE, [1929] I D. L. R. 191.— 
CAN. 

_¥ (p. 389) iv. Exemption from 
liability cxcept for gross negligence. }— 
McKREE v. WINNIPEG Ciry, [1929] 1 
D.L. R. 65; [1928] 3 W. W. Rh. 561.— 
CAN. 

80. Method adopted temporarily 
dangerous—W hether gross negligence. |— 
Where ice or icy snow covered the 
surface of a sidewalk in « citv & the 
method of removing it used by men 
employed by the city corpn. was such 
as to make the sidewalk temporarily 
dangerous to pedestrians who chose to 














walk on it while the work of removal 
was 10 progress, & an accident huppened 
Lo a passer-by -—Tield + the adoption 


OTTAWA Crry, [1928] 1 D. Ll. Rh. 177 5 
61 O. L.. KR. 405.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 7. 

Oo i. ---—~.]—A public road 
crossed a@ stream by a bridge. There 
was 8 fence between the road & the 
Juand adjoming it, erected by the 
proprictors of the latter. At a point, 
immediately adjoining the bridge there 
was @ gap, 15 fect wide, In the fonee. 
A pedestrian, on a dark night, mus- 
tahing this gap for the road, walked 
through it & fel into the stream & 
was drowned. nan action of damages 
against the proprictors of the land 
adjoming the roud:—eld: there 
was no duty on such proprietors to 
fences ao natural, as opposed to an 
artificially created, danger on their 
Jands, any such duty, where it existed, 
falling on the road authorities.— 
MORRISON v. LONDON MIDLAND & 
ScOTTISH Ry. Co., 11929] S. C. 1.-~- 
scot. 

O ii. -]-—Defts. constructed 
@ bridge across a navigable strear, 
having in it. a draw or swing to enuble 
vessols to ply on tho rivor. There 
was not any gate or other protection 
to guard the approaches to the bridge 
when swung. A horse belonging to 
pitf. broke away from the person 1m 
charge of him, escaped out upon the 
public road, & ran a distance of about 
two niles to the bridge, reaching it. 
while the draw wus open to allow a 
vessel to puss, & rushing into the gap 
was drowned :—Held: deft. munici- 
pality could not be made answerable 
for the loss of the horse.—STEINITIOFF 
= ie Corpn. (1887), 14 A. R. 12.-~ 











PART VII. SECT. 1, SUB-SECT. 8. 

sq. Feestriction during repairs—What 
is sufficient warning of danger.}—The 
duty of those making repairs upon a 
travelled road, is to take such reason- 
uble care, by notice, lighting, guarding 
or otherwise, as may be reasonably 
necessary to prevent damages as the 
result of the temporary condition of 
the road. When this is done, & the 
condition of non-repair & of temporary 
danger is brought home to a person 
using the highway, he 1s called upon to 
use reasonable care on his part for his 
own safety.—~WISE v. TORONTO TRANS- 
PORTATION COMMISSION, [1928 2 


| D. L. R. 557: 620. L. R. 120.—CGAN. 
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PART VIII. SECT. 1, SUB-SECT. 9. 


sd. Sircet railway track adjacent to 
highway.|—Plits. in a motor car 
attempted to cross the tracks of a 
street railway, which were at that 
point not lad upon the travelled 
highway but upon land owned by the 
city corpn. adjacent to the travelled 
highway. ‘The plare of crossing Was 
in aw dangerous condition, by reason of 
the tracks not being ballusted but 
simply resting upon cxposed sleepers. 
The car was unprisoned there & run 
into by a street car, & pltfs. were 
injured & the car damaged :— Held: 
the city corpo. were lable since, 
although no oblgution to repair 
existed, there was a trap or conecaled 
danger.— JAMES v. ‘TORONTO (1925), 57 
O. L. RR. 322: affg 27 O. W. N. 233.-— 
CAN. 


PART VIII. ieee SUB-SECT. 11.~ 


1190 i. Liability for failure to ght — 
Statutory duty to light.)|--~A motor car 
driven at mght came into collision 
with a tramway island, & was damaged, 
Tn an action against defenders, as the 
Jocal authority charged, under Kdin- 
burgh Municipal & Police Act, 1879, 
with the lighting of the strects, it was 


quae that a red lamp situated on the 


sland wus not lit at the time of the 
accident. It was also established that 
dvfenders had not failed in their duty 
with respect either to the construction 
& condition of the lamp, or to the 
precautions taken to ensure that it 
should remain alight during the hours 
of darknoss :-—Held: the standard of 
erformance could not be absolute, 
ut must be relative to the best avail- 
able means of achieving exact per- 
formance, &, in the absence of evidence 
of any failure on the part. of defenders 
to take every reasonable means of 
carrying out, their statutory obliga- 
tions, they fell to be assoilzied.— 
KEOGH v. EDINBURGH MAGISTRATES, 
[1926] S. C. 814.—SCOT. 


r i. -}—A corpn. planted trees 
along one of its streets, & resp. sus- 
tained Injuries through his motor car 
colliding with onc of the trees on a 
dark night. ‘There was a street-lamp 
in tho vicinity. but it had gone out :— 
Held: the corpn. having caused a 
dangerous ohstruction on the street, it 
was its duty to light & keep lighted 
the obstruction, so as to make it visible 
to persons using the street.—OamMarRu 
(MAYOR) v. CLARKE, [1927] N. Z L. R. 
464.—_N.Z. 





Cases 1191b—1369a. 


laying out a new road running eastwards 
from a certain highway & closed at its eastern 
end by a quickset hedge. 
already been laid out & edged with kerb- 
houses were being built on the 
northern side & heaps of carth & building 
materials made the footpath on this side 
impassable ; the footpath on the south side 
was still unfinished, but was traversable ; 
it was bounded by a fence of wooden posts 
& bars; the middle of the road was levelled 
across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced & by night unlighted. 
They did not prevent persons, 
intending occupiers of houses or others, from 
walking down the new road. Plitf. on a 
Scpt. evening, while there was still daylight, 
walked with a companion down the highway 
& into the new road along the southern 
Through a gap in the fence they 
went across other land occupied by defts. to 
They returned somewhat 
hurriedly when it was growing dark, & pltf. 
fell into the trench & was injured :— Held: 
the trench being apparent to all, there was 
nothing in the nature of a concealed danger 
or trap, & defts were not liable to pltf., who 
was a mere licensec.—COLESHILL v. MAN- 


stones ; 


but not metalled ; 


footpath. 


a golf course. 


Footpaths had 


Ch. 127. 


whether 


191. 
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CHESTER CORPN., [1928] 1 K. B. 776; 97 
L. J. K. B. 229; 
37; 447. L. R. 258; 26 L. G. BR. 124, C. A. 


1197. Add. Annotation :—Refd. Oldham »v. Sheffield 
Corpn. (1927), 136 L. T. 681. 

1216. Add. Annotation :—Apld. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. C., [1928] 


188 L. T. 587; 92 J. P. 


1228a. Amount of payment—-How calculated— 
Local Government Act, 1888 (c. 41), s. 11 (2).] 
—SANDGATE 
KENT CouNnTy CoUNCIL, No. 65, ante. 

1236. Add. Annotation :—Apld. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
{1929] 1 Ch. 518. 

1237. Add. Annotation :—Apld. A.-G. v. London & 


Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 6138. 


1268. Add. Annotation :-—-Refd. Oldham v. Sheffield 
Jorpn. (1927), 136 L. T. 681. 

1272. Add. Annotation :—Generally, Mentd. R. v. 
Copestake, Ea p. Wilkinson (1926), 90 J. P. 


URBAN District COUNCIL vw. 


1278. Add. Annotation :— Refd. Oldham v. Shettield 
Corpn. (1927), 136 LL. T. 681. 

1280. Add. Annotation :-—Refd. Oldham v. Shefticld 
Corpn. (1927), 136 L. T. 681. 


Part IX.-—Nuisances and Remedies. 


1330a. ——— --—— Enclosing highway.]---R.  v. | 1369a. Fireplug —- Projection above pavement— 


OGDEN (1702), Fortes. Rep. 251; 7 Mod. Rep. 


AR. 92 E.R. 839. 
PART VIII. she SUB-SECT. 11.— 


1210 i. Liability of drivner—- Accidental 
injury.\}—Ileld : the driver of a horse 
van, which was capsized against a 
dani) Post by a gust of wind, was not. 
Jiable in dumages under Genera) Police 
& Improvement (Seotland) Act, 1862 
(c. 101), 6. 128, in respect that the 
breaking of the lamp was not bis act.—— 
BHoau v. MACPHERSON, [1928] 8S. C. (J.) 
15.—SCOT. 


PART VIII. SECT. 5, SUB-SECT. 1.— A. 

1260 xxii. —.)—-GREER  . 
MULMUR TOWNSHIP, (1926] 4 D. L. R. 
132; 59 0. L. R. 259.— CAN. 

1260 xxiii, —— -———~~.)-—-LINGRELL 
v. STOCKS No. 363 MUNICIPAL DisTRICT 
(Alta.), [1927) 3 D. L. BR. 478; (1927) 2 
W. W. Wt. 313.— CAN. 

eg (p. 403) i. Ditch unthout 
guards ratilings.J]—-W ALTON 
YORK Country Corpn. (1881), 6 A. R. 
18].---CAN. 


k (p. 404) i. ——- Failure of traveller 
to see.)}—Where a traveller fails to sco 
an obstruction which a person using 
ordinary care would have avoided, the 
statutory liability docs not arise.— 
Rie vw. EureyY, (1925) 2D. L. R. 218.— 


k (p. 404) ii. ——-— Imbedded wire.}—— 
Pitf. was injured by tripping over a 
wire imbedded in a street :—Held: 
defts. had not discharged the onus 
of removing the presumption that they 
had failed in their duty.- -Woopcock 
#. VANCOUVER Wa &), (1227) 3 
W.W. R. 759. —CAN. 

k (p. 404) iii. Projecting iron 
covering of excavution.}- —Pltf., while 
walking on a sidewalk, stumbled & 
fell as a result of the projection over the 
cement part of the sidewalk of the iron 
covering of an excavation which the 

















city had allowed the abutting owner to 
make :— Held: the accident happened 
because of want. of proper repair of the 
sidewalk, & the city had not shown 
that it} had done all that cowd 
reasonably be done to prevent the want 
of repair.~—-MORAN v. VANCOUVER City, 
(1928) 3 W. W. i. 660.—CAN, 

k (p. 404) iv. —--— Projecting slab 
of conerete.\— Held : the defect was one 
which, in such a location, should have 
been remedied: it wouwd have been 
negligence to have there constructed 
the sidewalk with such a rise, & 
deliberately to allow it to remain was 
not leas a fault. HENNESSY v. TORONTO 


Oiry, [1928) 4 DP. L. R. 3878; 62 
O. L. R. 4] -—CAN. 
CC i. -—Where an _ accident 





results from lack of repair of a road, 
a presumption arives, without evidence 
that the municipality responsible for 
the road had notice of its condition, 
that the statutory duty to repair has 
been neglected.--~ REA v. MUNICIPALITY 
or MiIntToO, (1925) 3 D.  R. 523; 
f1925) W. W. KR. 657; 35 Man. L. R. 
190.—CAN. 


PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (a). 


Damage to adjoining 
oumers-—Construction of road causing 
flood.}--Municipality :—-Held: liable. 
—MEIER vt. FRANKLIN, LIMPRECHT v. 
FRANKLIN, STREICH vv. FRANELIN 
Narra {1926} 3 D. L. R. 4333; (1926) 

W. W. R. 330.—CAN. 

1289 il. Negligent construc- 
ton of ditches causing flood.|-—-STADNICK 
v. Brrrosr MUNICIPALITY, [{1927] 4 
D. L. R. 61; [1927] 3 W. W. R. 49; 
37 Man. L. R. 26.—CAN. 

1289 iii. —--~- Road materials 
carried into raceway by violent siorm.] 
—Held: deftsa. were not liable. 
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Liability of water company.|-—A fireplug had 
been lawfully fixed in a footpath by defts. 


SNOOK % BRANTFORD TOWN COUNCIL, 
(3856), | U. C. hi. 255.—CAN. 


sk. Road under repair by Minister of 
Highways.|~- ifcld: as fong as the 
work of construction or repulr is being 
carried on, the highway is removed from 
the direction, control & management 
of the municipality, winch is not hable 
to travellers for damages resulting 
from its state of repair until the high- 
way is again under its control & man- 
agement.—- HORSKIELD v. CANA RURAL 
MUNICIPALITY No. 214, [1925] 2 
D. L. R. $74; [1925] 1 W. W. R. 
1067; 19 Sask. L. R. 378.—-CAN. 


PART IX. SECT. 1, SUB-SECT. 1.—-A. 


k i. - — Obstruction on part not used 
by public.|--N. wv. BENNETT (1825), 
N. B. Dig. 400.— CAN. 

sn. Obstruction permitted-—Duty of 
person causing obstruction to provide 
lights at night.|}—HERVEY v. FRENCH 
(1839), 4 Ont. Dig. 7433.—CAN. 


PART IX. SECT. 1, SUB-SECT. 1.-~ D. 


80. Areas formeng part of  side- 
walk—-~Left unecovered.}—On oo dark 
might one of pltfs., wife of hor co- 
pitf., stepped into an area, one of 
several, in the sidewalk of a street 
in a town & was injured. The areus 
were constructed as part of a building 
adjacent to the sidewalk & were for 
the benefit of the owners or tenants 
af the building. No authorisation by 
the town corpn. for the construction 
of the areas was shown, but it appeared. 
that, since the year 1900, the corpn. 
had looked after the coverings of the 
areas, treating them as part of the side- 
walk. Befuvre the accident, the area 
into which pltf. seeped had been 
covered with a plank, but on the night 
of the accident it was uncovered :— 


1372a. 


Originally the top of the fireplug had been 
level with the pavement, but: in consequence 
of the ordinary wearing away of the foot- 


path the fireplug projected half an inch above , 
The fireplug | 


of the pavement. 
itself was in perfect) repair. Pitt... whilst 
passing along the footpath, fell over the fire- 
plug & was hurt :—J/eld: as the fireplug 
was in good repair, & had been lawfully 
fixed in the footpath, no action by pltt. 
would lie against defts.— Moore v. LAMBETH 
WATERWORKS Co. (1886), 17 Q. B. D. 4162; 
55 LL. J. Q. B. 304; 55 L. T. 309; 50 
J.P. 756: 34 W. R. 559; 2 T. L. RR. 587, 
C. A. 


Annotations : -~ Apld. ‘'hompson v. Brightou Corpn., Oliver v. 


Horsham LL. B., [1894] 1 Q. 1. 382. Consd. Hartley v. 
tochdale Corpn.. [1908] 2 K. B. 494. Apld. G. C. Ry. v. 

Hewlett, [1916] 2 A. C. 511. Refd. I. v. Poole Corpn. 

(1887), 19 Q. B. D. 602, Stoel ». Dartford L. B. (1891), 

60 L. J. Q. B. 256; Dawson v. Bingley U. D.C (1910), 

a P17; Papworth v. Battersea B.C. (19145), 79 5. 1. 
we 


- ——- Liability of water company.!— 
A water co., at the request & expense of the 





owner of a house, laid down a service pipe | 


leading from their main under the street 
into the house, in which they placed a stop- 
cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
a cover or guard-box let into the pavement. 
which was provided with a lid or flap. 
Owing to the hinge of the lid or flap being out 
of repair, it projected above the pavement. 
& pltf. while passing along the street tripped 
over it & sustained injury. ‘The apparatus 
could not. be repaired without being removed, 
or removed without breaking up the pave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repair of the hinve :—ZJTeld: 


{he co., who alone had power to break up the | 


street for the purpose of repairing the guard- 
box, were responsible for 1ts repair, & Hable 
in respect of the injuries sustained by pltf.— 
CHAPMAN tv. FYLDE WATERWORKS Co., 
[1894] 2 Q. B. 599; 64 L. J. Q. B. 155 71 
L. T. 580: 59 J. P. 53 45 W. RR. 13° «10 
T. I. R. 580; 38 Sol. Jo. 629; 9 KR. 582, 
M.A. 


Annotations -—Consd. Colne Valley Water Co. 7. Hall (1907), 


96 T.. T. 395. Distd. Stacey v. Gas Light & Coke Co., 
Metropolitan Water Board & West End Tailoring Co. 
(1910), 9 L. G. R.174. Consd. Batt v. Metropolitan Water 
Board, [1911] 2K. B. 965. Refd. Grand Junction Water- 
works Co. v. odocanachi, [1904] 2 K. B. 230. 


1380a. Overcrowded inn yard-—Vehicles left in 
highway.|—-An innkeeper had for some years, 
when his yard was full, placed the vehicles 
of his guests on a triangular piece of ground 
at the corner of two streets. This piece of 
ground having been ascertained to be part 
of the highway :—Held: deft. was rightly 
convicted of an obstruction under Llighway 
Act, 1835 (c. 50), 8s. 72.—GoRING v. LBAr- 
FIELD (1864), 4 New Rep. 284. 


1381a. —-——.]—-A person placing a dangerous 
obstruction in a highway, or in a private road 
over which persons have a right of way, 1s 
bound to take all necessary precautions to 
protect persons exercising their right of way ; 
& if he neglects to do so, is liable for the 
consequences.—CLARK v. CHAMBERS (1878), 


1399. Add. 


1435a. Street 


1435hb. 


1435d. —-—— 


Vol. XXVI.—Highways. Cases 1369a—14365d. 


3Q. 3B. 7). 327; 477. 0. Q. B. 427; 388 J. T. 

454; 42 J.P. 488; 26 W. BR. 6138. 

fufions -- Consd. Bull v. oouth Corpn. (1902), 67 

eis SF ieee UU eg ee ae) eaten Oe eee 
Glaszow City Corpn. ¢ Taylor, [1922] 1 A. CO. 44. 
V-G.ou. Tod-Weatly & Brownrigy (1879), 76 L. T. 1745 
Tolhausen v. Davies (P8888), 59 i. I. 436; MeDowall . 
G. Why, {l902) LK. B OOT8: Latham vr. Johnson & 
Nephew, [1915] 1 KK. B. 398. Mentd. The Bernina (2) 
(1887), 12 BB. . 58: Coldrickh +. Partridge, Jones (1909), 
73. 0. KR. B. 452: Corv v. France, Fenwick, [1911] L 
Kk. B. 114: Weld-Blundell + Stephens, [1920] A. GC. 9563 
The San Onofre, (1922) Po 7 - 


1391. Add. Annotations :—Refd. Williams uv. Larsen 


(1928), 21 B. W. C. ©. 389; Templeton »v. 
Parkin & Co. (1929), 110 I. TT. 619. 


1397. Add. Annotation :—Mentd. S.S. Singleton 


Abbey v. S.S. Paludina, [1927] A. C. 16. 


Annotation :—Distd. Oldham  v. 
Sheffield Corpn. (1927), 136 L. T. 681. 


traders—Licence—-Application to 
renew——-Duties of borough council.|—(1) The 
remedy by appeal to petty sessions given by 
London County Council (General Powers) 
Act, 1927 (c. xxii.), 8.35 (2), to a street, trader 
who is aggrieved by the refusal of the renewal 
of bis leence as a strect trader is equally 
beneficial, convenient & effectual as mandanius 
would be. A/andamus will therefore not Lie 
to a Metropolitan borough council to compel 
them to hear & determine a street trader’s 
application for renewal of a licence. 

(2) In deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therelore properly take 
into account a report of a committce, & its 
decision will not be invalidated merely by the 
fact that. some members taking part: in it 
were not present at an earlier meeting when 
the appheant was heard. 

(3) Semble: the Act docs not. contemplate 
the calling of evidence before the council 
on such applications: but the justices at 
petty sessions who hear an appeal can 
conveniently bear such evidence as may be 
necessary.—-R. ov. LiswisHAM CORPN., Lc p. 
JACKSON (1929), 93 J. PP. 1715 73 Sol. Jo. 
318; 27 L. G. R. 416, 0. C. 

--- ~—-— Refusal to renew--Appeal to 


petty sessions ---Evidence.|—R. v. Lewisttam 
CORPN., Aa p. JACKSON, No. 1435a, ante. 








1435¢. —-— ---—- —- - Mandamus.]— J. v. Lewi- 


SHAM CoRPN., L’x p. JACKSON, No. 1435a, ante. 


Removal of refuse—-Liability for 
charges.|—-The ‘‘ other services ’’? mentioned 
in London County Council (General Powers) 
Act, 1927 (c. xxii.), 8.37, are services ejusdem 
generis as the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their charges in respect of ‘ other 
services’? rendered by them to resp., a 
licensed strect. trader, being charges in 
respect of the gencral administration of 
Part V1. of the Act dealing with the regula- 
tion of street trading :—Hceld : in the abscnce 
of evidence of the removal of refuse or of 
Services cjusdem generis as the removal of 
refuse, applts. were not entitled to reeover.— 
WESTMINSTER CORPN. v. ARMSTRONG, [1929 | 
21K. B.451; 98 LJ. K. iB. 707; 15 TT... R. 
634; 93 J. P. Jo. 524; 27 1. G. R. 671, 
b. C. 


Held: the town corpn., having know- 
ledge of the condition, & having taken 
no steps to close the areas, or to see 
that thes were adequately protected, 


were liable to pltfs—McMIOHAEL v. | Well of lft inadequately fenced.) 

GopeERicH Town, (19238) 4 Db. L. R ILAS MAN ¢. CIETY PROPERTY INVESTMENT 

536; 62 0. L. dt. od7. -CAN. TRUST CORPN,, LTb,, (1929) S.C, (HL T.) 
sp. Lift forming part of pavement - | 65. SCOT. 
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Cases 1441-1652. 


1441. Add. Annotation:—Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 


1442. Add. Annotation :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 


1443. Add. Annotation :—Consd. Vanderpant v. 
Mayfair llotel Co. (1929), 27 L. G. R. 752. 

1447. Add. Annotations :—-Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Mentd. Lowe v. Bentley (1928), 44 T. L. R. 388. 

1457a. Causing horse to shy.|—In an action 
for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth & refuse placed by 
defts. on their land adjoining the highway, 
& the cart was upset & plif. injured. Evi- 
dence was tendered by pltf. to prove that 
other horses had shied at the heap on the 
same day :—Held: if the heap was of such 
aw nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance.—BROWN v. HASTERN & MIDLANDS 
Ry. Co. (1889), 22 Q. B. D. 391; 58 L. J. 
Q. B. 212; 60 L. T. 266; 53 J. P. 342; © 
T. L. R. 242, D. C.; on anpeal, 22 Q. B. D., 
at p. 393, C. A. 

Annotation :-- Refd. Ueuth’s Garage v. Hodges (1915), 14 

L. G. 1. 195, 

1465. After this case add ‘ See, also, AGRICULTURE, 
Nos. 970a, 970b.”’ 

1473. Add. Annotation :-—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1475. Add. Annotation :—-Apld. Vanderpant ». 
“" ~*~ Hotel Co. (1929), 27 L. G. WR. 752. 


1500. Add. Annotation :—Consd. Tastbourne 
Jounty Borough v. Fuller & Sons (1928), 93 
J. P. 29. 

1509. Add. Citation :—-95 L. J. K. B. 81. 


1511. Add. Annotalion :—Consd. Eastbourne 
County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1513a. -|— When any one places a motor 
omnibus or other vehicle which is likely to 
skid upon the highway, such person may be 
liable for placing « nuisance upon the road, & 
for neghgent use of the highway.—WaALTON 
(Isaac) & Co., Lrp. v. VANGUARD MOTOR 
Bus Co., GIBBONS »v. VANGUARD Motor Bus 
Co. (1908), 72 J. P. 505; 25 T.L. R218; 
53 Sol. Jo. 82; 7 L. G. R. 349, D.C. 

Annotations :-—Overd. Parker v. L. G. O. Co. (1909), 101 1. T. 
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623. Refd. Barnes U. D. C.'v. L. G. O. Co. (1908), 7 
L. G. R. 359; Wing v. L. G. O. Co., [1909] 2 K. B. 652. 
1514. Add. Annotation :—Gencrally, Refd. Britan- 
nia Ilygienic Laundry Co. v. Thornycroft 

(1926), 135 L. T. 83. 

1519. Add. Annotations :— Distd. Noble ». War- 
rison, [1926] 2 K. B. 332. Consd. Reigate 
Corpn. v. Surrey County Council, [1928] Ch. 
359. 

1546a. Heap of refuse—Horse frightened.]—Pltf.’s 
horse shied at a heap of road-scrapings placed. 
by defts. by the side of a public highway on 
land belonging to them, & personal injuries 
were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected :—Held: such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, & 
whatever showed it to be likely to cause 
horses to shy was cvidence for  pltfs.—- 
Brown v. HASTERN & MIDLANDS Ry. Co. 
(1889), 22 Q. B. D. 391; 581. J. Q. B. 212 ; 
5 ‘T. L. R. 284, C. A. 


Annotation :-—Refd. Heath’s Garage v. Hodges (1914), 14 
L. G. R. 195. 


1592. Add. Annotation :—Refd. Layzell v. Thomp- 
son (1926), 91 J. P. 89. 


1616. Add. Annotalion :—Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 
1623. Add. Annotation: -—Refd. Oldham vv. 

Sheftield Corpn. (1927), 136 T.. T. 681. 
1627. Add. Annolation :—Mentd. lh. v. 
[1927] 1 K. b. 810. 


1634. Add. Annotation :— Refd. Hargrove v. Burn 
(1929), 46 T. T. . 59. 


1637. Add. Annotations :-—Apld. Cooper v. Swad- 
ling (1929), 46 T. L. R. 73. Consd. Har- 
grove v. Burn (1929), 46 T. 1. Rk. 59. Refd. 
The Vectis, [1929] P. 204. 

1639. Add. Annotation :—Mentd. Lagan Naviga- 
tion Co. ». Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

1652. Add. Annotation :—Generally, Refd. Salis- 
bury & Fordingbridge District Jramage 
Board v. Southern Tanning Co. (1920), Itd., 
[1927] 2 K. 13. 566. 


Cory, 
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PART IX. SECT. 1, SUB-SECT. 1.—N. 


sq. Prickly bush protruding through 
Sfence.J—Whiere deft. pernutted a gorse 
bush growing on his land to project 
over a street, & plitf. was injured by 
a thorn of the bush penetrating one 
of his eyes :—f/icld ; deft. was liable.-— 
CULL vt. GREEN (1924), 27 W. A. L. Rh. 
62.—AUS. 

sr. Suffering trees fo qrow- -Causing 
obstruction—Madras Local Boards Act. | 
—The allowing of prickly-pear to 
spread on to a road used by the public 
is a public nuisance within Indian 
Penal Code, «4. 268.—-/?te MOMAIPPA 
reas (1928), 1. L. R. 52 Mad. 79. 





PART IX. SECT. 1, SUB-SECT. 11. 


st. Lincroachment on private streef-— 
Authorised by Dean of Guild.}-—The 
proprietors of a building adjoming 
a private street in G., who were, alsa, 
the owners of the solum of the street. 
applied to the Dean of Guild for 
authority to extend their building over 
art of the foot pavement of the strect. 
“he master of works lodged objections 
in the public interest, on the ground 


that, under Glasgow Police Acts, 1866 
to 1924, the Doan of Guild had no 
jurisdiction to sanction an encroach- 
ment on a private streot :—JIcld : 
nothing in these Acts deprived the 
Dean of Guild of Jurisdiction to grant 
a limng for the erection of a building 
on a private street within the burgh.— 
SAXONE Snok Co., LTD. v. SOMERS, 
11929] 8. C. 232.--SCOT. 


PART IX. SECT. 1, SUB-SECT. 14. 


k i. Broken-doun motor car-—Not 
left on highway for wnreasonahble time— 
Ouner not liable.}—-VPEDERSON v. PATER- 
gon (1916), 31 D. L. R. 368.—CAN, 

sv. Tiouse left wz street at night— 
Street blocked—Person moving house 
liable.J— Scorr v. CALGARY & RIDDOCK, 
{1927} 2D. LL. R. 263; [1927] 1 W. WwW. R. 
521; 2% Alta L. kh. 167.—CAN. 


PART IX. SECT. 3, SUB-SECT. 3.—A. 


1670 v. ---In an action 
for a mandatory injunction requiring 
deft. to remove a verandah & steps 
attuched to her house, which en- 
croached upon a street in a village, & 
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caused inconvenience to pltf. & other 
perons using the strect :—ZIeld: the 
inconvenience was such only as was 
common to all persons using the street, 
& pltf., whose house was so situated 
that persons coming from it, in order 
to gain access to the prnecipal street 
of the village, had to make a dctour 
by reason of the verandah & steps, 
suffered no special damage or injury 
by reason of the nuisance, & was not 
entitled to the relief claimed. 
WHALEY », KELSEY, [1928] 2 D. L. R. 
268: 61 0. L. R. 679.—CAN. 

1670 vi. .}—ARDESAR 
JIVANJT v. ATMAI KUVARJI (1928), 
I. L. R. 53 Bom. 187.—IND. 


eee 








q i. .}—The owner of an anto- 
mobile is not entitled to maintain an 
action against a municipality for 


damages for non-repair of a highway, if 
he has not taken out a heence to 
permit him to operate his car.— 
SAMPSON v. ROBERTSON, [1925] 1 
D. L. R. 624; 57 N.S. It. 498.—CAN. 

a ii. Notice of clarm.|—The 
absence of the uotice required by 
City Act, R. 8. S. 1920 (c. 86), 8. 542, 
to be given the municipality is a bar 





1677. Add. Annotation : — Generally, Mentd. 
Bournemouth-Swanage Motor Road & Ferry 
Co. v. Harvey & Sons, [1929] 1 Ch. 686. 

1680a. -|}—VANDERPANT ¥. \ MAYFAIR 
Hotet Co., Lrp., [1929] W. N. 221; 27 
L. G. R. 752. 

1709. Add. Annotation :—As to (2) Refd. Howard- 
Flanders v. Maldon Corpn. (1926), 185 L. T. 6. 

1711. Add. Annotation :— Distd. Howard-Flanders 
v. Maldon Corpn. (1926), 135 L. T. 6. 
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1717a. Remedy trespass not ejectment.]—Dor d. 
ST. JULIAN SURE WSBURY (PARISH) v COWLEY 
(1823), 1C. & P. 123; 171 E. R. 1129, N. P. 

1787. .idd. Annotation :—Mentd. Maclean  v. 
Workers’ Union, [1929] 1 Ch. 602. 

1747. After this case add ‘‘ Compare MAGISTRATES, 
Nos. 508a, 503b.”’ 

1760. Add. Annotation :—Refd. R. v. Newport 
peru Justices, Ex p. Wright, [1929] 2 K. B. 

16. 


Part X.—Interference with Highways under Statutory Powers. 


1761a. Duty of local authority—On request to 
exercise statutory powers.}] — A _ local 
authority, requested to carry out in a “ street 
laid out but not dedicated ’’ constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exercise of the powers, have 
regard primarily to the physical conditions 


obtaining in the areca of the proposed opera- 
tions; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statutory definitions are 
complied with. This applics to powers con- 
ferred by either public general or private local 
statutes.— DAVIES v. RIPON CoRPN., [1928] 
Ch. 88t; 97 L. J. Ch. 479; 1839 L. 'T. 636 ; 
92 J.P. 1583; 26 1. G. R. 530. 





Part XI.—-Excessive Weight and Extraordinary Traffic. 


1765. Add. Annotation :— Consd. Eastbourne 
County Borough v. Fuller & Sons (1928), 
03 J. P. 29 

1771. Add. Annotation :—Distd. Eastbourne 
County Borough v. Fuller & Sons (1928), 92 
J. P. 29. 

1772. Add. Annotation :—As to (1) Refd. East- 
bourne County Borough v. Fuller & Sons 
(1928), 93 J. P. 29. 

1775a. .|—Defts., who owned & used traction. 
engines for the purposes of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to pltfs., 
who were the highway authority for the 
district. The highway, which had _ bcen 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines sank into the road at. 
a point where the surface was very soft, with 
the result that the road was damaged. J tfs. 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant 
to Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), 8. 23, as amended by Loco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by defts. & for nuisance & negli- 
gence :—Held: as agricultural traffic, includ- 








ing heavy traction engines, was admittedly | 


part of the ordinary traffic, & the weights in 


the present case were normal, no claim for 
excessive weight or for extraordinary traffic 
could arise under the Act of 1878 ; there was 
no excess whatever by defts. of the lawful use 
of the highway & no wrongful abuse of their 
rights of passing & vepassing; the injury 
to the highway was due to a peculiar & 
unique conjunction of beat & of atmospheric 
& other conditions; defts.’ vehicles did not 
constitute a nuisance, & there was no negli- 
rence on the part of defts.—KASTBOURNE 
Counry borovuen v. FULLER & Sons (1928), 
93 J. P. 29; 72 Sol. Jo. 762. 

1810. Add. Annotation :—Distd. Kastbourne 
County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1841, After this case add ‘ See, also, No. 1852, 
post.” 

1844, To the existing paragraph add as follows :— 

The surveyor of a highway gave a certificate 
under the above sect. to the effect that extra- 
ordinary expenses had been incurred by 
reason of extraordinary tralfic caused by 
resp. in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before & partly after 
the date of the first certificate on a single road 
in one of the townships :—eld: the first 
certificate was good, &, with regard to 
expenses incurred before it was made, the 
period of six months limited by Summary 


to an action for damages for injuries 
caused by snow or ice on a sidewalk.-- 
HICKMAN v. Moose JAw CITY, [1925] 
1bD.L. R. 115; [1924] 3 W. W. Rh. 
$39.-—-CAN. 


PART IX. SECT. 3, SUB-SECT. 5. 

sw. Cost of fencing bank—Whether 
within Burgh Police (Scotland) Act, 
1892, s. 190.1—The magistrates of a 
burgh, founding upon the section, 


brought an action against the owners 
of a steep natural bank, which sloped 
down from the side of ua street to 
the sew shore, in order to recover 
the cost. of fencing the bank :-— J/feld : 
the sect. was inappheable, in respect. 
that, in view of their ambiguity, the 
words ‘“fany other place ”’ fell to be 
construed in the light of the context 
& of the heading of the group of sects. 
in which they occurred, &, so construcd, 
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the places to which the section referred 
wete limitod to places rendered danger- 
ous by sume artificial construction 
connected with builldimegs or streets.— 
BucKIE MAGISTRATES &. SEAFIELD’A 
(DOWAGER Cov NThbs) TRUSTEES, [1928] 
S.C. 5625.--SCOT. 


PART IX. SECT. 3, SUB-SECT. 6. 


di, -— —-—.}--R. v. FIrzcKeraup 
(1876), 39 U. C. R. 297.— CAN. 


Cases 1844——2204a. ENnGiisy AND EMprreE Dicrst SUPPLEMENT. 


Jurisdiction Act, 1848 (c. 43), s. 11, for 1858a. ——- Where several contracts.]— Epsom 


recovering the amount began to run from the 
date of the first certificate. 

1852. After this case add ‘ Sec, also, No. 1841, 
ante.”’ 


1852a. -——. Where more than one certificate | 


given.]---WirraL LlicguwAay Boarb v. New- 
ELL, No. 1844, ante. 


URBAN CoUNCIL v. LONDON CouNtTy COUNCIL, 
No. 1818, ante. 


1872. Add. Annotation :—Refd. Bastbourne County 


Borough v. Fuller & Sons (1928), 93 J. P. 29. 


1876. Add. Annotation :—Refd. Eastbourne County 


Borough v. Fuller & Sons (1928), 93 J. P. 29. 


Part XII.-—Stopping-up or Diversion ‘of Highways. 


1894a. ——-- Consent of owners of land abutting 
on highway-—Condition precedent.|—-By sect. 
59 of a local Act ‘‘ the corpn. may from 
time to time by order stop up wholly or 
partially any highway which in their opinion 
is unnecessary on such terms as to the vesting 
of the soil & other matters as may be agreed 
on between the corpn. & the owners & lessees 
of buildings & lands abutting on the highway 
& on any highway being so stopped up all 
public & other rights of way & other rights 
in, over or upon the same shall be absolutely 
extinguished.” By sect. 117: ‘ Any person 
deeming himself aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of this Act: 
may appeal... to the next practicable ct. 
of quarter sessions under & according to Public 
Health Act, 1875 (c. 55), 8.269” :—Meld: (1) 
it was a condition of the making of an order 
under sect. 59 that there should be an 
agreement between the corpn. & the owners 
& lessces of buildings & lands abutting on the 
highway ; (2) the ‘‘ highway ’’ must mean the 


whole highway & not any part thereof; & 
the applt. was therefore a person aggrieved 
although his land did not abut on the part 
of the highway stopped up.— LINTON v. 
NEWCASTLE-UPON-TYNE CoRVN. (1929), 94 
J.P. 20; 27 L. G. R. 607, H. L. 


1894b. - —-— —-_—- -~— Meaning of highway—Not 
confined to part of highway stopped up.|— 
LINTON v. NEWCASTLE-UPON-TYNE CORPN., 
No. 1894a, ante. 


1897. Add. Annotation :-—Refd. Oldham — v. 
Sheffield Corpn. (1927), 136 L. T. 681. 


1922. Add. Annotation :-—Apld. R. v. Postmaster- 
General, Ea yp. Carmichael (1927), 96 L. J. 
K. B. 347. 


1958. Add. Annolation :~-Refd. Brown v. Harrison, 
Hourani v. Same (1927), 187 L. T. 549. 


1979a. Not costs of preparing for appeal- - 
Order abandoned.|-—R. v. WING (1825), 4 
B. & C. 184; 6 Dow. & Ry. K. B. 323; 5 
Dow. & Ry. M. ©. 184; 31. 3.0.8. K. LB. 
201; 107 BE. R. 1028. 





Part XIll.—Streets. 


1997. Add. Annolations :—Consd. Floward-Flanders 
v. Maldon Corpn. (1926), 1385 L. T. 6. Mentd. 
Graigola Merthyr Co. v. Swansea Corpn., 
[1928] Ch. 235. 

2032. Add. Annotation :—-As to (2) Consd. A.-G. v. 
Hornsey B. C. (1926), 43 T. L. R. 92. 


2039. Add. Annolation :—.418 to (2) Consd. A.-G. & 
Public Trustee _v. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 173. 

2044, Add. Annotation :—Apld. Dennerley v. 
Prestwich U. D.C. (1929), 141 L. T. 602. 
2075. Add. Annotation :—Apld. Dennerley v. 

Prestwich U. 1). C. (1929), 141 1. D. 602. 

2076. Add. Annotation :—Apprvd. Dennerley 

Prestwich U. D.C. (1929), 141 I. T. 602. 


2202. Add. Annotation :—Mentd. Hutton v. A.-G., 
[1927] 1 Ch. 427. 


PART XI. SECT. 4, SUB-SECT. 5. 

1872 i. General rule.|—It is not. the 
total sum actually spent on repair that 
ix recoverable by the road authority, 
whether that repair involves recon- | 
struction or not. Regard must be 
had to all the circumstances of the 
case ; the state of the roads when the 
extraordinary traffic commenced, its 
general character & suitability for the 
trafic reasonably to be expected 


thereon, 


reasonably 


before 





the amount 
traffic whether of deft. or other porsons, 
& the extent & nature of the repairs 
required, 
should also be made if roads when 
repaired are in a better condition than 
extraordinary 
menced.—DOWN COUNTY 
STEWART, [1927] N. 49.—IR 

1881 i. Deductions & allowances— 
Improvement of road due to repair.)— 


2208. Add. Annotation :---Apld. Ashby - de -la- 
Zouch Grdns. v. Summers, [1928] 2 K. B. 397. 


2204a. ——— Recovery of expenses of repairing 
dangerous structure—-London Building Act, 
1894, s. 1186~- Summary Jurisdiction Act, 1848 
(c. 43), s. 11.]—-A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
ake it safe, & on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116 (1) of the above Act 
of 1894 to fix the amount of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 


Down COUNTY COUNCIL v. STEWART, 
No. 1872 i, ante.—IR. 


PART XII. SECT. 2, SUB-SECT. 1. 
sx. Necessity for conpliance with 
statutory formalities.}—Held : a public 


of ordinary 


Deductions 


trafic com- highway cannot be closed without 
COUNCIL % complying with the statutory for- 
. malities.-—LARCHER v. SUDBURY TOWN 


er 24 O. W. R. 659; 4 0. W.N. 
289; 11D. L. R.111.-—-CAN. 


2244a. 


PART XIII. SECT. 2, SUB-SECT. 2. 


sa. Purchuse for widening « improve- 
gnent—W hat 
Re MACDONALD & TORONTO CORPN., 
(1912), 27 O. L. R.178; 40. WN. 54; 
8D. L. R. 303.—CAN. 


quantity 
under Municipal Corpns. Act, 1920, bot 
s. 1923, a municipal corpn. is empowered 


period of six months limited by sect. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose & the date when the complaint was 
made :—Held: the six months’ limitation of 
time applied to proccedings under sect. 116 (1) 
of the Act of 1894, & the time ran from 
the date’of the demand, & the magistrute's 
decision must be affirmed.—Lonpnon Country 
COUNCIL v. OWNER OF 14, LEE-STRELT 
STEPNEY (1926), 1385 L. T. 182: 90 J. P. 
145; 42 T. L. R. 543; 241. G. R. 386, D.C. 


2229a. Part of premises fronting another street.]—-- 


Deft. in 1903 purchased a house which 
” ~ on G. road. In 1907 a 
strip of land which she used to form a 
carriage drive to the house. In 1904 her 
husband became the tenant of a field to 
the south of & adjoining the house & land. 
The field fronted on Ti. road. In 1907 deft. 
purchased the field, but entered into a tenancy 
agreement Ictting it to her husband, & from 
that time the field & the house & land had 
been separately assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. & her husband 
ceased to exist about 1918. In 1920 HK. 
road was made up, the usual course being 
followed under Public Health Act, 1875 
(c. 55), ss. 150 & 257, with the result that 
pltfs. claimed a charge, for the admitted 
proportion due from deft. of the expenses 
incurred in making up HK. road, on the whole 
of deft.’s property, cluding her house & 
grounds as well as the field, as fronting, 
adjoining or abutting on If. road Held: 
the house & grounds & the field must be 
considered as being one close, & as such the 
whole was liable to a charge for making up 
EK. road as fronting, adjoining or abutting 
thereon. — ALTRINCHAM URBAN _ J)ISTRICT 
CoUNCIL v. O'BRIEN (1927), 91 J. P. 149; 25 
L. G. R. 369. 

-——.|—-(1) A notice given to a 
frontager to make up the portion of the 
street oppusite to his premises under Public 
Health Act, 1875 (c. 55), 5s. 150, 1s not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum, expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words ‘‘ the same’’ contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole strect. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect. is sufficient.— 
SUNDERLAND CORPN. v. GRAY, [1928] Ch. 
756; 97 L. J. Ch. 411; 1386 L. T. 405; 91 
J.P. 52; 25 L. G. R. 139. 





is due compensation. }--- eran 





Power tv acquire land keyo 
actually 
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2252a. -—--—- ‘* The same.’’| 


2254a. — -- 


68. Add. Annotation :—As to 


316. cldd. 


318. Add. Annotations :—Refd. KR. ». 


Cases 2204a—2851a. 





SUNDERLAND CORPN. 
v GRAY, No. 2244a, ante. 

——-.] --- SUNDERLAND CORPN. VU. 
GRAY, No. 2244a, ante. 


(2) N.F. Sunder- 
Jand Corpn. v. Gray (1926), 186 LL. T. 405. 


82a. -—-—- Two streets repaired at same time.|— 


A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account & 
apportion the combined expenscs among the 
frontagers of both streets. Nor have the 


scek to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur 
pose of 7 * ; 

NASH 7. 

LT. 852: 910. P.19; 43 T. LR. 1215 25 
L. G. ih. 66, D.C. 


2285a. Effect of agreement between frontagers-— 


Frontager not to be liable for maintenance of 
road until taken to by local authority— 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.| 
——Moore v. Topp (1903), 68 J. P. 43; 19 
To. R. 6423; 21. G. KR. 3876, C. A, 
Annotation :—Refd. Dennerley — v. 
Prestwich 0. D.C. (1929), 111 J. T. 602. 
North 
Worcestershire Assessment Committee, Fur p. 
HladJey, [192912 K. 1.397. Consd. Dennericy 
v. Prestwich U. D.C. (1929), 14) b. T. 602. 


| 23840. Add. Annotation ;:-- -Refd. Crediton Gas Co. 


v. Crediton U. C., [1928] Ch. 447. 


2351. After this case add the following new sub- 


section :-— 
Other Cases. 


| 2351a. Action to recover expenses---Form of writ- 


when widening a street, to aequire 
not only what land is required for that 
purpose, but ulso to acquire, if the 
deems it. 
additional thereto on either or both 
sides of the street in question, provided 
land is required for the purpors of 
vacenae ue ein & Mepee ule : 

aes . roposed to be taken, is on tither or 
Pemny ee. oF b sides of the street & whether or 
not the land is owned in part by one 
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expedicnt, 


Names & addresses of owners not known. |- 

Pitis., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some ot 
the Jand, ‘‘ & the owners of certain lands 
adjoining ’’ the road ‘“‘more particularly 
described in the indorsement’”’ on the writ, 
‘‘ whose names & addresses are not known to 
pitfis.”” Upon the summons for directions 
pitis. desired to amend the writ by adding 
after the word *‘ owners” the words ‘ at. 
the time of the completion of the works 
referred to in the indorsement hereon,’ & 
they also asked tor leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 
~—-Held: the writ, in not giving the names & 
addresses of defts. other than A., did not 
comply with the form of writ which had the 
basis of statutory authority & was prescribed 
by R. S. C., Ord. 2, r. 3, & Appendix A, 


owner & in part by another. --War- 
LINGTON CORPN. ©. DiaLy, [1929] 
N. L. L. Tt. ATP N.Z. 


PART XIII. SECT. 2, SUB-SECT. 3. 

01. -- -—.J—-Souru GRIMSBY TOWN- 
slr ov. Couvry oF LINCOLN & NORTH 
GRIMSBY ‘TOWNSHIP, COUNTY  oVW 
LINCOLN U. SOUTH GRIMSBY TOWNSHI! 
(1921), 19 O. W.N. 576; 58D. L. RR. 
599.—CAN. 


land 


e laud 


Cases 235la—2470a. ENGLISH AND Empire Digest SUPPLEMENT. 


Part 1; the writ, whether as originally issued 
or as proposed to be amended, was bad as 
against the persons so sought to be made 
defts., & the words following A.’s name must 
be struck out.—FRIERN BARNET URBAN 
CoUNCIL v. ADAMS, [1927] 2 Ch. 25; 96 
L. J. Ch. 145; 136 L. T. 649; 91 J. P. 60 
25 L. G. BR. 75, C. A. 

2853. Add. Annotation :—As to (1) Refd.° Sunder- 
land Corpn. v. Priestman, [1927] 2 Ch. 107. 

2357. Add. Annotations :—Apld. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. Refd. Paddington 
B. C. v. Finucane, [1928] Ch. 567. 

2360. Add. Annotations :—Distd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Mentd. He Jauncey, Bird v. Arnold (1926), 
134 L. T. 728. 

2364. Add. Annotations :—Apld. Paddington L. C. 
v. Finucane, [1928] Ch. 567. Refd. Bristol 
Corpn. v. Virgin, [1928] 2 K. B. 622. 


2366. Add. Annotation :—Refd. Friern Barnet 
U.C. v. Adams, [1927] 2 Ch. 25. 


2367a, Before expiry of time for summary 
proceedings.|—The two remedies conferred 
by Public Health Act, 1875 (c. 55), s. 257, 
are concurrent, & a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the sect.— 
SUNDERLAND CORPN. v. PRIESTMAN, [1927] 
2 Ch. 107; 96 L. J. Ch. 441; 137 L. T. 688; 
26 L. G. RR. 64. 

2405a. Burial ground ‘‘ attached ’’ to place of 
worship.|—The cxemption from liahility for 
the expenses of private street; works given 
by Private Street Works Act, 1892 (c. 57), 
s. 16, to a burial ground “ attached” to a 
“place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the reliet of the 
poor,” extends only to a burial ground in 
oot ties attachment or contiguity to the 

uilding, & does not include a burial ground 

at a distance, ‘‘ attached” to the place of 
worship in the functional sense that it is 
owned & maintained by the congregation of 
the place of worship tor their members.— 
Hioty Law Sours Brovanron Buriat 
BoARD v. FAILSWORTH URBAN DISTRICT 
CoUNCIL, [1928] 1 K. B. 231; 96 L. J. K. B. 
713; 137 L. T. 483; 91 J. P. 104; 48 
T.L. R. 619; 25 L. G. R. 324, D.C. 

2409. Add. Annotation :—Refd. Faulkner v. Tlythe 
Corpn. (1926), 43 'T. L. R. 55. 

2430a. After completion of works.]-—When 
an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect. 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 
have no jurisdiction to determine an objection 
under sect. 7.—FAULKNER tv. HYTHE CORPN., 
[1927] 1 K. B. 532; 96 L. J. K. B. 167; 136 
L. T. 329; 91J5.P.22; 487. L. R. 55; 71 
Sol. Jo. 20; 25 L. G. R. 60, D.C. 


2432. Add. Annotation :—Reid. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 55. 


2436. Add. Annotation :—-Refd. Dennerley  v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 


2439a. Sale by owner—Necessity for demand 











2470a. 


on purchaser—Limitation of action. |—Defts. 
being a local authority having duly made a 
final apportionment under Private Street 
Works Act, 1892 (c. 57), 8. 12, of the expenses 
of certain private street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abutting on the street thus 
made up. In 1927 the latter-sold the land 
in question to pltf. without having satisfied 
defts.’ demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the owners for the time being of the land 
in respect of the apportioned expenses, 
together with interest thereon :—Held: 
(1) although defts. might have lost their 
right to sue the original owner for the 
expenses they were not prevented from suing 
pltf. as a subsequent owner for the time 
being. A demand on such owner was 
necessary to complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made ; (2) on the footing that Real Property 
Limitation Act, 1874 (c. 57), s. 8, was 
applicable, that sect. did not apply to defcat 
a claim against pltf., the owner for the time 
being, because defts. had no present right 
to receive the sum set off from pltf. until 
he became owner & twelve years from that 
date had not clapsed.—DENNERLEY v. PRreEst- 
WICH URBAN DISTRICT COUNCIL (1929), 141 
L. T. 602; 94 J.P.384; 45 7. 1. R. 659; 73 
Sol. Jo. 580; 27 L. G. R. 618, C. A. 


2443. Add. Annolaulion :—Refd. Faulkner v. Hythe 


Corpn. (1926), 43 T. lL. R. 55. 


2466a. ----— Powers of magistrate.| —B. Corpn. 


proposed to exccute certain private street 
works under Birmingham Corpn. (Con- 
solidation) Act, 1883, ss. 46-50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complicd with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street. according to 
their respective frontages. Resps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate & ordered 
that one resp. should pay one-half & each 
other resp. two-thirds of the respective sums 
namined in the provisional apportionment :— 
Held: inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, he must consider & 
determine, upon evidence, whether the pro- 
posed works were in any, & what, respect 
unnecessary, & must have regard to any 
alternative proposals, if resps. made any & 
supported them by evidence, & to the cost 
thereof.—BIRMINGHAM CORPN. v. MOTHER- 
GENERAL OF CONVENT OF SISTERS OF CHARITY 
or St. Paun (1927), 91 J. P.186; 447. L. R. 
vl; 251. G. R. 517, D.C. 


Not mortgagee of pews & vaults in & 
under church.|—-CHORLTON UPON MEDLOCK 





Vol. XXVI.—Highways. Cases 2470a—2766a- 


(CONSTABLES & BURGESSES) v. WALKER 
(1842), 10 M. & W. 742; 12 L. J. Ex. 88; 
7J.P.162; 152 l. R. 671. ° 


2528. Add. Annotation :---As to (1) Consd. Salis- 
bury & Fordingbridge District oe 
Board v. Southern "Tanning Co. (1920), Litd., 
[1927] 2 K. 3B. 566. 


a 
2591a. Meaning of ‘‘new_ building ’’-—Recon- | 
structed building not included.|---BAlLann | 


v. LloRTON’s Estate, Lip. (1926), 24 L. G. BR. 
499, D.C. 

592a. Meaning of ‘‘erections’’ & ‘‘ obstruc- 
tions ’’—-Inoludes petrol pumps.|— MACKENZIE 
v. ABBOTT (1926), 24 L. G. RK. 444, D.C. 





2596. Add. Annotation :-—Generally, Refd. Salis- 


bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927]2 kK. B. 566. 


Part XIV.—Footpaths. 


2619. Add. Annotation :—Apld. A.-G. & Public Trustee v. Woolwich Metropolitan Borough Council 


(1929), 98 J. 


Part XV.—-Bridges and 


2630. Add. Citation :—95 L. J. 

2650. Add. Annotation :--Refd. 
B. C. (1926), 48 T. L. R. 92. 

2661. Add. Annotation: - As to (1) & (2) Consd. 
Great. Western Ry. v. Monmouthshire as 
Council (1929), 95 J.P. 142. 


2705. Add. Annotation :—Refd. Manchester Corpn. 
vy. Audenshaw & Denton U. D. Councils 


Ch. 86, 


A.-G. v. Hornsey 


(1928), 139 L. 'T. 509. 

2712.- Add. Annolution :—Refd. Manchester Corpn. 2 
v. Audenshaw «& Denton U. 1). 
(1928), 139 L. T. 509. 9 


2716. Add. Annotation :--- Apld. Manchester Corpn. 
vo, Audenshaw U. C. & Denton U, C., [1928] 
Ch. 768. 


2717. Add. Annotation : 
v. Audenshaw U. C. 
Ch. 763. 

2719a. —-— Damage by locomotive passing over 
bridge -—Locomotive Act, 1861 (c. 70), s. 
In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair 1s imposed upon the owner 


Apld. Manchester Corpn. 


Councils | 
| 
| 
| 

& Denton U. C | 


, [F928] 








PART XIII. SECT. 2,S 
sh. Bye-law author 


PART XIII. SECT. 2, SUB-SECT. 6.——A. 


sd. Sungle scheme for several streets 
communicating with one another—Raght 


P. 1738. 


Approaches thereto. 


of the locomotive if he has the charge of it at. 
the material time, but if seme person other 
than the owner has the charge of it, the 
hability is upon that person. The above 
sect. does not make the owner & such other 
person jointly & severally liable for that 
damage.---SOUTHERN ITty. Co. v. Gosporr 
CoRPN., [1926] 2 K. B. 89; 95 L. JI. K. OB. 
645; 90 J. P. 1615 70 Sol. Jo. 651 5 varied, 
[1927) 1 K. B. 351, CL. A. 

750. Add. Annotation :-—Mentd. Republica de 
Guatemala v. Nunez (1926), 135 1. T. 436. 

766a. Liability of borough council— Bridge built 
since 1835—Public Health Act, 1875 (c. 55), 
s. 4.J—In 1882 seven streets were, in the 
course of the development of an estate, 
carried across a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A.-G. against 
the local authority for a declaration that they 
were liable to repair & keep in repair these 
seven bridges :—J/Teld: having regard to the 
fact that the word “ street,”’ as defined by 
the above sect., includes, 1f this is not incon- 





river.| -land Repmstry Act, ec. 23 of 
1906, 8. 68, dealing with the sub- 
division of land into town or other lots, 





UB-SECT. 6.—B. 
ising opening of 


of authority to recover cost from owners. } 
—A municipal couneil in pe ser 
under Local Govt. Aet, 1925, 526, 
527, may properly adopt ih apecitiontion: 
ostimate & scheme of distribution of 
the cost of forming, leveling, ete., 
several streets communicating with one 
another & enforce payment of a 
proportionate part of the cost, of the 
whole schome agamst the owner of 
premises adjoining or abutting on 
one or more only of such streets.— 
MACGOWAN 0. ST. KILDA Ciry, [1928] 
VoL. R. 1623 [1928] Argus I. Rh. 254, 
- AUS. 


se. Notice to property owners — 
Defective notice — For less than pre- 
ascribed period.|—SANDRINGHAM CITY 
CORPN. tT. RAYMENT (1928), 40 C. L. TR. 
510; [1928] V. L. R. 3123; {1928} 
Argus L. RK. 173.—AUS. 

sf. —-— Necessity for —RBefore works 
entered upon.] -DUNN v. BRAYBROOK 
Sore, [1928] V. L. R. 4514; [1928] 
Argus LL. lt. 286.— AUS. 


J.S. 


Street—Before land acquired.j}—-A bye- 
luw passed by the council of a town 
authorising the opening & improving 
of a street shown upon a registered 
Dilan, @s uw local improvement under 
local Improvement Act, Ros. O. 1927, 
ce. 2305, was held not to be invalid or 
illegal beeause the land for the street 
had not) been acquired by the corpn. 
before the bye-law was passed.—/e 
CHapepus & LA SAuLue Town, [1928] 
s DL. KK. 950, 62 O. TL. Re. 140. - 


sk. Bye-law provuiing for construction 
Of sdewalks—Street not opened— Ultra 


veres.J- fee CHAPPUS & LA SALLE 
Town, [1928] 2 DD. 1. TR. 9503 62 
QO. Is. R. 140.—CAN. 


sl. Wadth of entrance to new street— 
Keristing entrunce a narrow road -~Over 
land of third party.\--lRost v, SYDEN- 
HAM LOCAL ADMINISTRATION & H&ALTIT 
Boarp (1928), 49 N. L. Rk. 203.—S. AF. 


PART XIII. SECT. 2, SUB-SECT. 6. —D. 
b i. —-— Lots bordering on navigable 


785 


provides, enter alta, that, in case a lot 
borders on the shores of any navigable 
water, streets leading to & contouiuge 
to such water must be shown at wo not, 
greater distance apurt than 600 feet - 
HIcld : the object of the section was 
to require land abutting on navigable 
waters to be subdivided so as to 
provide straight & contimuous aweeess 
to the water at intervals of not Jess 
than 600 feet.—Re LONSDALI NWSTATE 
(1907), 12 B.C. OR. 366.) -CAN. 


PART XV. SECT. 2, SUB-SECT. 1.— 
A. (a). 

di.-—-- .] Re SANDUSK CREEK 

Brannan (Ont.), [1926] 3 DP. a. Re 355.- - 

CAN 


PART XV. PEC oer 1-- 


pi.-—— — - |- Pte CALEDONIA 
& MPCs (1912), 22 0. WY. Rk, 
461, 30 W.N. 16514: 6D. lL. Rk. 
267. "~ CAN. 


50) 


Cases 2766a-—.2787. 


sistent with the context, any bridge, not 
being a county bridge, pltf. was entitled to 
the declaration.—A.-G. v. HORNSEY BOROUGH 
CoUNCIL, [1927] 1 Ch. 331; 96 I. J. Ch. 164; 


PART XV. SECT. 2, SUB-SECT. 2.— 
B. (c). 

o i. Transfer of area to muni- 
cipality.J—A railway co. coustructed 
«& maintained a bridge & approaches 
by which a road was carried across 
their raulway. The area in which the 
bridgo was situated was subsequently 
annexed to a bureh, & the burgh 
authorities called upon the co., as 
frontagers to @ private street, to con- 
pbtruct. a paved footway along one side 
of the road :—/cld:  assumny that 
the co were frontagers to a private 
ptreet, Burgh Police (Scotland) Aet, 
1903 (c. 33), ». 16, bad not, either 
expressly or by implication, altered o1 





extended these obligations.—MAGIs- 
TRATES OF LEVEN v. LONDON & NORTH 
ea Ky. Co., [1926] 5. C. 528.— 


PART XV. SECT. 3. 

k ji. —~-~- Apportionment of cost-— 
Bridge across railway.)]—VPuRBLIC Hiau- 
WAYS DEPT., ONTARIO v. CANADIAN 
Pacirio Ry Co. (CLAPPISON BRIDGE: 
a (1924), 30 Can. Ky. Cas. 


5 


k fi. ---- -— Bridge over boundary 
river.J—In order to give jurisdiction 
to tho Municipal Comer. to apportion 
the costs of building a bridge over a 





786 


ENGLISH AND Emprre Diaest SUPPLEMENT, 


136 L. T. 502; 91 J. P.61; 438 T. L. R. 92; 
70 Sol. Jo. 1197: 25 L. G. R. 260. 

2787. Add. Annotation :—-As to (3) Refd. A.-G. v. 
Flornsey B. C. (1926), 48 T. L. R. 92. 


river or stream forming the boundary 
between two municipalities, the latter 
must previously have agreed to con- 
struct the bridge. ; 

The power of a municipality to con- 
tract with another municipality to 
bulld by joint action such a bridge 
must be exercised by bye-law.-— 
RURAL MUNICIPAIITY OF PORTAGE LA 
PRAIRIE v. RURAL MUNICIPALITY OF 
CARTIER, [1925] 4 D. L. TR. 10353 
[1925) S. Cc. RR. 691; affg., [1924] 
4.1. RR. 601; [1924] 3 W. W. Kk. 
244; 34 Man. L. RR. 405: revag., 
(1924) 1 D. L. RR. 775; [1924] 1 
WwW. WwW. R. 225.—- CAN. 


Vol. XXVII.—Cases 20—510. 


HUSBAND AND WIFE. 
Part I—-Contracts to Marry. 


20. Add. Annotation :—Refd. Skipp »v. Kelly 
(1926), 42 T. L. R. 258. 

26. Add. Annotation :—Refd. Cohen v. Sellar, 
{1926] 1 K. B. 536. 

30. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

36. Add. Annotation :-—Mentd. Never-Stop Ry. 
(Wembley) v. British Empire Exhibition 
(1924) Incorporated, [1926] Ch. 877. 

38. Add. Annotation :—Refd. Riley v. Brown 


(1929), 98 L. J. K. B. 739. 


39. Add. Annotations :—As to (2) Apld. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 
Refd. Cohen v. Sellar, [1926] 1 K. B. 536. 


40. Add. Annotation :—As to (1) Consd. Riley 7. 
Brown (1929), 98 L. J. K. 3B. 739. 
40a. -—— -/—An action for damages for 





127. Add. Annotations : —Asio (2) Refd. Republica 
de Guatemala v. Nunez, [J927] 1 K. B. 669. 
Generally, Refd. Sloggett v. Sloggett, [1928] 


P. 148. 


217a. Husband of mother’s deceased illegitimate | 510. 
OTHERWISE 


sister. |— REsTALL 





PART 1. SECT. 6, SUB-SECT. 1.—A. 


30 ii. ———.]}—MUNN »v. HAANTI 
(1926), 37 B. C. R. 71.—CAN. 

PART I. SECT. 7, SUB-SECT. 1. 

sa. Not facts discovered subsequent 


to breach.J-—-SWYRIPA ¥. VAOULCHIK 
(Alta.), [1926] 3 W. W. R. 795.—CAN. 


PART I. SECT. 7, SUB-SECT. 5. 

89 il. --~— — Necessity to plead & prove.) 
—'The fact that in an uction for breach 
of promise of marriage the trial judge 
found that both parties had repented 
of their bargain held not. to support. 
the plea that the agreement had been 
rescinded by mutual consent before 
any breach thereof, there being no 
suggestion in such finding that they 
had translated their feelings into the 
performance of any act or acts which 
would terminate tho contract whether 
by mutual consent or otherwise. 
Where in such an action deft. wishes 
to contend that pltf. was not ready 
& willing to marry him, he should in 
his, defence plead that speeitically as 
a condition precedent & alleye its non- 
erformance ; otherwise its due per- 
ormance is presumed.-—LAPAYETTE 0. 
VIGNON, [1928] 3 D.L. Jt. 613 ; [1928] 
2W.W. RR. 506.— CAN, 


PART II. SECT. 3, SUB-SECT. 8. 
142 i. General rule.}—KAWALUK v. 


KAWALUK (Sask.), [1927] 3 D. L. R. 
493.—CAN. 


PART II. SECT. 4, SUB-SECT. 5. 


177 i. Hffect of-—-Marriage void.)— 
Where in an action for a decree of 
nullity of marriage it. is proved that 
at the time of the marriage a person 
to whom deft. had been legally married 


breach of promise of marriage abates on the 


death of the alleged promisor & cannot be 


continued against the exors. of the deceased 


unless special damage can be proved. Such 


81. 


Generally, | 37, 


Part I!.—-Marriage. 


385. 





gs. 2. 
LOVE Vv. 








—_— — - eo 


was still alive & there is nothing to 
show that this prior marriage hud ever 
been dissolved, the decree will be 
granted.— HNGLISH v. KNGLISH, [1928] 
1 ie R. 419; [1928] 1 W. W. RK. 14. 


PART II. SECT. 9. 


sc. Murriage in foreign State-- 
Celebration by person unth power to 
do s0.|—MELLEN v. DOBENKO, [1927] 
aan L. R. 1128; 61 0. L. R. 340.— 


PART II. SECT. 10. 


bi. ———-— Marriage Act, R. S.A. 
1922 (c. 213), 8. 20.]—The above sect. 
cannot apply to an alleged marriage 
of which there was no solemnisation 
whatever, other than the purchase of 
two wedding rings from an issuer of 
inarriage licences & the placing of one 
of them on a finger of each of the 
parties, who did not belong to any sect 
or nationality which recognises this 
Proceeding as a valid marriage cere- 
mony.-—PETSCHL v. Buont (Alta.), 
11926] 4 ID. L. RR. 11853; (1926) 3 
W. W. RR. 598.— CAN. 


PART II. SECT. 11, SUB-SECT. 1. 


e i. --—The doctrine, that 
& person who goes through a form of 
marriage inust be presumed to have 
acted innocently & legully & that, 
until this presuinption is rebutted, it 
must prevail over the presumption 
that a first husband or wife whsve 
death was not proved, but who had 
not been heard of for over seven years 
before the second marriage, was alive 
at the time thereof, can huve no applica- 
tion where it is found that the person 
relying on such doctrine did not act 
in innocent good faith in going through 
the form of a second imarriage.— 


787 








Add. Annotation :-—Refd. Skipp »v. 
(1926), 42 T. L. RR. 258. 


a 


special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach & must. relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made.—RILEY v. 
Brown (1929), 98 L. J. K. B. 739; 45 7T. L. R. 
613; 73 Sol. Jo. 499. 
add. Annotation :—As to (8) Refd. Cohen v. 
Sellar, [1926] 1 IK. I. 536. 
Add. Annotations : —Refd. 
[1926] 1. K. B. 5865 Riley v. Brown (1929), 
98 L. J. Ka B. 7380. 
114. Add. Annotation :—- Refd. 
11926] 1 K. B. 536, 


Cohen v. Sellar, 


Cohen v. Sellar, 


RestaLy (1929), 45 T. L. R. 5183 73 Sol. Jo. 


219. After this case add 
.}+—See, now, Marriage Act, 1885 (c. 54), 


Kelly 








oi. a ates 


IRWIN Vv. IRWIN (Man.), [1926]2 D.L. ht. 
794; [1926] 1 W. W. R. 849.-—CAN. 


ei. -- Compliance wih Marrwugye 
Act, 8. 21 (b).) -- MCUINN vt. KLLBKRTON, 
ELLERTON tv. ELLERYON, [1925]) 2 
DL. R. 11386: [1925] 1 W. WwW. Ol. 
932.- CAN, 


PART Il. SECT. 11, SUB-SECT. 2.- 
B. (a). 

478 i. Many years.j--P.. a Natal 
native, from about 1897 until sust before 
her death ip TYIL6 cohabited con- 
tinuously with A., a half-caste woman, 
When the cohabitation begun A. had 
a busband, who wus still living. There 
Was evidence to show that PP. & A. 
had both said before 1902 that they 


were not anarvicd, & there was ho 
evidence of any registration of ou 
martiage between PL. & There 


wis some evidence that Po & A. were 
reputed to be man & wife sinec. the 
birth of their five children, all of 
whom had been brought up & educated 
by BP's brother C., who had treated 
them a8 hin nephews & mecees '- - field + 
the evidence addueed Was nol strong 
enough to rebut the prestunption of 
warriago urising from the Jengthy 
cobabitation of P. & A. NYORANA Pr. 
NYOKANA (1925), 46 N. be RR. 227.-- 


PART Il. SECT. 11, SUB-SECT. 2.-— 
B. (6). 


621 iv. —— -— —. }~-R. v. 
Proup, {1926} 3 VD. L. R. 664; [1926] 
S. C. R. 599.- CAN. 
PART Il. SECT. 11, SUB-SECT. 2.—-E. 
553 ii. —- -.]) -DAULBERG YD. SWAN- 
SON, [1927] 3 D. L. R. 669; [1927] 1 
W. W. RR. 617, BL Sask. L. R. 388.— 
CAN. 


— ewe 


Cases 595a—656, 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


Part IIl_-—Personal Rights and Obligations arising from 


595a. 





tenance. 


ment under 


Bankruptcy of husband.|]—The bkpcy. 
of a husband who has entered into a 
separation deed is an answer to any claim 
for the payment of agreed sums under the 
deed, but does not convert his wife’s agrec- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
Her right to that maintenance is 
not in contract but is an incident of matri- 
monia] status at common law. An agrce- 
a separation deed to receive an 
allowance merely suspends, but does not 
annul, that right, which revives as soon as 


Marriage. 


ee Tr. 


the agreement is terminated by bkpcy., 


notwithstanding the receipt of a dividend. 
The dividend is not a transaction between | 


husband & wife, but an incident in the 
bkpcy., & its receipt does not operate as a 
new bargain with the husband compounding 
the common law right of the wife. 
separation agreement thus put an end to docs 
not debar the wife from alleging the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925.—DEWR v. DEWR, SNOWDON v. 
SNOWDON, {1928) P. 118; 
5523; 92 J. P. 39 ; 447. L. R. 274 5 
2 Sol. Jo. 69 ; 


The 


97 L. J. P. 65; 


26 L. G. R. 191. 


647. Add. Annotation :—Refd. Re Wilkinson, Page 
v. Public Trustec, [1926] Ch. 842. 


Part IV——Effect of Marriage with Regard to Wife's Property. 


656. Add. Annotation :—As lo (1) Consd. Re Bower Williams, Ha p. Trustee, [1927] 1 Ch. 441. 


PART III. SECT. 1, SUB-SECT. 1. 

k (p. 76) i. ——- - —-—--—~ Icffect 
of repeal of Judicature Act, 1922, 
gendconte lite.J—An alimony action 
begun before the conune mtoe force 
of Domestic Relations Act, 1927, ¢. 5, 
8. 74, is governed as to pltf.’s rights. 
& deft.’s habilitv by Jud. Act, Ros. A. 
3922, ¢. 72, 6. 21, notwithstanding ite 
repeat by suid sect. 745. -CLARKE t. 





CLARKE, [L928] 1} 2D. L. RR. 2493) [1927] 
3 W.W. Et. 728.— CAN. 
8 (p. 76) i. ~ - ee ~ Pro- 








voked by wife's misconduct |] —-WHIVZEL 


v WrITZEL, [1928] 3 D. Le. KR. 261.— 
CAN. 

m (p. 77) i. ——~- -—— - ~ — Invalidity 
of marriage.|—Ileld: Wtf. was not 


entitded to succeed on an alternative 
elanm for a quantum merit for her 
services aS deft.'8 housekeeper —- 
HoumMns tv. Houmes (Alta.), [1927] 2 
DP... R 8979s [1927)2 WLW, 253.— 
CAN, 

ffi, --- ——-- Liability for anterimn 
disbursements.J—-The Supreme Ct. of 
Alberta has the power in an alimony 
action to grant the wife an order for 
payment of mterim = disbursements.— 
DREWRY v. Drewry, [1928] 3 W. W. RR. 
460.—-CAN. 

hh i. -~—— Husband pnur- 
posely denuding hamself of has property. | 
—LIGHTHEARY v. LIGHTIMART, [1927] 
1D. L. i 3886; [1927] 1 W. W. It. 
3935,.—CAN. 

hh ii. Alimony 
provided for in prior separation agree- 
ment —Power of court to rncrease.j— 








—— re _——- 





KAWIN 0 KAWIN, [1927] 3 D. L. R. 
383; [1927] 1 W. W. i. 690; 21 
Sash. L. RR. 415.---CAN. 


PART III. SECT. 2, SUB-SECT. 3.—B. 


fi. -- -})-—In an action by a wife 
Renin ber husband’ s father for ahenat- 


lng the affections of her husband, she 
alleged that. she was prevented from 
the companionship of her husband & 
Infant daughter by deft.’s conduct in 
keeping her husband away from her, 
so that, she was compelled to support 
herself as best she could. There was 
no allegation of making defamatory 
statements by doft., & there was no 
allegation of malhee:— Held: no 
reasonable cause of action was shown. 
—'TALMAGE v. 'TALMAGE, [1928] 3 
bD.u. R15; 62 0. LL. l. 209. —CAN. 


PART IV. SECT. 1. 


i. —--— Acquired & disposed of 
derough husband—Belong to husband. }- 
A number of bogs, either the progeny 
of two hogs acquired by a wife as com- 
pensation for services performed by 
her for a neighbour or bought witb the 
pruceceds of sale of such progeny, were 
raised, acquired & disposed of through 
the efforts & the expense of ber hus- 
band :—#/eld : they did not belong to 
the wife as against the husband’s 
ercditors.— JOHN DeBRE PLOW Co. v. 
Bowen, [1925] 1 D. L. R. 7693 [1925] 
1W. W. R. 357.—CAN. 

sd. Legacy to wife—Death before 
reduction wnto possession-—lRight of 
husband as representative of unfe \—Ilf 
a legacy is bequeathed to a married 
woman, who dies before any act done 
by husband to reduce it into possession, 
he can only maintain an action for it 
as the representative of his wife, 
though he may be beneficially entitled 
to it.—COLLINS v. CARTR (1850), 7 
N. B. R. (2 All.) 103.—CAN. 

se. Flusband not constituted agent of 
wife by marriage.|—A busband is not 
prima facie an agent for his wife by 
reason of their relationship. The onus 
is on the person alleging such agency 


7RR 


to prove that he is her agent.— 
MILLARD v. BEVAN LUMBER & SHINGLE 
Co., LTp., [1928] 2 D. L. R. 367; 39 
B. C. RR. 430.—CAN., 


PART IV. SECT. 2. 


sf. Reversionary a rnterest.|—-STAN- 
DARD BANK v. BOULTON (1878), 3 
A. it. 93.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2. 


sg. Not business carred on in 
ae aang uith husband.|—CORN vv. 


CANARY (33. C.), [1925] 4 D. L. R. 431; 
[1925] 3 . W. R. 357; pec {19251 
3 YM. L. R. 223; [1925] 2W oct. 


063.—CAN., 


sh. Crops grown by wife—On hus- 
band’s land— Strict proof necessary. }-— 
ANDERSON v. JOHN DEERE PLOW Co., 
LTp. (Sask.), [1926) 4 D. L. R. 255; 
[1926] 2 W. W. R. 667.—- CAN. 


8). —— On wiife’s land—Burden of 
proof\—-BANQUE CANADIENNE N ate 
ALE v. TENCHA (Can.), [1927] 4D. L. R. 
665.—CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 


sk. Conveyance to husband d: wife—— 
Creates tenancy wn common.|}—At com- 
mon law, under a conveyance of land 
to husband & wife, they took an estate 
by entireties ; but the effect of Married 
Women’s Property Act is to enable the 
wife to take as though she were a 
feme sole & so the effect of the marital 
relationship is ended so fur ag real 
property is concerned. Under Con- 
veyancing & Law of Property Act, 
RR. S. O. 1927, c. 137, 8. 12, they now 
take as tenants in common.—SPRING 
v. KINNER, [1928] 4 D. L. KR. 723; 62 
O. L. R. 562.—CAN. 


Vol. XXVII.—Husband and Wife. 


~~ 


Cases 767a—1226a. 


Part V.—Effect of Divorce or Separation with Regard to 


Wife's Property. 


757a. Husband entitled to income of trust fund , 786. Add. Annotation -—Refd. A.-G. for Alberta 


during separation.|—-DUNCAN v. 


CAMPBELL 


(1842), 12 Sim. 616; 6 Jur. 677; 59 E. R. 


1269. 


Annotation :~Apld. Re Barnard, Barnard v. White (1887), 56 | @87- 


Add. 


Annotation :—Refd. A.-G. 
v. Cook, [1026] A. C. 444. 


v. Cook, [1926] A. C. 444. 


for Alberta 


Part Vl.—Disposition of Property. 


v. Hartland (1926), 95 L. J. Ch. 


Bold, Banks 
201. 


SW. KR. 333. 





1220. Add. Annotalion :—-Refid. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


Annotation --- Apld. Le 


IFleetwood’'s 


809. Add. Annotation :—Mentd. Parr v. A.-G., | 1118. Add. Annotution :—Mentd. Re 
[1926] A. C. 239. 
906. Add. Citations :—revsd. sub nom. PuBLIC st ak 
TRUSTER v. WoLrF, [1923] A. CO. 544; yg | 1203. Add. Citation : 
L. J. Ch. 520; 129 L. T. 738; 39 T. 1. 2. 
553; 67 Sol. Jo. 637, H. L. 
Add. Annotation :—Mentd. Parr v. A.-G., 
[1926] A. C. 239. 1225. 1dd. 
986. Add. Annotation :—Generally, Refd. Capron Policy, [1926] Ch. 48, 


v. Capron, [1927] P. 243. 


1007. Add. Annotation :-— Refd Bosworthick v. 
Bosworthick, [1926] P. 159. 

1036. Add. Annotation :—Refd. Re 
L. C. C.’s Contract, [1927] 2 Ch. 253. 


1106. Add. Annotation :—Apld. 
[1927] 1 Ch. 283. 


PART VI. SECT. 1, SUB-SECT. 5.— 


B. (a) i. 
911i. Assignment enoperatire—Trans- 
fer to pay husband’s debts. |\—RopRiGUE 
v. Dostit & Vacion, [1927] 4 PD. la. R. 
1139; [1927] S. C. I. 563.—-CAN. 


PART VI. SECT. cdi 5.— 
c. (a). 


951 Vv. -.}—UNION BANK 
a [1925] 4 Db. L. ht. 1057.— 








PART VI. SECT. 3, SUB-SECT. 1. 


d i. -——- Not on conveyance of 
equitable  estate.] ~ADAMS . LOOMIS 
(1875), 22 Gr. 99.—CAN. 

® i. -}— HARTLIY vr. MAY- 
COcK (1897), 28 O. R. 508. - CAN. 

k i. ——.]—ELiiorr ve. BROWN 
(1884), 11 A. R. 228.-—-CAN. 

k ii. Sale as spunster—Convey- 
ance not impeachuble on ground of non- 
compliance with statutory formalities. 
GRAHAM v. MENCILLY (1869), 16 Gr. 
661.--CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 

Cc i. Conveyance by husband alone— 
Fiffect.J—WALLIS v. BURTON (1855), 
+ Gr. 352.— CAN. 


c ii. ~——.]}—Held: an effectual 
transfer of his marital rights in the 
land conveyed.—ALLAN v. LEVES- 
CONTE (1857), 15 U. C. KR. 9.-~CAN. 


o iii, — — -J—Ucld: a deed of 
gift executed by a Burmese Buddlust 
husband without his wife’s consent of 
part of the joint property of the 
marriage is wholly void & conveys n « 
title to the donee in respect. of the 
property which it purports ‘a convey.-—— 

. Po. U. v. Marok GYI (1929), I. L. ht. 
7 Ran. 374.—IND. 


sl. Property used & maintained by 
husband — No presumption of gift by 
wife.|—CALHOUN v. REID  (Sask.), 
[1927] 4 D. L. R. 808; [1927] 3 
W. W. R. 429.—*CAN. 

i. .])—SEMPLE v. SHARP, 
{1927] 1 W. W. RR. 965; 21 Sask. L. R, 
435.—CAN. 

1 il. —— Wife not examined— 
Certificate of examination fraudulently 




















a 





1226. Add. Annotations : 


Refd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179. Mentd. 
James v. British General Insee., [1927] 2 
Alington & KK. B. S1f3) Perrin a. Dickson (1929), 98 
L. J. K. B. 683. 
Re Mathieson, | 1226a. —-~-- —-—- If living at his death—Cash value 


— —- ed 


sygned.} ~Title set aside, subject. to 
the mghts of an innocent purchaser 
from the transferee to obtam the lund 
on the terms of lus agreement with the 
transferee.—FROSTAD vo. LIBEK, [1927] 
$b. L. R. 916; [1927] 2 We. WwW. OR 
550; 21 Sask. lL. R. 603.—CAN, 


1 iii. --— J—The fact that the 
husband makes his home on certuln 
Jland, in which he & another have each 
aw one-half interest, brings it witbin 
Homesteads Act, (915 (e.  29).—- 
McDouGALL 1. MCDOUGALL, [1919] 2 
Can Li. 6373; 12 Sask. L. R. 289.— 


1 iv. —-- —.}/—After a homostcad 
under Homesteads Act has ceased to 
be such owing to. its ermancnt 
abandonment us a place of residcnce 
the wife has nou status under said Act 
to oppose the validity of an assignment 
of the Jand executed by her husband 
prior to said date, although the assign- 
ment was not executed, as the Act 
requires it to be, by her; & her husband 
ix in no better position in tlus respect 
than she is.— DOUGLAS v. ADDIE, [192%] 
4 CaN hk. 167 [1928] 3 W. W., Jt. 37. 











lv. —-— Order dispensing unth con- 
sent uf urife to disposttion—When granted 
under Dower Act.J—Where a bushand 
hud refused, without) lawful reason 
therefor, to live with his wife or sup- 
port her & his treatment of her was 
found to have conduced to her adultery, 
it was held that it wowd not be * fair 
& reasonable under the circurmstances,’’ 
to grant an order under Dower Act, 
R. S. A. 1922, c. 135, 8. &, dispensing 
with her consent to his disposition of 
his homestead within said Act. Under 
Dower Act, 8. 3, as it now stands a 
disposition of the homestead by the 
husband without the wife’s consent, 
when there is no order disponsing 
with it, 13 absolutely null & void, & 
not so merely as it affects the wife's 
interest therein.—He MILLER, [14929] 
1D. L. R. 147; [1928] 3 W. W. kh. 
643.—CAN. 


ni. —— —— Residence condition 
precedent.] -PENDLETON v. PENDLE- 


789 





of policy sought to he taken by insured during 


ee 


TON, [1927] 2 W. W. RR. 720; 
L. Rh. 579.—CAN. 


21 Sask. 


PART VI. SECT. 8, SUB-SECT. 2.— A. 


el. Separate estate.]—Tho in- 
terest of a wife ina poliev effected by 
her husband on his own fe, & which 
has been declared by him to be for 
her benefit, is her separate estute, 
& may, wm her busband’s lifetime, be 
assigned by her. - GRAHAM v. CANADA 
Lirm ASSURANGCH Co., PROCrFOR tv. 
GRAHAM (1894), 24 O. RK. 607.—CAN, 





PART VI. SECT. 8, SUB-SECT. 2.—-B. 


hig ==> Lankruptcy of 
husbaund.|—S. effected an lpsurance 
on his own hfe in favour of bis wife 
under Marrned Women's Policies of 
Assurance (Seotland) Act, 1880. S.’s 
estates were afterwards sequestrated : 
—Hleld the polacy vested in bhpt. as 
trustees for nis wife, & it formed no 
part of his estate & wak not hable to 
the diligence of his creditors.—- STEWART 
v. Hovuk (1901), 88. L. PT 436.— SCQT 


ni — -— -.] Money due under 
a policy of insurance payable to the 
wife of the insured after his death forms 
part of the estate of the insured. No 
trust is created in favour of the wife 
by a life pohey expressed to be for the 
benefit of the wife of the assured. — 
KRISHNA LAL SADHU tv. PRAMILA BALA 
Dast (1928), [. L. BR. 55 Cale 15h. 
IND. 


nN iai. Whelher assignable.J— A 
policy of assurunce was cilected by 
uw busband for the benefit of his wife 
under Marricd Women's Policics of 
Assurance (Seotiund) Act, 1880. There 
was competition between the widow & 
an assignee Claizung under au assigna~ 
tion whicb bore to have been executed 
with the consent & coucurrence of the 
wife :—Held: the wife had no power 
to discharge the trust im her favour 
created by the policy, & the imsuiance 
co. ought to have huown that the deed 
was one which tho spyuses were dis- 
abled from granting.—ScorrisH LIF 
Co. ». DONALD (1901), 93. L. T. 200.— 
SCOT. 





Cases 1226a—1302. 


life.|—A husband took out an insurance 
policy for £500 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her prior death to pay it 
to insured’s exors., adininistrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was still living, 


he should have the right to exercise any of 


six specified options. 


Insured being then 
still living, he exercised an option to reccive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £288 thus became 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & wife, & ultimately paid it into ct. : 


-~Held: (1) the policy came within sect. 11 


of the above Act, & created a trust in favour 
of the wife in certain events; (2) insured 


PART VI. SECT. 9, SUB-SECT. 1.—A. 


-WHITEUKAD %, 
(1887), 14 O. R. 621.— 
CAN. 





t ii. - -—,-- BELL » BELT, 
11928) 21). 1. 32. 311. - CAN. 


PART VI. SECT. 9, SUB-SECT. 2.-— 
A. (a). 


1302 v. --— --~-—.}--Pitf., deft.’s 
husband, became entitled to a con- 
veyance of certain land vested im a 
solr. By pltf’s direction the solr. 
conveyed the land to deft. The con- 
veyance Was dated Apr. 9, 1920, & 
was not registered until the followmg 
Dee. Until registration the deed had 
not been dehvered, & deft had been 
told nothing about ft. -Meld +: though 
the presumption of advancement may 
be rebutted by evidence of actual 
intention, there was cogent evidence of 
pltf. having ultimately made up his 
miud that his wife should have the 
property.—- HARRINGTON v. HARRING- 
TON, [1925)2 D. L. R. 849: 560.L. R. 
568.—CAN. 

1302 vig -  —-—|—DE Bury r, 
De Bury (1903), 36 N. BR. 3873 22 
©. L. 7.181. CAN. 

sm. Grain d° stuck on land conveyed 
to wife.)- A husband conveyed to lus 
wife half of a quarter section of land. 
Husband & wife lived together on, & 
farmed, the gnarter section, & the 
husband worked ov the furm after the 
transfer in the same wav as before * 
~- Held: the husband was the owner 
of grain grown on, & animals situate 
on, the quarter seetion.—NATIONAL 
TRosr Co. » HoLlowaycnuk, [1925] 
3 W. W. Rt. 382.—-CAN. 

sn. Purchase in husband’s name— 
Subsequent transfer to wife---Fadure of 
consideration.|— Husband & wife pur- 
ohased a house in Oct. 1920. The 
house was in pltf.’s name until Jan. 
1922, when it was transferred to tho 
wife. In Jan. 1924, the husband was 
ejected from the house, & he brought 
action against the wife for a declaration 
that his wife held the house as trustee 
for him. On the trial the husband 
stated that when be made the con- 
veyance to his wifo he did so on her 
undertaking that the members of her 
fansily would vacate the house, & 
this was never carried out :—-Held: 
pltf. could not succeed, as tho only 
claim be cowd sect up would be that 
he had made a conveyance for a con- 
sideration that had failed, & his action 


‘* or child. 


would be cither for specific performance 
or damages.—Boby v. Bopy (1924), 
34 B.C. R. 315.—CAN. 


so. Conveyance by husband without 
consideration — Ifusband solvent—- Cer- 
tificute of title wesued to wife.]— Where 
land was transferred, as ua gift, to 
w® married woman by her husband, 
during the time that Married Woman’s 
Act, R. 8 M. 1892, c. 95, was in 
force, the husband being then solvent, 
& a certificate of title therefor issued 
in her name uuder Manitoba Keal 
Property Act ‘-—Held: the beneficial, 
as well as the legal, interest’ in the 
land vested in ber for her scparate 
use, & neither the land nor its proceeds 
could be taken in execution for debts 
of the husband subsequently incurred, 
notwithstanding Married Woman’s 
Act, 8. 2, respecting property received 
by a marricd woman from her husband 
during coverture.—FRASER v. DOUGLAS 
(1908), 40 S. C. R. 384.—CAN. 


PART VI. SECT. 9, SUB-SECT. 2.-— 
A, (b). 


1337 iii, —— .J—The deposit 
by a Hindu of his own money iu a bank 
in the joint names of himeclf & wife, 
& on the terlus that it is to be payable 
to either or the survivor, docs not on 
his death constitute a gift} by him to 
his wife, there being um India no 
presumption of an intended advance- 
mont in favour of a wife.—GURAN 
Ditra v. Ram Dirra (1928), 55 L. R. 
Ind. App. 235.-—IND. 

m i. j-JdJeld: to raise a pre- 
sumption of Joint tenancy.—MATHEWS 
v. NATIONAL Trust Co. (Ont.), [1925] 
4D. L. R. 774.—CAN. 


sp. Banking account in joint names. ] 
~—-A wife & husband opened a joint 
account in a bank, & both signed a 
direction to the bank: ‘ All money 
which may be deposited by us or either 
of us to the account is our joint pro- 
perty, but such monoy may be with- 
drawn by oither one of us, or tho 
survivor of us.”” The money was all 
the husband's, & was deposited to pay 
the expenses of the wife & her child, 
during the husband’s absence, & to 
make payments in connection with his 
property :—Held: the wife was not 
ontitled to half the money to the credit 
of the account.—SOUTHBY v. SOUTHBY 
(1917), 40 O. L. R. 429; 38 D. L. R. 
700.—CAN. 








Ce ieeeemamaeaeed 


Right of wife as survivor.}— 
See Nos. 1885-1338. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


must be taken to have exercised the option 
for the benefit of the trust; (3) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it.—Re F.LHET- 
woop’s PoLicy, [1926] Ch. 48; 95 L. J. Ch. 
195; 185 L. T. 374. 


1228. Add. Citation :—95 L. J. Ch. 24. 


1233a. Number of trustees- Fund to be retained for 
infants—Single trustee not appointed.| —fc 
Howson’s Poticy Trusts, [1885] W. N. 218. 


1234. Add. Annotations :--Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179; Smith »v. 
Wood (1928), 139 L. T. 250. 


1302. In second paragraph for ‘“‘ on which” read 


PART VI. SECT. 9, SUB-SECT. 3.-— 
A. (a). 


1370 i. Wife not independently ad- 
vised-—Guarantee for husband, }—Waut 
of independent advice standing alone 
js insufficient. to justify relief, but 
where there has been undue influence 
by the husband & knowledge of its 
exercise or facts from which such 
knowledge should be inferred, & tho 
transaction is contrary to the wifo’s 
intcrests, a sufficient casc has been 
made out for the granting of relief.— 
CANADIAN BANK OF COMMERCE 0. 
FoREMAN (Alta.), [1926] 4 D. L. R. 
844; [1926] 3 W. W. R. 486; revsd. 
on the facts, [1927} 2 D. 1. KR. 530; 
[1927] 1 W. W. RR. 783; 22 Alta. L. R. 
413.——-CAN. 

1370 ii. -——- -——--.}—BRADLEY v. 
IMPERIAL BANK OF CANADA, [1926] 
3 Dp. L. R. 38; 58 QO, LL. R. 65().-—CAN. 

1370 iii. Promissory note. j— 
FRYERS & Co., LTD. v. STEKVES (N. B.), 
[1927]4 D. I. Wt. 1077.—CAN. 


1382 iv. —— - --—.}—On an inter- 
pleader issue between an execution 
creditor & the wife of the debtor as to 
the ownership of a motor car, the wife 
& her husband testified that the car 
had been bought with her money, 
which had come to her from the heeping 
of boarders & from the sale of her 
property. These moncys were all 
collected by the husband & loft by 
the wife in his hands to usc as he saw 
fit, & be placed them in his own account 
& used them indifferently with his 
own. He had never rendered her an 
account of them, nor had she ever 
called on himtodoso. They had lived 
together in amity since their marriage 
& he had maintained her. The wife 
testified that she had an arrangemcnt, 
with the hushand under which said 
moneys were to remain her property, 
but the circumstances under which it 
was entered into were not disclosed, & 
its terms were indefinite :—-Held > the 
moneys in question had become the 
husband’s by way of gift from his wife. 
-—-PEAREN v. BLACK & ARMSTRONG, 
[1928] 3 D.L. R. 471; [1928] 2 W.W. BR. 
98; 22 Sask. L. R. 502.—OAN. 





PART VI. SECT. 9, SUB-SECT. 4. 


d i. —— Property purchased with 
man's money—Woman realising pro- 
perty & appropriating proceeds ordered 
to account.)—-St. Exio1 v. Eno (1925), 
36 B. C. R. 153.--CAN. 


Vol. XXVII.—-Husband and Wife. 


Cases 1469—1833. 


Part Vill—Contracts of Wife during Coverture. 


1469. Add. 


(1926), 1385 L. 'T. 46. 


Annotation :-~—Consd. 
Weatherill, [1929] 2 Ch. 213. 


1498. Add. Annotations :—Refd. Selby v. Atkins 
Mentd. Dewe v. Dewe, 


Green 
1748. Add. 


Snowdon v. Snowdon, [1928] P 113. 


1527. Add. Annotations :— Mentd. 
Whitehead, [1926] 2 Kk. B. 380; 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
R. M. K. RK. M. Somasundarum Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 


95 L. J. P. C. 197. 


1576a. —-—-.|—STONE v. WALTER (1619), O. Bridg. 


618; 124 HK. R. 778. 


1656. Add. Annotation : --Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 
1665. Add. Annotation :-—Refd. Dewe v. 
Snowdon v». Snowdon, [1928] BP. 113. 
1669. Add. Annotation :—Refd. Dewe 
Snowdon v. Snowdon, [1928] P. 113. 


1680. Add. Annotation :---Refd. 


Bennett 


OU. 
Virm of 


1782a. 
wife. | 








At common 


v. | 1741. Add. Citation :—2 C. & P. 25, n. 


Annotation :-—Refd. Dewe 
Snowdon v. Snowdon, [1928] P. 118. 


v. Dewe, 


Refd. Welton v. Wellton, 


| 1753. Add. Annotation :-- Refd. Welton v. Welton, 
[1927] P. 162. 
1755. Add. Annolation :— Consd. Selby v». Atkins 
(1926), 135 J. T. 45. 


Proceedings instituted against 
law ai wife has no 


authority to pledge her luisband's credit so 


Snowdon v. Snowdon, [1928] P. 113. 


1717. Add. Annotations :—Refd. Selby v. 


(1926), 185 L. T. 45; 


Snowdon v. Snowdon, [1928] P. 113. 


1782. Add. Annotations :—Reid. Selby v. Atkins 
(1926), 135 L. T.45; Dewe v. Dewe, Snowdon 


v. Snowdon, [1928] P. 113. 
1739. Add. Annotation :—-Refd. 


PART VIII. SECT. 1, SUB-SECT. 1. 


f i, ---— --.) -Held : a marned 
woman, having separate real property, 
was not entitled to contract. debts for 
its improvement sv as to make herself 
hable individually, or yomtly with her 
hushand.~-WRIGHT vo. GARDEN (1869), 
28 U.C. RR. 609.- -CAN. 


1 i,-—— --—.J— Deft., ao married 
woman, married to her present husband 
in 1877 or 1878, & carrymyg on business 
separate from him by farming one of 
her former husband’s farms, im 18&3 
& 1884 contracted the debt sued on. 
Sho was eutitied to dower in the lands 
of her first hushand, who died 1 1875, 
which were sold, realising a large sm, 
& alsu to her share in bis personal 
estate, ueither of which she had 
received :—/feld: the Act. of 1884, 
47 Vict. c. 19 (O.), had not the effect. 
of repealing the prior Acts, & it was 
not necessary to show that deft. had 
married or had acquired separate estate 
since the Act of 1884 came into force : 
il was sufficiently shown that she was 
Possessed of separate estate, & that. 
she intended it should he hound. - 
ROBERTSON 0, LAROCQUE (1889), 18 
O. R. 469. —CAN. 


st. Wife carrying on separate busineas 
—-Signatures by wife at request of husband 
—~—Liability of wife.]—Where a married 
woman, in carrying on o business with 
the assistance of her husband, signs 
everything that be asks her to sign & 
asks no questions, she should be held 
responsible fur her signature, in the 
absence of clear proof of undue 
influence, whether it turns out to be in 
hor interest or otherwise.—WaATKINS 
(J. R.) Co. v. NOBERT (Alta.), [1926] 
1b. L. R. 526; [1926] 1 W. W. R. 
156.—CAN. 


sv. Leuse taken by wifc—Liability 
of wife—For breach of lease.}—Held : 





Dewe 
Snowdon v. Snowdon, [1928] P. 113. 


1803a. 
WILLIAMS 





Dewe, 
Dewe. | 
for costs. —ARNOLD 

v. Dewe, 

7 IL. T. 501; 44 T. da 

Dewe v. 138. 

Atkins 
Dewe wv. Dewe, 


as to render him liable tor her solr.’s costs in 
divorce proceedings in which he has obtained 
a deerce, & In which her solr. has not obtained 
from the Divorce Ct. an order for security 


A WEAVER tv. AMART, 


1928S) 1K. B. 58435 97. J. Ik. 3. 238 5 138 


RW. 221; 72 Sol. Jo. 


1800. Add. Annotations :-—-Refd. Welton v. Welton, 
}1927} P. 1623 Arnold & Weaver v. Amari, 
[1928] 1 K. B. 584. 


.| -— WITHERS, 


BENSONS, — ( 


& Co. v. CAwsrvon (1928), 72 


Sol. Jo. 191. 


v. Dewe, 


the husbund was not hable, although 
he lived in the premises for about two 
months pricr to the time he & his 
family vacated it & twice paid the rent 
during that pernod ] -—- NATIONAL 
SHOURITIES, LTD. ob. DARLING (Alta.), 
[1927] 1 W. W. BR. 413.—CAN. 


sw. Juintered info in married name— 
Noreference to husband. |—The eflect of 
Married Women’s Act, R. S. A. 1922, 
ec. 214,18 that a married woman has as 
full & complete freedom to bind horself 
by her own contracts as a man he 
A married woman who contracted for 
the purchase of goods iu her own name, 
te as Mrs. MeDonald, without 
informing the seller or without bis 
knowing that. she wus in fact. acting 
as agent for her busband or that she 
had # husband, held personally liable. 
—-ReID-WELCH FURNITURE Co. 1%, 
MacDOoNaLp, [1928] 2 D. lL. RR. 608: 
[1928] 1 W. W. RR. 789; 25 Alta. L. €. 
317.—-CAN. 


PART VIII. SECT. 2, SUB-SECT. 4. 


1514 i. Wife acting under eapress 
authority not disclosed- -Favability of 
husband.|] —- Foubps or. CURTELWES 


(1871), 21 C. P. 368.---CAN. 


PART VIII. SECT. 2, SUB-SECT. 5. 


sx. Oredit quven to  wife---Goods 
purchased for wife’s business—~Managed 
by husband—Whethe: husband's creditors 
can take in erecution.J—DOMINION 
SAVINGS & INVESTMENT SOCIETY v, 
KILROY (1888), 15 A. Ki. 487. -- CAN, 





PART VIII. seas 3, SUB-SECT. 1. - 


1642 i. hohe Beg ring supplicd 
to a working miner’s wife :—AHeld: 
not a necessury.—PIANTA v. MAcRow & 
Sons Pry., LTp. (1925), 27 W. A. L. R. 
99.—-A US. 
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1833. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


sy. Bur coat.] —The question whether 
afur coat is a necessary is one of fact 


depending on the circumstances of 
each case.--GEBBIE & FORREST 0. 


Krersnaw, {1927} 3 D lL. BR. 156; 
(927) 2 WoW. 1665 2b Sask. L. i. 
489.—CAN. 

sz. Surgecal operation.J—FEven af a 
wife has money of her own, she 18 
Presumed to have authority to pledge 
her husband's credit. for necessaries, 
including surgical operations.— SELDON 


* LZAMBOWSKAL, [1928] § Do T.. bh O88, 
[L988] PW.We RR. 630, 39 BOLT 


205.- CAN. 
sa. fuinploynment of  deteetiwe ~ To 
obtaan evidenee for divorce proceedings. | 
BARNETT vo. MILNER (1927), 49 N. J. It. 
J 7 S. AF. 


PART VIIl. SECT. 3, SUB-SECT. 2.- - 


D. (a). 
1691 ii, 2levsd., 9 O. R. 198. 


PART VIII. SECT. 3, SUB-SECT. 2.—G. 


1774 i. Wor “A busband is hable ” 
read ** A husband 16 not liable.’ 

se. Purchase of husband's property by 
wife - Improvements made by husband 
after sale.J—A purchase by a wite 
from her hushand, the consideration 
being paid out of her separate estate, 
was beld to be maintamabl against 
creditors of whose debts she had no 
notice. he husband, after the pur- 
chase, expended money im Wniproving 
the property. In asuit bv a judgment 
ercditor of the husband to obtain the 
benelit of such expeuditure. Held: 
the wife was entitled to sbow that the 


debt for which the judgment. Was 
recovered had becn satisfied before 
action brought -LImL ¢. THOMPRON 


(1870), 17 Gr. 115.— CAN. 


PART VIII. SECT. 5, SUB-SECT., 2. 
fi. Summoy applicatiwn for 
delivery up of till deeds.|--Re MELLOR 
(B. GC.) (1905), 2 W. L. R. 17.—CAN. 


Cases 1860a—2039a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part X.—Wrongs of Wife during Coverture. 


1860a. Liability of husband —Goods delivered to 1897a. 





husband & wife.| 
Kdw. 3, fol. 1A. 
Annotation :—Consd. Isaack v. Clark (1615), 2 Bulst. 306. 


ANON. (1364), Y. B. 38 


——.]—LANHAM v. Pirie (1857), 29 
L. fT. O. 8S. 171; 3 Jur. N.S. 704; 5 W. RB. 
540,L.C. &L. JJ. 





Part Xl.-—Contracts for Separation. 


1920. Add. Annotution :—Generally, Refd. Hyman 
v Hyman, Hughes v. Hughes (1928), 139 
L. T. 416. 


1980. Add. Annotation :—Refd. Hyman v. Hyman, 
[1929] A. C. 601. 


1934. Add. Annotation :— Refd. Hyman v. Hyman, 
Hughes v. Wughes (1928), 139 L. T. 416. 


1935. Add. Annotation :—Refd. Hyman v. Hyman, 
TTughes v. Llughes (1928), 139 L. T. 416. 
1937. Add. Annotation :—Refd. Papadopoulos v. 

Papadopoulos (1929), 46 T. L. R. 44. 


1939. Add. Annotation : —Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T 416. 
1941. Add. Annolation :—-Refd. }fvman v. Wyman, 

liughes v. Lhughes (1928), 139 L. T. 416. 
1943. Add. Annotation :—-Refd. Hyman v. Hyman. 
Wughes v. Hughes (1928), 139 lL. T. 416. 


1965. Add. Annotations :—Consd. Ilyman_ +. 
Hyman, [1920] A. C. GOL. Refd. Dewe v. 
Dewe, Snowdon v. Snowdon, [1928] P. 1138. 


1969. Add. Annotation :- ~-Refd. Hyman v. Hyman, 
Hughes v. ITughes (1928), 1389 L. T. 416. 


1989. Add. Annotations :-—Retd. Jfyman v. Tyman, 
Hughes vw. Hughes (1928), 1839 L. T. 416; 
May v. May (1929), 98 L. J. KK. BB. 770. 

2019. .1dd. Annotations :—As to (1)Refd Hyman, 
v Hyman, Wughes +. Hughes (1928), 189 
du. TP. 416. As to (7) Refd. Wyman v. Hyman, 
Hughes v. Hughes (1928), 139 T.. T. 416. 

2038. Add. Annotalions:—Consd. Lyman v. Hyman, 
Tlughes v. Uughes (1928), 189 L. T. 416. 
Apld. May v. May, [192912 K. B. 886. 











PART X. SECT. 2, SUB-SECT. 1. 

ri.--- — -.] -A husband may be 
made jomtiy diable with his wife for 
her torts, notwithstanding Married 





ee ance cee oe 


wife > -HWeld: 


ee 


occupation & conversion of the rents & 
profits of his prs by eo husband & 
I we 
were Jointly lable to pltf., & pltf. was 


2039. Add. 
Hyman, [1929] A. C. 601. 
£1929] 2 K. B. 386. 


2039a. —- - —~—--.]-—By a deed of separa- 
tion reciting that differences had arisen 
between a husband & a wife, it was agreed 
that. the wife should during the life of the 
husband live separate & apart from him « 
free from his marital control & authority as 
if she were unmarried, & that the wife 
should retain as her separate property 
certain articles which. if she should die in 
the lifetime of the husband without having 
disposed of them, should devolve as if she 
had died possessed thereof intestate & a 
widow. The husband covenanted that he 
would during the hte of the wife pay to ber 
an annual sum of £600. The wife was also 
to be entitled to certain furniture & effects 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as ‘' the husband ”’ & “ the wife ” 
respectively. It was provided that if the 
husband & the wite should be reconciled to 
each other & return to cohabitation the deed 
should become void. The husband subse- 
quently committed adultery & the wifc 
obtained a decree dissolving the marriage. 
Ile then made default in paying the full 
annual sum provided for by the deed, & she 
brought an action to recover the arrears :—- 
Held: the deed was not) subject to any 
implied term that it should only operate so 
long as the marrage relation continued to 
exist belween the parties, & pltf. was entitled 
to recover.-—~May v. May, [1929] 2 K. B. 
3863; 98 L. J. K.B. 770; 141 L. T. 629, C. A. 


Annotations :—Consd. Hyman  v. 
Apld. May v. May, 





PART XI. SECT. 1, SUB-SECT. 3.-—A. 

1928 iu. S. PP. Woovs v. Woons, 
11927) 3 DL. R. 321; 600. L. RR. 
438. -CAN, 


husband & wife 


Women’s Property Act, R. S. M., 1913 
(ec, 123). - DeNOoviIcTT vr. HUCAL (Man.), 
W927] f£ PD. Le. Re. 879; [1927] 1 
W. W. ht. 179.—CAN., 


sd. False representation by wifo--As 
to authority of husband to order qoods 
—Whether_ coverture qood defence, \— 
Deft. pleaded coverture -- Held: plea 
good : Adutinistration of Justice Act 
could not assist pltf., & Marmed 
Woman's Act, R. 8S. O. 1877, © 125, 
ks. 6, 20, did not create any new ha- 
bility against a marriod woman for 
her (torts or quasi torts, but merely 
allowed her to be sued aloue, where 
formerly she could have been sued 
With her husband, & the authorities 
showed that. if so sued the action would 
have failed.-—Stonr v. KNAPP (1879), 
29 C. P. 605.—CAN., 


PART X. SECT. 2, SUB-SECT. 2. 


ef. J oint conversion by husband & anfe 
- Liability of wife’s separate estate.) — 
Where pltf. proved a joint wrongful 


entitled to recover against the separate 
propertv of the wife, for it could not be 
inferred that the latter was acting under 
the direction or coercion of her husband 
so as to exempt her from liability.— 
BARKER vt, WESTOVER (1882), 5 O. R. 
] ] 6.—CAN. 


PART X. SECT. 2, SUB-SECT. 4. 


sg. Joint trespass by husband &: wife -— 
Damage to adjoining property—Due to 
acts of husband —Liatnlity of wife.) 
[n an action of trespass against hus- 
band & wife for placing logs against 
pitf.’s building & causing damage, & 
for placing a spout, by which the water 
from the roof of deft.’s house ran 
against & injured pltt.’s building, the 
evidence showed thut the property was 
owned by the wifc, but that she did not 
interfere with the management of it. 
or participate in the acts complained 
of :—Held: the wife was not liable.— 
McDonaLp v. LESTER (1890), 30 
N. B. R. 137.-~CAN., 
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PART XI. SECT. 3, SUB-SECT. 2. 


ni. - - -.}—Where a wife understood 
the agreement, had independent advice, 
& was not misled or influenced by her 
husband in regard to her legal rights 
or the meaning & effect of the docu- 
ment :—Held;: it could not be set 
uside for fraudulent misrepresentation 
& duress.-—THOMSON v. THOMSON, 
11927} 1 D. LL. R. 653; 59 O. Th. RR. 
661.—CAN. 


PART XI. SECT. 6, SUB-SECT. 7. 

fi. ———.]-~Where a separa- 
tion agreement was not invalid on the 
ground that the father had therein 
waived his rights to the control & 
guardianship of the children :— Zeld : 
hefore the wife could ask for mainten- 
ance for them, she must. show that she 
had failed to perform those duties to 
them umounting to guardianship which 
she had assumed under the agree- 
ment.— HOLOWACHUK v. HOLOWACHUK 
(Man.), {1927} 2 W. W. R. 470.—CAN. 








2040a. 


(1927), 96 L. J. P. 177. 


2061a. -—— -——- Refusal of nominee to undertake 
custody—-Effect on deed.|—Where the parties 
to a matrimonial suit had agreed to settle it, 
& a deed of separation had been approved to 
give effect to such settlement :--Held: the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband & wife as 
one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 


ment from being carried 


WILLIS wv. WILLIS, [1928] P. 10: 96 Th. J. RP. 
137 L. T. 621; 43 T. L. R. 657, C. A. 
2083. Add. Annotation: —Apprvd. Hyman 


177; 


Hyman, [1929] A. C. 601. 
2084. Add. 
Ilyman, [1929] A. C. 601. 


2085. Add. Annotation :-——Overd. Hyman v. Hyman, 


[1929] A C. 601. 
2085a. —-— 
separation, 





Annotation :-~Apprvd. 


-|—A woman who, in a deed of 
covenants in consideration of 
certain bencfits not to claim from her husband 
in the future maintenance or alimony, & is 
afterwards granted a decree 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notwithstanding that the deed contained no 


Vol. XXVII.—Husband and Wife. 


Bankruptcy of husband.|——-DeEwn v. 
DEWE, SNOWDON v. SNowvon, No. 595a, ante. 


2049. Add. Annotation :—Refd. Willis v. Willis 


Cases 2040a—2249. 


provision for its termination on the marriage 
being dissolved.—HyYMAN v. HyMan, [1929] 
A. C. 601; 98 L. J. BP. 81; 


141 L. T. 329 ; 


93 J. P. 209; 45 T. L. R. 444; 73 Sol. Jo. 


P. 206. 


into effect.— 


v. 


| 2174 Idd. 


Ilyman v. 
2177. Add. 


absolute of 


317; 27 L. G. R. 879, H. L. 


Annotations :—Expld. Mav vr. May, [1929] 2 K. 
Refd. Papadopoulos v. Papadopoulos (1929), 46 T. L. R. 


B. 386. 


2090. Add. Annolation :—Generally, Refd. Hyman 
v. Ilvyman, [1929] A. C. 601. 

2106. Add. Annotation :—As to (1) Refd. Hyman 
». Hyman, [1929] A. C. 601. 

2111. Add. Annotation :—Refd. If. v. H., [1928] 


2144. Add. Annolation :—Refd. Hyman v. Hyman, 
[1929] A. C. 6OL. 


2151. Add. Annotation :—Refd. Uyman v. Hyman, 
[1929] A. C. 601. 


Annotations: --Refd. Bosworthick  v. 
Bosworthick, [1927] P.64; Hyman rv. Hyman, 
“1929] A. C. 601. 


2176. Add. Annotations :- Refd. Kosworthick »v. 
Bosworthick, [1927] P. 61; TWymanr. Wyman, 
Hughes v. Hughes (1928), 130 LL. T. 416. 


Annotations : --Consd. Bosworthick v. 
Bosworthick (1926). 13860 1,. 
May v. May, 
Hyman v. Ilyman, Hughes vr. Hughes (1928), 
139 L. T. 416. 

2179. Add. Annotation :- 
1929] A.C. GOT. 


Ee 24s 
JB. S86. 


Apld. 


[1929] 2 K. Refd. 


Consd. llymanv. Lyman, 


Part XII. —Legal Proceedings. 


2189a. — - 
W.N. 3. 


2210. Add. Annotution :—Consd. Smith v. Schilling, | 2249. Add. Annolation : 


[1928] 1 K. B. 429. 


PART XI. SECT. 6, SUB-SECT. 11. 

2073 ii. —— ——-— ——-.]--A sepura- 
tion agreement, which provided for 
the payment of a specific sum by 
instalinents to be secured by u mtve., 
& which did not contain a dum casta 
Clause ---/eld: enforceable by the 
wife, although there bad been subse- 
quent adultery by her & she had been 
divorced & had marred again — 
usr v. Rust, (1927) 2 DV. Le. Re. 248 ; 
(1927) 1 W. W. RR. 491: 22 Alta, L. RR. 
430. —CAN. 


PART XI. SECT. 6, SUB-SECT. 12. 

2086 i. Covenunt by wife not to 
claum further mavintenance—Subsequent 
judicial separatiwn.)- -Where a petition 
for a decree of judicial separation on 
the ground of the husband’s adultery 
was brought so that a petition for 
wulimony might be founded :—Held : 
the petition must be dismissed.— 
K.v. K., [1925] 3 D. L. R. 8723 [1925] 
2W. W. Rt. 641.—CAN. 

sl. (Covenant by wife not to claim 
alimony —Subsequent adultery of hus- 
band— Whether covenant still binding — 
Right of court to award maintenance for 
thildren.|—-WOLTEN v, HOLTEN, |1928] 
1D. L. R. 5616.---CAN, 


PART XI. SECT. 7, SUB-SECT. 2. —B. 


sx. Jumsdiclion of court—King’s 
Bench Act, 8. 22.J—DaAvis v. DaAvIs, 
11926] 1 W. W. RR 942, 20 Sask. L. R. 
543.—UCAN. 

2102 ii, ———- Breach of cuondition—As 
to access to child---Reply alleging hus- 
band’s bad character.)--A separation 
agreement provided that the wife 
should be given the custody of the son, 


—— ] — Practice Nore, 


[1926] | 2213. Add. Annotation : 


Consd. Smith v. Schilling, 


[194s] LK. B. 429. 





As to (2) Consd. Green v. 


| Weatherill, [1929] 2 Ch. 213. 


but that his father should be allowed 
to see bun with reasonable frequency 
& should be consulted as to, & satisfied 
with, his up-bringing. To an action 
by the wife undor the agreement for 
overdue instalments breach of the 
condition as to the son was pleaded *-— 
ITeld: a reply alleging the husband’s 
bad character was no excuse for a 
breach of the conditaon.—MCLENNAN 
v. MCLENNAN, [1925] 3 D. L. R. 281 5 
j1925) S. C. R. 2793; affg., [1925] 1 
D L. R. 277; 57 N.S. RR. 480.—CAN. 

2103 i. Mor arrears of annuity.) - 
BARLOW v. BARLOW (1927), 30 W. A. 
Ji. 1. 8.—AUS. 


sy. l’or agreed sum for maintenance — 
Covenant not to sue.|—By a separation 
agreement 16 was provided, inter ale, 
that the husband would pay the wife 
£150 for her maimtenance & support ; 
that the wife would keep the bushand 
indemnitied against her debts; that 
the wife would not commence pro- 
ceedings for mumtcuance agamst the 
husbaud, & that she would not molest 
him. Custudy of, & the duty of 
maintaining, two children of the 
marriage were conferred on the wife. 
The husband did not pay the £150 
mentioned ; the wife sued for this 
sun :-—leld: the wifo was entitled 
to recover. -MEZZINE v. MEZZINE, 
11927) S. A. S. R. 167.-- AUS. 

82, ~~ —~— ~ ——. }-- BAKEWELL v. BAKE- 
WELL (1927), 38 S. R. N.S. W. 94; 
45 N.S. W. W.N., 45.—-AUS. 


PART XI. SECT. 7, SUB-SECT. 2. C. 


sa. Claim for-—Whether claim for 
alimony can be joined.J—A claim for 
specific performance of a separation 
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agreement is meonsistent with a ela 
for alimony & so long as the former 
Claim stands it isa bar to the obturning 
alnnony pendente lite or mterim costs —~ 
Henkis o TReNKE, [1928] 1b 1 an 
1od0; FIMDZS} 1 WLW. R 38373 22 Sash. 
du. It. 267.-~--CAN. 


PART XI. SECT. 8. 


2165 ini. - ——.}+—A separa- 
tion agrecmnent may have as a secondary 
object. the effecting of a permauent 
settlement of property, but unless a 
boparation agreement clearly indicates 
buch purpose the general rule, that the 
agreement is no longer enforceablo 
ufter resumption of cohabitation, 
bhould be applied, —NATIONAL ‘TRUST 
Co., Lrp. v. Bein, [1925] 4 D. L. MR. 
1029; (1925) 3 W. W. Rh. 712.-- CAN. 

sb. Agreement for-- Failure of con- 
suderation.J—-WAKARUK_ v. WARARUK 
(Alta.), [1926] 1 D. L. R. 493.—CAN. 


PART XII. SECT. 1, SUB-SECT. 1.—-A. 


e (p. 249) i, —-- --——.]--In an action 
by a purchaser for specific performance 
of an agreement for the sale of land, 
a@ motion by deft.’ wife to be added as 
deft. on the ground that, under Dower 
Act, R. S. A. 1922 (e 135), she had an 
uiterest in the property, was refused. — 
SAMPSON v. ‘THOMAS, [1025] 1 W. W. RR. 
1018.--—CAN. 


PART XII. sacr 1, SUB-SECT. 1.— 





9221 ii. ——.] -Under K. B. Rule 
755 an order for payment muy be 
obtuined by a judgment creditor 
against a imarricd woman.—DISHOP 


Cases 2317- 2501. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part XII1.—Matrimonial Causes. 


23817. Add. Annotation - 
v. Cavendish, (1926) P. 10. 
2321. Add. 
PrP. 206. 
[1926] ALC, 
138 L. TV. 672. 


Annotations : 


Refd. A.-G. for 


2334. Aidd. Annotation :--Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 


[1927] A. C. 641. 


2345. Add. Annotution :—Folld. I. v. 
wise N.) (1929), 45 T. L. R. 618. 


Where the ct. finds in a suit 
for nullity of marriage that. both the parties 


2345a. - - --—.] 





As to (2) Apld. Cavendish 


- Consd. H. wv. 
Alberta v. 
444; Raeburn v. Raeburn (1928), 


out of England, & the wife by persistent 


extravagance makes it impossible for him 


., 1928} 
Cook, 


to live with her in his country of residence 
without jeopardising his business position, 
his refusal to have her living with him in 
his country of residence is not desertion if he 


maintain her in England with a suitable 


allowance. 


Proof of such facts set up as an 
answer to a wife’s petition for restitution of 


conjugal rights would be a good defence in 


H. (other- 
to exist.— 


to the ceremony of marriage are impotent, = 


each being incapable as regards the other, 
a decree nisi may be granted to each of the 
partics & either may apply in due course 
absolute.—1 I. 
WISE N.) (1929), OS lL. J. P2150; 45 'T. L. R. 


for a decree 


61S. 


AG: 


v Hi. (OTHER- 


601. 


2492. Add. Annotation :—Consd. Hymanv. Hyman, 
[1929] A. C. 601. 


2498. Add. Annotation :—Refd. Hyman v. Ilyman, 


law so long as such circumstances continue 


v. G. (1929), 46 T. L. R. 69. 


2490. Add. Annotations :—As to (2) Consd. Hyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1. 
Refd. Hyman v. Hyman, [1929] 


Hughes v. Hughes (1928), 139 L. T. 416. 


2484a. Persistent extravagance—-Adequate allow- 


ance made.|—If a woman 
whose business or career demands his residence 


» Buack, [1925] 3 W. W. RR. 679.— 
CAN 


PART XII. SECT. 1, SUB-SECT. 1.---I. 

sc. Laability of husband —Partiripat- 
wg in litigation. |-—In an action by a 
InarMed woman against a third party : 
—Held+ notwithstanding Married 
Women’s Property (Scotland) Act, 
1920 (c. G4), 5. 3 (1), purstier’s husband, 
in respect that he had actively 
participated in the litigation, foll to be 
made jointly & severally Hable in 
expenses alongs with his wife.—- 
M‘'MILLAN ¥. MAUKINLAY, [1926] S. C. 
G73.-~-SCOT. 


PART XII. SECT. 1, SUB-SECT. 2.—A. 
e i. Interference with business 
carmed on by anfe.)—Put.,. a8 married 
woman, carried on business as an hotel- 
heeper, & owned the chattels ino tho 
hotel. Deft., Ler husband, interfered 
with pltf. in her business by taking 
the receipts, giving orders to servants, 
& maltreating pltf. An injunction 
wis granted restraining deft. from 
interfermpy in the business or with the 
servants or agents, or removing apy 
of pitf.’s chattels.-~ Done LLY v. DON- 
NELLY (1885), 9 O. R. 673.-—CAN., 


PART XII. SECT. 1, SUB-SECT. 2.—-B. 


2292 i. LAchion by wife against hushand 
~HKor  negligence.J—Vitf., a married 
woman, brought this action against 
her husband & another for negligence 
In the operation of a motor veliele 
driven by her husband, in which she 
Was @ passenger, Whereby she was 
injured, & she claimed damages for 
her injury. The statement of claimn 
contumed no allegation of any express 
or implied contract :- -7I«ld the 
action was for a tort within Marricd 
Women’s Property Act, 1926, s. 8, 
& was not maintainable against pltf.’s 





husband. Fr he aa Vv. GOLDMAN, 
11928] 2D. h. 152; 61 0. L. R. 
65 oa A e 

2292 ii, -——-- -—-- A wife, who 


was being driven by her husband in his 
motor car, was injured in @ collision 
between the motor car & a motor lorry. 
She brought an action of damages 
against the owner of tho lorry & 


malry @® man 


against her husband '—HZHcld: the 
action against the husband was Incomn- 
petent, in respect that (a) at common 
law the relationship cxisting between 
husband & wife 18 of so intimate a 
character that 1t is against public 
policy that the one should have a 
right. of action against the otber in 
consequence of a wrong done, & 
(b) Marned Women's Property (Scot- 
land) Act, 1920, has not altered the 
Jaw in this” respect.—HAaArrer =r. 
Harper, [1929] S. C. (Ct. of Sess.) 
220 — SCOT. 

2292 iii. Married Women’s Act, 
It S A.1922, s. 2.J—A provincial statute 
which purports to give a married woman 
the light to sue her husband in tort is 
ultra vircs, on the ground that it alters 
the comunon law status of husband & 
wife, a subject which under the term 
“oqnarriage ’ is assigned exclusively 
to the Doininion Parhament. There- 
fore, Married Women’s Act, R. S. A. 
1922, ec. 214, 8. 2, which provides, inter 
alia, that a married woman shall be 
capable of suing & being sucd in any 
form of auction as if she were an un- 
married woman cannot be relied on to 
support an action in tort by a wife 
against her husbund.—-HILL v. HILL, 
11928] 4 D. L. R. 161; [1928] 3 
W. W. 2H. 1, 673.—CAN. 


PART XII. SECT. 1, SUB-SECT. 2.—D. 

sd. Jurisdiction to decide on originating 
notuee—Right to direct an issue.}— 
Eee eo [1928] 3 W. W. R. 








573. 


PART XIII. SECT. 1, SUB-SECT. 1. 


———.]}/—A judge of 
‘he ‘Supreme Ct., sitting in his ordinary 
capacity, has no jurisdiction to intcr- 
fere with decrees pronounced by tho 
cL. as » ct. for divorce & matrimonial 
causes under Matrimonial Causes Act, 
1857 (c. 85)—-CLAMAN v. CLAMAN 
(1925), 35 B. C. R. 137.—CAN. - 


ai. - High Court — Bombay— 
To hear matrimonial suits between 
Jews.}-—The High Ct. of Bombay has 
jurisdiction to entertain a suit arising 
out of matrimonial disputes between 
Jews, & in deciding such disputes, the 











2501. Add. Annotation :—Refd. An v. Hyman, 
Hughes v. Hughes (1928), 189 L 


.T. 416. 


Jowish law must be applied ‘‘ with such 
adaptations to the circumstances of the 
Cane as justice may reqtuire.’— BEN- 
JAMIN Ut. BRKNJAMIN (1925), I L. RR. 
50 Bom. 369.—IND. 


PART XIII. SECT. 1, SUB-SECT. 3. 


2320 i. Practice of Ecclesiastical 
Courts followed— Proceedings in forma 
pauperis in Manitoba.J—COLERIDGEH v. 
COLERIDGE (Man.), [1926] 2 D. L. Rf. 
896; [1926] 1 W. W. R. 857.—CAN. 


PART XIII. SECT. 3, SUB-SECT. 1. 
Pp i. -}—The fact that, at the 
time of her marriage, uw wife has living 
u child born as a consequence of illicit 
intercourse with another man, of which 
intercourse her husband had no know- 
ledge, does not entitle the latter to have 
the marriage set aside.—STANDER v. 
STANDER, [1929] App. D. 349.—S. AF. 


PART XIII. SECT. 3, SUB-SECT. 2.—-C. 

2346 iii. -—+ Where the 
husband was potent & there was no 
structural incapacity on the part of 
the wife, but the marriage had never 
becn consummated owing to tho 
opposition of the wife without any 
legitimate reason, the ct. granted a 
decree of nullity of the marriage on the 
ground that there was an invincible 
repugnance on the part of the wife 
to the act of consummation resulting 
in paralysis of the will, which was 
consistent only with incapacity.-—— 
5 vw. S. (1926), 29 W. A. L. R. 52.-— 


PART XIII. SECT. 3, SUB-SECT. 2.—E. 

2397 i. Suffict of. ]—Hate v. Hate, 
[1927] 3 i LR. 481 ; 1927] 3 
W. wv R. 366; 22 Alta. L. R. 565— 


PART XIII. SECT. 5, SUB-SECT. 1.—E. 


2452 ii. -J—On a petition for 
restitution of conjugal rights petitioner 
must satisfy the ct. that he or she has 
@ sincere desire for a real restitution 
of those rights & a corresponding 
Mbrreimr pau to render them to the other 

OUsG.—WOODLANDS v. WOODLANDS 
(1924), 35 O. L. R. 446.—AUS. 














2518a. 


Vol. XXVII.— Husband and Wife. 
2511. Add. Annotation :—Refd. Dewe v. Dewe, 


Snowdon v. Snowdon, [1928] P. 113. 


-]|—A husband & wife intermarried 
in Feb. 1922, & continued to cohabit until 
July, 1927, when the wife left the husband. 
On Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her hy 
the husband in Mar. 1922, & alleged acts 
of cruelty consisting of (a) acts of shameless 
uncleanness & invitations to repeat them, 
& (0) ordinary acts of cruelty, such as acts 
of ill-temper & abuse. 

At the trial the judge in summing up to 
the jury did not warn the jury against finding 
that the sodomy alleged had been committed 
on the uncorroborated evidence of the wife, 
who was an accomplice; nor did he clearly 
point out that before it could be held that 
there was cruelty as regards the sexual 
malpractices if must be shown that tbey 
caused danger to life, limb or health, bodily 
or mental, or a reasonable expectation of it. 
The jury’s verdict was that sodomy had been 
committed as alleged ; that the husband had 
been guilty of cruelty of the class (a), & that 
he had not been guilty of cruclty of class (6). 
The judge then made a decree nisi for dis- 
solution of the marriage. On appeal :— 
Held: (1) the judge ought to have warned 
the jury that cogent evidence was required 
to overcome the presumption of innocence 
of sodomy, & that they should not convict 
on the wife’s uncorroborated evidence : 
(2) the ct. must take notice of the fact: that 
there had been condonation of the offence. 
even though the husband did not. plead it: : 
(3) the judge had misdirected the jury by 
saying that the sexual malpractices were 
cruelty in themselves, as there could not be 
legal cruelty without danger to life, limb. or 
health, physical or mental, or reasonable 








2554. Add. 


2648a. Unnatural offences.|-— STATHAM v. 


2718a. 


2733a. - —- — 


Cases 2511—2733a. 


apprehension of it; & (4) instead of directing 
a new trial the ct. should dismiss the wife’s 
petition. 

(5) The wife having on the evidence been 
a consenting party to the act of sodomy 
alleged to have been committed it would 
be impossible for her to obtain a decree of 
divorce based solely on that act. 

(6) The rules with regard to ¢ondonation 
& connivance as a bar to a decree for divorce 
were well established in the practice of the 
Kcclesiastical Cts. before the Act of 1857. 
In my judgment these rules apply to cases 
in which the ground alleged for divorce is 
sodomy (GREER, L.J.).—STATHAM wv. STA- 
THAM, [19290] P. 131; 98 L. J.P. 118; 140 
i 202; 45 T. L. R. 127; 72 Sol. Jo. 847, 





Annotation : — Generally, Refd. Rae- 
burn v. Raeburn (1028), 138 L. T. 672. 

STA- 
MHIAM, No. 2518a, ante. 


2661. Add. Annolautions :— Apld. Statham wv. Sta- 


tham., [1920] P. 131. Mentd. Welton tv. 


Welton, [1927] P. 162. 


.|--An infection of resp. with ‘f crabs ” 
is, In the absence of prior misconduct or 
infection of petitioner, prima facie evidence 
that, resp. has committed adultery.- -SrTaaAD 
®. STEAD (1927), 71 Sol. Jo. Syl. 


- Hotel evidence.|- On the trial 
of an undefended petition tor divorcee, on 
the ground of adultery with a@ woman 
unknown, the et. declared its mtention of 
refusing to sanction the practice of resorting 
to hotels to establish a prima facie case for 
dissolution of marrage, & dismissed the 
petition.—AYLWARD v. AYLWARD (1928), 44 
TY. L. Re. 456. 





PART XIII. ah 5, SUB-SECT. 1. 
- (a). 

sd. Petituoncr guilty of adultory. | 
A sult for restitution of conjugal myghts 
lies under Burmese Buddhist law , but 
& husband wil) not obtain such restitu- 
tion on account of his misconduct.— 
MATHEIN Nwk v. MAUNG Kita (1929), 
i... 2.7 Ran. 451.--IND. 


se. Defendant in ison.}+—The ct. 
has no power to dispense with the 
preliminary order of restitution in 
an action for restitution of conjugal 
rights failing which a divorce on the 
ground of malicious desertion. In 
such an action the mere fact that deft. 
is 10 prison is no bar to the granting 
of a restitution order.—ALDRED 1. 
ALDRED, (1929] App. D. 356.—S. AF. 


PART XIII, sagt 5, SUB-SECT. 1.— 


sf. Petitioner suffering from veinercal 
disease.}—The fact that a husband is 
suffering from venereal disease is no 
bar to an action by him against his 
wife for restitution of conjugal rights 
failing which a divorce.—AINSBURY v. 
AINSBURY, [1929] App. D. 109.— 


PART XIII. SECT: a SUB-SECT. 2.— 
- (a). 

2521 i. Question of fact & degree.) 
Cruelty is a matter of degrec.— 
A.v. A., (1925) 2 D. L. R.1195; [1925] 
2W.W.R. 154; 19 Sask. L. R. 346.— 
CAN. 

2521 ii. —_—. ]— The question whether 
pitt. herein was actually afraid of her 

usband or not held not to affect the 


question whet her his conduct amounted 
to legal cruelty us defined an Jtussell 
v. Russell, No. 2661. DLSARRAIS v. 
DESABRAIS, {1928} 3 D. L. RR. 549; 
[1928}) 2W.W. RR. 394; 22 Sask. L. KK. 
417.—CAN. 

2534 i. Cumulative cffect of acts not 
cruelty per se.) —The acts constituting 
cruclty may be treated as cumulative. 
—-A. vw. A., [1925) 2 D. 1. KR. 1195; 
{1925) 2 W. W. RR. 154; 19 Sask. 
L. KR. 346.—CAN, 


PART XIII. a i SUB-SECT. 2.— 
. (Cc). 


2560 ix. —— .J—A course of con- 
duct culewated to break the spirit of 
the sufferer & continued untul health 
breaks down, or is likely to break down, 
under the strain, is cruclt y.—KAUFIELD 
v. KAUFIELD (Sask.), [1926] 1 W. W. R. 
159.—-CAN. 


PART XIII. aa 5, SUB-SECT. 2.— 

sg. Spending earnings on mustress— 
Telling wife uf preference for mistress. \— 
Where the conduct of a husband, in 
obliging his wife to carn her own living 
while he spends his earnings on a 
mistress for whom be openly indicates 
his preference, 80 preys on the wife’s 
mind that, to his knowledge, it under- 
mines her health, it constitutes crucity. 
—JONES v. JONES, [1925] 2 D. L. R. 
1144; [1925] 1 W. W. R. 449; 19 
Sask. L. R. 262.—CAN. 


PART XIII. BET. 5, SUB-SECT. 2.— 
sh. Jiusband describing himself on 


795 


enlistment as widower— Deserting ufc 
duriny preynancy.j-- A busband deserted 
his wife on two occasions, on one of 
which she had @ baby three montbs 
old, & on the other when she wus wbout 
to be confined. On joming the army 
1) 1916 the husband stated that he was 
a widower, & thereby the wife was 
caused considerable puin & anxiety, & 
with afticulty obtained an allowance 
out of lus pay as his wife -—//cld - 
the husband’s conduct amounted to 
cruclty.- STruarr tv. STUART (1926), 
lL. R. 53 Cale. 436.--IND. 


PART XIII. SECT. 5, SUB-SECT. 2. E. 


2683 ui. —--.] — Action by a wife 
for judicial separation on the ground of 
cruelty dismissed, where the violence 
complained of did not. injure her health 
or give her cause to fear myury thereto, 
& was the result of hor conduct. with 
apother man whieh she continued 
knowing that. it prevohed deft. 
CONNOLLEY v. CONNOLLEY, [1920] 
W. W. kh. $26.—CAN. 


Oo) 
r%) 


PART XIII. ions “aa ie SUB-SECT. 3.-—— 

2736 1. Whether necessary to prore 
direct fact—Whenw opportunuy shoun, to 
erist— Letter from defender admitteng 
incident.|-- SMITn ov. SMrrn, [1929] 
S.C. (Cb. of Sess.) 75.-—-SCOT. 

sj. Fuilure to deny evidence given by 
other side.) -Ildd: a strong circum- 
stance to be taken into account.— 
Sracky v. STACEY (Alta.), [1927] 2 
D. L. kh. 854; [1927] 1 W. W. i. 821.— 
CAN. 





Cases 2737a—28380. 


2737a. —- -- -—--.]—Applt. in 1915 ceased to live 
with resp. as his wife, though she joined him 
sometimes in America, London & Scotland, 
& letters passed between them of an 
affectionate nature. In 1919 applt. met D. 
in New York, who was living with her hus- 
band & two daughters on terms of affection 
&, up to the date of these procecdings, con- 
tinued to be on these terms with them. In 
Dec. 1920, with her husband’s consent, she 
went on a big game shooting expedition to 
Africa with applt.; applt.’s wife consented, 
though against her desire. Applt. & D. were 
drawn together through their mutual 
enthusiasm for sport. An expert photo- 
prapher was with them on the expedition but 
fe ill. Applt. & D. were away on trips with 
no one but natives for several days & nights 
together. D. was, in 1920, forty-five years 

: of age, & there was no direct evidence of 
familiarity between them :—Held: there 
was not sufficient ground for the inference 
that adultery might reasonably be assumed 
as the result. of an opportunity for its occur- 
rence.-- Ross v. ELLISON (OR Loss) (1929), 
96 L. J.P. C. 163; 141 L. T. 666, H. L. 

2743. Add. Annotations :—Distd. Mart v. Mart, 
[1926] P. 24. Refd. Sclby v. Atkins (1926), 
135 L. PT. 453 Sco. S.& P. (1927), 44 T. L. i. 
62; Ite A. B.’s, Petn., [1928] P. 25. 

2746. Add. Annotation :—-Refd. Mart »v. Mart, 
[1926] P. 24. 


2747. Add. Citutions :—[1926] P. 24; 95 L. J. P. 
29; 184 L. 'T. 446. 


2758. Add. Annotation :-—Refd. 
Sloggett, [1928] P. 148. 


2762. Add. Annotation :---Folld. Little v. Little, 
[1927] BP. 224. 


2763a. ——- —— -|—The adultery of a hus- 
band in his wife’s suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appears 
that damages have been assessed against him 
as co-resp. In respect of the same adultery, 
& that he has been ordered to pay such 
damages, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question.— 


Sloggett —v. 





PART XIII. aye vi SUB-SECT. 3— 
» (Cc). 


PART XIII. SECT. 5, SUB-SECT. 3.— 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


LITTLE v. LITTLE, [1927] P. 224; 96 L. J. P. 
181; 137 L. T. 495; 71 Sol. Jo. 493. 


2765a. Conviction for perjury—In action in which 


immorality alleged.]|—A conviction for per- 
jury committed during a slander action, for 
falscly swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as primd facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is resp.—-O’TOOLE v. O’TooLH (1926), 134 
L. 'l. 542; 42 T. L. R. 245. 


F. Remedies (Vol. XXVII., p. 304). 
Add the following case :-— 


2813a. Petition for judicial separation—Whether 


petition brought only for collateral purpose. | ~— 
A wife petitioned for judicial separation from 
her husband, on the ground of his adultery. 
She needed no protection against interference 
from her husband, but she required orders 
for permanent maintenance & for custody. 
The judge, following lis usual custom, ashed 
petitioner why she prayed for judicial separa- 
tion & not dissolution of the marriage. 
Petitioner stated that she did not wish ber 
husband to marry the woman who had ruined. 
her home :-—Held: permanent maintenance 
& custody being, at any rate, a part of the 
purpose for which the suit was brought, 
petitioner had a right to a decree of judicial 
separation. The ct. had a diseretion to 
refuse such a decree, but not an unlimited 
discretion, & that. discretion must be exercised 
upon some legal ground, such as the absolute 
& discretionary bars & the ground that the 
suit was not. brought bond fide, but only for 
some collateral purpose. It was not such a 
legal ground that the ct. thought it would 
be better that the relief to be granted should 
be dissolution, & not judicial separation.— 
BLANCHARD v. BLANCHARD (1928), 138 L. T. 
176; 44 T. L. R. 3813; 72 Sol. Jo. 1388. 





2829a. ---—— With her consent.|—SrariAM v. Sva- 


THAM, No. 2518a, anie. 


2830. Add. Annotation :—Apld. Statham v. Sta- 


tham, [1929] P. 131. 


deft.’s adinissions of adultery, cspecially 
when made to pltf.’s solr. or other 


2743 i. Proof of non-access -Ividence 
of either spousc.jJ—-'The rule of Russell 
Vv. Russell, No. 27138, does not apply 
sO ab to exclude evidence of non- 
ucgess, Where there ts no possibility 
of bustardising a child.—ROBERTS 1. 
RoBERTS (Altu.), (1925) 1 D. I. RR. 
227; [1927] 3 W. W. Ri. 625.—CAN. 

2755 i. Statement by wife—As to 
illegitimacy of child-——Admuissible to 
establish fact of wife’s adultery.J— 
BLMEKER v. BLEEKER (1927), 48 
N.L. WR. 133.—S. AF. 


PART XIII. ca Gi) SUB-SECT. 3.-- 


hi. —— Jn regular course of business.) 
—~Where @ person, eg. a tradesman, 
physician, mechanic or taxi-driver, is 
called to the house of a prostitute in 
the regular course of his business, the 
inference that he comunitted adultery 
there should not. be drawn against him 
in a divorce action in the absence of 
evidence in addition to that of the 
fact of such visits.— WRIGHT v. 
WRIGHT, [1928] 1 D. L. R. 934; 
[1928] 1 W. W. ht. 383.—CAN. 


2770 i. Admission of adultery by unfe 
—Suficiency of.}-—In July, 1923, 
petitioner & resp. entered into a scpara- 
tion agreement, & thereafter lived 
separate & apart. During the separa- 
tion resp., in May, 1924, gave birth to 
vw child. The husband petitioned for 
divorcee. The evidence of adultery 
consisted of admissions by resp. .--- 
Held: this evidence was admissible.— 
HENLLY v. HENLEY, [1927] S. A. S. R. 
361.—AUS. 

sk. Admissions by! respondent. }— 
Admissions, whether written or verbal, 
made by resp. in a suit for dissolution 
of warriage are not in themselves 
sufficient proof of adultery ; but when 
other facts, tending to establish such 
adwtery, have been adduced, the 
admissions are corroborated evidence 
of such facts s0 adduced.—WILKIE v. 
WILKIE, [1928] N. Z L. BR. 406.—N.Z. 


PART XIII. SECT. 5, SUB-SECT. 3.— 
B. (f) ii. 

2778 i. To petitioner’s solicitor. ] 

—Semble : a decree for divorce should 

not be granted on evidence merely of 





ofticer of the ct. or on deft.’s testimony 
admitting adultery.— SANBORN v. SAN- 
BORN, |1928] 1 D. L. R. 8813; [1928] 
ae W.1. 78; 22 Sask. L. R. 168.-— 


PART XIII. a 5, SUB-SECT. 3.— 
. (a). 

2802 i. .4cts other than those charged 
in pelition-— Subsequent acts of adullery.] 
--Kvidenee of acta of adultery sub- 
sequent to the date of the petition can 
only be admitted where preceded by 
some evidence upon which the jury, 
without more, might find a charge of 
adultery, as alleged in the petition, 
to have been proved.—HKLiLIoTr v. 
ELuors, (1927) N. Z L. R. 338.—N.Z. 


PART XIII. aoa aca 3 
~ (a). 


sl. Dirorce-——Mere adultery on part 
of husbund.}—Mere adultery on the 
part of the husband doos not. by itself 
entitle a wife to a divorce according 
to Burmese Buddhist law.— MATHEIN 
NwE v. Maunw Kua (1929), I. L. R 
7 Ran. 451.—IND. 





2830a. —— 
2518a, ante. 


2838a. Whether amounting to cruelty.] — Sra- 
THAM v. STATHAM, No. 2518a, ante. 


2833b. Condonation—Whether special plea neces- 
sary.]—STATUIAM v. Sratuam, No. 2518a, ante. 


2940. Add. Annotation :—Refd. Diggins v. Diggins 


(1926), 43 T. L. R. 37. 


2960. Add. Annotations :—-Consd. 


Statham, [1929] P. 131. 
Welton, [1927] P. 162. 


2995. Add. Annotations :—As to (1) Consd. Hyman 
v. Hyman, Uughes v. Hughes (1928), 139 
I. T. 416. Refd. Statham v. Statham, [1929] 


Pp. 131. 


2999a. 
diction (Married 





ee 








PART XIII. Seer a SUB-SECT. 8.- - 
. (a). 

2844 ii. -}-~In order to establish 
desertion, proof of a refusal to acknow- 
ledge the obhgations of the married 
state may suffice. 

Semble: the bringing of a prior 
suit, which was abandoned, for divorce 





can be relied on as constituting 
desertion.—BrRuckE v. Bruce (Alta.), 
11926) 4 D. L. LR. 11i7, £1926] & 


W. W. R. 605.—CAN. 
PART XIII. ach ie SUB-SECT. 8.— 


2860i. What amounts to cohabitation— 
Parties living under same rovof---Tlus- 
band not recognising or treating urfe as 
such.) —i7Teld > the husband was living 
apart from his wife without. sufficient 
excuse in circumstances entitling her 
to restitution of conjugal rights.— 
LINKHART v. LINKHART, [1925] 2 
D. LL. RR. 1180.—CAN. 


PART XIII. tar ipo 8.-— 
- (e) ii. 

n i. -}—Malicious donial of 
carnal intercourse persisted in for four 
years may constitute desertion, but 
the standard of proof, both of the 
denial itself & of the absence of con- 
sent by the offended spouse, must be 
exacting.—GooLp v. GooLp, [1927] 
S. C. 177.—SCOT. 


PART XIII. aaa 5, SUB-SECT. 8.-— 





2933 ii. ——- -~— ---—.]—LEE vv. 
LEE, [1927] 1 D. L. 2.94; 59 O. L. R. 
561.—CAN. 


PART XIII. pect 5, SUB-SECT. 8.— 


- (&)- 

2940 ii. -—A divorce refused, 
on the ground that 4 separation ugrec- 
ment prevented a finding of desertion. 

In an action for divorce the existence 
of a separation agreement is not to be 
disregarded by the ct. merely because 
deft. does not set it up as a bar.-— 
WALSH v. WAISH & KIRKLAND, [1925] 
2 D. L. R. 794 ; {1925] ] W. WwW, R. 
951; 19 Sask. L. R. 509.—CAN. 


2941 fi. Deed not acted upon, |— 
Proposition, that, when a deed of 
separation is treated .as a nullity or 
set at nought, & the spouse who 
repudiates it persists in leaving the 
other as if deserted, the former is from 
that time guilty of desertion, doubted. 








Refd. Welton 7. 


-| —Under Summary Juris- 

omen) Act, 1895 (c. 39), 
justices are empowered on the application 
of a wife to make an order containing a pro- 
vision that the applicant be no longer bound 
to cohabit with her husband, & this provision 
while in force has the effect in all respects 
of a decree of judicial separation on the 
ground of cruelty. But where the wife’s 
application is based upon a charge of desertion 
only, such a clause should not be inserted in 


Vol, XXVII.—Husband and Wife. 


.|—StTaTHam v. STATHAM, No. 


Cases 2830a—3024. 


the order, inasmuch as it prevents the 


continuance of desertion in strict law after 


the date of the order. 
the wife was granted a separation order 
on the ground of desertion, & the non- 
cohabitation clause was 
order :—J/eld : 
to find as they did, but were wrong in allowing 


In the present case 


inserted in thea 
the justices were entitled 


the non-cohabitation clause to be included 


Statham  v. 


in the order. 
be necessary for the protection of the wife, 


In cases of cruelty it might 


but that. was not. so in cases of desertion ; 





3010a. 


—-HoaGetr v. HoGGErTT, [1926) V. GL. bt. 
505; 48 A. L. T. 62; [1926] Argus 


L. R. 330.-— AUS. 


PART XIII. SECT. 5, SUB-SECT. 8.— 
D. (a). 


2964 i. From tume of intention to 
desert.) —VPetition by wife for dissolu- 
tion of marriage on the ground of the 
husband’s desertion -—/feld : desertion 
begins when the intention to desert 
is coinplete, & mm this ease there nover 
Was any intention on the part of the 
husband to desert Lis wife.—LIrr.ue v. 
Livrun (1927), 30 W. A. L. Re 60. -- 


PART XIII. SECT. 5, SUB-SECT. 8.—E. 


2975 i. During imprisonment—Alam- 
fest antentwn to desert.j)—A husband, 
who was murried in July, 1916, lived 
with his wife for six weeks, & thereafter 
did not lve with her again for over 
three years. In Nov. 1919, he met her 
aceidentally & livod with her for a few 
duys, & then he went abroad to take 
up an appointinent. On the voyage 
out he wrote informing her that. the 
appointment had been cancelled. 
Thereafter he never lived with hip 
wife or communicated with her again. 
From Apr. 1920 tu Juno 1923 he 
wus in prison, & in Oct. 1923 he was 
again luprisoued. In Oct. 1925, after 
his release, he wrote to his wife’s father 
stating that he was about to go abroad, 


& otltering to supply material for 
divorce :—Held : pursuer had 
relevantly averred desertion com- 


mencing in Nov. 1919 & including the 
periods of defender’s incurceration, 1n 
respect that, when liberated from 
prison, defender had shown no dils- 
position to alter his intention to persist 
in his desertion.-—~PARKER v. PARKER, 
[1926] S. C. 574.—SCOT. 


PART XIII. eee 5, SUB-SECT. 8.— 

2981 i. Whether desertion terminuted— 
Filing of petitwn.)--ADEY v. ADEY, 
(1928] S. BR. Q. 303.—AUS. 


PART XIII. a es SUB-SECT. 8.— 

. (¢). 

3008 i. What rs “‘ reasonable cause ”’ — 
Conduct falling short of matrimonial 
offence—Not mere frarliy of temper & 
habits.}—Mere infirmity of temper 
accompanied by the free use of a 
vulgur & abusive tongue, an occasional 


7Q7 





& the non-cohabitation clause was struck 
out.— SAYERS v. SAYERS (1929), 93 J. P. 72 : 
27 L. G. R. 366, D. C. 


-— -- False assertion of pregnancy.]-— 
On an application by a wife against her 
husband for an order for maintenance on the 
ground of desertion, the justices have no 
discretion to refuse an order on the ground 
that. the wife had deceived the husband 
into marrying her by an untrue statement 
that she was pregnant.—-DAWSON v. DAWSON 
(1929), O83 J. P. 187; 45 T. L. R. 397; 73 
Sol. Jo. 367; 27 L. G. R. 368, D.C. 


3024. Add. Citations :-— affg., [1892] P. 222; 61 
L. J. P. 115.” 


resort to physical wolence not directed 

against the person of her husband & 

futile threats of beary harm to him, 

are not sufficient to gustify a husband ’s 

desertion of lus wift — CLARKE »v. 

CLARKE (Alta.), [1927] 3 WLW. oT. 
CAN. 


728.— 





PART XIII. SECT. 7, SUB-SECT. 3.— 
A. (a). 


3026 i. Dissolution suit Previous 
svt.J— A former suit) for divorce 
brought by pltf. was dismissed on the 
ground that by his wilful neglect of 
lus wife he had conduced to her 
“dullery. fn oa subsequent swt for 
divorce he proved that lis wife & 
co-resp. had, stace the former suit, 
left the province & were living as manu 
& wife in California ~ -Weld > the dis- 
nubs! Of the former suit was not a bar 
to the subsequent suit.- —KESLERING 
v. KKALLRING (OLTERWISK NEVERKA) 
& NEVERKA (Sash.), 1192714 D. lL. RR, 
767; [1927] 3 W. W. 2.273.-- CAN, 


PART XIII. sear 7, SUB-SECT. 3.- - 
- (bd). 


3027 i. Nuit for dissolution —~Same 
evidence as in former suit ~For judicial 
separation.|—A  petationer in the 
ubsence of any fresh matrimonial 
offence, in not entitled to a deeree for 
dissolution of marriage upon precisely 
the same grounds as those on which 
bhe obtained previously judicial Separa - 
tion. COLLINS op. COLLINS (1988), 
lL. L. R56 Cale 166 - IND. 


sk. Counterclaim for gudiewl separa- 
frou de alimony-—-Same cridence as in 
former suit for same relif |} -In an 
action by ow husband for judictal 
separation the wite counterclaumed for 
Judicial separation & alimony, setting 
up. in substance, the same fuets as were 
alleged & adduced wn evidence ino a 
fomuer action, ut which she, as pltt., 
Clanned the same rehef agamst the 
present pitf., but which was decided 
against her. ‘There was no subsequent 
leswoption of marital relations or 
other change m circumstaunecs + —7Jeld : 
the husband was entitled to have 
the counterelann struck out on. the 
ground of res yudicata, even if Domestic 
Relations Act, 1927, c. 5, 3. 6 (2), 
which had been passed after the dis- 
mussel of the first action, had a retro- 
spective eflect.— DAVIS v. DAvis, [1928] 
3D. R69, (1928) 2W.W. Ro 130; 
23 Alta. Ll. It. 355.—CAN., 


Cases 3042——3228. 


3042. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 1389 L. T. 416. 


3044. Add. Annotation :—Consd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


3047. Add. Annotation :—Refd. Hyman v. Hyman, 
Wughes v. Hughes (1928), 1389 L. T. 416. 


3064. Add. Annotation :—As to (1) Distd. Preger 


3163a. 





ante. 


3178a. 
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Application of rules to condonation of 
sodomy.|—STATHAM v. STATHAM, No. 2618a, 


3166. Add. Annotation :—As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 


3171. Add. Annotation :—As to (1) Refd. Statham 
v. Statham, [1929] P. 131. 


-]— (1) Condonation has been defined 


v. Preger (1926), 184 L T. 670. 


3066. Add. Annotation :—Distd. Preger v. Preger 
(1926), 134 L. T. 670. 


3068. Add. Annotation :—-Distd. Preger v. Preger 
(1926), 134 L. T. 670. 


3069. Add. Annotation :—-Distd. Preger v. Preger 
(1926), 134 L. T. 670. 


3092a. -- —- Agreement between husband & co- 
respondent as to damages.|-—Petitioner filed 
a petition for divorce on the ground of his 
wife’s adultery with co-resp., d& it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that co-resp. should pay petitioncr 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
should claim no further damages from co- 
resp. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, & 
petitioner, who had received the £1,750, 
presented a second petition against them, 
complaining of the adultery since the date of 
the former petition: --Held: petitioner had 
by the agreement prevented himsclf from 
complaining of any adultery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the second petition must be dis- 
missed.—GIFFORD v. GIFFORD & -FREEMAN 
(1926), 43 T. OF. R. 141. 

3093. Add. Annotation :-—Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

3094. Add. Annotation :—Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

3122. Add. Citation :-— 184 L. T. 670. 


3124a. —-— fo v. 
(1928), 72 Sol. Jo. 518. 


"TOWNEND 


3182a. 


as ‘‘ the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the. particular offence 
forgiven.”’ 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent :—Semble: such 
a belief would not be material if proved.— 
SNEYD v. SNneEyp & Buragss, [1926] P. 27; 
95 L. J. P. 22; 185 L. T. 124; 42 T. L. R. 


247. 
.|—SNEYD v. SNEYD & Bunragss, No. 
3179a, ante. 








3183a. Agreement for temporary separation after 


confession of adultery—Parties continuing to 
live apart for several years.]|—After a wife's 
confession of adultery she & her husband 
agreed to live apart fur six months, she to 
receive an allowance, & it was agreed that 
at the end of that time their mutual position 
was to be reconsidered. After the six months 
they continued to live apart, & ten years 
after the admitted adultery the husband sued 
for divorce on that) ground :-—Held: the 
agreement was made by a man who was 
distraught by the domestic calamity. There 
was no condonation in the legal sense of 
complete reinstatement of the wife in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind.—LETBE v. LETBE & 
WHITEHEAD (1928), 140 L. T.199; 45'T. L. R. 
6; 72 Sol. Jo. 745. 


3196. Add. Annotation :—Refd. M. v. M., [1928] 


P. 123. 


3213. Add. Annotation :-—As to (1) Refd. Sneyd v. 


Sneyd & Burgess, [1926] P. 27. 


3143. Add. Annotation :—- Refd. Hyinan v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
B. (b) iti. 


3081 i. Invitation to commit adultery. | 
-—MOEWEN v. MOK WEN (Man.), [1926] 
3 D. I. QR. 430.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
C. (b) i. 


3185 ii. -- -—.}—°' Collusion ”’ is a 
species of statutory fraud on the 
et., &, like “ fraud,’ 1s incapable of 
exhaustive definition, & will ever be 
widoned to prevent the mischief which 
the statute was intended to prevent. 
Collusion is possible in a good case, 
2.c, although the ct. is convinced that 
mutrimonial misconduct was proved, 
vet if evidence of collusion, too gross & 
palpable to admit of being overlooked or 
explained, appeared, no decree should 
be inade. 

In the present case the ct., having 
concluded that there was an arrange- 
ment between the partics to obtain 
a divorce & as to the testimony which 
should be offered to support the claim 
therefor, & that the testimony given 
by the resp. was in accordance with this 

--aaeant & larvalv untruc. refused 


admission as to the arrangement, tho 
appearances of collusion were tov gross 
& palpable to admit of being overlooked 
or explained, & that the arrangement 
itself was clearly collusive.—SANBORN 
v. SANBORN, 11928) 1 D. L. lt. 881; 
{1928] 1 W.W. RR. 78; 22 Susk. L. hk. 
168.—CAN. 


sl. Acts regarded as unobjectionable 
by = solucitor.}—Collusion cannot be 
imputed from ordinary acts of parties 
which a solr. would naturally regard as 
inoffensive & unobjectionable.— LINTON 
v. GUDERIAN (1928), 1. L. R. 56 Calc. 


530.—IND. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
C. (b) ii. 


3138 ili. -l—The fact that 
& husband’s suit for divorce has been 
brought at the request of a man, with 
whom deft. has been living for a 
number of years, & who has promised 
pitt. to pay all the costs in order that 
eft. may be made free to marry him, 
does not constitute collusion.—CHRIsT- 
MANSON v. CHRISTMANSON (Alta 


)» 
|1927) 1 D. L. BR. 651; [1927] 1 








3223. Add. Cuations :—[1926] P. 27; 95 L. J. P. 
22; 135 L. T. 1245 42). L. R. 247. 


PART XIII. SECT. 7, SUB-SECT. 8.— 
C. (b) v. 


3159 i. Respondent assisting in 
identijication.J}—The fact that deft. to 
a divorce action admitted to pltf.’s 
solr. bofore the trial that she had been 
guilty of adultery with co-resp., & 
supplied the solr. with her photograph 
to be used for the purpose of identifica- 
tion, is not proof of collusion, where 
there ig no evidence that pitf. ever 
had any arrangement with deft. that 
she should provide him with grounds 
for divorco.— PARRY v. PARRY, [1926 
3D.L. R. 95; [1926]2 W.W. R. 185; 
20 Sask. L. R. 474.—-CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (a). 


sm. Is defence to suit for divorce on 
ground of bestiality.J—A. v. A., {1925} 
2D. L. R. 1195; [1925] 2 W. W. R. 
154; 19 Sask. L. R. 346.-—CAN. 


PART XIII, SECT. 7, SUB-SECT. 3.— 
D. (b) i. 


3169 iii. --—-.J--PREMCHAND HIRA 
wv, Bal GALAL (1927), I. L. R, 51 Bom. 
1TAQR —-IND. 


3224a. 





tham, [1929] P. 131. 


3395. Add. Annotation :—Mentd. Blanchard ov. 
Blanchard (1928), 138 L. T. 716. l 


3433. Add. Annotation :---Refd. Welton v. Welton, 


[1927] P. 162. 


3436a. 
263. 





3449a. ——.|—-GRAYSON v. GRAYSON (1927), 43 


T. I. R. 225. 


3470. Add Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


**Coupled with discretion ’’ 


3486. For 
** Coupled with desertion.’’ 


3533. Add. Annoiation :-—Refd. Sloggett v. Slog- 


gett, [1928] P. 148. 


3537. Add. Annotation :—As to (1) Apld. O’Toolc 
v. O'Toole (1926), 134 L. T. 542. 

3539. Add. Annotations :——As to (2) Refd. Arnold 
& Weaver 7. Amari, [1928] 1 K. B. 58]. 
Generally, Refd. Welton v. Welton, (1927 | | 


P. 162. 


3540. Add. Annotalion :—Refd. Welton v. Welton, 


[1927] P. 162. 


PART XIII. SECT. 7, SUB-SECT. 3. -- 
D. (h) iii. 


38255 ili, J— Any matrimonial 
offence which in itself is ground for 
divorce but which has been condoned 
may be rovived by the subsequent 
commission of any other legally 
recognised matrimonial offence, ¢.9., 
cruelty.—A. uv. A., [1925] 2b. L. RR. 
1195; [1925] 2 W. W. RR. 1543; 9 
Sask. L. R. 346.-—-CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iv. 


8274 i. By desertion-~For two years 
without reasonable excuse. }-—Condoned 
adultery revived.—SPpRING v. SPRING 
(Alta.), [1926] 2 D. I. R. 893; [1926] 
2 W. Ww. R. 78.—CAN. 


1. For ‘“‘l. By desertion ’”’ 
’ $274 ii. - : 





read 


PART XIII. asi Hi SUB-SECT. 4. — 
: i. 

3838 i. General rule.)}-—LACHANCE v. 
ROCHON (Que.), [1927] 1 D. L. lh. 
1190.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
C. (a) i. 

3397 iii, ——- -] 
MONALLY, [1927] 2 D. L. 
N.S. R. 268.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.- 





McNALLY 1. 
RN. 604; 59 


(a) iii. 
sn. Letter instigating adultery.) -- 
GALLACHER v. (JALLACHER, [1928] 


8s. C. (Ct. of Sess.) 586. —SCOT. 
PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) ii. 


3446 : i. Principle on which court 
acts.}—T here is nothing in Marriage 
Act, 1915, s. 131 (1), to indicate that 
the general rule is that the discretion 
of the ct. should be exercised against 
a petitioner who has himself been guilty 
of adultery, or that it should ouly be 
exercised his favour in exceptional 
circumstances. The discretion of the 
ct., on the wording of the section, is 
quite open. If anything, the words 
would appear to indicate that ordinarily 
the decree nisi would be granted not- 

the adultery of the 
petitioner, but that in such a case tho 
ct. is not bound to grant. it. Undor 


-|—HowarD v. BuRTONWoOD (1742), 
Selwyn’s N. P. 13th edn., p. 9, n. 


Annotation :--—Consd. Bernstein v. Bernstein, [1893] P. 292. 
8234. Add. Annotation :—Consd. Statham v. Sta- 


.]—PiLows v. PLows (1928), 44'T. L. RB. 


Vol. XXVII._-Husband and Wife. Cases 3224a-—3667. 


3559. widd. Annotation : 
[1927] P. 162. 
3560. Add. Annotation 
[1927] P. 162. 
3569. Add. Annotation 
Porter (1928), 72 
R Indorsement of Notice to Appear 
(Vol. XAVITI., p. 375). 
Add the following case : 
3635a. Form—-Woman 





Refd. Welton v. Welton, 
:—Refd. Welton v. Welton, 


:- -As to (1) Refd. Porter v. 
Sol. Jo. $26. 





charged with adultery 


named in petition.|—(1) On a wife’s petition 


for dissolution of marriage, which was undc- 


fended, a woman named in the petition as 


read 


ln 


having committed adultery with the husband 
was ordered to pay costs. 

(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
accordance 
senior registrar, dated June 4, 


apn instruction of the 
1927, the 


with 


notice indorsed on the copy of the petition 


in 


served on the woman was in the form set out, 
Matrimonial 
Appendix 1, in accordance with r. 2 of those 
rules, & the woman's name formed part of 
the title of the suit as resp.- --DAVIS v. DAVIS 


Causes Rules, 1924, 


& HELBING (1928), 138 tT. 623. 


| 3667. 1dd. tnnolation ;-—Refd. Hyman v. Hyman, 


Hughes v. JIughes (1028), 130 0. T. 416. 


the section the ct. has an unfettered 
discretion, & it 1s neither desirable 
nor possible to lay down dctinite «& 
rigid rules by which the ct. should be 
guided in all cases. The mere non- 
disclosure in his affidavit by a petitioner 
of the fact. that he has durmg the 
marriage committed adultery is not. 
a sufficient ground for refusing a decree 
nist to which he would otherwise be 
entitled. —ADAMS t. ADAMS, 

Vo. RR. 90s [S928] AL EL. RR. 


89. -- 


3448 i. Factors guverning eaercise of.) 
—W heu itis admitted by petitioner that 
he has been guilty of adultery, the ct. 
will exercise 1ts discretion in bis favour 
in a case that comes clearly within the 
ee abe laid down in Wtlson v. 

Vilson, No. 3148 TLatrp v Lamp 
(1927), 38 B. C. R. 297.-- CAN. 

3448 ii, —-—.J—A wife who was 
deserted by her husband, having 
reason to believe he was dead, married 

second tume. The first husband, 
turning up, petitioned for divorce. 
Jt. appeared from the evidence that 
potitioner had been guilty of 
infraction of substantially all the 
matters set out im Divoree & Matri- 
wonial Causes Act, 8. 16, & that the 
wife was a very deeply injured woman 
without a stain on her character --— 
Held: although there is power to 
refuse petitioner a decree, the Judge’s 
discretion 1s left unfettered & ubsolute 
by the legisluture, & it is in the best 
interests of the wife, im the circun- 
stances, to be set. free; the marmage 
will, therefore, be dissolved on con- 
dition that petitioner gives security 
for the maintenance of resp. ino the 
terms of sect. 17 of the statute.-—— 
HARNEY v. HARNEY (1926), 39 B.C. Wt. 
275.—CAN. 

3448 iii. --—-ITeld : even if the 
evidence against the pltf. justified 
the inference that he bad committed 
adultery, the circumstances of the case, 
including the Intercsts of pltf.’s child, 
warranted the ct. in exercising its 
judicjal discretion in his favour.-~ 
WRIGHT v. WRIGHT, [1928] 1 D. L. It. 
934; (1928) 1 W. W. RR. 383.—CAN. 





PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) v. 


3468 i. Whether conclusive in favour 
of petitioner.J—On a petition for 


pies]: 


ee 8 ee 


dissolutaon of marrage under Divorce 
& Matitmonial Causes Amendment Act, 
1920, 5 1, as amended Ly LOZ1-22 Act. 
s. 2 (1), where resp proves to the ct ’s 
satisfaction that the separation was due 
fo petitioner's adultery, resp. ib entatled 
to rely on that adultery as ua bar to 
petitioner’s claim for reliet, uotwith- 
standing’ sueh adultery was condoned. 

CUWAPMAN » CHAPMAN, [1926] N. Z. 
IT. si. 201. NLZ 


PART XII. SECT. 7, SUB-SECT. 4. — 
D. (a) Vi. 


3505 i. Desertion by respondent—No er- 
cuse for petibone’s adultery—Bigamous 
marriage. j}—Bigamous adultery) by a 
husband, in wholly mexcusable cir- 
cumstances :——Hfeld : a bar to a decree 
ws, oven though the adultery did 
not occur untul three years after the 
wife’s desertion. & could not be 
regarded as conducing to or excusing 
that. desertion --THOMAS tT. ‘THOM ‘(8 
(No. 2), [1926] Ve dn RR. 206; 47 
A.J: T.158: [1926] Argus L. 1. 186. 
AUS. 


3508 1. - -— Petitroner destitute.) - 
A wife was deserted by her husband 
for four vears & was forced by necessity 
& circumstances to become unchaste 





Held: her petition for divorce 
should be = granted.— RERERIO v 


ReEBERTO (1926), T. LR. 54 Cale. 80.-—- 


PART XIII. SECT. 8, SUB-SECT. 1... D. 


so. /fow sutl commenced — Necessily 
for writ of summons.) -CALLANDER ¢ 
CALLANDER (Sask.), 11927] 3 W. W. Et. 
4 19.- pa CAN. 


PART XIII. SECT. 8, SUB-SECT. 1.-—- 
F. (a). 

fi. —-— Alternative clarn for judicial 
scparation.]—In uw suit by a wife for 
divorce it is not. necessary, or indeed 
proper, to ask to have n separation 
agreeipent between the parties set 
aside, or to include an alternative 
claim for Judicial separation —CAMRUD 
v. Camrep (Sask ), (1927) 1 D. L. RR. 
365; [1927] 2 W. W. KR. 759.—CAN, 

sp. Ivy counterclaam—a.n_ action for 
alimony.|- A claim for divorce may be 
set up by a couuterclaim to an action 
for alimony  -SCHERREL 7. SCHEERER, 
[1928] 1 W. W. RR, 38055 22 Sask. L. kh. 
302.~--CAN. 


Cases 3775—4097. 


3775. Add. Annotation :—-Mentd. Blanchard v. 
Blanchard (1928), 1388 I. T. 716. 


3783a. Wife’s petition—Woman charged with 
adultery added as respondent with husband.|/— 
PEPPER v. PEPPER & BAKER, No. 4848a, post. 


When granted.|—GLEED v. GLEED 
(1927), 43 T. L. R. 678; 71 Sol. Jo. 729. 


3859. Add. Annotation :—Refd. 
McCausland (1927), 43 T. L. R. 592. 
-|—Where resp. is a minor, per- 
sonal service of the petition on resp. is good 
service, & the appointment of a guardian 
ad litem is not necessary.— MCCAUSLAND v. 
McCAUSLAND (1927), 96 L. 
L. T. 653; 48 T. L. R. 502 ; 


3866. Add. Annotation :-—Mentd. Raeburn v. Rae- 


3825a. 





3859a. 








burn (1928), 13% L. I. 672. 


8867. Add. Annotations : —Apld. Raeburn v. Rae- 
Consd. Johnstone 


burn (1928), 138 L. T. 672. 


v. Johnstone, [1929] P. 165. 
3955. Add. Annotulion :—Apprvd. Jubnstone v. 


Johnstone, [1929] P. 165. 
4022. Add. Annotation : 











4.028a. ——.| 
Sol. Jo. 826. 


4063a. Under Judicature (Consolidation) Act, 1925 
(1) the eflect) of 


(c. 49), s. 190 (3).| —/eld : 


PART XIII. SECT. 8, SUB-SECT. 2. 


sq. Non-dasclosure of acts of adultery 
—Nor of circumstances in whieh 
respondent left petitvoner-—Lffect of. }-— 
A husband, who petitioned for divorce, 
on the ground of his wife’s adultery, 
failed, in the affidavit mn support of his 
petition, to disclose certain acts of 
adultery alleged by resp. against him, 
&, ulso, failed to disclose the cir- 
culnstances m Which resp. left him :— 
Ticld: the non-disclosure m_ the 
affidavit of these facts was, of itself, 
not a sufficient ground for dismissing 
the petition, but the petitioner should 
have been given an opportunity of 
explaining, if he were uble, how the 
affidavit came to be drawn as it was.— 
Yu. McKay, 11928) V. L. RR. 6.— 
AUS. 
Right to  cross-eramine 
petitioner as to—lvidence in disproof not 
already given. )-—-Petitioner having failed 
to disclose, in bis affidavit in support. 
of lus petition, acts of adultery alleged 
by his wife to have been committed 
by him, was cross-examined to show 
that he had committed such adultery . 
--Hleld: the witness, not having 
already given evidence in disproof of 
such alleged adultery, should not, by 
reason of Marriage Act, 1923, 8. 8, 
have been asked such questions at 
that stage, unless previously warned 
that he was not. bound to answer them. 
-——McKay v. McKay, [1928] V. L. R. 
6.-—AUS. 


PART XIII. SECT. 8, SUB-SECT. 4.— D. 


st. J.ecave to sue un forma pauperis— 
When granted.J—COLERIDGE v. COLE- 
RIDGE (Man.), [1926] 2D. L. R. 896; 
[1926] 1 W. W. R. 857.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 4.-— 
E. (b) i. 


sv. IVWhere uncorroborated affidavu of 
petitioner only evidence.}—The ct. will 
not dispense with the co-respondent in 
a suit for dissolution of marriage on 
the uncorroborated affidavit of peti- 
tioner only.- -SPARKES 1 SPARKES, 
[1928] N. Z. L. R. 750.—-N.Z. 


PART XIII. SECT. 8, SUB-SECT. 4. — 
E. (c). 
Where 


3826 i. leave 


J. P. 149; 


Mentd. La Radiotech- 
nique v. Weinbaum (1927), 137 L. I’. 6388. 


PORTER v. PORTER (1928), 72 





granted— | 


McCausland vw. 


137 
71 Sol. Jo. 472. 
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the above sub-sect. was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial separation; (2) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its discretion, to 


award her alimony pendente lite; (3) as the 


means of the wife were insufficient to support 
herself & her two children, she was entitled to 
alimony pendenie lite, although the husband 


had contributed nothing towards her main- 


tenance for seven years before the institution 


of the suit, & she had been able in some pre- 


121, 0. A. 





Petition amended—Nubstituted — service 
of notice of amendment— A dvertiscment. ] 
—When, on a petition for divorce, an 
order dispensing with the naming of a 
co-resp. has been made & for sub- 
stituted service, & subsequently an 
appln. to amend the petition by adding 
a further charge of adultery was 
allowed, the ct. ordered that sub- 
stituted service of the notice of 
amendment be served by registered 
post on an uncle of the petitioner, & 
that a notice that the potition had 
becn amended be advertised, & 
enlarged the time for appearance, but 
were of opinion that no further order 
was necessury for leave to proceed 
without naming a@ co-resp.— MARTIN 
oe [1927] S. A. S. R. 363.— 
A e 


PART XIII. = aaa 4,-~— 
. (a). 

3836 i. Position of intervener.|—Held : 

uw “party ” within K. B. Rule 951.— 

BUSSELL vt. BUsSRLL & McKENNA 

(NO. 3), [1927] 3 W. W. Kt. 600.—-CAN. 


PART XIII. SECT. 8, SUB-SECT. 5.—B. 


3853 ii. -——.]—Subatitutional ser- 
vice m a divoree action eficcted in 
accordance with un order therefor 
regularly made 1s equivalent to personal 
service, & 11.15 not necessary that actual 
notice of the proceedings should reach 
deft. —PARTINGTON tv. VARTINGTON, 
[1925] 3 D. L. R. 1085; [1925] 2 
W. W. BR. 723: revag. 19 Sask. L. I. 
402; [1925] 1 W. W. R. 1039.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 5.— 
E. (c) ii. 
8909 i. Service complete on proof of 
receipt by respondent.)-—SUERRIFF tv. 
SHERIFY, [1928] V. lL. R. 585.—AUS. 


PART XIII. SECT. 8, SUB-SECT. 5.—F. 


3917 ii. Sworn in Englund before 
commissioner for oaths— Admissibility. ] 
—An affldavit, purporting to be sworn 
in England before a person describing 
himself as a comr. for oaths, may be 
received in evidence of the facts 
deposed to therein in proof of service 
of the petition & citation in a divorce 
suit.-- THOMAS v. THOMAS, [1926] 





carious fashion to maintain herself.— WELTON 
v. WELTON, [1927] P. 162; 96 L. J. P. 753 
136 L. T. 675; 43 T. L. R. 174; 71 Sol. Jo. 


4097. Add. Annotation :—Distd. Welton v. Welton, 
[1927] P. 162. 


V.“L. R188; 47 A. T. 1573 [1926] 
Argus L. R. 137.--AUS. 


PART XIII. SECT. 8, SUB-SECT. 8. —B. 


sw. Further d> better particulars-—— 
When ordered.}—Potitioner for divorce 
ordered, on motion of coer to 
deliver further & better particulars of 
the dates & places when & where the 
acts of adultery mentioned in the 
petition were committed.— GUBHOWATY 
vo GuBHOWATY & Jones, [1925] 3 
D. L. NR. 4363 (1925) 2 W. WwW. 1b. 238; 
35 Man. L. RR. 134.--CAN. 


PART XIII. SECT. sala 12 





ri. Adultery by both parties.)-— 
On the heamng of a petition & cross- 
petition for divorce it appeared that 
both the husband & wife had comnutted 
adultery :—Held: the wife's petition 
phould be disinissed, but that the 
marrage should be dissolved on the 
husband’s — cross-petition.—S. vo. S. 
(1927), 30 W. A. L. R. 40.---AUS. 


PART XIII. SECT. 9, SUB-SECT. 1.— A. 


sy. Nut local master.|—In an action 
for judicial separation & alnnony 
applications for interim aliamony must 
bo made to a ludge in chambers; a 
local master has no jurisdiction to 
entertain them 

Where an order for intderum nlimonv 
has been made by a local master, such 
order is «a nullity, but a judge m 
chambers has no jurisdiction to set it 
aside Where the appheation to him is 
not by way of appeal.—VoOLNOFYER v. 
VOLHOFYER, [19245] 3 D. L. R. 542: 
[1925] 2 W. W. R. 304.3 19 Sask. L. Lt. 
442.—CAN. 


PART XIII. ee: SUB-SECT. 1.— 
- (C). 


4086 iv. -}~—An order for pay- 
ment by deft. to pltf. in an action for 
alimony of interim alimony & dis- 
bursements was set aside, pltf. having 
means of her own ample for the pur- 
pose of maintaining herself & bringing 
the action to trial.—GIBBS 1. GLBBBS, 
[1925] 2 Dp. L. KR. 880; 560. L. R. 
614.—CAN. 





Vol. XXVII.—Husband and Wife. 


4098. Add. Annotation :—Distd. Welton v. Welton, 
[1927] P. 162. 

4098a. -.}—WELTON v. WELTON, No. 4068a, 
ante. 

4111. Add. Annotation :—Generally, Refd. Gilbey 
v. Gilbey, [1927] P. 197. 

4131. Add. Annotations :—Refd. Capron v. Capron, 
[1927] P. 248; Burrowes v. Burrowes (1929), 
141 L. T. 201. 


4156. Add. Annotation :—Consd. M. v. M., [1928] 
P. 123. 


4158. Add. Annotation :—Refd. Welton v. Welton 
(1926), 43 T. L. R. 161. 

4189a. In suit for judicial separation—Before decree 
nisi.|—The provision of alimony pendente 
lite is a privilege of the wife for her sub- 
sistence during the litigation ; & a wife who 
has obtained a decree of judicial separation 
is not entitled to an allotment of alimony 
pendente lite, unless she has obtained an 
order for it before the decree, although she 
may have commenced proceedings earlier 
in the suit to obtain it.—M. v. M., [1928] P. 
123; 97 L. J. P. JOl; 188 L. T. 648; 44 
T. L. R. 299; 72 Sol. Jo. 155. 

4278. Add. Annotation :—As to (2) Apld. Williams 
v. Williams, [1929] P. 114. 

4278a. When appeal lies.|—The prin- 
ciple that the ct. will provide for the 
wife’s costs of a matrimonial suit originally 
arose from the fact that on her marriage her 
property passed to her husband, but it still 
obtaims, though at the present day the 
question is whether as a litigant she has 
sufficient separate estate wherewith to pay 
the costs of a solr. The power of a registrar 
under Matrimonial Causes Rules, 1924, r. 91, 
to provide for the wife’s costs is discretionary 
& not subject to review unless he has clearly 
proceeded on a basis which is wrong. He is 
entitled to take into consideration the capital 
& income of both parties & the nature & 
availability of it in arriving at a conclusion 
as to the ‘' sufficient separate estate ’’ of the 
wife within the rule. Among otber matters 
the amount of an allowance under an existing 
deed of separation is a factor, although partly 
& primarily intended as an alimentary pro- 
vision & not as a fund for defraying costs.— 
WILLIAMS v. WILLIAMS, [1929] P. 114; 98 
L.J.bP.40; 140 L. TT. 388; 45 T. LL. R. 157; 
73 Sol. Jo. 77. 


4280a. - -— ———.|- On a husband's petitioning 
for divorce on the ground of his wife’s alleged 
adultery with a named co-resp., the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner that the plead- 
ings showed that the wife had not a good 
ground for her defence so as to justify an 
order against her husband to secure her 
costs. In accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct.—Re 











PART XIII. SECT. 9, SUB-SECT. 5.—A. 

sx. Whether court can grant interim 
costs to wife.j)—There 1s no rule or 
practice in Alberta which permits the 
granting of interim costs to a wife in 
a divorce action.— ROUSSEAU v. Rous- 
BEAU, [1928] 3 D. LR, 1955 [1928] 2 
W.W. R.104; 23 Alta, L. lt. 371.—CAN. 


J.S. 


—RUSBELL 1. 


4308 i. Against whom order made— 
Not infant intervencr or his nect friend.) 
RUSSELL & MCKENNA 
(Man.), [1927] 4 D. Iu. 
3 W. W. R. 144.—CAN 


801 


Cases 4098—4354b. 


A. B.’s PETITION, [1928] P. 253 sub nom. 
S.v. 8. & P., 97 L. J. P. 37; 188 L. T. 302 ; 
44 T. L. R. 523 72 Sol. Jo. 31. 

4281a. husband cannot 
refuse to pay & give security for his wife’s 
costs of divorce suit or issue as to domicil 
merely on the ground that he disputes the 
jurisdiction. A husband who appears under 
protest to a wife’s petition & disputes the 
jurisdiction on the ground of his having a 
foreign domicil may be ordered to pay his 
wife’s costs of suit up to the setting down 
of the issue & to give security for her costs 
attendant on the issue & down to the close 
of pleadings, on the ground per LorRpD HAN- 
WORTH, M.R., & LAWRENCE, L.J., that the 
ct. had jurisdiction to make the order under 
Matrimonial Causes Rules, 1924, r. 913 per 
GREER, L.J., that the ct. had inherent juris- 
diction derived from the practice of the old 
Ecclesiastical Cts.—-JOHNSTONE v. JOHIN- 
STONE, [1929] P. 165; 98 L. J. P. 76; 140 
L. T. 451, C. A. 

4281b. Origin of principle.|—WILLIAMS  v. 
WILLIAMS, No. 4278a, ante. 

4293a. What must be considered. |— 
WILLIAMS v. WILLIAMS, No. 4278a, ante. 

4296. Add. Annotations :—Refd. Welton v. Welton> 
[1927] P. 162; Arnold & Weaver v. Amari, 
[1928] 1 K. LB. 584. 
4305. Add. Annotation :-—As to (3) Refd. Arnold 
& Weaver v. Amari, [1928] 1 K. B. 584. 
4306. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] DP. 238. 

4307. Add. Annotation :--As to (1) Refd. Baldwin 
Raper v. Baldwin Raper & Metz (1926), 42 
T. L. R. 619. 

4313. Add. Citations :—95 L. J. P. 18; 1384 L. 7. 
414, 





se eA 











4342a. ~—— District registrar —Poor persons’ 
suit commenced in district registry.|—-In a 
poor persons’ undefended nullity suit com- 
menced in a district registry & determined 
on assize In accordance with the Matrimonial 
Causes at Assizes Order, 1922, the district 
registrar has authority to appoint medical 
inspectors in accordance with the practice 
of the Divorce Registry. —STROUD ». STROUD 
(OTHERWISE GRANTHAM) (1929), 45 T. L. RR. 
2483; 73 Sol. Jo. 221. 

4354a. ——-- ‘‘ Discretion cases ’’—Adultery by 
petitioner— Insertion in defended list neces- 
sary..—HOoOwWELL v. JIOWELL & DAVIDSON 
(1926), 42 T. L. R. 497. 

4354b. Application to expedite trial--Grounds 
for refusing.|—-The ct., on the ground of 
public pohey, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be born as the result of 
resp.’8 relations with that woman.—P. v. LP. 
(1927), 44 T. L. R. 114; 71 Sol. Jo. 964. 











PART XIII. SECT. Poi SUB-SECT. 1.— | PART XIII. pee SUB-SECT. 1.— 


4326i. What w.ntcrrogatories allowed— 
Itclating tu charge of adultery.J—On an 
exaniunation for discovery, in an action 
for Judicial separation & alimony, deft. 
should not be required to answer 
questions intended to fasten responet- 


al 


% 403; [1927] 


Cases 4406a—4837. 


4406a. —_— ——— Substituted service of petition on 
respondent & co-respondent.|—Torr v. Tort 
& Woon (1928), 165 L. T. Jo. 55. 


4422. Add. Annotution :—Distd. Preger v. Preger 


(1926), 134 L. T. 670. 
4427. 


[1927| P. 240. 
4439. Add. 
Cavendish, [1926] P. 10. 
4442. Add. Annotation: 
Bosworthick, [1927] P. 64. 


4447a. —-——.j——In undefended petitions for divorce 
the ct. should not be asked to act on evidence 
identifying resp. by photograph 
sonal identification by witneyses could easily 
have been effected.--PRACTICE NOTE (1925), 


159 L. T. Jo. 95. 
4636. Add. 
Sloggett, [1928] P. 148. 


4650. Add. Annotation :—As to (1) Refd. Statham 


v. Statham, [1929] P. 131. 


4671. Add. Annotations :—Mentd. Welton v. 
Statham v. 


ton, [1927] P. 
[1929] P. 13. 


162 : 


B. By Whom Assessed (Vol. XX VII.. p. 452). 


After the cross-reference add as follows :— 
4677a. By court.|-—The ct. has power to direct 

that damages shal] be assessed by a judge 
unless one of the parties applies for 
trial by jury. The practice is now regulated 


alone, 


bility on him for certain letters, where 
such letters tend to show that he has 
committed adulterv.— LIGHTHEART 0. 
LIGUTIBART (Sask.), [1926] 4 D. LR. 
885; [1926) 3 W. W. R. 494.—-CAN. 


PART XIII. SECT. 11, SUB-SECT. 1. 
sy. Necessity for preponderance of 


evidence Tiffect of declaration of no 
intention to remarry.|j—lu a= divoree 


action the rule as to the preponderauce 
of evidence in civil aefions should not 
be weakened, but the evidence required 
to establish pltf.’s case should be, if 
anything, stronger & more pre yonderat- 
ing than in other actions. Hf. in a 
divorcee action who proves a@ Case 
entitling him to a divoree is not pre- 
judiced or deprived of his right to the 
divoree because he declares that if 
he gets it he does not intend to remarry. 
—LEnokur eco Leponur & GERMAIN, 
}1N2R; 2D. L R28: [E928] 7 We WwW RR. 
423; 23 Alta. L. It. "3u8.- CAN. 


PART XIII. SECT. 11, SUB-SECT. 2. 

43761. Ho hether formal proof essential 
— Sit for dissoliution—-- Damayes claimed 
against co-rcspondend.|—-Where on oa 
petition for divorce damages ure 
claumed against co-resp. pround facte 
proof of tuuarnage, if not rebutted, is 
suthcient to meet the strictness of proof 
required in the criminal conversation 
aa of the proceedings.— KNIGHT ¢. 
cnranr & Owns [1925] 2 boob. ht 
467: [19245] 1 W. W. RR. &824.--CAN. 


PART XIII. sat a SUB-SECT. 3.— 
s ( ). 

4384 i. “ Proceeding anustituted im 
consequence of adultery ’’—Sioat for 
nullity.J- Ina sult for nullity potationer 
tnay be compelled to answer questions 
tending to show that he has committed 
adulterv.— W. v7. W., [1926] 8S. A. S. RR. 

(25,—AUS. 


PART XIII. SECT. 11, SUB-SECT. 5. 


h i. ---- —--.]}-—In a sult by a 
husband for divorcee, Jetters written 
by the wife (0 eco-resp., but not delivered 
to him, are not made evidence of 


Add. Citation :-—11 W. R. 85 
4434. Add. Annotation :—Refd. Capron v. Capron, 


Annotation :-—Consd. Cavendish  v. 


-—Refd. Bosworthick v. 


Annotation :—~Refd. 


223 





| 4767a. 


‘ ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


by R. S. O., Ord. 36, rr. 2-6, & Matrimonial 
Causes Rules, 1924, r. 30 (0).—BEDFORD v. 
BEDFORD & PowDRILL (1926), 96 L. J. P. 
136 L. T. 383. 


4746. Add. Annotation :—Generally, 
worthick v. Bosworthick, [1927] P. 64. 


Effect of—On status of parties.|}—A 
decree for restitution of conjugal rights with 
the usual] finding that the parties to the suit 


Refd. Bos- 


are husband & wife, though it may not 


directly affect their status, 


nevertheless 


proceeds upon the basis of their status being 


when per- 


thus conclusively established inter partes. 
Resp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the parties. 


A subsequent suit 


for nullity of the marriage, in which bigamy 


Sloggett =v. 


is alleged to have been in fact committed by 


one of the partics to it, does not, after this 


Wel- 


Statham, 


_—— 


finding of its validity as between them, 
afford any exception to the general rule of 
estoppel.—_ WOODLAND v. WOODLAND (OTHER- 
WISE BELIN OR BARTON), [1928] P. 169; 97 
L. J. P. 92 ; 


139 L. T. 262; 44 T. L. R. 495 | 


42, Sol. Jo. 303. 


4837. 


adultery admissible against. co-resp. 
by Ceylon Mvidence Ordinance, 1895, 
8s. 9. ‘The fact that co-resp.’s counsel 
er based questions in cross-examina- 
tion upon the contonts of the letters, 
which had properly been admitted as 
evidence against the wife, does not 
make the letters evidence aguinust co- 
resp.-—GABRIEL tv. ELIATAMBY, [1926] 
A. C. 183; 95 L. JI. P. OC. 9:3) 134 
L. TT. 200.— CEYLON. 

h ii. Letters to husband from 
alleged adulterers Taken from hushand's 
desk by amfe.j-—Fleld :  admissible.— 
LIGHTHEARL v. LIGHTALART, [1927] 
1D. L. R. 3863 [1927] 1 WwW. W. Wt. 
393; 21 Sask. L. KR. 300.—CAN. 


m i. —----,}—The pursuer in an 
action of divorce for adultery, instituted 
in 1923, recluimed aguinst an Iinter- 
Jlocutor, pronouneed in 1927, which 
assoilzied defender &  co- -detendor. 
Before the case was put out for hearing 
in the Inner House, pursuer presented a 
note, in which she asked leave to amend 
her record, & to lead evidence regarding 
certain incidents which occwrred mn 
1925, for the purpose of throwing light 
upon the relations of defendor & co- 
dofender prior to tho date of the action. 
The ct. in the exercise of its discretion, 
granted the leave crauved.— Ross v. 
eee [1928] S. C. (Ct. of Sess.) 600.— 


eee 





sz. Admissions — Of Sosa By 
utfe —- Bastardwing offspring.}—Ad- 
nussions by a wife, that the "Plnoe of 
au child born to her during the marriage 
was not her husband :—A#Held: receiv- 
able in evidence, so far as they did not 
rolate to  non-access.—JUSTICE  v. 
JUSTICE, [1925] S. A. S. R. 278.—AUS. 


PART XIII. SECT. 11, SUB-SECT. 12. 

4456 ii. ——— ———.]+-DAHLBERG 1. 
SWANSON, |1927) 3 D. L. KR. 669; 
1927) 1 W. W. R. 617; 21 Sask. L. KR. 
388,—CAN. 


PART XIII. SECT. 15, SUB-SECT. 2.-— 


A. 
g i. — Withdrawal at trial—Order 


4790. Add. Annotations :-—Refd. Bosworthick »v. 
Bosworthick, |1927] P. 64; Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


Add. Annotation :—As 1o (2) Refd. Darn- 
borough v. 
Intervening (1926), 96 L. J. P. 24. 


Darnborough & Smith, Clare 


directing husband to nay interim costs 

mot affected.) —CAMRUD wv. CAMRUD 

ugk ), (1927) 4D. L. R. $65; (1927) 
2 W. W. R. 759.—CAN. 


PART XIII, acy aa SUB-SECT. 5.— 


4676 i, General rule.)--The factors 
to be considered in granting damages 
against co-resp. are (1) the actual value 
of the wife to the husband; (2) the 
injury to his feclings, the blew to his 
marital honour & the hurt to lis 
matrimonial & family life. eas 
v. LIAYNES (Sask.), [1926] 4 D. lL. 
4735 [1926] 2 W. W. Kh. 726. o GANS 


PART XIII. Sev nees SUB-SECT. 5. - 


sb. Gy jury.J—It is not the law in 
Saskatchewan that damages against 
co-resp. must be assessed by a jury. — 
RIDER v. RIDER, 11925) 3 YD. L. RR. 
370; (1925) L W. W. 1. 10513) 19 
Sask. L. HR. 384.—CAN. 


PART XIII. SECT. 16, SUB-SECT. 5.— 
D. (b). 


4685 i. Not punitive.J--RIvDER v. 
RipER, [1925] 3 D. lL. R. 370; ae 


1 W. W. R. 1051; 19 Sask. L. R. 
— CAN. 
4685 ii. -}—-TRANTRER v. TRANTER 





& LAMB, [1925] N. Z. L. R. 993.—N.Z. 


PART XIII. SECT. De SUB-SECT. 5.— 
D. Cc e 

4690 i. Whether bar to claim for 
damages—TIllicit relationship continued 
after knowledge.}—-Co-resp.’s conduct 
in continuing adulterous relations with 
resp. after he became aware that she 
was married :—Held: to deprive him 
of any protection with respect to 
immunity from damages to which 
prior ignorance of her married state 
might have entitled him.—HaAyYnEs v. 
HAYNEs (Sask.), [1926] 4 D. L. R. 
473; [1926] 2 W. W. R. 726.—CAN. 


Vol. XXVII.— Husband and Wife. 


4845. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 248. 

4848a. Wife’s petition—Woman charged with 
adultery added as respondent.| 
suit for divorcee, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 
limited to her separate estate.——-PRPPER v. 
PEPPER & BAKER (1926), 96 L. J. P. 17; 136 
L. T. 224; 43 T. L. Rw. 1. 


4848b. ——— ~.|—-DAVIS 
HrLBInea, No. 3635a, ante. 


4866. For first catchword ‘*‘ 














» Davis & 





*? read °° Petition 








successful.”’ 

4873a. —-—-— -—-—- -———.]—P. v. P. (1929), 73 Sol. 
Jo, 144. 

4882a. -|—Where a wife’s petition is dis- 


missed, the facts that security for the wife's 
costs has been ordered, & that the conduct 


if, in a wife’s 


of the wife’s solr. is not open to censure, do | 


not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife-—BatDWIN RAPER v. 
BALDWIN Rarer & MurtTzZ, BALDWIN RAPER 
v. BALDWIN RAPER (1926), 42 UL. R. 619. 


4884. Add. Annolation :—As to (1) Refd. Welton 
v. Welton, [1927] P. 162. 


4909a. To secure wife’s costs ---Undefended 
petition by wife—Subsequent defence on 
admission of adultery by wife.j—On the 
abandonment by a wife of her prayer in 
a petition for the dissolution of ber marriage, 
which petition was originally undefended, 
her husband, by leave, filed an answer alleging 
adultery admitted by his wife as her reason 
for having her prayer struck out. The 
registrar refused to make an order for securing 
the wife’s costs on the fact of the wife's 
admission being brought to his notice. At. 
the trial of the suit. on the husband's prayer 
the ct. granted the husband a decree nisi & 
made an order for the wife’s costs ‘in the 
ordinary way.’ <A difficulty arose in the 
interpretation of the order, inasmuch as the 
usual order for security had not been made :-— 
Held: though solrs. acting for a wife must. 








r ii. 





PART XIII. SECT. 17, SUB-SECT. 2. | 

ai. --— Granted when divorcee decree | 
refused.j—Although a claim for divorce 
is withdrawn at the trial, pltf. is entitled 
to judicial separation where the evi- 
dence warrants the granting of it & 
justifies the ect. in disregarding a 
separation agreement between the 
parties. —CAMRUD v. CAMRUD (Sask.), 


not appeared to 


11927] 4D. L. R. 365; [1927] 2 
W. W. R. 759.—-CAN. 
e i. —-— Necessity for servicc.}—A 


decree nisi in a divorce action should 
be promptly issued & served, whether 
it contains any special terms or not.— 
OLIVER v. OLIVER, [1928] 4 D. L. R. 
566; [1928] 3 W. W. R. 33.-—CAN. 


| 
| 
I 
! 
| 
{ 
t 
\ 


| 
| 
| 
, 
| 
| 


Dismassal of suit on ground 
of absence of jurisdiction. |\—TTeld : 
was not competent to award expenses 
to a wife, whero the suit had been dis- 
“nissed on the ground that the ct. had 
no jurisdiction, & the husband had 
defend.—K ELLY v. 
K@mLuiy, [1928] 5S. C. 43. 


PART AIII. sia e SUB-SECT. 3.-— 


ti. ——- —----.]~--Although a divorce 
petition by a husband 1s decided in his 
favour, the wife ts entitled to her costs, 
if she bas had them secured 
defence has been bond fide.-—KNIGHT 


Cases 4845—5049a. 


avail themselves of the rules in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
husband. until his wife’s admission of adultery, 
had desired the success of his wife’s suit, & 
therefore the et. directed. in the exercise of 
its discretion, that the husband must pay 
his wife's costs properly incurred up to 
service of the summons for leave to file an 
answer.-—GODDARD v. GODDARD (1929), 140 
L. 7.472; 15 T. Tu. R. 2293 73 Sol. Jo. 174. 


Add. Annotation :—Consd. Johnstone 2. 
Johnstone, | L929] P. 165. 
4943. Add. Annotation :—Mentd. A.-G. for Alberta 
v. Cook, [19206] A. C. 414. 
4960. Add. Annotation :---Expld. P. v. P. (1929), 
73 Sol. Jo. 144. 


4985. Add. Annotations :-—As to (2) Folld. Karl v. 
Earl & Wyle (1926), 96 L. J. P. 23. Refd. 
diorwood vy. Statesman Publishing Co. (1929), 
OS L. J. K. B. 450. 

4985a. -——- —-—-.]- Where an order has 
been made ‘ consolidating ’’ a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on the ground of the husband’s 
cruclty & adultery, & the two suits have 
been tried together, the ct. has no power 
under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 50, to order co-resp. to pay the costs of 
the wife’s suit to which he was not a “‘ party.”’ 
—HARL v. EARL & KYLE. HAT v. KARI, 

~P. 233 136 1. T. 383. 

4985b. Cross charges by wife.|-—If « wife makes 
cross Charges of cruelty & of adultery with a 
named woman against a husband in her 
answer to his petition for dissolution of 
marriage & the cross charges fail, the woman 
intervening being dismissed from the suit 
with costs & the husband being granted a 
decree nisi, there is one proceeding only, & 
co-resp. can be condemned in the whole of 
the costs, including those of the intervener. 
—DARNBOROUGH v. DARNBOROUGH & SMITH 
(1926), 96 L. J. V. 243; 1386 LL. T. 384. 

5049a. -—- - Not cited—Same name as petson cited.| 

In this petition by a wife for divorce a 

woman intervened who had not been served 

with the petition & against whom there 
was no charge, though her name was the same 


4918. 


’ 





proved wnnocent.|- Held: K, 18. lule 
95L was not applicable, & fall costs 
should be paid to the solr. of the 
successful wife.—PRESTON v. PREBTON 
aN 11925} 4 D. L. R. 1013.— 


it 


SCOT. 
PART XIII. Ppa SUB-SECT. 4.— 


f. Read now ‘ 4964 i.”’ 


4964 ii. S. P. Crossm v. Crosse & 
HeArH (1926), 28 W. A. L. R. 10.-- 
AUS. 


& her 


» KniaguTr & OWENS, [1925] 2 D. Tl. RR. 


PART XIII. SECT. a SUB-SECT. 3.— 


r i. -~—,]—Although the 
question of costs is within the dis- 
cretion of the ct., it seems to be a rule 
of practice that a wife found = guilty 
of adultery who unsuccessfully appeals 
ugainst the judgment should not 
get ber costs of such appeal unless 
she shows special circumstances.- - 
WHARTON tv. Wiarton & Youna, 
[1928] 8. R. Q. 251.-- AUS. 








FOHNSON 2. 


467; (1925) 1 W. W. R. 824.-—-CAN. 


b i. -—— Costs not secured.}—-A wife 
who jis unsuceessful in defending a 
divorce action is not ontitled to costs 
where she has not had them secured. — 
JOIINSON & JRICKSEN, 
11928] 3 W. W. RR. 574.—CAN. 


PART XIII. icin 18, SUB-SECT. 3.—- 


C). 2D. L. R. 4673 
4953 i. Petition by husband-—Wife 


PART XIII. TA oe 4.— 
« (C) 1. 


5020 i. Effect of knowledge — Laability 
of co-respondent for whole costs.)—If 
co-resp. knew that the woman was 
married & a divorce is zranted, he is 
hableforallthe cost» of the proceedings, 
including those which the husband 
has been compelled to pay the wife.— 
Kniaur vp. KNIGHT & Owns, [1925] 

11925] 1 W. W. R. 
824, - CAN. 


Ong 


Cases 5049a—5332. 


5050a. -——— 


5067. Add. 
5068. Add. 


as that attributed in the petition to the 
woman actually cited. The ct. refused to 
allow the intervener her costs.—DARN- 
BOROUGH v. DARNBOROUGH (1929), 141 L. T. 
610; 45 T. L. R. 603; 73 Sol. Jo. 514. 


Profit costs—-When ordered. ]—- 
GRIBBLE v. GRIBBLE (1929), 45 T. L. R. 192 ; 
73 Sol. Jo. 61. 


Annotation :—Refd. 
Sloggett, [1928] P. 148. 

Annotations :—Consd. Hyman vv. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 





Sloggett —_v. 





416. Refd. Statham v. Statham, [1929] 
P. 131. 
5068a. Time for investigations not limited. |-— 


5070. Add. 


MACKENZIE v. MACKENZIE (1928), 72 Sol. Jo. 
400. 

Annotation :—Consd. 
Sloggett, [1928] P. 148. 


Sloggett —v. 


5071. Add. Annotation :—Mentd. A.-G. for Alberta 


v. Cook, [1026] A. C. 444, 


5074. Add. Annotations :—--Refd. Sloggett v. Slog- 


5076. Add. Annotation :—Refd. 
5076a. 


gett, [1928] P. 148. Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Sloggett =v. 
Sloggett, [1928] P. 148. 

.]—The intervention of &, if necessary, 
the calling of evidence by the King’s Proctor, 
subject to the direction of the A.-G., in a suit 





5112. Add. Annolalion :—Refd. 


' 5197. Add. 


5236. Add. Annotation :—Refd. 


5271a. 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


for the dissolution of marriage, before decree 
nisi, is not limited to cases of suspected 
collusion.—SLOGGETT v. SLOGGETT, [1928] P. 
148; 97 L. J. P. 71; 139 L. T. 238; 44 
IT. L. R. 394; 72 Sol. Jo. 192. 


Sloggett v. 
Sloggett, [1928] P. 148. 


Annotation :-—Refd. 
Kletcher, [1928] P. 20. 


Fletcher 


5209. Add. Annotation :-—Mentd. Hyman v. Hyman, 


[1929] A. C. 601. 
Woodland  »v. 
Woodland (otherwise Belin), [1928] P. 169. 


-|—MILLER v. MILLER (1928), 
72 Sol. Jo. 205. 








5271b. Who may apply—Respondent.]|—MILLER 


v. MILLER (1928), 72 Sol. Jo. 205. 


5327. Add. Annotation :—Generally, Refd. Wyman 


v. Lyman, [1929] A. C. 601. 


53382. Add. Annotations :—Consd. Gandy v. Gandy 


(1885), 30 Ch. D. 57. 
Hyman, [1929] A. C. 60]. 
(1929), 98 L. J. K. B. 770. 


Dbtd. Hyman ». 
Refd. May v. May 


K. Enforcement of Order (Vol. XXVII.. p. 500). 


After ‘* Injunction—Restraining husband from 
receiving legacy] ’’ add‘ Restraining 
husband from receiving dividends.] — Sce 
No. 5995a, post.” 





PART XIII. SECT. 20, SUB-SECT. 1. 


5093 i. King’s Proctor.J—The King’s 
Proctor can mtervene mm an action tor 
divorce in the Supreme Ct. of Alberta, 
& can so intervene on the ground of 
collusion or on the ground of maternal 
tacts not brought before the et.— 
KLKOWECH ov. KLKOWECH, (1925) 4 
I. 1. 1.1087 5 11925) 3 W. W. RR. 7053 
vaffy., 11925) 3 oD. L. R. 676: [1925] 
2 W. W. It. 485.—CAN. 


PART X11. SECT. ar SUB-SECT. 3.— 


sd. Decree oblained by credence 
© frumed up ” between defendant & de- 
tective employed by petitioner. |\—Held ? 
the decree should be reseinded, even 
though neither petitioner nor ber solr. 
were implicated in the ** frame-up.’*—-- 
BUSSELL 1. BUSSELI. & MCKENNA (NO. 
2)(Man.), (1927)5 W. W.K. 297.—CAN. 


PART XIII. SECT. 20, SUB-SECT. 4.— 
A. (8) ii. 

sf. Unsuccessful allegation of col- 
lusion.j—--If, on an intervention by the 
King’s Proctor, the allegation of 
collusion fais, the practice mm lngland, 
that the King’s Proctor 1s not entitled 
to costs, 15 not necessarily applicable 
im the Supreme Ct. of Alberta.— 
HLKOWECH t. ELROWERCH, [1925] 4 
Pp L. R. 10373; [19285) 3 W. W. RB. 
705.—CAN. 


PART XIII. ci 21, SUB-SECT. 3.— 
- (a). 

Bj. FRefusal of trial judge — lo 
infer adultery.) -Appeal dismissed.— 
HENDERSON %. HENDERSON & MCKAY, 
11927; $3 D. L. R. 815; [1927] 2 
WwW. W. RR. 473; 21 Sask. L. lt. 675.— 
CAN. 


PART XIII. SECT. 21, SUB-SECT. 4. 


sk. Action for declaration that decrce 
void for want of jurvediction.j—Action 
for a deciaration that two deerces 
ordering judicial separation & awarding 
permanent alimony were null & void 
for lack of Jurisdiction, dismissed.— 
CLAMAN v. CLAMAN (No. 2) (1925), 
35 LB. C. R. 141.—CAN. 


PART XIII. er a SUB-SECT. 1.-- 


sn. Jn decree of judicial separation.}- - 


An award of permanent alimony may 
be made in a decree of judicial separa- 
tion itself.—WkEDLKY vv. WREDLEY, 
[1925] 3 W. W. It. 46.—CAN. 


sp. Effect of—Wéife not debarred from 
fing caveat under Homesteads Act, 
R. S. S., 1920 (c. 69).)—Re LONNEM 
CAVEAT, [1926] 1D. L. R. 279; [1926] 
ee W.R. 134; 20 Sask. L. R. 275.— 


st. -—-— Not defence to application for 
relief under Devolution of Estates Act, 
R. S. S., 1920 (ce. 73).)—Re LONNEM 
CAVEAT, [1926] 1 D. L. R. 279; [1926] 
at W.R. 134; 20 Sask. L. R. 275.— 


PART XIII. SECT. a SUB-SECT. 1.— 


5282 i. After decree of judicial 
separation— By application in chambers. | 
CAMRUD vv. CAMRUD (Sask.), [1927] 
4D. L. R. 3653; [1927] 2 W. W. RB. 


759.—CAN. 


PART XIII. si o SUB-SECT. 1.— 
- (a). 

ce i, ---—-.]/—On an upplication for 
permanent alimony the ct. should not 
recognise any right in the husband to 
reduce his income by retaining unsale- 
able & unproductive real estate & 
paving taxes & interest thereon; but 
it should be astute to frustrute an 
intention to make such payments the 
means of escaping payment of alimony. 
—NEWTON vt. NEWTON (Man.), |1927]) 
1D. L. RR. 756; [1927] 1 W. W. Rh. 106. 





PART XIII. aa ris SUB-SECT. 1.— 
e c e 

ei, —— ——.}+—MACINTOSH 2», 

SES (N. B.), [1927] 3 D. L. RK. 


1190.—C 
.}—-Where the wife 








© ii. 
was a school teacher, tho ct. awarded 
her one-half of the joint income less 
the amount of her salary.—NEWTON tw. 
NEWTON (Man.), [1927] 1 D. TI. RR. 
756; [1927] 1 W. W. R. 106.—CAN. 


PART XIII. SECT. 22, SUB-SECT.1.—F. 


5325 ii. Facts discovered after 
trial.| —Amount of permanent alimony 





increased on consideration of facts 
discovered after the trial.—WEDLKY 
Be BOLEY, [1925] 3 W. W. RR. 46.— 


5328 i. Reduction—Husband’s means 
reduced.|——-MACKINNON v. MACKINNON 
(1924), 58 N.S. R. 220.—CAN. 


PART XIII. ae SUB-SECT. 1.— 


5333 i. Payment of arrears—W hether 
enforced.}—PATTERSON ¥. PATERSON, 
11928) 4 D. lL. Kk. 793; 63 0. L. R 
97.-—-CAN. 


PART XIII. sala Sa SUB-SECT. 1.— 


sv. Order for sale of husband's land— 
Amount recoverable.| -Pitf., in Feb. 
1924, recovered @& judgment against 
deft. for alimony. Payments under 
the Judgment beimg in arrear, pltf., 
in 1928, applied for an order for Jeave 
to sell deft.’s interest 1n certain Jand 
in order to satisfy the arrears. It 
appeared that deft. & pltf. had lived 
together as man & wife for about a 
month at the end of 1927. Pitt. 
swore that deft. lived with her durng 
this month at her parent's home, & left 
her oarly in Jan. 1928, & she had not. 
lived with him since. Deft. swore that 
his home had been & still was open tor 
her to return to at any time, & that. 
it was at his home that they lived 
together for a month:—Jleld: pitt. 
was entitled to an order for sale, but. 
the amount recoverable must. be hmit ed 
to the arrears that accrued up to 
Dec. 1, 1927.—PATTERSON v. PATTER- 
SON, ae 4D.L. R. 793; 63 0. L. I. 


PART XIII. ce 22, SUB-SECT. 2.— 


53860 i. On dissolution of marriagc— 
For guilt of wife.)}—Divorce & Matri- 
monial Causes Act, 1908, s. 42, does 
not authorise the ct., where a decree 
for dissolution of marriage has been 
obtained by a husband against a wife. 
to make an order on the husband for 
the permanent maintenance of the 
wife.— HARRIS v. TIARRIS, [1226] N. Z. 
L. R. 274.—N.Z. 


Vol. XXVII.—Husband and Wife. Cases 5360a—53938a. 


5360a. On lunacy of husband.]—The jurisdiction 
in lunacy to appoint a receiver of the estate 
of a person of unsound mind does not exclude 
other cts. from enforcing lawful claims against 
his estate, including claims arising in the 
Divorce Div. Although the primary duty 
of those concerned with the care of a person 
of unsound mind is to apply his estate for his 
maintenance, & there is power under Law of 
Property Act, 1925 (c. 20), s. 171, to direct 
a settlement of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty of providing for the 
permanent maintenance of a petitioning wile 
out of the estate of a husband of unsound 
mind. When by an order in lunacy a pro- 
vision has been directed for the wife during 
the lifetime of the husband & pending lus 
incapacity, & the Divorce Div. approve the 
quantum of the order, the proper course, on 
application in that Div. by the wife for 
permanent maintenance, is to order it to be 
secured to her at the rate ordered in lunacy 
so far as the husband’s means permit, 
without prejudice to any further order in 
lunacy, the security not to be enforceable 
pending subsistence of the order in Junacy, 
& should it subsist during the life of the Jrus- 
band not to be enforceable till his death.-—- 


CG. L. v. CG. F. W., [1928] 2 K. B. 223; 97! 


L. J. P. 188. 


5364a, ---— -——--—- ---— Delay./—In allotting 
maintenance one of the statutory duties 
of the ct. is to have regard ‘“ to the conduct. 
of the parties.”’ If a wife obtams a decree in 
an undefended case it does not necessarily 
follow that ber conduct, for example, in the 
matter of delay, was approved by the trial 
judge. Even if the judge disapproved of 
the delay, he still had a diserction to pro- 
nounce the decree. In an undefended case, 
therefore, on allegations of unreasonable 
delay being made in the maintenance pro- 
ceedings, suflicient evidence must be received 
to enable the ct. properly to determine 
whether the allegations are established &, 
if so, how if at. all the conduct in question 
‘ould affect the sum of money which the 
husband should be ordered to secure &/or 
to pay.-—CHAPPLE v. CHAPPLE (1929), 98 
iJ. P.95: 140 L..T. 699; 45 T. L. R. 278 ; 
73 Sol. Jo. 207. 

5373. Add. Annotation :-~Apprvd. Hyman _ v. 
Hyman, [1929] A. C. GOL, 

5374. Add. Annotation :—As to (1) Apprvd.‘HWyman 
v. Iyiman, [1929] A. C. 601. 


9375. Add. Annolalion :—Refd. Hyman v. Ilyman, 
Hughes v. Llughes (1928), 1389 L. T. 416. 
0382. Add. Annotulion :—Refd. Gilbey v. Gilbey, 
[1927] P. 197. 

5382a. -|—-Although the considerations 
which applied in the Ecclesiastical Cts. to 
awards of alimony must have due weight in 
determining the proper award of maintenance 
to a wile after a decree of divorce, the assump- 
tion of a fixed arithmetical rule & an indis- 
pensable process of applying that rule is 
crroneous, & disregards the duty imposed on 
the ct. by Jud. (Consolidation) Act, 1925 
(c. 49), s. 190 (1) & (2). Where the husband's 
whole income has been expended on the 
requirements of the matrimonial -home, a 
third of his means may well be required for 
the wife’s maintenance; but where, beyond 
everything called for by such reauirements. 








5393a. -—~- -—— 


the husband possesses an ample fortune, the 
amount of his income affords no detinite 
cuidance as to the sum required to supply 
his sometime wife with the necessaries, 
comforts, & advantages incidental to her 
station m. life. 

Where the husband's “gross income was 
025,337 a year, derived mainly from his 
interest: in a business concern, the registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
mnaintenance for her life, the annual sum of 
£3,500 less tax, & to pay to his wife during 
their joint lives the further annual sum of 
£500 Jess tax. The ct. continued the report. - 
GILBEY v. GILBEY, [1927] J. 197; 96 
L. J.P. 553 137 LT. 313 43 T. 1. RR. 283. 


5382b. -~- - ———.]—Rtesp., a husband, who had 


been divorced, re-married, & by an ante- 
nuptial settlement settled property, which 
included the matrimonial home & the chattels 
therein & the major part of his capital, on 
lus wife tn futuro. Petitioner, his former 
wife, had obtamed an order for permanent 
maintenance of £100 a year & of £100 for her 
soh, when resp.’s annual Income was about 
£1,500. Subsequently, when resp.’s income, 
not taking into account the settiement, was 
about £4,500, petitioner applied for an 
increase in the amount of the order, on the 
ground that resp.’s means had increased. 
The registrar increased the order for 
permanent) maintenance from £400 to £1,200 
a year, less income tax, & from £100 to £150 
a year, free of income tax, for the son :— 
Weld: (1) resp’s means had increased, as 
by sharing the advantages of the matri- 
monial home as of right settled upon his wife, 
alarger portion of the £1,500 unsettled income 
was left free to be dealt) with by him & by 
the et.; (2) the order could not be made 
disregarding the settlement, which  sub- 
sisted ; (3) an order for permanent main- 
tenance, or an increase of it, should not be 
based on the ineoine of the husband during 
a year of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
should not be based on the old practice of the 
Keclesiastical Cts. in the case of a decree 
a mensé et thoro, of granting to the wife one- 
third of the husband’s available means, as 
the conditions arising from the two decrees 
were not the same, petitioner & resp. being 
divorced, & free to marry again ; (5) in view 
of the increased means of the husband, having 
regard to the wife’s fortune, the ability of 
the hushand & the conduct of the parties, the 
order for permanent maintenance for the 
former wife should be increased from £100 
a year to £750 a year, less income tax. — 
N. v. N. (1928), 1388 L. T. 693; 44 T. L. BR. 
324; 72 Sol. Jo. 156. 


5384. Add. Citations :—[1926] P.1; 95 L. J. P. 


30; 1384 L. T. 24. 

Add. Annotations :—Apld. May v. May (1929), 
98 L. J. K. B. 770. Refd. Hyman. Lyman, 
Hughes ». Hughes (1928), 139 L. T. 416. 


5393. Add. Annotation :—Refd. Gilbcy v. Gilbey, 


[1927] P. 197. 


Wife owner of valuable 
jewellery.|.—In fixing the amount of 
permanent maintcnance for a wife who has 
obtained a decree of divorce, the registrar 





Cases 5398a—5518a. EwaLisH AND KmprreE Dicest SUPPLEMENT. 


is entitled to take into consideration the fact 
that she is the owner of valuable jewellery, 
which could be sold so as to produce an 
income.—LysaGHT v. LyYSAGHT (1928), 44 
T. L. R. 723; 72 Sol. Jo. 546. . 


5396a. In discretion of court—No fixed principles.] 
—SHERWOOD v. SHERWOOD, No. 5498a, post. 


5399a. — --——- -—--.] —SHERWOOD v. SUERWOOD, Nu. 
5498a, post. 

5403. Add. Annolation :--- Refd. Fanshawe ». Man- 
shawe, [1927] BP. 238. 

5410a. -——. To increase maintenance.|— The 
power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals & re-enacts the power given by the 
former Act, is retrospective in its operation 
& extends to dealing with orders made under 


the previous Act, namely, Matrimonial 
Causes Act, 1866 (c. 32).—-EKDMUNDS  v. 


EpMUNDs, [1926] P. 202; 95 L. J. P. 151; 
136 L. T. 186. 

5414a, ———- -——— Inerease in income caused by 
own acts.|—N. v. N., No. 5382b, ante. 


5446. Add. Annotation :-—Refd. Fanshawe v. Fan- 
shawe, [1927| P. 238. 


5447. Add. Annotation :---Refd. Fanshawe v. Fan- 
shawe (1927), 43 T. L. It. 666. 


5449. Add. Annotation :—Consd. Fanshawe v. Fan- 
shawe, [1927] P. 2388. 

5450. Add. Citations :-—[1926] P. 93; 95 L. J. P. 
83; 185 LT. 1; 42 T. L. R. 413; 70 Sol. 
Jo. 503, C. A. 


Add. Annotations :—Refd. Fanshawe v. Fun- 
shawe, [1927] P. 238; Gilbert v. Gilbert & 
Boucher, [1928| P. 1. 

5477. Add. Annotation :— -Refd. Re Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. 


5486. Add. Annotations : —As to (3) Consd. Legge 
v, Legge (1928), 45 T. L. R. 157. As fo 
(1) Expld. Legge v. Legge (1928), 45 T. L. R. 
157. 

5487a. —--—.|—LEGaE v. LEGGE (1928), 45 
T. L. R. 157: 73 Sol. Jo. 59, C. A. 





5498a. 


5493a. ——— Time for—After decree absolute. |— 


beads v. WARWICK (1928), 73 Sol. Jo. 12, 
-A 


5497a. -—— Past & probable future earnings. |— 


SHERWOOD v. Snuerwoon, No. 5498a, post. 


5498. Add. Annotation :—Expld. Sherwood v. Sher~ 


wood, [1929] P. 120. 


Amount of deduction.|-— 
(1) In estimating the disposable income of 
a divorced husband after meeting his lia- 
bility for taxes for the purpose of allottimg 
permanent maintenance to his wife in future 
within the principle of Dayrell-Steyning v. 
Dayrell-Steyning, No. 5498, the amount of 
deduction from his gross income in respect 
of income tax & super tax is the amount of 
those taxes chargeable on income received 
during the current year. 

(2) There is ‘no fixed rule that the ct. will 
allow to the wife one-third of the husband’s 
disposable income as permanent maintenance. 
It is no more than a rough working rule & 
does not impose an absolute linut. Further, 
in estimating the amount of the allowance 
the ct. must not focus its attention only 
on the disposable income of the husband in 
the year preceding the making of the order, 
but must have regard to his earnings in 
previous years & to his probable earnings 
in the © 

(3) In making an order for permanent 
maintenance the ct. is given a wide discretion 
by Supreme Ct. of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 190 (1), with which the 
Ct. of Appeal will not readily interfere unless 
it is satisfied that the ct. below has proceeded 
on some wrong principle.—SHERWOOD v. 
SukRWooOD, [1929] P. 120; 98 L. J. P. 66; 
140 L. T. 230; 45 T. L. R. 5833; 72 Sol. Jo. 
874, C. A. 





| 5499. Add. Annotations : —Apld. Warwick v. War- 


wick (1928), 73 Sol. Jo. 12. Refd. Gilbert v. 
Gilbert & Bougher (1927), 96 L. J. P. 137 ; 
Skipwith v. Skipwith (1928), 139 L. T. 317. 


5509. Add. Annotation :—Generally, Mentd. Gilbert 


v. Gilbert & Boucher, [1928] P. ]. 


5513a. Order securing to wife provision made by 


order in lunacy. |-—C. L. v. C. F. W., No. 5360a, 


ante. 





PART XIII. Sah SUB-SECT. 2. — 


6410a1. Jurisdiction of court—To 
increase maintenaunce.|—The ct. bas ne 
Jurisdiction Lo increase the permaneut 
: idered to be puid by a 





husband, on the ground of either the 
mncreased means of the hushand or the 
Increased necessities of the wifte.-- 
HARRIS t. HARnIs, [L926] NZ L. mR. 
274. —N.Z. 

5410a ii. - — -- ——. |—- When applica- 
tion is made to the et under Divorce 
& Matrimonial Causes Act, 1908, 5. 46, 
for the revision of a deerce§ for 
permanent maintenance in favour of 
a wife or children of the marriage, the 
et. muy, in the ease of children, either 
Increase or reduce the order: but the 
ct. has no power to increase an order for 
perineancnt maintenance made in favour 
of the wife under sect. 42, though it 
invy rednee it. - Burron ev.) Borron, 
}W928S) N ZL. Re. 496. , 

5411 ii. - — Offer of home by hus- 
band.) —Where an order has been 
made for the 1naintenance by a jwoney 
payment of u destitute wife by her 
husband, the fact. that the husband 
18 subsequently ready & willing to 
maintain the wife with himself in a 


suitable home does not. afford suflicient 
ground under Destitute Persons Act, 
1881,8. 11, for renutting the order when 
the husband 18 able to comply with the 
order for payment. ~MOLLOY v. MOoL- 
LOY, [1927] 8S. A. S. RR. 403.-—AUS. 

5416 i, —— Jnercase in wife’s means 
—-Dissolution suit.) --STANTON v. Niw- 
TON, [1928] 8S. hk. Q. 192.—AUS. 


PART XIII. Be aa SUB-SECT. 2.— 


sw. Effect of resumption of cohabita- 
hion.J—An order tor maintenance 
having been made wrainst a husband 
under Marriage Act, 1915, 6. 84, the 
husband & the wife subsequently 
agreed to make good their differences 
& hve together. They accordingly 
cohabited for ten months, when they 
again separated :--2Zeld: the agree- 
ment to live together & reswaption of 
cohabitation implied an agreement bv 
both parties that the hushand should 
be released from his obligations wader 
the maintenance order, & an informa- 
tion by the wife against the husband 
fur failure to comply with the order 
was rightly dismisysed.—STUKES 7, 
STOKES, [1928] V. L. R. 479; (1928) 
Argua'L. R. 351.—AUS. 


PART XIII. SECT. one SUB-SECT. 2.— 


sx. Jnformation for disobedience of 
order—-.1fter order quashed. |—An order 
for 1naintenance made against deft. in 
1923 was quashed in Feb. 1928. In 
May, 1928, an information for dis- 
obedience of the maintenance order 
rior to the date of quashing was 
hoard, & an order was then made that 
doft. be mmprisoned until the main- 
tenance order should be complhed 
with :~—Held: the maintenance order 
having been quashed, the Justices had 
no jurisdiction to inquire into any 
disobedience of the order alleged 
to have been committed before it was 
quashed, & consequently the infurmua- 
tion ought to have been dismissed.—- 
GALLOWAY 0. WATSON, [1928] V. L. R. 
308; [1928] Argus L. ht. 201.--AUS. 


PART XIII. SECT. a SUB-SECT. 5.—~ 


sy. Only circumstances at or inmedi- 
ately after dissolution of marriage.|- 
The et. should not consider extraneous 
events subsequent to the dissolution 
as good ground for varying a scttle- 
ment.—JACKSON U. JACKSON, [1928] 
N. Z. L. R. 88.—N.Z. 
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5515. Add. Annotalion : 
v. Allison, [1927] P. 308. 


5523a. -|~-Under Jud. (Consolidation) 
Act, 1925 (c. 49), s. 187 (2), a reversionary 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical payments to his wife. on his 
non-compliance with a decree of restitution 
of conjugal rights.--ALLISON v. ALLISON, 
[1927] P. 308; 96 L. J. P. 181; 137 L. TP. 
823; 43 T. L. li. 823; 71 Sol. Jo. 682. 


5531a. Application—After decree for divorce 
—Mode of application.|——Upon the occasion 
of a wife’s petition for restitution of conjugal 
rights the ct. ordered the husband to make 
certain periodical payments to her for herself 
& the children of the marriage. Later. the 
wife obtained a decree nisi for divorcee, but 
as she, at the expiration of six inonths, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act, 1925 (ce 49), s. 196, to 
have the periodical payments suspended or 
discharged :—Held : the husband could mawke 
the application by motion, & was not con- 
strained to apply by petition under Matri- 
monial Causes Rules, 1924, rr. 63 & 70.— 
SKIPWITH v. SKIPWITH, [1929] P. 935; 97 
L. J. P. 109; 139 L. T. 317, C. A. 

5537a. Application—After decree for divorce 
—-Mode of application.|—-SKIPWITH v. SKIPp- 
wiTH, No. 5531a, ante. 

5542a. ——— To order settlement where wife not 
domiciled in England.|—-(1) The property of a 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1925 (c. 49), 5. 191, to the jurisdic- 
tion to order a settlement of it. is primd facic 
the property of a woman in England & subject. 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, & in respect of property beyond the 
jurisdiction, only subject to the principle 
that Enghsh cts. will not infringe the 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to property when their judgment. will be 
ineffective. Apart trora jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 
question whether the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1857 (c. 85), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings four a 
settlernent. 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed 
by Divorce Rules, rr. 71 & 72, & (4) an 
appearance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 
as a submission to that jurisdiction.- 
TALLACK v. TALLACK & BROEKEMA, [3927] P. 
211; 96L. J. K.B.1173 187 1. T. 4873 48 
T. L. R. 467; 71 Sol. Jo. 521. 

5543. Add. Annotation :-—Generally, Retd. Tallack 
v. Tallack & Broekema, [1927] P. 211. 


5543a. Petition for settlement—Service—Out ot 
jurisdiction.|—TaLLack v. TALLACK & BROR- 
KEMA, No. 5542a, ante. 


5543b. ——— Appearance to—Practice.]—TALLACK 
v. TALLACK & BROEKEMA, No. 5542a, ante. 

















As to (6) Consd. Allison | 5543c, —--~ -—-— Effect of—Whether submission 


to jurisdiction.;—Tannack v. TALLACK 
Brorekema, No. 5542a, ante. 

5549. Add. Annotations :—As to (1) Consd. Janion 
v. Janion (1926), [1929] P.237.n. Refd. ar- 
greaves vu. Llargreaves, [L926] P.42. As to (2) 
Refd. Jagyer rv. Jagger, [1926] P. 98. 

5551. Add. Annotation :—Consd. Bosworthick t. 
Bosworthick (1926), 95 la J.P. 17). 


5576. Add. Annotation :— Refd. Tallack v. Tallack 
& Brockema, [1927] P. 211. 

5579. Add. Annotation :- -Refd. Tallack v. Tallack 
& Brockema, [1927] P. 211. 

5580a. —— ——.]—PRINSEP v. PRINSEP (1929), 
46 T. Le Re 29, C. A. 

Annotation —Refd. Alston v. Alston, [1929] P. 311. 

5582. Add. Annotation : --Refd. Fanshawe v. Fan- 
shawe, [L927] P. 238. 

9583a. -----— ~|—Aflter a decree nisi for dissolution 
of marriage the et. has no jumsdiction under 
Jud. (Consolidation) Act, 1925 (c¢. 49), s. 192, 
to entertain any application for an inquiry 
into, & vanation of, settlements intil after 
the deeree has been made absolute. GILBERT 
». GILBERT & Boucumr, [1928] RP. 13 96 
LJ. P.1S7s 137 LD. 619; 43 TN L. RR. 
5893; T1 Sol. Jo. 582. C. A. 

5588. Add. Annotation :-—-N F. Webster v. Webster 

amson, [1926] BP. 108. 

5588a. —-- ~.J|—Although there 1s the fullest 
power to vary settlements, the ct. will regard 
the interests of the children as the important 
element for consideration 1m varying a, settle- 
ment. Where an ante-nuptial settlement 
did not. provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
after dissolution of the marrage, declined to 
insert in the settlement a provision cnabling 
the husband te appoint a portion of the trust 
funds to a future wife & tuture children.— 
WEBSTER v. WEBSTER & WILLIAMSON, [1926] 
P. 108; 95. J. P2973; 135 L. T. 670. 

Annotation :— Distd. Scollick v. Scollick, [1927] P. 205. 


5588b. ——— ——.]—In varying a settlement the 
ct. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 49), s. 102, with regard to the tacts of the 
case & the interests of children. If on the 
facts betore the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment 
enabling children of a second marriage to 
share a settled fund with it, the ct. will create 
that power, although it is not originally 
existent in the settlement, & although its 
creation may eventually involve some pecuui- 
ary sacrifice on the part of the child of the 
first) marriaye.-—SCOLLICK 7. SCOLLICh, [1927 | 
bP. 205; 06 L. J.P. 963 187 LT. 48505 7) 
Sol. Jo. 584. 

5596. Add. Annotation :---Retd. Bosworthich vt. 
Bosworthicl:, [1926] P. 15y. 
5599. Add. Annotation :-—As to (2) Refd. Webster 
v. Webster & Williamson, [1026] P. {08. 
5600. Add. Annotation :-—Refd. Webster v. Web- 
ster & Williamson, [ly26] DP. 15. 

56038. Add. .1nnotulion :- Distd. Webb ov. Webb, 
[1v29] P. L159. 

5622. Add. Annotation :—-Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 








Cases 5623—5760a. ENGLISH AND HKMPIRE DIGEST SUPPLEMENT. 


5623. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, {1927] P. 64. 


5623a. Bond to secure annuity—-Appointment ! 
of annuity.|—A post-nuptial provision for 


5629. Add. Annotation :--As to (1) Folld. Bos- 
worthick v. Bosworthick (1926), 95 L. J. P. 
171. 


5630. Add. Annotations :—-Refd. Wehster v. Web- 





his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon her death, are post- 
nuptial settlements within Matrimonial 
Causes Act, 1859 (c. 61), 8. 5, & Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, & give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements.— 
BoSWORTHICK v. BoSworrnick, [1927] P. 


5650. Add. Annotations: 


ster (1926), 185 L.T.670; Scollick v. Scollick 
(1927), 96 L. J. P. 96. 


5648. Add. Annotation :—As to (1) Consd. Hyman 


v. Hyman, [1929] A. C. 601. 

Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198; Scollick v. 
Scollick, [1927] P. 205. 





5653. Add. Annotation :— Refd. Webster v. Web- 


ster & Williamson, [1926] P. 198. 


5674. Add. Annotation :—--Generally, Refd. Tallack 
v. Tallack & Broekema, [1927] P. 211. 

5680a. -———- —-— .|—-ALEXANDER 2. 
ALEXANDER (1929), 45 T. L. KR. 193 3 73 Sol. 
Jo. 127. 

5680b. —-— Power in favour of after-taken 


64; 95 L.J.P.171 ; 186 L.T.211; 42 T.L.R. 
719; 70 Sol. Jo. 857, C. A. 


5623b. —--— Life policy—Contingent interest in 
policy money.|-—A life policy effected after 
inarriage by one of the spouses on the life of 








the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money, is a post-nuptial scttlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), 5s. 192, to make 
orders with reference to the application of 
the policy tmoney.-- GULBENKIAN v. GUL- 
BENKIAN, [1927] P. 237; 96 L. J. P. 53; 
136 L. T. 800; 43 T. L. R. 2675; 71 Sol. Jo. 
31]. 


5624a. — -— Settlement not made in contemplation 


of marriage.|-—The expression ‘ ante-nuptial 
or post-nuptial settlements,’ in Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, does not, 
as regards the partics whose marriage is the 
subject of the decree, include a settlement. 
ot the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband.— 
HARGREAVES v. LTARGREAVES, [1926] P. 42; 


spouse & issue of second marriage —Accelera- 
tion—-Notwithstanding benefit to guilty party. | 
—The operation of a power in a marriage 
settlement for the resettlement of the trust 
funds of a surviving party to the marriage 
upon his or her after-taken spouse & the 
children or issue of his or her subsequent. 
matriage may be accelerated in the event 
of the dissolution of the marriage so far as to 
become effective without actual survivorship 
& during the lifetime of the other party. 
By varying the settlement accordingly the 
ct. may effect this acceleration for the 
benefit not merely of an innocent party but 
also for that of a guilty spouse on the basis 
(inter alia) of the interest of the children of 
the dissolved marriage, in the opinion of the 
ct. being adequately protected by the terms 
& conditions of the acceleration.—ALSTON v. 
ALSTON, [1929] P. 311; 98 L. J. P.1553; 141 
L. T. 542; 45 T. L. R. 642 ; 78 Sol. Jo. 544. 


He L. J. P. 31; 1384 L. T. 543; 42 T. Lh. 

252. 

0625a. —-~— Questions for consideration. ]|— JANION 
v. JANION (1926), [1929] P. 237,n.3 98 
L. J. P. W),n.3 141 L. T. 226,n.; 45 
TL. R. 388i, n. 

Annotations :-—Folld. Prinsep vr. VPrinsep, [1929] P. 225. 

Consd. Alston r Alston, [1929) P. 314. 


D625b. ——.]—(1) In deciding whether a 


5686. Add. Annotation :—Distd. Webb v. Webb, 
[1929] P. 159. 


5688. Add. Annotation :—Consd. Webb v. Webb, 
[1929] P. 159. 

5688a. -—— ——~—.|—By a marriage settle- 
ment the settled fund of a wife who had 
obtained a dissolution of the marriage was 
held in the absence of issue in trust, if the 





— 





settlement comes within the meaning of 
* post-nuptial settlement ’’ on the parties 
within the purview of Jud. Act, 1925 (c. 49), 
8. 192, the material question is whether the 
settlement in question is upon the husband 
in the character of husband or on the wife 
in the character of wife or upon both in the 
character of husband & wife. Mcre form is 
immatcrial. The settlement may be one in 
the strictest sense or it may be. for instance, 
a covenant to pay by one spouse to the 
other or by a third party to a spouse. What 
is material is that the settlement should 
provide financial benefit for one or other or 
both of the spouses as spouses & with reference 
to their married state. (2) In dealing with 
a settlement under the powers conferred 
by sect. 192 the ct. will not be fettered in its 
application of the settled funds by remote & 
contingent interests therein of volunteers.— 
PRINSEP v. PRINSEP, [1929] P. 225; 


5718a. Interests of 


5730a. ——— 


husband survived her, to yield him a specified 
income for a term with an absolute interest 
in a part of the corpus & subject thereto for 
her next of Lin absolutely & if the wife sur- 
vived, for her absolutely. The ct. ex- 
tinguished the interest of the husband in his 
wife’s fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extinguish their 
interest.—-WEBB v. WksB, [1929] P. 159; 
98 L. J.P. 72; 140 L. 1.592; 45 T. L. BR. 
223; 73 Sol. Jo. 174. 


5691. Add. Annotation :— Distd. Webb v. Webb, 


[1929] P. 159. 


5700. Add. Annotation :—Refd. Bosworthick v. 


Bosworthick, [1927] P. 64. 
volunteers.|—PRINSEP v. 
PRINSEP, No. 5625b, ante. 


|—TAYLOR v. TAYLOR (1926), 
161 L. T. Jo. 236. 





L. J. P. 105; 141 L. T. 220; 45 T. L. R. 5752. Add. Annotation :—Refd. Jagger v. Jagger, 


376: 73 Sol. Jo. 429 ; subsequent proceedings, 
[1929] P. 265; varied, 46 T. L. R. 29, C. A. 


Annotation :-—Consd. Alston v. Alston, [1929] P. 311. 


[1926] P. 93. 


5760a. Hearing in camera— Whether ordered— 


Question involving legitimacy.|—RoBERTSON 


Vol. XXVII.—Husband and Wife. 


v. ROBERTSON & Butt, Re Issur, ROBERTSON 
v. ROBERTSON (1928), 72 Sol. Jo. 585. 


5766. Add. Annotation :—-Folld. Gilbert v. Gilbert 
& Boucher (1927), 43 T. L. BR. 589. 


5770, Add. Annotation :—-Refd. Busworthick v. 
Bosworthick (1926), 136 L. T. 211. 

5781a. Child born before marriage.}|—In a divorce 
suit, to which only the husband & wife were 
parties :—Held: an order giving to the 
husband custody of the child of the parties 
born before the marriage must be refused, as 
the ct. was not competent to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act, 1926 
(c. 60).—-BEDNALL v. BEDNALL & SHIVUS- 
SAWA, [1927] P. 225; 96 T. J. P. 1503; 137 
L. T. 632; 43 'T. lL. R. 599; 71 Sol. Jo. 453. 

Annotations: — Folld. Green v. Green, [1929] P. 101. Refd. 

Jones v. Jones (1929), 98 L. J. P. 74. 

5781b. -]—The ct. has no jurisdiction to make 
an order for custody in divorcee proceedings, 
in the case of a child of the parties who was 
born before their marriage & had not been 





declared Jeyitimate, im aceordance with 
Legitimacy Act, 1926 (c. 60). The word 
“children” in Jud. (Consolidation) Act, 


1925 (c. 49), s. 193, means legitimate children. 

Petitioner was given the “ care & control ”’ 
of the child by a direction of the ct., made 
under the general jurisdiction of the High 
Ct. in respect of infants.—GkEEN 1. GREEN, 
[1929] P. 101; 98 J..J.P.58; 140 lL. T. 93 ; 
sub nom. G.v. G., 45 'T. L. RR. 7: 73 Sol. Jo. 


111. 

Annotation :— Folld. Jones 7. Jones (1929), 98 L. I. VP. 74. 

5781c. 8. P. JONES v. JONES (1929), 98 L. J. VP. 
74; 140 L. T. 647; 45 VT. L. R. 2923 73 
Sol. Jo. 192. 

5781d. To vary order of magistrate made under 





Guardianship of Infants Acts.|—VIUuon >». 
VIGON & Kouotrnur, [1929] BP. 245; 141 
L. 'T. 2938; 93 5. P. 112. n., C. A. 3 subsequent 


proceedings, 14] L. T. 610. 

5781e. --—.]-- VIGoN v. VIGON & KUTI'NER (1929), 
141 L. T. 610; 45 T. L. BW. 6413 03 5S. P. Jo. 
5624; 27 LL. G. R. 7665 previous proceedings, 
[1929] P. 245, C. A. 

9792a. Father’s disobedience to decree for 
restitution of conjugal rights.|—-There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 





of adultery, the wife was, in view of all 


Cases 5'760a—5995a. 


should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.—W. v. W.. [1926] P. 1113; 95 
L. J. P.56; 135 L. T. 383; 42 T. L. R. 470. 


5802a. Discharge of inchoate order.|—VIGON 
v. VIGON & Kurrner, [1929] P. 245; 141 
L. T. 293 ; 98 J. P. 112, n., C. A. 3 subsequent 
proceedings, 141 L. T. 610. 

5957a. .|—Process of sequestration in 
the Divorce Ct. is governed by Matrimonial 
Causes Tiules, 1924, r. 79 (a), & not by 
R. S. C., Ord. 43, r. 6. According to the 
former a writ of sequestration is a remedy 
for non-payment of a sum of money at the 
time appointed, & is appropriate to the case 
of non-payment of an instalment of alimony. 
If it as contended that the issue of the writ 
would be futile or unreasonable by reason of 
{he absence of available assets, the onus les 
upon the party against whom relief is sought 
to establish that fact.- CAPRON uv. CAPRON, 
[1927] P. 243; 96 L. J.P. 151; 137 LT. 
568; 43 T. L. 1. 6675 71 Sol. Jo. 711. 

5959. After this case add 
* ——,}—See, also, Exmcution, Vol. XXL, 
p. 591, Nos. 1751 -1758.’ 

5968. Add. Annotations -—-As to (1) Refd. Allison 
v. Allison, 1927] P. 308 : Burrowes v. Bur- 
rowes (1929), 141 L. T. 201. 

5980. Add. Annotation :~-Consd. DBiurrowes v. 
Burrowes (1929), 141 L. T. 201. 

5993. Add. Annolation :- Refd. Fanshawe v. Fan- 
shawe, [1027] P. 238. 

5995a. —-— Restraint from receipt of dividends— 
Until payment of costs.]- -A wife was granted 
a decree of judicial separation on the ground 
of her husband’s cruelty in an undefended 
petition, & an order for permanent alimony 
for herself & ber four children was made at 
the rate of £950 a year. The husband had 
capital of at Jeast £40,000. When each 
instalment of alimony became due he adopted 
an attitude of passive resistance, & on three 
successive occasions she secured payment 
only by execution on her husband’s house- 
hold effects, & on one occasion she secured 
a charging order on certain of his securities 
for the payment of a monthly instalment 
accrued due. Therefore she applicd for an 
order to secure, under the control of the ct. 
or of a receiver, sufficient of the husband’s 











welfure;: (2) the wife, as innocent 


PART XIII. Bea? 22, SUB-SECT. 6. 


(a). 


sa. Children removed from juris- 
diction—Order valid according to law 
of place of residenre.]—Where the hus- 
band is domiciled in Alberta at. the time 
an action for divorce is begun, the 
Supreme Ct. of Alberta has jurisdiction 
in such action to make an order award- 
ing the custody of the children to the 
mother, even though they have been 
removed by the father to a foreign 
State & are residing therein at the 
time of the appln. for the order: & will 
where the merits warrant it. inake such 
an order provided it appears that 
under the laws of said State the order 
wil be recognised as vahd by the cts. 
thercof.—GoFORTH v. GOFORTH, [1929 | 
1D. L. R. 58; [1928] 3 W. W. RR. 483. 
—CAN. 


PART XIII. SEU: ris SUB-SECT. 6.— 


sh. Guilty wife.|—Although in a 
husband’s action for divorce he was 
found entitled to a decree on the ground 


the circumstances, given the custody 
of the children & maintenance for them 
& berself dum sola et castu vicerit. ~- 
LILLIE v. LinLik, [1926] 1 DD. L. RR. 


866; [1926] 1 W. W. Kh. 298; 20 
Sask. L. IR. 442.—CAN. 

PART XIII. peat 22, SUB-SECT. 6.— 
- (Cc). 

5791 i. Intcrests of children -- & 


purents.|—A wife obtainod a decree of 
divorce for adultery in an action which 
also contained a conclusion for the 
cuntody of the two pupil children of the 
marriage. The Lord Ordinary, rogard- 
ing the question solely from the point 
of view of the children’s welfare, 
awarded the custody to the father :— 
Held: (1) Guardianship of Infants Act, 
1925 (c. 45), 5. 1, recognised & pra- 
cecded upon the eaistence of rights & 
preferences in the spouses to the cus- 
tody of their children, & its effect was 
not to abolish thuse rights & pre- 
ferences, but to provide that they 
should not be enforced if the result 
would be adverse to the children’s 


RNA 


spouse, had a primary claim to the 
custody of the children; (3) on the 
facts she was, from the point of view 
of the children’s welfare, as suitable 
a guardian as the father.—HUME v. 
HuMgE, [1926] S. C. 1008.—-SCOT. 


PART XIII. sae ae SUB-SECT. 6.— 


p i. — -—— ——-.]— Adultery by a wife 
ought not to be regarded for all time 
& under all circumstances as sufficient 
to disentitle her to access to or even 
to the custody of the childre:. The ct. 
will have regard to the particular cir- 
cumstances of each case, always bear- 
Ing in mind that the benefit & the 
interest of the infant 1s the paramount 
consideration, —BOLTON wv. LBOLTON, 
[1928] N. Li. L ht. A473. N.Z. 


PART XIII. seta as SUB-SECT. 3.—- 


c i. -——.]-——An order for wnterim ali- 
mony may be enforced by execution.— 
McCtusky v. McoCuusky, [1925] 2 
W. W. R. 649.—CAN. 


Cases 5995a—6098. 


5995b. -——— 


6006a. -—----- 


6012a. 


6026a. 


6042a. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


capital from which payments of the monthly | 6080. Add. Annotations :—Mentd. Jacobson  v. 


instalments could be made to her as they 
became due. The judge held that owing 
to a defect in the matrimonial law the ct. 
had no power to grant the relief asked for. 
The summons must be dismissed, but the 
husband would pay the wife’s costs :—Held : 
under the law as it now stood, the husband 
could not be treated as in contempt with 
regard to future payments, but as he was in 
contempt as regards past payments & had 
expressed an intention to disobey the order 
for alimony as regards future payments, the 
ct, while not overstepping the proper 
limitations with regard to future payments, 
would make an order restraining him from 
receiving any dividends in respect of invest- 
ments to the extent of £395 16s. 8d., being 
the amount of the arrears of alimony & costs. 
directing that the solr. of resp. should receive 
the dividends & pay the same to the 
petitioner, & would give liberty to apply in 
chambers in regard to future arrears. BUk- 
ROWES v. BuRROWES (1929), 14L L. T. 201; 
45 T. L. R. 401, C. A.s reversing S.C. sub 
nom. B. v. B., 73 Sol. Jo. 334. 


Until payment of alimony. 
BuRROWEsS vv. BURROWES, No. 5995a, ante. 








6005. Add. Annotalion :- Refd. Fanshawe v. Fan- 


shawe, [1927] BP. 238. 


6006. Add. Annotation :—~Refd. Fanshawe v. Fan- 


shawe, [1927] DP. 238. 


!—-The ct. will interfere by way 
of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente lite, when 
the amount of the latter has been fixed & an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at. 
a future date.— FANSHAWE v. FANSHAWE, 
[1927] P. 238; 96 L. J. P. 1333 1387 L. Tb. 
496; 43 T. L. R. 666; 71 Sol. Jo. 762. 








6011. Add. Annotation :—Refd. Fanshawe v. Fan- 


shawe, [1927] P. 238. 


—--—,|—-FANSHAWE v. FANSHAWE, No. 
6006a, ante. 


——-.|——-Petitioner, in 1919, went 
through a ceremony of marriage with resp. 
In 1923 resp. was convicted ot bigamy, she 
having been lawfully married to A. on 
Dec. 26, 1905, which marnage was. still 
subsisting. The ct. pronounced a decree 
nisi of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute atter the expira- 
tion of one month.—OSBORN v. OSBORN 
(OTHERWISE IVIL) (1926), 70 Sol. Jo. 388. 


Application for substitution of alterna- 
tive decree—Judicial separation.|—Circum- 
stances in which such application was granted. 











6081a. —--— 


Frachon (1927), 138 L. I’. 386; Salvesen (or 
von orang) v. Austrian Property Adininis- 
trator, [1927] A. C. 641. 

.j|-—R. v. Lerescur (1887), 56 
L. J. M. GC. 185; 35 W. R. 805, D.C. 





6085a. Only one justice present throughout hearing 


-—Validity of proceedings.|—On the hearing 
by justices of an application by a wife under 
Summary Jurisdiction (Separation & Main- 
tenance) Acts, 1895 to 1925, for a maintenance 
order, on the ground of her husband’s wilful 
neglect to provide her with reasonable 
maintenance, there was an adjournment, 
after four justices had heard evidence. At 
the resuined hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & they made an order 
against the husband :—J/eld: the  pro- 
ceedings were rendered null & void by there 
being present throughout. only one justice, & 
the matter must go back to the justicces.— 
LEWIS v. LEWIs (1928), 92 J.P. 88: 72 Sol. Jo. 
369; 26 1. G. Th. 323. 


6085b. Power to make applicant elect—Summons 


containing several grounds of complaint.|— 
Where a summons under Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925, claiming an order for main- 
tenance, non-cohabitation, & custody, con- 
tained two of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent cruelty, 
either ot which, if established, would justify 
such an order being made, the justices have 
no right to put appct. to her election upon 
which ground only she will proceed. Both 
must be disposed of.~--TYRRELL v. ‘TYRRELL 
(1928), 138 L. TN. 624; 92 J. P. 45; 26 
L. G. R. 188; 28 Cox, ©. C. 485, D. C. 


6088. Add. Annotation :—Refd. Diggins v. Digyins 


(1926), 43 T. L. BR. 37, 


6094a. —---- -—--—- Traveller—Wife living with 


mother by consent. |— A wife, whose husband 
was a traveller, by the tacit: consent of both 
of them, lived with her mother. At the hear- 
ing of her summons on which she was granted 
a maintenance order on the ground of her 
husband's desertion, evidence was given to 
the effect that he had sent: her money from 
time to time, & that for the six weeks pre- 
ceding the issuc of the summons such money 
had in fact exceeded the 15s. a week ordered 
by the justices. Marital relationship had 
also taken place shortly before the issue of 
the summons. On an appeal by the husband 
against the order:—-Held: there was no 
evidence of desertion, particularly in view 
of the tacit consent of both parties that the 
wife should live with her mother, & the 
justices were wrong in making the order 
they did make.—GRAbEFF v. GRAEFF (1928), 
93 J.P.48; 27L.G. R.6, D.C. 


—Rocu v. Rocw (1926), 161 L. T. Jo. 395. 


PART XIII. SECT. 24, SUB-SECT. 1. 

5996 i. As to what matters granted-— 
Restraint from molestation.| -The ct. 
has jurisdiction, jn an undefended suit 
brought by a wife for Judicial separation 
or alternatively for divorce, to grant 
an injunction restraining resp., until the 
hearing of the suit, from molesting 
petitioner by going to & remaining in 
petitioner’s house.—MULLENS v. MUL- 
LENS, (1928) V. L. BR. 55; [1928] 
Argus L. h, 6.—AUS. 


PART XIII. SECT. 25, SUB-SECT. 4. 


sd. Decree in undefended divorce 
actwon- -Decree in absence liahle to sus- 
pension. |—-Held : a decree in an un- 
defended action of divorcee, was a 
decree in absence to which Ct. of 
Session (No. 1) Act, 1838, s. 5, applied, 
& it was, therefore, competent to bring 
&® suspension of such decree.—CuN- 
NINGHAM v. CUNNINGHAM, [1928] S. C. 
(Ct. of Sess.) 790.—SCOT. 


6098. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 1389 L. T. 416. 


PART XIII. Ett SUB-SECT. 2. -— 


6098 i. Iicfusal to cohabit --~A fter 
temporury separation.|]--A husband & 
wife agreed to scparate immediately 
after their marriage until the husband, 
a constable in the Royal Ulster 
Constabulary, had sufficient length of 
service to permit hiin to support his 
wife. When the agreement expired 
the hnshband refused to cohabit with 
his wife & refmreed & naclantad tao 





Vol. XXVII.--Husband and Wife. Cases 6099a—6192a 








6099a. Occupation of separate rooms.}]—- 
A wife who continued to live in the same 
house as her husband & to take meals with 
him, applied for a summons for alleged 
desertion on the grounds that he treated her 
as nothing more than a servant, & insisted 
on their having separate rooms, & had refused 
to cohabit with her. The summons was dis- 
missed :—Held: the justices had rightly 
dismissed the summons.—STEVENS v. STEVENS 
(1929), 93 J. P. 120; 27 1. G. BR. 362, D. C. 

6124a. Termination of separation agreement. - 
On bankruptcy of husband.|—-DrEwE v. DEWR, 
SNOWDON v. SNOWDON, No. 595a, ante. 


6124b. —-—— Failure to continue payments under 
separation agreement.|—-By an agreement of 
separation a husband undertook to pay his 
wife 17s. 6d. a week by way of maintenance, 
& the wife undertook that she would not by 
any means whatsoever endeavour to compel 
the husband to allow her any alimony or 
maintenance other than the above sum ot 
17s. 6d. a week. On the husband failing 
to continue payments under the agreement, 
the wife took out « summons under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925 for an order against, her 
husband, on the ground that he had wilfully 
neglected to provide reasonable maintenance 
for her & her infant child. The justices 
dismissed the summons, holding their juris- 
diction was ousted by the undertaking of the 
wife, & the proper forum for her claim was 
the county ct.:—HAHcld: «us the payments 
under the agreement had not been main- 
taincd by the hushand, the justices had 
jurisdiction, &, if a case of wilful neglect were 
proved, to make an order, at any rate for an 
amount not exceeding 17s. Od. a week.— 
McCREANNEY v. MCCREANNEY (1928), 158 
L. T. 671; 92 J. P. 44; 26 L. G. BR. 185, 
D.C. 

6124c. ~—- -.]--FLETCHER v, FLETCHER (1928), 92 
J.P. 94; 26 L. G. BR. 398, D. C. 


6124d. --— ~- Must be neglect amounting to mis- 
conduct.| -Before an order for maintenance 
can be made by justices on the ground of 
wilful neglect to maintain, the husband must. 
be proved to have been guilty of such wilful 
neglect as amounted to misconduct.—JONES 
v, JONES (1929), 46 T. L. R. 33; 93 J. P. Jo. 
678; 27 L. G. R. 771, D.C. 


6147a. Refusal of wife to live with husband — 
Without good reason—Effect of.|—Under 
Sunmary Jurisdiction (Married Women) 
Acts, 1895 (c. 39), & 1925 (c. 51), the ct. will 
find great difficulty in granting a wife’s 
application for maintenance where she has 
disclaimed her proper obligations to her 





maintain her:—Hel“é: the husband 548; [1926] 1 W. W 
had deserted the wife.—TIMONEY ov. Man. L. R. 412.—CAN 


TIMONEY, [1926] N. 75.—IR. 


PART XIII. SECT. 27, SUB-SECT. 2.— 6121 iii, ——-- 





6179a. ——-.] 


6191a. 


6192a. 





husband & has without good cause refused 
to hve with him. —- WHATHERLEY Uv. 
WEATHERLEY (1929), 46 T. L. R. 28; 73 
Sol. Jo. 730; 93 J. BP. Jo. 678, D. C. 


6161. Add. Annotation :—Consd. Price v. Price 


(1927), 43 T. L. RB. 609. 


6164a. — ---- --,}-—.A complaint by a wife 


against her husband for wilful neglect to 
maintain her or her infant child need not, 
under Summary Jurisdiction Act, 18418 (c. 43), 
s. 11, be brought within six months from the 
time when by such neglect he caused her to 
live separately & apart from him, inasmuch 
as by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 51), s. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
& live separately & apart from him.—PRICE 
v. Prick (1927), 43 T. L. RR. 609; 71 Sol. Jo. 
432, D.C. 





A. wife’s right to claim & obtain 
an order for maintenance from a bench of 
justices under Surnmary Jurisdiction (Separa- 
tion & Maintenance) Act, 1925 (c. 51), is not 
necessarily barred by a deed of separation 
Which makes an allowance for her mainten- 
ance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right.—Diauins v. Dracins, [1927] P. 88; 
96 1.7. P. 14; 1386 L. T. 2245 90 J. P. 208 ; 
43 T. L. KR. 37, D.C. 


Annotation :—Refd. McCreannoy v. MeCreanney (1928), 135 
L. T. 671. 


6188a. Power of magistrates. To make applicant 


elect-—Summons containing several grounds 
of complaint.|—TyreeLL v. TYRRELL, No. 
GOS5b, ale. 


-——— What amounts to—Cross- 
examination of husband.| -Where a_ wife 
seeks a separation & maintenance order on 
the ground of her husband’s desertion, & 
the only evidence given is that of the husband 
& the wife, then the husband’s evidence in 
cross-examination may be corroboration of 
her evidence so as to justify the Justices 
in making an order.——WILLIAMS v. WILLLAMS 
(1928), 93 5.2.32; 27L.G. R. 4, D.C. 


Statement by probation officer-— 
Otherwise than as witness.]|—In a case in 
which a wife summoned her husband for 
desertion the justices adjourned the hearing 
with a view to the probation officer using 
his good offices to effect a reconciliation. At 
the resumed hearing he informed the ct., not 
as a witness, that his efforts had been fruit- 
less, & in the course of his statement expressed 
a favourable view as to the character of the 
husband. The justices refused to make an 
order, & on the wife’s appeal it} was urged 











RN. 199; 85 during separation—Or provide hone | 


Applt., the husband, had, while 


6121 ii. J—T. 0. GARDNER intoxicated, threatened his wite, & she 
(Ont.) (1927), 47 Can. Crim. Cas. 180.— left home, being in fear of him. Sub- 
CAN 


sequently she wrote sugeesting recon- 


—An order Ciliation, but the letters were une 


J ry ry 2 ry 

i <> Cthildparn? answered. The husband contributed 
under Wives & Children ret ease nothing to her support except a sum 

6121 i. Persistent cruelty --- What & Protection Act, 5. M. 1913, ¢, 206, 


amo oem : : 88. 8, 9. based on a finding of * per- 
on He ae , sey wel rb whe reflected sistent cruelty,’? upheld.—NEILSON »v. 

wifo’s chastity & questioned NE 98] 2D. ts. 1. 7762 [1928] 
the peter ty. of their child, displayed l wow ete es 37 Man_ I 7. 337, back or support her. On these facts 


indifference to her physical welfare, Cc 
threatened to put her out of the boune AN. 
& to do her bodily harm & actually 


of 10s. & ber tram fare to Adelaide, &, 
almost eight, months after she had 
left him. definitely refused to take her 


the magistrate granted relief for neglect 
to muintams, but refused to grant 
relief tor desertion op the ground 


assaulted her, although not severely, PART XIII. sacha ee SUB-SECT. 2.--- inentioned above:—ZJ/eld: desertion 


on two isolated occasions :—Held: 


should have been found by the special 


guilty of persistent cruelty.—McKIER- 6126 i. Causing to leave & liveapart— magistrate. --MORGAN v.. MORGAN 
NAN v. MCKIERNAN, [1926]1 D. L. R. Husband's failure to pay allowance [1927]. A. S, R. 140.—AUS. 


Q11 


6230a. 


6233a. 


that the justices’ minds were biased in favour 
of the husband by the probation officer’s 
improper & unsolicited testimonial :—Held : 
the justices were entitled to come to their 
decision on the evidence. The note of the 
proceedings contained no reference to any 
observations by the probation officer & nc 
extraneous evidence should be allowed in 
the Div. Ct.—PEARCE v. PEARCE (1929), 
J.P. 64; 271. G. R. 364, D. C. 


6217a. Adjourned hearing before different justices 


-—Only one justice present throughout whole 
hearing—Validity of proceedings.|—-LEwIs v. 
LEwis, No. 6085a, ante. 


Attachment of husband’s income 
Discharge of maintenance order.]|—Whcere 
# maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
has been discharged on the ground of the 
wile’s adultery, she may nevertheless enforce 
payment of arrears accrued due down to the 
date of discharge & obtain an order for the 
attachment of her husband’s income. Such 
an order is not an order “ under this Act ”’ 
within Summary Jurisdiction (Marricd 
Women) Act, 1895, s. 6.—OUTERBRIDGE v. 
OUTERBRIDGE, [1927] 1 K. B. 368; 96 L. J. 
K B. 74; 136 L. T. 303; 90 J. P. 204; 43 
T. LR. 3835 70 Sol. Jo. 1118; 28 Cox, C. C. 
281, D.C. 


Made in Dominion—Maintenance 
Orders (Facilities for Enforcement) Act, 1920 
(ec. 33).)—-A married woman obtained in a 
police ct. in Australia a maintenance order 
against her husband ordering him to pay 
£5 10s. per week for her & her child’s mainten- 
ance. An application” was subsequently 
made by her to a ct. of summary jurisdiction 
in England under the above Act to confirm 
that order us against her husband who was 
resident in England. Upon that application 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per week, 
i.€., £2 for the married woman & 10s. for the 
child, in lieu of £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39) :-—-Held : (1) the justices had power to 
state a case for the opinion of the K. B. Div. 
on the question whether they were right in so 
deciding ; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit. the 
amount payable to the sum prescribed for 
orders made under the above Act of 1895. 

(3) The expression ‘‘ Summary Jurisdiction 
Acts’’ in sect. 7 of the above Act of 1920 
does not include Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39) (Avory, 
J.).—-PEAGRAM v. PEAGRAM, [1926] 2 K. B. 
165; 95 L. J. K. B. 819; 1385 L. T. 483; 90 
J. P. 186; 42 T. L. R. 580; 70 Sol. Jo. 
670; 28 Cox, C. C. 218, D.C. 











6236. Aiter’' this case add ‘‘ See, now, Criminal 


Justice Administration Act, 1914 (c. 58), 
s. 82 (1).” 


6241a. After this case add **-——- ——-~ ‘ 





See, now, Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 51), 8. 2 (2).’’ 


6242a. 


| 6250a. 


6250b. 


6250d. 


Cases 6192a—6251a. KNGLISH AND EMPIRE DIGEST SUPPLEMENT. 





Effect of—On right to recover arrears 
of maintenance.]|—-OUTERBRIDGE v. OUTER- 
BRIDGE, No. 6230a, ante. 


6250. Add. Annotations :—As to (1) Apld. Outer- 


bridge v. Outerbridge (1926), 90 J. P. 204. 
Refd. Peagram v. Peagram, [1926] 2 K. B. 
165. 








-——.|]—-Observations upon the 
administration of the jurisdiction conferred 
on justices by Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), 5. 7, as amended 
by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 51), 8. 2, to dis- 
charge a maintenance order on proof of the 
wife’s adultery.—-BROADBENT v. BROADBENT 
(1927), 43 T. L. R. 186, D. C. 


-—_— Time for application.|--~ 
A complaint under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39). s. 7, that 
a married woman has committed adultery, 
is subject to the six months’ limitation imn- 
posed by Summary Jurisdiction Act, 1848 
(c. 43), 8. 1]. 

A wife obtained an order for separation & 
an allowance in 1922. In 1926 justices pur- 
ported to discharge the order by reason of 
adultery of the wife found by them to have 
been committed in 1915 :—Held: the justices 
had exceeded their jurisdiction.—WALLER v. 
WALLER, [1927] P. 154; 96 L. J. P. 585 136 
L. T. 512; 43 T. L. R. 285; 71 Sol. Jo. 
2323; 28 Cox, C. C. 329, D.C 








Annotation :—Refd. Dutch v. Dutch (1928), 45 T. L. BR. 33. 











|—A husband, in 
secking the rescission of a maintenance order 
on the ground of the wife’s subsequent 
adultery, must make his complaint within 
six months of the alleged act of adultery. or 
within six months of his knowledge, or his 
means of acquiring the knowledge, of the 
alleged act.—DutTcH v. DurcHu (1928), 98 
L. J.P. 44; 140 L. T. 96; 92 5. P.197;3; 45 
T. L. R. 335; 72 Sol. Jo. 796. 


Particulars of adultery.!— 
A wile had obtained an order under Summary 
Jurisdiction (Separation & Maintenancc) 
Acts, 1895 to 1925, that her husband should 
pay her 30s. a week by way of maintenance. 
The order did not contain a non-cohabitation 
clause. Subsequently the husband took out 
a summons asking that the order for main- 
tenance should be discharged, on the ground 
that the wife had committed adultery. The 
husband gave evidence that, since the date 
of the maintenance order, his wife had given 
birth to a child, & of non-access on his part. 
This was the only evidence of adultery. 
The justices found that the wife had committed 
adultery, & discharged the weekly order for 
maintenance :—-Held : (1) the evidence of the 
husband of non-access to bastardise his child 
was not admissible, & the justices’ order dis- 
charging the maintenance order must be 
set aside ; (2) in proceedings under Summary 
Jurisdiction (Separation & Maintenance) Acts, 
1895 to 1925, if there is a charge of adultery, 
the act or acts of adultery should be specified 
with particulars, if possible, of the place where, 
the time when, & the name of the person with 
whom it is alleged the adultery has been 
committed.—-Boston v. Boston (1928), 138 
L. T. 647; 92 J. P. 44; 26 L. G. R. 183. 











6251a. Revival of order.}|—-(1) A separation order 


granted to a wife, & made under Summary 
Jurisdiction (Married Women) Act. 1895 


Vol. XXVII.—Husband and Wife. Cases 625la—6300a. 


(c. 39), s. 5, upon cause being shown upon 6255a. 





———.]—-PRATT v. PRATT, No. 6251a, 


fresh evidence to the satisfaction of the ct., ante. 
if the order has been discharged by the 6271. Add. Annotation :—Refd. Mart v. Mart, 
justices, may be revived by them under [1926] P. 24. 


ea Justice Administration Act, 1914 ee Beek : 
58), 8. 30 (3). (2) A finding of adultery 6272. Add. Annotation :--— Distd. Peagram v. Pea 


rain, [1926] 2 WK. B. 165. 
eet a wife by justices is not conclusive, 7 | i : 


whereas a subsequent finding by a judge ot 6275a. ~~ Order made 1 Dominion.]—Pua- 
the High Ct., that the adultery alleged was GRAM tv. PEAGRAM, No, 6233a, ante. 

not committed, is conclusive. Sucha finding 6283a. - —.]|—Pmkarce v. PEARCK, No. 6192a, 
by a judge of the High Ct. is a new fact, & | ante. 

the nature of his finding is also a new fact, 6300. Add. Arnotation:—Distd. Fletcher — v. 
& both these facts are ‘‘ fresh evidence ’’ Kictcher, [1928] P. 20. 


within the statutes.—-PRATT v. PRATT (1927), 6300a. ——— 
96 L. J. P2128; 1387 1. T. 491; 43 T. L. R. : 





Wife’s appeal.|— A wife who has 


goes ea ate failed in her application before justices for a 
523; 71 Sol. Jo. 433 5 28 Cox, C. C. 413. maintenance order on the ground of her 
6252. Add. Annotations :—Refd. Colchester v. husband's desertion, is not entitled to an 
Peck (1926), 185 LL. T. 32; KR. v. Copestake, order against her husband for security of the 
Ex p. Wilkinson (1926), 90 J. P. 191. costs of her appeal against the justices’ 
6255. Add. Annotations :—Refd. Colchester v. decision.-- FLETCHER v. FLETCHER [1928] P. 
Peck, [1926] 2 K. B. 366; R. v. Copestake, 20; 97 4.0. P21; 188 1.72135; 91d. P. 208 ; 
Ex p. Wilkinson, [1927] 1 K. B. 468. AAT... R18: 71 Sol. Jo. 846. 
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Cases Ya—25d. 


ENGLISH AND EmprIire Digest SUPPLEMENT. 


INCOME TAX. 


Part I|——Administration. 


SUB-SECT. ].---IN GENERAL (Vol. XXVIIL., p. 5). 
Add the following case :— 


9a. Delivery of lists by person in receipt of income 
belonging to others—Duty of bank.] — A.-G. 
v. NATIONAL PROVINCIAL BANK, Lrp. (1928), 
44T. L. R. 701. 

10. Add. Annotation :—Refd. Pickford v. Quirke, 


Pickford v. 1. R. Comrs. (1927), 138 I. TL. 500. 


Sect. 1.--APPLICATION OF SCHEDULE (Vol. 
XXVITL., p. 6). 


Add the following case :— 


11a. General rule.|-—(1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, & the test 
in regard to liability to tax under Schedule A. 
is not whether the person taxed had an 
independent ownership of the property, but. 


whether he had profits & gains in respect of 
his occupation. 

(2) A person who by a will is given a right 
of residence in a house rent free so long as 
he wishes, & who is in residence during the 
year of assessment, is assessable to income 
tax for that year under Schedule A. in respect 
of his beneficial occupation ; & the amount 
at which he is assessed must be included in 
a return of the total income for super tax 
purposes in the following year. 

(3) When the right of residence is given to 
two persons jointly, it is for the Special Comrs. 
to fix‘the proportion of the total assessment, 
applicable to each person, &, when such a 
finding has been made, it should be accepted 
in any higher ct.—SHANKS v. INLAND 
REVENUE Comrs., [1929] 1 K. B. 3842; 98 
L. J. K. B. 341; 140 1. T. 157: 73 Sol. Jo. 
76; 45 T. L. R. 28; 14 Tax Cas. 249, C. A. 

.{nnotation -—Consd. Sutton vr. Inland Kevenue Comrs. 
(1929), 46 T. L. Re 565, 


Part I1.—-Schedule A. 


13. Add. Annotations : —Generally, Refd. Glenboig 
Union Fireclay Co. v. I, R. Comrs. (1922), 12 
Tax Cas. 427; Naval Colliery Co. (1897), Ltd. 
v. 1. mR. Comrs, (1928), 138 LL. T. 593; Ormond 
Investment Co. vr. Betts, [1928] A. C. 143. 
Add. Annotation :-—As to (1) Consd. Shanks v. 
1. R. Comers., [19290] 1 K. B. 342. 


24a. Right of residence given to more than one 
person.|——-SHANKS v. INLAND REVENUE 
Comrs., No. lla, ante. 


25a. Annual value- House let in apartments. |— 
Where a house or tenement is let in different 
apartments or tenements & occupied by two 
or more persons severally, the annual value, 
under 1918 Act, Schedule A., No. VII., 
r. 8 (¢c), is the aggregate of the hypothetical 
rack rents of the separate tenements, & not 
a hypothetical rack rent for the whole payable 
by one who would then sublet its separate 
tencments for the sake of profit.---WILLIAMS 
v. SANDERS, [1927]2 KK. B.498; 96L. J. 1. B. 
912; 1387 L. T. 820; 48 T. L. R. 663; 11 
Tax Cas. 673. 

Annotation :~-Refd. Kkmbicton v. Norwich Union Lite Insce. 
Soc., Norwich Umron Life Inpsce. Soc. o. Embleton (1927), 
11 Tax Can. 681. 

25b. —--~— Blocks of flats.|]—-- Certain premises con- 

sisted of a number of blocks or buildings, 
each containing a number of self-contained 
flats which had separate entrance doors 
from the public staircase. The rents pay- 


15. 


PART II. SECh: 2, SUB-SECT. 1. 

25 ii. motte .+-—The Finance 
Acts contain in exe oh year, except in 
years of revaluation, a provision that 
the annual value of property which 
has been adopted for the purpose of 


Income tax under Sched. A. for one 
year shall be taken as the annual value 
of that property for the same purpose 
for the next yeur :—-Held : 
vision does not preclude an increase 
in the assessment or an additional first 


able by the tenants included the payment. 
of rates & taxes & the maintenance, lighting 
& cleaning of staircases & the performance 
of various other services by the landlord: 
Held: (1) in accordance with 1918 Act, 
Schedule A., No. VII., r. 8 (c), one assessment 
must be made in respect of each block or 
building, & not a separate assessment in 
respect of each flat; (2) the allowance for 
repairs must also be made in respect of each 
building in accordance with Schedule A., 
No. V., r. 7; (3) the premises not. being let. 
at rack rent, in estimating the annual value 
the payinents made by the owner for rates, 
etc., in the preceding year were to be 
excluded, as provided by Schedule A., 
No. IV., r. 1.—NoRWIcCH UNION LIFE 
INSURANCE SOCIETY v. EMBLETON, EMBLETON 
v. NORWICH UNION LIFE INSURANCE SOcIRTy 
(1927), 187 L. T. 415; 11 Tax Cas. 681. 


Annotation :-—Generally, Refd. Wiliams v. Sanders, [1927] 
2K. B. 498. 


Premium paid for lease.|—Held: the 
comrs. were entitled, in determining the 
annual value of premiscs, the lease of which 
had been assigned to applt., to take into 
account the premium originally paid by the 
assignor for the Icase, plus intcrest thereon.— 
Davigs v. ABBOTT (1927), 11 Tax Cas. 575, 
C. A. 


25d. Gross value-—Whether property included in 


25¢. 





ussessment under Income Tax Act, 
1918, 8. 125, where the original asess- 
ment is found not te have nicluded the 
whole annual value.—INLAND REVENUE 
COMRS. v. DICKSON, [1928] 8S, C. (Ct. 
of Sess.) 742.—SCOT. 


this pro- 


28. 


29. 


36a. 


37. 


50a. 


51. 


54. 


58a. 


PART II. SECT. 2, SUB-SECT. 6. 


valuation list—Property in occupation of 
Crown—-Computed annual value entered as 
ratable value in valuation list.) Lewis v. 
liay (1927), 11 Tax Cas. 7238. 

Add. Annotation :— Consd. Salisbury House 
Ustate v. ry (1929), 98 L. J. K. B. 722. 
Add. Annotation :-—Refd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 


we ee 
e 








Resp. board, which was con- 
stituted for the regulation & improvement 
of the navigation of the upper portion of a 
firth, was authorised to levy shipping duces. 
& these dues were its sole revenue :—lHeld : 
as the dues did not. arise from “ property in 
lands, tenements. hereditaments, & herit- 
ages,’ the board was not liable to be assessed 
in respect of them to income tax under 
1918 Act, Schedule A., No. JIL, ro 3.— 
INLAND REVENUE Comes. ». FORTH CoN- 
SERVANCY Boarn, [1929] A. GC. 2185 9s 
L. J. PLC. 84: 140 L. T. 251: 93 5. P. 97 : 
45 T. lL. RK. S83 27 1a. G. R. 167, He d.. 
Add. Annotation :---Distd. T. R. Comrs. 1. 
Korth Conservancy Loard, [| 1O29] A.C. 213. 
—-— Blocks of flats.]-—-Norwicu UNION LIre 
INSURANCE SOCIETY v. EMBLETON, EMBLETON 
v. NORWICH UNION LIFE INSURANCE SOCIETY, 
No. 25b, ante. 

Add. Annolutions :—As to (2) Apld. I. it. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Seottish Woollen 
Technical College, Galashicls v. I. R. Comrs. 
(1926), 11 Tax Cas. 139. Consd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 11 Tax Cas. 
271. Refd. Chesterman +. Taxation Federal 
Comr., [1926] A. C. 128. Generally, Refd. 
I. R. Comrs. v. Falkirk Temperance Cafe 
Trust (1926), 11 Tax Cas. 353: LL. R. Comrs. 
v. Peeblesshire Nursing Assocn. (1926), 11 





Tax Cas. 385; 1. R. Comrs. «7. Yorkshire 
Agricultural Soc. (1927), 14 Te. b. Re 59; 
General Medical Council vr, ti. Comrs., 


Enghsh Branch Council of General Medical 
Council v. Same (1028), 97 J. J. K. B. 578. 
Mentd. Martin v. Lowry, Martin ev. Ll. lh. 
Comrs., [1926] 1 K. B. 550; Re Williams, 
Public ‘Trustee v. Williams, [1927] 2 Ch. 283 ; 
Adarnson v. Melbourne & Metropolitan Board 
of Works, [1929] A. C. 142; Re Grove- 
Grady, Plowden v. Lawrence, |1929] J} Ch. 
D57. 


Add. Annotation :—.41s to (1) Apld. Salisbury 
aoe Kstate v. Fry (1929), 98 L. J. K. B. 
22. 


Convalescent home for members of 
friendly society.|--An unregistered friendly 


Conservancy board.|—A  con- SCOT. 


Rervuncy board was established by 


statute to keep a river in a navigable 
condition & to control the navigation 
arc ble it 

n o enable it to carry out its dutics, 
but it did not own an rt, 

which profits voear Unie 
sect. 54 of its 
all shi 
its Jurisdiction. 
vo income Be under echod. A. No. 

6 J, Upon the balance of th 

it, appealed :—/Teld : the balanc ee 
not a profit arising out of lands or 
heritages 


Sched. A., & the board was not assess- 


able 


REVENUE COMRS, v, 


Wide powers were vested 


woollen 


were derived. Under 
Act it levied dues upon 
ping entering the river within 
Having been assessed. 
IIl., 


alance was 


Within the meaning of 


under that Sched.-—INLAND 


FORTH CON- 
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a 
ra 


62a. 


Seca Boarn, [1929] S.C. (H..) 1. 


PART Il. SECT. 4, SUB-SECT. 1. 


sb. Company for advancement 
undustry. J—A 
membership of which was restricted to 
Persons engaged in the woollen in- 
dustry tn Scotland, was formned ** with 
uw view to the advancement of the 
woollen industry in Scotland, to pro- 
mote by meaus of a college systematic 
education, instruction & study in all 
branches of the industry.” 
& property were dedicated to these 
objects, & no profits could be distri- 
buted among its members. 
& occupied a college at which classes 
were held for instruction in the prin- 


815 


Cases 25d—62a. 


society, of which there were over two million 
members, had for its principal objects the 
relief of distressed members & the widows & 
orphans of members, & the promotion of 
social intercourse & recreation in 1ts lodges. 
Members of the society paid a small sub- 
scription, which was divided & allocated to 
various benevolent funds. A house & 
grounds were bought) by the society for use 
ws a Convalescent home by its members. 
The purchase price was paid partly by the 
society & partly by contributions by its 
members. The home was maintained by the 
soclety & was furnished to accommodate 
twenty or thirty embers No expense was 
incurred by a member during his residence 
at’ the home, & medical men gave their 
services to 1b gratuitously : —~Held : the home 
was a hospital within 1918 Act, Schedule A., 
No VI., r. 1 (ce), & the socicty was entitled to 
be allowed the amount of tax charged in 
respect of the premises of which the home was 
composed. --ROYAL ANTEDILUVIAN ORDER 
OF BUFFALOES 7, OWENS, [1928] 1 K. B. 4465 
97 In J. K. 23. 210; 188 1. Tr 0443 44 
T. 0. Re 122: 71 Sol. Jo. 928 ; 18 Tax Cas. 
176. 





-~ ~-.j— Applts., a limited co., owned & 
carried on a jiigh-class secondary school 
managed by governors whe were partly 
clected by the  sharcholders & — partly 
nominated by the Crown. By the co.’s 
arts. no profit was to be divided amongst 
members. Practically the whole of the 
ae of the co. arose trom fees paid for 
pupils :—-Held: the elements of permanence 
connoted by the word ‘ foundation’? were 
part of the essence of a public school, & as 
these elements were absent applts. were not 
entitled to an allowance on the ground that 
the schoul was a publie school—BIRKENIEAD 
ScHOOL, Hep. a. DING (1926), 18 T. Ta. R. 
45; 11 Tax Cas. 278. 

Add. Annotation :--Expld. Dreaut +. Girls’ 
Pubhe Day School Trust, [1929] 2 K. Lb. 
274. 

Add. Annotation :— Distd. Ereaut vv. Girls’ 
Public Day School Trust. [19290] 2 K. B. 271. 


School carried on by company paying 
dividends.! ---Where a school is carricd on by 
a co. whose shareholders receive dividends 
not exceeding a fixed rate on their shares, 
the school, though otherwise possessing the 
essential characteristics of a public school, is 
not a public school 80 as to be entitled under 
rl (c) of No. V1. of Sched. A. to an allowance 
in respect of the assessment to income tar 
on the school buildings, for the existence 





ciples & practice of woollen & worsted 
cloth manufacture. The students were 
fifteen yours of age & upwards, & paid 
fees for the courses of instruction *— 


Held: (1) the college was not a 
of “public school’’, (2) the college 
linited co., Dbuildiugs were * heritagos owned & 


occupied by a charity,’ & the co. was 
entitled to exeutption under 1921 Act, 
8. 30 (1).-—Scorrsn WOOLLEN 'ThOR- 
NICAL CGOLLRGF c. INLAND REVENUE 
Comres., [1926] S C. 034, 11 Tax Cas. 
139.—SCOT. 


Itsincome panT II. SECT. 4, SUB-SECT. 2. 

k i. -——-~ Woollen technical college.}— 
ScoTrsil WOOLLEN ‘TECHNICAL Cote 
LEGE vo INLAND REVENUE COMRS., 
ante.-—SCOT. 


It owned 


Cases 62a—87. 


of an element of profit-making for the private 
benefit of the founders & managers is funda- 
mentally opposed to the conception of a 
public school.—EREAUT v. GIRLS’ PUBLIC 
Day ScuooL Trust, [1929] 2 K. B. 274; 
98 L. J. K. B. 475; 141 L. T. 481; 45 
T. L. R. 557; 73 Sol. Jo. 401; 93 J. P. Jo. 
449; 27 L. G. It. 579, C. A. 





69. 


74. 


ENGLISH AND EMPIRE DiGEest SUPPLEMENT, 


Add. Annotation :—Mentd. Metropolitan Meat 
Industry Board v. Sheedy, [1927] A. C. 899. 


Add. Annotations :—As to (3) Consd. Salis- 
bury House Estate v. Fry (1929), 98 L. J. 
K. B. 722. Generally, Refd. Huxham v. 
Johnson (1926), 136 L. T. 410. 


Part Ill.—Schedule B. 


77. Add. Citations :—-70 Sol. Jo. 586; 10 Tax Cas. 


79a. 


87. 


346. 
Add. Annotation :—Refd. Huxham v. Johnson 
(1926), 186 LL. T. 410. 

‘* Dealer in milk ”’’ —Land insufficient for keep 
of cattle—-Liability to be assessed under 


Schedule D.]|—Resp. occupied a farm which | 


was charged to tax under Schedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 
had to expend considcrable sums yearly on 
feeding stuffs. The produce grown on the 
land represented only about thirty per cent. 
of the food required for the cows. Resp. 
sold his milk to regular customers in the 
district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they became dry. The general 
comrs. held that resp. was not a dealer in 
milk, & they discharged an assessment made 
upon him in accordance with 1918 Act, 


Schedule 1)., Case ITI., r. 4:—Held: resp. 
was a dealer in milk whose land was insuffi- 
cient for the keep of the cows within the 
rule, & the further question whether the 
assessable value afforded no just estimate of 
the profits was for the comrs. to find, & the 
case must be remitted to them for that 
purpose.—HUXHAM v. JOIINSON (1926), 136 
L. 'T. 410; 11 Tax Cas. 266. 


Annotation :—Refd. Stephenson v. Waller (1927), 13 Tax Cas, 


3 


79b. °° Seller of milk °’’—Land insufficient for keep 


of cattle—Liability to be assessed under 
Schedule D.|—-A farmer may be a “ seller of 
milk’? within 1918 Act, Schedule D., Case 
llI., r. 4, even though he merely sells, by 
wholesale, the milk produced on his farm ; 
& it is not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk.— 
STEPIHENSON v. WALLER (1927), 44 T. L. R. 
155; 72 Sol. Jo. 102; 13 Tax Cas. 318, 


Part V.—-Schedule D. 


Machon »v. 
Expld. 


Add. Annotations : — Consd. 
McLoughlin (1926), 11 Tax Cas. &3. 


six cheep were gruzed on the land, & 


Shanks v. I. R. Comrs., [1929] 1 K. B. 342. 
Refd. Cirainger v. Maxwell, [1026] 1 K.G.430; 


the shares so credited should be accepted 
in the 


PART II. SECT. 5. 


se. Under Taxation Act, R.S. B. C., 
1911 (e. 222), s. 155—Not income of 
non-residents derived from mines] - 
KENT vv, RR, (1924) 4 DD. L. Kk. 77; 
[1927] 5S. C. R. 388.—CAN. 


sd. Arrears—IVhere land under con- 
trol of court—Liabilaty of oceupier.j— 
A receiver was appointed over certain 
lands in 1908. The owner of the Jands, 
which were being sold under the Land 
Acts, was in occupation of them under 
wn ct. lease up to the time of his death 
in 1917. After his death the lands 
were Jot for grazing under Court 
Grazing Agreemecuts, & were subse- 
quently Jet under a Court Letting 
Agreement for wa year. Arrears of 
income tax having been claiined by the 
Revenue Comrs., the receiver applied 
to the land judge for directions :— 
Held: the owner of the lands who 
had been in occupation was liable for 
the arrears of tax under both Scheds. A. 
& B., up to the time of his death.— 
ta FOLEY’S Esratet, [1928] 1. Rt. 576.— 


PART HiIl. 


77 «i. Poultry farm.)|}—A 
poultry farin consisted of thirty-three 
acres of land, all of which was in grass 
except half an acre upon which green 
crops were grown for consumption 
by tbe poultry in winter along with 
other feeding stuffs. A permanent 
stock of about one thousand head of 
poultry was kept, & 1n addition forty- 








sone of the grass was cut for hay -— 
Held: the land was oecupied for the 
purpose of husbandry, in respect that 
the fruits of the sou were used to a 
materint extent for the sustenance of 
the poultry, & the poultry farmer was 
entitled to be ussessed on the profits 
of the business under Schedule B.. & 
not under Schedule D.-—-LMEAN  v. 
INLAND REVUNCK, (1926) 5S. C. 153 10 
Tax Cas. 341.—SCOT. 

se. Arrears—ljiability of oceupier.jJ— 
An occupier of lands, even though he 
be the owner, is not. hable for arrears 
of income tax under Sched. 3. of 
Income Tax Act, 1918, which should 
have been levied upon, & ultimately 





borne by, the former occupier. ~ 
Donan v, JOYCR & KIRWAN, [1928] 
1. RR. 559.—IR,. 


PART V. SECT. 1, SUB-SECT. 1. 


sd. Jistribution of bonus—No option 
to shareholders to take cash— Instroibu- 
ton by company as capilal.|-—-A co. 
resolved that 1ts accumulated profits 
should be distributed as a_ bonus 
amongst the shareholders, & that the 
directors should be authorised to dis- 
tribute such number of unissued shares 
of £1 each paid up to 10s. as should be 
equivalent to the amount to be 
capitalised in satisfaction of such 
bonus; & it was agreed that the co. 
should allot & issue to each share- 
holder his respective proportion of the 
unissued £1 shares cach credited as 
paid up to 10s., that the shares should 
be credited as paid up to 10s., & that 


In satisfaction of the bonua,. 
books of the co. cach shareholder was 
credited with his proportion of the 
bonus in payment of 10s. in respect. of 
euch of the shares so allotted & issued 
to him :—Held + the proportion of the 
bonus so credited to each shareholder 
was ‘* profits or bonus credited ” to 
him within Income Tax Assessment. 
Act, 1915-1921, s. 14 (6), & was pro- 
perly included in his income.— 
JAMES U. FRDERAT. COMR. OF TAXATION 
(1921), 34 C. lL. RR. 404.- AUS. 


sf. Distribution of property on dis- 
continuance of business by company— 
What vs ** encome.’’|—A_ reserve made 
up of aceretions to the value of real 
estate & guodwill is not ‘S mcome ”’ 
Within Income War Tax Act, 1917, 
5. 3(0), buta reserve made up to trading 
profits or that portion of a co.’s income 
which has not been paid out is undis- 
tributed mecome of the co., unless 
before the distribution it has become 
capital.—Re ANDERSON ESTATE, [1925] 
4D. L. R. 116; [1925) 3 Ww. W. R 











312; 35 Man. L. RK. 279.—CAN. 
m i. -}—A_ money- 
lender, visiting Kerlin on business, 


purchased a large consignment of toilet 
paper. Before delivery had been made, 

e found uw purchaser in London, to 
whom he re-sold the whole consignment 
at a profit. Tho transaction was out- 
side the scope of his ordinary business : 

-Held: the transaction, although 
Isolated, was an adventure in the nature 
of trade, the profits of which were 
assessable to income tax under 


90. 


91. 


93. 


93a. 


Tollemache v. I. R. Comrs. (1926). 136 L. T. | 
444; Ormond Investment Co. v. Betts, [1928] 
A. C. 148; Tilling-Stevens Motors v. Kent 
County Council & Transport Minister (1928), 
97 L. J. Ch. 371; I. R. Comrs. v. Dalgety & 
Co. (1929), 98 L. J. K. B. 542. 


Add. Annotations :—As to (1) Consd. Leeming 
v. Jones (1929), 141 L. T. 472. Generally, 
Refd. Liverpool Corn Trade Assocn. v. 
Monks, [1926] 2 K. B. 110. 

Add. Citations :—[{1926] 2 K. B. 110; 95 
ae K. B. 519; 134 L. T. 756; 10 Tax Cas. 
442. 

Add. Annotation :—Consd. Ducker v. Rees 
Roturbo Development Syndicate, I. kt. Comrs. 
v. Rees Roturbo Development Syndicate, 
[1928] A. C. 132. 

Exchange transaction.]— Under an 
agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 
consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not 
till the autumn of 1921, the co. at once 
arranged for the conversion of the greater 
part of the £20,000 into lire at one hundred 
& three to the £, & a lira account was opened. 
In May, 1921, the lira had appreciated in 
value, &, as the money was not yet required 
by the co., their nomince, without the co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy- 
two to the £ the lire realised a prolit of 
£6,707, which was received by the co. The 
lire were subsequently repurchased for the 
purposes of the contract for £19,386, which 
was allowed as a deduction from the co.’s 
profits for income tax purposes :—Held: in 
computing the co.’s profits for the purposes 
of assessment to income tax for the year 
1922-23 the £6,707 was not a profit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trade.—MCKINLAY v. JENKINS (H. T.) & 
Son, Lip. (1926), 10 Tax Cas. 372. 





Annotation :—Distd. Thompson v. I. R. Comrs., I. R. Comurs. 
v. Thompson (1927), 12 Tax Cas. 1001. 


95. 


96. 


96a. 


Sched. 
INLAND 
S.C. (Ct. of Sess.) 379.—SCOT 


Add. Annotation :~—Refd. I. R. Comrs. v. 
Visher’s Exors., [1926] A. C. 395. 

Add. Cilation :—affd. (1924), 12 Tax Cas. 
586, C. A. 


Sale of patent rights.|-—A syndicate formed 
to work & develop a group of English & 
foreign patents carried on business mainly 
by granting licences to manufacturers at 
royalties. Certain foreign manufacturers re- 
fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given pcriod, & the syndicat« 


D., Case T.—RUTLEDUE vv. 
REVENUE COMRS., [1929] 
: accumulated 
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97. 


97a. 


97b. 


declared a dividend of 92 per cont. 
amounting to $40,000 paid out of such 
profits :—Held ; 


Cases 87—-07b. 


entered into a contract with an American 
co. to grant them a licence to use & work the 
syndicate’s American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
syndicate a sum for the purchase of the 
American patents out & out, the Special 
Comrrs. decided that profits on the sale of the 
patents arose in the course of the co’s. business 
& were chargeable to income tax :—Held: the 
Special Comrs. had not wrongly directed them- 
selves, & there was ample evidence to support 
their conclusion of fact.—DuCKER v. REES 
ROTURBO DEVELOPMENT SYNDICATE, INLAND 
REVENUE Comrs. v. REES ROTURBO DEVELOP- 
MENT SYNDICATE, [1928] A. C. 132, 97 
L. J. K. B. 317: 188 L. T. 598; 44 T. Iu. R. 
307; 72 Sol. Jo. 1713; sub nom. REES ROTURBO 
DEVELOPMENT SYNDICATE, LTp. v. DUCKER, 
REES RoOTURBO DEVELOPMENT SYNDICATE, 
LTD. v. INLAND REVENUE Comrs., 13 Trax Cas. 
366, H. L. 


Ada. Citation :- —affd. (1927), 43 'T. L. R. 727, 


Add. Annotation :— Folld. Mills v. 
(1929), 46 T. L. R. 118. 


S. P. MILs v. JONES (1929), 46 'T. L. R. 118, 
TH. L. 


Payments for grant of shop rights of patented 
invention.|—Applt. was managing director 
of a co. engaged in the dyeing industry, & 
also carried on the business of selling yarn & 
machinery on his own account. He had 
invented new apparatus for dyeing which 
was patented in the United Kingdom & 
America. He exploited this invention by 
providing & selling the necessary machinery 
to firms in America, & he did not dispute that 
he was assessable to income tax, under Case I. 
of Sched. D., on the profits made on the 
machinery. Under the agreements made 
with these firms, however, in addition to the 
price paid for the machinery, he was entitled 
to further payments for grant of ‘ shop 
rights,” 7.e. the right of the purchasers 
to use the machinery & processes in their own 
mills or within a lmited area. Applt. 
contended that these payments were for the 
acquisition of an exclusive licence to use the 
patented processes in a limited area, that 
they were payment for portions of the patent 
rights & therefore capital payments in respect 
of which he was not assessable. The Special 
Comrs. found that the agreements were 
primarily for the sale of machinery & that. 
the grant to the purchasers of ‘‘ shop rights ”’ 
was consequential on the sale; & therefore 
that the payments for the ‘“ shop rights ” 
must be included with the payments for the 
machinery in the receipts of applt.’s busi- 
ness :—Held: the Comrs. had decided rightly 
on the evidence before them.—BRANDWOOD 
v. BANKER, BRANDWOOD v. INLAND REVENUE 
JOMRS. (1928), 14 Tax Cas. 44. 


Jones 


sk. Jncome of accumulated fund— 
Under unll for bencfit of testator’s 


such = chaldren after tuenty-one years.) —Held : 


t i. ——~—.}+-MORRISON v. MINISTER 
OF CUSTOMS & EXCISE, [1928] 2 1). L. R. 
759; [1928] Exch. C. It. 75.—CAN. 

ai. -J—From tho date of 
incorporation to 1920 a co.’s profits 
were allowed to accumulate until G., 
the manager & owner of all the shares, 


J.8. 





dividend was not a return of capital, 
but income & subject to taxation.— 
GAGNE v. FINANCE MINISTER, (1925) 
Exch. C. It. 19.—CAN. 


di. S. P. MAcPHERSON v. TAXATION 
CoMR. es ia 8. R. N. S. W. 105; 
44 N. 8, Ww. ry N. 33.—AUS. 
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such income was tuxable under Income 
War Tax Act, 1917, us amended by 
10 & 11 Geo. 5, c. 49, 8. 41.—McLrop 
v. CUSTOMS & IXcIsE MINISTER, [1925] 
Exch. Cc. 2.105: affd., (1926)3 D.L. R. 
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Cases 98—-114. 


98. Add. Annotation :—Refd. Davis v. Harrison 


(1927), 11 Tax Cas. 707. 
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ENGLise# Darries, Lr. v. Patiurps, PNaLisu 
Darries, Lip. v. INLAND REVENUE CoMRS. 


99. Add. Citations :—sub nom. JERSHY’S (LORD) (1927), 11 Tax Cas. 697. 
EXxEcUTORS v. BassoM, DrERBy (LorD) v. 100. Add. Annotations :—Consd. I. R. Comrs. v. 
Bassom, 135 L. T. 274; 10 Tax Cas. 357. Forth Conservancy Board, [1929] A. C. 213; 
99a. Repaid excess profits duty.)—-Where a trader Leeming v. Jones (1929), 141 L. T. 472. 
was assesscd to income tax on the amount of 104, Add. Annotations :—Consd. I. R. Comrs. »v. 
excess profits duty repaid to him :---Held : he Forth Conservancy Board, [1929] A. C. 218. 
had been rightly assessed.--H1LL v. MATHEWS Refd. Brighton College v. Marriott, [1926] 
(1925), 10 Tax Cas. 25. A. C. 192; Salisbury House Hstate v. Fry 
99b. —.- Repayment after trading ceased.]- (1929), 98 L. J. K. B. 722. 
lant eee = oe cre oe tux.— | 112a. Company—-Carrying on several businesses. ]- 
> STEES V. 4ANLAND SEVENUE A co. may carry on more than one trade 
Bee nope ti em within 1918 Act, Schedule D., Case I. 
ee ; Whether the activities of & co. constitute one 
stinialation <— ApId. Olive & Partington v. Rose (1929), 738 business or two separate businesses is a 
99c. ———.]—Orsve & PaRTINGTON, Liv. v Rusk ee oo tmp. ea) 138 Be gliean 
(1929), 73 Sol. Jo. 766. 13 Tax Cas. 83 ” : : frre : 
99d. (sey 1 ee i OTC re v. MITCHELLS 113. Add Citation 10 Tax Cas. 29 
; ax Cas. , CO. Az ° ° Z eee f 
A nor He Apld. Olive & Partington r Rose (1929), 73 ey ice agg eee a 
oO]. JO. 0, ao! 4 de e ate e , 4 ) 
99e. Profits made in illegal business.]—Income Notice (No. 292 of 1928) (1928), 44 T. L. R. 
Tax Acts are not necessarily restricted, in 533; 7. R. Comrs. v. Lysaght, [1928] A. C. 
their application to lawful businesses only. 234: Hees Roturbo Development Syndicate 
The question is one of construction of the v. I. . Comrs., Rees Roturbo Development 
particular words used.---CANADIAN MINISTER Syndicate v. Ducker (1928), 138 Tax Cas. 366. 
OF FINANCE v. Smity (1926), 42 T. L. R. 734; 114. Add. Citations : — [1927] A. OC. 312; 96 


70 Sol. Jo. 9413; sub nom. MINISTER OF 
FINANCE v. Suiriu, 95 L. J. P. C. 193, P. C. 


Annotation :--—Mentd. Clark r. Westaway, [1927] 2K. BR. 597- 


99f. 


98 i. Compensation for loss of office.j— 
ere a co. of 


Wh 


Repayment of sum illegally demanded by 
Food Controller for licence to purchase milk.| 
—Held: in the computation of liability to 
income tax the amount repaid must be 
treated as a receipt of the year in which it 
was originally paid to the Food Controller.-— 


aed eemenereett 





SS ae —— 


Inanaging agente 





sn. Gift of money to jockcy from race- 
horse owner after winning race.|—Held : 


L. J. K. B. 379; 1386 L. T. 580; 43 'T. L. R. 
116; 71 Sol. Jo. 18; 11 Tax Cas. 297, H. L. ; 
affy., [1926] 1 K. B. 550. 

Add. Annotations :—-Refd. Kirke’s Trustees 
vo. 1. R. Comrs. (1926), 1386 LL. T. 682; Nesbitt 
v. Mitchel (1926), 11 ax Cas. 211; Con- 
stantinesco v. R. (1927), 11 Tax Cas. 730; 
Devon Mutual Steamship Insce. Assocn. v. 


Ogg (1927), 13 Tax Cas. 184; I. R. Comrs. v. 


- re —_— 


' important work of purchasing all 
properties upon which the roef dis- 


obtamed a certam sum of money as 
compensation for the liquidation of the 
principal co., the amount is a recetpt 
arising fropi Dbusineshr & is, therefore, 
hable to bo aasessed to Income tux.— 
Re TurxmerR, Morrison & Co., Lp. 
(1928), ] DL. R. 56 Cale. 211- IND. 

99 i. Stud fecs.)—Applt. was a farmer 
& breeder of horses, & occupied three 
farms, in respect of which he was 
assessed to incomne tax under Schedule 
B. He was also the owner of a number 
of stallions which he used for the 
service of his own mures, & in addition 
he sold for fees their services to tho 
mures of other owners, the stallions 
travelling ‘‘ rounds ’’ for this purpose 
in the care of his own servants. He 
appealed arainst assessruents to income 
tax made upon him under Schedule D. 
fu respect of stallion fees, & the comrs. 
decided thut in regurd to stallion fees 
the expenses required to make the 
profits from service to mares, plus any 
oxpenses of Keeping up the stud to the 
number of stallions carning foes should 
be allowed, but the number of horses 
to be used for replacement should not 
exceed one-third of those earning fees : 

Held: applit.. was aasscssable to 
income tax tnder Schedule D. in 
respect. of profits from stallion fees, in 
accordance with the principle laid 
down by the comrs.- -MARSHAL  v. 
conn (1926), 11 Tas. Can. 524.-- 


k. Read now “ 99ai.”’ 


sm. Money remitted from branch 
ofice.j--Moncy reinitted to the head- 
quarters of a firm in British India, 
from a branch situated in a foreign 
couutry, is presumed to be profits & 
not capital, & is assessable to income 
tax.——Re MURUGAPPA CHETTIAR (1925), 
J. L. R. 49 Mad. 465.—IND 


an emolument which arose or accrued 
to the jockey by reason of his vocation 
as Buch, & liable to assessment for 


income tax.—-WING vv. O'CONNELL, 
[1927] J. R. 84.— IR. 
sp. Compensation for detention of 


ships requisitioned by Government.}- - 
Held: @ trading receipt, & chargeable. 

ALLIANOK & DUBLIN CONSUMERS’ 
ae v. M’WILLiaAMs, [1928] I. Rt. 1. 


st. Profit from sale of land at enhanced 
price-—W hether tarable.)--Srorr v. IN- 
LAND REVENUE ComrR. (1927), 448 
N. L. RR. 471.—S. AF. 


sw. Profits of company—~Maintaining 
cd: conducting club for benefit of members 
— Whether tarable.)}—Re DIBRUGARU 
Disriuicr Ciun, Lrp. (1927), I. L. R. 
55 Cule. 971.—IND. 


sy. —-—~ Letting houses— Tarable. }-— 
Jte COMMERCIAL PROPERTIES, LTD. 
(19238), 1. L. RR. 55 Cale. 1057.—IND. 


8z. Prosits from unlawful enterprise— 
Sweepatakes.}—-Profits derived from 
carrying out oa sweepstake, being 
profits derived from a criminal cnter- 
prise, are not assessable to income tax. 
——HAYES vt. DUGGAN, 11929) 1. R. 406. 


sa. Profits from sale of rights of co--— 
In pursuance of original scheme—- 
Whether capital or income.]—lKerp. co. 
acquired in pursuance of its objects 
certain platinum bearing properties 
from a vendor syndicate. The co. 
began development work on one of the 
propertics, opening up some of the 
Claims & sinking a shaft, bul on en- 
countering a strong flow of water 
stopped the work on the ground that 
it did not want to expend money on 
& pumping plant, in view of the more 


covered by the co.’s technical advisor 
was found by him to oxist. The co. 
thereupon purchased certain further 
properties, thereby exhausting its 
cash resources. Thereafter one of the 
co.’s directors stated that the occurrence 
of platinum in the propertics required 
a large working capital, & sugested 
that a new powerful co. should be 
formed to take over the rnghts held 
by resp. co. ‘The board of resp. co. 
approved of this & an agreement was 
arrived at whereby in effect resp. co. 
sold its properties to the new co., 
resp. co. having been assessed to pay 
income tax on the profits arising out 
of the sale :—Held: the profits result- 
ing from the sale to the new co. were 
obtained in an operation of business 
in a scbeme for profit making & were 
therefore income & not accruals of a 
expital nature.—INLAND REVENUE 
Comrs. v. LEYDENBERG PLATINUM, 
LYp., [1929) App. D. 137.—S. AF. 


PART V. SECT. 1, SUB-SECT. 2. 


sb. Zraunsmission of clectricity 
supply of air through pipes.)-—TTeld : 
the co. did not carry on the business 
of ‘‘ manufacturer ’’ within Assessmont 
Act, 8s. 10 (1) (d).—Re COLIWMAN & 
Nor. OnT. LiGnt & POWER Co. (1927), 
60 O. L. R. 405.— CAN. 


a 


PART V. SECT. 2, SUB-SECT. 1.— A. 


110 i. Golf club—Charging visitors 
fur use of linka.)--Held : the manage- 
ment of the municipal golf courses 
was a trade or business tho profits of 
which were asscasable to income tax 
under Sched. D., Case I.—- CARNOUSTIE 
GoL¥Y COURSE COMMITYTEK v. INLAND 
REVENUE Comks., [1929] S. C. (Ct. of 
Sess.) 419.—SCOT. 


1142. 


114b. 


Newcastle Breweries (1927), 12 Tax Cas. 927; 
Rees Roturbo Development Syndicate v.1. RB. 
Comrs., Rees Roturbo Development Syndicate 
v. Ducker (1928), 13 Tax Cas. 366; Leeming 
v. Jones (1929), 141 L. T. 472. 


‘* Turning over ’’ cotton mills.]— During 
the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as ‘‘turning over’”’ 
a cotton mill, i.e. acquiring a controlling in- 
terest in the mill, organising its administra- 
tion & finances, & reselling it to a new co. 
The operation was successful & applt. joined 
other syndicates, composed partly of the 
same persons engaged in ‘‘ turning over’’ 
three other mills. In each cae a profit 
resulted to applt. On Mar. 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1919-20. 
The book was not delivered to the general 
comrs. until Apr. 18, 1923 ; notice was given 
to applt. on May 5, 1923, & the assessment 
was signed by the general comrs. on Sept. 5, 
1923 :—Held: (1) though each adventure 
of ‘‘ turning over ’’ wa mill, taken singly, was 
not a trade, but a capital transaction, yet 
the succession of such adventures, in cach of 
which applt. took part, might constitute the 
carrying on of a trade, & the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous -decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax; (2) the assessment was made in 
time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 125 (2), & the 
subsequent steps need not be within that 
time.— PICKFORD v. QUIRKE, PICKFORD v. 
INLAND REVENUE Comers. (1927), 138 L. 'T. 
500; 44 T. L. R. 15; 13 Tax Cas. 251, C. A. 


Isolated transaction—Assignment of 
option.|—L., on Aug. 10, 1925, entered into 
option agreements for the acquisition of 
rubber estates, & in Oct. 1925, transferred 
his right, making a net profit of £603 10s. 
The transactions were carried out by an agent 
who consulted with L. from time to time, 
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but L. took no part in the negotiations for the 
purchase or sale of the rights. L. was 
assessed for the year ending Apr. 5, 1926, to 
income tax under Sched. D. of the Income 
Tax Act, 1918, in the sum of £603 10s. :-— 
Held: asthe transaction was found to be not 
a& concern in the nature of a trade within the 
definition of ‘‘ trade’ in 1918 Act, s. 237, & 
as the transaction was an isolated transaction, 
the profits resulting were not in the nature 
of income, but an accretion of capital value, 
& the case did not fall within the words of 
Case VI., ‘annual profits or gains.’’ To 
apply Case VI. it must be in respect of some- 
thing to which Sched. D. applied, something 
in the nature of profits or gains in con- 
tradistinction to a capital accretion.—LEEM- 
ING v. JONES (1929), 141 L. T. 472, C. A. 


116a. Company letting out offices—Profits from 


contracts for services.|—A co. owning a large 
building let it out in parts for offices at rents, 
& also contracted with the tenants for heating, 
lighting, & cleaning :—Held: the co. could 
not, in addition to the assessment on the gross 
receipts under Sched. A., be assessed under 
Sched. D. on the amount of the total receipts 
arising from the contracts of tenancy & for 
services less the expenses, with a deduction 
of the amount of the assessment under 
Sched. A., & there was no legal justification _ 
for making such a deduction. The eo. was 
assessable under Sched. D. only in respect 
of the profits on the contracts for services.— 
Sanissurny HWoust Estarr, Lrp. v. FRY 
(1929), 98 L. J. K. B. 722; 141 L. T. 498; 
46 'T. L. R. 562, C. A. 


Annotation :—-Folld. City of London Real Property Co., Lid. 


v” Jones (1929), 45 T. L. RR. 


O4 es 


116b. S. P. City oF LONDON REAL Proprmrry Co., 


118. 


120. 


Lrp. v. Jongs (1929), 45 T. L. R. 5738, C. A. 
Add. Annotations :--~Consd. Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Jersey’s Exors. 
v. Bassom, Derby v. Bassom (1926), 135 L. T. 
274; I. R. Comrs. v. Lysaght, [1928] A. C. 
234. 

Add. Annotations :- -As to (2) Consd. Alabama 
Coal, Tron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232; Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Recs Roturbo 
Development Syndicate v. I. RK. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 


119 i. —-- —— Poultry farm.J— 
LEAN 0. INLAND REVENUE, No. 77 1, 
antc.—-SCOT. 


sf. Difference in value of stock-in- 
trade on sale of business.)—RKesp. & 
his partner sold their business to a co. 
Thoy treated their stock-in-trado as 
being of the value of £43,357, but the 
co. treuted it as being worth £54,383 : 
-—licli: the difference between the 
two sums was not a profit derived froin 
the business of the partnership, & 
resp. was not assessable for income tax 
in respect of his share of xnch difference. 
— Doavuanty v. CoMR. or TaxEa, {1927] 
A.C. 327; 96 L. J. P.C. 45; 136 L. T. 
706; 43 T. L. Rt. 207.—K.Z. 


sl. Sale by lumber company of timber 
at profit.}—Held: not a sale in the 
ordinary course of trading by the co., 
bat a sale of part of its capital asseta, 
& the amount received was an zg ; 
tion of capital.—A.-G. For Suge 
GCoLoMBIA v. STANDARD LUMBER Co., 
Lrp., [1926] 2 W. W. R. 187; 36 
B. C. R. 481.—CAN. 


sn. Purchase, conversion, & re-sale 


of ship—ZA1solated transaction.J—A ship 
repairer, a blacksmith, & a fish sales- 
man’s employee, who had not pre- 
viously been connected with cach other 
fn business, bought oa cargo steamer, 
converted it, partly by their own 
labour, into a steam drifter, & sold it 
within four months of the date of 
purchase at a profit:—Held: the 
transaction, though isolated, was the 
carrying on of a trade, the profits of 
which were asscxsable to income tax.--- 
INLAND REVENUE COMRS. v. LIVING- 
eroN {1927} S. C. 251; 11 Tax Cas. 


so. Carrying on a_trudr --What 
amounts to— Question of law.}—The 
question whether a taxpayer in buying 
& selling land was carrying on the trade 
or business of a land jobber so as to 
make the proceeds of such sales part of 
his gross income ia a question of law, 
& an inference drawn by the Special 
Income Tax Ct. from the facte found 
by it does not bind the ct. to whieh 
a case has been stated under s. 60 of 
Act 40 of 1925.—INLAND REVENUE 
tere v. STOTT, [1928] App. Dd. 252 .-—— 


PART V. SECT. 2, SUB-SECT. 1.—B. 


sp. Agricultural land.j—Held: as 
the land had been bought as an 
investment of capital, the profit. was 
an aceretion to capital, & not tax- 
able.--WRIGHT v., Drpury Comrk. oF 
Taxks, (1927) S.A. S,. RR. 212.--AUS. 


sq. Profits on re-sale of land.j\—Held : 
the premises were bought with the 
intention of being used in the business 
of a tailor which applt. was then 
carrying on, & not with a view to prolit 
on re-sale. The proper test is wuether 
the gain made was an onlargement of 
capital arising from the mere realisa- 
tion of property, or was a gain made in 
business operationa in the course of 
carrying on a scheme for profit making, 
—BROWN v. STATE TAXATION COMR., 
(1927), 30 W. A. L. R. 30.—AUS. 


sr. Licensed premises—Sale of unterest 
in—Sum recovered for goodwiil.}-—-The 
amount of the consideration received 
for the sale of the govdwil] of a hotel 
property beld by the vendor as lessee 
is income assessable to Income tax under 
Income Tax Act, 1924, 8. 11 (2).—Re 
INCOME Tax AcT OF 1924 (No. 2), 
[1928] S. R. Q. 333.—AUS. 


Cases 120—142. 


121. 


122. 


122a. 


125. 


127. 


128. 


129. 


130. 


131. 
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PART V. SECT. 2, SUB-SECT. 2.—B. 


st. 


resides, for purposes of income tax, 
at the place whore its real business is 
carried on ; 
carried on where the central manage- 
ment & control of the whole of its 
business actually abides. 


(1928), 18 Tax Cas. 364. Generally, Refd. 
Hall v. I. R. Comrs. (1926), 1385 L. T. 759. 


Add. Annotation :—Distd.. Alabama Coal, 
Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232. 


Add. Annotation :—Refd. Rees Roturbo De- 
velopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 18 Tax Cas. 366. 


Managing trust lands for benefit of 
holders of Alabama bonds.|—-Held: a trading 
co., & assessable on profits made in the 
realisation of such lands.—ALABAMA COAL, 
Inon, LAND & COLONIZATION Co., LTD. v. 
MYLAM (1926), 11 Tax Cas. 232. 


Add. Annotation :—Refd. I. R. ‘Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 'T. L. R. 





Add. Citations :—95 L. J. K. B. 356; 10 Tax 
Cas. 213. 


Add. Annotations :—Generally, Refd. Gencral 
Medical Council v. I. R. Comrs., English 
Branch Council of General Medical Council v. 
Same (1928), 97 L. J. K. B. 578; Ereaut v. 
Girls’ Public Day School Trust, [1929] 2 
K. B. 274. 


Add. Annotation :—Refd. Levene v. I. R. 
Comrs., [1927] 2 K. B. 38. 


Add. Citation :—-10 'Tax Cas. 424. 


Add. Annotation :—Refd. Iuevene v. J. R. 
Comrs., [1928] A. C. 217. 


Add. Annotation :—Consd. I. R. Comrs. v. 
Lysaght, [1928] A. C. 234. 

Add. Annotations :—-As to (1) Consd. I. R. 
Comrs. v. Lysaght, [1928] A. C. 284; Proctor 
v. Ryall, Ryall v. Proctor (1928), 14 Tax Cas. 
204. As to (2) Refd. Fleming v. Wilkinson 
(1925), 10 Tax Cas. 416. Generally, Refd. 
Levene v. I. R. Comrs., [1927] 2 K. B. 38. 


was em- 
ployed by a British co. as general manager of 
their sugar estates in Demerara where he 
lived & where his salary was wholly earned & 
paid. He was in England on leave from 
June to Sept. 1918, & during that time the 
co., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 5, 1919, & an assessment to 
income tax was made upon him for the year 
1918-19 in respect of this sum under Schedule 
])., Case V. His wife had been for several 
years, & was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1918, applt. 
lived for the most part in hotels & in fact 
spent only one night at the house. The 
Special Comrs. having decided that applt. 
was resident in the United Kingdom during 


General rule.J}— A partnership 


ment of some 


& the real business is a | business, 
a de 


management of 
There may 
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the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during that year from 
an employment abroad :—Held: inasmuch 
as applt.’s salary was payable in Demerara, 
the sum credited to him in the United hing- 
dom must be regarded as remitted to him 
from abroad & as constituting income from 
a foreign possession chargeable under 
Schedule D., Case V.— FLEMING v. WILKINSON 
(1925), 10 Tax Cas. 416, C. A. 


.]—Consideration of the meaning of the 
expressions ‘‘ resident’? & ‘‘ ordinarily resi- 
dent ’’ in Income Tax Act, 1918 (c. 40).-— 

tv. INLAND REVENUE Comrs., [1928] 
A. ©. 217; 97 L. J. K. B. 377; 1389 L. T..15 
447. L. BR. 874; 72 Sol. Jo. 270; 18 Tax Cas. 
486 H. I. 





Annotations :-—Distd. I. R. Comrs. v. Lysaght, [1928] A. C. 


234. 


Consd. kt. v. St. Marylebone Income ‘lax Comrs., 


Ex p. Scblesinger (1928), 13 Tux Cas. 746; Fry v. Burma 


Corpn. (1929), 98 L. J. K. B. 693. 
131c. 





-.|—No special or technical meaning is 
attached to the terms “resident” & 
‘*‘ ordinarily resident ’’ as used in 1918 Act; 
accordingly the question whether a person 
is ‘“‘ resident” & ‘‘ ordinarily resident’’ in 
the United Kingdom for the purposes of the 
Act is essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a country 
for income tax purposes, if bis residence 
there is not casual or uncertain, but is in the 
ordinary course of his life-—INLAND REVENUE 
Comrs. v. LYSAGHT, [1928] A. C. 234; 97 
L. J. K. B. 385; 139 L. T. 6; 44 T. L. R. 
374; 72 Sol. Jo. 270; sub nom. LYSAGHT 
v. INLAND REVENUE ComRms., 13 Tax Cas. 
511, Ui. L. 


sa hee heed) :—Consd. Morley v. Lawford & Co. (1928), 140 


L. T. 125; 
Todd, [1929) 


25; Egyptian Delta Land & Investment Co. v, 


A.C.1. Apld. R.v. St. Marylebone Income 


Tax Comrs., Wz p. Schiesnger (1928), 13 Tux Cas, 746. 


131d. 


J—InLAND REVENUE Comms. v. ZORAB 
(1926), 11 Tax Cas. 289. 





Annotation :—Refd. I. lk. Comrs. v. Brown (1926), 11 Tax 
Cas. 292. 


131e. 


132. 


136. 


139. 


141. 


142. 


be two such places of residence, but the 
suggested second residence must not 
merely have a delegation of the manuage- 
ortion of the partner- 
owever extensive, but 
legation of some portion of the 
the business as a whole. 
The question as to whero the individual 


——.]— INLAND REVENUE CoMmrRms. v. BROWN 
(1926), 11 Tax Cas. 292. 


Add. Annotation :—Refd. Muller (London) v. 
Lethem, Muller (London) v. I. R. Comrs., 
[1927] 1 K. B. 780. 


Add. Annotations :—Apprvd. Eigyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A.C.1. Refd. Baclz v. Public Trustee, [1926] 
Ch. 863. 


Add. Annotations :-—As to (1) Distd. Noble v. 
Mitchell (1926), 43 T. U1 R. 102. Consd. 
Fry v. Burma Corpn. (1929), 98 L. J. K. B. 
693. Generally, Consd. Egyptian Delta Land 
& Investment Co. v. Todd, [1929] A. C. 1. 


Add. Annotation :—Refd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] A.C.1. 


Add. Annotations :—Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. Refd. 


partners actually have their places 
of residence is a wholly irrelevant 
consideration in determining the place 
of residence of the firm.—MApDRaSs 
INCOME Tax Comer. v. T. S. FIRM, 
TANJORE AT NEGAPATAM (1927), 
I. L. R. 50 Mad. 847.—IND. 


142a. 


144. Add. Annotations: 


Proctor v. Ryall, Ryall v. Proctor (1928), 
14 Tax Cas. 204; Egyptian Delta Land & 
Investment Co. v. Todd, [1929] A. C. 1. 


By resident director under power 
of attorney—Profits retained abroad.|—Applts., 
insurance & reinsurance brokers & agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agents, & applits. in some cases 
represented the same cos. in London & in 
Paris. A resident director of applts. had the 
sole conduct of the Paris business under a 
power of attorney. The results of the Paris 
business were ineorporated in applts.’ balance- 
sheets, but no part of the French profits was 
remitted to London :—Held: as the power 
of attorney did not, except as against third 
parties, divest the directors in’ London of 
their power of control over the French busi- 
ness, applts. were assessable to income tax 
on the whole of their profits, including those 
of the Paris office.—NoBLE (B. W.), LTp. v. 
MITCHELL (1926), 43 T. L. RR. 102. 








Expld. Wevptian Delta 
Land & Investment Co. wv. Todd, [1929] 
A. CO. 1. Refd. Baelz v. Public Trustee, 
[1926] Ch. 868. 





144a, ——- ———.]—-A co., which is registered in 


145. 


153. 


155. 


156. 


157. 


eee 


England but carries on its real business 
abroad, does not necessarily reside in 
Iingland, so as to be liable to income tax, 
because it is obliged by law to perform in 
England certain duties which cannot be 


‘performed abroad, such as having a registered 


office & keeping a register of shareholders. 
For income tax purposes a co. resides where 
its real business is carried on.—EGYPTIAN 
Devra LAnD & INVESTMENT Co., LD. v. 
Topp, [1929] A.C. 1; 98 L. J. K. B. 1; 140 
L. T. 50: 441. L. R. 7473; 72 Sol. Jo. 545 ; 
sub nom. Topp v. EGypriaAn DELTA LAND & 
INVESTMENT Co., Lrp., 14 Tax Cas. 119. 
FE di 


Add. Annotation :—As to (1) Consd. ligyptian 
Delta Land & Investment Co. v. Todd, [1929] 
A.C. 1. 


Add. Annotation :-—Refd. I. R. Comrs. v. 
‘avan Central Co-op. Agricultural & Dairy 
Soc. (1917), 12 Tax Cas. I. 


Add. Annotations :—Apld. Egyptian JDclta 
Land & Investment Co. v. Todd, [1929] A. C. 
1. Mentd. Baelz v. Public Trustee, [1926] 
Ch. 863. 

Add. Annotation :—-Consd. Michael Faraday, 
Hodgers & Eller v. Carter (1927), 11 Tax 
Cas. 565. 

Add. Annotations :—-As to (1) Refd. Rees 
Roturbo Development Syndicate v. I. QR. 
Comrs., Rees Roturbo Development Syndi- 


Vol. 


159. 


| 160. 


164. 


166. 


168. 


168a. 
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cate v. Ducker (1928), 18 Tax Cas. 366. <As 
to (2) Consd. Egyptian Delta Land & Invest- 
ment Co. v. Todd, [1929] A.C. 1. Generally, 
Refd. I. R. Comrs. v. Cavan Central Co-op. 
Agricultural & Dairy Soc. (1917), 12 Tax 
Poe 1; Lysaght v. I. R. Comrs., [1927] 2 
c. B. 55 


55. 


Add. Annotation :—Consd. 
Land & Investment Co. 
A.C. 1. 


Add. Annotation :—Consd. 
oe i Investment Co. 


Add. Annotation :—Refd. 
Land & Investment Co. v. 
A. CG. 1. 


Add. Annotations :—Refd. Maclaine v. Eccott, 
[1926] A. C. 424; Nielsen, Andersen v. 
Collins, Tarn v. Scanlan (1926), 1385 TL. T. 
744; Whitney v. I. R. Comrs., [1926] A. C. 37; 
Belfour v. Mace (1928), 1388 L. T. 388; 1. R. 
Comrs. ». Pakenham, J. R. Comrs. v. Long: 
ford, [1928] A. C. 252. 


Add. Annotations :—Consd. Maclaine _ v. 
Eccott, [1926] A. C. 424. Apld. Tarn v. 
Scanlan, Neilsen, Andersen 7. Collins, Muller 
(london) v. Lethem, Muller (london) v. I. 1. 
Comrs. (1927), 44'T. L. R. 53. Refd. Lysaght 
v. 1, R. Comrs., [1927] 2 K. B. 55. 


Foreign shipping company. |-— (1) With 
a view of avoiding delay in bringing before 
the ct. revenue appeals on cases stated by the 
General or Special Comrs., henceforward 
points of argument need not be delivered & 
the case may be set down by cither party. 
(2) A Danish co. & an English co. established 
a line of steamers between Copenhagen & 
lull, & the Finglish co. were appointed 
exclusive agents for the Danish co. at Lull. 
The English co. controlled the freights at 
this end, quoted rates, accepted consignments 
of goods & put them on board the steamers of 
the Danish co. The bills of lading were 
signed ‘‘for the master’’ by one of the 
English co.’s clerks. The English co. col- 
lected the freights for outward bound goods 
& any other moneys due from the con- 
signors, & remitted what was due to the 
Danish co. On an appeal against assess- 
ments to income tax for the four years ended 
Apr. 5, 1913-1916 of the English co. as 
agents for the Danish co. :——Held: on the 
principle of Erichsen v. Last, No. 168, the 
Danish co. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Hull for 
carriage elsewhere, & this trade was carried 
on by the British co. as their regular agents. 
Therefore, the Danish co. were assessable to 
income tax in the name of the British co. for 


Egyptian Delta 
v. Todd, [1929] 


Kgyptian Delta 
v. Todd, [1929] 


Igyptian Delta 
Todd, [1929] 
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144 ji. Regustered office in Englund— 
Business dd? management abroad— 
General control by English office—Dual 
residence. |—A Co. can carry on business 
in more places than one, & in places 
where it doer uot reside. 

Three railway cos. were incorporated 
in England. <A. co. owned a line of 
railway situate wholly in Portuguese 
East Africa. LB. co. owned a line 
situate wholly im Portuguese East 
Africa with the exception of six miles 
situate in Southern Rhodesia, & C. co. 
owned a line situate wholly 1n Southern 


thodesia. C. co. hud its head office 
& general control in Kngland, but also 
had offices 1n Buluwayo, where a 
general manager & staff conducted & 
managed the linc. C. co. worked the 
lines of A. co. & B. co. as one with its 
own, & the three cos. shared the profits 
& losses of the joint venture upon a 
specitied basis:—Held> <A. co. & 
B. ca. were in partnership with C. co., 
& the partnership business was carried 
on within Southern Rhodesian territory 
by the latter co. within Southern 
Rhodesia Income Tax Ordinance 20 of 
1915.—RKnongrsia Rys. v. COMR. OF 


rot) | 


PART V. SECT. 2, SUB-SECT. 3.—A. 


sx. Salary earned do revewed in 
Canada by person residing m foreign 
country. J—I/eld + such person was not 
assessable by the corpn. of the city 
where he ecarned his salury.—/te_Fox 
& WINDSOR Corpn. (1925). 57 O. L. 1. 
243.—CAN. 


sy. Royalties received in Canada by 
patentee residing in foreign country.j—— 
Held: the patentec was chargeablo.— 
Re Pork ALLIANCE Corr., Lrp., [1926] 
4D. 1L. R. 1152.— CAN. 


Cages 168a —200b. 


ENGLISH AND EMPIRE 


the three years ended Apr, 6, 1915, under 
1842 Act, s. 41, in respect of the profits 
arising from such trade, so far ag regards 
freights collected by the British co. in respect 
of such goods, & for the year ended Apr. 5, 
1916, under 1842 Act, s. 41, as amended by 
Finance (No. 2) Act, 1915 (c. 89), s. 31, in 
respect of all the profits arising from such 
trade, whether the freights were collected 
by the British co. or not. 

(8) Two Dutch shipping companies owned 
four steamships known as the Batavier Line 
which traded regularly between Rotterdam 
& London. A Dutch firm, W. & Co., were 
the directors & had the management & con- 
trol of both companies, & were also the 
shipping agents of both companies. By an 
agreement in 1899 made between the Dutch 
firm & one of the companies the firm were 
authorised to appoint sub-agents, where 
they deemed it necessary. In 1904, & again 
in 1916, the Dutch firm appointed applts. sole 
agents in London of the Batavier Line & 
thereafter applts. did all that was required 
to be done in connection with the ships 
of the Batavier Line in London. Assess- 
ments to income tax having been made on 
applts. as agents of the Dutch companies 
in respect of the profits of their business of 
shipowners :—Held: the Dutch companies 
were exercising a trade in the United 
Kingdom, even assuming that the Dutch 
firm, in appuinting applts. as agents, acted 
as shipping agents & not as directors, they 
nevertheless constituted applts. direct agents 
of the two Dutch companies in London.— 
TARN v. SCANLAN, NIELSEN, ANDERSEN & 
Co. v. Comins, Mouuer (W. H.) & Co. 
(LONDON) v. LETHEM, SAME v. INLAND 
REVENUE Comras,, [1928] A. C. 34; 97 L. J. 
K. GB. 2675 188 L. TT. 241; 447. L. RR. 58; 
71 Sol. Jo, ]002; 13 Tax Cag, 91, 126, H. L. 


Annotation :~ Refd. Belfour v. Mace (1928), 138 L. T. 338. 


169, 


170. 


172. 


173. 
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193 i. Assessment on agent—Foreign 
slapping company—-What deductions 
allowed.Jj—In the assessment of the 
income of a shipping eo., of which 
the principal place of business is out 


Add. Annotations :-—Aa to (2) Refd. Whitney 
v. 1. R. Comrs., [1926] A. C. 373 Belfour v. 
Mace (1928), 188 J. T, 838; 1. R. Comrs. 


v. Pakenham, I. 8. Comrs. v, Longford, [1928] 
| 


A. C, gaa. 
Add. Annotation :—Refd. Belfour v. Mace 
(1028), 188 L. T. 338. 


Add. Citations :—{1926] A. ©. 424; 95 
L. J. K. B. 6163 1385 L. T. 66; 10 Tax Cas. 
481. 

Add. Annotations :—As to (2) Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 583. Generally, 
Refd. I, R. Comrs. v. Pakenham, I. R, Comrs. 
v, Longford (1927), 96 L. J. K. B. 882. 

Add. Annotations :—-As te (1) Refd. Nielsen, 
Andersen v. Collins, Tarn v, Scanlan (1926), 
1386 L. T. 744; Muller (London) », Lethem, 
Muller (London) v. I. R. Comrs., [1927] 1 
K. B. 780. As to (2) Apld. Gavazzi v. Mace, 
Gavazzi v. I. K. Comrs.. Bovd v. Stephen 
(1926), 1845 L. T. 684. Folld. Belfour v. Mace 
(1928), 188 L. T. 338. 
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178. 
179. 


180. 


181. 


185. 


| 186. 


Add. Citations :—affd. (1928), 138 L. T, 338; 
13 Tax Cas, 539, C. A, - 

Add. .Citations :—sub nom. GAVAZZI v. MACE, 
GAVAZZI v. INLAND REVENUE COMRS., BoypD 
(T. L.) & Sons, Lrp. v. STEPHEN, 135 L. T. 
634; 10 Tax Cas. 698. 


Add. Annotation :—Consd. Belfour v. Mace 
(1928), 188 L. T. 338. 

Add. Annotation :—Refd. Muller (London) v. 
Lethem, Muller (I.ondon) v, I. R. Comrs., 
[1927] 1 K, B. 780. 

Add. Citations :—[1926] A. C. 424; 95 
eh K. B. 616; 135 L. T. 66; 10 Tax Cas. 
Add. Annotations :—As to (2) Consd. I. R. 
Comrs.v Pakenham, I. R.Comrs. 9. Longford 
(1927), 96 L. J. K. B. 882. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 

Add. Annotations :--As to (1) Consd. Belfour 
v. Mace (1928), 188 L. T. 838; Tarn v. Scanlan, 
Nielsen, Andersen v. Collins, Muller (London) 
v. Lethem, Same v. I. R. Comrs,, [1928] A. C. 
34. Refd. Maclaine v. Eccott, [1926] A. C. 
424. As to (2) Consd, Scales v. Atalanta S.S. 
‘0. of Copenhagen (1925), 134 L. T. 411. 


Add. Annotations ;—Consd. Maclaine  v. 
Keccott, [1926] A. C. 424. Refd, Nielsen, 
Andersen v. Collins, Tarn v. Scanlan (1926), 
135 L. T. 744; I. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford (1927). 96 L, J. K. B. 
882; Muller (London) v, Lethem, Muller 
(London) v. I. R. Comrs., [1927] 1 K. B, 780. 


186a, ——— Agent appointed by agent of principal. | 


188. 


198a. —- — 


| 200a. 


—TARN v, SCANLAN, NIELSEN, ANDERSEN & 
Co. v. Connmins, MULLER (W. H.) & Co. 
(LONDON) v. LLETHEM, Same v. INLAND 
REVENUE Comrs., No. 168a, ante. 


Add. Annotations :-—-Consd. Egyptian Delta 
Land & Investanent Co. v. Todd, [1929] 
A.C. 1. Mentd. Baelz v. Public Trustee, 
[1926] Ch. 868. 


-|—TARN v. SCANLAN, NIELSEN, 
ANDERSEN & Co. v. COLLINS, MULLER (W. H.) 
& (|. (LONDON) v. LETHEM, SAME vv. 
INLAND REVENUE Comrs., No. 168a, ante. 
Purchase of business within three years 
—No evidence of vendor’s profits.|—Held : 
it was the comrs.’ duty to determine to.the 
best of their judgment the average profits 
of the business for the three years respectively 
preceding the years of assessment.—-OGILVIE 
v. BARRON (1925), 11 Tax Cas. 508. 








200b. —--—— Foreign corporation—Registered office 


sum whicb represents 10 per cent. of 
the amount pavahle to it in reapect of 
the curriage of passengers, etc., & upon 
which the agent of the co. is liable to 
pay income tax, no deduetion can be 
nade of so much of the assessable 
income as is available for distribution 


transferred to England.|—A mining co. 
incorporated, having a registered office & 
carrying on business in Burma, decided to 
transfer its registered office & the control 
of its business to London, which it did as 
from July 1, 1925, thereby becoming liable 
to be assessed to British income tax. An 
assessment was therefore made upon it for 
the year ending Apr. 5, 1926 :—Held: the 
assessment should be under the rule applicable 


Co. OF New ZEALAND, LTD. v. FEDERAL 
ComR. OF TAXATION (1924), 35 C. L. R. 
209; 31 Argus L. R. 337.—AUS, 


PART V. SECT. 2, SUB-SECT. 4. 
sz. Under Aasessment  <Act.}—Re 


& ix diatributed to the members or | DonaLp Mason & Co. (Ont.), [1927] 


to Case I. of Sched. D. in respect of ite profits 


‘upon a fair & just average of three years 
en on that day of the year immediately 
preceding the year of assessment.’’ The fact 


that the seat of the co.’s continuing business 
was transferred to England did not mean 
that at the date of transfer its trade was 
‘set up & commenced ” within the meaning 
of rule 1 (2) applicable to Cases I. & II., so as 
to make it liable to assessment upon the 
profits of its first year’s trading as a co. 


registered in England.—Fry v. BURMA 
CorPn. (1929), 98 L. J. K. B. 698; 141 
L. T. 361, C. A. 

204a. ——— Date when accounts ‘‘ usually ’’? made 


up—Effect of change of date.|—-BorTHWICK 
(THOMAS) & Sons, Irn. v. Notpmr (1926), 11 
Tax Cas. 261. 


204b. Money recovered under insurance policy— 


Stock destroyed by fire—Whether trade 
receipt.|—Held: the trader must bring the 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his profit & loss account as a 
trading receipt, in order to arrive at his 
profits for income tax purposes.—GLIKSTEN J. 
& Son, Lrp. v. GREEN, [1929] A. C. 381; 98 
lL. J. K. B. 363; 140 L. T. 625; 45 T. LR. 
274, UW. L.; affg. S.C. sub nom. GREEN +. 
GLIKSTEN (J.) & SON, Jrp., [1928] 2 K. B. 
198, C. A. 


204c. Ascertainment of profits where stocks under- 


208. 


210. 


valued.]—When the opening & closing stocks 
of a business are both undervalued, the real 
profits of the year cannot be ascertained by 
merely raising the valuation of the closing 
stock & not taking into consideration the 
similar undervaluation of the opening stock. 
—BompBay Comr. oF INCOME TAX vv. 
AHMEDABAD NEw Corron MILLs Co., Ltn. 
(1929), 46 T. L. R. 68, P. C. 

Add. Annotations :—-As to (8) Consd. Iry v. 
Burma Corpn. (1929), 98 L. J. K. B. 693. 
As to (4) Fold. Elliott v. Duchess Mill (1926), 
95 L. J. K. B. 968. Consd. Stewart & Young 
v. Walker (1926), 11 Tax Cas. 123. As to (5) 
Consd. Leitch v. Emmott (1929), 98 L. J. K.B. 
459. Refd. Martin ». Lowry, Martin v. I. BR. 
Comrs., [1926] 1 K.B. 550. Generally, Refd. 
Betts v. Clare & Heyworth, [1926] 2 K. B. 289. 


Add Citations :—revsd. [1926] 2 K. B. 289; 
95 IL. J. K. B. 872; 1385 L. T. 339; 42 
T. L. R. 479, C. A.3 revsd. sub nom. CLARE & 


2124, ——- -——-.]:-Held: 
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HEyworrnH v. Berrs, [1927] A. 0. 443; 96 
L. J. K. B. 645; 187 L. T. 306; 48 T. L. R. 
387; 11 Tax Cas. 460, H. IL. 


Annotations :—.18 to (1) Overd. Kneeshaw v. Clay & Horsfall, 
[1929] 1K. B 285. As to(é 
Horsfall, [1929] 1 K. B. 285, 


210a. 


3) Consd. Knoeshaw v. Clay & 


Partnership.|—-By a deed dated 
Noy. 22, 1922, A. & B., partners in a firm, 
dissolved partnership as from Apr. 1, 1922. 
Upon the dissolution of the partnership A. 
continued to carry on business at the firm’s 
address, but from Nov. 22, 1922, until his 
death in June, 1923, B. carried on, in his 
own name at his private address,,a small 
amount of business previously done by the 
frm. By a deed dated Dec, 15, 1922, A. 
took C. into aati as from Apr. 1, 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs. found that the partnership between A. 
& B. was not dissolved until Nov. 22, 1922, 
& that there had been no discontinuance 
of the business, but that A. had succeeded 
1o the business of A. & B., & that A. & C. 
had suceceded to the business carried on by 
A. after the dissolution of his partnership 
with B.:—Held: there was evidence upon 
which the comrs. could come to their con- 
clusions, & they had not misdirected them- 
selves in law.-~ FARADAY, RODGERS & EnLEr 
v. CARTER (1927), 11 Tax Cas. 565, ©, A, 





212. Add. Citations :—[1927] 1 K. 1. 182; 5 


L. J. K. B. 963; 186 LT. 51; 42 T. L. XR. 
707; 70 Sol. Jo. 891; 11 Tax Cas. 56, C. A. 
Add. Annotation ;—Refd. Borthwick v. Nolder 
(1927), 11 Tax Cas. 261. 

in order to establish 
that there has been a falling short of the 
profits or gains of a trade within the exception 
to r. 11 of the Rules applicable to Cases I. 
& IT. of Sched. D., it has only to be shown 
that the profits or gains in the year of assess- 
ment have fallen short from some specific 
cause, & not that the aggregate profits or 
gains since the change have so fallen short ; 
é& if the profits or gains in the year of assess- 
ment are found to have fallen short from some 
specific cause, income tax is computed on the 
actual profits or oe of that year instead of 
on.the average of the three preceding years.— 
KNEESHAW v. CLAY & Hoksratn, [1929] 1 
K.B. 285; 98 L. J. K. B. 325; 140 L. T. 18S ; 
72 Sol. Jo. 809; 14 Tax Cas. 295, C. A. 


PART V. SECT. 2, SUB-SECT. 5.—B. 


213 fi. .}--A firm of mant- 
facturing confectioners, in- which 
changes of partnership had taken place, 
claimed that a falling short of profits 
was due to two specific causes, (1) an 
increase in the price of sugar due to 
interference with the Cuban supplies 
by the American Govt., the formation 
of a speculative in New York, & 
re) ent of European’ supplies 
owing to the French occupation of the 
Ruhr, & (2) an increase in bad debts 
caused by the failure of inexperienced 
venturers in the confectionery trade :— 
Held: (1) the expression ‘‘ specific 
cause ’ denoted an exceptional circum- 
stance, which could be clearly identi- 
fled, & to which the shortage of profits 
could substantially be attributed; 
(2) the causes of the falling off of profite 
alleged were not ‘ specific causes.”— 
STREWART & YOUNG v. INLAND REVENUE 
CoMRS., (1926) 8. C. 883; 11 Tax Cas. 
123.—SCOT 





PART V. SECT. 2, SUB-SECT. 7.—A. | institutions, as well as amounts paid 





Oo i. Farm land—Erpenses of 
fenciny.}—A farmer is entiticd to 
deduct under Lund & Income Tax 
Ameudment Act, 1924, s. 31, expendi- 
ture for the purchase & erection of 
vermin proof fencing.—-LINDSAY 1, 
gee Cor. (1927), 30 W. A. L, lt. 


o li. —— Any ne payment 
of an annuity payable by a ae nA & 
charged upon his land on which be 
carries on his businesy as a pastoralist 
igs not money “ wholly & exclusively 
laid out or expended for the purposes. 
of his trade,’’ within Income Tax Act, 
1915, 3. 19 (2) (g) (Vict.), &, therefore, 
may not be deducted from his gross 
income.—CALVERT v. VICTORIA TAXKS 
Come. (1927), 40 O. L. R. 142.—AUS. 


0 fii. —--—- Donations to public, social, 
charitable & ecclesiastical institutions. ] 
—Held: donations made to public, 
social,charitable & ecclesiastical institu- 
tions, at the request of friends of such 


in the office to casual visitors for 
tickets to performances, lotteries, cte., 
under an alleged commeretal practice, 
with the object of benefiting app!t.’s 
business, & not for charitable pur- 
poses, are not disbursements or 
expenres ‘“ wholly, exclusively & 
necessarily Jaid out or expended for 
the purposes of eurning the meome,’”’ 
& cannot be deducted from the profits 
& gains of the co. in arriving at_its 
taxable income.— O’REILLY & BrK- 
LANGER, LTD. v. MINISTER OF NATIONAT, 
REVENUK, [1928] Exch. C. lh. 61.— 
CAN. 


o iv, —— Loan to experimental com- 
pany.|—A firn: of law agents from time 
to time made advances to one of their 
clients, an expenmental limited co. 
which had been formed to manufacture 
a new inctal alloy. It was intended, 
after the business had becn established, 
to promote a large public co., & the 
firm anticipated considerable legal 
work inthis connection. The advances 


Cases 217a—226a. 


217a. 





Advances made to company by com- 
pany’s solicitors.|—A firm of writers to the 
signet advanced money from time to time 
without security & without any written 
acknowledgment to a limited co. for which 
they had acted as law agents since its 
inception. The co. failed, & the advances 
were irrecoverable. On an appeal to the 
General Comrs. from an assessment to income 
tax under Sched. D. the firm claimed that the 
amount of the advances was a permissible 
deduction in ascertaining their profits & 
gains as writers to the signet :—Held: the 
Joss was not a permissible deduction, as it 
did not represent monevs wholly & exclusively 
Jaid out or expended for the purposes of the 
firm’s profession within r. 3 of the rules 
applicable to Cases I. & II.—Haaarr & 
Burn-MuURDOCH v. INLAND REVENUE COMRS., 
[1929] A. C. 386; 98 L. J. P. C. 118; 141 
L. T. 97; 45 'T. L. R. 338, H. L. 


222a. Company—-Payment to director as induce- 


224a 


were not made by tho firm as factors 
for th 
loans became irrecoverable, & the firm of 
claimed to deduct the loss thus incurred 
in arriving at the profits of their pro- 
aatie fur income tax purposes :— 

eld: 


ment to retire.|—Held: a payment by aco. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a business expense de- 
ductible from the co.’s profits for purposes 
of income tax.—MITCUELL v. NOBLE (B. W.), 
Lvp., [1927] 1K. B. 719; 96 L. J. K. B. 484; 
137 L. T. 33; 48 TT. L. R. 245; 71 Sol. Jo. 
175; sub nom. NosBLE (B. W.), Lrp. »v. 
Mi1TcuenL, MircHEers. v. NOBLE (B. W.), Lrp., 
11 Tax Cas. 372, C. A. 

Add. Annotation :—Refd. Morley v. Lawford 
(1928), 441. L. R. 716. 


‘ ——.]-~Appll. co. was a member 
of the Cold Rolled Brass & Copper Assocn., 
an unincorporated body having as its objects 
the fixing of prices for goods manufactured 
by its members, & the provision of a common 
fund to be applied in the interests of its 
members. The common fund consisted of 
members’ entrance fees & monthly payments 
proportional to output tonnage, & in the 
event of the Association being wound up- 
was distributable between the members in 
proportion to their contributions. In 1918 
the Ministry of Munitions had large surplus 
stocks of brass & copper & the Assécn. was 
specially authorised by its members to 
negotiate with the Ministry in regard to its 
disposal. As a result the Assocn. contracted 
to purchase the metal from the Ministry at 
fixed prices per ton, & this contract, & also 
the draft arrangement for the disposal of the 
metal to the Assocn.’s members, were sub- 
sequently approved by the Assocn. in general 
meeting. hy these arrangements members 
were given, firstly, an option of purchasing 
a quantity of the metal proportional to their 
monthly output, at prices scheduled by 
the Association varying according to quality 
& size, & secondly, an option to apply for 
any residue. The whole of the metal was 
thus disposed of by the Association at prices 
higher than those paid to the Ministry, & the 
‘‘ profit’? was carried to the common fund. 


ee ae 





eco, The co. having failed, the 





the advances were not moncv 


. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Applts. debited in their accounts the full 
cost of the metal purchased by them from 
the Assocn., & did not bring into the accounts 
their share in the “ profit.”’ They were 
assessed to income tax under Case I. of 
Sched. D. on the basis that they were entitled 
to deduct only the net cost of the metal, 
a.e. the full cost less their share in the 
‘profit’? :—Held: applts. were able to 
share in the distribution of the metal only 
on payment of the prices scheduled by the 
Assocn.; their share in the ‘‘ profit ’’ was in 
proportion, not to the price paid, but to the 
quantity taken; the profit carried to the 
common fund could not be regarded as the 
individual members’ profit; & in the cir- 
cumstances applts. were entitled to deduct 
as a business expense the price alts by them 
to the Assocn.—CLIFFORD & Son, LTD. v. 
PuTtTicK, CLirrorpd & Son, LTD. v. INLAND 
REVENUE Comrs. (1928), 14 Tax Cas. 189. 


224b. Subscription to guarantee fund of British 


Annotations :—Distd. 
Jommrs., [1929] A. C. 386. 
». Ogden (1929), 45 T. L. R. 222. 


224c. 


“wholly & exclusively laid out for 
purposes ”’ of business & the deduction 
them was inadmissible.-—INLAND 
REVENUE Comers. v. A. & B., [1929] 
S. C. (H. L.) 76.—SCOT. ; 

_OV. Cost of reconstruction of 


Empire Exhibition.|—Applts., asphalters, 
subscribed to the guarantee fund of the 
British Empire Exhibition at Wembley, 
solely, as the General Comrs. found, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade expense. The General Comrs. 
held it was an allowable deduction :—Held : 
the question was one of fact, &, as there was 
evidence to support the finding of the General 
Jomrs., their decision must be affirmed.— 
MORLEY v. LAWFORD & Co. (1928), 140 L. T. 
125; 45 T. L. R. 30; 72 Sol. Jo. 825; 14 
Tax Cas. 229, C. A. 


Hagart & Burn-Murdoch v. I. R. 
Refd. Bourne & Hollingsworth 


Subscription to hospital—Where employee 
treated.|-—Applts., who gave considerable 
subscriptions to a hospital at which their 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 (a) of the rules 
applicable to Cases Il. & II. of Sched. D. :-— 
Held: the question whether the subscriptions 
were given with the view of obtaining a staff 
that would earn profits, or whether they were 
given merely because the staff had in fact 
been treated at the hospital, was a question 
of fact for the Special Comrs., & their decision 
must be affirmed.—BOURNE & HOLLINGS- 
WORTH, Tarp. v. OGDEN (1929), 45 T. L. R. 
222; 73 Sol. Jo. 127. 


226a. Liability to bank on loans to meet acceptances 


—Subsequent compromise of bank’s claim. ]— 
Applt., who carried on business as an 
exporter of cloth, habitually financed his ship- 
ments by drawing bills on the buyer in 
Shanghai & borrowing from a bank in London 
on the security of the bills & shipping 
documents. In 1920 a buyer became unable 


ComRs., [1929] §. C. (Ct. of Sess.) 384.— 
SCOT. 





o vi. Expenses of winter grazing 
of sheep.J—INLAND REVENUE COMRS. 
v. MARSHALL & MITCHELL, [1929] S. C. 


227. 


229. 


235. 


236. 


to meet his acceptances, & applt. found himself 
responsible to the bank for a large sum. In 
computing his assessable profits for the year 
ended Mar. 31, 1921, he was allowed to deduct 
asum of £22,410, being the estimated amount 
of the bank’s claim against him, but subse- 
quently he advanced certain contentions 
against the bank & eventually, at the end of 
1922, the bank accepted £8,000 in settlement, 
of its claim. Applt. objected to additional 
assessments made in order to bring into charge 
the difference between the £8,000 & the 
£22,410 previously allowed, contending that 
the sums advanced by the bank were a 
liability for the year ended Mar. 31, 1921, & 
that the subsequent reduction of the debt 
was immaterial in determining his liability 
for that or any later year :—Held: applt.’s 
transactions with the bank constituted part 
of his business & that the loss incurred was 
a trading loss; & the computations for the 
purposes of income tax must be reopened & 
adjusted by reference to the actual amount 
of this loss.—BERNHARD v. GATIAN, BERN- 
NARD v. INLAND REVENUR Comrs. (1928), 13 
Tax Cas. 723, C. A. 

Add. Annotation :-—-Refd. Naval Colliery Co. 
(1897), Ltd. v. I. R. Comrs. (1928), 188 L. T. 
593. 


Add. Annotation :—Consd. Fry v. 
Jorpn. (1929), 98 L. J. K. B. 693. 

Add. Citation :—12 Tax Cas. 227. 

Add. Annotation :—Consd. Morley v. Lawford 
& Co. (1928), 140 L. T. 125. 

Add. Citation :—12 Tax Cas. 232. 


Add. Annotations :—Consd. Morley v. Law- 
ford & Co. (1928), 140 I. T. 125. Refd. 
Finance Minister v. Smith (1926), 95 L. J. 
P. C. 198. 


Burma 
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236a. Calls on shares in company formed to take 


238. 


239. 


240. 


Over trading company’s buying agency.|]— 
Held: not a trading loss, but a loss of 
capital & not a sum that could be properly 
deducted.---M. JAcons Youna & Co.,°Lrp. 
v. Harris (1926), 11 Tax Cas. 221. 


Add. Annotation :—Retd. Naval Colliery Co. 
ee Ltd. v. 1. R. Comrs. (1928), 138 L. T. 
fi 

Add. Annotations :—As to (1) Consd. Mallett 
v. Staveley Coal & Iron Co., [1928] 2 K. B. 
405. Refd. I. R. Comrs. v. Northfleet Coal 
& Ballast Co. (1927), 12 Tax Cas. 1102; 
Thompson ». I. R. Comrs., I. R. Comrs. v. 
Thompson (1927), 12 Tax Cas. 1091. 

Add. Annotation :-—-Refd. Eastrinan v. Shaw 
(1927), 43 T. I. RR. 549. 


241a. Payment of liabilities of subsidiary com- 


244. 


pany.|—-Held: a loss of capital, & no de- 
duction could be allowed.- -BAKER v. MABIE 
Toop & Co., Imp. (1927), 18 Tax Cas, 235. 
Add. Annotation :—Refd. Mallet 1. Staveley 
Coal & Lron Co. (1927), 188 I. 'T. 2Ol. 


248a. Payment in consideration of surrender of 


lease — Mining lease.]—Sumns paid by a 
colhery co. to the lessor in consideration. of 
the surrender of a portion of the area demised 
by a mining lease, & for the release of the co, 
from the obligations undertaken by the lease, 
are capital payments, & are not allowable 
deductions.—-MALLETT v. STAVELEY Coat & 
Iron Co., Lrp., [1928] 2 K. B. 405; 97 
lJ. KR. BL 475: 139. T. 211; 13 Tax Cas. 
7723, C. A. 


Ba ae :—Folld. Cowcher 1 Mills (1927), 13 Tax Cas, 


216. : 
Co. (1927), 12 Tax Cus, 1102. 
248b. 


efd. I. RR. Comrs. +. Nortifieet Coal & Ballast 





.]—Resps. carried on business at 
premises held on a lease eapiring in 1923. 
In 1916 the business was closed down, & the 


PART V. SECT. 2, SUB-SECT. 7.-—B. 

p i. ——.]--A co. owned, & occupicd 
for the purpose of its trade, land & 
heritazes, which were ‘‘ mills, factories 
or Other similar prenuses,” within 
liulos appheable to Cases [. & IL., 
mr 8 (2)°—Held: im estimating the 
profits or gains of the co, for the 
purpose of ussessinent to income tax 
under Sehedule D, the whole annual 
value of its trading premises fell to he 
deducted, & not merely the amount 
et which the premises were actually 
asressed for the purpose of collection 
of tax under Schedule A. — INLAND 
REVENUE COMRS, v. SCOTTISH CENTRAL 
ELECTRIC Powrr Co., [1928] S. C. 260. 
~-SCOT. 


PART V. SECT. 2, SUB-SECT. 7.—D. 


sa. Slatutory company—Creation of 
reserve fJund—Loss wm realisation of 
investments forming part of fund.j— 
Held: since the words of the Act 
authorising the creation of the reserve 
fund were permissive & enabling only, 
the exercise of the power was dis- 
erctionary, & the loss was not an 
allowable deduction. Semble: it would 
have been otherwise, if the Act had 
imposed u duty on the co. to create a 
resorve fund.--ALLIANCE & DUBLIN 
CONSUMERS’ Gas Co. v. DAviks, [1926] 
I. KR. 372.—IR. 

sh. Bank—Losses written off during 
yeur~-Method of computation.|—Re 
BANK OF MONTREAL ASSESSMENT 
(1909), 14 B. C. KR. 282.—CAN. 

sc. -—— Losses on sales of temporary 
investments in Government securities. )-— 
Held: such temporary investments 
could not be regardcd as an invest- 
ment of capital; the Investment & 
realisation of such funds from time 


to time was merely part of the bank’s { 107; [1924] 1 W. W. lt. 1017.—CAN. 


ordinary busiuess, & the loss incurred 
was vw loss incurred in the production 
of income.—TAXATION CoMR. v. COM- 
MERCIAL BANKING Co. OF SYDNEY 
(1927), 27 S. R. N. S. W. 2313; 44 
N.S. W. W.N. 65.—AUS. 


PART V. SECT. 2, SUB-SECT. 7. -- 
E. (a). 





e i. Toss on trade branch.jJ— 
A trader having two branches in his 
trade (viz. a cloth business & a baunlkauug 
business) carried on both, cach with 
borrowed capital; & as the cloth busf- 
ness ended in a loss, he had to close it 
jn 1924: & all that portion of the 
borrowed capital which was sunk in the 
Cloth business was lost before 1924. 
The trader having had to pay interest, 
on that lost capital in 1924-25, the 
year of assessment, claimed deduction 
therofor from the assessable profits of 
bis remaining bankmp business for the 
year 1924-25:—Held; though the 
branches were distanet, the trade was 
one, & though the lost capital was not 
available for use in the trade, viz. 
the banking business, in the year of 
assessmnent, the interest paid on it 
should be deducted under Indian 
Income Tax Act, 8. 10 (2) (ii).—ARuU- 
NAOHALAM CHETTY v. INCOME ‘TAX 
woe (1928), I. L. R. 52 Mad. 296.— 


PART V. SECT. 2, SUB-SECT. 7.— 


246 ii. Instalment of purchase 
aia coats of plant itions. |— 
eld capital expenditure.-—ROsE- 
BERRY-SURPRISE MINING Co. v. Ki., 
[1924] S. OC. R. 445; (1924) 4 DL. R. 





of 
Slims CA- 
making 


se. Railway company --Expense 
maling deviations )--leld: 
pended by a rauway co. in 
deviations in its line from time to time 
were expenditure of a capital nature.— 
Rvopesia Krys. »v. COomMrR. or TAXKS, 
[1925] App. D. 438.--S. AF. 


sf. Company owning one ship—Ship 
seized do used by encemy—Exrpenditure 
on recontitioning ship.\—Tleld : not a 
proper deduction, m respect that the 
expenses were not a recurring main- 
tenance expenditure, but were of the 
nature of capital outlay.—INLAND 
REVENUE v. GRANITE Crry S. 8. Co., 
[1927] S. C. 705.--SCOT. 


sh. Loss on conversion of plant da 
works — Under arrangement unth 
Minister of Munitions.}-—-Held : a loss 
of capital, & not admissible as a 
deduction for income tax purposcs.— 
LOTHIAN CHEMICAL Co., LTb.  v. 
Rowers, LOTHIAN CHEMICAL Co., LTD, 
1 INLAND REVENUE COMRS, (1926), 
11 Tax. Cas. 508.—-SCOT. 


sj. Value of wool on backs of sheep 
purchased with  stution.]-— WhBSTER 
» WESTERN AUSTRALIA TAXATION 
Deputy Comer. (1927), 39 CG. LG. Wl. 
130; [1927] Argus L. R. 113.—AUS. 


sk. Cost of reconstruction of shop.|— 
HyYyam v. INLAND REVENUE COMRS., 
11929] 8. C. (Ct. of Sess.) 384.—SCOT. 


sl. Considcration his Oe ee 
material by carting contractor. }—-1NU 
REVENUE Comrs. v. ADAM (1928), 14 
Tax Cas. 34.—SCOT. 


Cases 248b—287. 


249. 


250. 
251. 


202, 


lessor agreed to accept a surrender of the lease 
in consideration of a sum to be paid by 
instalments of £250 a year, & resps. issued a 
debenture to the lessor securing the instal- 
‘ments by a floating charge on all their assets. 
In 1921 the lessor accepted £600 from resps. 
in satisfaction of all further liability under the 
debenture :—Held: the payment of £600 
was not an admissible deduction.—-COWCHER 
oe & Co., Lrp. (1927), 18 Tax Cas. 
Add. Annotations ;—Consd. British Insulated 
& Tlelsby Cables v. Atherton, [1926] A. C. 
205. Refd. Mitchell v. Noble (1926), 43 
T. Ll. BR. 100. ; 
Add. Annotation :—Apld. Marsden v. J. It. 
Jomrs. (1919), 12 Tax Cas. 217. 
Add. Annotations :—Refd. Small v. Hasson 
(1920), 12 Tax Cas. 351; British Insulated & 
iclsby Cables v. Atherton, [1926] A. C. 205; 
Mitchell ». Noble, [1927] 1 K. B. 719. 
Add. Annotation :—Refd. Mallet v. Staveley 
Coal & Iron Co. (1927), 1388 I. T. 201. 


252a. Difference between cost & proceeds of sale 


254. 


260. 


PART V. SECT. 2, SUB-SECT. 7.-—F. 


253 i. Loss on advances to saw-miller 
to secure supplies of timber—Advances 
written off as bad debls on liquidation of 


of fixtures of branch shops.|—A trading co., 
with a number of branch shops controlled 
by a head office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 
profit or loss :--Held: the difference between 
the cost of new fixtures, fittings, & utensils 
for the new shops, & the receipts from the 
sales of equivalent second hand fixtures, 
etc., from the shops that were closed, was a 
capital expenditure, & was not a revenue 
expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits which were assessable to income 
tax.—HASTMANS, l:rp. v. SHAW, EASTMANS, 
Lrp. v. INLAND REVENUF Comrs. (1928), 45 
T. i. R. 12; 72 Sol. Jo. 744; 14 Tax Cas. 218, 
VW. 4. 


Add. Annotation :---Refd. Roebank Printing 
ee Ltd. v. 1. Rt. Comrs. (1928), 18 Tax Cas. 
S04. 

Add. Annotations :-~As to (1) Refd. Small v. 
Hasson (1920), 12 Tax Cas. 851; Mitchell v. 
Noble, [1927] 1 K. B. 719. As to (2) Distd. 
British Insulated & Helsby Cables v. Ather- 
ton, [1926] A. C. 205; Mallett v. Staveley 
oal & Iron Co,, [1928] 2 kK. B. 405. 


Held: 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


262. Add. Annotations :—Distd. Mallett v. Staveley 


264. 


265. 


268a. 


Coal & Iron Oo., [1928] 2 K. B. 405. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 205; Mitchell v. Noble, [1927] 1 
K. B. 718; Morley v. Lawford (1928), 44 
T. L. KR. 7163; Rees Roturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 13 
Tax Cas. 366. 


Add. Citation :—sub nom. ATHERTON  v. 
BRITISH INSULATED & HELSBY CABLES, LTD., 
10 Tax Cas. 155. 


Add. Annotations : --Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Consd. 
Morley v. Lawford (1928), 140 L. T. 125. 
Refd. Mitchell v. Noble, [1927] 1 K. B. 719. 


Add. Annotations :—Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
Mallet v. Staveley Coal & Iron Co. (1927), 
138 J. 'T. 201. 


Books used for professional purposes— 
Solicitor.|— The word ‘“‘ plant’ in Finance Act, 
1925 (c. 86), 8. 16, does not include a solr.’s 
books which he consults for professional 
purposes.--DAPHNE v. SHAW (19286), 43 
". L. R. 45; 71 Sol. Jo. 21; 11 Tax Cas. 


256. 





| 276a. Replacement of obsolete plant or machinery 


278. 


285. 


287. 


—_— 


to be entitled to deduct. this loss :— 
the loss was a * loss not con- 
nected with or arising out of the 
trade.’’— RORBANK PRINTING Co., LTD. 





Meaning of obsolete—Question of fact for 
commissioners.|—-SOUTH METROPOLITAN GAS 
Co, v. DADD (1927), 138 Tax Cas. 205. 


Add. Annotation :—-Refd. Brighton College 
v. Marriott, [1926] A. C. 192. 


Add. Annotations :—Apld. Waldie v. I. R. 
‘omrs. (1919), 12 Tax Cas. 113. Distd. 
Hagart & Burn-Murdoch v. I. I. Comrs., 
[1929] A. C. 386. Refd. Bourne & Hollings- 
worth v. I. R. Comrs. (1921), 12 Tax Cas. 
483; Baker v. Mabie Todd (1927), 18 Tax 


Cas. 


Add. Annotations :—Apld. Mallett v. Staveley 
Coal & Iron Co , [1928] 2 K. B. 406. Consd. 
Morley v. Lawford (1928), 140 L. T. 125. 
Expld. llagart) & Burn-Murdoch v. I. R. 
Comrs., [1929] A. C. 386. Distd. Salisbury 
House Hstate v. Fry (1929), 98 L. J. K. B. 
722. Reid. Small v. Easson (1920), 12 Tax 
Cas. 351; Bourne & Hollingsworth v. I. R. 


ae aren 
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of which only a small proportion earned 
fees, formed part of one undivided 
stud. He was assessed to income tax, 
on the profits of his general farming 


saw-miller.|— Held : the loss was pro- 
perly deducted.~-Hoaa@ & Co., Lrp. v. 
SOMR. OF TAXES, [19245] N. Z. lie R. 
306.—~—N.Z. 


254 {. Limited to 
Whether debt of managing director to 
company included.J—A calico printing 
co. paid its managing director in part 
by a commission on profits. During 
the first year of the arrangement the 
directors authorised him to draw two 
Bums On account of his commission, & 
in subsequent years he drew sums on 
this account. without special authority 
but with the knowledge of the directors. 
These sums were debited to a com- 
mission account. During the year 
ending Dec. 31, 1928, he drew out 
£5,141 in sums varying between £150 
& 8400. It was subsequently uscer- 
tained that no commission was due for 
that year, & the commission account. 
showed a balance due by the co. 
of £3,391. In arriving at ite profits 
for income tax purposes the co. claimed 


trading debts— 


v. INLAND REVENUE CoMks., [1928] 

S. C. (Ct. of Sess.) 701.—SCOT. 

PART V. SECT. 2, SUB-SECT. 7.—-G. 
o i. ———- Payment for qualification 

shares. }-—-SHAPIRO v. INLAND REVENUE 

ComRs. (1928), 49 N. L. R. 436.—S. AF. 


PART V. SECT. 2, SUB-SECT. 7.-- J. 

b i. Diminished value of rails & 
sleepers.|}—Held: a railway co. was not 
entitled to any deduction for such 
diminished value.—RHODESIA RyYs. v. 
ee OF Taxzs, [1925] App. D. 438.— 


PART V. SECT. 2, SUB-SECT. 7.—L. 

pi. —— Separate assessments under 
Schedules B. & D.}-—A farmer bred 
horses & cattle on a considerable scale. 
He used his stallions for his own horse- 
breeding purposes, & also earned fees 
by sending them on journeys for the 
service of ather owners’ marcs. In 
this connection he kept a reserve of 
stallions to replace any which might 
become incapacitated. All his stallions. 





business under Schedule B.. & on the 
profits of his fee-carning stallions under 
Schedule D. As a method of fixing 
the amount of profits assessable under 
the latter Schedule, the comrs. deter- 
mined to regard a certain number of 
stallions as exclusively used in earning 
fees, & to allow the deduction of the 
cost of their full upkeep & attendance, 
& to provide for replacements by allow- 
ing a similar deduction in respect of 
other stallions in the stud to the extent 
of one-third of the number of travelling 
stallions. The farmer contended that 
his stallion-owning business should be 
treated as entirely separate from his 
farming business, & that the whole of 
the expenses & losses connected with 
his stallions should be set against the 
revenue derived from them :—Held ; 
it was primarily s question for the 
comrs. to determine, & no cause had 
been shown for disturbing their 
determination._-MARSHALL v. INLAND 
panes Comms,, [1027] 8S. C, 243.— 


288, 


290. 


291. 


292a. 


293. 


204. 
205. 
296. 


297. 


300. 


301. 
302. 


304. 


305. 


307a. Accident 


Comrs. (1921), 12 Tax Cas. 483; British 
Insulated & Helsby Cables y. Atherton, [1926] 
A. C, 205; Mitchell v. Noble, [1927] 1 K. B. 
719; Green v. Gliksten (1928), 189 L. T. 12; 
Rees Roturbo Development Syndicate v. 
I. R. Comrs., Rees Roturbo Development 
Syndicate v. Ducker (1928), 18 Tax Cas. 366. 
entd. Hart v. Riversdale Mill Co. (1927), 96 
L. J. K. B. 691. 
Add. Annotations :—Consd. Morley v. Law- 
ford & Co. (1928), 140 L, T. 125. Refd. 
British Insulated & Helsby Cables v. Atherton, 
{1926] A. C. 205. 


Add. Annotations :—As to (1) Consd. Morley 
vw. Lawford & Co. (1928), 140 L. T. 125. 
As to (2) Refd. Mitchell v. Noble, [1927] 
1 K. B. 719. Generally, Refd. Small v. 
Easson (1920), 12 Tax Cas. 351. 

Add. Annotations :—Consd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691; Morley 
v. Lawford & Co. (1928), 140 L. T. 126. Refd. 
I. R. Comrs. v. Lysaght, [1928] A. OC. 234 ; 
Salisbury House Estate v. Fry (1929), 98 
L. J. K. B. 722. 

J—-Younes, CrawsHay & YOUNGS, 
Lrp. v. BROOKE (1912), 6 Tax Cas. 393. 

Add. Annotation :—Refd. Thomas v. Evans. 
Jones v. South-West Lancashire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 

Add. Annotalion :—-Refd. Collins v. 
Oomrs. (1924), 12 Tax Cas. 773. 

Add. Annotation :—Refd. Collins v. I. Ff. 
omre. (1924), 12 Tax Cas. 773. 

Add Citation :--2 Tax Cas. 100. 

Add. Annotations:—As to (2) Consd. Thomas 
vy. Kvans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1927), 11 Tax Cas, 
790. Generally, Refd. Percg & Jones v. J. R 
Comrs. (1919), 12 Tax Cas. 82; 1. R. Comrs. 
v. Westleigh Hstates Co., I. R. Comrs. v. South 
Behar Ry., I. BR. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 657. 

Add. Annotations :—Apld. Pegg & Jones v. 
I. 2. Comrs. (1919), 12 Tax Cas. 82. Consd. 
Thomas v. Hivans, Jones v. South-West 
Lancashire Coul-Owners’ Aaseen. (1927), 11 
Tax Cas. 790. Refd. I. R. Comrs. v. West- 
leigh Hstates Co., I. R. Comrs. v. South Behar 
Ry., ]. R. Comrs. v. Eccentric Club (1925), 12 
Tax Cas. 657. 

Add. Annotations :—Consd. I. BR. Comrs. v. 





y. R. 


Westleigh Estates Co., I. R. Comrs. v. South ! 


Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 657; Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. C. 251. 
Distd. Liverpool Corn Trade Assocn. v. Monks, 
1926] 2 K. B. 110. Apld. Jones v. South- 
est Lancashire Coal-Owners’ Assocn., [1927] 
A. C. 827. 
Add. Annotation :~-Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 L. T. 328. 
Add. Annotations :—Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
A.-G, v. Metropolitan Water Board, [1928] 1 
K.B, 838. 
Add. Annotations :—Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 189 L. T. 29. 
Add. Annotations :—Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331, Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. I’. 29. 
insurance — Mutual sia — 
A mutual insurance assocn. was formed, its 


Q9'7 
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sole activity being the indemnity of its 
members, who were coal-owners, against 
liability for compensation in respect of fatal 
accidents to workmen. ‘The members of the 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
fund by making calls upon members propor- 
tionate to the wages paid in their works for 
the time being, & the balance of the ordinary 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
paid. A member, on retirement, was entitled 
to get back in cash a proportion of his share 
in the above reserve fund, but, apart from 
this, members had no right at. all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could be used in 
diminution of members’ calls :—-Held: (1) 
the sums paid by the members to the assocn. 
were admissible deductions in computing the 
profits made by a member for the purpose of 
assessinent to income tax, as the Inoney was 
laid out by the respective members ‘on a true 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves.—THOMaAS v». EVANS 
(RicHARD) & Co., JONES v. SouTH-WeEest 
LANCASHIRE Coal OWNERS’ As-eocn., [1927] 
1K. GB. 383; 95 L. J. K. B. 9903 185 LT. 
673 3; 42 T. L. R. 703: 11 Tax Cas. 790, CO. A5 
affd. sub. nom. Jonts v. SourH-WeEsT LAN- 
CASHIRE COAL OWNERS’ Assocn., [1927] A. C. 
827; 96 L. J. K.B. 894; 187 lL. T. 7873; 43 
T. L. 1. 725: 71 Sol. Jo. 680, H. Th. 


307b. Marine insurance company-—-Building ships 


-Cancellation of shipbuilding contracts. |— 
A marine insurance co., having entered into 
contracts for the building of four ships, 
accepted delivery of two of the ships & 
then, owing to » slump in the shipping trade, 
cancelled the contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new business of dealing in ships 
had been begun by the co., & that the 
£70,000 was a proper deduction in arriving 
at its profits : —/leld: the co. was not. carry- 
ing on any trade, from the profits of which 
the £70,000 was an admissible deduction-- 
DEVON MutruatL STEAMSHIP INSURANCE 
Assocn. v. OGG (1927), 13 Tax Cas. 184. 


309a. Loss on investments—What amounts to.|—- 


Applts., an insurance co., had investments 
in British railway stocks, & it was admitted 
by the Crown that any loss suffered by applts. 
on such investments was deductible from 
their profits for purposes of income tax. 'Th 

result of Railways Act, 1921 (c. 55), was 
that applts. received in exchange for their 
various railway holdings stocks in the four 
amalgamated railway cos. created by that 
Act. The market value of these new stocks 
was less than the original cost. to applts. of 
the old stocks, & they claimed that the loss 
so occasioned to them should be allowed as 
a deduction from their profits for 1922 & 
1928 in computing their income tax liability : 
—Held: as the effect of what had happened 
was that the old investments had been closed 
& realised, & new investments had been 
begun, applts. were entitled to the deduction 
claimed,— Royal. INSURANCH Co., Lp. v. 


Cases 309a-——357a. 


313a. 


316. 


317. 


317a. 


317b. 
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sl. Dividends received by broker— 
Deduction of interest on unnaid balance 


ae (1928), 44 T. L. R. 680; 14 Tax Cas. 
2. 





Remuneration of solicitor-trustee under 
trust.|-A_ solr.-trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection with the trusts. By agreement 
between himself, his co-trustees & the bene- 
ficiaries, his remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax :—Held: this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D., 
Case II., as his profits or carnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Rules applicable to all Schedules, 
r. 19.—Jonns ». Wriaur (1927), 139 1. T. 
43; 44 T. L. R. 128; 72 Sol. Jo. 86; 13 Tax 
ras. 221. 


Add. Annotations :—As to (3) Apld. Whelan v. 
Henning, [1926] A. C. 293. Distd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 326. 
Refd. Kirke’s Trustees v. J. R. Comrs. (1926), 
136 L. T. 582; Turton v. Mitchell (1927), 138 
L. T. 365; Leeming v. Jones (1929), 141 
L.T.472. Generally, Refd. Leitch v. bmmott, 
[1929] 2 K. B. 236. 


Add. Citations :—[1926] 1 K. B. 430; 
Tax Cas. 139. 

Add. Annotations :—Apld. Turton v. Mitchell 
(1927), 138 L. ‘T. 365. Consd. Leeming v. 
Jones (1929), 141 L. T. 472. Refd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 326. 


Different holdings of War 
Loan.|—Applt., who owned £2,350 5 per cent. 
War Loan inscribed in the books of the Bank 
of England, in June 1924 converted this 
holding into 44 per cent. Conversion Loan, 
the interest on which was payable under 
deduction of income tax. Applt., however, 
continued throughout the year 1925-26 to 
hold a smal] amount of 5 per cent. War Loan 
Post Office issue, to which he had succeeded 
on the death of his daughter, & which he was 
not aware he could convert :—Held: applt. 
continued throughout the year 1925-26 to 
hold the same source of income, i.e., 5 per 
cent. War Loan, & under Schedule D., 
Jase III., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
reccived from such War Loan in the preceding 
year.—TURTON v. MITCHELL (1927), 138 L. T. 
365; 13 Tax Cas. 245. 


ee ere 


10 




















Holdings of 
husband & wife.]—- Where applt.’s wife, 
who was living with him, was in reccipt 
of £9 16s. 10d. interest of War Loan in the 
year preceding the year of assessment, in 
which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 
from which he received interest amounting 
to £3,662 10s.:—Held: applt. had been in 
possession of the source of such interest in 
the previous year, & was assessable only in 
the sum of £9 16s. 10d. in respect of interest 


due to broker.}—Held: the client was 
not assessable for income in respect 
of the whole umount of the dividends 


received By 
his account, 
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of War Loan.—WaALKER v. HOWARD (1927), 
138 L. T. 367; 13 Tax Cas. 313. 


Annotation :-—Overd. Leitch v. Emmott, [1929] 2 K. B. 236. 


Compare No. 570a, post. 


321a. Surrender of Victory Bonds in payment of 


336. 


337. 


345a. 


347. 


354. 


356. 


367a. 


the broker & credited to [1927] 2 D. L. R. 1100; 
but only in respect of the 3 


828 


death duties—-Unpaid interest taken into 
account in valuation.|—-Where Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds, 
the interest is not subject to income tax.— 
Monks v. Fox’s Execurons, [1928] 1 K. B. 
351; 97 L. J. K. B. 241; 188 L. T. 203; 44 
T. L. R. 115; 72 Sol. Jo. 31; 13 Tax Cas. 171. 
Add. Annotations :—Consd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 683. Refd. Leeming 
v. Jones (1929), 141 L. T. 472. 

Add. Annotations :—Consd. Re Fitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
L. T. 556; Perrin v. Dickson (1929), 98 
L. J. K. B. 683. Refd. Glenboig Union Firc- 
rn Co. v. I. R. Comrs. (1922), 12 Tax Cas. 

27. 





By insurance company—In considera- 
tion for annual payments.|—A contract with 
an insurance co., by which the assured, in 
consideration of annual payments, is to receive 
other annual payments at a later date, does 
not create an annuity chargeable with income 
tax, except to the extent that the payments 
made by the co. consist of interest on those 
made to them by the assured.— PERRIN vt. 
Dickson (1929), 98 L. J. K. B. 6838; 45 
T. L. R. 621, C. A. 


Add. Annotation :—Consd. Perrin v. Dickson, 
(1929), 98 L. J. K. B. 688. 


Add. Annotation :—Refd. Sherwood v. Sher- 
wood, [1929] P. 120. 


Add. Annotation :—Apld. South American 
Stores (Gath & Chaves) v. I. KR. Comrs. 
(1926), 12 T'ax Cas. 905. 

Agreement to pay super-tax on wife’s 
income in excess of specified sum— Whether 
husband entitled to marshal wife’s income. |--- 
A husband & wife lived apart upon the terms 
of a separation deed by which the husband. 
covenanted during the joint lives of himself 
& his wife to pay to trustees for the benefit 
of the wife such a sum in each year as, after 
deducting income tax at the current rate, 
should amount to the sum of £3,000. 
Clause 11 of the deed was in these terms : 
‘“In addition to all other payments by this 
indenture agrced to be made by the husband 
or his representatives after his decease he or 
they shall pay & discharge all super-tax which 
shall be payable in respect of the income of 
either the husband or the wife except any 
super-tax in respect of any income of the wife 
not coming to her under or by virtue of this 
indenture in excess of £1,400 for any year.”’ 
Apart from the deed the wife had an income 
exceeding £1,400 a year:—Held: in com- 
puting the super-tax payable by the husband 
in respect of the income of the wife, the 
husband was not entitled to marshal the 
component parts of the wife’s income so that 
one part, namely, the annual amount payable 





difference between the sum of the 
dividends & the sum _ charged for 
interest.— Re STouT & TORONTO CITY, 
60 O. L. R. 
13.—CAN. 


” 
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under the deed plus £1,400, should be exempt 
from super-tax as to £2,000 thereof, & as 
to the balance should bear the lower rates 
of tax, & that the higher rate of tax should 
fall upon another part, namely, the excess 
of the wife’s total income over the first- 
mentioned part; but clause 11 of the deed 
required that the whole super-tax payable 
in respect of the total income of the wife 
should be divided in the proportion which 
the amount of one of the above-mentioned 
parts of the wife’s income bore to the amount 
of the other, & that the husband should pay 
super-tax in the proportion which the first- 
mentioned part bore to that secondly 
mentioned.—FLEETWOOD-HESKETI v. FLEET- 
woop-H&EskEru, [1929] 2 K. B. 55; 98 
L. J. K. B. 417; 141 L. T. 317, C. A. 


369c. Payment of interest to debenture holders—- 


375. 


378. 


392. 


393. 


393a. 


Out of accumulated profits..—Where a 
limited co. pays debenture interest, not out 
of the profits of the year in respect of which 
it is paid, but out of accumulated undivided 
profits which have been charged with tax in 
previous years, the co. is bound to deduct 
from the interest the amount of the tax 
& to account for it to the Crown.—lwvI- 
PAARD’S VLIEI ESTATE & GOLD MINING Co., 
Lrp. v. INLAND REVENUE Comrms. (1929), 46 
T. L. R. 42. 


Add. Annotation :—Consd. Martin v. Lowry, 
Martin v. Il. R. Comrs., [1926] 1 Is. B. 550. 


add. Annotation :—Refd. Ke Jauncey, Bird v. 
Arnold, [1926] Ch. 471. 


Add. Annotations :-—Consd. Sterling Trust 
v. J. R. Comrs., ]. R. Comrs. v. Sterling Trust 
(1925), 12 Tax Cas. 868. Distd. Dickson 
v. Llampstead B. C. (1927), 91 J. P. 146. 
Apld. A.-G. v. Metropolitan Water Board, 
[1928] 1 K. B. 883. Consd. Birmingham 
Corpn. v. I. R. Comrs., [1929] 2 K. B. 187; 
I. R. Comrs. v. Dalgety & Co. (1929), 98 
L. J. K. B. 542; Shanks v. I. RK. Comrs., 
[1929] 1 K. B. 342; Salisbury House Istate 
vw. Fry (1929), 98 L. J. K. B. 722. Refd. 
Birt, Potter & Hughes v. I. R. Comrs. (1927), 
12 Tax Cas. 976; I. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford, Gascoigne v. J, R. 
Comrs., [1927] 1 K. B. 594. 


Add. Annotations :—Apld. Dickson v. Hamp- 
stead B. C. (1927), 91 J. P. 146. Consd. 
Birmingham Corpn. v. I. R. Comrs., [1929] 
2K.B.187. Refd.1. Rh. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford, Gascoigne v. I. R. 
Comrs. (1927), 186 lL. T. 699; A.-G. vo. Metro- 
politan Water Board, [1928] 1 IK. B. 833. 


-|--Under Housing of the Working 
Classes Acts & Metropolis Manayement Act, 
1855 (c. 120), resps., a metropolitan borough 
council, assigned to the London County 
Council all rates authorised to be raised by 
resps. under Metropolis Management Act, 
1855, or London Govt. Act, 1899 (ec. 14), to 
secure money advanced by the IJondon 
County Council. The moncy so raised was 
used by resps. in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc., Act, 
1919 (c. 35), s. 1. In making payments of 
interest on the sums advanted resps. deducted 
income tax under Rules applicable to all 





Schedules, r. 21. The interest was paid out 
of the general fund in the hands of resps., 
into which fund were paid all profits or gains, 
whether derived from a housing scheme or 
from elsewhere. Resps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which all 
receipts, including the profits & gains derived 
from resps.’ electricity undertaking, or 
otherwise. were paid. No special fund in 
respect of any housing scheme was main- 
tained. Resps. possessed profits or gains 
brought into charge to income tax sufficient 
for the payment of interest on the sums 
advanced, apart from any revenue derived 
under any housing scheme :—Held : as none 
of resps.’ profits & gains other than the 
receipts of the housing scheme contributed 
to the payment of the interest, & as resps. 
had an indemnity against loss on the scheme, 
resps. were liable to account for the amount 
of the deductions.— DICKSON v. HAMPSTEAD 
BornovuGH Councit (1927), 91 J. P. 146; 
43 T. L. R. 595; 25 L. G. R. 402; 11 Tax 
Jas, 691. 


Annotation :-—Apprvd. Birmingham Corpn. vr. I. R. Comrs., 


{1929} 2 Kh. 


BB. 187 


393b. ~——.]—The Birmingham Corpn. undertook 


394. 


394a. —-— 
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a Tlousing Scheme, under the provisions of 
the Town Planning Act, 1919 (c. 35), &, under 
the provisions of sect. 7, the Local Govt. 
Board undertook to, & did, refund to them, 
by means of an Kxchequer subsidy, the loss 
thereby incurred. In order to finance the 
scheme, the corpn. issued housing bunds, & 
when paying interest upon them they 
deducted income tax. They alleged that 
that interest was paid out of their general 
borough fund, which was used in financing 
their markcts, gas, electricity, tramways & 
other undertakings, & that as the income in 
respect of that fund & those undertakings had 
already been brought into charge for income 
tax purposes, they were entitled to retain the 
amounts deducted :—/feld: as the corpn. had 
an indemnity against loss on the housing 
scheme the intcrest so paid could not be re- 
garded as a general payment out of profits 
brought into charge.& the corpn. must account 
to the Revenue for the tax so deducted under 
rule 21 of the rules applicable to all Scheds. 
—BIRMINGHAM CORPN, v. INLAND REVENUE 
Comnis., (1929]2 K.B.187; 98 L. J. K. B. 498; 
141 L. T. 3889; 98 J. P.216; 45 T. L. R. 
463; 27 L. G. R. 551, C. A. 

Add. Annotations: — Apld. Birmingham 
Corpn. v. J. BR. Comrs., [1929] 2 K. B. 187. 
Retd. Sterling Trust v. I. R. Comrs., I. lh. 
Comrs. v. Sterling Trust (1925), 12 Tax Cas. 
868. 





.|--The profits of the Metropolitan 
Water Board were assessable under 1918 Act, 
Schedule A., No. III., r. 3, by reference to 
the profits of the year preceding the year of 
assessment. The accounts of the Hoard for 
the year ending Mar. 3], 1922, showed a loss, 
& no assessment was made for the year 
ending Apr. 5, 19238. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million intcrest on water stock, 
& debentures, deducting & retaining the 
income tax thereon. On an information 
claiming that the Board was liable to account 
for the amount of the tax so deducted, the 


Cases 394a—430b. 


Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
Rules applicable to all Schedules, r. 19, & 
was in fact paid out of the profits for 1922-23, 
& that, although the income tax for 1922-23 
was to be measured by the profits of the pre- 
ceding year, the profits for 1922-23 had been 
brought into charge, & rule 21 did not apply : 
—Held: as the Board had been assessed at 
zero under Schedule A for 1922-238, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to succeed.—A.-G. v. METROPOLITAN 
WaTEeR Boarp, [1928] 1 K. B. 8388; 97 
L. J. K. B. 2143 188 L. T..346; 44 T. L. R. 
135; 72 Sol. Jo. 80; 18 Tax Cas. 204, C. A. 
Annotation :—Distd. Salisbury House Estato v. Fry (1929), 
98 L J. K. B. 722. 


397. Add. Annotations :—Consd. Sterling Trust 
v. I. R. Comrs., I. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
v. Hampstead B. C. (1927), 91 J. P. 146. 
Consd. A.-G. v. Metropolitan Water Board, 
[1928] 1 k. B. $83; Birmingham Corpn. v. 
1. R. Comrs., [1929] 2 K. B. 187. Refd. I. R. 
Comrs. v. Dalgety & Co. (1929), 98 L. J. K. B. 
42. 

416a. —--— Debentures.|—A co. issued deben- 
tures, stating in the prospectus that the 
interest thereon would be payable ‘ free of 
Iinglish income tax.”? 'The debentures them- 
selves, & the trust deeds by which they were 
secured, provided for payment of interest 
at 5} per cent. per annum “free of English 
income tax,’ & the co. undertook, in addition 
to the interest, to pay or idemnify the owner 
of each coupon against the English income 
tax on the interest to which the coupon re- 
lated :——Held: the contract was void, as regards 
the stipulation for payment of interest free 
of income tax.——SoutH AMERICAN STORES 
(Gatun & CuHAvVES), Lrp. v. INLAND REVENUE 
Comrs. (1926), 12 Tax Cas. 905. 


Add. Annotations :-—Consd. I. Ih. Comrs. v. 
Pakenham, I. It. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. Refd. Baker v. Archer- 
Shee, [1927] A. C. 844. 

Add. Annotation :—N.F. Manton’s Trustees 
v. Stecle, Stecle v. Manton’s Trustees (1927), 
11 Tax Cas 549. 


428a. --—--- Securities in control of foreign custodian 

of enemy property-—Payment of dividends by 
Anglo-German Mixed Arbitral Tribunal— 
When interest accrues.|—-Before the war one 
K., who was a naturalised British subject 
ordinarily resident in the United Kingdom, 
deposited certain securities, stocks, & shares 
with a bank in Germany for safe custody, & 
the bank collected the interest & dividends 
& put them to the credit of K.’s account. 
From the outbreak of war in 1914 K. ceased 
to operate the account & he died in 1916. 
The bank, however, continued to credit the 
account with the interest & dividends until 
1917, when the German Govt. appointed a 
custodian to take over & administer enemies’ 
property in Germany, & the bank then paid 
the interest & dividends to the custodian. 


425. 


427. 


K.’s last surviving exor. dicd in 1921, & resps., | 


annual remittances received by a 
woman in Scotland frum her divorced ut 
Sweden, under a Swedish 
decree of divorce, fell to be taxed under 
Case V. in respect that ‘' possessions ”” 


PART V. SECT. 6. 


Remittance under 
divorce.) —Held : 


‘ husband in 
. aera cae 
foreign decree of 
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the exors. of such survivor, recovered the 
interest & dividends, together with interest 
thereon, through the Anglo-German Mixed 
Arbitral Tribunal. Resps. were assessed to 
income tax in respect of these sums for the 
years 1922-23 to 1926-27 under Cases IV. 
& V. of Sched. D. on the ground that they 
were income arising to resps. in those years 
as they accrued only when received under the 
decree of the Tribunal :—-Held : the dividends 
& interest accrued in the years when they 
were paid into the bank, & it was now too 
late to make assessments in respect of the 
years before K.’s death, & as to the years 
after his death assessments could be made 
only so far as the assessments were in time, 
& the further sum paid as interest thereon 
under the decree of the Tribunal was not 
income but was compensation comparable 
to damages for detention of a chattel & there- 
fore was not assessable to income tax.-— 
SIMPSON v. MAURICE’S Exons. (1929), 45 
T. L. R. 581, C. A. 


428b. —— ——— & interest thereon—Whether 
interest income.|—Simrson v. MAURICE’S 
Exoks., No. 428a, ante. 


430. Add. Annotations :—Apld. Manton’s Trustees 
v. Steele, Steele v. Manton’s Trustees (1927), 
11 Tax Cas. 549; Fry v. Burma Corpn. (1929), 
98 lL. J. K. B. 693. Refd. I. R. Comrs. v. 
Blackwell (1925), 1384 L. T. 372; Baker v. 
Archer-Shee, [1927] A. C. 844; I. R. Comrs. 
v. Pakenham, J]. It. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


430a. ——— Foreign agreement for repayment by 
foreign company of loan with interest-—Not a 
security.|—MANTON’s (LORD) TRUSTEES uv. 
STEELER, STEELE v. MANTON’s (LORD) TruUs- 
TEES (1927), 11 Tax Cas. 549, C. A. 


430b. Company making investments on real 
estate abroad.|—-A co. incorporated in the 
United Kingdom, & carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
Egypt, was assessed to income tax until 
Apr. 1, 1922, under Schedule D., Case I., 
upon the profits of the co.’s business. As 
from Apr. 1, 1922, the entire control of the 
business was removed to Egypt. The trade 
of the co. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 84 per cent. 
No loans were entertained without good real 
security being given, &, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, & if it could not be sold immediately, 
the co. would go into possession :—Held : 
as from Apr. 1, 1922, the co., though it 
carried on a trade or business, was properly 
assessed to income tax under Schedule D., 
Case IV., in respect of income arising from 
securities in a place out of the United 
Kingdom, & was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
There was no evidence upon which the comrs. 
could find, as they had, that the taking of 
securities for the loans advanced was only 








included not only corporeal possessions 
b also incorporeal possessions.— 
INLAND REVENUE ComRS. v. ANDER- 
STROM {1938) S.C. 224; 18 Tax. Cas, 
482,—SCOT. 


“an incident ”? in such business ; on the con- 
trary it was an indispensable condition of the 
busmess. The case being one coming both 
under Case IV. & Case V. the Crown had an 
option to tax the co. under either case.— 
BuTLER v. MorTGAGE Co. oF Eaypr, Lrp. 
(1928), 1889 L. T. 29; 13 Tax Cas. 803, C. A. 
Add. Annotation :—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C, 143. 


431. 


433. 
Burma Corpn. (1929), 98 L. J. K. B. 693 


Add. Annotations :-—As to (1) Consd. Fry v. | 


Vol. XXVIII.— Income Tax. Cases 430b-——453. 


the trust fund were (a) ‘‘ securities ’’ within 
Case IV., r. 1, (b) ‘' stocks, shares or rents ”’ 
within Case V., r. 1, & (ec) ‘‘ possessions out 
of the United Kingdom other than stocks, 
shares or rents’’ within Case V., r. 2 
BAKER v. ARCHIER-SHEE, [1927] A. C. 844 ; 
96 L. J. K. B. 803; 137 L. T. 762; 48 
T. L. R. 7583; 71 Sol Jo. 727, H. L.3 revsg. 
S. C. sub nom. SHEE v. BAKER, [1927] 1 K. B. 
109; sub nom. ARCHER-SHEE v. BAKER, 11 


1. R. Comrs. v. Dalgety & Co. (1929) 98 L 7 | Annotation -—Refd. Walker v. Howard (1927), 138 L. T. 367. 


K. B. 542. Refd. Whitney v. I. R. Comrs., 
[1926] A. C. 3873 Archer-Shee v. Baker 
(1927), 11 Tax Cas. 749; JI. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882 ; Proctor v. Ryall, Ryall v. 
Proctor (1928), 14 Tax Cas. 204. As to (2) 
Expld. Fry v. Burma Corpn. (1929), 98 
L. J. K. B. 693. Generally, Refd. Leeming 
v. Jones (1929), 141 L. TL. 472. Generally, 
Mentd. Gregg v. Richards, [1926] Ch. 621. 


Add. Annotation :-—As to (1) Refd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 326. 


Add. Annotations :——Apld. Sutton v. J. BR. 
Comrs. (1929), 45 T. L. R. 326. Refd. 
Tollemache v. I. R. Comrs. (1926), 96 L. J. 
K. B. 766; I. R. Comrs. ». Pakenham, I. BR. 
cones v. Longford (1927), 96 L. J. K. B. 


For the existing paragraph substitute the 
following paragraph :-— 

J—Testator, a citizen of 
the United States left the residue of his 
property in trust for his daughter during 
her life. The trustees, who had full power 
over the investment of the trust itund, 
were a co. constituted under the law of 
the State of New York & resident thercin. 
The trust fund consisted of foreign govt. 
securitics, foreign stocks & shares, & other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses, to the order of the daughter at a 
bank in New York. No part of the income 
was remitted to the United Kingdom. Llesp., 
the husband of testator’s daughter & resident 
in the United Kingdom, was assessed under 
Schedule D., Case 1V., in the full amount 
of the income of the trust :—Held: (1) the 
daughter was specifically entitled under the 
will in equity during her life to the interest 
& dividends of the securities, stocks, & shares 
comprised in the trust fund, & her husband 
was assessable under Case 1V., r. 1, & Case V., 
r. 1, to income tax in respect thereof, except 
such, if any, a8 were shown to be “ forcign 
possessions other than stocks, shares & 
rents,’’ whether such interest & dividends 
were remitted to the United Kingdom or 
not; (2) the matter should be remitted 
to the comrs. to state which of the items of 


437. 


441. 


44.2. 


450 1. <Assessment—No income_re- 
ceived during year of assessment—From 
one foreign posseasion—Kuch foreign 
seed to be treated separately. }+— 
tesps. were interested as sleeping 

artners in a firm, & as shareholders 
n & limited co., both of which carried 
on business & were controlicd in 
Australia. The company regularly 
paid dividends, & resps. were assessed 
or the year 1923-84 under rule 1 
of Case V. on the average of the 


ing years. 


ment on resps. 


amounts so arising in the three preced- 
Remittances were received 
from the finn in each of the three 
years 1920-21, 1921-22 & 1922-23, & 
the average uruount. of these remittances 
formed the basis of an additional assess- 
for the following year, 
1923-24, undor rule 2 of Case V. In 
1923-24, however, no romittauce was 
received from the firm, & resps. con- 
tended .that therc was therefore no 


4449, --—— Includes interest paid under 
foreign agreement for repayment by foreign 
company of loan with interest.| -MANTON’s 
(LORD) TRUSTEES v. STEELE, STEELI v. 
MANTON’sS (LorD) TRUSTBERS (1927), 11 Tax 
Cas, 549, C. A. 

445. Add. Annotations : — Distd. Fry ». Burma 
Corpn. (1929), 98 L. J. BK. B. 693. Consd. 
Leitch v. Emmott, [1929] 2 K. B. 236. Refd. 
HKgyptian Delta Land & Investment Co. v. 
Todd, [1929] A.C. 1. Mentd. Baelz v. Public 
Trustee, [1926] Ch. 863. 


446a. -—~ Advance on account of 
salary pafd into banking account in United 


en 








Kingdom.] - FLEMING v. WILKINSON, No. 
l3la, ante. 
450. Add. Citations :-—95 TI. J. K. B. 394; 10 


Tax Cas. 263, H. li. 

Add. Annotations :—Apld. Grainger v. Max- 
well, [1926] 1 K. B. 480. Refd. T. 1. Comrs. 
v. Drysdale Trustees (1928), 13 Tax Cas. 565. 


450. After this case add 
-—---- - ~-—-,|——-Se, now, 
(c. 22), 8. 22. 
450a. ----- Income received during less period than 
three years.|-—-An investment co. received 
during the first year of its existence a 
dividend from foreign shares & had no other 
mucome from forcign possessions. In assess- 
ing the co. to income tax under Case V. :- - 
Held: (1) ules applicable to Cases 1. & IT., 
r. 1 (2), had no application to the receipt of 
dividends on forcign securities, & the only 
relevant rule was the rule applicable to 
Case [.; (2) Finance Act, 1924 (c. 21), s. 26, 
which was founded upon an_ erroneous 
assumption as to the effect of Case V., r. 1, 
could not be referred to for the purpose of 
interpreting that provision; (3) the assess- 
ment for the first year should be nil, & for 
the second year one-third of the amount of 
the dividend.—ORMOND INVESTMENT Co. v. 
Berrs, [1928] A. C. 143; 97 L. J. K. B. 342 ; 
1388 L. T. 600; 13 Tax Cas. 400, H. L. 
.tnnotation -—Generally, Consd. Fry v. Burma Corpn. (1929), 
98 L. J. kK. OB. 695. 
452a. —-- 


ante. 


453. Add. Annotations :-- Folld. Lyons v. Cowcher 
(1926), 10 Tax Cas. 438. Apprvd. Martin v. 


Finance Act, 1926 


- ~—~—.] —-LEEMING v. JoNES, No. 114b, 


income fromn that source to be assessed ; 
-—~Held: cach foreyrn possession must 
be treated separately mm determining 
whether or not’ habnhty oxisted for 
any year, & if in any year no income 
arose from a particular possession, 
no liability could exist for that year 
in respect of that possession. —-LNLAND 
REVENUR COMERS. 0. DRYSBDALE’S 
TrusTensS (1928), 13 Tax Cas. 565,.— 
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Cases 453—472d. 


457a. 


459a. 
460a. 


Lowry, Martin v. I. R. Comrs. (1926), 43 
T. L. R. 116; Leeming v. Jones (1929), 141 
L. T. 472. 


——— -—-— Director’s commission on 
underwriting shares.|—-Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under Schedule D. for 
the year 1919-20 in respect of the com- 
mission. He was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 :—Held: the commission was an annual 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission.--~LYONSs 
v. COWCHER (1926), 10 Tax Cas. 438. 


Assignment of option.|—-LEEMING v. 
JONES, No. 114b, ante. 


Purchase & sale of properties by 
builder.]|——Applt. was a builders’ foreman 
until Feb. 1923, & subsequently a director 
of a co. carrying on the business of a builder 
& contractor. During the years 1920 to 
1924 he bought on his own account some 
seven properties, of which he sold four 
during the period, & still owned the remainder 
in 1926 :—Aeld: the profits, if any, were not 
assessable under Case VI. of Schedule D., 
& the case should be remitted to the Special 
Comrs. to consider whether the transactions 
in question constituted a trade assessable 
under Case J.—PHARN v. MILLER (1927), 11 
Tax Cas. 610. 














aan :—Apprvd. Leeming v. Jones (1929), 141 L. T. 


462. 


471. 


Add. Annotations :—Expld. Salisbury House 
Kstate v. Fry (1929), 98 I. J. K. B. 722. 
Consd. Leeming v. Jones (1929), 141 L. T. 
472. Retd. Brighton College v. Marriott, 
[1926] A. C. 192 ; Husxham v. Johnson (1926), 
136 L. T. 410; Martin v. Lowry, Martin v. 
1. hi. Comrs., [1926] 1 I. 1B. 550. 


Add. Citation :- -10 Tax Cas. 73. 


Add. Annotation :—Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T L. R. 
‘ 


59. 


472a. ——— -——— Relief of members of medical 


association & dependants in necessitous cir- 
cumstances.] — Two societies whose funds 
were applied entirely to making grants for 
the relief of subscribing members or their 
dependants in necessitous circumstances :— 





472b. 


472c. 


d. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Held: charities, & entitled to exemption from 
income tax.—INLAND REVENUE COMRS. v. 
SocIETY FOR RELIEF OF Wipows & ORPHANS 
OF MEDICAL MEN, INLAND REVENUE COMRS. 
v. MEDICAL CHARITABLE SOCIETY FOR WEST 
RIDING OF YORKSHIRE (1926), 136 L. T. 60; 
a T. L. R. 612; 70 Sol. Jo. 837; 11, Tax 
as. l. 








Temperance reform.|]—A society 
whose main object was ‘‘ united action to 
secure legislative & other temperance re- 
form’ :—Held: not a body of persons 
established for charitable purposes only, & 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 
to exemption from income tax.—INLAND 
REVENUE Comes. v. TEMPERANCE COUNCIL 
OF CHRISTIAN CHURCHES OF JINGLAND & 
Wa is (1926), 136 L. T. 27; 42 T. L. R. 618; 
10 Tax Cas. 748. 


Seaside boarding-house with re- 
duced charges.|—By a declaration of trust 
‘* a home or place ot residence ’’ was founded 
& endowed, ‘‘ where persons requiring tem- 
porary rest & change of air for the benefit of 
their health may obtain same.’’ About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest & change, & holiday 
applicants :—/Teld : since on the construction 
of the trust dced there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home, 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only.— 
INLAND REVENUE CoMRks. v. ROBERTS MARINE 
MANSIONS TRUSTEES (1926), 43 T. L. R. 2703 
11 ‘Tax Cas. 425, C. A. 

Agricultural society.|-~An agri- 
cultural socicty, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live stock & poultry & of 
machinery & appliances used in agriculture, 
& agricultural education & scientific research, 
& they claimed exemption from income tax 
upon the dividends from their investments, 
on the ground that they were a society 
established for charitable purposes only :-— 
Held: there was evidence on which the 
Special Comrs. could find that the society 














PART V. SECT. 9. 


470 i. Kremption of charities —Charit- 
able purposes.)—By the luw of Scotland 
a trust for ** charitable or benevolent ”’ 
purposes is a trust for * charitable ” 
purposes alone, & is a trust for ** charit- 
able purposes only ”’ within 1918 Act.— 
JACKSON’S ‘TRUSTEKS v. INLAND 
REVENUE, [1926] S. C. 579; 10 Tax 
Cas. 460.—SCOT. 


470 ii. ——— ——— Stimulating interest 
in music.}—INLAND REVENUE COMERS. 
v. GLaAscOWw MUSICAL FESTIVAL 
Assocn., [1926] S. C. 920; 11 Tax 
Cas. 154.—SCOT. 


470 iii. Supplying nurses.)} 
~—An assocn. was formed for the pur- 
pose of improving & extending nursing 
facilities in a county. The members 
were divided into three classes accord- 
ing to income, the largest class con- 
sisting of persons in comparatively 
poor circumstances. annual 
membership fee was charged, varying, 
according to the class, from 2s. 6d. 
to 10s. 6d. per annum. The fees 
charged for the services of a nurse, or 








for admission to the assocn.’s hospital, 
varicd froin sums which, in the case 
of the poorest class, were considcrably 
below the cost of the services rendered, 
to sums which, in the case of the 


wealthiest class, were reasonably 
equivalent to such cost. Nursing 
facilities, when not required for 


members, were granted to non-members 
at. increased rates. Funds were held 
by the assocn. which had been raised 
by public subscription, & the hospital 
had been acquired with funds similarly 
raised. In respect. of special charit- 
able donations, necessitous cases from 
certain parishes received the services 
of a nurse gratuitously :—Held: tho 
assocn. was established for “‘ charitable 
purposes only.”-—INLAND REVENUE 
Comrs. v. JEEBLESSHIRE NURSING 
Assocn., 11927] S. C. 215; 11 Tax Cas. 
335.—SCOT. 

470 iv. Promotion of tem- 
perance.}—Testator expressed his desire 
that the leading of a sober life might 
be made more easy for the inhabitants 
of F., & with that object conveyed half 
of the residue of his estate to trustces 
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for the purpose of providing F. with a 
tempcrance public-house. His trus- 
tees spent part of the funds in estab- 
lishing a temperance hotel, containing 
a middle-class cafe & a cheap working- 
class cafc, free reading & rcecreation- 
rooms, & bedrooms, & a lecture-hall, 
which could be hired at moderato 
figures. Their policy was to make the 
hote]) pay its way without earning 
profits, & the balance of the trust funds 
was invested & the intercst was used 
to make good an annual deficit. on the 
working of the hotel:—Held: the 
interest formed part of the income of a 
trust established for ‘‘ charitable pur- 
poses only,’’ & was *‘ applied to charit- 
able purposes only.”? — INLAND 
REVENUE CoOMRS. U. I.ALKTIREK 'TEM- 
PERANOK CAFE TRUST, [1927] S. C. 
261; 11 Tax Cas. 353.—SCOT. 

470 v. —— Improvement of 
spiritual, intellectual, sucial & physical 
condition of young men.}—YOUNG 
MEN’s CHRISTIAN ASSOON. OF MEL- 
BOURNE v. FEDERAL COMR. OF TAXA- 
TION (1926), 37 C. L. R. 3513 [1926] 
Argus L. R. 97.—AUS. 





winnotations :—-Apld. Geologists’ Assoen 
(1928), 14 Tax Cas. 271. 
tion of Engineers v. Ll. Re. Conirs. (1925), ff Tax Cas. 285. 
Mentd 
1 Ch. 557. 


472e. —-— 


473. Add. Annotations : 


476b. 


473 i. --—— 


was) established four charitable 
only.— INLAND ReEVENUIC ComMRS. v2 York- 
SHIRE AGRICULTURAL SuciEry, [1928] 1 Kk. B 
611; 97 L. J. K. B. 100; 1388 ].. T. 192; 44 
Ms a R. 59; 72 Sol. Jo. 68; 138 Tax Cas. 58, 





re oT. Re Comps. 
Refd. Midland Counties Tustitu- 


- Re Grove-Grady, Plowden v. Lawrence, [L929] 





General Medical Council.|—Held : 
not a body estabhshed for charitable purposes 
only, & not entitled to exemption from 
income tax on the income from its funds.— 
GENERAL MEDICAL CouNCcIL v. INLAND 
REVENUE Comrs., ENGLISH BRANCH COUNCIL 
OF GENERAL Mi&rpICAL COUNCLL v. INLAND 
REVENUE Comrs. (1928), 97 L. J. I. B. 578; 
1390 J.T. 2253; 44 T. LL. Re 139; 
Cas. SLY, CL. A. 


472i. —-~ — -—--— Simplified Spelling Society. | 


The Simplified Spelling Society is not a body 
established for “ charitable 7’ purposes, & Js 
therefore not entitled to exemption from 
income tax under L018 Act, s. 387 (1) \,. 
Sin G. B. HunNnrer (1922) ‘6C° Proust, 
TRUSTEES v. INLAND REVENUE CoMnES. 
(1929), 45 T. L. R. 38143 78 Sol. Jo. 281. 
Consd. Salisbury Llouse 
Hstate v. Fry (1929), 98 I. J. KK. DL 722. 
Refd. Brighton College «v. Marriott, [1926] 
A.C. 192. 





Temperance reform.|-- INLAND 
REVENUR CoMRs. v. TEMPERANCE COUNCIL 
OF CHRISTIAN CHURCHES OF ISNGLAND & 
Wars, No. 472b, anie. 
-—— Geologists’ Association.|- ‘The 
Special Comrs. found that the main func tion 
of the Gevlogists’ Assocn. was the combima- 
tion of members for scicntific Purposes & 
mutual improvement, that all the bencfits 
of the Assocn. were enjoyed primarily by the 
members, & that although their studies tended 
indirectly to the promotion of education 
generally, the Assucn. was not a body 
persons established for charitable purposes 


Is Pan | 


purposes | 


only, & was therefore not. entitled to excmp- | 


tion :-—~HAHeld: the question was one of fact, 
& that there were ho grounds on which the 
Comrs.’ decision could be = disturbed.— 
GEOLUGIST»’ ASSOCIATION uw. INLAND 
REVENUE Comnrs. (1928), 14 Tax Cas. 271, 
» A, 


aLnnotation *~—Apld. Midland Counties  bnstitution — of 
funginecrs vu. L. KK. Comus., (1928), Li Pax Cas. 280. 
476c. — - —— Institution of Mining Engineers. .- 





The Special Comrs. found that the Lnstitution 
of Mining Engineers was an association of 
persons for their mutual improvement in 
technical & professional knowledge, the 
acquisition of which, although beneficial to 
the public at large, through the _ better 
management of coal mines, was of direct 


** Applied to charitable — securtties 
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480. 


433. 


483a. — — -- 


Cases 472d—488b. 


advantage to the members in the practice of 
their profession. They decided therefore 
that the Institution was not a body of persons 
established for charitable purposes only & 
was not entitled to exemption from income 
tax :—Held: the question was one of fact, 
& the Comrs. had evidence before them 
to support their  conclusion.—MIDLAND 
COUNTIES INSTITUTION OF ENGINEERS Vv. 
INLAND REVENUE ComrRs. (1928), 14 Tax 
Cas. 285, C. A. 

-ldd. Annotation :—Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
G11. 


Add, Annotation :—Refd. A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. coe. 


Add. Annofations:-— Apld. Marie Celeste Sama- 
ritan Soc. of London ILospital o. 1. R. Comrs. 
(1926), 13 TT. I. 1. 238.) Consd. Daw ov. 1. RR. 
Comers., Duff-Dunbar v. I. 2. Conus. (1928), 
Tf Pan Cas. 58, 
~-—- .J—Testator devised his resi- 
duary estate on trust for applts., who were a 
society established for charitable purposes 
only & were entitled to exemption from 
meome tan on ther income from investments. 
Pending completion of the admunistration th 
exvors. paid to the trustees for applt. society 
certain stms on account of income, Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs. refused repayment 
so far as related to income received by the 
exors, before the date when the residue was 
ascertained): Held: as the income when it 
was received was the income only of the 
exors. & the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping im due course of administration, 
applts. were not entitled to the repay- 
ment claimed. MAnib CELESTE SAMARITAN 
Sociery OF LONDON HOSPITAL vo. INLAND 
RervenubE Comers. (1926), 43 T. LR. 263 TL 
Tax Cas. 226. 


483b. Exemption of industrial societies—1918 Act, 


wssued free of tacr.j—~lleld: 


s. 39—Number of shares unlimited. |—-Resp. 
Society, which was registered under Industrial 

Provident Societies Act, 1893 (c. 39), 
claimed exemption under Sched. D. on the 
ground that the number of its shares was not 
limited by 1ts rules or practice. The Society 
was fommed to carry on the business of 
(unter alia) manufacturers & dealers in butter, 
cheese, milk & other dairy products. Adinis- 
sion to membership was at the discretion of 
the conmumittee & subject to taking up a 
qualifying number of shares; further every 
member was bound by the Society’s rules to 
sell to the Socicty any milk produced on 
any lands farmed by him if required tuo do 
suv. ‘he number of shares held by any 
individual member was limited to 200. 
The majority of the members were dairy 


13 Tux Cus. 413.— 


purposes only *’-—Promotion of temper- 


unce.}-——-INLAND REVENUE COMERS. 0. 
FALKIRK ‘TEMPERANCE Cari TRUST, 


No. 470 iv, ante.—-SCOT. 

_ 473 ii. —— Stimulating intcrest 
in music.J}--INLAND REVENUE COMKS. 
v. GLASGOW MusIcCAL FESTIVAL 
Assocn., [1926] S. C. 920; 11 Tax Cus. 
154.—-SCOT. 


st. Lxemption of person not ordinarily 
resident in United Kingdom—Holder of 





the Whole etrcuinstances titist be con- 


bidered, W the Special Com. were 
entitled to tind that appet. was 
ordinarily resident in the United 


Kingdom.—Rkiw ¢. INLAND LUViENUL, 

SV. - ]—Held: the Special 
Coimrs. were entitled, on the tact» 
stated, to find that applt. was ordinarily 
resident in the United Kingdom.— 
PEL v. INLAND REVENUE COMRKS.,, 
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[1928] S.C. 205 5 
SCOT. 

sw. Whether preferred shares ‘ bor- 
rowed capual ” within Income War Tax 
Act, 1917, s. 3 (7.).J—DUPUIS FRERES, 
Lrp. 7. CustoMs & KXcisk MINISTER, 
[1927] Iexch, C. lt. 207.—CAN. 

sx. Under statutory agreement with 
Governnent—Construction of agreement.) 
-—-NOVA_ SCOTIA STEEL & COAL Co., 
Lrp. v. FINANCE & CUSTOMS MINISTER, 
(1922) 2 A. C. 176, VP. C.—CAN, 


Cases 488b—501a. 


484. 


486. 


farmers, & milk dealers & consumers were 
not in practice admitted to membership. 
Approximately 98 per cent. of the Society’s 
sales were made to non-members. The 
Crown contended that practically the whole 
of the Society's sales were to non-members, 
& that the restriction of membership in 
general to persons willing to supply milk 
to the Society & the exclusion of milk dealers 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


constituted an effective limitation of shares. 
The General Comrs. found in favour of the 
Society :—Held : the number of the Society’s 
shares was not limited within 1918 Act, 
s. 39 (4), either by its rules or practice, & 
it was entitled to the exemption.—BENSTED 
v. MIDLAND DatRyY Farmers, Lp. Soc. 
(1928), 14 Tax Cas. 87. 


Part VIl.—Schedule E. 


Add. Citations :—revsd., [1927] A. C. 417; 96 
L. J. K. B. 523; 136 L. T. 770; 91 J. P. "Bs 
43 1T. L. R. 279; 71 Sol. Jo. 191; 25 L. G. R. 
123; 11 Tax Cas. 446, H. L. 

Add. Annotations :—Consd. Watson v. Kowles 
(1926), 95 L. J. K. B. 959. Refd. Ingle v. 
Farrand, [1927] A. C. 417; Seymour v. Reed, 
{1927] A. C. 554; Lysaght v. I. Rk. Comrs., 
[1928] A. C. 234; Rees Roturbo Devclopment 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 13 
Tax Cas. 366; Morley v. Lawford & Co. 
(1928), 140 L. T. 125 


489a. —-—— Foreign director of British company. | 


490. 


492. 


PART VI. SECT. 1, SUB-SECT. 1. 


g i. 
the Viduveorgages of sect. 100 of South 
Africa 
remuncration of judges of the Su 
appointed aftcr Union 8 


Ct. 
be di 


in office, a judge o 


—Applt. in the first case was appointed 
foreign director of a British co. for fourteen 
years from 1918. The co. had subsidiary 
cos. on the Continent, the principal one being 
a French co. of which applt. was managing 
director. He was also a director of a German 
co.. & had control over selling organisations 
in other European countries. He was thus 
responsible for the whole of the British co.’s 
Continental business, & his only remunera- 
tion was a fixed salary payable by the British 
co. plus commission on the co.’s profits from 
trading on the Continent. Since 1918 applt. 
had lived in Paris with his family. He came 
to London once a month to attend the co.’s 
directors’ meetings, his function being to 
report & advise the directors on questions 
affecting the Continental business. It was 
no part of his duty to attend to the general 
business of the co. Applt. was assessed in 
respect of salary & commission for each year 
from 1920-21 to 1926-27 by the General 
Comrs. for the division in which the co.’s 
registered office was situated :—Held : (1) his 
office was an oflice within the United 
Kingdom; (2) the General Comrs. had 
jurisdiction to assess for 1920-21 & 1921-22 
as well as for later years.—PROCTOR v. 
RYALL, RYALL rv. PrRocror (1928), 14 Tax 
Cas. 204. 

Add. Annotations :—Refd. Seymour v. Reed, 
[1927] A. C. 554; Benyon v. Thorpe (1928), 
97L. J. K. B. 705. 

Add. Annotation :—Apld. Seymour v. Reed, 
[1927] A. C. 554. 
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.—Notwithstanding 








of 1925 on t 
Act, which provides that the 
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not. 
their continuance 
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ished durin 
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494. 
495. 


| 496b. 


497. 
499. 
500. 
501. 
501a. 


appointed after Union is not exempted 
from payee tax under Act 40 

e amount of his salary.— 
KRAUSE v. INLAND ete COMRS., 
[1929] App. D. 286.—S. AF 


PART VI. SECT. 1, SUB-SECT. 2 
— .igent of company sharing in 
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Add, Annotation :—Distd. Reed v. Seymour 
(1927), 11 Tax Cas. 625. 
Add. Annotation :—Consd. Reed v. Seymour 
(1927), 11 Tax Cas. 625. 
Add. Annotations :—Consd. Seymour v. Reed, 
[1927] A. C.554. Refd. Hartland v. Diggines, 
Ran, A. C. 289. 
Gift to directors of company.|— 
oA eld: the payment, although called a gift, 
was extra remuneration paid to the directors, 
& was assessable to income tax.—RADCLIFFE 
v. HOLT (1927), 11 Tax Cas. 621. 
After retirement.|—It was 
the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Kesp. had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof :—Held: the allow- 
ances could not be regarded as supplementary 
salary. They were not “a profit or gain 
arising from an employment,” nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, & resp. was not 
liable to income tax on the sums so received 
by him.—BENYON v. THORPE (1928) 97 
L. J. K. B. 705; 44 T. L. R. 610; 72 Sol. Jo. 
453; 14 Tax Cas. 1. 
Add. Annotation :—Distd. Jones v. Wright 
(1927), 44 T. L. R. 128. 
Add. Citations :—affd. (1926), 95 L. J. K. B. 
959; 185 L. T. 614; 42 T. L. R. 681; 70 
Sol. Jo. 796; 11 Tax Cas. 171, C. A 
Add. Citation :—10 Tax Cas. 609. 
For ‘‘ (1926), 161 L. T. Jo. 235 ”’ read ‘‘ No. 
510, post.” 
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Applied in payment for shares.]— 
Applt., the chairman & managing director of 
a co. in which he held shares, agreed that he 
would take up additional shares in the co., 
in pe ayment for which sums due by the co. 

m by way of remuneration were to be 
applied : :—Held: applt. was assessable to 
income tax under Schedule E. in respect of 
the remuneration, notwithstanding that it 
had been applied in payment for shares.— 








profits. |— Held : meee to income tax 
—SEELEY & Co. BROWN: Ppt! on 
W. W. R185; 37B.C. RS —CAN. 

1 ii. Pay of ee. engineer 
according to miles 8 run by locomotive. }— 
Held: not liable to taxation ne 
ASSESSMENT Acr (1902), 9 B. "O. 
209.—CAN. 





PARKER v, CHAPMAN (1928), 188 L. T. 729, 
13 Tax Oas. 677, C. A. 
502. Add Citations :—{1927] 1 K. B. 90; 95 
; L. J. K. B. 706, 1385 LL. T. 259; 42 T. L. RB. 
514; 70 Sol. Jo. 707; 11 Tax Cas. 625, C.A.; 
revsd. sub nom. SEYMOUR v. REED, [1927] 
A. C. 554; 96L. J. K. B. 839; 187 L. T. 
312; 43 T. L. R. 584; 71 Sol. Jo. 488, H. L. 
Add. Annotation :—Consd. Davis v. Harrison 
(1927), 11 Tax Cas. 707. 
502a. ——— Accrued benefit—Professional foot- 
baller.|—-Resp. was employed to play foot- 
ball for a club in return for payment, &, on 
his being transferred in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
a sum as accrued benefit:—Held: the 
payment was neither a gift nor compensation 
for loss of employment, but was _ really 
remuncration for services, & was assessable 
to income tax.—DaAvis v. HARRISON (1927), 
96 L. J. K. B. 848; 137 L. T. 3243; 43 
T. L. R. 623; 11 Tax Cas. 707. 
Add. Annotations :—Distd. Dauncey v. Llow- 
lett (1926), 135 L. T. 279. Consd. Davies v. 
Ilarrison (1927), 96 L. J. K. B. 848. Refd. 
Borthwick v. Nolder (1927), 11 Tax Cas. 261. 
Additional remuneration of company 
director.J}—DauNchy v. HOWLETT, No. 510, 
post. 
505. Add. Annotation :—Refd. Machon v. 
Loughlin (1926), 11 Tax Cas. 83. 
506. Add. Citations :—95 I. J. K. B. 392; 
Tax Cas, 247. 
507. Add. Annotation :—Refd. Machon v. 
Loughlin (1926), 11 Tax Cas. 83. 


504. 


504a. 
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Vol. XXVIII.—Income Tax. Cases 50la—540b. 


507a. S. P. MACHON v. McLOUGHLIN (1926), 11 
Tax. Cas. 83, C. A. 


For the existing paragraph substitute the 
following paragraph :— 

Additional remuneration of com- 
pany director.|—Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the co. in general meeting resolved that the 
directors be paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax :—Held: resp.’s share of 
such additional remuncration was not a per- 
quisitc, but was assessable by additional 
assessments under Income Trax Act, 1918 
(c. 40), Schedule W., rr. 1 & 5.—DAUNCEY v. 
HowuteErr (1926), 185 L. T. 279; 10 Tax 
Cas. 454. 


Add. Annotation :—Refd. Ifartland v. Dig- 
gines, [1926] A. C. 289. 


516. Add. Annotation :—Expld. Proctor v. Ryall, 
Ryall v. Proctor (1928), 14 Tax Cas. 204. 


516a. -—-— Company director—Registered office. |-— 
Procror v. Ryan, RYALL v. PROCTOR, 
No. 489a, ante. 


519. Add. Citation :—10 Tax Cas. 118. 


526a. ‘| 
No. 507a, ante. 


530. Add. Annotations :-——Refd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83; Reed v. 
Seymour (1927), 11 ax Cas. 625. 


510. 








514. 














MACHON v. MCLOUGHLIN, 


Allowances, Exemptions and 


Abatements. 


539a. Personal allowance—In respect of wife-— 
Whether earned income of wife included in 
husband’s total income.| — THOMPSON | v. 
Bruce (1927), 11 Tax Cas. 607. 

Child receiving instruction at ‘‘ educa- 

tional establishment.’’|--A teacher’s house, 

where he gives to individual pupils private 

lessons & directions for home study & 

practice, is not an “ educational establish- 


540a. 








ment’? where a pupil recéives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
s. 21 (1).—--HEASLIP v. HASEMER (1927), 138 
L. 'T. 207; 44 T. L. RW. 1123 72 Sol. Jo. 31; 
13 Tax Cas. 212. 

540b. Earned income relief--How calculated.|--— 


Applt. was employed as assistant secretary to 
a limited co. whose superannuation fund had 





PART VI. SECT. 2. 


508 i. Basis of assessment. |—Where 
resp. was employed as solr. to a board : 
= > he was chargeable to income 
tax for the year of assessment in respect 
of a sum for fees, notwithstan 
that the bills of costs which include 
such sum were not taxed or paid 
within the ear of assessment.— 
aOR v. Ror, [1928] I. nl. 195.— 


PART VII. SECT. 1. 


or net 

mer will.|—Held: applt.’s 
income under her father’s will, for the 
urposes of a claim to repayment of 
come tax in respect of personal 
allowante, etc., was ono-half only of 
the net income of the estate after the 


deduction of all prior charges, including 
the expenses of management of tho 
trust.—MURRAY v. INLAND REVENUE 
Comes. (1926), 11 Tax Cas. 133.— 
SCOT. 

536 iii. .}-A_ beneficiary 
was entitled to income from (inter alia) 
two trusts, under one of which, after 
the expenses of the trust were paid, 
he was entitled to a liferent row t 
of the whole residue of the estate ; 
under the other, after the expenses 
of the trust were paid, to (1) an annual 
sum, & (2) subject to a trust for accu- 
mulation for a particular purpose, the 
annuul income of the estate during his 
life. ho beneficiary, being a British 
subject resident abroad, was entitled 
1o certain relief from British income 
tax under Finance Act, 1930, s. 24 (1): 


Q2QK 








—Held; in computing the * amount of 
his total income from all sources ”’ for 
the hd at of this rehef, the benoticiary 
was not entitled to include, along with 
the actual sums received by him from 
the trusts, the management expenses 
of the trusts.—-MAcFARLANKE v. INLAND 
REVENUE Comna., [1929] S. C. (Ct. of 
Sess.) 453.—SCOT. , 


589 ai. Personal allowance ~Whether 
bankrupt entitled —Property in hands of 
trustce.|—Held : during sequestration 
the income from the sequestrated 
estate, which was vested in the 
trustee, was the trustee’s income & not: 
the bkpt.’s, & that. neither the trustce 
nor the bkpt. was entitled to claim the 


reliof sought.—INLAND REVENUE 
Comnrs. vr. FLEMING (1928), 14 Tax 
Cus. 78.- ~SCOT. 


545a. -- 


545b. - 


been approved by the Comrs. of Inland 
Ievenue under 1921 Act, s. 32, & his annual 
contribution to the fund was therefore 
deducted as an expense in arriving at the net 
amount of his salary assessable to income 
tax. In the assessment one-sixth of the net 
amount was allowed as earned income relief, 
but applt. contended that one-sixth of his 
gross salary, before deducting the super- 
annuation contribution. should be so allowed : 
—Held: earned income relief must be cal- 
culated on the net amount of remuneration 
assessable after deducting allowable expenses. 
—KRAME v. FARRAND (1028), 13 Tax Cas. 861. 


— Whether vested or contingent interest. ] 
- Kesp., who came of ave in July, 1922, 
claimed relief under Income Vax Act, 1918 
(c. 40), 5. 25, in respeet of the accumulated 
income of a fund given to his parents by a 
relation in 1902 with a Ictter, which, alter 
referring to a gift for the benefit of resp.’s 
brother, continued: ‘J also hand you a 
stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (resp.) as he attains the age of 
twenty-one years. You will observe that 
you & W. are practically trustees for carrying 
this out? :- Jleld: resp. took a vested & 
not a contingent interest in the gift, & was 
not entitled to the relicf conferred by the 
sect. in respect of the imecome of the fund 
which had been accumulated tor his benclit.— 
Ronerts v. HANKS (1026), 184 lL. 'P. 7543 10 
Tax Cas. 35]. 
—.|---The words “for the benefit of ” 
in JOIS Act, s. 25, include a case where the 
accupiulations of income are added to the 
capital of a trust fund in which the bene- 
— has only a life interest, & where th: 
accumulations never pass to the benefidiary. - 
Dawe v7. MircaLrne, [1928] 1 WW. OB. 8835 97 
lI. J. K. GD 161; 188 L. 'T. 1673 44 TT. 1a RR. 
213 TI Sol. Jo. OSTs 13 Tax Cas. 41,0. A. 
--~-.} —The words ‘‘ specified age? in 1918 


Act, s. 25, mean an age expressed by a 
definite number of years, & not an age 


which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fund shall be paid to a bene- 
ficlary twenty yeurs after her death.— 
Wir ¢. Wrirciter, [1928] 1 KK. B. 4535; 97 
ln J. NK. 1. 3213 1388 1. T. 205; 14 T. I. RR. 
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the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster-General, 
& the appropriate lunacy percentage was 
debited annually in that account. Applt.. 
the committee of A., was assessed under 
Case III. of Sched. D. for the year 1926-27 
in the sum of £452, the amount of War Loan 
interest arising in 1925-26; the remainder 
of the lunatic’s income was received under 
deduction of incometax. Applt. claimed that 
a deduction of £161, the lunacy percentage 
for 1925-26 on the whole of the Iunatic’s 
income, should be made from the assessment, 
on the grounds that the lunacy percentage 
did not form part of the lunatic’s income 
that there was no authority for charging it 
to income tax. The Crown contended that. 
there was no provision in the income tax 
Acts for allowing such a deduction, that the 
payment was merely an application of the 
lunatic’s income, or alternatively that the 
deduction from the assessment should be 
restricted to the percentage appropriate to 
that source of income :— Held: Junacy 
percentage Is a payment out of the lunatic’s 
income, & that no deduction is admissible 
for income tax purposes.—A. B.’s COMMITTEE 
v. SIMPSON (1928), 14 Tax Cas. 29. 

Add. Annotation :—Refd. Whitney v. I. Rh. 
Comrs., [1926] A. C. 37. 


, 548a. —- - Premium paid by insurer under reduc- 


tion of premium system.|—Hesp.’s life was 
insured under a policy of whole-hfe insurance 
expressed to be at a yearly premium of 
£45 5s., which entitled him to participate in 
the insurance co.’s surplus funds by means 
of the “reduction of premium svstem.”’ 
‘The insured had in each year the option of 
taking the reduction of premium for that 
year in cash or of converting it into the 


equivalent reversionary bonus. The ¢o.’s 
premium notice showed £48 65s. as the 


premium payable on the policy & £33 15s. Gd. 
as bonus, leaving £14 9s. 6d. as the “ amount 
to be paid.”’ Hesp. remitted £14 9s. 6d. to 
the co. but claimed that the amount of the 
prenium paid by him in the year was 
£18 5s.:—Held: the reduction of premium 
had been provided by the policy, that the 
ainount of the premium paid by resp. was 
£14 Ys. Gd., & that he was entitled to relief 
from. income tax on that amount only.— 
WATKINS v. JONES (1928), 14 Tax Cas. 94. 


1135 13 Tax Cas. 202. 549. Add. Ainotation :—Consd. Perrin v. Dickson 
545d. Lunacy percentage.|— Under Lunacy Act, (1929), 98 1. J. AK. B. 683. 
18S9U (c. 5), & the Rules in Lunacy, 1892, 549a. —— Policy on joint lives of two persons— 


the Crown is in certain circumstances entitled 
tu receive 4 per cent., but not excceding 
£400, of the clear annual income of a lunatic. 
A., w lunatic, had a considerable income & 


645i. Relicf in respect of wwome 
accumulated under trust — or benefit 
of person “ confingently on his attain- 
ang some specified age ”— Double con- . . C., 


—GRANBY 


sm. Fight to disc 
RS. B 


ounk—Tazratio Act, 
911 (c. 222), 5. 
CONSOLIDATED 


Payment of premium shared equally.|--~A 
person who has entered into an insurance on 
the joint lives of himself & another person at 
a single premium which is shared equally 


sf. T'aucable income—‘*' Accruing d 
arising ’—Mecaning of.jJ—Held: the 
words ** accrue & arise ’* when upplicd 


10.) to mcome are to be governed by the 


tingency.|—Claims for repayment of 
tax refused, where tho contingency 
upon which the fund was held for the 
benefit of claimants was not that 
prescribed by 1918 Act, s. 25, but was 
a double cuntingency, namely, sur- 
vivance of their mother & attainment 
of a specified age.~--INLAND REVENUE 
Comrsa. v. BONE, [1927] S. C. 698.-- 
SCOT. 

a a ~ 2.) -TILLARD 0. 


© i. . 
CoMkR, Or» 'AXES, [1928] N. Z L. lt. 


MINING, 
SMELTING & POWER Co., LTp. v. A.-G. 
roRk Brrrist CoLUMBIA, [19¥83] A. C. 
on >; 92L.J.P.C0. 74; 128 L. T. 677. 


— 
e 


sd. Alining company—Icconstruction 
-~ tight of shareholders to deduction in 
respect of calls paid—Income Tax 
Assessment Act, 1915-1918, ss. 18 (1), 
o3.)—-JAQUES v. FRDERAL COMER. OF 
TAXATION (1924), 34 C. L. R. 328; 31 
Argus L. It. 61.—AUS. 


sources from which the income accrues 
& arises, not by the place where it 18 
received or earned.—INCOME TAX 
CoMkS. v. VPHRA PHRAISON SALARAK 
(1928), 1. L. Kt. 6 Ran, 598.—IND. 


sg. Compuny —Sale of assets on wind- 
ung up—Interest on deferred payments— 
Whether income.J—NORTH £PACIFIO 
LUMBER Co., LYb. v. MINISTER OF 
NATIONAL REVENUE, [1928] Ixch. 
Cy h. 68.—CAN. 


552. 


553. 


555. 


between them, has not “ made an insurance 
on his life’? within Jneome Tax Act, 1918 
(c. 40), s. 32 (1), & is not entitled under that 
sect. to wa deduction of the amount of the 
annual premium from his taxable profits. 
WILSON v. SIMPSON, [1926] 2 K. B. 500; 95 
L. J. K. B. 885; 185 1.'T. 76635 42 T23a 8. 
690; 10 Tax Cas. 753. 


Add. Annotations :—-As to (1) Consd. Gold 
Hiclds American Development Co. v. Con- 
solidated Gold Fields of South Africa, [1926] 
Ch. 338. As to (3) Refd. 1. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. KK. B. 542. 


Add. Annotations :—Consd. Gold Fields Ameri- 

can Development Co. v. Consolidated Cold 
Fields of South Africa, [1926] Ch. 33s, 
Apld. I. R. Comrs. v. Dalgety & Co. (1929), 
98 L. J. K. B. 542. 


Add. Annotutions :—Consd. Gold Fields 
American Development Co. v. Consolidated 
Gold Fields of South Africa, [1926] Ch. 338s, 
Apld. I. R. Comrs. v. Dalgety & Co. (1929), 
98 1.0. KB. 542. 
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Add. Citations: [1926] Ch. 3388 ; 95 TJ. Ch. 
p20; 135 ba WTA. 


Add. Cdlation :—-10 Tax Cas. 59. 


557a. Right to relief on whole income paying 


Dominion tax --Without deduction of sums 
paid in debenture interest.|—-A co. which was 
incorporated & controlled in England earned 
practically the whole of its income by trading 
operations in Austraha & New Zealand, & 
it was assessed in respect of those profits to 
both British & Dominion mcome tax. From 
the trading profits when received in’ the 
United Kingdon certain debenture interest. 
from. Whieh the co. had deducted United 
Kingdom income tax. was paid. The co. 
Claimed relief from double taxation in respect 
of Dominion income tax under 1916 Act, 
8.18, 1938 Acts. 55.8 1920 Act, s.27:---J1eld: 
the co. was entitled to relief m respect. of the 
whole income earned in the Dominions, «& 
was not) obhged to subtract. therefrom. the 
amount paid in debenture interest. -INTAND 
REVENUE Comers. ¢. DALGETY & Co. (1929), 
98 i. J. W. RB. te; bil da RT. 11s 3) 4h 
TT. dR. O86: T38 Sol. Jo. P28, CL UA. 


Part VIII.-~Miscellaneous Provisions Applicable to the 
Duties Generally. 


567. 


570a. See 


For existing paragraph & citation read 
-| -PARN tv. SCANLAN, NINLSEN, 
ANDERSON & Co. 7. COLLINS, MILLER (W. IT.) 
& Co. (LONDON) wv. Lisrimem, SAMI a. IN- 
LAND RivENnvurl Comks.. No. 68a, ante. 


After death of husband.|- /Teld : 


— St eee tee 


1 
J 


the first year after her husband’s death a: 


widow in receipt of income from War Stock 
not taxed at) source was lable to income tax 
under Case TI. of Sehed. D. computed on 


| 


her ineome from the same souree in the 
preceding year, notwithstanding that. by 


proviso | tor 16 0f the Rules applicable to 
all Schedules that income was to be *S deemed 
the profits of her husband.” This proviso 
operated only to convert the wife’s income 
into the husband's ineome for the purpose of 
colleetmeye tax.-- Liaren vw. Enunorr, [1929] 
PR. B. 236; 98 I. J. BL 6785 141 LP. 
oli, C. A. 


PART VIII. SECT. 1, SUB-SECT. 1. 


k i, —~--.J--TIn Oct. 1923, @ trustee 
Was aesessed im respect of the income 
of an estate, which he was directed to 
receive & aecunnilate unt 1985, & 
then to distribute among persons not 
ascertummable untud the date tived for 
distribution .—J/eld > the assessinent 
beimg made in 1923 for taxcs payable 
in 1924, the validity of the assessment 
should be determined by reference to 
the Act in force at the date of the 
assessmeut.—Re McLiop & WINDSOR 


CorRpn., [1925] 38 7) Tn. 2. 893 57 
V. L. It. lo. CAN. 
k fi. —--— Payments to foreign com- 


pany for user of filins Company making 
payments as trustec.}—UNIVERSAL LLM 


MANUFACTURING Co. (AUSTRALASI\), 
Liep. e THe STATE oF NEw Sori 


WALES (1927), 40 C. L. RR. 333.— AUS 


k iti. —-—— Ieutire control of Gusiness 
by forci firm. —FERGUSON v. DONO- 
VAN, [1920] I. It. 489.—IR. 


k iv. ---—-.]}——Testator left a liferent 
ol £20,000 & of one-third of the residuc 
of his cstate to each of his wife & 
daughter, & £20,000 & one-third of the 
residue to bis son absolutely. The 
heneticiarles were all cayaces & resident 
in this country. Testator held 
£10,000 5 per cont. War stock, the 
interest on which was payable without 
deduction of tax. The interest due 
on June I, & paid to the trustees on 
that date, amounting to £1,000, was 
treated by them as capital, & estate 


| 
| 
| 


| 


duty was paid thereon Phe trusts 

having been assessed to meome Tar 
on the £1,000 of Interest, contended 
THAT Trustees a@eLings Tor penool OF u 
Britush resident who was capar were 
not assessable to meome tar. The 
Comrs. decided that the trustees wore 
assessuble as regarded the two-thirds 
of the interest cfleairme to the portions 
destined to the testator’s wife & 
daughter in liferent, but. not as regarded 
the one-third payable by them to the 
son :—Held: the trustees were ussess- 
able to tax on the whole interest, 
under Rule Lt of the Miscellaneous 
Rules applicable to Sched. D.—RELD's 
TRUSTEES 1. INLAND REVENUE COMES., 
}ID29) S. CL. (Ct. of Sess. 439. - SCOT. 


k ve. Wife -Gift) of imeome — to- 
Direction to maintain children - Whether 
laahle as trustec.|-—Testator devised & 
bequeathed the whole of his property 
to his wife in trust tor hig 0 
the wife during her life to receive the 
meome thereof for the support 
inaintenance of herself! & the children, 
& after her death the proceeds of the 
sale of such property to be equally 
divided between the children *—J7eld ; 
the wife was entitled to receive the 
income of testator’s estate sunbgect. to 
no Hability to account for 118 applica- 
tion, provided she discharged the duty 
of supporting & maintaining the 
children; &, therefore, she was not 
a** trustee *' within Income Taw Assess- 
nent Acts, 1922 1925,8.4. MANNING 
v FEDERAL COMR., OF TAXATION (19238), 
40 CGC. I. RR. 50635 [1928] Argus L. hk. 


165. —AUS, 
837 


| 


PART VIII. SECT. 1, SUB-SECT. 2. 


5701. Liability of married uoman to 
be charged -- Married woman livound 
Unitadl Kengdom separate frone husband 
——Tneome frog. property oid of United 
Kingdom.) - The wife of a@ professor at 
Cairo University rece:ved annually 
a share of iveome from Canadian 
property, Wlich was held by au body of 


accompanied him to Kngland on 
fuilough for three months cveryv 
summer. During the furlough m 1922 


the state ot her health necessitated her 
removal to a nurse home, where she 
remained throughout the fimaneial 
year 19238 24. The professor returned 
to Cairo at the end of hts leave mm Po22, 
visiting this country again the tollow- 
ing summer. For the year 1923-26 the 
trustees were assessed to meome tay 
upon the wife’s share of Canadian 
income :—l/eld : the income wis 
liable to be charged to meome tax upon 
the wife, & was not to be deemed to 
be the husband's prohts DERRY 1. 
INLAND REVENUE, [1902Z7}) 58 C. Tit - 
SCOT. 

571i. Liability of Tasbaund to be 
charged Whether married — woman 
“Dive with her husband.) - Caurcum- 
stances in whieh:-—J/eld  w wile was 
not “ lbving with her husband ”’ 50 as 
to make her profits assessable & charge- 
able im the husband’s nume. —DONOVAN 
v. Crorrs, (1926) 1. 1. 477.—IR. 

571 1. - feoyaltres paid to verife for 
ruyght to publish novels.) —Where a 
novelist wrote books in the Union but 





Cases 575—596. 


575. 


577. 


580. 


Add. Annotation :—Refd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
06 L. J. K. B. 882. 

Add. Annotation :—Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37. 


Add. Annotations :—As to (3) Apld. R. v. St. 
Marylebone Income Tax Comrs., Ez p. 
Schlesinger (1928), 18 Tax Cas. 746. Refd. 
L. & N. E. Ry. v. Easington Union Assmt. 
Com. & Easington-witb-Thorpe Parish 
Council (1925), 95 L. J. K. B. 255. 


585a. Sum claimed already allowed as deduction. |— 


588. 


589. 


Applt. co. habitually financed its purchases 
by loans from its bankers repayable on 
demand; the loans were for no specified 
period, but were paid off with interest when 
the co. received payment for the goods, 
usually within three months. The interest 
was paid without deduction of income tax, 
& was debited in the co.’s profit & loss account 
as a business expense. It had been allowed 


ENGLISH AND Empire Digest SuPPLEMENT. 


as such in computing the profits on which 
the co. was assessed under Case I. of Sched. D. 
for the four years ended Apr. 5, 1925. The 
co. claimed repayment of tax under 1918 
Act, 8. 36, for these four years on the interest 
paid to the bank, contending that it should 
not have been allowed as a deduction in 
computing profits, that this error could be 
corrected by additional assessments, & that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge to tax. ‘The Comrs. of Inland Revenue 
refused the claim, & on appeal the Special 
Comrs. upheld this decision :—Held: as in 
fact the interest had been deducted in arriving 
at the assessable profits, it had not been paid 
out of profits brought into charge to tax, 
& that it was not open to the co. to claim 
revision of the assessments.—MULLER & Co. 
LONDON, Lrp. v. INLAND REVENUE COMRS. 
(1928), 14 Tax Cas. 116. 


Part IX.—Procedure after Assessment. 


Add. Annotation :—As to (2) Refd. Ingle v. 
Farrand, [1927] A. C. 417. 


Add. Annotation :—Distd. lt. v. St. Maryle- 
bone Income Tax Comrs., Ha p. Schlesinger 
(1928), 13 Tax Cas. 746. 


591a. Whether assessment made in time.]—Pricxk- 


FORD v. QUIRKE, PICKFORD v. INLAND 
REVENUE Comrs., No. 114a, ante. 
595a. -——- —-— Absence of accountant’s certi- 


ficate.|—Applts. delivered to the inspector 
of taxes balance sheets & trading & profit. 
& loss accounts of their business covering 
the period of three years, on the average 
profits of which their Sched. D. liability was 
to be computed; they also delivered to the 
assessor of taxes a statement showing the 
average profits to be £1,447 after making the 
adjustments required for income tax purposes. 
The inspector asked that the accounts should 
be certified by a qualified accountant in view 
of their magnitude, & applts. refused on the 
ground that there was no statutory authority 


for such a requirement. In due course the 
statement & accounts were laid before the 
Additional Comrs., who, not being satisfied, 
made an assessment of £2,000, against which 
applts. appealed. On the hearing of the 
appeal the General Comrs. were of opinion 
that examination of the books as proposed by 
applts. would occupy them for several weeks, 
& even then would not enable them to 
establish the correctness of the accounts 
because they were not professional 
accountants. ‘The Comrs. accordingly, not 
being satisfied on the evidence tendered that 
the assessment was excessive, decided to 
confirm it unless within two months applts. 
should produce accounts audited by a 
qualified auditor. Applts. expressed dis- 
satisfaction with the Comrs.’ decision as being 
erroneous in point of law & required them to 
state a case :—Held: the Comrs.’ decision 
was not ulira vires.—llunt & Co. v. JOLY 
(1928), 14 Tax Cas. 165. 


596. Add. Citation :—12 Tax Cas. 147. 


granted to her publishers in Kngland 
the right of printing & publishing her 
novels in book form in Gt. Britain & 
elsewhere, they undertaking to pay her 
a percentage of the published price of 
the novels as royalties :—Jicld: since 
her facilities were employed within the 
Union both in writing the novela & 
in deali with her publishers, the 
source of the income was in the 
Union & the ruyaltics had rightly been 
included in the taxable income of her 
husband.—MILUIN v. INLAND REVENUF 
CoMR., [1928] App. ID. 207.- -S, AF. 


PART VIII. SECT. 1, SUB-SECT. 4. 


sf. Agreement to operate telegraph 
system-—Undertaking by operating com- 
puny to pay ouning company’s income tax 
on annual payments u agreement. )— 
Held: such undertaking could not be 
pleored by the owning co. in answer 
o the Crown’s claim for income tax.— 
Rt. v. MONTREAL TELEGRAPH Co. & 
GREAT NORTH WESTERN ‘TELEGRAPH 
oe i oe [1925] Exch. C. R. 


PART IX. SECT. 1. 
686 i. Jurisdiction of commissionerr— 


Avoidance of tax owing to fraud.)}— 
MOREAU v. FEDERAL TAXATION COMR. 
(1926), 39 O. L. R. 65.—AUS. 


586 fi. —-—- Alteration of assessment. ]} 
—Applts. owned certain land the value 
of which for taxation purposes was, in 
1923, £24,626. In 1924 a new assess- 
ment was made by the Comr. & the 
value fixed at £32,197. In 1925 the 
Comr. made a new assessment & fixed 
the value at £46,835 :—Held : the only 
sect. under which the Comr. can alter 
an assessment which has been made 
is sect. 37 of Land & Income Tax 
Assessment Act, 1907, & having once 
made an assessment the Comr. may 
let it stand or may alter it from time 
to time subject to the restriction 
imposed by the legislature for the 
benefit of the taxpayer to prevent his 
being harassed by quent re-assess- 
ments.—O’CONNOR v. STATE TAXATION 
ace (1927), 30 W. A. L. R,. 50.— 


686 fil. J—Held: the 
second proviso to sect. 2 of Income Tax 
Assessment Act, 1922-1925, namely, 
that no alteration or addition shall be 
made in or to any assessment made 
under the Acts repealed by that Act 
after three years from the date when 








the tax is payable unless the Comr. of 
Taxation has reason to believe that 
there has been an avoidance of tax 
owing to fraud or attempted evasion 

does not apply to the making of altcra 

tions & additions before Sept. 26,1925 

the date when Income Tax Assess 

mont Act, 1925, by which the provisu 
was enacted, received the royal assent. 
—FEDERAL ComMR. OF TAXATION ¥. 
Ret (1927), 40 C. L. R. 196.—-AUS. 


PART IX. SECT. 2, SUB-SECT. 2. 


600 i. Zhe hearing—Whether tax- 
payer entiticd to be heard.jJ—I1n order to 
constitute a valid determination of the 
comr. under Income Tax Assessment 
Act, 1922, s. 21 (1), it is not necessary 
that the taxpayer shall have been 
heard.—F EDERAL COMR. OF TAXATION 
v. AUSTRALIAN TESSELATED TILE Co. 
PROPRIETARY, LTD. (1925), 36 C. L. R. 
119; $1 Argus L. R. 213.—AuJS. 


sl. ‘‘ Delermination.”’]— The word 
‘‘ determination ” in Incomo Tax 
Assessment Act, 1922, 8. 21 (1), implies 
&® communication of the determina- 
tion to the taxpayor.—- FEDERAL COMR. 
OF TAXATION v. AUSTRALIAN TRESSK- 
LATED TILE Co. PROPRIETARY, LTD, 


6138a. 


618. 


622. 


625a. 


629a. 








——.J—With the object of 
reducing the amount of income tax payable 
in respect of the occupation of land & the 
profits from dealing in cattle, a farmer & 
his sons, who lived with him, entered into 
an agreement of partnership. The terms of 
the agreement were not carried out, & the 
General Comrs. were of opinion that there had 
been no partnership in fact, & refused the 
relief claimed in respect of each alleged 
partner :—Held: there was evidence to 
support the finding of the comrs., which 
could not be set aside.—DICKENSON v. GROSS 
(1927), 187 L. T. 351; 11 Tax Cas. 614. 
Add. Annotation :—Refd. Ow] Mil] Co. (1920), 
Ltd. v. Croft, Elliott v. Duchess Mill (1926), 
95 L. J. K. B. 635. 


Add. Annotations :—Apld Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 43 T. L. R. 
659. Refd. R. v. St. Marylebone Income Tax 
Comrs., Ha p. Schlesinger (1928), 18 Tax 
Cas. 746. Mentd. R.v. L. C. C., Hx p. Swan 
& Edgar (1927), Ltd. (1929), 141 L. T. 590. 


--—- ——..]—R. v. St. MARYLEBONE 
INCOME Tax Comrs., Ha p. SciHLESINGER 
(1928), 18 Tax Cas. 746, C. A. 

Discretion of court.]|——-Under 1918 Act, 
s. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself.— EDWARDS v. ‘‘ OLD BUSHMILIS ”’ 
DISTILLERY Co., LTD. (IN LIQUIDATION) (1926), 
10 Tax Cas. 285, H. L. 








Analion -—Refd. Aylmer v. Mahaffy (1925), 10 Tax Cas. 


630. 


631a. Notice requiring commissioners to state & 632f. Remitting case to 


632a. Transmission of case after 


(1925), 36 C. L. R. 119; 
Il. R. 218.—AUS. 


Add. Citation :-—12 Tax Cas. 166. 


sign case—Must be in writing—Oral applica- 
tion to commissioners insufficient.J/——lt. v. 
INCOME Tax CoMRS. FOR EDMONTON, Ex pr. 
THOMPSON, [1929] 1 K. B. 220; 98 L. J. 
K. B. 201; 140 lL. T. 380; 45 T. L. R. 91; 
sub nom. Rv. EDMONTON INCOME 
Ne i ix p. THOMSON, 14 Tax Cas. $138, 
oe 


** receiving ’’ 


31 Argus 


TAX } 


PART IX. SECT. 2; SUB-SECT. 3.—B. 


632c. 


632e. 


Vol. XXVIII.Income Tax. Cases 618a—693a. 


same.|— After stating a case the comrs. sent 
it to the office of the person requiring it, the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which was on all the 
official documents in the appeal. The sur- 
veyor had left the office in the interval & 
gone to another one :—Held: the case had 


been ‘‘ received”? by the surveyor within 
1918 Act, s. 149 (1) (d).—-GRAINGER v. 


SINGER. [1927] 2 K. B. 505; 96 L. J. K. B. 
917; 187 L. T. 692; 48 T. L. R. 591; 11 
Tax Cas. 704. 


652b. Exchanging points of argument.|—(1) It 


is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 

(2) A case may be set down by either party 
subject to the same conditions in all respects 
as cases have heretofore been set down by 
the party at whose instance they have been 
stated.—PRAcTICE Notg, [1926] W. N. 250. 

——.|--TARN v. SCANLAN, NIELSEN, ANDER- 
SEN & Co. cv. COLLINS, MULLER (W. H.) & 
Co. (LONDON) v. LeTHEM, SAME v. INLAND 
REVENUE Comrs., No. 168a, ante. 


632d. Setting down case.|—-Practicy Note, No. 


632b, anle. 

-——-, |—TARN 1. SCANLAN, NIELSEN, ANDER- 
SEN & Co. v. COLLINS, MuLiiER (W. H.) & 
Co. (LONDON) v LiutrHEM, SAME v. [INLAND 
REVENUE Comrs., No. 168a, ante. 
commissioners — For 
amendment ---Grounds for granting or refusing 
application to remit.] -~-lLAyYTHORNTHWAITE & 
Sons, Lrp. v. KrenLy (1927), 11 Tax Cas. 657, 
C. A. 


633a. On appeal against assessment on person 


carrying on non-resident’s regular agency— 
Order for costs made against agent.|— 
WIxLcock v. PInro & Co. (IN THE NAME OF 
KUMMER) (1925), 10 Tax Cas. 415, C. A. 


--Held: where an ussexssece seeks for 
a mandamus from the High Ct. against 


PART IX, SECT. 2, SUB-SECT. 3.—A. 


sn. Jurisdiction of Hiyh Court— 
J'o hear appeal id commissioner from 
Board of Appeal.}—FEDERAL Taxa- 
TION COMR. v. MUNRO, _ BRITISH 
IMPERIAL OIL Co., LTp. v. FEDERAL 
TAXATION Comr. (1926), 38 C. L. BR. 
153.—AUS. 


80. To review questions of fact.]}-- 
FEDERAL COMR. OF ‘TAXATION  v. 
CLARKE (1927), 40 C. L. R. 246.—AUS. 


sg. (‘onclusiveness of assessment.)-- 
Held: assessments for Income Tax 
under Sched. D. of Income Tax Act, 
1918, made upon a person who becomes 
bkpt., & from which no appeal] had been 
taken, cannot be questioned by the 
official assignee upon proof of debts, 
& the Revenue Comrs. cannot be 
called upon to prove that the anounts 
assessed were just & proper, havi 
regard to bkpt.’s income at the materia 
times, the assessments being in default 
of appeal, “‘ final & conclusive,’’ under 
Income Tax Act, 1918, s. 195.—fe 
QUINLAN, [1928] I. R. 548.—IR. 





6171. When case may be stated—- 
Rehearing by Board of  Referces 
not condition precedent. )—--CARLAND 
(DAvID) & Sons, Lrp. v. INLAND 
REVENUE Comns., [1926] S. C. 870; 
11 Tax Cas. 96.—SCOT. 


PART IX. SECT. 2, SUB-SECT. 3.—C. 


co i, —- - —— Where jurisdiction 
discretionary.) —- MON]AMMAD KE ARID- 
MOHAMMAD SHAFI v. LAHORE JNCOME 
ar aes (1927), 1. L. tk. 9 Lah. 317. 





c ii. To compel alteration of 
assessment.J—The High Ct. will not, by 
mandamus or process of a like nature, 
compel the Federal Comr. of Taxation 
to exercise the power given him to 
make alteration in, or additions to, 
any assessincnt, where be docs not 
think that such alterations or additions 
are necessary in order to insure the 
completeness & accuracy of the assess- 
ment.—Lwx p. CARPATHTA TIN MINING 
Co., LTp. (1924), 35 C. L. It. 552 , 31 
Argus L. Tt. 22.—AUS. 


co iii. To compel commissioncr to 
state a case—Noat on new points of law.) 
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the Comr. of Income Tax requiring 
him to state a case on points of law 
different from those he had argucd 
before the C‘omr. to state a case, his 
application cannot be entertained.—- 

~ kK. A.C. TT. VV. CuntrryarR FIRM »v. 
Incomm Tax Compr. (1928), I. L. hk. 6 
Ran. 492.—IND. 


PART IX. SECT. 2, SUB-SECT. 3.—D. 


sp. Kvidence—Not limited to material 
before Board of Appeal.J—VEDERAL 
TAXATION Comer. v. LEWIS BERGER & 
Sons (AUSTRALIA), LTp. (1927), 39 
C. Iu. KH. 468.—AUS. 

st. Burden of proof—On es a 
To establish right w benefit claimed.}— 
MOREAU v. FEDERAL TAXATION COMR. 
(1926), 39 C. L. It. 65.— AUS. 


PART IX. SECT. 3. 


634 i. Whether availuble-—Not action 
for return of money—Assessment levied 
an. default of return.)—VDk. RR. ON. 
SINGHA UV. SECRETARY OF STATE FOR 
INDIA IN Councin (1927), J. IL. BR. 5 
lian. $25.- IND. 


Cases 642a—663. 


642a. Penalties-—Power 


644. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Part X.——Penal Provisions. 


to compound.|-—Under 
1918 Act, s. 222 (1), the comrs. nay compound 
any penalties, which in their opinion have 
been incurred, without: any proceedings to 


enforce such penaltics having been taken.— 
A.-G. v. JOUNSTONE (1926), 136 L. T. 3] 
10 Tax Cas 758. 


Part Xl— The Super Tax. 


Nore.—By the Finanee Act, 1927 (c. 10), 8.38 (1) (6), Super Tax is replaced by Sur-Tax for the year 
1929-30 & subsequent years. 


Add. Annotation :—-As to (2) Refd. Re 
Armaghdale, Craig v. Armaghdale (1928), 44 
T. L. R. 239. 


646a. Party chargeable dying tnsolvent— Super tax 


due in respect of several years—To what 
years appropriation of payments made.|]— /ir 
CAMPBELL, COMMERCIAL BANK OF SCOTLAND 
v. CAMPBELL ives ), 10 Tax Cas. 585. 





648. : 1. R. 
Comrs., [1926] e Coat. Refd. 1. R. Comre. 
v. Pakenham, I. R. Comrs. v. Longford ( 1927), 
96 L. J. K. B. 882. 

649. Add Crlution:—10 Tax Cas. 88. 
Add. Annotations :—Refd. Birt, Potter & 
Hughes ». I. R. Comrs. (1927), 12 Tax Cas. 
976; 1. R. Comrs. v. Pakenham, I. ae Comps. 
v. Longford (1927), 96 1. J. IK. B. S82. 

654. ae Annotations :—- As to (1) re Whitney 

. 7. RR. Comrs., [1926] A. ©. 387. Generally, 

Refd. JT. R. Comrs. v. Pakenham. J. R. Comrs. 
v. Longford, Gascoigne v. I. 1. Comrs., [1927] 
1K. B. 591. 

661. Add. Cilations:—{1926) 2 K. B. 246 3° 95 
L. J. K. B. 694; 1384 L. T. 6993 1) Tax Cas. 
18]. 
Add. Annotation :—-Refd. J]. R. Comrs. v. 
Wright, [1927] 1 K. B. 333 

662. Add. Citations :-—134 1. "VT. Th4s 10 Tax Cas. 
3b. 

662a, —— ——— —--.]---A co. having a sum con- 





sisting of accumulated profits standing to the 
credit of its reserve fund & being empowered 
so to do by its arts. of assocn., passed resolu- 
tions that, its capital shouJd be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum & make it 
available for distribution among the share- 
holders as capital free from income tax, & 
further resolutions pursuant to which the 


PART X. j ii. 
nade 





piste Meescess Ry ee 
return ?’-- Wha 


ufanotation > 


662b. 


663. 


person who has aot 


sum was applied in payment up of the new 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with av option to them either to accept the 
new shares so fully paid up, or to take their 
nomina} value incash. <A sharcholder having 
accepted the whole of the new shares offered 
to him as fully paid, was assessed to super 
tax in respect thereof. The Special Comrs. 
having discharged the assessment :—Held : 
so far as the question raised was a inatter of 
fact, it was concluded against the revenue 
by the finding of the Comrs., & so far as it 
was a inatter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Cas. 385, Inland Revenue Comrs. v. 
Blott, Inland Revenue Comrs. v. Greenwood, 
No. 663, & Jnland Revenue Comrs. v. Fisher’s 
Ixeculors, No. 664, the co. being dominant 
for all purposes, é& the shares not bearing the 
character of income.—INLAND REVENUE 
Comrs. vo, Wrianr, [1927] 1 1. B. 333; 95 
Ja. J. IN. BG. 9823; 1385 1. T. 7183 11 Tax Cas. 
St, GC. A.s revsg. S. C. sub nom. INLAND 
REVENUE Comrs, 1. CokE, SAME v. WRIGHT, 
f1O26], 2 K. B. 246, 

—Distd. Parker v. Chapman (1928), 138 L. TT. 729. 


—-— On amalgamation of company.|— 
Ileld: part of resp.’s incomne.—INLAND 
REVENUE Comrs., © KoOBERTS (1927), 13 
Vax Cas. 277, C. A. 


Add, Asnotations :- Apld. I. R. Comrs. rv. 


Misher’s Exors., [1926] A. C. 395; J. BR. 
Comrs. vu. Wright (1926), 95 L. J. WwW. B. 982. 


Distd. Parker v. Chapman (1928), 138 1. T. 729. 
Refd. Whitmore v. I. R. Comrs. (1925), 10 
Tax Cas. 645; Martin v. Lowry, Martin v. 
1. R. Comrs., [1926] 1 K. B. 550; Baker v. 
Archer-Shee, [1927] A. C. 844: J. R. Comers. 
™ Dalgety & Co. (1929), 98 L. J. K. B. 542. 


Was affirmed on appeal :— eld: 
epeeial leave to appeal to the Supreme 


ji. Laying information—-W ithin 
what time.J—Oninunal Code, 8s. 1342, 
wpplies to prosecutions under Income 
War Tax Act, 1917 (ec. 28).--Rt. vw. 
DONEN, [1925] ] D. L. 2.1141: [1925] 
1 W. W. RR. 567; 4% Can. Crim. Cas. 
eile ; 34 Man. L. R. 597.— CAN. 


ii. —— -——-—,J—An informa- 
vie unde Income War Tax Act, 1917 
(c. 28), 8. 8, for failing to make a return 
of income within thirty days after 
demand made therefor, must be laid 
within six monthe from the day or duys 
as to which accused is charged with 
being in default, Criminal] Code, ks. 1142, 
being applicable thereto.—Ilt. 
MERHAN, [1925] 2 D. Ih. 411; 
[1925] 1 W. W. BR. 819, 438 Can. Crim. 
Cus. 325.— CAN. 





being charged for falling to make a 
return after demand made therefor, 
aeeused satisfies the niagistrate that 
he had made a returr when it was first 
due, he is not a “ person who has not 
made a return” within Income War 
Tan Act. 1917 (c. 28), 8. 8 & is under 
no habiulaty for failing to make another 
return upon the demand.—lh. wv. 
BATIERS, L1925 }1 ae L. R. 7263 [1925] 
1W.W. R. 2753 35 Man. L. RR. 146.— 
CAN. 


j iv Appeal ~-“ Criminal 
cause, ae Re: sp. lace pleaded gultv 
on an information jaid for a breach 
of Income War Tax Act, 1917 (ec. 28), 
«. 8 the magistrate deeided that he 
could impose @ lesser penalty than that 
mmposed by sect. 9 (1), & lus decision 


840) 


Ct. could not be granted, the proceeding 
beng @ “crimina) cause’ within 
Ct. Act, s. 36.—RhR. o. 7 

{1925) 2D. L. RR. 5673 (192518. C. it 
49: 43 Can. Crim. Cas. 286.—CAN. 

sw. Proecedings under Income War 
Tar Att—By whom instituted.)-—R. v. 
Kn (N. 3B.) (1926), 47 Can. Crim. Cas. 
196.- -CAN 

sx. ——— ‘A ppeals —Costs. Lan v. Ib 
(N. B.), [1927] 3 D. In RN. 826; 48 
Can. Crim. Cas. 246,—CAN. 


PART XI. SECT. 1. 


sz. <t what rate leviable—Unin- 
corporated association converted into 
campany.|--INCOMB TAX COMR. wv. 
WESTERN INDIA Turr CLUB (1927), 
55 L. R. Ind. 14.—IND. 


664. Add. Citations :—{1926] A. C. 


3053 95 
I. J. K. B. 487; 10 Tax 
Cas. 302, H. J.. 

Add. Annotations :—Folld. Whitmore ». I. lt. 
Jomrs. (1925), 10 Tax Cas. 645. Apld. 1. hk. 
Comrs. v. Wright (1926), 95 L. J. K. B. 982. 


134 L. T. 681 ; 


664a. ——- ——- ——— ——_.]—A limited co. ap- 


propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & fifty £1,000 4 per cent. debentures 
of the co., & (2) in paying up in full fifty 


thousand £1 unissued ordinary shares of the , 


co. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, & the co. 
thereupon borrowed £72,500 from him at 
6 per cent. interest, a liability reduced to 
£33,117 by June 30, 1920 :---Leld: the de- 
bentures constituted a capital reccipt in the 
hands of the sharcholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount of the debentares.-. - 
WHITMORE v. INLAND REVENUE COMKS. 
(1925), 10 Tax Cas. 645. 


Add. Annotations :—Refd. J. Jt. Comrs. v. 
Fisher’s lixors., [1926] A. ©. 305; J. BR. 
Comrs, v. Wright (1926), 95 L. J. K. B. 982. 


666. For the existing paragraph substitute the 


following paragraph :— 


Distribution of profits---Assets of company 
written up-—-Loans to directors written off.|- 
A partnership business, was converted into 
a limited co. in 1916, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 tor the 
three years ending Dee. 1919, but no divi- 
dends were declared or paid. ‘The co., having 
power to lend money, granted loans amount- 
ing to £283,000 to resps. at 5 per cent. interest, 
against which the capital assets were in- 
creased in value hy £226,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lent was mainly provided by a bank 
overdraft. Ata later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Hesps. having been assessed 
to super tax upon £283,000 :—Held: (1) the 
loans were genuine loans, which gave rise to 
no lability to super tax, even if cancelled, 
except as to the £57,000 taken from profit & 
Joss account; (2) the purported release of 
the debt was wholly invalid & ineffectual, & 
resps. remained liable to the co. to repay the 
whole amount of the £283,000 but were not 
liable for any super tax thereon.—HAt. . 
INLAND REVENUE Comps. (1926), 185 LL. T. 
759; 11 Tax Cas. 24, CO. A. 


. _....1 2--As to (1) Consd. Perrin v- 
Dickson (1929), 98 L. J. K. B. 683. 


668. Add. Citations :—95 L. J. K. B. 465; 42 
841 
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Annotation -—Distd. Shanks r. 
{1929} b Wk. BB. ot. 


670a. Partnership- -Payments to widow of deceased 


Cases 664—670a. 


T. Ta. R. 239; 70 Sol. Jo. 8663; 10 Tax Cas. 
Os 

Add. Annotation :--Dbtd. 
Pakenham, J. 


I. RR. Comrs. v. 
R. Comrs. v. Longford, Gas- 


coigne v. IT. Re. Comrs., [1927] 1 Ik. B. 
594. 
668a. - ---— Part retained by trustees-— For payment 


of death duties.]|—Applt.’s first husband, by 
his trust disposition & settlement, gave the 
whole of his property, real & personal, to 
trustecs for payment of his debts, except 
those heritably secured on his real estate, 
his funeral expenses, & the management 
expenses of the trust, any legacies he might 
Jeave, & an annuity to a niece, & subject 
thereto, in the events which happened, the 
trustees were to hold the whole of lis property 
on trust to pay out. of the free income thereof 
an annuity to his sister, & subject to the 
implement of all prior purposes of the trust, 
the trustees were, as soon as convenient after 
his death, to convey al] his lands & estates to 
applt. in Jife-rent) during her life, with 
remainders over to a series of heirs, & to hold 
the whole of the residue of his property in 
trust. for her in life-rent during her hfe & on 
her death to the person then entitled to the 
Janded estates in fee. In addition to all 
powers competent to them by statute or 
common Jaw, testator conferred on his 
trustees all powers of administration com- 
petent, to a fee simple proprictor, &, in 
particular, power to sell any part. of his 
property & to grant leases of any part of the 
heritable property. On the death of testator 
in 1919. heavy death duties became payable 
on the heritable estates, which were already 
heavily mortgaged. The trustees elected 
to pay the duties by sixteen half-yearly 
instalments, of which the earliest were met. 
out of the proceeds of sale of testator’s 
stocks & shares. Vending the realisation 
of such part of the heritable estates as, aftcr 
necessary reductions of the charges thereon, 
would be sufficient to mect) the remaining 
instalments, the trustees retained the estates 
& the management thereof in their own hands, 
& paid applt. only the free annual income. 
On the footing that she was entitled to the 
life-rent of the estates from the date of her 
husband’s death, applt. was assessed to 
super tax for the year 1923 24 on the whole 
annual value of the estates as assessed to 
income tax, Sched. A., for the previous year, 
& this assessment was upheld by the Special 
Comrs. on appeal :—Held : applt. was assess- 
able to super tax for the year 1923-21 only 
on the amount of the free income actually 
receivable by her from the trustees for the 
preceding year, the trustees & not) applt. 
being owners of the estates for the purposes 
of Sched. A. for that year.——-Dr Rornck 
(LADY) v INLAND REVENUE Comore. (1928), 
13 Tax Cas. 335, H. LL. 


Inland Revenue Comps , 





partner—For use of firm name.| ~A partner- 
ship deed provided that in the event of 
death of a partner the remaining partners 
might) continue to use the firm’s name, 
marks, & goodwill, paying to the exors. of 
the deceased partner for this privilege 
the sum of £500 quarterly for a period of 
five years, “ after which it may be, enjoyed 


Cases 670a—678b. 


PART XI. SECT. 3, SUB-SECT. 2.—C. 


sa. Income received by setllor under 
voluntary settlement—Deductions—Out- tas paid by the trustees, as 


free income paid over to the settlor 


sb. Free life rent use &: enjoyment 
house—AU out; jou of 


without further payment.’’ One of the 
partners died, leaving one-half of his residuary 
estate in trust for his widow, applt. The 
value of deceased’s share in the capital & 
income of the partnership was agreed & 
paid to the exors. in full discharge of all 
claims except the quarterly payments. 
These payments were duly made, at first in 
full, but later under deduction of income tax. 
Applt. was assessed to super tax for the year 
1926-27 in respect of her half share of the 
four quarterly payments received in 1925-26 : 
——Held: the payments were income assess- 
able to super tax.—MACKINTOSH v. INLAND 
REVENUE Comrs. (1928), 14 Tax Cas. 15. 


671a. Loans to controlling shareholder of private 


company—No dividends declared.|— Applt. 
was the controlling shareholder of five 
private limited cos. From time to time he 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himeelf trading as a firm. The 
sums so withdrawn were described in the 
cos.’ accounts as ‘“‘ loans’’ to applt. trading 
as such firm. Mach of the cos. had power to 
advance money on loan, with or without 
security, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document, 
& no provision was made as to repayment or 
interest thereon. None of tbe cos. ever 
declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carricd on by the cos., & that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax :—Held: there 
was ample evidence before the Comrs. tuo 
support their conclusion of fact.—JACOBS v. 
ah KEVENUE Comrs. (1925), 10 Tax 
Jas. 1. 


672. Add. Citation :—134 L. T. 408, 
672a. Arrears of interest received by purchaser of 


bonds.|——-Where a taxpayer purchases bearcr 
bonds, on which the interest for several years 
is in arrear, & his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, under 1918 Act, 
s. 5 (3) (c), part of his income for the year in 
which payment was received.—LEIGH v. 
INLAND REVENUE Comrs., [1928] 1 K. B. 73; 
961L.3.K.B.853; 1837 L.7.303; 43 T.L. 1. 
5628; 11 Tax Cas. 590. 


678. Add. Cilations :—135 L. T'. 272; affd. (1928), 


ENGLISH AND Emprre Dicest SUPPLEMENT, 


189 L. T. 26; 44 T. L. R. 420; 72 Sol. Jo. 
239; 13 Tax Cas. 677, C. A. 


673a. Income received by executor before assent 


to legacy.}|— Under the will of his father, who 
died in Aug. 1921, resp. was entitled to a 
specific legacy of certain shares in two cos. 

wing to difficulties in administration the 
exors. did not assent to the legacy until 
June, 1924, & in the meantime dividends had 
been declared upon the shares in Feb. & 
Aug. 1928, & in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in June, 1924. Resp. was assessed to super 
tax upon these dividends for the years 
ending Apr. 5, 1924, & Apr. 5, 1925, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos.- Resp. contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, & that he was 
wrongly assessed :—Held: the doctrine of 
relation of the exor.’s assent to the date of 
the death applied, & resp. was rightly 
assessed.—INLAND REVENUE COMRS._ »v 
HAWLEY, [1928] 1K. B. 578; 97 L. J. K. B. 
191; 1388 L. T. 710; 18 Tax Cas. 327. 


673b. Income from share of residue—Administra- 


tion not concluded. |—-Applt. on attaining the 
uge of twenty-five became entitled to a 
quarter share in the capital & income of the 
residue of his father’s estate, which consisted 
mainly of real property heavily mtged. The 
will provided that the property was to be 
divided when the youngest child attained 
twenty-five, which happened in 1916, & not 
before, & that until then the exors. & trustees 
should apply the surplus income, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge. debts. In fact the exors. did 
not divide the property & continued, from 
1916 to 1925, to apply the surplus income to 
reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, & payment of certain 
legacies & annuitics was begun in Dec. 1919, 
but no payment was made to the residuary 
legatees until 1921, after which small annual 
payments were made. The delivery of a 
residuary account was not necessary in this 
case as no Jegacy duty was payable on the 
residue. Assessments to super tax for the 
years 1920-21 to 1925-26 were made upon the 
applt. to include one-fourth of the income 
from the property, Jess annual charges, but 
without deduction for repayment of mtges. : 
—Held: so long as the mtge. or other debts 
remained unpaid the exors. were entitled 
to retain any assets coming to their hands, 
the applt. did not enforce conveyance to 
himself of his share of the residue, & there- 


taxes paid by trustees.|—Held: the estate gencrally to make _ various 


assessinents made to include the out- payments. He further directed them 


to allow his wife to ‘‘ occupy & possess ”*’ 


inc 
y the appropriate addition forincome during her lifetime, free of rent or 


trustees.}—Held: only the tax, were properly made.—DoNALD- taxes, both landlord’s & tenant’s, the 


SON’S EXECUTORS », INLAND REVENUE mansion-house of M. :—Held: applt. 


after payment of the outgoings by the ’ § r es . 
trustee, with the appropriate addition Coan (1927), 13 Tax. Cas. 461. was neither a proper liferenter, nor in 


for income tax, was his income for 
ae tax purposes.— INLAND REVENUE 
70MRS 


a peositecn analogous to that of a proper 
liferenter, of the lands, but had a 
mere right of personal occupation, &, 


. HAMILTON (LORD) OF sc. —— — —.]—Testator conveyed jy ccordingly, that the annual value 
DALZELL (1926), 10 T . 406.— his estate to trustee, & directed them, Ane ys : pe M4 
Son ( ) ax Cas. 4 in the event, which happened, of his of the lands, did not form part of her 


death without issue survived by his ‘come forsuper tax ard sear i are 
, wife, to “ hold & retain * his lands & 7% eR eee (1928) S. C. (Ct. 
goings except tenant’s state of M., & out of the income of his f Seas.) 819. : 


utanotations : 
3b42, 


6%, 


674b. Difference between net Schedule A. assess- 


fore the income arising from his share was 
not his income for super tax purposes.— 
Daw v. INLAND REVENUE CoMRs., DUFF- 
DUNBAR v. INLAND REVENUE ComrRs. (1928), 
14 Tax Cas. 58. 


674a. Annual value of family mansion occupied 


under will.|—Held : the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate & a discretion to 
admit to the mansion the present occupant 
or certain members of his family during bis 
lifetime, must be regarded as being in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax.--TOLLEMACHE v. INLAND 
REVENUE Comrs. (1926), 96 L. J. K. B. 766; 
rete L. T. 444; 43 7. L. R. 58; 11 Tax Cas. 


Consd. Shanks +. IT. 2. Comrs.. (1929) 1 KK. B. 
Apprvd. Sutton ¢. J. R. Comps. (1929), 45 T. Le Rk. 


ment & reduced rental paid under lease.|— 
Resp. negotiated for a lease of a house at a 
rent of £135 per annum, but it was eventually 
agreed that if resp. would pay £683, which 
was necessary to put the premises in a fit 
state for habitation, a lease would be grantcd 
at a rent: of £35 per annum. The sum of 
£683 was paid before the execution of the 
Jease. ‘The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 
years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum :—Held: the 
sums paid by resp. for repairs at the beginning 
of his tenancy were capital expenditure, & 
the difference between the net Schedule A. 
assessment on the house & the rent of £35 
actually paid under the lease formed part 
of his total income for super tax purposes.—— 
INLAND REVENUE Comps. v. FARGUS (1926), 
10 Tax Cas. 665. 


an : Consd. Shanks v. 1. R. Comrs., [1929] 1 K. 2. 


674c. Beneficial occupation—Right of residence in 


house rent free.] —- SHANKS v. INLAND 


REVENUE Comrs., No. lla, ante. 


674d. Profits of partnership—Executor of deceased 


partner becoming partner.|/—Applt. was the 
sole extrix. & residuary legatee of her late 
husband, who, until his death in 1916, was 
a partner inafirm. At the time of his death 
large sums were owing to the firm from 
residents in enemy countries, & by arrange- 
ment with the Inland Revenue these were 
allowed as bad debts, on the understanding 
that any sums received in respect of them 
should be brought into account for income 
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tax as profits of the firm of the year in which 
they were received. On her husband’s 
death applt. became a partner in the firm. 
In 1921 a sum was received in respect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 5, 1923. By arrangement between the 
partners applt. bore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits:—Held: no part of the sum 
received in respect of the enemy debts formed 
any part of applt.’s total income for super 
tax purposes.—LASSEN v. INLAND REVENUE 
eae (1927), 188 lL. T. 463; 13 Tax Cas. 





674e. Undistributed profits of company-—Finance 


Act, 1922 (c.17),s.21-- ‘* Reasonable time ’’—- 
Termination by lquidation.|—The — share 
capital of a limited co. registered in 1922 was 
held by four persons, & the co. was a co. to 
which above sect. applied. In Feb. 1924, 
the directors came to the conclusion that the 
prosperity of the business, which was 
speculative, might not continue. Accounts 
for the year to Mar. 31, 1924, were prepared, 
showing a profit of approximately £34,000, & 
were presented at the general meeting on 
May 14, 1924. No dividend was declared 
& at the same meeting a resolution for the 
voluntary winding-up of the co. was passed, 
& a liguidator appointed. The Special 
Comrs. issued a direction to the co. that for 
super tax purposes the co.’s mcome for the 
year ended Mar. 31, 1924. should be deemed 
to be the income of the four shareholders. 
This direction was discharged by the Special 
Comrs. on appeal, but was restored by the 
Board of Referees on a re-hearing. The 
contention of the co. was that above sect. 
had no application in the circumstances 
of the case, & that on the passing of the 
resolution for winding-up it had no power to 
declare a dividend :—J/eld : the co., by going 
into liquidation while the ‘‘ reasonable time ” 
contemplated by the Act was still running, 
terminated that reasonable time, & that in 
view of the intended liquidation it} would 
have been reasonable for them to have 
distributed the whole of the available income. 
-—-SUTCLIFFE (LIONEL) Lrp. v. INLAND 
REVENUE Comrs. (1928), 14 Tax Cas. 171. 


| 674f. Sums expended by trustees—-Upkeep of trust 


property.|-—Applt. was the tenant for life 
of a mansion & land under a will which 
provided that the trustees should pay all 
outgoings & expenses of keeping up the 
property. Applt. was assessed to super tax 
in respect of the sums so expended by the 
trustees :—Held: as applt. had had the 
benefit of the sums expended by the trustees, 
he was properly assessed to super tax in 
respect thereof.— SUTTON v. INLAND REVENUE 
Comrs. (1929), 45 T. 1. R. 565.0. A. 








PART XI. SECT. 3, SUB-SECT. 3.—A. 


st. Lump sum paid to. retiring 
pariner.J\—One of the partners of a 
firm having retired, the partnership 
business was continued by the remain- 
ing partners, & the retiring partner 
received £1,500 “‘ in full satisfaction of 
his whole share & interest in the profits 
of the year current at the date of 
dissolution of the original partnership,” 


& it was further provided that there 
should be paid to him quarterly ‘* out 
of the future profits of the business ”’ 
sums amounting to £500 for the first 
ear, & diminishing gradually to £100 
or the fifth year:--Held: (1) the 
£1,500 was not a share of the profits 
of the firm, but the price or considera- 
tion paid for a scharge by tho 
retiring partner of his claim to partici- 


843 


pate in the profits of the firm prior to 
his retirement, & the agreement did 
not affect the ascertaininent of their 
share of the profits up to that date ; 
(2) the quarterly payments ‘ out. of 
the future profits ” did fall to bo taken 
into account in estimating their profits 
after that date.—RUTHERYORD  v, 
INLAND REVENUB Comns., [1924] S. C. 
689; 10 Tax Cas. 683.-—SCOT. 


Cases 680-—697. 


680. 


683. 


684. 


685. 


Add. Annotations :-—-Refd. Hartland v. Dig- 
vines, [I9Z6] C. A. 289s; Sutton a. J. RR. 
Comrs. (1929), 45 TR. ha. RK. 565, 

Add. Annotations: Refd. J. RR. Comrs. »v. 
Pakenham, I. R. Comrs. v. Longford, Cas- 
colgne wv. 1. RR. Comrs., [1927] 1 K. B. 594; 
Jones v. Wright: (1927), 139 L. 1.43; Perrin 
*. Dickson (1929), 98 L. J. IK. B. 683. 

Add, Annotation : —Apld. Perkins’ Exor. +. 
J. R. Comrs. (1928), 13 Pax Cas. 851. 


Add. Annotation :-~Generally, Refd. I. R. 
Comrs. v. Pakenham, I. R. Comrs. v. Longford 
(1927), 96 L. J. K. B. 882. 


687a. -——.]- -The exor. of a deccased taxpayer 


691a. --— 


PART XI. SECT. 3, SUB-SECT. 3. B. 


Sy. 


Finance ict, 1922, 5 20(1).] 
who had paid a sum of money to his 
son, &@ marned man, of full age, under 
wi gratuitous bond by which he had 
bound himself to pay te the son oan 


appealed against super tax assessments which 
had been made on deceased in respect: of his 
wife’s income from settled funds & from 
certain shares. Deccased had obtained an 
advance of £11,000 from the trustees of his 
marriage settlement on the security of shares 
not forming part of the settled funds. Sub- 
sequently he had charged his life interest, in 
the settled funds, thereby forfeiting it) in 
favour of his wife. Later he was adjudicated 
hankrupt, & the mortgaged shares which 
had become practically valueless were sold 
bv the Official Receiver for a nominal con- 
sideration to the wife, who thus became 
entitled to the equity of redemption. In 
1920 the shares again became very valuable, 
& the trustees, to whom the £11,000 was still 
owing, issued an originating summons to the 
partics interested, & as a result the ct. 
sanctioned a compromise by which the 
trustees were to retain each year any amount. 
by which the wife’s aggregate income from 
the settled funds & the mortgaged shares, 
after deducting income tax & super tax on 
that aggregate income, should exceed £4,000. 
The whole balance of the debt to the trustee 
‘as thus paid off within fifteen months & 
deceased’s exor. contended that the surplus 
income so applied should be deducted from 
the wife’s total ineome in computing the 
deceased's liability to super tax :-—HMeld : 
the surplus income of the wife appropriated 
by the trustees formed part. of deceased's 
income for purposes of super tax. PERKINS’ 
EXeCUTOR v. INLAND RieveENUK COMRs. 
(1928), 13 Tax Cas. S51. 
Or settlement.|—-Where 
trustees of a settlement set) apart certain 
sums annually for the maintenance of an 
infant: beneficiary & allow the balance of the 








Allowance by father to son - 
A father, 


to the case 


691b. - 


696a. -—-— 


wfunotlation . 
Hesketh, [heva], 2 i, Be 64 


697. Add. Annotations:- Refd. Whitney v. 1. Rh. 


Held: 


ENGLISH AND Empire Dicest SUPPLEMENT. 


income to accumulate, the income that is 
being accumulated is ‘“ receivable’ by the 
infant within 1918 Act, s. 5 (3) (ce), & he is 
liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to that income with which the 
trust or guardianship is concerned.—INLAND 
REVENUE CoMRS. v. LONGFORD (COUNTESS), 
SAME v. PAKENHAM, [1928] A. C. 252; 97 
I. J. K. B. 438; 189 L. T. 121; 44 7T. 1. R. 
4103; 13 Tax Cas. 573, H. 1. 


-- Chargeability of guardian of minor. |— 
INLAND REVENUE ComMRS. ¢. LONGFORD 
(COUNTESS), SAME ». PAKENHAM, No. 691a, 
ante, 





.|—By his will testator bequeathed 
to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for the time being & for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yearly sum of £3,500, & directed 
that there should be no apportionment. of 
super tax between the annuity & the rest of 
his wife’s income, but that the whole of the 
super tax payable by his wife up to but: not. 
exceeding super tax on £38,500 a year, with 
the income tax thereon added to it, should 
be attributed to the annuity & paid by his 
trustees -—J/eld : the trustees were not liable 
to repay to the annuitant out of residue 
a sum arrived at on the footing that the 
annuity was to bear the highest rates of 
super tax payable on the annuitant’s total 
income, but: were liable for no more than what 
would be pavable on a super taxable sum of 
£3,000 with the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the income, 
the trustees would thus have to pay the super 
tax payable on a total income of £6,200.— 
Re ARMAGHDALE (LORD), CRAIG v. ARMACITI- 
DALE (LADY) (1928), 4b 'T. 1. R. 289. 

Refd. Fleetwood - Hesketh oe | leet wood- 


Comrs., [1926] A. C. 3873 7. R. Comps. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
961. J. K. B. 882. 


annuitv for a pemod of three years, the deseription eontained ino above 
claimed to deduct the stn in question 
mn calenlating the amount of lis total 
necome for super tay purposes, on the 
ground that above seet. (¢) applied 
the deduetion 
was inudtussible, in respect that) the 
Income disponed fell exactly within 


sect. (4), being tor a period of Jess than 
NIX Yours, & at gnust accordingly be 
deemed to be the father’s micome for 
super tas purposes  -GILLiIEs ¢. INLAND 
REVENUE COoMRS , [1929], S.C. (Ct. of 
Sess.) 131. SCOT. 


Vol. XXVIII.—Cases 4—-57. 


INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 
Part |.—Nature and Objects. 


4. 


44. 


45. 


Add. Annotation :-—Folld. Re Wilts. 


After this case add 


Exemption from income tax.|—Sce Income 


| 


Tax Act, 1918 (ce. 40), 5. 39 (1), & INCOME 
Tax, No. 183b, anle. 


Part V.— Membership. 


Add. Annotations :-- Asto (1) Overd. Biddulph 
& District Agricultural Soc. v. Agneultural 
Wholesale Soc., [1927] A. C. 76. NUE. 
Wilts. & Somerset: Farmers, [1928] Ch. 809. 
Add. Citations: affd. sub nom. BIDDULPH «& 
Disrricr AGRICULTURAL Socrery v. AGRI- 
CULTURAL WHOLESALE Socrery, [1927] A.C. 
763; 95 1. J. Ch. 576; 136 L. TT. 1653; 12 
T. L. RR. 761, I. L. 


Farmers, [LQ29] 1 Ch. ot. 


45a. —--- —-—.|—A rule of a society registered 


r. 


57. 


under 1898 Act — originally provided : 
‘¢ Individual members shall hold at: least one 


A Somerset: 


| 
| 
| 
| 
| 


share for every twenty acres or fraction of 
twenty acres farmed by them up to 500 acres, 
at. Jeast’ one share for every forty acres 


or fraction of forty acres above 500.’ By 
successive amendments the words ‘ one 
share’? were altered to ‘S shares of the 


nonunal value of £5." 0 Applts. had become 
members of the society before the date of the 
Jast amendment, & they took no steps for 
the purpose of dissenting from it. :—Held : 
the rule as amended was not invalid, & was 
binding on applts.—e Wintrs & SOMERSET 





PARMERS, Jump, [L929] Loh. opis 9S 
l.Jd. Ch. 17s 110. P. o203 457M dL RIL, 
ae 


Part Vil—Disputes. 


Add. Annotation : 


ils do (2) Refd. Biddulph & District Agriculbural Soc. vo. Agricultural Whole 


PART VI. SECT, 2. 


sf. Tower to borrow— liestruded by 
rules.J—Where the rules of w society 
registered under Industrial & Provident 
Socicties Act, 1908, wiuch has no 
imphed power to borrow money, 
nuthorise only borrowimge by taking 
deposits or on bonds, borrowing by 
means of debentures is unautborsed 
& ultra rires.— SADLER vt. AUCKLAND 
CO-OPLRATIVE Socrery, Lip., |1926) 
N. Z. L. RR. 84.—N.Z. 

sk. ---—-- Duty of lender.|--A_ person 
proposing to lend money to a@ socicty 





sale Soc., [1927] A. CO. 76. 


registered: wader Industrial & Provident 
Soccticn Act, 1908, inust satisfy him- 
self us to ith power to borrow, & must 
see that the loan whiels he i about to 
make is within the limuats of that power. 
SADLER % AUCKLAND Co-OPRKATIVE 
Socipry, Lrp., [1926] N. 4 da. 
84.—-N.Z 


sm. Power to lend --Rural) cedius 
society.) —A rural credits society in- 
corporated under Rural Credits Act, 
CG. AL, 1924 (ce. 173), has no power to 





lend money directly, but merely power 


to guarantee loans, & a loan made by 


the society cannot give ita tien or 
Charge under the Act.—- ROBLIN RukAL 
CREDIIS Soctery 7 NeEwron, [1927 | 
1D bh. R. 10563 86 Man. Th. RR. 147; 
[1926] 3 W. W. it. 569.- CAN. 


PART X. SECT. 1, SUB-SECT. 1. 


sp Canecllation of registry J——-The et. 
will make an order to wind up uw seeciety 
registered under 1893 Aet, notwith- 
standing the cancellation of the 
registry under sect. 9 of that Act. 
-—Re  CASTLECOMER CO-OPBLRATIVE 
Socmery, (1986) LR. 238.— IR. 


Cases 42a—3'73, ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


INFANTS AND CHILDREN. 
Part II]——Civil and Legal Capacity and Disabilities. 


Charlton v. Charlton (1883), 52 LL. J. Ch. 971; Greer v. 
Young (1883), 24 Ch. D, 545; Re Glanvill, Ellis v. Johnson 
(1886), 31 Ch. D. 532; Michell v. Michell, [1891] P. 166. 
62. Add. Annotation :—Refd. Re L. A.& B.F.M., 
Official Receiver v. The Debtors (1926), 95 

L. J. Ch. 258. 


42a. ——- ——.]|—Iie KEANE, LUMLEY v. DEs- 
BOROUGH (1871), L. R. 12 Eg. 115; 24 L T. 
780; 19 W. R. 1025; sub nom. Re KEANE; 
Re LUMLEY v. Desporouan, 40 L. J. Ch. 
617. 

Annotations :—Mentd. Bulley v. Bulley (1878), 8 Ch. D. 479; 


Part V.—Contracts. 


207. Add. Annotulion :—Apld. Pearce v. Brain, 
[1920] 2 kK. B. 310. 


160a. Contract for exchange of chattels.|—A con- 
tract for the exchange of chattels entered 
into by an infant is a contract for goods 


supplied, &, if not for necessaries, is absolutely 2074. -—---- Chattel transferred under void contract 
void under Infants Relief Act, 1874 (c. 62), of exchange.|—PEARCE v. Brain, No. 160a, 
s.1. But an action by an infant pltf. for the ante. 


recovery of a specific chattel transferred to 
deft. under such a contract will not succeed, 
unless pltf. can show a total failure of con- 
sideration. The same principles apply in 
such an action as in an action for the recovery 
of money paid under a void agrecment.— 
PHARCH v. KRAIN, [1929] 2 K. B. 310; 98 
L. J. KB. 559; 141 L. T. 264; 45 T. 1. R. 
501; 73 Sol. Jo. 402; 935. P. Jo. 380, D.C. 

194. Add. Annotation :—Refd. Skipp v. Kelly 
(1926), 42 T. L. RR. 258. 


209. Add. Annotation :—Refd. Pontypridd Union 
Grdns. v. Drew (1926), 90 J.-P. 169. 


210. Add. Annotation :-~ Consd. Pontypridd Grdns. 
v. Drew (1926), 95 L. J. K. B. 1030. 


213. Add. Annotation :—Refd. Pearce v. Brain, 
[1929] 2 K. B. 310. 


347. Add. Citations :-—95 L. J. Ch. 258 ;_ [1926] L. 
& UC. lt. 19. 


Part Vil—Misrepresentation as to Age. 


363a. S. P. BARTLETT v. WELLS (1862), 1 B. & S. 
$36; $1 1. J. Q. B. 57; 5 
J.P. 228; 8 Jur. N.S. 762; 10 W. It. 229; 


121 EK. R. 924. 


Annotations : ~Folld. De Roo v. Foster (1862), 12 C. B. N. 8. 
272. Consd. Miller v. Blankley (1878), 38 L. T. 
Refd. Brine v. G. W. Ry. (1862), 2B. & 8. 402; Saundrey 


PART V. SECT. 2. 


sa. Life insurance.}|— Under Sas- 
katchowan lusurance Act, 1925, c. 20), 
of 1924-25, 8. 175, a contract for life 
insurance entered into by an infant 
over 15 years old is fully binding on 
him, even though his promissory note 
is accepted as conditional payment of 
the first premium. Heis not, however, 
hable on the note.—WESTERN LIFE 
ASSURANCE Co. v. ARMSTRONG, [1928] 
2 W. W. Rt. 49.—CAN. 


PART V. SECT. 3. 


142 ii. —— ———.]}— IMPERIAL BANK 
OF CANADA Uv. REID, [1928] 3 D. L. Rh. 
198.—CAN. 


k. On appeal, 28 Man. L, It. 229. 


Lf, 607s. 26), “eee: 


373. Add. Annotations :—-Refd. Ite 


v, Mitchell pre 9 Jur. N.S. 968; Loslie v. Sheill, [1914] 


L. A. & 


B. ¥. M., Official Receiver v. The Debtors 


527. 


PART V. SECT. 4, SUB-SECT. 2, 


183 vii. ——.]—-SHEPARD 1, 
BRUNER (1915), 19 D. L. LR. 8693 31 
W.L. RR. 721.—CAN. 





PART V. SECT. 4, SUB-SECT. 3. 
b. On appeal, 15 O. L. R. 53. 


PART VI. SECT. 1. 


360 viii. .}—Held : aminor, who, 
by falsely ropresenting himself to be a 
major, has induced a person to onter 
into a contract, is not estopped from 
pleading his minority to avoid the 
contract.— KHAN GUL v. LAKIA SINGH 
(1928), I. L. R. 9 Lah. 701.—IND. 





(1926), 95 L. J. Ch. 258. Mentd. fe Llanover 
S. K., [1926] Ch. 626. 


PART VI. SECT. 2, SUB-SECT. 2. 


376 ili. ——-.]—Whero an infant. has 
obtained an advantage by falsely 
stating himself to be of full age, equity 
will restore his illgotten gains & release 
the purty deceived from obligations 
or acts in law induced by the fraud.— 
KUMAR GANGANAND SINGH v. MAHA- 
RAJAH SIR RAMESHWAR SINGH BAAA- 
DUR (1927), I. L. R. 6 Pat. 388.—IND. 


376 iv. Held: a minor, who 
has entered into a contract by means 
of a false representation as to his age, 
though not liable under the contract, 
may, in equity, be required to return 
the benefit he has received by making 
u false representation as to his age, 
whether he be a deft. or pltf.—Kaan 
GUL v. LAKHA Sinan (1928), I. L. A. 
y Lah, 701,-—-IND, 





Vol. XXVIII.—Infants. Cases 488—731a. 


Part VIII—Property. 


438, Add. Annotation :—Mentd. Ie Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


454a, ——— ——.|—-Satspury v. Bagort (1677), as 
reported in 2 Swan. 603; 36 KB. R. 745. 
Annotations :—Consd. Field v. Moore, Field ». Brown "(1855), 
7 De G. M. & G. 691. Mentd. Glumdalclitch d, Naunton 
v. Leman (1775), 2 Wm. BI. 993. 
538a. Right to sell timber.|—Mason v. MASON 
(1724), cited in Amb. at p. 371; Mos. at 
p. 224; 27 H.R. 246. 
Annotation :-—Consd. Tullit v. Tullit (1759), Amb. 370. 


557. Add. Annotation: —Refd. The Fagernes, 





666. Add. Annotation :—Generally, Refd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 
669a. Covenant to disentail & resettle—Ineffective 
as resettlement.|--NIGHTINGALE v. FERRERS 
(MARL) (1733), 3 P. Wms. 206; 24 EB. R. 103]. 
Annotation :—Refd. Tarloton v. Liddell (1851), 17 Q. B. 390. 
685a. —— Not acceptance of jointure.|—Lucy v. 
Moore (1730), 4 Bro. Parl, Cas. 343; 2 B. R. 
232, H. L. 
Settlement with sanction of court—Effect 
of.|—A. settlement) made with the sanction 


781a. 


[1926] P. 185. 


575. Add. Annotation :— Mentd. Re Silva, Silva v. 


Silva, [1929] 2 Ch. 198. 


657a. ——.]—Hasvincs v. OrvE (1840), 11 Sim. | 


205; 59H, R. 853. 


Annotations :-—Mentd. Evans v. Carrington (1859), 1 John. 
& H. 598; Meredyth v. Meredyth, [1895] 1’. 92. 


PART VII. SECT. 1. 


sf. General rule.J}—An infant 1s liable 
for his torts of all kinds, & the tender- 
ness of his is immaterial, except, 
when the action is founded on malice 
or want of care. — CONTINENTAL 
GUARANTY CORPN. OF CANADA, ITD. 
v. MARK (B. C.), [1926] 4 D. U. R. 707; 
[1926] 3 W. W. Rk. 428.—CAN. 


381i. J'ort indenendent of contiact-— 
Infant liable.J—An infant who sells 
goods, of which he is in possession 


under # lion agreement, is liable in | 


damagos for the conversion, since it. 

not a wrong connected with the 
contract.—MCCALLUM  v. URCNIAK 
(Alia.), [1926] 1 W. W. lt. 137.—CAN. 


qi. ———.]}—-A father, who negligently 
Jeft a shot gun & shells where they wero 
accossible tu his eleven-year-old son: 
~~Held : liable in damages to infant 
pltf., who was injured by the discharge 
of the gun in the hands of the son. 
The fact that the mother of plitf. might 
have prevented the accident did not 
prevent recovery against the futher & 
son by pltf.—BLAcK v. HUNTER, [1920] 
4D. L. kh. 285; [1925] 3 W. W. R. 
393,.——-CAN. 


q ii. ——.]—A father is not re- 
sponsible at common law for the 
torts of bis infant child, comnutted 
without his knowledge, consent or 
sanction, & not in the course of his 
employment of the child —BOBBY v. 
oy nai (1928) 3 W. W. RR, 392.—- 


sg. Liability of stranger.}--~Pltf. was 
injured by a bullet from an air-rifle fred 
from a window in deft.’s house by a boy 
of fifteen years, a friend of deft.’s four- 
teen years old son :—Held : on the facts 
negligence on the part of deft. was not 
shown, & he could not be made liable for 
the wrongful act of the boy.—MontTr- 
SANTO t. Dt UBALDO, (1927] 3 D. L. 0. 
1015; 600. L. R. 610.—CAN. 


of the ct. on the marriage of an infant, of 


certain funds alleged to represent the infant’s 


share under a will:—J/eld: not to operate 


as a confirmation of prior dealings by the 


PART VIII. sea 2 SUB-SECT. 1.—- 
. (a). 

ej. -——.]- Held: the estate of an 

infant, being an estate tail in possession, 

could be suld under Kt. 8. QO. 1877, 

¢, 137.— Te GRAY (1895), 26 O. R. 355, 


ew 


sh. Wxecution of conveyance by infant 
— Application — By — petition. |J—Iee 
MILIS, OWEN *, CAMPBELL (1854), 4 
Gr, 630,—CAN, 


PART VIII. ea ‘ SUB-SECT. 1.— 


sj. Lowe fo order sale -On appltea- 
lion of offeral guardian — Jn forcelosue 
action. |—The nghts of infants are 
protected & represented by the official 
enurdiin, Who, mn foreclosure actions, 
has the nght to ask for w sale by the 
et. in case he deems it in the interest 
of the infant, while in Mngland no 
official is vested with the like powers.— 
Kemp v. BeATTIF, [1929] 1 DL. 7m. 
55; 63 0. L. It. 176.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 1. 


ri, ——.]—A conveyance of land or 
mige. made by an nfant is not 
absulutely void, but voidable.—MILLS 
v. DAVIS (1860), 9 C. P. 510.—CAN, 


PART VIII. SECT. 3, SUB-SECT. 2. 


——.|—L’HIRONDELLE ir. 
(1917), 16 Kxeh. C. it. 196. 


460 ii. 
THE KING 
AN. 


PART VIII. SECT. 4, SUB-SECT. 1. 


472 i. Person entering liable to aceount 
to wnfant—Whether applicable to tenant 
an common.J—-The general rule in 
equity, that an infant is entitled to 
treat a person, who takes possession 
of his estate, as his bailiff or agent, 
applies to # case whero the party in 
possession is a tenant in common with 
tho infant, although there has not been 
any ouster or exclusion of the infant, 
or any denial of his title —CouncIER 


trustees of the will.—ZAMBACO v. C 
(1871), L. RB. 11 Bg. 430; 24 L. 9. 770. 
Annotations :-—Mentd. Dowbiggin v. Trotter, Trotter 0. 
Trottor (1872), 20 W. R. 791; Thomson v. S. E. 
S, ki. Ry. v. Thomson (1882), 30 W. RR. 537, 


Ry., 


n COURCIER (L879), 26 Gr 307 —CAN, 


PART VIII. SECT, 4, SUB-SECT, 3. 


sk. Jtight to receive unsurance moneys 
-- Whether bond or seeurnty required. |-— 
A guardian, appointed or constituted 
by Domestic Relations Act, 1927, 
G 5 (Alta.), is authored to receive 

manage msurance moneys payable 
{o the infant & to grve wu valid discharge 
therefor; &, when such money or pro- 
perty is: receiwed without action, the 
guardian is not requred to furnish 
uw bond or other security, there being 
nothing in said Act wuthorising the ct. 
torequiue said guardian to give securit Vv. 
If, however, the guardian is forced to 
bring an action im order to obtain the 
mouey, the practice of the ct. would 
requne the money to be paid into et. 
subject to its order, & security would 
probably be required before the pay- 
ment over to the  guardian.——e 
DomesTIG RELATIONS Acr, 1927, Re 
PULKABREK, [1928] 4 D. lL. Re 821; 
[1928], 3 W. WL O23. —-CAN, 


PART VIII. See 8, SUB-SECT. 2. - 
» (a). 


sl. By mother purporting lo act as 
guardian Rent aecepled after infant 
dttauned majoruy.|— Where aw Hindu 
marred woman with her two mayor 
Bona & she purporting to act as guardian 
for ber third son, an infant, granted a 
lease of a certain property of which she 
was in possession, for 21 years with u 
covenant for renewal for another term 
of 10 years, & the infant, after attaining 
majority, ratified the lease by accepting 
rent :—Held: the mother, who was 
nut the guardian, could not enter into 
any contract on behalf of the infant 
Which would be binding ov him; & 
as the contract was void us regards the 
infant, it could not be made good by 
ratification.—MAHENDRA NATH SkI1- 
MANI Uv. KAILASH NATH 4s (1927), 
1. L. Rt. 55 Cale. 811.—-IND. 


Cases 810—-1156a. 


831a. Ascertainment of period of 


PART X. SECT. 1, SUB-SECT, 1.--A. 


recognised this duty, ervil cts 
no direct mvcans of enforcing this obliga- 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part X.-—Maintenance and Advancement. 


810. Add. Annotations :—-Consd. Llyman v. Hyman, 


[1920] A. C. 60). Refd. H. ». 


97 1. J. DP. St. 


Hl. (1928), 


twenty-one 
years.|—~-Testator, who died in Nov. 1893, 
gave his net residuc, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s children who should 
attain twenty-one, with a gift. over in default. 
In Mar. 1896, the judge ordered the surplus 
income to be accumulated for twenty-one 
years from testator’s death, 7.¢., until 
Nov. 6, 1914, or until the bachelor’s previous 
death witbout leaving issue. During this 
twenty-one years’ period the bachclor married 
& died leaving three children, two of whom 
were still living. Temporary) orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 6, 1914, the 
two chiddren then living were entitled to 
maintenance under Conveyancing Act, 1881 
(ec. 41), 8. 45 (1), but that notwithstanding 
sub-sect. 2 any come not so applied passed 
as on an intestacy. In July, 1927, the elder 
child attained twenty-one, & her contingent 
ynolety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 165, the 
order of Nov. 1911 ought still to be acted 
on with regard to the younger child’s con- 
tingent moiety :--Held: (1) the effect of 
sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 


838. 
935. 


reckoned in ascertaining that period, & the 
income of the younger child’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
188], s. 43 (1), & the balance could be validly 
accumulated under sub-sect. 2; (2) quite 
apart from sect. 165, the moment the elder 
child attained a vested interest as a member 
of the contingent class, there could be no 
question of intestacy as to any part of the 
capital or income.—Re MABER, WARD v. 
Mapper, [1928] Ch. 88; 97 L. J. Ch. 101; 
138 L. T. 318. 

Add. Annotation :—Refd. Re Raine, Tycrman 
vo Stansfield, [1929] 1 Ch. 716. 

Add. Annotation :—Mentd. First Garden City, 
Lid. v. Bonham-Carter, [1928] Ch. 53. 


1006a. -—-— Whether limited to children living at 


date of will.}] —FREEMANTLE v. TAYLOR 


(1808), 15 Ves. 363; 33 EF. BR. 791. 


1059. Add. Annotation -—Consd. Re Raine, Tyer- 


1066. Add. Annotations :—As to (2) 


man v. Stansfield, [1929] 1 Ch. 716. 

Folld. Wve 
Stokes, Bowen v. Davidson, [1928] Ch. 716. 
Expld. ie Raine, Tyerman v. Stansfield, | 1929 | 
1 Ch. 716. 


1074a. To enable business to be carried on— 


Giving guarantee for firm of which son was 
partner.|—J/eld: an advance to the son, 
within the description in a settlement of 
mnoney advanced “ to enable him to carry on 
his business.”—BERRY v. MoRSE (1847), 1 
H. L. Cas. 71; 9 i. R. 678, H. L. 


Part Xl—Care and Custody. 


1156a. —-—.]—-The welfare of a child is the para- 


ct. in 
But it 


mount consideration guiding the 
making an ordcr as to its custody. 





157 ii. is 7 eee n | It. Is the father’s H. (c). 
duty to maintain & educate ms children, 934i. One fund supplementary to 
who are incapable ot supporting them- — other—Resort had to primary fund farst J 
selves, &, although the law has always  -—Testator directed that sums ol 


have 


PART X. SECT. 1, SUB-SECT. 2.— 


£3,000 should be invosted & held for 
each of his childien, & should be paid 
over to each of them at the age of 


is not the only consideration, & the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 


trate’s court.jJ-—Under Children’s Pro- 
tection Act, Lk. SS. O. 1927, co. 279, 
8. 25, the fact that the proceedings in 
the mugistrate’s ct. do not prevent the 
Judge of the Su pevine Ct. from directing 
that. the custody of the child be given 
to the parent, is recogmsed ; but if 
the judge is of opinion that the parent 


tion so as to compel tn to inaintam 
them out of property in which they 
have no interests. -WALTER vt. WALTER 
(1927), 1. TL. 2 55 Cale. 731,--IND. 


PART X. EE a BUR SECr (= 
- (@). 

783 v. Medieal services 
rendered to stepson.) — WiLiAAMS v. 
(ARK (1927), 30 W. A. L. Kt. 11.-— 
AUS. 





ooo 


PART X. SECT. 1, SUB-SECT. 2.- A, 


sm. Agreement by third party to main- 
tun infant.}—Where any person has 
exprossly or impliedly undertaken to 
pay for the maintenance of a child, 
peither the child himsclf, nor, if he is 
dead, his estate 1s Hable for such main- 
tenance.—-McGUINEsSs v. MOGUINESS, 
j1985] N. Z L. R. 456.—N.Z. 


twenty-five, & empowered his trustees, 
for marriage or equipment 1m business, 
to pay to a child, although not yet ot 
that age, any portion of that sum. 
The residue of his estate he left in 
liferent| to his wife & in fee to his 
Cluldren equally. In a question as to 
whethor the wife’s liferent or the income 
of the children’s legacies was lable 
primo loco for the cost of maintaining 
& educating the children :—Held: as 
the children wore vested in separate 
ostate, the cost of their maintenance & 
education foll to be mot in the first 
place out of the income of that estate.— 
KER’S TRUSTEES v. KER, [1927] S. C. 
52.-—SCOT. 


PART XI. SECT. 1. 
o 1. Under Children’s Protection Act, 
1927—L fect of proceedings in magis- 


has neglected & descrted the child, 
or has so conducted himself that in the 
opinion of the judge he ought not to 
he allowed to set up his primd fucie 
right to the custody of the child, ho 
inay in his discretion decline to make 
the order.—e CHIEMELEWSKI, [1928 } 
2 D. L. Lt. 49; 61 O. L. R. 651.—CAN. 

sn. Jurisdiction of Supreme Court 
Of Ontario— Child adopted by defendant 
under Aduption Act, 1921—LHffect of 
order of county court judgc.|—CULLEN 
v. Kemp, [1925] 4 D. L. Ki. 579.—CAN. 


PART XI. SECT. 2, SUB-SECT. 1. 


p i. In case of male child.} 
Where the question of the custody of 
an infant is involved between parents, 
it is preferable in all ordinary circum- 
atances in tho case of a male child that 
it should be brought up by & have the 











been impeached, & effect will be given to a 
parent’s right & desire for the custody of his 
child where the welfare of that child dees not 
decision. - Me 


require it 


contrary 





care & guidance of ats father 
PARSONS t PARSONS, [JUZS)N.Z. La. 2. 
177.-——N. Ze 


PART XI. SECT. 2, SUB-SECT. 4.—-A. 


1126 iv. —.J—A child 
is further protected by Children's 
Protection Act, BR. S. O. 1927. ¢. 279, 
gs. 25 (3), which provides that when 
it, has been abandoned or deserted, or 
has been allowed by the parent to be 
brought up by a Children’s Aid Societs, 
or by another person, in circumstances 
which show that. the parent) was un- 
nundful of his parental duties, the yudge 
shall not give the child to the parent, 
unless satistied that, havine regard to 
the welfare of the child, he is a fit 
person to have the custody of it. When 
onee a child has heen taken from its 
parents & made a ward of a Children’s 
Aid Society & then placed out with 
foster parents, the parents huve for- 
feited their natural mghts., & others 
have acquired rights. The words 
* having regard to the welfare of the 
elnld ? indicate that the imtention 
of the statute as that the judge. im 
determunng whether the purent is a 
tit person to have the ehild restored to 
him, should contrast the situation of 
the child in the care of tts foster parents 
with that wluch af would oeeupy if 
restored to its natural parents — /ee 
C'HIEMELEWSiE. [1928] 2 D. Le. Ro 4g: 
61 0. Tn i. 651.--CAN, 

1126 v. -- J Tn evercis- 
me its yumsdiction, dermved trom the 
C(t. of Chancery, as to the custody of 
a child whot ats parent has allowed 
to be brought up by another person 
al that person’s cxapense, the duty & 
power of the K. 2B of Saskatchewan to 
decide the question of custodyw oi 
accordance With the principle of equity 
that, the paramount consideration on 
such cases us the child's welfare mi ats 
Widest sense Is not limited or tuipaired 
by Infants’ Act, HR. Ss. S. 1920, & $55, 
8. 7 (6) Therefore, although the et 
concludes that the parent. has not, been 
“numndful of bis parental dutiaes * 
Within sad section, it should not, 
nevertheless, order the child to be 
restored to bim df im its opinion the 
child's welfare io the widest sense. ¢¢. 
its imaterial, moral, relyzious & phivasieal 
well bem. requires that.) the order 
should be refused. -/?e Ross, Ross ¢. 
MCNEILL A MONEILI, [P928])3 D. bbe 
dol: JIMZS) 2W. WW. 169s 22 Sask. 
lL RR. 565.—CAN, 

Yr i. Validity of agreement.— 
CHISHOLM v0. CHISHOLM (1908), 40 
S. C. RR. 115.— CAN. 


PART XI. SECT. 2, SUB-SECT. 4. —B. 

1141 ii, — -—  .J-— Where a 
daughter, then being past fourteen 
years & eiht months of age & not 
without adequate intelhgence to make 
aw reasonable choice, expressed her 
desire to remain with resp. with whom 
she had been living happily for seven 
years, the ct. refused a writ of habeas 
corpus to the mother.—MARSHALL wv. 
FOURNELLE, [1927] 2 D. L. RR. 1738: 
[1927] 8S. C. it. 48.-- CAN, 





———— - 





PART XI. SECT. 4, SUB-SECT. 1. 


1151. xx. - —.J Copy v. Copy, 
f1927) 3 oY. I. RR. 849: 11927) 1 
W. W. HR. 603; 21 Sask. lL. Ik. 391.- 
CAN. 





1154 iv. .]—Ie Youna, [1926] 
1D. L. R. 511; 58 N.S. RR. 372.— 
CAN. 


1154 v. — 
GATJENS (B. 
382.— CAN. 


J.8. 


-J—FPe Gui, GEHM wv. 
C.), (1927) 4 DY. R. 
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"HAIN 2. 
Ia. J. Ch. 


THAIN, 


1154 vi. -  .J -The tust) A para- 
mount matter for the consideration of 
the etoas the welfare of the chile. whieh 
wonot to be measured by money only 


O54, CA. 


or by physieal camtort only, but as to | 


be taken amo oits widest sense The 
moral & religious welfare of the child 
mist) be considered, as well as) ifs 
physical well-being, nor are ties of 
wleetion to be disremarded though thes 
are not conelusive. VATTER 2. 
A ALTER (1927), Loa. Re oo Cale. 78 


@c¥d. 
e 


PART XI. SECT. 4, SUB-SECT. 2,- A. 

aa i. ——.]}--A father will not) be 
deprived of the custody of his children, 
merely because his wife prefers to live 
away from hini— Re Gry, [1925] 4 





D. I 1k 381.—CAN. 

again SN. 7? Mow. M, [19260] Ss. O 
778 —SCOT. 

aa iii. -- Where aw wife has 





deserted her husband & taken their 
children with her, but is unable to 
prove such conduct against huni as 
would justify her mn doing 50, there is 
no Just eause to deprive him of his teal 
rigbt to the custody of the children 
Re Dayz, Re Rozweckt (Man ), [1927] 
1D. LR. flo; (£927) | W Wek 
350. - CAN. 


aaiv. —- jJ-—A father has an oan- 
ahenable meht to the custody of tus 
MoMoOr Son, wnless Lhere wre OVvel- 


Whelnung ¢cireumstances to the con- 
trary —ABDUL AZIZ KHAN & NANHE 


Riiws (1926), To Le Ro dO AD oo -- 
I : 
aav. ----.j- Re SIMONSON, SIMON- 


SON 6 SLAATEN (Sask.), [I927) 5 
bD. L. RR. 54.3.—CAN. 

aa Vi. - 1—On an appheation by 
a father to obtain trom the mother 
custody of an infant son trom six to 
seven years old, where there were no 
allegations of moral impropriety on 
either person's part °-- eld + although 
from the point of vaew of the present 
happiness ot the child, the et. night 
hesitate to remove him from the cus- 
tody of the mother, the paramount 
consideration of the future as well of 
the present welfare of the child, who 
was just approaching a time of life 
when a father’s care & guidance would 
be all amportant, required that he 
should be in the custody of the father. 
- Re HY Lron, [Luss] N “A... 115. -- 


PART XI. SECT. 4, SUB-SECY. 2. G. 


o. Ftevsd., (1925) 1 DD. Le. Re T6L: 
[1925] 1 W.W. Ro 3878, 19 Sask Lit. 
) 

0 i. --—Where a child, wpon the 
death of its mother, had been placed 
temporarily by the father in the care 
of wa near relative under an arrange- 
ment whereby he was to pay for its 
maimntenunce, but he had failed to 
keep up the payments, & upon his 
remarriage the relutive refused the 
custody of the clild to its father —- 
Tleld - in the cireumstance, the father 
had not surrendered fs parental right 
over the child, nor had the prima facie 
presumption that 1. was for the child's 
benefit. that it should be in the custody 
of its natural parent been displaced.-— 
Ite MIubs, [1928] N. 4 I. Wt. 158.--- 


PART XI. SECT. 4, SUB-SECT. 3.-—-A. 


sp. Child handed to father—d: an 
custody of father’s relutionus.|-—A wile, 
livings apart from her husband, met 
hinn in the street, placed the younger 
eluld of the mariage, wu girl aged tive 
months & at that tune in a delicate 
state of health, in his arms, & left the 


849 
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Case 1156a. 


TAYLOR, [1926] Ch. 676; 95 
QQ? 135 E. P99; TO Sol. Jo. 


child with hit Phe imother made no 
mquiries as to the provision which the 
fulher was able to make for its care, 
nor did she afterwards make any 
Inquiries as to its welfare The father 
having died, the mother brought an 
action for delivery of the child against 
relatives of the father, ino whose care 
the eluld had been placed = by him, 
Circumstances in which the et ordered 
delivery of the child to the imother. 
Senile s the inether had not aban- 
doned the child within Custody of 
Children Aet, ESOL (Ce 3) —MSLBAN 
ew Harbin, (1927) 8 CL. 3544 —-SCOT. 


PART XI. SECT. 4, SUB-SECT. 3.--B. 


bi. -- whdaltery--Intercst of child 
fost consideration, | Adultery by a 


wife ought not to be regarded for all 
time A under all) eireumpstaneces us 
suffe@ient to disentitle her to aecess to 
or even to the custody of the children. 
The et. wall have regard to the par- 
ticular cireumistanees of each case, 
always bearmgy mopund that the benefit 
& the interest of the infant mw the 
puramonnt consideration, —BOLTON tv. 
BOLTON, [PYS|N Zoi Re 173.-- N.Z. 


PART XI. SECT. 7, SUB-SECT. 2. 


1216 in - Frght of court of 
appealfornterfere | Reve visthiny, | LV2s | 
fbD.b. Rn. ra3 06 CAN, 


1221 2. J/ufant to be freed from 
improper resbaint | —The writ of habeas 
corpus is the proper remedy of a mother 
Who wishes to repiuin possession of her 
child megally hept or detained from her. 
——-STEVENSON © FLORANT, [[925] 4 
DD. L. Fe T80, FIZ] S.C. OR. ote, 
afd. (IV2Z7, ALC. 211: 96 LE PLOL 1S 

iT... RG. CAN. 


146. 'T. 2653 
PART XI. SECT. 7, SUB-SECT. 2. --- 
B. (c). 

1239 1. Nurse] The parents of a 
child placed moun the eare of a murse 
employed at oan bospital shortly after 
tS birth. The parents then had no 
home of ther own, & were in poor 
cheumstanees, the mother was) blind, 
& the father’s sight seriously rparred., 
When the child was about three years 
old, the parcuts had ow home of their 
own, & though the ehtlhk was well 
Lieated atl the hospital the parents did 
not have free access tO him, & were 
losing toueh with him.  Jleld: the 
ehild should be handed over to) the 
father. -Re Rogers (1023), 19) Pas, 
IL. R. 11. -AUS. 

sq. Iiclative ~Iintriusted with custody 


-A. 


hy father & mother | -WKIVENKO ¢ 
Yaaon, (P98sp € PDP L.A 9599, [POLS] 
soc. on. '210 CAN. 


PART XI. SECT. 7, SUB-SECT. 4. 


1252 i. - — Husband against iwife —- 
Chald out of the jurcsdiction | - Upon au 
appln. under Infants’ Aet. PB. oS. 0.,, 
c. 186, by the father of an infant, for 
un order for the custody of the infant, 
it was held us the mifant was not at the 
time resident in Outario, the Supreme 
Ct oof Ontario had to jurisdiction. 
As the procedure under Infants” Act 
Is ap alternative procedure to the 
procedure bv writ ot habeas corpus, 
the yurisdiction must be lnuited to cases 


where a writ would be granted , & a 
writ will not be granted where the 


person directed to be produced in et. 
is without the Jumsdiction. It 1s only 
in extraordiuary circumstances that, the 
et. well appomt a guardian to an iofant 
who resides abroad, & has no property 
in the gurisdiction ; & in this case the 
circumstances were not so oxtra- 
ordinary as to call for the exercise of 


D4 


Cases 1272a—1441a. 


Part Xla.—Adoption. 


ENGLISH AND EmprIre Dicest SuPPLEMENT. 


See Adoption of Children Act, 1926 (c. 29), & cases infra. 


Part XlIl.—Religion and Education. 


1272a, ——- ———-.]— RADCLIFFE v. Rraperr (1852), 18 L. T. O. S. 316. 


Part Xill—Guardianship. 


1441a. —— Necessity for citation of next-of-kin of 
minor.]|—The ct. refused to appoint the 
paternal uncle guardian to a minor, for the 
purpose of instituting a suit on his behalf 
against the mother in reference to the 
validity of the will of the minor’s father, 


er the 


this jurisdiction.—J?e SHAND, [1928] 
2D). L. 1.981; 620. L. IR. 145.—CAN, 


PART XI. SECT. 8, SUB-SECT. 3. 


e i. ——— Grounds for setting order 
aside —Order signed by two justicea— 
Only one present at hearing.|—Re 
MAILMAN, [1927] 2 D. L. R. 529; 47 
Can. Crim. Cas. 106; 59 N.S. R. 61; 
aubsequent proceed [1927] 3 DLR. 
1111; 59 N.S. R. 384.—CAN. 


e fi. —— Mistrial.}—On appeals 
by a father from orders made on 
petitions under the Act respecting the 
Adoption of Children, R. 8. B.C. 1924, 
ce. 6, whereby his infant children were 
taken from his custody & control & 
given for udoption into the care & 
custody of the respective petitioners :— 
eld: there had been a mistrial & 
a new hearing wus ordered.— PAINTER 
vv MCCABE, STEPPARD 7? MCCABE, 
[1928] 2D. L.R. 1385 [1928] 1 We. Ww. i. 
149; 39 B.C. RR. 219.—CAN, 





OT 





PART Xla. 


sr. Liffect of --Under Adoption Act.|- 
Re WARREN (1926), 37 B.C. R. 322. 


st. By agreement.J—Under Child 
Welfare Act, C. A., 1924, c. 30, as 
umended in 1926, ¢. 4, s. 14, a person 
who, when # child within tho said Act, 
was adopted under an agreement. 
entered into prior to Sept. 1, 192), 
between a person having his or her 
Jegal guardianship, & the adopting 
parent has the sume status, including 
the right of inheriting from his or her 
foster parents dying after suld amend- 
inent, except as to property expressly 
limited to heirs of the body, as if he 
or she were their child by natural 
birth, whether or not. said adopted 
person was a “ child ’’ when the amend- 
ment came into force, & is, therefore, 
10 be deemed the child of the foster 
parents for the purposes of Life Insur- 
ance Act, C. A., 1924, c. 99. The Act 
does not, however, create @ new canon 
for the construction of wills. Therefore, 
where the adopted daughter was the 
niece of the foster father’s wife. & his 
will, after making provision for said 
adopted daughter by name, gave part 
of the residue of his estate to his & 











his wife’s next-of-kin, the daughter 


took under the residuary bequest as 
his wife’s nicce & not as testator's 
child.—Re ScoTr Estratr, [1928] 1 
WwW. WwW. Rh. 168.—CAN. 


sv. egistration of adoption.)—An 
authority to adopt was presented for 
registration by the adoptive son's 
natura] father, who was then his nearest 
male agnate, treating the son as having 
puede into the adoptive family. 
tegistration was effected, the register 
ing officer having satisfied himself, as 
required by scct. 41, that the person 
presenting was entitled to du so 
according to sect. 40, & it not having 
been objected that he was not so 
entitled :—Held: the document was 
duly registered, since the natural 
father, as the adoptive son’s nearest 
male agnate, was the proper person to 
act as his natural guardian in the 
absence of any guardian judicially 
appointed ; further, that any doubt 
upon the facts was removed by the 
certificate of the registenme officer. 
—VENKATAPPAYY A v. VENKATA 
RANGA Rao (1928), T. L. R. 52 Mad. 
175.— IND. 


PART XII. SECT. 1, SUB-SECT. 2. 


1265 vi. —— Unless prejudicial 
to child.j}—Re LAvRIN (1927), 60 
O. L. R. 409.—CAN. 

ki. —— Not interfered with—Iffecl 
of Child Welfare Act, C. A., 1924 (ce. 30), 
ss. 2, 186.}—Re SKALESKI, POPHAM v. 
BERTRAND, [1927)1 D. L. R, 781; (1927) 
1W. W. R. 355; 47 Can. Crim. Cas. 81; 
36 Man. L. R. 221.—CAN. 


PART XIII. SECT. 1. 


sw. Infants Act, R.S. S., 1920 (ce. 155), 
s. 20—Hffect of.}—RHe 
KstaTs, (1927} 3 D. L. RR. 1087; 
(1927) 2 W. W. R. 607; 21 Sask. L. R. 
673.—CAN. 

sx. —— ——.]—Re SHERWIN 
EStaTr, Zte LANGLEY ESTATE, [1927] 
83D. L. R. 1098; [1927] 2 W. W. R. 





PART XIII. SECT. 2. 
sy. Surviving parent.)— Althongh 


— 


without first, citing the mother to show cause 
why such an appointment should not be 
made.—ZIn the Goods of JENKINS (1869), lL. Rt. 
1P.&D. 690; 38L.J.P.& M. 72; 211. 7. 
300; 33 J.P. 712. 





ee 


Domestic Lelations Act, 1927, ec. 5 
(Alta.), does not expressly provide 
that where only one parent is hving 
that parent shall be the guardian, the 
Obvious inference from its provisions 
is that so long as the surviving parent 
ix a fit & proper person to have the 
guardianship, that parent is the 
*euardan appointed or constituted 
by the Act.” & the power given by 
sect. 64 to the et. to appolut a guardian 
does not anse — 7?e DOMESTIC RELA- 
TIONS ACT, 1927, Jte PULKABREK, 
[1928] 4 Dl, RR. 821; [1928] 3 W. WwW. RR. 





PART XIII. eee ee SUB-SECT. 1.— 


1413 iii. — —.)- -GQuardians & Wards 
Act, VIL. of 1890, clearly shows that 
the cf. can exereise its jurisdiction to 
appoint a guardian of the person of the 
minor even if he be possessed of no 
property.— -WALTER ve. WALTER (1927), 
I. L. &. 55 Cale. 731.-—IND. 

m i. — —.J--Where the husband is 
domiciled in Alberta at the time an 
action for divorce is begun the Supreme 
tL. of Alberta has jurisdiction in such 
action to make an order awarding the 
custody of the children to the mother 
even though they have been removed 
by the father to a forcign state & arc 
residiug therem at the time of the 
uppin. for the order; & will where the 
merits warrant it make such an order 
provided it appears that under the 
laws of said state the order will be 
recognised as valid by the cts. thereof. 
—GOFORTH v. GOKOoRTH, [1929] 1 
D. 1. R. 583 [1928] 3 W. W. RR. 483, 
—CAN. 

sz. Not infant having interest in 
property of undivided Mitacshara 


family.}--GRARIB-UL-LAaH v. KMALAK 


SINGH (1903), 19 T. L. R. 447, P. C.— 
IND. 


PART XIII. SECT. 5, SUB-SECT. 2. 

sa, Consent of official guardian——W ith- 
drawal of.}—Re ADMINISTRATION ACT, 
Re Happon, [1927] 2 D. L. R. 747; 
{1927} 1 W. W. R. 737; 38 B.C. R. 
328,—CAN. 


1548. Add. Annotation :—Mentd. 
v. Jubb (1925), 134 L. T. 36. 


15638a. ——- ——.]—PRACTICE 
W 


1695. Add. Annotation :—Mentd. Bennett v. White- 


head, [1926] 2 K. B. 380. 


1698. Add. Annotation :—Mentd. 
Whitehead, [1926] 2 K. B. 380. 


1751. Add. Annotation :~-Refd. [2c Clayton's Petn. 


(1927), 43 T. L. R. 659. 


York Glass Co. 
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Part XIV.— Legal Proceedings. 


Nore, [1926] 


1841. For “ PItf.’s solr. ought to be appointed ” 
read ‘* Pitf.’s 


1952. Add. Annotation :—Apld. Mansfield v. Robin- 


s solr. ought not. to be appointed.”’ 


son, [1928] 2 NN. B. 3538. 


Bennett 


Re 





PART XIV. SECT. 1, SUB-SECT. 1. 


sd. Consent or authority of next friend 
of infant pi laintiffi—Necessity for.j— 

RYAN 0. RASK alte: ) 11926] 1 
W. W. R.772.—CAN 


PART XIV. Peet 1, SUB-SECT. 2. - 


1605 i. Power to compromise—If for 
benefit of infant.J—Pltf., an infant, 
suing by his next friend, was given 
judgement in the county ct. tor $529 
damages & costs. Deft. told the next 
friend that he, cette was sure to win 
on the The next 1 proposed a settie- 
ment. e next friend being alarmed 
by deft.’s statement signed a settle- 
ment on the following day in the 
presence of deft. & the latter’s solr., 
whereby, in consideration of the 
abandonment of tho appeal, the judg- 
ment was reduced by $150 & deft. was 
given time for its payment. On 
doft.’s appln. an order was maue 
confirming the settlement & setting 
aside the execution. On appeal there- 
from :—Held: the order should be 
Het aside.—TRUEN v. BOZYNSRT, [1928] 
31D. L. 1. 484; (1928) 2 W.W. RR. 340; 
37 Man. lu. Rh. 363.—CAN. 


PART XIV. SECT. 1, SUB-SECT. 6. 


sf. General rule.j—Where a suit is 
brought by a minor pltf. to the know- 


ledge of, & without objection from, 
deft., & pltf. becomes # major before 
the suit s heard & decided, it is not 


a nullity, & is maintainable.—TvU1l1 
Birsr vw. KHOKAI MONDAL $ (1927), 
I. lL. KR. 55 Cale. 712.—IND. 


PART XIV. ls acces 10.— 


h. Ttevsd., 4 A. R. 449. 

sg. Applications as to property.j}—On 
applications respecting the property 
of infants costs must be kopt down & 
the cheapest & most expeditious pro- 
cedure adopted. Where there is a 
choice as to the manner of procedure 
& the more oxpensive procedure is 
taken, the solr. can recover only those 
costs ‘which would have been allowed 
him had the cheaper procedure been 


followed.— Rovan Trust Co. vw. 
BONSALL, (1925]3 D. L. R. 1413; [1925] 
2W.W. R. 103; 19 Sask. L. R. 513.— 


CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.—A. 
1818 i. Necessity for separate repre- 


mee ee eee, 


sentation.]—SHAIK ABDUL ou Y, 
area Crk THAKUR (1928), I. L. T. 
5 Cale. 1241.—IND. 


PART XIV. SECT. 2, SUB-SECT. 2. --- 
B. (a) i. 

sh. Infant for whom appearance not 
entercd.|—ITeld : it is competent to 
appoint a curator ad litem, to a pup, 
called as defender in an action, for 
whoin appearance has not been ent ered. 
—DRUMMOND’s TRUSTEES to Pivivh'S 
TRUSTEES, [1929] S.C. (Ct. of Sess.) 
481.-—-SCOT. 


PART XIV. SECT. 2, SUB-SECT. 2. - 
B. (a) ti. 
sk. Guardian responsible for doeument 
or transaction on which action founded | 
VENKATASOMESWARA RAO YD. LAKSH- 
MSE AMI (1928), I. Le Re. O28 Mad. 
21s 


PART XIV. aah 2, SUB-SECT. 2. — 


1856 i. Power to consent-—To decree | 
---KUMAR GANGANAND SINGH v. MAH A- 
RAJA Sim RAMESHWAR SINGH Baiti- 
pur, No. 19161, post. 


PART XIV. SECT. 2, SUB-SECT. 5. 
1898 ii. ~--—.]|—Hewerr -. Swvrrn, 
[1927] S. A. Ss. RR. 338. - AUS 


PART XIV. SECT. 2, SUB-SECT. 7. A. 


1916 i. Where fraud or collusion 
can be alleged.\—A suit bv a ininor to 
sot asido a consent decree, on the 
allegation that a fraud was practisod 
not on the et. but on himpself, ts muin- 
tulnable. 

It. 1s the duty of a guardian ad lifem 
to be as vimrlant in guarding the 
interests of the minor as he would be 
expected to be if his own interests 
were involved, & the ct. will ordinarily 
relieve the minor from the effect of a 
consent decree & give him an oppor- 
tunity to defend the suit, if the guardian 
did no more than put Ins signature to 
a petition of compromise without 
considering for himself the question 
of benefit to the minor. But the cet. 
will not allow a minor to avoid u 
consent deerce, if, in the cireumstanees, 
it considers that. the settlement was for 
the benefit of the minor.— KUMAR 





| GANGANAND SINGH ¥. MAHARAJAH SIR 


| (1796), 2 Hsp. 472 ; 
1993. Add. Annotations :—Mentd. Re 
Oakeshott: 2. 
Patten, 
Carlyon, [1929] 2 Ch. 
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1961a. Liability to solicitor employed by him— 
General rule.|] 





PICKMORE 
170 E. R. 424, N. P. 
Acklom, 
Hawkins, [1929] 1 Ch. 195 
West minster Bank, Ltd. ». 
276. 


MARNELT, Vv. 





rey 


RAMESHWAR SINGH BAHADUR (1927), 
lL, Wt. 6 Pat. 388.—IND. 


& i. —-- - Negligence of guardian ad 
litem. — Gross negligence,” which 
Thay be interpreted as culpable neglect 
of the mterests of a minor deft., on 
the part. of his guardian ad litem will 
entitle the minor to the avoidance of 
proceedings taken against him. The 
neghgenee must be such negligence as 
leads to the loss of a right which, if 
the suit) had been defended with due 
care, must have been successfully 
asserted.——BrRIg Ras oe. KAM SARUP 
(1920), I In RR. 48 All. 44. -IND. 


PART XIV. SECT. 2, SUB-SECT. 7.—B. 


1922 ii. J--CLIDBORN vt. KFor- 
STALL (1843), 5 J. Mq. Re a3 IR. 


1922 iii. - | A deeree for u sale 
in a mtve. cause ought not to give the 
infant a dav to show cause.—CLINTON 
sea a (18141), Drury femp. Sug. 


1922 iv. —--—-.|—A day to show cause 
ought not to be given to the minor,-— 
Hurron vu. MAYNE (1846), 3 Jo. & Lat. 
586.—IR. 


1922 v. -l-—A final order of 
foreclosure should reserve a day for 
infant deft. to show canse.—LONDON 
& CANADIAN LOAN & AGENOY CO. 2, 
KVERETT (1881), 8 P. R. 489.—CAN, 





PART XIV. sae SUB-SECT. 10.— 


sm. Offfecal quardian- - Defending as 
guardian ad litem — Where legal guardian 
capable of safeguarding infant's roghts. | 
—AnHhough under Official Guardian 
Act, It. S. A. LOZ, ¢ Cc, 22, the Official 
Guardian becomes a guardian ad litem 
on being served with the statement of 
Cluiniin an action against an infant, yet, 
since hy applying to the et. he may be 
relieved of his position as guardian ad 
litem where there is wu natural & legal 
guardian capable of safeguarding the 
mfant's interests, he incurs the personal 
lhability for costs of an ordinary 
guardian ad litem where, instead of 
applying to be so relieved, he sees fit: 
to defend the action. --SHEPPARD ¢. 
ROBINSON, [1928] 3 D. Le RR. 347; 
[1928] 2W.W. RR. 2345 23 Alta. la I 
4(61.—-CAN. 
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Part XV.-—Wards of Court. 


Lanyon, Lanyon tv. Lanyon (1927), 43 T. LR. 


| 
2027. Add. Annotation :—-Apld. Greenway v. A.-G. | 71. 
(1927), 44 TP... RR, 124. 2167a. —-~- ———.|—-ve OLtvl (1863), 8 L. TT. 
5673; 11 W. R. S819. 
2030. Add. Annotation :---As to (1) Refd. Ne See, also, No. 735, ante. 


Part XVIl._—Protection of Infants. 


2196. Add. Citation :—- 28 Cox, C. C. 48. 


Vol. XXVIII.—Cases 14—177. 
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14. Add. Annotation :-——As lo (1) Refd. Price 1. 28. 
torpn. D’Iinergice De Montmagny, [1927! 
A. C. 363. 39. 
20. Add. Annotation :—Apld. Rex Co. & Rex 
Itesearch Corpn. v. Muirhead & Comptroller- 40. 
General of Patents (1926), 44 BR. PLC. 38, 
22a. -|—BrEppow v. BEDDow (1878), 9 Ch. D. 47 
89; 47 L. J. Ch. 588; 26 W. Rh. 570. . 
Annotations : -—Consd. North London Ry. vr. GN. Ry. (1883), 
11 BR. Pp. 30. Refd. Thomas v. Williams (1880), 11 
Ch. D. 864; Quartz Hill Consolidated Gold Mimnmng Co. v 54. 


Beall (1882), 
[1891] 2 Ch 


20 Ch. D. 501: Bonnard er Perryman, 
269; Jackson e. Barry Iiy., [A893] § Ch, 23, 


‘Add. Annotation :—Mentd. North Shipping 
Co. v. Rank (1926), 43 T. L. R. 82. 

Add. Annotaton :—Refd. Hughes ve. Satchell 
(1925), 134 L. T. 93. 

zldd. Annotation :- Refd. Preston v. Raphael 
Tuck, [1926] Ch. G67. 

Add. Annotation: Refd. Salisbury & Ford- 
ingbridge District. Drainage Board v. Southern 

Tanning Co. (1920), Lid., [1927] 2 K. B. 566. 


Add. Snialidion : -Mentd. Graigola Merthyr 
Co. ¢. Swansea Corpn., [L990] A. C. 34 1. 


Part bibles, Injunctions. 


92. cutdd. Annolation :—- Mentd. Farnworth 
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Manchester City Corpn., [1929] : hy ee: a & CRANKSHAW (L907), SL Sol. Jo. 737. 
105a. S. P. GREAT WESTERN Ry. Co. . Burm inc- | 
& GLOUCESTER Ry. Co. (1 Sif), : app. 173. .ldd. Annotation -- Refd. Page r. Scottish 
O. 8S. 317, L. C. Insce. Corpn, (1929), 9S L. J. IK. 13. S08. 
113a. -}—NEW Nimrop Co., drn. 177. Add. Annotation: Folld. Wall v. Exchange 
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PART III. SECT. 1, SUB-SECT. 1. 


56 v. - Alternative method of 
operation possthle.|- Defts in the 
earrying out of certain building opera- 
tiaons made use of mechaneal drills, 
whieh caused a mowe, continu)6usly 
during ordinary busiess hours, of so 
deafening a nature as to inake it 
practically iipossible for busmess to 
be carried on dm a building owned ly 
piltf. eo. Despite the protests of the 
eo., no eflort bad been made by deits. 
to conduct their operations during 
hours when business would not be 
affected, o1 durmnug ordinary busimess 
hours in some less noisy method. Such 
an alternative method could be used, 
though only at an increase in the eost 
& duration of the operations .---//eld 
defts. were bound to take, & had not 
tuken, al] reasonable precautions to 


in floating charge over 
sold. Subsequeutiv, W 
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eoustituting a floating 
assets of the co. 
prohubiting: the 
‘ ehargo in 
Afterwards 
debenture to W. 
portion of the purchasesnoney ofceertam 
goods sold toatl by W., & constituting 
the assets so 
recovered a 
yudginent agaist the co. for portion 
of the money secured by his debenture, 
under 
the co M 
clanned the goods & the sherit) inter- 
instituted 
to restrain the sale of the goods by the 
wo imrunetion should 
be granted to restram fhe sate for seven 
days, With leave to ether party to apply 
& receiver. oO! 
the goods, to which they 


Investment Corpn., [1926] Ch. 148. 


PART III. SECT. 1, SUB-SECT. 2.-—D. 


ae i. —_— Injury to ob ry.) --Moorn, 
re. wm A.-G., [1927] L. RR. 569, —IR. 


PART ae SECT. 1, SUB-SECT. 2. --E. 


TRLEGRAPHL | 


(LOLE). 9, 117 —--.}-—MOooRK, Bre. 0. 
| A.-U., eT) 1. 
2.- B. | PART Ill. SECT. 1, SUB-SECT. 3. - 
SCE VICK B. (a). 
Lloy, [1926] sb. Jayjgunetion envolring continuation 


of ellcgal course of conduet.j—-- Water 
Causes Cotmoldation Act, PST, & 
subsequent legislation mp heu thereof, 
requires that grants of use of water 
thereunder shall be ciurcumsermbed in 
the manner im which the heenees held 
by deft. co. wre cireumiscribed 3 said 
licences provide that the territory 
Within which the power to be gencrated 
hy the use of the water thereby granted 
InaS be sold, bartered or exchanged is 
tm aren Within SO males of Rossland. 
Therefore the contipuancee of an intering 
Injunction restranung deft. co. from 
cutting off said power, whieh it: had 
been supplyme to a co. beyond such 
arey, Was refused, since it would require 
it to continue an sllegal course of 
conduct. -GQRANBY CONSOLIDATED MIN- 
ING, SMELTING & POWER Co. vt. Wks 
KOOTENAY POWER & LIGHT Co., [1928] 
4). RR. 7243 [1928] 3 WwW. WwW. Rh. 
30 1.—CAN. 
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muninuse the ntusance created by them, | were Dare a entitled till the | Injunction to preserve rights pending 
X the gngunction should be contimued hearmg of the case MK VINTESON 7, | att appeal, granted. -P REN EDOROS B, 
until the hearing of the suit, to restrain | WALES (1928), 288 RNS SW. a8o, | Prievieporos (B.C.), [1927] 3 W. W. R. 
the use of the dmils during certuin ' 15 N05. W.W.N 17. aus. 795, N. 
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Part. V.—Perpetual Injunctions. 


206. Add. Annotation :—Mentd. Attwood v. Llay | 208. Add. Annotation :—Mentd. Drabble v. Hyco- 
Main Collicries, [1926] Ch. 444. | lite Manufacturing Co. (1928), 44 T. L. R. 264. 


Part V.--Mandatory Injunctions. 


267. Add. Annotation :—Mentd. Cohen v. Roche Flanders v. Maldon Corpn. 
(1926), 95 L. J. K. B. 945. L. T. 6. 

298. Add. Annotation :—Refd. Grant v. Derwent, 
[1929] 1 Ch. 390. 


(1926), 136 


270. Add. Annotation :— As to (1) Consd. Howard, 


Part VI——Injunction quia timet. 


316. Add. Annotation :—Mentd. Attwood v. Llay 336. Add. Annotation :—Refd. Graigola Merthyr 
Main Collieries, [1926] Ch. 444. Co. v. Swansea Corpn., [1928] Ch. 235, 

$25. Add. Annotation :- Refd. Farnworth v. Man- ak an of puaeanteng aa egaei Ce ose 
chester City Corpn., [1929] 1 K. B. 533. ; 


| 362. Add. Annotation :—As to (1) Refd. Graigola 
332. Add. Annotation :—Refd. Graigola Merthyr Merthyr Co. v. Swansea Corpn., [1929] A. C 
Co. v. Swansea Corpn., [1928] Ch. 235. 344, 


Part Vil—-Damages in lieu of or in addition to Injunction. 


370. Add. Annotation :—Mentd. Light v. West, 401. Add. Annotation: —Consd. Lely-A-Bell 
[1926] 2 K. B. 238. Burglar & Fire Alarm Co. v. Hisler, [1926] Ch. 


871. Add. Annotation : —As to (1) Apld. Coplovitch | 609. 


oa Ve ae es | 408. Add. Annotations :—As to (1) Refd. Llorton’s 

388. Add. Annotation :—Refd. Bhagchand Dag- Estate v. Beattie (1926), 42 T. L. R. 701. 
dusa Gujrathi v. Secretary of State for India Generally, Refd. Farnworth v. Manchester 
in Council (1927), 43 T. L. R. 617. City Corpn., [1929] 1 K. B. 533. 


PART IV. SECT. 1, SUB-SECT. 2. 


201 ——. |J—COCKBURN v. KAGER 
(1876), : 24 Gr. 409, --CAN, 


PART IV. SECT. 1, SUB-SECT 4. 


217 vi. —-.|—The ct. will not 
erent aD injunction to restrain the 
reach of a contract for the salo & 
delivery of future chattels, expressed 
in an affirmative form, cven though 
the contract so expressed involves a 
negative in substance, in a case where 
damages would be a complete remedy, 
where the contract is of such wu nature 
that it cannot be specifically enforced, 
& where payment for the goods in 
question has not been auudle: eee 
av. CORRIGAN ed ee . WwW. 
492; 45 N. Vv. 134. a Nis. 





PART V. SECT. 2. 


.}—To entitle 
pitta P. ‘a mandatory injunction on an 
nterlocutory application he must make 
out a strong primdé facie casc to the 
right which he asserts & for active 
interference by the ct. If his right is 
reasonably clear, & particularly if 
there exists an urgent & naranicunt 
necessity for the injunction in order 
to prevent serious damage to pitt. sone 
injunction wil] issue before trial 

PRATT v. SCHEVECK (Saak.), (1926) r 
dD. er 1169; [1926]3 W. W. R. 6 


PART V. SECT. 3. 
sd. Injunction to remove building. g5, 
FILPINVILLE, LTD. v: DUMARESQ (N.S 
11927) 1 D. L. R. 730.—CAN. 
PART V. SECT. 4. 


267 ii. ———. }_Mandatory injunction 
refused, where the injury complained 
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of was capable of being compensated 
by a small money payment, & it would 
be oppressive to grant a mandatory 
injunction.— CARPET IMPORT Co., LTD. 
”. BEATH & Co., Lrp., (1927) N. Z. L. R. 
37.—N.Z. 

267 iii. .}—A person cannot ask 
the ct. to sanction his wrongful act & 
allow him to pay monetary compensa- 
tion only. e may be egmpe ed to ~ 
undo his wrongful act. cts. in 
India have a wide discretion in granting 
mandatory jiijunetiona, & as a rule 
such injunction will not be granted if 
the injury to pltf.’s Jogal rights is small, 
monetary compensation can be esti- 
mated, and is small, the granting of 
injunction is oppresstvo on deft. & 
specially if there is delay on pltf.’s part 





in protesting against the in or in 
filing the suit.—- DAWSON v. ROUHAL 
GAMANI BEGUM (PRINCESS), (1928), 


I. L. R. 6 Ran. 456.—IND. 


464. 


469. Add. Annotation :-—Refd. A.-G. v. London & 


Vol. XXVIII.—Injunction. 


Cases 464—724. 


Part Vill_—Effect of Conduct of Parties. 


Add. Annotation :—Refd. Lynde v. Nash, 
[1928] 2 K. B. 93. 


Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


507. Add. Annotation :—Refd. Aldridge v. Wright, 


[1929] 2 K. B. 117. 


511a. ——— Encouragement by plaintiff.|—Cov.o- 


VITCH v. WILLIAMS (1929), 73 Sol. Jo. 484. 


951. 


568. 


972. 


579. 


Add. Annotation :—Refd. Grant v. Derwent, 
[1928] Ch. 902. 


Add Annotation :—Consd. Marbé v. George 
Kdwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

Add. Annotation :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
k. B. 980. 

Add. Annotation :—Consd. Hyman v. Hyman, 
[1920] A. CG. 601. 


Part IX.-—Against whom Injunction may be Granted. 


585a. Public official.|—Rrex Co. & REx RESEARCH 


CoRPN. v. MUIRHEAD & COMPTROLLER- 
GENERAL OF PATENTS, No. 842a, post. 


608. 


Add. Annotation :—Refd. The Jupiter (1927), 
137 L. T. 333. 


Part X.—Matters in respect of which Injunction may be 
Granted. 


6388a. Enforcement of contract contrary to terms 


649. 


674. 


675. 


677a. 


706. 


PART X. SECT. 2, SUB-SECT. 2. 
621 v. 
(1904), 10 
PART X. SECT. 2, SUB-SECT. 3.—A. 

sl. Enforcement of agreement to deliver 


prod 


uce to company.j|—By the arts. of 


thereof.] — Injunction refused. — SAVAGE 
Soutu AFRICA, Ltp. v. LONDON EXIIBITIONS, 
Lrp. (1899), 43 Sol. Jo. 751. 


Add. Annotalion :—-Consd. Ite Wait, [1927] 1 
Ch. 606. 

Add. Annotations :—Mentd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co., [1926] A. C. 
108; Price v. Corpn. D’Energie De Mont- 
magny, [1927] A. C. 363. 

Add. Annotation :—-Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

-|—Where a breach of a restrictive 
covenant causes substantial damage the ct. 
has no discretion to award damages in lieu 
of a mandatory injunction. This rule applics 
whether the covenant is broken by the 
original covenantor, or by an assignee with 
notice.—ACHILLI v. TOVELL, [1927] 2 Ch. 
243; 96 L. J. Ch. 498; 137 L. T. 805; 71 
Sol. Jo. 746. 


Add. Annotations :—Refd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co., [1926] A. C. 





—Held: 


eee en Ces 


.J}—CHRISTIE v. FRASER 
B. C R. 291.—CAN. 


assocn. of a co., whose business was 


to market the fruit grown by 
members, it was 
member should deliver to the co. 
ninety-five per cent. 
immediately 
thereof should be ready, suitable & 
fit for harvesting or picking but not 
later than a certain date in each year: 


its 
rovided that cach 


fruit 





of his 5 iv 


after each 
between a fruit 


assOcns. 


713. 


716. 


717. 


720. 


722. 


724. 


the obligation imposed on 
each member of the co. was not. one in 
respect of which the ct. should at the 
instance of the co. grant an injunction. 
—PAKENUAM UPPER FRUIT 
v». Orospy, [1925] V. L. HR. 
rer R. 386; 31 Argus L. R 


PART X. eee a SUB-SECT. 3.—- 
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108; Rely-A-Bell Burglar & Fire Alarm Co. 
v. Hisler, [1926] Ch. 609; Re Wait, [1927] 
1 Ch. 606. 


Add. Annotation :—Refd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co., [1926] A. C. 
108. 


Add. Annotation :—Folld. Rely-A-Bell Burg- 
lar & Fire Alarm Co. v. Eisler, [1926] Ch. 609. 


Add. Annotation :—Refd. Crediton Gas Co. v. 
Crediton U. C., [1928] Ch. 447. 
Add. Annotation :—Apprvd. Lord Strathcona 


S.S. Co. v. Dominion Coal Co., [1926] A. C. 
108. 


Add. Annotation :—Mentd. 
[1928] P. 180. 


The Penelope, 


Add. Citations :—95 L. J. P. C. 713 184 
L. T. 227; 31 Com. Cas. 80; 16 Asp. 


M. L. C. 585. 


Add. Annotations :—Distd. Ontario Jockey Club 
v. McBride, [1927] A. C. 916. Mentd. ‘Torbay 
Hotels v. Jenkins, [1927] 2 Ch. 225. 


nothing more than a contract of agency 
not to bo specifically enforced by way 
of injunction or receivership. —- 
KELOWNA GROWERS’ EXCHIANGE & 
OKANAGAN UNITED Growers v. Di 
CAQUERAY (1922), 70 D. L. BR. 865; 
[1922] 3 W. W. R. 1115.—CAN. 


655 v. .- Ross v. CANADIAN 
NATIONAL Rv8#., [1928] 2 D. Iu. R. 880 ; 
[1928] 1 W. W. R. 940; 37 Man, L. R. 
279.—-CAN. 


Co., Lr. 





65 : Contruct vf agency.) - 
‘he contract in question which was 
grower & certain 
for the marketing of the 
grower’s crops was held by the ct. to be 


PART X. SECT, 4, \SUB-SECT. $2 
n. Add “ (1914), 20 B. C. Re 215.” 


Cases 730a—906b. 


730a. 


8308.8 =e ses 





-| —- WILLIAMS v. WILLIAMS (1817), 3 
Mer. 157; 36 EK. R. 61, L. C. 


{notations :--—Consd. Morison v. Moat. (1851), 9 Hare, 241. 
Mentd. Green v. Church (1823), 1 L. J. : 


735. Add. Annotation :--—-Refd. Behnke ». 


O. S. Ch. 2038. 
Bede 
Shipping Co., [1927] 1 K. B. 649. 





(1907), 97 Ll. T. 505; 23 T. L. RR. 724. 

-— .J-—-In 1909, V. & Co., defts. 
In an action, were endeavouring to perfect 
a system known as the ‘' C. A. V.”’ system. 
for lighting motor cars by electricity, & the 
A. T., Ltd. who were pltfs., were Leencees 
of patents for a dynamo suitable for the 
electrical lighting of motor vehicles. The 
parties, with a view to utilising pitts.” dynamo 
In connection with the ‘' C. A. V.”? system, 
avreed for one year that plt{s. should give 
defts. the “sole selling agency” for the 
dynamo, which was to be supplied at cost 
price; defts. were to use their best endeav- 
ours to introduce & sell the dynamo, & were 
not to become directly or indirectly interested 
in the sale of any other dynamo, & the parties 
were to mutually communicate improvements 
in such dynamo. Defts. were to be allowed 
aw commission of 10 per cent. on cost price, 
& the ultimate profits were to be equally 
divided, but the agreement was not to 
create a partnership. Detts. during the 
pendency of the agreement received certain 
testimonials. After the termination of the 
agreement, pltfs. brought an action to restrain 
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defts. from using or publishing these testi- 
monials, & moved for an _ interlocutory 
injunction :—Held: defts. were sole pur- 
chasers or sole consignees of pltfs.’ goods 
upon special terms, that there could not be 
implied from the agreement a _ contract 





750. Add. Annotation :-- Consd. A.-G. v. County of between the parties, that all information of 
London Electric Supply Co., [1926] Ch. 542. which defts. became possessed during the 
755. Add. Annotation :—Consd. Salisbury & Ford- pendency of the agreement should not 
ingbridge District Drainage Board v. Southern afterwards be used by defts. for other pur- 
Tanning Co. (1920), Ltd., 1927] 2 K. B. 566. poses, & that: a fiduciary relationship had not 
785. Add. Avnolation :—Refd. R. v. Grain, Ha p. Monee ee eae the poe ee oe 
Wandsworth Grdns., [1927] 2 K. B. 205. sete: peasy parted en eee one fae 
807. Add. Annotation :—Apld. Wing v. Burn VANDERVELL (O. A.) & Co. (1912), 29 R.P.C. 
(1928), 44 'T. L. R. 258. 301. Bets Spee P eh gae vere 
808a. Cancellation of affillation.] — Injunction ne sea 
refused. —WING ». Buu (1928), 44 TL. sida INNER OD ses dd ae Na eat 
258, TENANLO? ee iloae Ace El) SG, 
829. Add. Annotation :—Refd. Putsman v. Taylor, a teeea el a ey aa ate (oon Ee 
[1927] 1 K. B. 687. Sol. Jo. 737. 
829a. —- ---- —~~.|-—'The first deft. centered g49a, —— Against public official.|—Where a pub- 
the service of pltfs. as a traveller under an lic officer, e.g., the Comptroller-General of 
agreement by which he agreed that he would Patents, claims the right to disclose informa- 
not at any time thereafter “ divulge or make tion to the public which pltf. in an action is 
known any of the trusts, secrets, accounts, or prima facie entitled to withhold from pub- 
dealings of or relating to ”’ pltfis.’ business. licity, it is proper to restrain that public 
U pon leaving pltfs.’ service, he entered the official from taking a step which would result: 
service of the second defts., who knew of in that, information being disclosed.-—REXx 
the terms of the above agreement, & he kept. Co. & Rex Reseancu CORPN. v. MUIRIEAD 
wa lint of plitfs.’ customers in the district in| & COMPTROLLER-GEXERAL or P ATENTS (1926) 
which he travelled & divulged to a consider- | 961. J.Ch. 121: 186 L. 'f. 568: 442. PoC. 38. 
able extent to the second defts. the terms | 852. Add A ; hi ; Me td : I 4} aes 
upon which pltfs. did business :—Held : Nias 1997 ‘i a B. ene : eae: ane 
pitfs. were entitled to an injunction against arris, (1927) 1 K. B. | po : 
hoth defts., an order for delivery up of papers 904. <ldd. Annotation :-—Refd. Tolley v. ry (J. 5.) 
& books & damages.—SUMMERS (WILLIAM) & Sons (1929), 46 T. 1. R. 108. 
& Co, Lin. v Boyce & KINMOND & Co. 906a. —~— -——-.]—A society, composed mainly 


of architects, was formed into a co. limited 
by guarantee under Cos. Acts. By its arts. 
of assocn. membership of the society was 
open to persons qualified in certain ways 
approved by the council of the society, & 
paying a certain entrance fee & yearly 
subseriptions ; & members were authorised 
to use the letters ‘° M.S. A.” as a professional 
designation. Deft... who was an architect, 
but had never been & was not a member 
of the society, used the letters ‘‘ M.S. A.” 
as a professional designation. The society 
brought an action against him for an injunc- 
tion, which he did not defend, & by its state- 
ment of claim alleged, among other things, 
that the continuous & exclusive use of the 
ictters by ifs members had given the letters 
a definite meaning & value in the minds of 
the public, & the use of them by unauthorised 
persons would damage the socicty. On 
motion for judgment in default of appear- 
ance :—Held: pltfs. were not entitled to an 
injunction.—Soclery OF ARCHITECTS v. KEN D- 
RICK (1910), 102 L. T. 526 ; 26 T. L. R. 433. 





906b. Use of professional designation implying 


| 


or other materials pertaming to the | 


—wenn, 


membership —Of professional institution. 








ce er 





em ee 








eed 


fi. S. P. CANADIAN Paciric Ry. Co. 


sm. #0 restracn director & eniployece 


from setting up rival business—d 
ig former customers J The fact 
that. deft. had been ai director & 


meplovee of pltf co held not to entitle 
{ toan uQunetion restraining hun, after 
Shad reszzned hin eniployiment, from 
rving on a rival business for hituselt 
from) canvassing customers of thie 

- With whom he became acquainted 
during such employment, where he 
had not taken away any written lists 


co.’s business & obtained by him in the 
course of bis employment, alfhough he 
continued to hold in the mere legal 
sense his position as director.-- 
Warrk’s AUTO 'PRANSFER, Lith. oc. 
Waite, [T9281 9 W. OW. R619. -CAN, 


PART X. SECT. 8, SUB-SECT. 4. 
bi. Land bought with notice of prior 


quily. | - Woorek ve. SMitu & HAMILTON 
1905), 7 Torr. L. RR. 27; 2 W. LR. 


94.—CAN. 
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J 


a CALGARY (1887), 5 Man. L. RK. 37.— 


PART X. SECT. 14, SUB-SECT. 2. 


906 i. Use of letters implying member- 
ship--Of professional mestitution— 
" U, A. )--INSTITUTE OF CHARTERED 
ACCOUNTANTS OF MANITOBA 0. BEL- 
LAMY, [1927] 3 JD. da KR. 1071.3 (1927) 
a W.W. RR. 106; 36 Man. L. RR. 453.— 


Vol. XXVIII.—Injunction. Cases 906b—1058. 


PItf. suciety was incorporated in 1885, to the injunctions which it claimed. 
under Cos. Act, 1867, as a co. not for gain --SocieTy OF ACCOUNTANTS & AUDITORS 
without the use of the word “ limited ”’ v GoopwAY & LONDON ASSOCN. OF 


under licence of the Board of Trade. In 
1886 pltf. society recommended its members 
to adopt as their professional designation the 
use after their names of the term ‘“ Incor- 
porated Accountant.” By 1905 that designa- 
tion had come to mean to that section of the 


ACCOUNTANTS, Lrp., [1907] 1 Ch. 489; 76 
L. J. Ch. 384; 96 I. VV. 326; 23 T L. R. 
2863; 51 Sol. Jo. 248. 

Alnnotation :  Dastd. Society of Architects cr. Kendrick (1910), 


102 L. T. 526. 
906c. -—— - After expulsion.|—-Deft. took 





public who had dealings with accountants 
«wa member of the society, which, by its system 
of tests & examinations, had conferred upon 
its members the valuable privilege of a 
recognised status for ability & integrity. 
In that year deft. association was incorporated 
under the Cos. Acts as a co. limited by 
guarantee. Shortly after its incorporation 
its council recommended its members to 
adopt the — designation — ‘ Incorporated 
Accountant”? with the addition of the 


honours at the final examination for member- 
ship of the Institute of Chartered Accountants 
in England & Wales, but) he was afterwards 
adjudicated a bkpt. & was excluded from 
membership under the provisions of the 
charter of the institute. After his exclusion 
deft. continued to use letter-paper headed 
‘Honours Final. Institute of Chartered 
Accountants.”” Than action by the institute 
for an injunction the evidence was that this 
heading conveyed the impression that deft. 


abbreviation ‘* Lon. Agsocn.”? Tn an action was still connected with the imstitute : -- 
by pltf. society against deft. assocn. & G., Held: though dett. was entitled to state 


one of its members, claiming (@) an injunction 
to restrain G. from using in connection with 

business of accountant the designation 
“incorporated accountant,’ & (6) an injunc- 
tion to restrain deft. society from holding out. 
by advertisements or otherwise, that its 
members were entitled to use such designua- 
tion: — Afeld: the designation “ incor- 
porated accountant’? was a fancy & not a 
descriptive term, & had come to denote 
membership of the society, &, therefore, that: 
the unauthorised use of it inflicted an injury 
on pltf. society, m respect of which it was 
entitled to maintain an action. Pitt. society 
had a pecuniary interest in preventing deft. 
assocn. from attempting, by representations 
& inducements held out) to members of the 
professions, to reduce the status of pltf. 
society by conferrimg mnproperly an indica- 
tion of that status. PItf. society was entitled 


Part Xl. . 


that he had obtained honours tn the examina- 
tion, the institute was entitled to an injunce- 
tron against his making the statement in 
such a way as to lead to the behef that he 
was a member of the institute or was con- 
nected with it.— TNsrirutve oF CHARTERED 
ACCOUNTANTS OF FINGLAND & WALES. ¥v. 
HARDWICK (1919), 35 T. LR. 42, C. A. 


923a. —- - Misrepresentations—As to what took 


place in court.|] -~-GILLETTE SArmeiy Razor, 
Lrp.v. PELLETY, Lrp. (1909), 26 R. YP. C. 588. 


928. Add. Annotation :-—Dbtd. R. v. Payne, [1896] 


Lf Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(LorD Russ“LL, C.J). 


929a. Publication by newspaper -Commenting on 


matters in dispute.|—-GUILDING v. MOREL 
Brorikges, CoBBErr & Sons, Lp. (1888), 4 
Te da. Re 198. 


-Procedure. 


976. Add. Annotation: Refd. Bournemouth- 1000. Add. Annotation: Refd. Salisbury & Ford- 
Swanage Motor Road & Ferry Co. v. Harveys iIngbridege Diastruct Drainage Board v. Southern 
A Sonus, [1920] 1 Ch. 686. Tanning Co. (1920), Ltd... [1927] 2 WK. LB. 
981. Add. Annotation :—-Mentd. St. Nicholas Acons o66. 
iL. C0. C., [19238] A.C. 469. 
sae sy ee oe evan Sdwards ve. AG, 1028 Add. Annotation: As to (1) Refd. Catton v. 
s+ ae oll I e ards U. Ack. Ag aoe shit, Qe A'T’. Th. _ 130. 
for Canada (1929), 167. da Re 4. Rohiwell se eerie ed) aa na teees 
992. dd. Annotation: Refd. Vanderpant cr. May- 1058. Add. Annotation :—Mentd. Farey v. Cooper, 
fair Motels Co. (1929), 27 L. G. R. 752. [1927] 2 Is. B. Bs. 
PART X. SECT. 27. PART XI SECT. 1, SUB-SECT. 1.-—A. | property in dispite.|—WiLMoT vr. MAUr- 
937 vii. -f-In b. Rersd., 2A. 1 226 ' LAND (1851), 2 Gr. 556.- CAN. 


seraed. of certain lands, conveyed half 
thereof to 
BULLE 
wards, died, having devised the other 
half to M 
lands in question so situate that half 
of it was on the portion granted to G., 
half on the portion devised to M. 
No specific mention of the house war 
made cither in the deed to G. or 
wilh, M. 
deflance of G ‘s protests, to pull down 
the half of the house situate on the 
land devised to ber, & G. apphed in the 
present. 
restram the 
entitled to the rehef clanned. -WRAY 
A MORRISON (1885), 2 OF Tt. 


the 





1883 W. bee | 
| 


(i. im fee, desenbing the 
bv aetes & bounds, &, after- 


There was a house on the 
aff, 
a. L 


er? i 
how commenced, rile ae 


Co., Lrp. v. 
action for ano ingunetion to 
smine . dficld: he Was 


1sg. - 
1046 i. 


PART XI. SECT. 2, SUB-SECT. 2. | 


sp. J’laintiff—Haring only equitable 
unterest.) -— Inqunction grant ed.—~ BESIN- 
NETr v. Wurrr, (1926) 1 DD. L. RR. 95 
{1925) 3 D. 5 
li. 171.- -CAN. 
: Tlaving 
termini.} —PItf. having a incre anteresse 
not necessarily debarred 
malintaming 
mnjgunction.—MIDNAVPUR ZAMINDARI 
RAM KANAI SINGH Dio 
DARA SAHA (1925), 1. L. RR. o Pat. 80. 


XI. SECT. 2, SUB-SECT. 3.—C. 
Urgcncy—L reservation of 
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Rh. 560; < 


mere 


PART XI. SECT. 2, SUB-SECT. 7. 
1083 1. The oS we eee 
for full desclosure of facts |— YARMIb 
: ® YARMIK, [1925) 2D. L. Re. baba. 

7 CAN. 
Treteresse PART XI. SECT. 3, SUB-SECT. 1. 
di. S. P. Davipson & VANCOUVER 
TERMINAL GRAIN CO vv. NORTH 
WESTERN DREDGING CO. & VANCOUVER 
(1925), $69 B.C. R. 


action for 


534. CAN. 


PART XI. SECT. 5, SUB-SECT. 1. 
sv. Jdurcdlion of ejunetion omitte 
from order Right to amend.|— Deft., 
who was employed by pitf., covenanted 


Cases 1134—1553. 


1134. Add. Citation :—2 R. P. C. 73. 
Add. Annotation :—Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. 


R. P. C. 153. 


1157. Add. Annotation :—Mentd. Reigate Corpn. 


(1928), 45 1208. Add. 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


v. Surrey County Council, [1928] Ch. 359. 


Annotation :—Mentd. 
Corpn. v. Farnworth (1929), 46 T. L. R. 865. 


Manchester 


1216. Add. Annotation :—-Refd. Horton’s Estate v. 


Beattie (1926), 42 T. L. R. 701. 


Part X!1—-Breach of Injunction and Remedies Therefor. 


1346. Add. Annotation :—Refd. Boyce v. Morris Motors (1927), 44 R. P. C. 105. 


Part: X!1]_——Dissolution of Injunction. 


1402. Add. Arinotation -—Mentd. Sharp & Dohme 1430. Add. Annotation :—Mentd. Hilerman Lines 


Inc. v. Boots Pure Drug 


R. P. C, 153. 


1477. Add. 


that he would not, m the event of the 
termination of that employment, 
directly or indirectly solicit or influence 
customers 1 a certain district for a 
period of three \vears. He committed 
a breach of the covenant, &  pltf. 
brought an action claimme an inyune- 
tion restraining deft. for three years. 
An interim order was made restramme 
deft. until a perc’ date, &, subse- 
quently, an order was made by consent 
whereby deft. was restramed from 
committing, or attempting to conunit, 
any breach of the covenant, sumpliciter, 
& without stating the penod for which 
the order operated +- —Zlcld 
tention of the parties was to restrain 
deft. during the currency of the period 


Annotation :-—Refd. Vanderpant 7 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1540. Add. Annotation :—Refd. Donald Campbell 
v. Pollak, [1927] A. C. 732. 


the in- | 


Yo. (1928), 45 


Part XIV.—Costs. 


Inc. v. 
R. P. CC, 


of prohibition stated in the covenant ; 
& the ct. bad jurisdiction to correct. 
the judgment.—WARKEN TEA Co 

ee IRBINGLARS, [1928] S. K. Q. 29. 


PART XI. SECT. 5, SUB-SECT. 10.— A. 
fi. -—— Grounds for granting appeal.) 

—-WINNIPEG LAUNDRY tv. C'AVERLEY 

(Man.), [1927] 4 D. L. R. 528.—CAN. 


PART XII. SECT. 2, SUB-SECT. 1.— 
A. (2a). 

ei. —-—— Breach doubtful. J—UO0LDEN 

rh RYAN (1913), 23 O. W. RR. 9613; 4 

O. W.N. 668; 10 D. L. lt. 90.—CAN, 
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v. Read, [1928] 2 K. B. 114. 


1553. Add. Annotation :—-Mentd. Sharp & Dohme 
Boots Pure Drug Co. 
153. 


(1928), 45 


PART XIV. SECT. 5. 


sx. Taration on Supreme Court scule. } 
—In an action in the Supreme Ct. of 
Ontario for an injyunction restraining 
deft. from carrying on or being con- 
eerned in any business similar to that 
of pitfs. in whose business he had bern 
employed, & for damages unspecified 
as to amount, the judge granted the 
inJunction sought, but awarded no 
damages. He directed that pltfs.’ 
costs should be paid by deft., but did 
not give any special direction as to the 
scale of costs:—Held: pltfs. were 
entitled to costs on the Supreme Ct. 
seule.—DOMINION LOOSK LEAF Co. v. 
ONE [1925] 3 A: lL. KR. 426; 357 


1. 


67. 


116a. 


125. 
151. 


INNS AND 


Add. Annotation :—Generally, Refd. Aria v. 
Bridge House Hotel (Staines) (1927), 137 
L. T. 299. 

Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


Vol. XXIX.—Cases 1—201. 


INNKEEPERS. 


Part |._—In General. 


40. 


In the ‘‘ Held’’ paragraph for ‘ (2) defts. 
were not entitled because,’’ read ‘‘ (2) defts. 
were not entitled to rely on Innkeepers 
Liability Act, 1863 (c. 4), s. 1, because.”’ 


Part I].—Duties and Liabilities of Innkeepers. 


Add. Annotation :—Mentd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

Hole in floor.]—Pltf. went to a public- 
house by appointment to meet a friend, &, 
as his friend had not arrived, walked into the 
parlour, & there fell through a hole in the 
floor, which was being repaired. As far as 
appeared his only object in going to the house 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf. alleged that he was in 
the house as a guest, the jury found for pltf. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground that there 
was no evidence, cither of negligence on the 
part of deft., or of pltf. being in the house 
as a guest.—AXFORD v. PRIoR (1866), 14 
W. R. 611. 

Add. Annoiution :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Aria v. Bridge 
Nae Hotel (Staines) (1927), 137 LL. T. 

99. 





the duty which he owes to w mere 


151a. 


177a. 


Motor car stolen from parking place.]-— 
A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the hall-porter of the hotel, & which space 
was commonly used for the purpose. While 
the guest was at dinner at the hotel the car 
was stolen :—Held: there had been no 
alteration in the law regarding the liability 
of an innkeeper for the loss of goods brought 
on his premises by a guest, & where the 
relationship of innkeeper & guest existed as 
regards eating & drinking, that relationship 
extended also to the vehicle of the guest 
brought by him to the inn, & the common law 
rule still applied & was not affected by 
Innkeepers’ Liability Act, 1863 (c. 41).— 
ARIA v. BRIDGH ITOUSE HOTEL (STAINES), 
Irp. (1927), 137 L. T. 299. 


s CHAMIER wv. Dae 
rp. (1928), 72 Sol. Jo. 155. 








VERE Horess, 





ae 





201. Add. Annotation :—Gencrally, Mentd. Stoney 


v. Kastbourne R. 1). C., [1927] 1 Ch. 867. 


rooms :—Jleld : the action must be 


PART II. SECT. 2, SUB-SECT. 1. 


118 i. Reasonable care—Limited to 
roumé where quest likely to go.J—While 
& person in attendance at a banquet 
given by an aassocn. in a hotel is an 
invitee of the hotel proprictor, & not. 
& mere licensee, the extent of the 
invitation is of the utmost importance, 
& if an accident happens & the invita- 
tion did not extend to the time & place 
is circumstances of the accident, then 
the question whether the proprictor 
& liable is to be dotermined in view of 


licensee. 

Where a guest at such a banquet in 
deft.’s hotel, after the conclusion 
thereof, met his death by falling into 
@ private-scrvice elevator shaft :— 
ITeld: deft was not liable-—KNiqautr 
v. GRAND TRUNK Pacirio DEVELOP- 
MENT Co.,, [1927]1D. L. R. 498 ; [1926] 
S.C. R. 674.—CAN. 


123 i. Invited visilor.J—In an action 
for damages for injuries resulting from 
a fall sustained when entering deft.’s 
hotel on a visit to one of the sample 


859 


dismissed, since theo slope on which 
pitf. fell was not a * trap,’’ & sho bad 
pL knowledge of it.--Way . 
sELAND Horit Co. (B. C.), [1927] 
3 W. W. Ni. 224.— CAN. 


PART III. saad 7 aciacata 2.— 
- (a). 

245 i. Goods brought to inn by quest— 
Although value of goods greatly in excess 
of amount meing.)] —NEWMAN v. WHIIE- 
HEAD (1909), 9 W. L. R. 6883; 2 Sask. 
L. R. 11.—CAN. 


Cases 3—158. 


8. 


iia. 


13. 


18a. 


PART I. SECT. 3, SUB-SECT. 1. 


IENGLISH AND Empire Digest SUPPLEMENT. 


INSURANCE. 
Part |.—-General Principles. 


Add. Annotalion :—As to (2) Refd. Greenhill 
uv. Federal Insee. (1926), 95 Iu. J. K. B. 717. 
Add. Annotation :—Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 


Inconsistency between policy & proposal form 
— Policy prevails.|——-KAUFMANN v. Brivrisil 
SURETY INSURANCE Co., lirp., No. 218a, 
post, 

Add. Annotation :—Refd. Greenhill v. Federal 
Tnsce. (1926), 95 L. J. K. B. 717. 

Type calculated to elude observation—Insurers 
refused benefit of clause.|— Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
vovage from New York to Tunis, by a cer- 
tificate of insurance which provided: ‘* This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.’”? One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows: ‘‘ In case of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lioyd’s agent, as soon as the goods are landed 
or the loss is known or expected.’’ On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by salt water. 
In an action by pltf. on the certificate of 
jasurance deft. co. contended, (1) that pltf. 
was not the right person to sue, & (2) that 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with :--Jleld: the certificate, having been 
issucd by deft. co. itself, enured to the benefit 
of pltf., & since pltf. did not know of the 
condition as to notice, & siuce the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 





against ayent—~Onus 


part of the contractual terms, pltf. was 
entitled to recover.—KoskKas v. STANDARD 
MARINE INSURANCE Co., Lrp. (1926), 42 
T. L. R. 692; affd. (1927), 137 L. T. 165; 43 
T. L. R. 169; 17 Asp. M. LL. C. 240; 32 Com. 
Cas. 160, C. A. 


Annotation :—Consd. De Monchy v. Phoonix Insce. Co. of 
Hartford (1928), 139 L. T. 703. 


26. 
29. 


36a, 


52. 


Add. Annotation :--Refd. Lake v. Simmons 
(1926), 95 L. J. Ik. B. 586. 

Add. Annotation :—Refd. Stumbles v. Whitley 
(1929), 46 TY. Ta. R. 37. 

~-/-—KAUFMANN v. BRITISH SURETY 
INSURANCE Co., Lrp., No. 218a, post. 

Add. Annotation :—-Mentd. Re Wait, [1927] 
1 Ch. 606. 











63. Add. Citation :—31 Com. Cas. 10. 


93. 


Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yuc S.S. Co., [1926] A. C. 497. 


Add. Annotution :—Mentd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 


143a. Valuation of property-—Speculative prospect 


156. 


158. 


Ol 


of appreciation.|—-If in a proposal to effect 
an insurance upon property the value put. 
upon the property by the assured is based upon 
what he believes to be a reasonable prospect 
of appreciation, he must make it plain to 
the insurer that the value stated is not 
immediate but speculative. If the assured 
does not make this disclosure to the insurer, 
the insurance will be void even though the 
statement of value by the assured does not 
amount to a conscious & deliberate over- 
valuation.— Horr Trapina Co. v. UNION 
INSURANCE SOCIETY OF CANTON, Lip. (1929), 
45 T. L. BR. 466, CG. A. 


idd. Annotalion :--As lo (1) Apld. Page v. 
Scottish Tnsce. Corpn. (1929), 98 L. J. K. B. 
308. 

Add. Annolation :—Consd. Page v. Scottish 
Insce. Corpn. (1929), 98 . J. K. B. 308. 

Cu. 


ausurers.j—- = -Districr Mutuar INSURANCE 


m i, —--- Duty of insurer.j}—It is the 
duty of insurance cos. to make the 
policicrs issued by them accord with & 
not depart from the te:ms of their 
proposal form, & to express. both 
documents in clear & unambiguous 
terms.—BRAUND v. MUTUAL, LIFE & 
CIrizZF NS ASSURANCE Co., LTp., [1926] 
N. Z. L. R. 529.- N.Z. 


PART I. SECT. 3, SUB-SECT. 2.-- B. 
g. Read now “ 18a 1.”’ 


PART I. SECT. 8. 

q i. -——.]}— CLARKE v. UNION Fine 
INSURANCE CO., CLAIM OF AGRI- 
CULTURAL Wink INSURANCE Co. OF 
WATERTOWN, Niw Yori (1884), 6 
O. HR. 640.--CAN. 


qa ii. — —.J—QUEEN INBURANCE CU 
OF AMERICA v. BRITISH TRADERS 
INSURANCE Co. (1926), 37 KB. C. OR. 
202; affd., sub num BRinrisH TRADERS 
INSURANCE Co. t QUEEN INSURANCH 
Co. oF AMERICA, [1928] 2 D.L. fh. 
JUD; LIYZSpS. CLR. o.~— CAN. 


PART I. SECT. 9, SUB-SECT. 2. 
sa. Allegution of fraud— By insurers 





Pitfs. produced at the trial an original 
pohey & a renewal certificate covermy 
the date in question. The msurers 
eontended, nevertheless, that the 
renewal prennum had not in fact been 
paid before the date of the aceident, & 
uttempted to establish their position 
bv showing that ther own urgent had 
been guilty of a fraud, for the benefit 
of hunself or the insured or both, in 
concocting evidenee to show that the 
premiun: had been paid in time :— 
Hadld: the evidence wus insufficient to 
support the finding of fraud & the 
msurers had, therefore, failed to meet 
the onus on them of 1necting the primd 
Jacie case made out by the production 
of the pohey & renewal receipt.— 
WESTERN FINANCE CORPORATION, DTD. 
v? LONDON & LANCABHIRE GUARANTEE 
& ACCIDENT Co. OF CANADA, [1928] 
83D... 6925 (1928) 2WLWL RR, 454. 
re CAN. 

PART I. SECT. 9, SUB-SECT. 3.——A. 


sb. Second policy.|—CRAWFORD 1, 
WESTERN ASSURANCE Co. (18738), 23 
C.. P. 365.—CAN. 

PART I. SECT. 9, SUB-SECT. 4. 

144 ix. -+-MuUuMA v. NIAGARA 


RAN 





(1862), 22 U. C. R. 214.—CAN. 


a i, Verdict unsupported by 
evedence- —Powcr of Court of Appeal. |-— 
Bropy vt Dom. Lari Ass’Ch. Co., 
j19¥88) 4D. 1 RR. 529; affa., [1928] 
22. L. RR. 241; GO N.S. RR. 116.— 
CAN. 


PART I. SECT. 11. 


157 iv. —~—~ -——- - .J]—Where in 
wu contract of insurance ea provision for 
subrogation contains no limitations or 
restrictions the insurer's right of 
subrogation should not be restricted 
witbin narrower limits than equity 
would have given him in the absence 
of the provision. A motion by the 
wsurer under such a contract for an 
order compelling the insured to permit 
the former to use the latter’s name in 
suing third parties was therefore 
allowed, where the insured pressed 
for the order because of its belief that. 
the cause of the loss might evontually 
bo found to have been the result of w 
tort rather than a breach of contract.— 
NORTUERN ASSCE, Co. v. MANTTOBA 
Poo. WLEVATORS, [1928] 3 W. W. li..- 
154.—CAN, 





171a. — - --— 


177. 


184. 


192. 


170. Add. Annotation :—As to (2) Apprvd. News- 


holme v. Road Transport, & Gencral Insce., 
[1929] 2 K. B. 356. 


-— | --A proposal form for 
the insurance of a motor-bus was signed 

- by the person wishing to effect the insurance, 
but the answers to the questions therein, 
which were warranted to be true & to form 
the basis of the contract, were filled in by 
the insurance co.’s agent, who, although told 
the true facts, wrote, for some unexplained 
reason, answers which were untrue in a 
material respect. The agent was not autho- 
rised by the insurance co. to fill in pro- 
posal forms, & it did not appear that the 
co. knew that he had in fact done so. His 
duties were to procure persons to effect 
insurances & to see, as far as he could, that 
proposal forms were correctly filled up; he 
was not authorised to give a cover note or to 
enter into a policy of insurance. A policy 
was issued to the person who had signed the 
proposal form, & during its currency he 
made a claim under it, but the insurance co. 
repudiated lability on the ground of the 
untrue statements in the proposal form :- 
Held: the agent) of the insurance co. in 
filing in the proposal form was merely the 
amanuensis of the proposer, that the know- 
ledge of the true facts by the agent) could not 
be imputed to the insurance co., & therefore 
that the insurance co. was entitled to 
repudiate liability on the ground of the untrue 
statements in the proposal form.-—NrEws- 
HOLME Bros. vr. ROAD TRANSPORT & GENERAL 
INSURANCE Co., LTp., [1929] 2 Kk. B. 356; 
98 L. JI. KK. OB. 751; Lil Le T. 5703 45 
TL. R. 573 3; 73 Sol. Jo. 165 5 31 Com. Cas. 
330, C. A, 


Add. Annotations : --.18 to (1) Expld. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. 2B. 856. fs lo (2) 
Distd. Newsholme Bros. v7. Road Transport 
& General Insce. Co., [1929] 2 K. B. 356. 


Add. Annotation ;—As to (1) Apprvd. News- 
holme Bros. v. Road ‘Transport & General 
Tnsee. Co., [1929] 2 K. B. 356. 


Add. Annotation :—Distd. Newsholne  v. 
Road Transport. & General Insce. (1928), 15 
T. L. R. 1238. 


193a. ——~ -— -.] —NEWSHOLME 


PART I. SECT. 14, SUB-SECT. 1. 


m ie ——.])—BINELEY v. STEWART 
(1912), 22 0 W. R. 3303; 30. W.N 
1427; 4D. L. KR. 150.—-CAN. 


sd. Liability for unauthorised raise 
of company’s funds—-On liquidation.] — 
Two telegrams sent to the agent of u 
tire casualty insurance co. which were 
signed by the co. & its liquidator 
respectively read as follows: ** Notice 
being prepared by liquidator to cancel 
all fire policies stop suggest to make 
arrangements for placing fire business 
only elsewhere.’’ There was some 
uestion as to which of the telegrams 
the agent received :—Held: regardless 
of which one reached him, 1¢ did not 
authorise him to use the co.’s funds 
then in his hands for the purpose of 
placing insurance of its cts, tomers 
n another co., & that he was liable 
to the liquidator for the amount so 
used.—NEWTON v. HKRANDON, [1928] 
aN W. RR. 283 22 Sask. L. Ht. 221. — 


Bros. v. ROAD 


——_—— 


-— 


me 
~. 
<_—_—— 


200. Add. Annotation : 


Vol. XXITX.—Insurance. Cases 170—218a. 


TRANSPORT & GENERAT, 
Trp., No. l7 lay ante. 


~As lo (2) Expld. & Distd. 
Newsholme Bros. 7. Road Transport & General 
Iusce, Co., P1029] BIC. BL 356. 


INSURANCE Co., 


203. .1dd. Annotation : -Expld. Newsholme Bros. 


vt Road Transport & Ceneral 


Insee. Co., 
[1929] 2 Kk. B. 


218a. Representation of underwriter—Estoppel of 


insurer.|—'The claimant. owned a motor car 
which he sometimes Jet out on dure & some- 
times used himself for his own pleasure. He 
wished to msure the car, & instructed brokers 
to effect an insurance. The brokers inter- 
viewed the underwriter of resps., & he showed 
them a form of policy & said that. if} would 
cover both private pleasure & private hire 
by the insured. The claimant on being 
informed of this signed a proposal form for 
a policy & his broker stated in the form that 
the purpose for wlnich the car would be 
used was “S private hire’? ; the broker meant 
thereby that private hire would be the 
principal risk. Resps. then issued to the 
claimant a policy which in words covered 
‘private pleasure or private dire.’ but 
which provided that) the signed proposal 
form was incorporated with it A formed the 
basis of the contract. An accident oceurred 
while the claimant was using the car for his 
own pleasure, & he made a claim under the 
policy. Resps. refused to pay, on the ground 
that as the proposal form was the basis of 
the poliey & only related to the car while 
on hire an aecident occurring while the car 
was not on hire was not) covered. Phe 
dispute was referred to arbitration, & the 
arbitrator awarded in favour of the claimant, 
subject to the decision of a special case. On 
argument of the case :-—Held : the arbitrator 
had acted rightly im admitting evidence = of 
the interview between the brokers & the 
underwriter, & even apart from such evidence, 
as there was an inconsistency between the 
proposal form & the poliey, the later docu- 
ment must prevail. On the facts, resps. were 
estopped from disputing the claim because 
them underwriter knew that the claimant 
had taken out) the policy in reliance on his 
representation that it would cover private 
pleasure. —--KAUFMANN «v@. BRIMSH SURETY 
INSURANCE Co., Lp. (1929), 45 PLL. Re 3899. 


PART i. SEGT. 14, SUB-SECT. 2. 

170 iii, --—----- — -}— BANKERS’ 
& Traps’ INSURANCE Co., LTD. ¢. 
cepa KUAN (1925), 27 8. BR. N.S. W. 
~3.—AU 





aceept the policy :—Held : an action 
by the agent agamst appct., to recover 
the amount ot the premium us money 
paid for deft. at his request, could not 
psucceed.—BILBROUGH — vw. DMMAER, 
[1927] 1 Y hb RR. 5425 (1927) 1 
W. W.1. 133; 21 Sask. L. HR. 239.-- 
CAN. 

e ii. S. P. Hiekky v. MCGUINNES 
(Altg.), [1927] 3 W. W. 2. 565.-- CAN. 


PART I. SECT. 14, SUB-SECT. 4. 


k i. .}—Applt., who was illiterate, 
went to the local office of resps. to 
insure his house & furniture against, 


roves | 





| 


fire, & at the request of the ugent of 
resps., signed a proposal form, the agent. 
saying Ghat he would fx everything up 
The agent, without asking applt. any 
questions, filed in the form, & inserted 
mit au untrue answer to oue of the 


BS Sie + Serie OT 
L. R. 451; 43 N.S W. W. N. 98.— 


PART I. SECT. 14, SUB-SECT. 5. 


200 xx — .) Joa claim by 
pltfs., carrying on business in partner- 
ship, for the value of tobacco insured 
with defts. & dostroyed by fire, defts. 
pleaded that 1f was a condition of the 
proposal for 1usurance that the tobacco 
should be the property of the {flrm 
only, whereas u portion was in fact the 
property of three of the moinbers 
jointly. In their replication pltfs. 
alleged that defts.’ agents had know- 





Cases 231—480a. 
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Part !].—Marine Insurance. 


2381. Add. Annolation :—Apld. Re National Benefit 
Assce., Ea p. English Insce., [1928] Ch. 74. 


233. Add. Annotation :—Distd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 


236. Add. Annotations :—Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692; De 
Monchy v. Phoenix Insce. Co. of Hartford 
(1928), 1388 L. I. 708; Tredegar v. Harwood, 
[1928] Ch. 59. Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


237a. Policy containing fire policy clause—Validity.| 
—SYMINGTON & Co. v. UNION INSURANCE 
SoclETY oF CANTON, No. 855a, post. 


247. Add. Annotation :—Refd. English Insce. v. 
National Benefit) Assce., [1929] A. C. 114. 


248. Add. Annotation :—Refd. Cornish Mutual 
Assce. v. J. R. Comrs., [1926] A. C. 281. 


252a. ——-.]}—By an agreement between two 
insurance cos., the EH. Co. & the N. Co., 
therein described as a participation agrce- 
ment, if was (inter alia) provided that the 
N. Co. should be entitled to & accept a quota 
of a one-eighth of all risks accepted by the 
K. Co. through its marine department. The 
participation was fixed at 50 per cent. of the 
share retained by the FE. Co. at its own risk 
of all marine assurances accepted on or after 
a specified date, with a maximum limit on 
any one ship. The liability of the two cos. 
was to commence automatically at the same 
time, the expressed intention being that the 
two cos. should participate pari passu in 
all marine insurances accepted by the EK. Co. 
The N. Co. was to be entitled to a pro- 
portionate part of the net: premiums & other 
benefits received by the E. Co., & was to bear 
its proportionate share of losses. The EK. Co. 
was alone to settle all claims which might 
arise under its policies & the N. Co. was to 
be bound by the settlement. The E. Co. 
was to receive from the N. Co. commissions 
on the net premiums & on the profits derived 
by the N. Co. from the whole of the business 
under the agreement. By another clause in 
the agreement the N. Co. was absolutely 
bound in every case to follow the fortunes of 
the E. Co. No stamped policy of assurance 
was ever issued to the E. Co. by the N. Co. 
in respect of any risk coming within the 


agreement. The N. Co. having been ordered 
to be wound up by the ct., the E. Co. claimed 
to prove in respect of certain claims arising 
under the agreement. The liquidator dis- 
allowed the claim :—Held: the agreement 
was a contract for ‘‘ sea insurance,’”’ & not 
being expressed in a duly stamped policy 
was invalid as not complying with the 
requirements of Stamp Act, 1891 (c. 39), & 
Marine Insurance Act, 1906 (c. 41).— 
ENGLIsII INSURANCE Co. v. NATIONAL BENE- 
FIr ASSURANCE Co. (OFFICIAL RECEIVER), 
[1929] A.C. 114; 98L. J. Chol; 447. L. RR. 
S01; sub nom. Re NATIONAL BENEFIT 
Asscrk. Co., Lrp., Ex p. ENGLISH INSCE. Co., 
Lrp., 140 L. T. 76; [1928] B. & OC. R. 67, 
H. L. 


Annotations :-—Refd, Re Norske Lloyd Insce. Co., Ltd., 


11928] W. N. 99, 


Re Home & Colonial Insce. Co., Ltd. 


(1929), 45 T. Li. R. 658. 


253. 


204. 


330. 


459. 


463. 


480a. 


Add. Annotation :—Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179 


Add. Annotution :—Mentd. A.-G. for Manitoba 
v. A.-G. for Canada, [1929] A. C. 260. 


Add. Annolations :—-Consd. Reckitt. Barnett, 
Pembroke & Slater, [1929] A. C. 176. Mentd. 
Lloyds Bank v. Chartered Bank of India, 
Australia & China (1928), 97 L. J. K. B. 609. 


Add. Annotation :—Consd. Aron v. Miall 
(1928), 139 L. T. 562. 


——- Before or after loss.|——A firm of 
sellers in Africa sold goods, which were resold 
by the purchasers to pltfs. under a contract 
which required the second sellers to pass on 
to the second buyers the usual ponies. in the 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pitfs. were not intcrested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy :—Held : under Marine Insurance Act, 
1906 (c. 41), s. 50, a marine policy was 
assignable, unless it contained terms expressly 
prohibiting the assignment, & it could be 
assigned either before or after loss. The 





ledge of the above fact at the time the 
proposal was mado & issued the policy 
notwithstanding such knowledge, & 
that defts. were estopped from denying 
liability under the policy :—Held: an 
exception to the replication, as bad in 
law & disclosing no cause of action, 
should be dismissed.—PETREAR & Co. 
v. LONDON GUARANTEE & ACCIDENT 
Co., LTp., [1925] App. D. 371.—S. AF. 

200 xx. J)—lL. & Co., agents 
of defts., who had no express power to 
do so, appointed M. as their local agent 
in a ict, but did not inform defts., 
who neither approved of, nor ratified, 
the appointment. M. sent to L. & 
Co. particulars of a proposed insurance 
against fire for pltf. on his dwelling- 
house, & a policy was issued by 
defts. to pltf. The policy provided 
that if there was any misrepresentation 
as to any fact material to be known 
for estimating the risk, or any omission 
to state such fact, defts. should not be 
liable. Ptf. did not disclose the fact. 
that. his house had previously been 








burnt down & that an insurance co. 
had ee him in respect of thaf, loss :-— 
Held: (1) M. was not defts.’ agent, 
& M.’s knowledge of the earlier fire, 
whenever acquired, could not be 
imputed to defts., & pltf. had concealed 
8 material fact & thereby relieved defts. 
from all Hability under the policy; 
(2) even if M. was defts.’ agent, his 


knowledge acquired prior to _ his 
appointment as mnt could not be 
imputed to defts.—O’KEEFE v. LONDON 


& EDINBURGH INSURANCE Co., LTD., 
[1928] N. I. 85.—IR. 
PART I. SECT. 14, SUB-SECT. 6. 


a i, .}—PARSONS v. QUEEN 
are Co. (1882), 2 O. R. 45.— 





PART I. SECT. 14, SUB-SECT. 8. 

sf. Right to renewal premiums paid 
after termination of agency.j|—The 
question whether an insurance agent 
is entitled to commissions on renewal 
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premiums paid after the termination 
of his employment is governed by the 
terms of the contract. between him & 
his co. If the contract between the 
avent & the insurance co. contains no 
provision on the subject, the agent is 
entitled. in case the agency is 
terminated by the co., without fault 
on his part, to the commissions on 
renewal premiums which the contract 
secures to him as part of his com- 
pensation, although such premiums 
may be paid after the termination of 
the agency.—FINGARD v. MEROHANTS 
CASUALTY INSOF. Co., [1928] 2 
W. W.R. 609.—CAN. 


PART II. SECT. 5, SUB-SECT. 1.—E. 


416 i. ——~ By wsage—Custom of 
Lloyd's—Custom not introduced into 
Upper Canada by 32 Gen. 3, ¢. 1.)— 
O’K mere & LYNCH OF CANADA, LYrp. 
». ToRONTO INSURANCE & VEssKL 
AGENOY, LTD., [1926] 4 D. L. R. 477; 
69 O. L. R. 235.—CAN. 


488. 


488a. -—— 


497. 


Vol. XXIX.—Insurance. 


Cases 480a—720c. 


effect of assigning the policy in the manner 719. Add. Annotations :—Consd. Firemen’s Fund 


in which the policy was assigned, which 
was the ordinary manner in which policies 
were assigned in Ingland, was to assign to 
the person holding the policy the right to 
sue on any claim which the assignor had on 
the policy, irrespective of the fact that at the 
time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pltfs. were the assignees of the 
policy : the assignor of the policy had a right 
to make a claim in respect of the damage; 
that claim was assignable, & it was in fact 
assigned to pltfs., & they were entitled to sue 
the underwriters in respect of the damage.-— 
ARON (J.) & Co. v. MIALL (1928), 98 L. J. 
K. B. 204; 139 L. T. 562; 34 Com. Cas. 18; 
17 Asp. M. L. C. 529, C. A. 
Add. Annotation :—Consd. 
(1928), 139 L. T. 562. 
]}.-—-ARON (J.) & Co. v. MIALL, 
No. 480a, ante. 


Add. Annotation :—Refd. Aron ov. 
(1928), 139 L. T. 562. 


Aron v. Miall 





Miall 


505a. Pontoon with crane fixed thereon.|—Held: 


527. 
585. 
630. 
651. 


666. 


712a. 


718. 


not a “‘ ship or vessel ’’ within the rules of an 
indemnity assocn., on the ground that the 
quality of adaptability for navigation was 
not sufficiently present to bring it within the 
meaning of those words in the rules.—MER- 
CHANTS’ MARINE INSURANCE Co., LTD. wv. 
NORTH OF FXINGLAND PROTECTING & IN- 
DEMNIty ASSOCN. (1926), 43 T. Tu. R. 107; 
71 Sol. Jo. 82; 32 Com. Cas. 165, C. A. 

Add. Annotution :—-Generally, Refd. lind 7. 
Mitchell (1928), 98 L. J. K. B. 120. 


Add. Annotation :—Refd. Iloff Trading Co. v. 
De Rougemont (1929), 64 Com. Cas. 291. 
Add. Annotation :—-Mentd. The St. George, 
[1926] P. 217. 


Add. Annotation :—Mentd. Re Wait, [1927] 

1 Ch. 606. 

Add. Annotations :— As to (5) Distd, Lind v. 
Mitchell (1928), 98 1.5. &. B. 120.00 Generally, 
Refd. Banco de Barcelona v. Union Marine | 

Inscee. (1925), 134 L.'T. 350. Mentd. Lain 
S.S. Co. «. Board of Trade, [1928] 2 K. B 
534. 

Effect of decrees of foreign State-—On 
liability of foreign reinsurance company to 
discharge obligations.|—-By virtue of decrees 
of the Soviet Govt., insurance business in 
Russia was declared to he the monopoly 
of the State, & financial transactionsin Russia 
were regulated. In an action to determine 
the effect of the above decrees on treaties 
of reinsurance entered into between a Russian 
reinsurance co., having a branch officc in 
London, & an Wnglish reinsurance co. :— 
Held: the decrees did not prevent the 
Russian co. from discharging their liabilities 
to the English co. under one of the treaties 
by a payment in London out of their asscts 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them under the treaties.—FIRST RUSSIAN 
INSURANCE Co. v. LONDON & LANCASHIRE 
INSURANCE Co., [1928] Ch. 922; 97 1. J. Ch. 
445; 140 L. T. 387; 44 T. L. BR. 588. 


Add. Annotations :—Consd. Sowerby  v. 
Lindsay (1928), 139 L. T. 545. Refd. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 43. 
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720a. 


TInsce. ». Western Australian Insce. & Atlantic 
Insce. (1927), 188 L. T. 108; Merchants’ Marine 
Insce. ». Liverpool Marine & General Insce. 
(1928), 97 L. J. K. B. 580. Refd. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 48. 


Add. Annotation :-—Consd. Firemen’s T'und 
Insce. ve. Western Australian Insce. & 
Atlantic Insee. (1927), 188 L. 'T. 108. 


.|+—Pltfs. insured a consign- 
ment of gunpowder on a voyage & reinsured 
with defts. Both the original policy & the 
reinsurance policies covered perils of the sea 
& jettison, & were expressed to be ‘ war- 








ranted free from loss arising from . 
destruction ...in a port of distress or 
otherwise.” Phe original policy contained 


no admission of scaworthiness, but the rein- 
surance policies did contain such an admission, 
& they provided that. defts. would ‘‘ pay as 
paid thereon,” & that the payment should 
be subject to the same terms as in the original 
pohey. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, & 
owing to heavy weather some of the drums 
burst & the acid disabled) the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carmed out with the gunpowder 
on board, & it was thrown overboard & 
becaine a total loss. Pitts. paid the owners 
as for a total loss, & claimed to be reinibursed 
by defts. -—JTeld : as the way in which the 
sulphuric acid was stowed & loaded affected 
the safety of the ship & rendered her unsea- 
worthy, pltfs. were under no liability on the 
original policy, & they could not recover 
Jrom. defts. on the reinsurance policies.— 
FIREMAN» FUND INSURANCE CO. v. WESTERN 


- AUSTRALIAN INSURANCE Co., Lirp. (1927), 138 


LL. T. 108; 48'T. L. R. 6803 17 Asp. M. LC. 
vo Com. Cas. 


st 7ad g 


720b. ** On a voyage.’’|-—-Vitfs. insured a consign- 


ment of oranges from any port in Spain to 
Antwerp, &, after the ship had left. Valencia 
had been in wireless communication with 
Gibraltar, they reinsured with deft. by a 
slip, which referred to the fact that the ship 
had been in such communication with 
Gibraltar & which contained the words ‘ on 
a voyage,” meaning, according to the 
evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The ship stranded before she reached Gibral- 
tar, the oranges were damaged, & pltfs. had 
to pay on the policy. In an action on the 
contract of reinsurance :— Held: on the true 
reading of the slip, the intention was to limit: 
the risk to the voyage from Gibraltar, & the 
action failed.—-EKAGLE, Srar & Bririsy 
DOMINIONS INSURANCE Co., LYD. 1. REINER 
(1927), 43 'T. I. WW. 259; 71 Sol. Jo. 176. 


720c. Insured object in damaged condition at 


expiration of Insurance—Continuation of risk 
for ‘‘immediate consequences ’’ of such 
damage.|— Pitfs., reinsurers of a risk under a 
marine policy, reinsured that risk with defts. 
The policies were subject to the following 
conditions: ‘‘In the event of the vessel 
not being at the place of destination on the 
date of the expiration of the policy, the insur- 
ance shall continuc in force till the end of the 
day when the vessel arrives at her first place 
of destination ;”? & “ If the insured object 


Cases 720c—1265a. 


731. 


734. 


748. 


763. 


765. 


766. 
782. 


784. 


786. 


is in a damaged condition at the time when 
the insurance expires, the risk shall continue 
for the Immediate consequences of such 
damage until the object: without unnecessary 
delay has been repaired or sold.’ On the 
date of the expiration of the policy, the 
vessel] had not arrived at 1. Bay, her first 
place of destination, but before reaching it: 
she grounded on a reef & was taken into 
[.. Bay badly damaged. ‘Temporary repairs 
having been effected, she continued her 
voyage, but as she began to leak again she 
had to be run ashore in order to prevent 
sinking, & was subsequently sold as a wreck. 
Pitfs. having paid the original insurers as 
for a total Joss, claimed against defts. on 
their reinsurance policy :—JlIeld: the loss 
was an immediate consequence of the damage 
done by the original stranding, & the risk 
covered by the policy continued, until the 
vessel was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage.—MERCHANTS’ MARINE 
INSURANCE Co. v. LIVERPOOL MARINE & 
GENERAL INSURANCE Co. (1928), 97 T.. J. 
K. B. 589; 1389 L. T. 184; 44 T. L. R. 512 317 
Asp. M. L. C. 475 ; 383 Com. Cas, 204, C. A. 
Add. Annotation :—Generally, Refd. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 43. 
Add. Annotation :—As to (1) Consd. Fire- 
men’s Fund Insce. v. Western Australian 
Insce. & Atlantic Insee. (1927), 138 1. TT. 108. 
Add. Annotation :—Refd. Goole & Iiull 
Steam Towing Co. v7. Ocean Marine Insce. 
(1927), 44 T. L. R. 188. 

Add. Annotation :-- Consd. Hoff Trading Co. 
v. De Rougemont (1929), 34 Com. Cas. 291. 





Add. Annotation : s to (2) Apld. oft 
Trading Co. v. De Rougemont (1929), 34 


< 


Jom. Cas. 291. 

Add. Annotation :—Consd. Hoff Trading Co. 

v De Rougemont. (1928), 34 Com. Cas. 180. 

Add. Annotation :—Refd. Lake v. Simmons 

(1926), 95 L. J. K. B. 586. 

Add. Annotation :—Mentd. Mancomunidad 
iz v. Royal Exchange Assce., 

Add. Annotation :— As to (2) Apld. Kauf- 

mann ?v. British Surety Insce. Co. (1929), 

45 T. L. R. 809. 


855a. Effect of clause.]|—Claimants insured with 


defts. a quantity of cork from a port or place 
between Bordeaux & Nice to the United 
Kingdom. Claimants were cork growers & 
had a factory & warehouse near Algeciras, 
& they had sent from the factory to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty. there until 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea-water on the 
remainder, with the result that a large 
portion of the cork was lost or damaged. 
The policy, when issued, contained (inter 
alia) a marginal clause that the policy was 
not to enure to the benefit of any fire 
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| 


| 


906. 


985. 


1099. Add. Annotation :- 


12038a. ——-- - 
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insurance co., but loss reasonably attributable 
{o fire was covered. Jt also contained a 
warehouse to warchouse clause. A claim 
under the policy was referred to arbn., & the 
arbitrator treated the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract between the 
parties. & he also found that the loss was one 
reasonably attributable to fire :—-Held: 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit) from 
the shippers’ manufactory at San Roque, 
were covered by the policy ; (2) there being 
an existing fire & an imminent peril, the 
damage caused by water, used either to 
extinguish the fire or to prevent it from 
spreading, was a proximate consequence of 
fire, which could be recovered under the 
gencral words of the policy, as being ejusdem 
generis with fire; (3) the underwriters were 
not relieved from liability by the restraint 
of princes clause: (4) the case must be 
remitted to the arbitrator upon the question 
whether the policy issued, so far as it con- 
tained the fire policy clause, was or was not. 
contrary to the usual form of marine insur- 
ance on goods.—SYMINGTON & Co. v. UNION 
INSURANCE SOCTETY OF CANTON (1928), 97 
23. K. 2B. 6463 1389 L. T. 886; 44 T. 1. BR. 
6363; 314 Com. Cas. 23.C. A. 

Add. Annotation: As to (2) Refd. Eagle. 
Star & British Dominions Insce. +. Reiner 
(1927),43 T. L. RR. 259. 

Add. Annotation :--Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1926), 131 L. T. 761. 
Mentd. lio Tinto Co. v. 
Sced Shipping Co. (1926), 184 L. T. 764. 


——.]—Tat1rLepaAlLK ov. JIxoNn 
(1805), 1 Bos. & P. N. RR. 1515 127 I. lh. 
417. 


Annotation: Refd. Morrison v. Muspratt (1827), 12 Moore, 
C. P. 231. 


1206. Add. Annotations: 


1220. Add. 





As to (8) Consd. Greet 
hill «. Federal Insce. (1926), 95 L. J. K. 3B. 
717; Uoff Trading Co. 7 De Rougemont 
(1928), 34 Com. Cas. 180). 

Annotation :-—Refd. Glicksman 
Lancashire & General Assce., [1927] A. 


| 1252. Add. Annotation :-—-Consd. Greenhill v. Fede- 


1265a. 


ral Insce. (1926), 95 L. J. K. LB. 717. 





-J—In an action on a policy of marine 
insurance on 2 cargo of celluloid shipped from 
America to France, defts. pleaded that. 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact been previously carried, 
partly on deck, in a protracted voyage from 
New York to Halifax, where, the vessel being 
unable to proceed further, it was unloaded 
& part put in a warehouse, & the rest left on 
the open quay, exposed to severe weather, 
for over two months :—Held: these facts 
were material to be disclosed to the under- 
writers, & as they were not disclosed, & there 
was no waiver of non-disclosure, the policy 


was vitiated.—GREENHILL v. FEDERAL 1T*..N- 


SURANCE Co., [1927] 1 K. B. 65; Sho L. J. 


a 


.}--Boak t Mercnanrs’ MARINE INnsuRANCE Co, (1876), 10 N.S. R. (1 R. & ©.) % ‘88; affd. (1877), 
178. C. R. 110.—CAN. 
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K. B. 717; 135 L. T. 244; 70 Sol. Jo. 565 ; 
a na Cas. 289; 17 Asp. M. L. C. 62, 


Rene GC Coe ee aa ‘Trading Co. v. De Rougemont 
1308. Add. Annotations :—As to (1) Consd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


v. Associated Greyhounds Racccourses (1929), 
141 L. T. 529. 


1474a. Absence of panting beams.|—Held: the 
vessel was unseaworthy.—LUND v. THAMES 
& MERSEY MARINE INSURANCE Co., Ltn. 
(1901), 17 T. L. R. 566. 


1515. Add. Annotation :—Mentd. Reed v. Page & 
East, [1927] 1 K. B. 743. 


1557. Add. Annotation :—Consd. (Cireenhill — v. 
Federal Insce. (1926), 95 L. J. K. LB. 717. 

1589. Add. Annotation :—As to (2) Dbtd. Greenhill 
v. Federal Insce. (1926), 95 L. J. KK. B. 717. 

1608a. What amounts to insurance against.]— 
A policy on a barge provided: ‘ the insur- 
ance is against the risks of total &/or con- 
structive &/or arranged loss including general 
average & salvage & damage to such vesscl 
by collision with any other vessel or with 
any fixed floating or other object or by fire 
lightning stranding or sinking.’? The barge 
sank through general debility :—J/eld: the 
policy did not make the insurers liable for 
ordinary wear & tear, & therefore they were 
not liable although the word “ sinking ”’ 
was used in the  policy.—WabDsWworrTil 
LIGHTERAGH & CoALING Co., Lrp. 7. SEA 
InScE. Co., Lrp. (1929), 45 T. L. WR. 597, C. A. 


1611a. -}—PHantx INSURANCE Co. OF LIART- 
FORD v. DE Moncuy, No. 2401a, post. 

1641. Add. Annotations :—Refd. Banco de Barce- 
Jona v. Union Marine Insce. (1925), 134 LL. T. 
350. Mentd. Falcon v. Famous Players 
Film Co., [1926] 1 K. B. 393. 

1648. Add. Annotation: —Refd. Clan 
Steamers v. Board of Trade, 
Matheson, [1929] A. C. 514. 


1650. Add. Annotations :—Consd. Board of Trade 
v. Hain S.S. Co., [1929] A. C. 584 ; Merchants’ 
Marine Insce. v. Liverpool Marine & General 
Insce. (1928), 97 L. J. K. B. 589. Refd. Man- 
comunidad del Vapor Frumiz v. Royal Ex- 
change Assce. (1926), 43 T. L. R. 103; Clan 
Line Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 


1660a. -]|—A sailing ship, of which plif. was 
mtgee., was insured by a policy, underwritten 
by deft., against perils of the seca & fire, &, 
as per Institute Time Clauses, clause 8, 
against loss of the vessel ‘‘ caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice & she leaked badly, & the captain, 
expecting a gale in which he thought she 
would be lost, decided to abandon her, & 
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The Clan 





Refd. Collins | 
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he set fire to her to prevent her from being a 
danger to navigation, & he & the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft. did not allege any mis- 
conduct by the assured, by the mtgee., 
or by the managing owner, & there was no 
evidence that the abandonment was a wilful 
casting away of the ship by the master :-— 
Ileld: on the facts the abandonment was 
unreasonable on the part of the master & 
constituted negligence, & this negligence, 
resulting in the continuing action of a 
previously existing peril of the sea, was 
covered by clause 8, & even apart from that 
clause, as the peril of the sea had endangered 
the ship & the negligence of the master 
resulted in proper measures not being taken 
to save her, pltf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
s. 55 (2) (a).—Linp v. MITCHELL (1928), 98 
LL. J. K. B. 120; 140 L. T. 261; 34 Com. 
Cas. 81; 45 T. L. R. 54, C. A. 


1675. Add. Annotations :—Refd. Viremen’s Fund 
Insce. +. Western Australian Insece. (1927), 
43 To 1. R. 680; Clan Line Steamers v. 
Board of Trade (1928), 97 I. J. K. B. 735. 

1684. Add. Annotation :—Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A.C. 172. 

1701. Add. Citations: - 31 
Asp. M. L. ©. 579. 


1703. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 kK. B. 567. 


1705. Add. Annotation :—Consd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 


1706. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1708a. ‘* Collision with any object ’’—Bumping on 
rocks.|—A_ policy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinary perils of the sea & contained the 
following clause: ‘t Subject to the Institute 
‘Free of Particular Average absolutely * time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.”’ The 
ship, having stranded, bumped on the rocks 
& damaged her bottom plates :—Held: the 
contact with the rocks was a ‘ collision with 
an object’? within the policy.—MANCOMU- 
NIDAD DEL Vapor Frumiz v. ROYAL Ex- 
CHANGE ASSURANCE, [1927] 1 K. B. 567; 96 
L. J. K. B. 229; 136 L. T. 537; 43 T. L. kh. 
103; 17 Asp. M. L. C. 205. 


1709. Add. Annotation :—Refd. Adelaide 8.8. Co. 
vy. A.-G.. [1926] A. CG. 172. 


1710. Add. Annotation :—Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 


1718. Add. Annotation :—Apld. 


Com. Cas. 145; 16 


Symington v. 


PART II. SECT. 18, SUB-SECT. 3.— 
B. (b). 


1849 i. Loss before departure from 
terminus a quo— From Quebec to 
Greenock vessel to go out in tow.”’)—~ 
Held; towing from the loading berth 
to another part of the harbour was not 
a compliance with the warranty.— 
PROVINCIAL INSURANCE CO. OF CANADA 
v. CONNOLLY (1879), 58. Cc. R. 258.— 


PART II. SECT. 19, SUB-SECT. 1.—B 

1555 i. Ship unseaworthy — Ship 
rendered unseaworthy by charterer unth- 
out privity of assured—Assured entitled 
to recover.)—-PACIFIO COAST COAL 
FREICGHTERS, LTp. v. WESTCHESTER 
Fike INSURANCE Co. OF Niiw YORK, 
PAOIFIC CoasT COAL FREIGHTERS, LTD, 
v. WESTERN ASSURANCE Co. (B. C.) 
{1926] 4 D. L. R. 963; [1926] 

6; affd., [1927] 2D. 


W. W. R. 35 L. R. 
ot [1927] 1 W. W. R. 878; 38 B.C. | 
od, 
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PART II. SECT. 20, SUB-SECT. 1.—A. 


1576 ii, ——.]—Murray_ v. NOVA 
Scotia MARINE INSURANCE Co. (1875), 
10 N.S. BR. (1 R. & C.) 24.—CAN. 


PART Il. SECT. 20, SUB-SECT. 1.—E. 


1607 i. What amounts to—Not sail 
torn as result of accident.)—HIi. v. 
UNION INSURANCE Sociery, CANTON, 
Lrp., (1927) 4D. L. 2.718; 610.0. R. 
201.—CAN. 
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Cases 1718—2014a. 


Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646. 

1719a. Damage caused by water—To extinguish 
or check fire.|}—SyMINGTON & Co. v. UNION 
INSURANCE SOCIETY OF CANTON, No. 855a, 
ante. 

1727. Add. Annotation :—Apld. Symington v. 
Tnion Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 646. 

1732. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll 
(1928), 98 L. J. K. B. 282. 


1736. Add. Annotation :--—Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 

1750a. Action of port authority—Extinction 
of fire-——-Damage by water.]—SyMINGToN & 
[Co. v. UNION INSURANCE SOCIETY OF CANTON, 
No. 855a, ante. 

1766. Add. Annotation :-—Refd. Clan Line Steamers 
v. Board of Trade, The Clan Matheson, [1929] 





A.C. 614. 

1809. Add. Citations :—134 L. T. 350; 16 Asp. 
M. L. C. 604. 

1817. Add. Annotation :—Refd. Symington v. 


Union Insce. Soc. of Canton (1928), 189 L. T. 
386. 

1888. Add. Annolations :—Consd. (Clan Line 
Steamers v. Board of Trade, [1929] A. C. 
514; Hain S.S. Co. v. Board of Trade, [1928] 
2K. 2B. 534. Refd. Cayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 

1846. Add. Annotation :—Generally, Mentd. Falcon 
v. Famous Players Film Co., [1926] 1 K. B. 
393. 

1849. Add. Annotation :—Consd. Nan Line 
Steamers v. Board of Trade, [1928] 2 K. B. 
557. 


1850. Add. Annolations :—As to (1) Apld. Board 
of Trade v. Hain S.S. Co., [1929] A. C. 534. 
Consd. Clan Line Steamers v. Board of Trade, 
[1929] A. C. 514. Generally, Retd. Adelaide 
S.S. Co. vw. R. (1925), 95 L. J. K. B. 218 ; 
Cayzer, Irvine v. Board of Trade (1926), 
42 T. 1. R. 731. 

1851. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1929] A. C. 514. 
Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 Kk. B. 534. 


1854. Add. Annotations :— Consd. Clan Line 
Steamers v. Board of Trade, [1929] A.C. 514. 


Refd. Adelaide S.S. Co. v. A.-G., [1926] 
A. C. 172. 
1858. Add. Annotations :—Consd. Clan Line 


Steamrrs v. Board of Trade (1928), 97 
L. J. K. B. 7385; Merchants’ Marine Insce. 
v. Liverpool Marine & General Insce. (1928), 
97 L. J. Kk. B. 589; Board of Trade v. Hain 
S.S. Co., [1929] A. C. 534. Refd. Adelaide 
S.S. Co. v. A.-G., [1026] A. C. 172. 

1860. Add. Annotations :—Consd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534; Clan 


Line Steamers v. Board of Trade, [1929] A. C. | 


514. Refd. Board of Trade v. Cayzer, Irvine 
(1927), 48 T. L. R. 625. 

1876. Add. Annotation :—Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce., 
{1928} 1 K. B. 689. 


nee a ee ea 
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1948. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1K. B. 567. 

1965. Add. Citation :—[1904] P. 198, n. 


Add. Annotations :—Refd. The Normandy, 
[1904] P. 187; Mancomunidad Del Vapor 
Frumiz v. Royal Exchange Assce., [1927] 1 
K. B. 567. 

1981. Add. Annotation :—Apld. Admiralty Comrs. 
v. 8.S. Chekiang, [1926] A. C. 637. 


1982. Add. Annotation :—Refd. Admiralty Comrs. 
v. 8.8. Chekiang, [1926] A. C. 637. 


2010a. Recovery of damages in collision 
action.|—Defts. insured pltfs.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pltfs.’ cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to pltfs. £2,500, as being half 
the damages. In an action against defts. 
ltfs. contended that, as the balance of their 
oss was £2,500 they were entitled to recover 
that amount, it being less than the value of 
£4,000 put on the steamer in the policy :— 
Held: defts. were liable only for £1,500, 
being the difference between £4,000 & £2,500, 
the amount recovered by plitfs. from the 
owners of the other ship.—GooLe & HULI, 
STRAM TOWING Co., LTD. v. OCEAN MARINE 
INSURANCE Co., | tr., [1928] 1 K. B. 589; 
971.J.K.B 175; 188 L. T. 548; 447. L. R. 
133; 72 Sol. Jo. 17; 17 Asp. M. I. C. 409; 
83 Com. Cas. 110. . 


2014a. Loss less than amount paid into ac 

Resps. insured applts.’ tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged value, & also that 
all claims were to be subject to English law 
& usage. The tug was sunk by collision, 
é& applts. at once gave notice of abandon- 
ment. Salvors employed by recsps. raised 
the tug in a few days, & the abandonment 
was not accepted. The salvors, without 
the knowledge of applts., made an offer to 
resps. for the tug, & resps. requested them 
to put it into writing, which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. :—Held: (1) the 
sinking was not an actual total loss ; (2) resps. 
were not precluded from denying that they 
had accepted the abandonment; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), s. 60 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modified by sects. 61 & 62; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repairs given 


ee re ee 
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Home INSURANOE Co. (1873), 20 Gr. 354—-CAN. 
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by resps.’ witnesses, & the ct.’s finding as to 
the sum necessary, being justified by the 
evidence & not being based upon any error 
of princ ae could not be questioned.— 
CAPTAIN J. A. CATES Tua & WHARFAGE Co. 
v. FRANKLIN INSURANCE Co., [1927] A. C. 
698; 96 L. J. P. C. 182; 137 L. T. 709; 
17 Asp. M. L. C. 319, P. C. 

2055a. ——.|—-CAPTAIN J. A. Cates Tue & 
WHARFAGE Co. v. FRANKLIN INSURANCE 
Co., No. 2014a, ante. 

2074, Add. Annotation :—Refd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Cas. 10538. 

2087. Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 
2110a. .]—MAEBURN v. LECKIE (1822), cited in 

Abbott’s Merchant Shipping, 14th ed., p. 15. 

Annotation :—Consd. Alcock v. Royal isxchange Assce. (1819), 

13 Q. B. 292. 

2145. Add. Annotation :—Expld. Captain J. A. 
Cates Tug & Wharfage Co. v. Franklin Insce., 
[192;] A. C. 698. 

2152a. Sunken ship—Recovery probable at date 
of abandonment.|—Caprain J. A. CATES TUG 
& WIARFAGE Co. v. FRANKILIN INSURANCE 

10., No. 2014a, ante. 

2189. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners) (1926), 95 L. J. P. 145. 

2259. Add. Annotation :—Mentd. The Massillia, 
[1926] P. 180. 

2286a. |—Vacuum Om. Co. v. UNION 
INSURANCE SOCIETY OF CANTON, Lin. (1926), 
32 Com. Cas. 53, C. A. 

2338a. Negotiations for ship between under- 
writers & third party.|— CAPTAIN J. A. CATKS 
Tua & WHARFAGE Co. v. FRANKLIN INSUR- 
ANCE Co., No. 2014a, ante. 


2889. Add. Annotations :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. LB. 159. 
Refd.Sheppy Gluc & Chemical Works v. Med- 
way River Conservators (1926), 24 L. G. ht. 
457. Mentd. The Mostyn (1926), 185 L. T. 
693; Re Ryder & Steadman’s Contract, [1927] 
2 Ch. 62. 

2840. Add. Annotations :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. Whitney v. I. R. Comrs., [1926] A. C. 
37. Mentd. Sheppy Glue & Chemical Works 
v. Medway River Conservators (1926), 24 
L. G. R. 457; Wigg v. A.-G. of Irish Free 
State (1927), 96 L. J. P. C. 88; Clark v. 
Epsom KH. D. C., [1929] 1 Ch. 287. 

2341a. ——— Damages for negligence in 
watching wreck.]—Defts. & other under- 
writers Insured pltfs.’ steamship A. against 
total loss, & to the extent of three-quarters 
against damages which plitfs. might have to 
pay for collisions with other vessels. ‘The A. 
was sunk in a river & in fact was a con- 
structive total loss. Notice of abandonment 
was given & acceptance thereof refused. 
Pitis. & defts. agreed without prejudice to 
their rights to take joint action to salve the 
property. The master of the A. employed 
a tug to watch the wreck & warn other 
vessels. Owing to the negligence of the 
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2256 i. Constructive total loss of ship.) 


crew of the tug the steamship S. came into 
collision with the A.. & both vessels sustained 
damage. In an action brought, in the 
names of pltfs., by & for the benefit of defts., 
against the S., the owners of the S. counter- 
claimed & recovered judgment for the 
whole of their damages & costs, & the under- 
writers paid three-quarters of the damages 
& costs to the owners of the S. :——Held: the 
underwriters were jointly liable to indemnify 
pltfs. against the remaining one-quarter of 
the damages & costs of the S., the liability 
not arising under the policy but upon the 
contract of indemnity.—SvuakRT & STEAMSHIP 
ALLEGHANY OF LONDON, Lip. v. MERCHANTS’ 
MARINE INSURANCE C©o., Lrn. (1898), 14 
T. L. R. 564; 3 Com. Cas. 312. 


| 2346. Add. Annotation :—Consd. A.-G. v. Glen 


Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 


2351. Add. Annotation :—Consd. A.-G. v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 


2352. Add. Annoiation :—Consd. A.-G. v. Glen 
Line & Jiverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 


2355. Add. Annotations :—.4As fo (2) Consd. A.-G. 
v. Glen Line & Liverpool & London War 
Risks Insce. Assocn. (1929), 34 Com. Cas. 
309; Page v. Scottish Insce. Corpu. (1929), 
98 L. J. K. B. 308. 


2356. Add. Annotation :—Consd. A.-G. v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 31 Com. Cas. 309 


2375. Add. Annotation :—-Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocen, (1929), 34 Com. Cas. 309. 

2379. Add. Annotation :—Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. BR. 138. 

2404a. Prosecution of claim—Condition limiting 
time for.|-—Pltfs. were interested in a 
certificate of insurance which was issued 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Rotterdam. The policies provided for 
payment for “leakages from any cause in 
excess of 1 per cent. on cach invoice.’ It 
was the practice of the trade, at the port 
of shipment, to gauge the barrels of turpentine 
& to express the result in gallons, & at the 
port of discharge to weigh it & to express the 
result in kilograms with an allowance for 
reduction on account of the varying tempera- 
ture conditions of 3°25 kilograms to the gallon. 
The policies also contained a stipulation 
providing that no suit or action for the 
recovery of any claim should be maintainable 
in any ct. unless such suit or action be 
commenced within one year from the 
happening of the loss out of which the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a shortage in respect of the 
gallons of turpentine shipped was ascertained 


total loss of froight.—TrRoor & LEWIS 
v. MERCHANTS’ MARINE INSURANCE Co. 
(tee), He Ss. Cc RR. 506; 6a Hh. T. 


— 


been a con- 


sd. Provision as to survey—Anpplica- -—Held: there having 
tion to total loes.]}—HAMILTON ¥. MON- 
TREAL ASSURANCE CO. (1864), 23 of the underwriters in 


U. O, R. 437.—OAN. 


structive loss of the ship, the action 
ma. repairs 
& earning the freight would not prevent 
the assured from recovering as for a 
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n. Read uow ‘ 2404a i.’’ 
o. Read now “ 24042 ii.”’ 


Cases 24049—2657. 


to have taken place. 


holder. 


Defts. having refused 
to pay upon the ground that there was no 
sufficient evidence of the loss & that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate :—Held: 
clause was not one which bound the certificate 
The rights of the original policy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualified by all the conditions & 
warranties which affected the nature & extent 
of the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so given were to be 
enforced ; (2) an actual physical loss had been 
proved based upon the calculations, & there | 


the limitation 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


was no ground for imputing that loss to any 
cause other than leakages.—PH@NIx INSUR- 
ANCE Co. OF HARTFORD v. DE MONCHY (1929), 
141 L. T. 489; 
affirming S. C. 
PHENIX JInscr. Co. of HartTrorp (1928), 
138 L. T. 7038, C. A. 


2445. Add. Annotation :—Refd. Lothian v. Ep- 
worth Press (1926), 137 L. T. 582, n 


2463a. —— —-—.]——A.-G. v. GLEN LINE, Lrp. & 
LIVERPOOL & LONDON War Risks INSCE. 
Assocn., Lp. (1929), 34 Com. Cas. 309, C. A. 


2469. Add. Annotation :—Gencerally, Mentd. British 
American Continental Bank v. 
for Foreign Trade, [1926] 1 K.B. 328. 


45 T. L. R. 5483, H. L.; 
sub nom. DE Moncuy v. 


British Bank 


Part Il].—Fire Insurance. 


2537. Add. Annotation :—Generally, Mentd. A.-G. 2572. Add. Cilation :—31 Com. Cas. 10. 


for Manitoba v. A.-G. for Canada, [1929] 


A. C. 260. 


2548. Add. Annotation :—As to (1) Refd. Shell-Mex 
v. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 


39. 


2560. Add. Annotation :—As to (1) Consd. Page v. 
Scottish Insce. Corpn. (1929), 98 L. J. K. B. 


308. 


2562. Add. Annotation :—Consd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 
2568. Add. Annotation ea to (2) Consd. Lake v. 

Simmons (1926), 95 L. J. K. 


PART II. SECT. 26, SUB-SECT. 2.-- 
A. (b). 


sf. Ieecovery of  interest— Although 
actwn tried without fury.J—PAcIFic 
COAST COAL FREIGHTERS, LYbp. v. 
WESTCHESTER Fyki INSURANCE Co. 
OF NEw YorkK, Pacuric Coast CoAL 
IREIGHTERS, LTD. v. WESTIERN ASSUR- 
ANCE Co. (B. C.), [1926] 4 D. L. Rh. 
963: [1926) 3 W. W. R. 356 5 affd, 
11927] 2D.1.R.5903; [1927] 1 W. Ww. R. 


PART III. SECT. 1, SUB-SECT. 4. 
o i. Meaning of “* husband.’’|}— 
In the proposals for insurance against. 
tlre in respect. of a building & of 
furniture, etc., thorein of the proponent, 
one of the printed questions was 
““Have you... or husband’ = ever 
had a fire ’’?’—Held: the word 
‘‘ husband ”’ there meant husband then 
living.—BRADBURY wv. THE LONDON 
GUARANTEE & ACCIDENT Co., LTD. 

(1927), 40 C. L. R. 127.—AUS. 

o ii. Alleged misstatement as to 
Propey in. goods.}—NORTH BRITISH 
MERCANTILE Tau ANCE Co. v. 
MoLiiLan (1892), 21 8S. C. R. 288,.— 


PART III. SECT. 2, SUB-SECT. 2. 


ti. —— —— Whether action by 
insurer Chancery or common law 
action. ]—lROYAL exon anor ASSCE. Co. 
v. GRIMSHAW Bros., Lrp., [1928] 
2D. L. R. 412; 62 0. L. R. 25.—CAN, 











t fi. Liability of ansured— 
Refusal to subroygate.)-—-GLOBK & 
RutrGERS FIRE INSURANCE Co. vv. 


TRUEDELL, [1927] 2 D. L. R. 659; 60 
O. L. R. 227.—CAN. 


PART III. SECT. 3, SUB-SECT. 2.—B. 

h (p. 311) i. -———~.)—CLARKEE ov. 
FIDELITY-PHOENIX FIRE INSURANCE 
Co. oF New York, [1926] 1 D. L. R. 
303; 580. L. KR. 148.—OAN. 


Add. Annotation :-—-Mentd. Hirji Mulji v. 


Cheong Yue S.S. Co., [1926] A. C. 497. 


2610. Add. 


Annotation :—Refd. 
Whitley (1929), 46 T. L. R. 37. 


Stumbles vw. 


2635. Add. Annotation :—As to (2) Apld. Syming- 


ton v. Union Insce. Soc. of Canton (1928), 
971. J. K. B. 646. 


2644, Add. Annotation :—Generally, Mentd. Pailin 


LB. 586. 


PART III. SECT. 5. 


h i, Covering note issued by 
broker —Loss before issue of poliey— 
Iiroker not sae as insurer. |— BROIT 
v BENNIE S&S. Comkrn & SON (N. 8. W.), 





LYrp. une): 27 8. RN. S. W. 293 
44 . W. W.N. 44. —AUS. 
k i. — -.]—SuN INSURANCE OFFICE 


» Roy (Can.), 11927) 1 D. lL. R373 
S$ C. lt. 8.- -CAN. 


PART III. SECT. 7, SUB-SECT. 2. 


2599 i. Krplosion—Grain-dust erx- 
plosion.|—A policy of insurance against 
fire, which includes the condition that 
the co. shall make good loss or dumago 
caused by the explosion of coal or 
natural] gas in a building not forming 
part of gas works, & loss or damuge 
by fire caused by any other explosion, 
covors Joss caused by a grain-dust 
explosion, where, although the origin 
of the explosion cannot bo positively 
proved, its most probable cause 1s 
found to have been the ignition of the 
particles of grain-dust suspended im 
the air.—RepLE BRewery, LTD. tv. 
MERCHANTS FIRE ASSURANCE CORP. 


OF NEW YorK (Man.), [1926] 1 
W. W. RR. 497.- CAN. 
li. --- —.]—A policy of fire insurance 


upon a building contained the words 
** only while the pea are occupied 
as a private dwelling.’’ Tho premises 
were vacant when a fire occurred. 
In an action upon the policy :—Held : 
the words quoted were part of the 
description of the property insured.— 
COOPER tv. TORONTO CASUALTY INSCE. 
a male D.L.R. 1007; 62 0.L. R. 


am. ‘* Burning of prairie.’”?|—Wxst 
RAND ESTATES, LTD. v. NEW ZEALAND 
INSURANCE Co., LTD., [1925] App. D. 


245.—S, AF 
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v. Northern Employcrs’ ipa Indemnity 
Co. (1925), 95 L. J. K. B. 

2657. Add. Te ae “Tacha ». Law 
Union & Rock Insce., [1928] 1 K. B. 554. 


PART ape SECT. 7, SUB-SECT. 3. 


2629 .-}—A con- 
dition, that the insurer is not liable for 
loss ‘“‘ if any subsequent insurance is 
effected with any other insurer, unless 
& until the insurer assents thercto,”’ 
is not. applicable so as to defeat the 
insured’s claim for loss, merely because, 
without the insurer’s assent, he sub- 
sequently obtains from another co. a 
policy which never attaches by reason 
of the application of the condition 
therein, that ‘* the insurer 1s not hable 
for loss if there is any prior Insurance 
with any other insurer.’’—HOME INSUR- 
ANCE Co. OF NEW YORK v. GAVEL, 
[1927] 3 D. L. R. 929; [1927] S.C. R. 
481.—CAN. 


r (p. 320) i. Loss between issue 
of cover note c& policy—Whether con- 
ditions of policy applicable. }—NICHOL- 
SON v. THE SOUTHERN STAR FIRE 
INSURANOER Co., LTp. (1927), 28 S. R. 
N.S. W. 124; 45 N.S. W. W.N. 35.— 
AUS. 

d (p. 320) i. On change of nature 
of occupation on insured premises. |— 
Wrst RanD EHSTATES, rp. v. NEW 
ZUALAND INSURANCE Co., LYrp., [1925) 
App. D. 245.--S. AF. 


ee i. _—— -}~MISSIQUOI & 
ROUVILLE MUTUAL FIRE INSCE. Co. 
v. EKASTERN yowNeEe TELEPHONE 
Co. is ere 1D. L. R. 526; 48 Que. 
K. 122.—CAN. 


ani Ill. SECT. 10, SUB-SECT. 1. 


1(p. 333) i. Agreement 
to pay claim of mortga a -/—-TAMSON 
v. PALATINE INSCR. [1928) 2 
Db. L. R. 867.—CAN. 


p (p. 333) i. Insured 
arrested for arson.}—-An insured under 
a policy of fire insurance was arrested 
for arson immediately after the fire 
& kept in custody, or under bail, for 
six months, when he was acquitted , 


a 





























Page 





2718. Add. Annotation :—Consd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


Vol. XXIX.—Insurance. Cases 2718——2907a. 


2767. Add. Annotation :—Refd. Page v. Scottish 


Insce. Corpn. (1929), 98 L. J. K. B. 308. 


2740. Add. Annotution :—Generally, Refd. Lake 
v. Simmons (1926), 95 L. J. K. B. 586. 


Part IV.—Life Insurance. 


2906. Add. Annotation :-—Apld. Looker v. Law | 
Union & Rock Insce., [1928] 1 K. B. 554. | 


2907. Add. Annotation :—Apld. Tooker v. Law 
Union & Rock Insce., [1928] 1 K. B. 554. 


2907a. —~-.|——-On July 10 L. sent to defts. a 
proposal for an insurance on his life, in which 
he stated that he was ‘ now free from serious 

The proposal contained 

this declaration : ‘‘ Tt is hereby declared that 

the above particulars are true, & it is agreed 
that this proposal & declaration shall be the 
contract of assurance.’’ 


disease or ailment.’’ 


basis of the 


& then endeavoured to comply with 
the insurer’s requests for proof of loss. 
When tho adjuster, who had been 
instructed to adjust the loss, leurned 
of the criminal proceedings he had 
stayed his hand :—Held: the insured 
was relieved by reason of necessity 
«& mustake from strict, complance with 
the conditions in the policy as to 
furnishing proofs of loss.~-(lUON tv. 
BrivTisH & WKWuUROPEAN INSCE. Co, 
Lrp., [1928] 3 W. W. It. 545.—CAN. 


PART III. SECT. 10, SUB-SECT. 2. 


m i, ——.]—MATERGIO wv. CANADA 
ACOIDENT & Fire AsSsURANCE Co, 
{[1926) 1 D. L. R. 1002; 58 N.S. QR. 
415.—C N. 

sn. After recovery of Judgment against 
raudway company responsible jour fire — 
9 dw. 7, c 32, 8s 9.J-—LBANTING ®. 
WESTERN ASSURANCE Co., BANTING 
1, LAW UNION & CROWN MORTGAGE Co. 
(1911), 21 Man. L. R. 112.—-CAN. 


so. frpenses of adjuster—Right of 
insurer to deduct.) Morin & CAMPBELL, 
WILSON & Horne, Lrp. ve. WorLD FIRE 
& MARINE INSCE. Co., [1928] 1D... 
1010; [1928] 1 W. W. RR. 7£8.) CAN, 


PART III. SECT. 13, SUB-SECT. 2.—A. 

2749 ii. —--.J—Swirro ow New 
AWALAND INSURANCE Co., LTp., [1927 | 
Vii. KR. 2493 48 ALT. TL 182, [1927] 
Argus L. R. 194.—AUS. 


PART Ill. SECT. 13, SUB-SECT. 2.—B. 

Purchaser of property 
subject to morlgaqe-—— Although fire before 
requstration of transfer |}—ROYAL INn- 
NURANCE Co., Lip. v. MYLrus (1926), 
38 COC. L. Re. 477; (1927) Vo La. R. 1.— 
AUS. 

1 ii. -~ Delay in reinstatement — 
Right to claim loss of rent &> profits. |— 
Pursuant to Imperial Acts Applica- 
tion Act, 1922, s. 49, pltf., as a person 
interested in or entitled to buildings 
which had been destroyed by fire, 
requested deft. insurance co. to cause 
the mouey for which such buildings 
had been insured to be laid out or 
cxpended as far as the same would 
go towards rebuilding or reinstating 
the buildings. Deft. failed to comply 
with the request within a reasonuble 
time. Pltf., having established his 
night to compliance claimed to he 
entitled to damages for loss of rent & 
protits occasioned by deft.’s default :— 
Held: the sect. conferred on pltf. no 
right beyond that to have the money 
laid out or expended as far as it would 
go towards rebuilding or reinstating 





in bed. 
On 


bLhe bwidings.—MYLIus 2». ROYAL 
INSURANCE Co., Lrp., [1928] V. L. Wl. 
1263 [1928] Argus L. R. 98.—-AUS. 


PART III. SECT. 15. 


sp. Right to —Moneys made nayable 
to thid party in policy.|— Re WILNEI, 
[1928] 2 D. lL. R. 3896.—CAN. 


PART IV. SECT. 4, SUB-SECT, 1. 

2781 i. Application of statute—Insur- 
ance on own life— For bencfit of another.) 
~-2te MORRIS, HATTER 1. BOWMAN'S 
Buprs. SUPPLIES (Ont.), [1927] 1 
D, L. R. 805.-—CAN. 


PART IV. SECT. 5. 

k i. --—.] Under the Act to secure 
to wives & children the benetit of life 
insurance, RS. O. 1887, ¢. 136, 8. 6 (1), 
as amended by 51 Viet. c. 22, 8. 3, 
& 53 Vict. c. 39, 8. 6. the insured has 
no power to declare by his will that 
others than those for whose benefit 
he has effected the policy or declared 
it to be, shall be entitled to the insur- 
ance money, nor to apportion it among 
others than those for whose benefit 
he has effected the policy or declared 
it to be.—Re GRANT (1895), 26 O. RK. 
120.-—CAN. 

k ii. Insurunce for beneflt of named 
wife & daughter —Death of wife— 


Second wife not desugnated.jJ—l.. was : 


insured by the society for $2,000, 
payable to ‘‘imy wife,’”? naming her, 
‘* one-half,’? & the other half to his 
daughter. Liisnamed wife predeccascd 
him, & he married again. His second 
wife & daughter both survived him. 
He made no change 1n the designation 
of beneficiariss: —//eld-> his second 
wife was entitled to the $1,000 made 
payable to *f my wife.”’—Jte LLOYD & 
ANCIENT ORDER OF UNITED WORKMEN 
(1913), 29 O. L. R. 3123; 590. WN. 
5.—CAN. 

ri. Znsurance for benefit of intended 
unfe—Followed by marriage --Valid. )}— 
Re WYTik, [1927] 2 D. L. Rt. 11615 
60 O. L. It. 323.—CAN. 


sq. Jnsurance for benefit of six 
named children—-Death of three --Altera- 
tion of will.|—A person insured his 
life for the benefit equally of six of 
his children, three of whom died with- 
out issue in his lifetime. By his will 
he altered the shares of the three 
survivors, giving a portion to another 
child & portions to four grandchildren, 
& caused the policies to be cancelled 
& re-issued payable to ‘“ his exors. 
in trust,’’ & died in 1894, while R. S. oO. 
1887, c. 136, was in force :—Held : 
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July 15 defts. replied stating ‘‘ The proposal 
inade by you . . . hasthis day been accepted 
& if the health of the life proposed remains 
meanwhile unaffected, the policy wil] be issued 
on payment of the first premium. ... The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.” 
feel ill, & on the next day a friend filled in a 
cheque for the first premium, which LL. signed 
The cheque was not: sent off till the 
evening of July 24, by which time Ll. was 


On July 21 Ti. began to 


the npportionments to the four children 
were valid, but those to the grand- 
children, while valid as legacies, were 
invahd as against ereditors.~Mcinryris 
rm STILCOX (1398), 29 O. RR. O05 5 affd. 
(1899), 30. O R. 488 —CAN. 


PART IV. SECT. 9, SUB-SECT. 1. —B. 


r i, ——--.] -TORNER ov. BRITISID 
COLUMBIA Muruan BENEFIT ASSOCN. 
(B. C4), 1927} 4. D. T. R. 57, [L927] 
3.W.W. R. 311.--CAN. 


PART IV. SECT. 9, SUB-SECT. 2.-—-D. 


2906 i. Afutterial alteration in health.) 
—A., ufter making a proposal for a 
pohey of life insurance & undergoing, 
on Mar. 8 a medical examination, 
consulted a doctor the next day, & 
ob bin adviee was, on Mar 16, operated 
upon for hydroeele. On Mar, 15 the 
promium had been paid & a provisional 
receipt given, & on Mar. 20 the co.’s 
accopLance of the risk was posted = A. 
dicd from hoart failure on Mar wt :—- 
Lfeld: (1) non-disclosure of any 
material circumstances arising aft any 
Moment betweon the proposal & the 
complotion of the contract avoided the 
contract; (2) the consultation on 
Mar. 9 & tho operation were material 
facts, which A. ought to have com- 
municated to the co-—WALL a 
SOUTHERN CROSS ASSORANCE Co., Lirp,, 
(1927) N. Z Ja RR. 106. N.Z. 


PART IV. SECT. 10. 
sr. Lapse—Whether policy resus- 
cilated,.}] —BIRKETr v. NORTHERN Ih. 
AsSs’cE Co., [1927] 4 D. L. RK. 91; 60 
O. L. Tt. 666.—CAN. 


PART IV. SECT. 11, SUB-SECT. 1. 


2920 vii. Cheque 
accented subject to completion of applica- 
tion for restoration—Alleged ware of 
condition.| -ROsS tv. LMPIERIAL LIF 
Assck, ©o.. Lip. (Alta), [Paes] 3 
W.W. RR. 593.—-CAN. 

bi. Indebtedness ecceedingy reserve 
value-—Termination of policy.) - 'Thas- 

wv. SUN Lire ASSURANCE Co. OF 
CANADA, [1927] 2D. Ll. R. 5025 60 
O. L. R. 201.—CAN. 


PART IV. SECT. 11, SUB-SECT. 5.-—A. 


ai. —-- Death in garaye—Deceaused 
working on motor vehicle while engine 
running—Deceased aware of danger from 
so dowg.|—Held: on the evidence 
it was a case of suicitte—LANG SHIRT 
Co.’s TRUSTER v. LONDON L. INS, Co., 
[1927)3 D.L. i. 89; 60 O. L. RR. 476; 
revad., (1928) 2 D. L. ft. 419; 62 
O. L. K. 83.—CAN. 
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Cases 2007a—3052a. ENGLISH AND EMPIRE DiaEest SUPPLEMENT. 


seriously ill with pneumonia. On July 26 
defts. received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured :— 
Held: (1) the acceptance of the proposal by 
defts. was madc in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled ; 
(2) since contracts of insurance were con- 
tracts uberrime fidei, there was a duty of 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a material change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect) themselves.—LOOKER 
v. LAW UNION & Rock INSURANCE Co., LTD., 
[1928] 1 K. B. 554; 97 L. J. K. B. 323 3 137 
L. T. 648; 43 T. L. R. 691. 


293724. Application of bonus to revive policy. | 
—-ROWAN v. ATLAS ASSURANCE Co., LYb. 
(1928), 72 Sol. Jo. 285. 


2988. Add. Annotulion :—-Mentd. Fisher v. Walters 
(1926), 90 J. P. 195. 


2939. Add. Annotation :—Distd. Newsholme Bros. 
v. Road Transport & General Insce. Co.. 
[1929] 2 K. B. 356. 


2950. Add. Citations :—[1927]1Ch.55; 951L. J. Ch. 
434; 135 L. T. 558; 42 T. L. H. 504, C. A. 
Add Annotation :—Refd. Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 

2954. Add. Annotation :—As to (1) Distd. Royal 
London Mutual Insce. Soc. v. Barrett, [1928] 
Ch. 411. 

2962a. .|—An assurance co. issued a 
policy containing the following condition : 
‘* 5. Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, & the policy shall remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfactory proof of which 
will be required, provided notice thereof in 
writing shall have been received & admitted 
by the directors at least one month prior to 
the date of death.”’ The co. advanced 
moncy to the assured on a mtge. of leasehold 
property & on assignment to them of the 
poy by way of security. It was provided 











y a clause in the mtge. that the co. should | 
satisfy themselves primarily out of the policy | 
money. The assured committed suicide, &' 
the co. commenced an action against his | 
extrix. for the purpose of enforcing their ' 


security :—Held: upon the true. con- 
struction of clause 5, the expression “ third 


PART IV. SECT. 18, SUB-SECT. 1.—A. 


o i. ——_—— For mortyage—Sub- 
rogation.}-——SIMPSON ©, CHAMBERLAIN, 
[1923) 2 D. L. R. 1033; 33 Man. L. Rh. 
81; [1923] 2 W. W. R. 99.—CAN. 


co ii. ——__ To non-preferred bene- 
ficiary — Validity.|)—-Re MURPHY 


(P. E. I.), [1926] 4 D. L. R. 1136.— 
CAN. 


PART IV. SECT. 18, SUB-SECT. 1.—E. 


tet 


m i, —— 
(1926), 59 O. L. R. 392.—CAN. 


parties’? did not include the assurer, & the 
co. was entitled to proceed to enforce the 
security. against the leasehold property, & 
the policy was void.—RoOYAL LONDON 
Mutual INSURANCE SOCIETY v. BARRETT, 
[1928] Ch. 411; 97 L. J. Ch. 177; 1389 L. T. 
208; 44 T. L. R. 363; 72 Sol. Jo. 240. 


29638. Add. Annotation :—Mentd. Re Wethecred, 
Ex p. Salaman, [1926] Ch. 167. 

2966. Add. Annotation :—Consd. Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 


2969. Add. Annotations :—Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. Refd. James 
v. British General Insce., [1927] 2 K. B. 811; 
Perrin v. Dickson (1929), 98 L. J. K. B. 683. 


2993a. Extension of period of policy by insured— 
Effect of.|—By an insurance policy dated 
Aug. 18, 1925, an assurance co. agreed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
before July 31, 1926. The assured assigned 
the benefit of the policy to deft. In July, 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1926, 
& this extension was given effect to by 
indorsing on the policy a declaration “ that 
the sum assured shall be payable in the 
event of the death of the life assured on or 
before Oct. 31, 1926.” No assignment was 
ever made of the benefit. of this extension. 
The assured died on Oct. 1, 1926 :—Held: 
(1) the extension of the period of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which the benefit ‘was vested in 
deft., & she was entitled to recover the policy 
money by virtue of the assignment to her of 
the policy : (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for the 
benefit of de&. & as trustee for her, & deft. 
was, on that ground, entitled to the policy 
money.—ROYAL EXCHANGE ASSURANCE v. 
Liopr, [1928] Ch. 179; 97 L. J. Ch. 153 ; 138 
J.. T. 446; 447. L. R. 160; 72 Sol. Jo. 68, 
©. A. 

8050. Citations :—For ‘“‘ Ex p. LANCASTER ”’ read 
** Re JACOB’S ESTATE, LANCASTER v. GASELEE, 
Kix p. LANCASTER.”’ 

3052a. -.|—The grantee of an 
annuity effected a policy on the life of the 
grantor, at his own expense. The grantor 
had a power of redemption on payment of 
£2,500, & it was provided that in case the 
grantor should, ‘‘ at the time of making such 
repurchase,’ by notice in writing ,clect to 
take the policy, the grantee would assign 
to him any policy ‘‘ then vested’ in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. The policy became valuable, 
& the grantor gave the month’s notice of 
repurchase, & declared his election to take 
the policy :—Held: (1) the grantee had no 
right afterwards to surrender the policy for 
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PART IV. SECT. 14, SUB-SECT. 2.—B. 


sa. Deposit with insurers as 
collateral security 
Protected nolicies— Pro 
tected fund primarily liable.}—Re Hor- 


LAND; Ex yp. HOLLAND (1928), 28 
Re BENJAMIN 8. H. X.8. . 369; 45 N.S. W. W.N, 


QT 


his own profit. Semble: (2) although he 
might have let the policy drop, he was not, 
at any time, entitled to surrender it for his 
own.—HAWEINS v. WoopngaTr (1844), 7 
Beav. 565; 8 Jur. 748; 49 BE. R. 1185. 
3052b. Contract to redeem annuity—-Whether 
insurance policy included.|—MiLwarRD v. 
pene (1836), Donnelly, 51; 47 E. BR. 220, 


3052c. Annuity not redeemed by grantor.]— 
Upon the exccution of a mtge. from A. to B. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. LB. paid all the 
premiums on the policy till A.’s death :— 
Held: B. was entitled to receive the policy 
money from the assurance co. & the bonuses 
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Cases 8052a—3157b. 


payable in respect thereof.—BASHFORD Uv. 
CANN (1863), 33 Beav. 109; 9 L. T. 48; il 
W. R. 1037; 55 B. RB. 308. 

Annotation :— Refd. Preston v. Neele (1879), 12 Ch. D. 760. 


8066. Add. Annotations :—Consd. Roya] Exchange 
Assce. v. Hope, {[1928] Ch. 179. Refd. Smith 
v. Wood (1928), 139 L. T. 250. 


8091. Add. Citations :—95 L. J. Ch. 195; 
L. T. 374. 

8097. Add. Annotation :—-Generally, Refd. Trede- 
gar v. Harwood (1927), 44 T. L. R. 17. 

3104. Add. Citation :—134 L. T. 557. 


Add. Annotation :—Refd. Buerger v. New York 
Life Assce. (1927), 43 T. L. R. 601. 


3128. Add. Annotutions :— Consd. Home & Colonial 
Insee, v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. Reftd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 
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: Insurance against Liability 


for Accidents to Third Persons. 


8139. Add. Annotation :—As to (2) Apld. News- 
holme v. Road Transport & Gencral Insce. 
[1929] 2 K. B. 356. 


3141. Add. Annotation :—Apld. Roberts v. Anglo- 
pa Insce. Assocn. (1927), 96 L. J. K. B. 

8144. Add. Annotation :—As to (1) Apprvd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


3148. Add. Annotation :—-Generally, Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 

3155. Add. Annotation :—-Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 

3157a. **In charge of any vehicle.’’]|—By 
a policy of insurance against death by 
accident the insurers undertook to pay £250 
in case of death, ‘if the reader while a 





pedestrian in a public thoroughfare be hilled 
by accidental impact with a moving vehicle,”’ 
provided that “ the reader be not. at the time 
of the accident in charge of any vehicle.’?’ An 
insured person, who was riding a bicycle, got 
off at the foot of a hill, & having pushed it 
some way, stopped to speak to another man 
& stood holding his bicycle, & an unattended 
motor-car came running down the hill & 
struck the insured person & caused his death : 
—Held: the word ‘“ vehicle”? included a 
bicycle, & as the deceased man was ‘in 
charge of ” the bicycle within those words in 
the policy, the insurers were not hable.— 
HARPER v. ASSOCIATED NEWSPAPERS, LTD. 
(1027), 43 T. lL. R. 331. 

8157b. S. #7. WIANSFORD v. LONDON EXPRESS 
NEWSPAPER, LTD. (1928), 44 T. L. R. 349 ; 
72 Sol. Jo. 240. 


PART IV. SECT. 15, SUB-SECT. 2. 


ni, —— Applicaton for declaration 
as to—W’ho may apply—Ontario Insur- 
ance Act, 1924, s. 154 (2).J—Re TURNER 
& CANADIAN ORDER OF FORESTERS, 
[1926] 4D. L. R. 793; 59 O. L. R. 


348.— AN. 


sq. Production of grant of probate— 
Necessity for.J—NATIONAL LIFE INSUR- 
ANCE Co. v. McCouUBRAY, [1926] 2 
can, R. 650; (1926] 8S. C. Rh. 277.— 


PART V. SEOT. 1, SUB-SECT. 4.—A. 


8158 iv. -}— MACGINN v. Ft- 
DELITY & CASUALTY Co. OF NEW 
YorK, [1928] 3 D. L. R. 814.—CAN. 

at. Newspaper wnsurance—Finality of 
adjudication as to next of kin.)}—Held : 
it was a condition precedent to pays 
ment, that the person claiming should 
produce the decision of the proprietors 
of the paper that he was t 
kin of deceased.—LAW tv. NEWNES, 
poo 21 HR. (Ct. of Sess.) 1027.— 





es. (pees a d 


Sv. eceased 
left three brothers & a aister, & the 
editor adjudged the sister next of kin 
& paid the money to her :—Held: 
the brothers had no right to share in 
the sum so paid.— HUNTER v. HUNTER 
(1904), 7 F. (Ct. of Sess.) 136.—SCOT. 


sw. Condition against second insur- 
ance---Life insurance policy promding 
for partial prenayment for disability \-— 
SoutTn BRiTisitt INSURANCE Co., LTp. 
we. WILLIAM BARCLAY NICOL, [1928] 
S. R. Q. 53; 22 Q. J. P. 1.—AUS. 


sx. Flusbund c& urfe covcred —Both 
killed in sume accident—Whether lia- 
bility limited.J}—A policy of assurance, 
whereby the assurer indemnified the 
assured against certain risks with 
respect to his motor car & accideuts 
arising out of use of the motor car, con- 
tained a clause reading: ‘‘ Accidents 
to owner. This policy covers the 
assured & the assured’s wife against 
personal accidents occurring to them- 
sclves while riding in, mounting, or 
dismounting from, any motor car to 
the following extent, & subject to the 
limita as sot. forth :—(a) Death.—The 
underwriters will pay to the assured's 
exors., administrators or assigns the 
sum of £1,000 in the event of death.” 
The deccased & his wife were both 
killed in a collision between the 
assured’s motor car & a train :—/J/eld : 
the risks assured against were the 
death of the assured & his wife, but 
that the policy was limited in amount 
to one sum of £1,000.—e CaireE, 
PUBLIO TRUSTEE v. Hoop, [1927] 
8S. A. 8S. R. 220.—AUS. 


sy. Defence to claim by insured— 
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Breach of law.\-—An insured under an 
accident insurance policy accidentally 
discharged oa shot-gun into his foot 
with the result that the foot had to 
be amputated. To an action on the 
policy the insurers set up the defence 
that the accident occurred while the 
insured was breaking the law by 
hunting & shooting ducks out of season 
In violation of gratory Birds Con- 
vention Act (Dom.) & Game Act, 1924 
(Sask.), & by carrying a loaded shot- 
gun in an automobile contrary to the 
Jatter Act:—Held : while the insured 
may have hunted ducks during the 
day of the accident, he was not in 
the act of doing so when he shot. bim- 
self, the hunting being then over & 
abandoned; the evidence was in- 
sufficient to justify «a finding that the 
gun was being carricd loaded in 
the automobile.-—WESTERN FINANOF 
CorPpNn., LTD. v. LONDON & LANCASHIRE 
GUARANTEE & ACCIDENT CoO. OF 
Canara, [1928]3 D. L. R. 692; [1928] 
2 W. W. R, 454.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.—B. 

8161 v. -J]—Pitf. was 
insured with deft. co. under a policy 
which provided, inter alia, that if he 
sustained the loss of a foot, caused 
directly & solely by violent, accidental, 
external & visible injury, he should be 
entitled icreceive £250, subject how- 








Cases 3176—38210. 


3176. Add. Annotation :—Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 


L. J. Ch. 434. 


3194a. ——- ——-.]—_JameEs v. British GENERAI 
INSURANCE Co., No. 3214a, post. 


C, C, 316. 


3200. Add. Annotation :—-Refd. Koskas v. Stan- C. A. 


dard Marine Insce. (1926), 42 'T. L. R. 692. 
Condition against acting to detriment 


3202a. 





3205b. 





3205. Add. Annotation :—Apld. Wales v. 
Trades Employers’ Assocn. (1928), 21 B. W. 


ee 
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3205a. S. P. WALES v. IRON TRADES EMPLOYERS’ 
Assocn., Lrp. (1928), 21 B. W. C. C. 316, 





-.|—A workman was 


3203a. Insurer 


et ee 


ever, to the condition that the pohcy 
d not cover mjunes arising from 


of insurer—Failure to raise defence of 
diplomatic privilege—By order of diplomatic 
superior.|—Deft., who was First Secretary 
of the Peruvian Legation, took out a policy 
of insurance against legal liability to members 
of the public in connexion with the 
driving of his motor-car, the policy providing 
that ‘“‘the assured ... shall not in any 
way act to the detriment or prejudice of the 
(insurance) co.’s interests,’’ & that ‘‘ the co. 
is entitled to take absolute control of all 
negotiations & proceedings.” Pltf. brought 
an action for personal injuries against deft., 
& the latter served on the insurance co. a 
third-party notice claiming an indemnity. 
An appearance without protest was entered 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft. to raise the 
plea of diplomatic immunity, no such plea 
was inserted in the defence. The jury found 
a verdict for pltf. for damages. & the insurance 
co. repudiated liability on the ground that 
deft. had broken the conditions of the policy 
by insisting that the plea of diplomatic 
immunity should not be raised :-—Held: the 
privilege of diplomatic immunity was waived 
by the entry of appearance without protest, 
& as deft. was bound to obey the direction 
of his Minister there was no breach of the 
conditions of the policy, & deft. was entitled 
to the indemnity claimed.—DIcKINSON v. 
DEL SOLAR (1929), 45 T. 1. R. 637. 
defending claim-— Claim not 
covered by policy—-Repudiation——Estoppel. |—- 
ETcrreLLs, CONGDON & Muir, Lrp. v. EAGLE 
STAR & BRITISH DoOMINIONS INSCE. Co., 
Lrp. (1928), 72 Sol. Jo. 242. 





— 
— a: 
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the day following the accident by 
exhibiting to him the letter from the 


employed by a co., which went into liquida- 
tion, & ceased to carry on business. The 
co. were insured at the time of an accident 
to the workman with an assocn., whose arts. 
formed the contract of insurance. By the 
arts. the assocn. undertook liability if com- 
pensation became payable for more than six 
months, so long as the insured co. remained 
a member of the assocn. Membership was 
to cease if the co. went into liquidation, or 
ceased to carry on business. The workman 
having applied for an award of weekly 
compensation as against both his employers 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him :—Held: on the contract, 
the undertaking of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once & for all, but merely indemnified the co. 
during its continuance of membership, & 
membership having ceased, the contract of 
insurance lapsed, & the assocn. was under no 
liability to the workman.—HINDMARCH v. 
CARTERTHORNE COLLIERY, LID. & DURHAM 
COLLIERY OWNERS’ MUTUAL PROTECTION 
Assocn. (1928), 21 B. W. C. C. 44, C. A. 


aan :— Consd. Z?e Bebside Coal Co. (1929), 45 T. Li. BR. 
3206. Add. 


Annotations :—-Distd. Hindmarch v. 
Carterthorne Colliery Co. & Durham Colliery 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. GC. C. 44. Consd. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
C. C. 316. 


3210. Add. Citation :-—-95 L. J. K. B. 25. 


Add. Annotations:—As to (1) Distd. Hind- 
march v. Carterthorne Colliery Co. & Durham 


from the C. Co., & for an order tor 
payment. The C. Co. admitted that 


provoked assault, fighting or breach of 
the peace. During a family dispute 
pltf. was threatening his brother with 
an iron bar, when he was designedly 
shot. in the leg by his father, & as the 
result of the injury his foot had to 
be amputated. The father was con- 
victed of unlawfully wounding :-— 
Held : the injury was accidental! witbin 
the pohey, but that it was the result 
of a provoked assault, & pltf.’s claim 
therefore failed.— GRANT v. SOUTHERN 
ROSS AHKSURANCH COo., Lrp. (1927), 
30 W. A. L. ht, 65.-—AUS., 
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n i. ———- —— “‘ Business of farmer ”’ 
—Whatis.}-—-CaRrR v. GUARDIAN ASSUR- 
ANCE Co., LTbp. & CRACKNELL & CRIMP, 
{1928] N. Z. L. R. 108.—N.Z. 

n ii. ——- Notice to ugent—Whether 
compliance with condition i policy. }— 
In an action against deft. co., pltf. 
claimed indemnity against a judgment 
recovered against him by one B. on 
account of bodily injuries sustained 
by B. as the result of the operation of 
plit. ’*s motor car. The action was 

ased upon a provision in the policy 
insuring pitf. against legal liability 
for bodily injuries sustained by any 
one in respect of the operation of his 
car. The defence relied upon pltf.’s 
failure to give written notice to the co. 
jn the manner required by the policy. 
Pitf. had notified deft. co.’s agent on 





injured party ’s solr. threatening action 
unless the compensation claimed was 
paid. Evidence was given to show that 
on previous occasions verbal notice 
was given to the agent, & notices so 
given were recognised & acted upon 
by payment of claims :—Held: the 
agent was authorised to uct for the co. 
notwithstanding the provision in the 
policy requiring the insured promptly 
to give written notice to the co.; 
vorbal notice given was sufficient within 
the meaning of the contract & the 
defence of absence of written notice 
failed.— Dunrny v. SCOTTISH METRO- 
POLITAN ASS’CE Co., [1928] 1 D. L. R. 
420; 59 N.S. RR. 476.—CAN, 


sw. Insurer interfering vn litigation— 
Counterclaim asserlcd by insurer's 
solicitors. |—MALLETT v. LUMBERMEN’S 
MurvuaL CaSuaALTy Co., [1928] 3 
D. L. lt. 150.—CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


q i. -~——.}—Pitf., a workman 
employed by the M. Co., was injured, 
& obtained an award for compensation 
under Workmen’s Compensation Act, 
1902. At the date of the nward the 
M. Co. were being wound up. Pit. 
alleged that the C. Co., were liable 
to indemnify the M. Co. against losses 
or liability under the award, & brought 
an action for a declaration that he had 
a first charge upon the money which 
the M. Co. were entitled to receive 











they had issued a policy which was 
valid & subsisting at the date of pltf.’s 
injuries, by which they agreed to 
indemnify the M. Co. against loss for 
damages on uccount of bodily injuries 
suffered withiu the period of the policy 
by any omployee .—Held: pltf. had 
no status to maintain the action.— 
DISOURDI v. SULLIVAN GROUP MINING 
Co. & MARYLAND CASUALTY Co. (1910), 
15 B. C. R. 305.—CAN. 


q ii. —--——,]—-The words ‘‘ Every 
such policy shall provide that the 
insurer shall, as well as the employer, 
be adios liable to any worker insured 
under such policy &, in the event of his 
death, to his dependants, to pay the 
compensation for which an employer 
is liable, & that the insurer shall be 
bound by, & subject to, any order, 
decision or award made against the 
employer of such worker under the 

rovisions of this Act,’’ appearing in 

orkers Compensation Act, 1926, 
gs. 18 (3), mean that when compensa- 
tion has been assessed & awarded 
against the employer, the insurer as 
well as the employer is liable to pay it, 
& that the original proceedings for 
the establishment of the liability must 
be between the worker & his dependants 
on the one side, & the employer on the 
other.— DEVINE v. DEVINE & QUEENS- 
LAND INSURANCE Co., LTD. (1928), 
28S. R. N.S. W. 503; 46 N 8S. W. 
W.N.140.—AUS. 





3214a. —— 


3216a. —--- 


B28 Tae ese 


Colliery Owners’ Mutual Protection Assocn. 
(1928), 21 B. W.C.C.44. Generally, Consd. 

ales v. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. C. 316. 


3218a. S. P. WALES v. IRon TRADES EMPLOYERS’ 


on Lrp. (1928), 21 B. W. C. C. 316, 


3214. Add. Annotations :—As to (1) Folld. James 


v. British Genera] Inscc., [1927] 2 K. B. 3)1. 
As to (3) Folld. James v. British General 
Insce., [1927] 2 K. B. $11. 


-|}—A policy of insurance pro- 
vided that the insurance co. would indemnify 
the assured against all sums which he might 
be legally liable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage to 
property, where such injury or damage was 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. While the insured 
was driving his motor car a collision took 
place between it & a motor cycle, the result 
being that the driver of the latter vehicle 
was injured, a passenger thereon was killed, 
& both vehicles were damaged. At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. The insured 
was convicted of the manslaughter of the 
deceased passenger. The injured driver 
brought an action for personal injuries against 
the insured, in which he was awarded damages 
& costs, & the insured incurred costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, & in defending himself in the 
police ct. proceedings before his trial. In 
an action by the insured against the co. for 
indemnity against these damages & costs :— 
Held: (1) the policy covered liabilities of 
the insured for accidental bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though gross 
& attended by criminal] consequences 3; (2) the 
policy, by covering these Habilties, was not 
void as against public policy, & the insured 
was entitled to the indemnity which he 
claimed.-- JAMES v. BRITISH GENERAL IN- 
SUKANCE C'o., [1927] 2 K. B. 311; 96 Tu. J. 
K. B. 729; 1387 L. T. 1563 43 T. L. R. 354 ; 
71 Sol. Jo. 2738. 

--—.| —JAMES v. Bririsit GENERAL. 
INSURANCE Co., No. 3214a, ante. 





3216b. Protection against criminal consequences. | 


---JAMES v. BRITISH GENERAL INSURANCE 


Co., No. 3214a, ante. 


Actual driver also insured— 
Ratable contribution.]—G. took out with the 
M. co. a motor car insurance policy covering 
himself & any friend driving with G.’'s 
consent, & providing as following: ‘* Con- 
dition 6. The extension ot the indemnity to 
friends or relatives of the insured is con- 
ditional upon such fmend or relative being 
a licensed & competent dmver & not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by _ this 
policy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 
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a ratable proportion of any sum payable in 
respect thereof for compensation.” L., G.’s 
brother-in-law, took out with the G. co. a 
similar policy, providing that ‘‘ insured will 
also be indemnified hereunder while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance 1D 
respect of such other car whereby insured 
may be indemnified,” & that ‘‘ if at the time 
of the occurrence of any accident, loss or 
damage there shall be any other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage.”’ 
While L. was driving G.’s car with G.’s con- 
sent it had a collision, & L. had to pay damages. 
G., as trustee for L., claimed against the M. 
co., & L. on his own behalf claimed against 
the G. co.:—Held: in each policy the pro- 
vision as to ratable contribution qualified 
the preceding clause, & each co. was liable to 
pay claimants half the amount claimed.— 
GALE v. Moron UNION INSURANCE Co., LTD., 
Loyst v». GENERAL ACCIDENT Fink & LIFE 
ASSURANCE Corpn., Lrp., [1928] 1 KK. B. 
359; 96 L. J. K. B. 1993 188 T.. T. 7125 438 
T. LL. R. 153 70 Sol. Jo. 1140. 


3217b. Action by repairer against insurers for 


repairs—Right of insurers to be subrogated 
to owner’s rights against repairer.|—In an 
action by the repairer of a motor car against 
an insurance co. for repairs executed at their 
request, the co. contended that they were 
entitled to set-off, on the principle of sub- 
rogation, the claims of the assured, the 
owner of the car, against the repairer, who 
had been driving the car on the occasion of 
w® collision. The insurance co. had com- 
menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certuin claims of the assured 
under the policy in regard to third party risks, 
etc., were still unsettled :-—Held: the fact 
that these claims were then unsettled pre- 
vented the imsurance co. from being sub- 
rogated to the owner’s rights against the 
repairer, & the co. were not entitled to rely 
on these as a set-off to the repairer’s claim.— 
Paar v. ScorrisH INSURANCE CORPN., 
FORSTER v. PAGE (1929), 98 L. J. K. B. 308 ; 
sub nom. PAGE v. ScorrisH INSURANCE 
Corpn., Forster v. Paar, 140 L. T. 571 

45 T. lL. R. 250; 73 Sol. Jo. 157; 34 Com. 
Cas. 236, C. A. 


3217c. Condition as to. efficient condition of 


vehicle.j— The claimants were the holders of 
a policy by which resp. co. had undertaken 
liability for damage caused by or to a motor 
car. The policy contained a condition that. 
‘‘ the insured shall take all reasonable steps 
to maintain such vehicle in elficient con- 
dition.” & it provided that the observation 
of the conditions should be a_ condition 
precedent to the liability of the co. The 
claimants removed the foot-brake from the 
vehicle, leaving only a hand-brake, & in this 
state of affairs the vchicle caused damage, 
& was itself damaged, in an accident, but the 
exact cause of the accident could not be 
ascertained :—Held: the condition was a 


Cases 8217c—3289. ENGLISH AND Empire Diaest SUPPLEMENT. 


condition precedent, & as it had been broken 
the co. was not liable on the policy.— | 


JONES & JAMES v. PROVINCIAL INSURANCE 
Co., Lrp. (1929), 46 T. L. R. 71. 


Part Vil.—Insurance against Burglary and Theft. 


3252. Add. Citations :—affd., [1927] A. C. 140; 
136 L. T. 263; 43 T. L. R. 46; 70 Sol. Jo. 
1111; 32 Com. Cas. 62, H. L. 


8256. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


3257. Add. Annotation :—-Generally, Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 

3258. Pei Citations :—revsd., [1926] 2 K. B. 51; 
95 L. J K B. 586; 135 L. T. 129; 42 T.L. BR. 

31 Com. Cas. 271, 

O. A. 3 revad., [1927] A. C. 487; 96 L. J. K. B. 

187 L. T. 233; 43 T. L. R. 4173 71 Sol. 

Jo. 369; 33 Com. Cas. 16, H. L. 


425; 70 Sol. Jo. 584 ; 


621; 


exchange through theft & any other loss 
whatsoever through theft or other dishonesty. 

During the currency of the 
induced by false representations to discount 


olicies pltf. was 


certain bills of exchange. The bills were dis- 


3260a. ‘‘ Dishonesty ’’—Discounting bills of ex- Q5. 


change 


subsequently dishonoured.}| — Pitf. 
was insured by two policies, subscribed by 
deft., against loss or deprivation of bills of 


honoured, & pltf. brought an action on the 
policies on the ground that he had suffered a 
loss through having dealt in the bills. 
contended that the above provision in the 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- 
session of documents :—Held: 
was caused by dishonesty within the policy.— 
WASSERMAN v. BLACKBURN (1926), 43 T. L. R. 


Deft. 


pltf.’s loss 


3269. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


Part VIll_—Other Kinds of Insurance. 


3279a. -——- To be used only for commercial 

traveling--Damaged whilst carrying pas- 
a statement in a proposal 
form that a motor car was to be used only 
for commercial travelling was a statement 
descriptive of the risk covered by the insur- 
ance, & the insurers were not liable for an 
accident which happened while the motor 
car was being used to carry passengers, 
carrying passengers not being within the 


sengers.| —Held : 


PART VI. SECT. 1. 


3220 iii. S. 2’. VicTrory wv. SAs- 
KATCHEWAN GUARANTEE & FIpELIrTy 
Co., LTn., oe 3D. L. R. 617 i heat 
2 WwW. Ww. O77: 21 Sask. Ll. 5513 
varied, 088, 2 Db. L. lh. aud: T1oaRi 
S. C. R. 264.—CAN. 


PART VI. SECT. 8. 
32338 iii. — 
RURAL MUNICIPALITY OF KNFIELD 0, 


LONDON QUARANTER & AUCIDENT Co. 














LIvD. (Sagk., ), 11926] 4b. ih. R. 37: 
[1926] 2 W. W. FR. 737.—CAN. 

3233 iv. —-~-,J-- 
GRAIN CLAIMS BUREAU, LYp. v. 


CANADIAN SURETY Ovo. (No. 2), [1927] 
3W.W. 1.13537 Man. L. R. 76: rervad., 
[1928] 1D. 4b. ht. O77: [192811 W. W. R. 
268; 37 Man. L. KR. 235.—CAN. 

3243 i. Embezclement—Cominitted 
utthin twelve months prior to notice of 
discover y—W hat amounts to.|-—-LONDON 
GUARANTRE & ACCIDENT Co., LTD. v. 
Crry oF HALiFax, [1927] 1 D. L. R. 
1129; [1927] S. C. R. 165.—~—-CAN. 


PART VII. SECT. 1. 


3248 i. Commencement of rish —Cover- 
ing note issued by broker—Loss before 
issue of policy—Broker not liable as 
aah del aga pas v. BENNIE S. COHEN 

& Son (N. W.), LYp. 8 27 
g R. ve Ww. 29; 44N.S. W. W.N., 


PART VII. SECT. 2. 


sa. i gr from “ safe or vault 
dule.’’"}—Where money 

stolen by. hunger was, at the time of 
the burglary, in a vault so described, 
but was not in the safe in the vault: -— 


Held; the assurance was not confined 
to money in the safe.—WoOoDWARD’S, 
LTp. v. UNITED STATES FIDELITY & 
GUARANTRE Co., [1927] 2 D. L. R. 126; 
[1927] 1 W. W. R. 529; 38 B.C. R. 
171.—CAN. 

PART VIII. 


i. —-— Misstatements in pronosul— 
We head amount to.J—A motor vehicle 
in the possession of the purchaser 
nnuder a hire-purchase agreement was 
destroyed by fire. An action was 
brought by the two parties to the hire- 
purchase agreement under a _ policy 
issued in the names of both parties. 
Defts. pleaded that all benefit under the 
policy had been forfeited through 
misstatements 1m the proposal. The 
proposal began “lo we, the under- 
signed desire to insure n vont motor 
vehicle.’’?’ After the wor ** owner’s 
full name,” was written the names of 
both pitts. = for their respective: rights 
& lnterests.”” The question ‘ Have 
‘ou over made a claim against any 
nsurance co.’* was answered ‘ No. 
The proposal was signed by only ono 
pltf. though pltf. who signed the 
proposal had nover made a claim, the 
other had done so :—Jileld; a non- 
suit, on the ground that the evidence 
proved the plea, should be sot aside.— 
MEYERS & PADDINGTON MOTOR SKR- 
VICE, LTD. a DALGETY & Co., LTD. 
(1926) 26 S. R. N.S. W. 195; 43 
S. W. W. N. 39.—AUS. 
ier .J—A proposal 
for the insurance of a motor car con- 
tained the question, ‘* Has any proposal 
for insurance, or any policy ever been 
withdrawn, declined or cancelled ? ”’ 
Pitf.’s answer was “‘ No.” Pitf. had 
held a policy over the car with another 











description.— ROBERTS v. ANGLO-SAXON IN- 
SURANCE ASSOCN, (1927), 96 L. J. K. B. 590 ; 
137 L. T. 243; 43 T. L. R. 359, C. A. 

3282. Add. Annotation :—Refd. Lake v. Simmons, 
[1927] A. C. 487. 


3288. Add. Annotations :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179; Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 


3289. Add. Citation :—95 L. J. Ch. 24. 


co., but by arrangement, & to oblige 
pitf., this policy had been terminatod : 
—Held: the word ‘* cancelled ’’ meant 
the determination of the policy by 
the unilateral act of the co., & the 
termination of the policy by mutual 
arrangement did not amount to a 
cancellation, & the answer to the 
question in the proposal was true.— 
WILLCOOKS v. NEW ataNy INSUR- 
ee Co., [1926] N. Z L. R. 805.— 


-.J—Held: a 
statement that tho motor car insured 
was a hew one, whereas in fact it was 
a second-hand one, was a material 
representation which avoided the 
Bins, do. th », GLOBE & RUTGERS 

Ins. Co., [1927] 1 D. L. R. 435; 59 
N.S. RR. 81. Sat 





iv 
drink —_-W hether assured pote to 
recover—Construction of policy. |—BAlI- 
pee v. TEC na. Co., LTD. 
(1927), 48 N. L. R. 467.—S. AF. 


gE Y. Insurance not to be effective 
until payment of emium—Far ure to 
pay premium.|—Held: the insurance 
co. was not entitled to sue the assured 
for a short period premium, as the con- 
tract was not complete ot the 
penian was paid & accepted, & the 
anding over to the assured of the 
policy containing the proviso did not 
amount to a waiver of the condition.— 
Souts BRITISH INSURANCE Co., LTD. 
v. ale hy (1928), I. L. R. 52 Bom. 


g ei: Amount recoverable. }-—On 
an appraisal of the value of an automo: 
bile which has been stolen & destroved 








Vol. XXIX.—Insurance. 


Cases 3318—3398. 


Part IX.—Wagering Policies. 


3318. Add. Annotation :—Refd. Hoff Trading Co. 
v. De Rougemont (1929), 34 Com. Cas. 291. 


3330. Add. Annotations :-—Refd. Weddle, Beck v. 


Hackett, 


[1929] 1 K. 
Ellesmere ov. 
Kennedy v. Thomassen, [1929] 1 Ch. 426. 


B. 321. Mentd. 


Wallace, [1929] 2 Ch. 1; 


Part Xl.—Mutual Insurance Associations. 


3366. Add. Annotations :—Refd. 
& Steel Co. v. Invernairn, [1927] W. N. 277. 
Mentd. I. R. Comrs. v. Westleigh Estates Co., 
I. R. Comrs. v. South Behar Ry., I. R. Comrs. 
v. Eccentric Club (1925), 12 Tax Cas. 657; Re 


Dominion Iron 


Debtor (No. 3 of 1926) (1926), 135 L. T. 689; 


Frost v. Caslon, Frost v. Wilkins, [1929] 
2 K. B. 188; Manchester Corpn. v. Buttle, 


[1929] 2 Ch. 390. 
3867. Add. Annotation :—Refd. 


Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. C. 281. 
3368. Add. Annotations :—Refd. Cornish Mutual 

Assce. v. I. R. Comrs., [1926] A. C. 281; 


Greenberg v. Cooperstcin, (1926] Ch. 657; 
Re United General Commercial Insce. Corpn., 
[1927] 2 Ch. Sl. 
I. Rh. Comrs. v. South-West Lancashire Coal- 
Owners Assoen. (1926), 1385 L. T. 673. 


3396. Add. Annotation :-—Refd. Brown v. Harrison 
(1927), 96 L. J. IK. B. 1025. 


Mentd. Thomas v. Evans, 


| $397. Add. Annotation :—Consd. Brown v. Harrison 


(1927), 96 L. J. K. B. 1025. 


8398. Add. Annotation: -Refd. Brown v. Harrison 
(1927), 98 L. J. K. B. 1025. 





by fire, the fact that the sound value 
& the replacement value are found to 
be the same is not error on the face 
of the award, but is only another way 
of saying there was a tota! loss.-— 
SEARLE v. ALLIANCK INSURANCE Co 
(No. 3), [1926], 4 D. L. R. 1173: 11926) 
ae W. RK. 563; 36 Man L R 110 — 





g vii. Condition that car not 
operated by assured’s son—-Car driven 
at son’s request—Son present.J—A 
policy of insurance upon a motor car 
contained a term that it was not 
covered if the car was ‘“‘ operated ” 
by assured’s son (naining him). The 
car was taken out by the son without 
assured’s consent, & against his express 
prohibition, & was destroyed by fire 
upon a highway. The fire occurred 
when the car was being driven by a 
friend of the son, at the son’s request, 
the latter being in the car with the 
driver :—Held: the son was still 
7 Spore ae ”» the within the 
prohibitive term, & an action by the 
assured upon the policy was dismissed. 
—O’REILLY v. CANADA ACCIDENT & 
Fimg Ass’cE Co., [1928] 4 D. L. KR. 


car 


416; 62 OL. hi. revsd., 63 


O. L. R. 413.—CAN. 


g viii. —-— After returning from hire 
—ZInsured for “ private personal use.’*| 
—The owner of a motor car insured it 
against loss or damage by fire. Con- 
dition 3 of the policy was that it 
should apply “ only to a car for private 

ersonal use,” & that no liability should 
e ineurred if & when it) was being 
used otherwise: & condition 4 expressly 
excluded liability for loss or damuge 
arising while the car was ‘“ let out. for 
hire.”” The car was normally used in 
a private hiring business conducted 
by the owner, & was only rarely 
employed by him for private personal 

urposes. After returning from a hire 
ate one night it was put in ite garage, 
& was shortly afterwards destroyed by 
tire. The owner made a claim under 
the policy, but the co. denied lia- 
bility :— Held: the co. was not liable, 
in respect that the risk to which the 
car was exposed while in the garage 
was incidental to its ordinary employ- 
ment, t.e. in the hiring business, &, 
accordingly, the loss was one which 
was excluded by the policy.—MURRAY 


654 ; 


875 


», Scorrisn AUTOMOBILE & GENERAL 
INSURANCE Co., LTb., [1929] 8S. C. 49.— 


Gi Condition rendering polecy 
void uf interest passed from insured to 
third party—Ezcept by will or operation 
Of law--Sub-haring from — hirer.}— 
REILLY BRos. v. MERCANTILE MUTUAL 
INSURANCK Co., Lrbp. (1928), 30 W. A. 
L. lt. 72 —AUS. 


PART X. SECT. 1. 


pi. ——- ——.}—fh. v. 1500 CLUB OF 
CALGARY (Alta.), [1926] 3 W. W. fh. 
468: 46 Can. Crim. Cus. 276.—CAN. 

sd, Juscriuminatuon un rates charged— 
Investigation by Superintendent — of 
Insurance under Ontarrvo Insurance Act, 
1924, 8. 262—Josition d& duties of 
Superintendent.J—Re GENERAL ACCT- 
DENT ASSURANCE Co., [1926] 2 D. L. R. 
390; 58 O. L. Rt. 479.—CAN, 


PART XI. SECT. 4, SUB-SECT. 1. 


sf. Provision for lien on ships insured 
jor oportion of losses wineurred— 
Validity.J—Re TUCKER, Hx p. MARINE 
INSURANCE CLUB (1886), 7 Nfld. L. 7. 
123.—NFLD. 


Cases 10—458. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


INTERPLEADER. 
Part I1.—Interpleader in the High Court. 


10. Add. Annolation :--- Apld. Republica de GQuate- 
mala v. Nunez, [1927] 1 K. B. 669. 


42. Add. Annotation :—Refd. The Jupiter (No. 3) 
(1927), 137 L. T. 333. 

88. Add. Annotation :—Refd. Earle v. Hems- 
worth Rh. D. C. (1928), 44 T. L. R. 605. 


105. Add. Annotation :—Mentd. Ellesmere (Earl) 
v. Wallace, [1929] 2 Ch. 1. 

-|—-The sheriff in possession of 
goods under a writ of fi. fa. being served with 
notice of an adjudication in bkpcy. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor obtained 
an order requiring the sheriff to make a 
return to the wrt. Whe sheriff sold the 
goods :—Held : he was entitled to file a bill 
of interpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, entitled to the procecds of the 
sale.-—CHILD v. MANN (1867), L. R. 3 Eq. 
806; 16 L. T. 49. 

178a. Claim of equitable nature.| ~- The shcriff 
having taken in execution goods which 
deft., who was one of the administrators of 
an intestate, had become possessed of under 
a sale from his co-adininistrator, was served 
with a notice from another party, that he & 
others were also entitled to shares in the 
goods, as next of kin to the intestate, & 
that, upon a bill filed by them in the Ct. 
of Ch. deft. had been restrained by injunction 
from selling, mortgaging, or disposing of the 
goods, & that they should hold the sheriff 
answerable for all loss & damage occasioned 
by the seizure :—Held: this was not such a 
claim as entitled the sheriff to apply for relief 
under Interpleader Act, 1831 (c. 58).—- 
RoacuH v. Wriatr (1841), 8 M. & W. 155; 
1 Dow]. N.S. 56; 10 L. J. Ex. 267 ; sub nom. 
RovucwH ». WricuT. 5 Jur. 755. 


Annotations :-— Refd. Bird v. Crabb (861), 80 LL. J. EN. 218; 
Richards v. Jenkins (1886), 17 Q. Bo). 541. 


324. Add. Annotation :-- Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 

433. Sheriff not bound by estoppel affecting 
debtor.|— A sheriff who comes to seize the 


173a. 











PART II. SECT. 3, SUB-SECT. 2.-—- C. 
70 v, — --- —— -.] ~WESTERN CANADA 


tuon = ercditor 


q of assignor—~Lights of 
assiquec.J--On an interpleader issue vt. 


goods of a dcbtor under a writ of execution 
is not bound by an estoppel, which might 
have prevented the debtor himself from 
claiming the goods.—RICHARDS v. JOHNSTON 
(1859), 4 H. & N. 660; 28 L. J. Mx. 322; 33 
L. T. O. 8. 206; 5 Jur. N.S. 520; 157 E. R. 
1000. 
e(nnotation > —Apld. Lichards v. Jenkins (1887), 18 Q. B.D. 
ol. 
443a. -|-—On Aug. 20 the sheriff, under a 
fi. fa. against A., took possession of B.'s furni- 
turein A.’shouse. Both before & after seizure 
B. gave forma] notice to the sheriff that the 
furniture was his, & on the 23rd issued a 
writ in an action against the sheriff for an 
injunction & damages. On the 25th the 
sheriff issued an interpleader suinmons, under 
which an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. & the sheriff 
withdrew from possession on Scpt. 1. B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against 
the sheriff for damages & costs :~-Held: the 
sheriff had not. exceeded the scope of his duty 
in retaining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
applied to the judge, under the interpleader 
order, to dispose of the matters in question 
between him & pltf—AyLwin v. EVANS 
(1882), 52 L. J. Ch. 105; 47 L. T. 568. 
Add. Annotation :-—Refd. Republica de Guat c- 
mala v. Nunez, {[1927| 1 K. B. 669. 

B. Appeal by Claimant (Vol. XXIX., p. 494). 
Note.—Aight to appeal with leave is given by a new 
r. 11 substituted by BR. S. C. (No. 1). 1929, 
454, Add. Annotation :-—Refd. Republica de Guate- 

mala v. Nunez, [1927] 1 K. B. 669. 
455. Add. Annotation :-- Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 


456. Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 kK. B. 669. 








447, 


in the shocs of the assiguor.— RyGus 
ZAWITKOWSKI & Loss, [1928] 1 


LOAN & SAVINGS Co. v. Courr (1877), 
26 Gr. 151.-—CAN. 


PART IJ. SECT. 3, 
C. (a) 

140 i Necessity for notice of claun to 
execution creditor. |—FRASER v. EKSTRON 
Pe) (1900), 7 Terr. L. KR. 1 — 


SUB-SECT. 3.— 


PART II. SECT. 5, SUB-SECT. 1.—C. 


sc. Purchaser from uagent—Whicther 
vendor general agent unthin C. S. C., 
¢. 59.]—Hars v. O'CONNOR (1861), 21 
U.C. R. 251.—CAN. 


sd. Assignee of judgment—-d crecu- 


wherem the clanmant contended that 
a certain judgment, on which moneys 
had been realised under execution, 
had been assigned to him in considera- 
tion of a debt owed hin by the ussignor, 
& deff. in the issue, an execution 
creditor of the assignor, coutended that 
the assignment did vot cover said 
judgment :— Held: for the purposes 
of the issue, the parties were in the 
Same position as if the dispute as to the 
right. to the money was being litigated 
between the claimant & the assignor, 
that is, the claimant could only assert, 
against the execution creditor, what- 
ever claim he might have against his 
assiguor, & the exccution § creditor 
stood, as against the claimant, exactly 


D.L. RR. 5215 [LV28) 1 W. WwW. 1. 332; 
22 Sask. L. RR. 305.—CAN, 


PART II. SECT. 5, SUB-SECT. 4.—C. 


248 i. Necessity for—By claimant—- 
Unless impracticable from  circeum- 
stances. |— NICHOL v. SUUARMAN, [1928] 
3D. L. RR. 292.—-CAN, 


PART II. SECT. 8, SUB-SECT. 4. 
e. On appeal, 11 P. KR. 296 


PART II. SECT. 8, SUB-SECT. 7. 
d (p. 491) i. On anpeal, 11 P. R. 296. 
Rei (1886), 12 O. R. 607.—CAN. 


Vol. XXIX.—Interpleader. Cases 462a—595. 


SuB-sEcT. 3.—SUMMARY DECISION OF DIVISIONAL 464. Add. Annotation :—Apld. Republica de Guate- 
Court (Vol. XXIX., p. 495). maja v. Nunez, [1927] 1 K. B. 669. 


97a, —- ——.|Bovctc : 
NoTE.—See note to Sub-sect. 2, B., ante. i |—BovcicauLt  v 


(1886), 2 T. L. R. 646, D.C. 
462a. With leave.]—Under R. Ss. C., Ord. 57, 503a. Whether’ entitled to costs.|—-MORLAND v. 
r. 11, an appeal lies by special leave from the 


CuHITty (18383), 1 Dowl. 520. 
decision of a judge sitting without a jury on 503b. ——.]—Darps v. Humpnrigs (1835), 1 
the trial of an interpleader issue. —REPUBLICA 


Bing. N. C, 412; 3 Dowl. 377; 1 Hodg. 4; 
DE GUATEMALA v. NUNEZ, [1927] 1 K. B. 669 : 1 Scott, 325; 41. J.C. P. 1013; 131 H.R. 
96 L. J. K. B. 4413 1386 L. T. 7438; 


43 1176. 
I’. L. R. 187; 71 Sol. Jo. 35, C. A. | 503c. ——-.]—Wesr +. Rornernam 
A naiion :—-Mentd. Richardson v. Pachardson, [1927] P. a 


PONSFORD 





(1836), 2 


Bing. N. C. 527; 1 Hodg. 461; 2 Scott, 


Part IIl.——-Interpleader in County Courts. 


595. Add. Annofation :—Refd. Conquer v. Boot, [1928] 2 kK. B. 336. 


PART II. SECT. 11, SUB-SECT. 3.—B. 

556 siv. Eeecpt where 
aceurate division impossible.|—Whule, 
where each party to an interpleader 
issue succecds in part, the rule is that, 
where possible, each should receive that 
portion of the costs which is applicable 
to that part of the issue on which he 
has succeeded, yet, 1n the present case, 
the order of the trial judge that no 
costs should be allowed was held to 
have been the proper one since the 
nature of the case would not allow of 
in accurate division of the costs & 
the order did substantial justice.— 
2YQUS Vv. GAWITKOWSEI & lioss, (1928 | 
iD LR. 52t 3 (1928) 1 W. WwW. aR. 832; 
22 Sask. lia R. 305 —CAN. 








PART III. SECT. 1. 


c i, —-—.]}—EKELLINGTOV vr. ROSA 
(Sask.), 11927] 2 W. W. RR. 309 —CAN. 


d 1. Issues involving under $800.J]— 
The district ct. has jurisdiction in 
ynterpleader mutters where the value 
of the goods does not exceed $800.—- 
KNOX v. SHAW, [1927] 3 D. L. RR. LESS; 
11927) 2W.W. R498: 2b Sask L. R. 
593;8 © BB. R. 3831. —CAN. 


@® i, -— —.J)—A district ct judge has 
no jurisdiction to deal with an ianter- 
pleader issue which brings the title to 


_ land in question, although the Issue is 
' sought as a result of a seizure of land 


877 


by the sheriff under an cxecution under 
a distmect ct. Judgmont. —FARMERS’ 
Muruit HA INSURANCE Co, v. 
Fosrir, (1925) 3 D. L. R. 7463 [1925] 
2W.W.R. 515; 19 Sask. L. R. 587.— 
CAN. 


sl, 7'o set uside bill of sale as fraud on 
creditors.}—In an interpleader issue 
the district ct. has jurisdiction to set 
aside «a bill of sale, on the ground that 
it is wu fraud on creditors, as being relief 
ancillarv to a matter falling within the 
jurisdiction of the et. under District 
Courts Act, K.S.8., 1920 (c. 40), 5. 27. 
-—-KNOX v» SHAW, [1927) 38 D. Le R. 
1185; [1927} 2 W. W. RR. 1945 21 
Sask. GL. R593: 8. BL R 331.- CAN. 


Cases 9a—14la. 


ENGLISH AND EMPIRE Diaest SUPPLEMENT. 


INTOXICATING LIQUORS. 





9a. 


Part |.—Definitions. 


Addition of quinine.|—-Whether the 
addition of quinine to wine 
mixture cease to be a wine within Licensing 
(Consolidation) Act, 1910 (c. 24), so as to 
exempt the scller from holding a justice’s 


makes the 


12. 


licence, depends on the proportion of the 
mixture.—SHARP v. SPARKES (1926), 70 Sol. 
Jo. 1069, D. C. 


Add. Annotation :—-Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


Part I1].—Application for Licenses. 


post. 


92. 


SMETHWICK CONFIRMING AUTHORITY, 
ic p. HOLT BREWERY Co., Lrp., No. 366a, 


Add. Annotation :—Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 1 


136 L. T. 638. 


Part IV.-—Grant of Licenses. 


Apr. 4. 


49. Add. Annotations :—As to (2) Consd. R. v. R. v. 
Southampton County Confirming Committee, 
Ex p. Slade, [1929] 1 K. B. 263. Generally, 
Mentd. Brown v. Dagenham U. D. C., [1929] 
1 K. B. 7387. 

55a. ----~ Whether co-extensive with parish.|— 

140. Add. Annotation :—Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 

141. Add. Annotation :-—Refd. Thomas 7. Newing- 
ton Licensing JJ. (1926), 136 J.. T. 6388. 

144a. -——- - --— Pending hearing of summons 


against applicant.|—-Applts., the licensee & the 
owners of a public- -house, applied to the 
licensing justices on Mar. | for a renewal of 


PART I. 


1 i. ‘ Spirits "—Incelude rum— In- 
land Revenue Act, R. S. C., 1906 (ce. 51), 
- 185.J)—Re fh. v. MOKENZIF ot 

45 Can. Crim. Cas. 144; 58 N. ; 
313.—CAN. 

ei. ** Lujuor.’’)]-— The word * liquor ”’ 
in Liquor Act, 1925, 1921-25, ¢. 43, 
includes ‘f beer’? unless the context 
otherwise requires —- JN.” Crorr, (1924 | 


4D. L. R. 581; $1924) 2 W. W. R. 377: 
60 Can. Crim, Cas. 143; 22 Sask. L Rk. 
525.—CAN. 

e ii. “ Beer “—Counled with “ fluid 


capable of producing antoxication.”’-- 
Liquor Act, 1912. (N.S. W). 8 8, 
defines ‘ liquor ” as meaning & 
including ‘“‘ wine, spirits, beer, porter, 
stout, ale, cider, perry or any spirit uous 
or fermented fluid whatever, capable 
of producing intoxication 7° :— /7cld + the 
words “ wine, spirits, becr, porter, 
stout, ale, cider, perry’ must be 
construed according to their ordimar y 
popular meaning, & the words ** capable 
of producing intoxication ” in the defini- 
tion qualify only the words ‘ any 
spirituous or fermented fiuid what- 
ever.”—RUSSELL vt. GALK eee) 40 
Aus. 587; 45 N.S. W. W.N. 120 
AUS. 


** Residence ’’—Temperance Act 

» 1924 (c. 118)—Liguor Control 
Act ( fan.), is (c. 117).)——R. v. 
HvuBIN [1926] 4 . L. R. 863; [1926] 
2W. W. R. 768 ‘46 Can. Crim. Cas. 


————e 


202; 36 Man. lL. R. 11.— -CAN. 


sb. ——-- - Amendment of 
latter Act by 1926 (c. 28), s. 1.J—-R. v. 
LEVINE, [1926] 3 W. W. R. 550; 46 
Can. Crim. Cas. 342; 36 Man. L. R. 
95. gps 


—-— = 








—_—_ — — ————, jp 


fev ALL. (Man.), [1927] 1 W. We a 6367 : 
48 Can. Crim. Cas. 360. —CA 





sd. Tue. pra. epee. oe ee te a a . 
DRASHCOVICH = (Man.), [1927] 3 
CAN, hk. 40; 48 Can. Crim. Cas. 401. 


--,--R. vo. Whitt (1928), 49 
Can. “ork, Cas. 254.-—CAN. 

k ——-.]——HABERLACK 0. BURR, 
[19 26) a2 1 D. L. R. 252; [1926] 1 
W. W. R. 120: 45 Can. Crim. Cas. 
58; 20 Sask. L. R. 293.—CAN. 

k ii. -——.]}--R. (JOHNSTON) v. BUBI- 
Kitwicz (Sask.), [1926] 4 D. L. R 


715; [1926] 2 W. W. R. 759; 46 
Can. Crim. Cas. 145.—-CAN. 


. vw. CLARK (Sask.) 
45 Can. Crim. Cas. 265; [1926} 
. R. 373.—CAN. 


(1998), 


—.]—R. wv. ROTTERMAN 
cont. 5 (1926), | 47 Can. Crim. Cas, 44.— 


kv. —— am anitaba Temperance Act, 
Cc. Pe 1924 118). }—R. (Eppie) v. 
GRosnzEy, [1 37) 1 DL. R. ne 


Gas, 257; 36 Man. L. R. 249.—CAN. 





the licence, which was due to expire on 
The justices, on the ground that 
summonses were pending against the licensee 
for supplying during non-permitted hours 
intoxicating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 
be held on Apr. 12. 
was convicted on the summonses, & on 


On Mar. 4 the licensee 


—, manent 


k —R. wv. DIGERNESS 
(Sask 11927) ‘4 W. W. R. 689; 49 
Can. Crim. Cas. 185.—CAN. 





The neous. who was fait with 
having liquor in a place other than the 
residence in which she resided, lived 
in a house in which she had five lodgers, 
one of whom was her daughter, & 
another the latter's husband, who came 
there only twice a month. The 
dauchter & son-in-law usually had their 
meals with the accused in the kitchen. 
The other three were not boarders. 
The liquor in question was a case of 
beer which was found on the stair- 
way leading from the kitchen to the 
basement. The magistrate dismissed 
the charge & the Crown appealed, 
contending that the keeping of said 
lodgers & boarders had deatroyed the 
character of the promises as a private 
dwelling-house *’ :—Held: the appeal 
should be dismissed.—R. v. MACKLIN, 
f1928} 4 D. L. . 717; (1928) 2 
W. W. R. 468: 50 Can. Crim. Cas. 171; 
37 Man. L. R. 405.—CAN. 


sg. “ Occupant.”}—-R. v». DIETSCH 
(1928), 49 Can, Crim. Cas. 220.—CAN. 


sh. ‘* Guest.”"}—A non-paying 
of a hotelkeeper may be a fide 

est within Liquor Act, 1925.—R. v. 

ENDERSON (Sask.), [1926] 2 W. W. RB. 
430; 45 Can. Crim. Cas. 378.—CAN. 


est 


149. 
158. 


Union, [1929] 1 Ch. 602; 
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Apr. 12 the licensing justices refused the 
renewal :—Held: the adjournment did not 
amount to a refusal of the renewal.—THOMAS 
v. NEWINGTON LICENSING JJ. (1926), 136 
L. T. 688; 48 T. L. R. 1813 sub nom. 
THomas v. NEWINGTON LICENSING JJ., 
MEvUx’s BREWERY Co., LTD. v. NEWINGTON 
LICENSING JJ., 91 J. P.87; 251. G. R. 109. 
Add. Annotation :—Apld. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 


Add. Annotations :—Refd. Maclean v. Workers’ 
R. v. Huntingdon 


Confirming Authority, [1929] 1 K. B. 698. 
202a. Applicant’s willingness to contribute to com- 


206. 
234. 


267. 


268. 


292a. 


pensation fund.]—A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should be suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to pay £1,250 
to the compensation fund if the alterations 
were sanctioned. The same licensing justices 
sat as compensation authority to consider 


‘the question of redundancy, & decided to 


renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made the better of the two. 
They then, as licensing justices, approved 
the alterations to that house :—Held: (1) in 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, & as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the lettcr 
of them, that the powers of the compensation 
authority should be delegated to the licensing 
committee so that the two bodics were 
identical, it being clearly intended that they 
should be separate & independent bodies.— 
R. v. SHEFFIELD JJ., Ex p. Rawson (T.) & 
Co., Lrp. (1927), 1388 L. T. 234; 91J.P. 193; 
44T.L. R. 48; 25 L. G. RR. 536, D.C. 


Add. Annotation :—Refd. Short v. Poole 
Corpn., [1926] Ch. 66. 
Add. Annotation :—Refd. R. v. Holborn 


Licensing JJ., Ex p. Stratford Catering Co. 
(1926), 90 J. P. 159. 

Add. Annotations :—As to (1) Consd. R. v. 
Southampton County Confirming Committee, 
Ex p. Slade, [1929] 1 K. B. 263. Refd. R. 
v. Sheffield JJ., Ha p. Rawson (1927), 91 
J. P. 193. 


Add. Annotation :—Expld. R. v. Southampton 
County Confirming Committee, Ez p. Slade, 
[1929] 1 K. B. 263. 

; -]—Though licensing justices have no 
jurisdiction to make the grant of an ordinary 








293a. Grounds 


299. 


299a. 


328. 


339. 


| 340a. 


342. 


removal of a licence subject to any condition 
as to payment of monopoly value, they are 
entitled to refuse the removal upon the sole 
ground that it would confer a great pecuniary 
gain upon appct., & that he ought to apply 
for a new heence & pay monopoly value.— 
R. v. SOUTHAMPTON COUNTY CONFIRMING 
COMMITTER, Ex yp. SLADE, [1929] 1 K. B. 
263; 98 L. J. K. B. 62; 140 L. T. 167; 93 
a P. 37; 45 T. L. R. 72; 72 Sol. Jo. 878, 


for refusal of removal—Great 
pecuniary gain conferred on applicant.|—- 
R. v. SOUTHAMPTON CouNnTy CONFIRMING 
COMMITTEE, Lae p. SLADE, No. 292a, ante. 


Add. Annotation :—Apld. R. v. Holborn 
Licensing JJ., Ha p. Stratford Catering Co. 
(1926), 90 J. P. 159. 


Security of tenure.J—On an 
application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 
a matter affecting his “ fitness or propriety.’ 
They may also adopt a certain standard 
length of notice as generally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a hard & fast rule to be applied 
indiscriminately.—-R. v. LloLBorn LicHNSING 
JJ., Ha p. STraTFoRD Catrertrna Co., Lrp. 
(1926), 136 L. T. 278; 90 J. P. 159; 42 
T. L. R. 778; 24 L. G. R. 509, D. C. 


Add. Annotation :—Refd. R. v. Sheffield JJ.. 
Liz p. Rawson (1927), 91 J. P. 198. 


Add. Annotation:—-As to (2) Folld. R. v. 
Sheffield JJ., Ha p. Rawson (1927), 91 J. VP. 
193. 








All relevant matters—Means of access 
to premises.| —- Appcts. desired to alter 
licensed premises in a manner requiring the 
consent of the licensing justices. The 
justices refused to sanction the proposed 
alterations, unless appets. bricked up a door 
which was in the yard behind the premises, 
& which gave access to a site on which a public 
market place was being erected :—/eld : 
the words of Licensing (Consolidation) Act, 
1910 (c. 24), 8s. 71, which were descriptive 
of the alterations requiring the justices’ 
consent, did not limit the justices to con- 
sideration of those named matters; & it was 
their duty to consider all relevant) matters, 
of which the means of access to the premises 
might) be one.—R. 7. Watrorn LICENSING 
JJ., Hx p. Trust Housrs, Lrp., [1929] 
1K. LB. 3183; 98 L. J. K. B. 198; 140 L. T. 
350; 93 J. P.41; 45 T. 1. R. 89; 72 Sol. Jo. 
825; 27L.G. BR. 8, D.C. 


Add. Annotation :—Refd. kK. v». Watford 


PART IV. SECT. 2, SUB-SECT. 2. 


8j. Application not complying with 
statutory requirements— Adjournment of 
licensing court.}—A licensing ct., con- 
stituted nnder Liquor Acts, 1912 to 
1926, has no jurisdiction to adjourn 
an appln. for a provisional certificate 
for a licensed victualJer’s license which 
does not comply with sect. 27 (a) & (b) 
of the Acts, or otherwise to deal with 
puch an appln. than by dismissing it. 
i he ct. may, however, by adjourning 
tself, enable such an appln. to be made, 


after compliance with the statutory 
conditions as to notices, at an adjourned 
aitting.—It. v. KNYVETT, Exc p. WEBER 
(1928), 22 Q. J. P. R. 138.—AUS. 


PART IV. SECT. 2, SUB-SECT. 7.— 
D. (a). 


sk. After destruction of premises— 
Removal to other premises— lrcise 
Licences Act, 1825 (c. 81), & 11.]—The 
above sect. does net contemplate the 
grant of a new lican ve, the existing 
licence being altereu Ly the substi- 


879 


tution therein of the new premises 
for the destroyed premises. G 
een) v. CAVAN, [1928] I. 


Pe 


R. 98.— 


PART IV. SECT. 2, SUB-SECT. 10. 


sl. Power to deal unth casts——-On 
reference of petition for inqury.J—A. 
licensing ct. has no jurisdiction to deal 
with costs on a reference to it of a 
petition for inquiry under Liquor 
(Amendment) Act, 1919, 8 6.—Haz Pp 
SouTHON, He SOMERVILLE (1927), 28 
Ss. R. N.S. W. 185.-—-AUS. 


Cases 342—381b. 


S606. 211) A 


368a. 
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Licensing JJ., kv p. Trust Houses, [1929] | 355. Add. Annotation :—Folld. R. v. Leicester JJ., 


1K. B. 313. 


Ez p. Allbrighton, [1927] 1 K. B. 557. 


Part V.—Confirmation of Justices’ Licenses. 


. Add. Annotation :—As to (2) Dbtd. R. 
Smethwick Confirming Authority, Ez p. 
Holt Brewery Co., Ltd. (1929), 98 lL. J. K. B. 
878. 
confirming authority 
has jurisdiction to consider the adequacy 
of notices of an application for the provisional 
- ordinary removal of a justices’ license for the 
sale of intoxicating liquors, required by 
Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 15, 26, 33, although no objection was 
taken to the adequacy of such notices at the 
hearing before the licensing justices. 

(2) Held: the word ‘ place ” in Licensing 
(Consolidation) Act, 1910 (c. 24), s. 15 (1) (b), 
did not of necessity denote a lesser area or 
unit than the word ‘ parish.’”’—R. v. SMETH- 
WIcK CONFIRMING AUTHORITY, Ha p. UWOLT 
BrreWERY Co. (1929), 98 L. J. Ik. B. 678; 
141 L. T. 586; 93 J. P. 288; 45 TT. LL. R. 
580; 271. G. h. 544, D.C. 


-~—-— Objection to condition by licensing 
justices—-Duty to consider objection-——In 
presence of parties.|—An application was 
made to licensing justices for a new license to 
premises at S. The application was opposed, 
but the license was granted unconditionally. 
The confirming authority, after hearing the 
case for & against the application, confirmed 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 
that they did not agree to the second con- 





368b. ——- ——— 


the grant subject only to the first condition. 
No notice was given to the parties, & they 
had no opportunity of appearing at this 
meeting & arguing as to the variation of the 
conditions. A rule nisi for certiorari to 
quash the order of the confirming authority 
was obtained on the ground that the authority 
acted without jurisdiction in confirming the 
license :—/eld: (1) as soon as the con- 
firming authority had ascertained the views 
of the licensing justices it was their duty to 
sit judicially in the presence of the parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should be accepted. As this had not been 
done, the order made by the confirming 
authority was a nullity, & the matter must 
vo back to them to hear & determine it in the 
presence of the parties interested; (2) the 
meeting of the confirming authority ought 
to be constituted of the same members as 
were present at the original meeting.—R. v. 
HUNTINGDON CONFIRMING AUTHORITY, [1929] 
1K. B. 698; sub nom. GRorGE & STAMFORD 
HorTers, LTp. v. LIJUNTINGDON CONFIRMING 
Avutuonity, 98 L. J. K. B. 331; 141 L. T. 
75; 45 T. L. R. 260; 73 Sol. Jo. 173; 27 
L. G. R. 3193 sub nom. Kh. v. HUNTINGDON 
CONFIRMING AUTHORITY, Ex p. GEORGE & 
STAMFORD HOTELS, LTpD., 93 J. P. 81, C. A. 

-—_—- Constitution of meeting. | 
—K. v. HUNTINGDON CONFIRMING AUTHORITY, 
No. 368a, ante. 





369. Add. Annotation :—Apld. R. v. Huntingdon 


dition. At a further meeting of the con- 
Confirming Authority, [1929] 1 Kk. B. 698. 


firming authority it was decided to confirm 


Part VII.—- Compensation. 


of the tribunal must be set aside.—F ROME 
UNITED BREWERIES Co. v. BATH JJ., [1926] 
A. C. 586; 95 L. J. K. B. 780; 135 L. T. 
482; 90 J. P. 121: 42 T. L. R. 571; 24 
L. G. R. 261, A. L.: revsg. S. C. sub nom. R. 
v. BaTH COMPENSATION AUTHORITY, [1925] 
1 K. B. 685, C. A. 

Annotation :—Distd. I. r. Leicester JJ., Zr p. Allbrighton, 

{1927}1 K. B. 557. 
381a. ---- ——~ --——.]— -The mere fact that a 


881. For the existing paragraph substitute the 
following paragraph :—- 
- Instructing solicitor to 
oppose.]—-On an application to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), 8. 19, & at a further meeting 


they resolved that a solr. should be instructed 
to appear before the compensation authority 
& oppose the renewal] on their behalf. The 
solr. duly appeared & opposed, & the com- 


pensation authority refused the renewal, 


subject to payment of compensation. Three 
of the justices who sat & voted as members 
of the compensation authority had been 
parties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf :—Held: the three justices were 
disqualified from sitting on the compensation 
tribunal on the ground of bias, & the decision 


licensing justice has originated an objection 
to the renewal of a licence, which, conse- 
quently, is referred by him & other justices 
to the compensation authority, does not 
disqualify him by reason of interest from 
sitting & adjudicating, as a member of that 
authority, upon the matter of that licence.— 
R. v. LEICESTER JJ., Ex p. ALLBRIGHTON, 
[1927] 1 K. B. 557; 96 L. J. K. B. 310; 136 
L. T. 685; 91 J. P. 31; 43 T. L. R. 183; 
25 L. G. R. 149, D.C. 


381b. Delegation of powers to licensing justices— 


Vol. XXX.—Intoxicating Liquors. Cases 381b—708. 
Improper.|—R. v. Suervienp JJ., Hx p. 416. Add. Annotation :—Apld. RK. v. Customs & 
RAWSON (T.) & Co., Ltp., No. 202a, ante. Excise Comrs., [1928] A. C. 402. 

Add. Annotation :—Folld. R. v. Sheffield JJ., 424. Add. Annotation -—Mentd. R. v. Sheffield 
Ex p. Rawson (1927), 91 J. P. 193. JJ., Ex p. Rawson (1927), 91 J. P. 198. 





394. 


Part Vill._—Decisions of 


Add. Annotation :— Generally, Refd. R. v. 
Leicester JJ., La p. Allbrighton, [1927] 1 
Kk. B. 557. 


Licensing Justices. 


1910 (cc. 24), 8. 29 (1), there is an appeal to 
quarter sessions against the refusal ("7") 1 
justices to grant a renewal, transfer or special 
removal of a justices’ hceence, the judgment. 


Add. Annotation :-—Refd. Lorden v. : 
Llitching, [1927] 2 K. B. 237. of quarter sessions, by sect. 29 (5), is final, 


: ; M é ‘al from it Les to the High Ct. b 
Add. Annotation :-—Refd. It. v. Leicester JJ. eee = = 
; : ‘ is : way of case stated.—- Piper oe. Sr. tYLE- 
hep. AMbrighton (1027) T Re .05, HONE LACENSING J.J, [1928] 2K. BB. 201 s7 
o038a. - - On appeal from licensing justices.|— f 


L. J. K. B. 6025 189 LL. T. 1443 92 3.2.87; 
Where, under Licensing (Consolidation) Act, 4£T. 1. R. 5105 26 1. G. R. 80s, PD. C. 


463. 





543. Brooke- | 
| 


548. 


Part IX.-Hours of Sale. 


575a. Add. Citalions :—[1926]2 K. B. 519; 96 L.J.K.B.1, 909. P. 155: 24 1. G. R47) 


Part XIl.— Offences. 


607a. Sale of wine to which quinine added.]— | 708. 


Add. Annotation :—Refd. Allen v. 
SHARP v. SPARKES, No. 9a, ante. 


White- 
head (1929), 45 T. L. R. 655. 


PART VIII. SECT. 3, SUB-SECT. 1. —B. 


sm. Person aggrveved—Licensing inr- 
speclor—Hormal objection lodged by 
inspector to application for liecnse.J— 
A licensing inspector lodged notice 
of intention to object to an appln., 
for the grant of a licensed victualler’s 
heense, &, on the hearing of the appin., 
slated that the objection was lodged 
as @ mere formal] objection, & that be 
(lid not desire to give or offer evidence 
or to address the ct., &, after the 
license had been granted by the ct., 
treated the license as being valid in 
subsequent proceedings before the 
heensing ct. He, subsequently, moved 
tor a writ of certvorare tou quash the 
Hrant of the license :-—J/eld: he was 
u person aggrieved, & competent to 
make the appin., but by his conduct 
he had disqualified himself from relief 
by way of certwrar. & certiorari was 
Withheld.—R. ov. Tur LickNSING 
AUTTIORITY AT DALRY, Hz p. KELLY, 
[1928] S. R. Q. 151.—AUS. 


PART VIII. SECT, 3, SUB-SECT. 1.—C. 


sn. Jo quash conviction—Time for 
making application for.}—Ee op. 
CROWLEY, Hx p. KENNETH STAPLES 
Dua Co., [1928] 4 D. L. R. 561; 50 
Can. Crim, Cas. 378.—CAN. 


_ 50. jI—h. v. BEGIN, Ex p. 
CAR (1928), 50 Can. Crim. Cas. 69.— 











PART XII, SECT: aoe 1.— 
- (a). 

Sp. Evidence of-—-Empty bottles found 
without Government labels.j—R. v. 
MCMILLAN (1927), 49 Can. Crim. Cas. 
v00.— CAN, 

8q. Purchase of more beer than 
income justified—Persons found on 

emises with empty glasses & bottles. }— 

tv. Dziwrma, [1928] 1 D. L. R. 828; 
49 Can. Crim. Cas. 229.—CANe 


sr. ——— Purchase of large quantities 
of liguor—No bottles found on premises. ] 


J.8, 





—T. v. PATENAUDE (1928), 49 Can. 
Crim. Cas. 384.—CAN. 


st. One bottle of gin found in 
shed—No evidence of ownership.j—R. 
pee (19238), 49 Can. Crim. Cas. 346.— 


sv. Conviction for sale to persons 
unknoun—Amendment of.]-—YOUNG v. 
uae {1927} 8S. A. S. R. 185.— 





PART XII. SECT. 1, SUB-SECT. 1.— 
A. (@) ii. 





635 ii. Two offences not eractly 
of same kind.J-—Under Liyuor Act, 
(925, 1924-25, c. 5%, & person con- 
victed for any one of the acts which 
sect. 78 declares to be offences & who 
is subsequently convicted for another 
of such acts is guilty of a second offence 
even though the two offences were not 
exactly of the sume kind.—R. v. 
POLLARD, [1928] 4 D. I. It. 623; 11928] 
cay W.1R. 78; 50 Cun. Crim. Cas. 157. 


PART XII. SECT. 1, SUB-SECT. 3.—A. 


656 ii. woe ---~.J—Wheroe a 
few minutes to closing-time on uo busy 
evening wu drunken man entered a bar, 
where there were from fifty to seventy 
people, & the barman told him to get 
out, &, the man having turned towurds 
the door, the barman, thinking he had 
left the premises, took no further 
elfective steps to sce that he hud done 
s0, & a few minutes later the police 
fouud the man stunding at another 
part of the bar-counter :—Held:; to 
constitute the offence of “* permitting ”’ 
drunkenness on licensed premises there 
must be evidence that the licensee, 
or his servants or agents, consented to, 
or consciously allowed, the drunken 
man to remain on the premises, & a 
** pormission ’’ in this sense had not 
been established.— MCPARLAND  v. 
SPARES, [1926] N. Z. L. R. 689.—-N.Z. 


88] 





PART XII. SECT. 1, SUB-SECT. 3.—B. 


669 fi. ees --— Conplaint 
charging | licensee personally./+-—In u 
prosecution under a complamt which 
Charged an hotel-Keeper that ‘ you 
did supply ” liquor to uw person in a 
state of intoxication, 11 wus proved 
that the liquor had not been supplied 
by accused, but by his son & assistunt 
in the accused’s absence. The accused 
was convicted of the offence charged :— 
Held: the complamnt wus not lacking 
in specification, in respect that, in a 
prosccution under Jicensing Acts, it 
Was unnecessary to state the name of 
the person through whom the offence 
had been committed, unless special 
clreumstances required such a@ state- 
mentin fairness Lo weused dismissed .— 
HALL v. Buau, [1928] S.C. (J.) 29.-— 
SCOT. 


PART XII. SECT. 1, SUB-SECT. 5.—B. 


sw. Onus on Crown—T'0 prove 
importation. |}—Deft. was arrested, in- 
dicted & tried & convicted for harbour- 
ing a quantity of dutiable guods, 
to wit, spirituous liquors unlawfully 
imported into Canada, of the value of 
over $200, whereon the duties lawfully 
payable had not been paid, in viola- 
tion of Customs Act, Dominion Acts, 
1907, c. 11. On the trial the evidence 
showed that the liquor in question was 
found in an automobile owued & driven 
by deft., & some evidence was offered. 
by the Crown indicating unlawful 
importation. The trial judge in- 
structed the jury that the burden of 
proof of lawful importation & payment 
of duty was upon deft., & the Crown 
was only bound to establish harbouring 
without lawful excuse :—Held: under 
the instructions given to them the jury 
would be likely to place the whole 
burden upon accused, whereas, under 
the wording of the statute, the necessity 
of proof by the Crown of importation 
was implied, &, consequently, there 
should be a new trial.—R. v. SHELL- 


56 





Cases 716—764a. 
716. Add. Annotation :—Expld. Allen v. White- 
716a. 


733a. -—-- 


head (1929), 45 T. L. R. 6565. 


-|— The proprietor of a 
refreshment-house, resp., was charged with 
harbouring prostitutes, contrary to Metro- 
politan Police Act, 1839 (c. 47), 8. 44. It was 
proved that, though resp. received the profits 
of the business, he did not manage it, but 
left it in charge of a manager, to whom he 
had given express instructions not to allow 
prostitutes to assemble on the premises. 
Resp. only visited the premises once or twice 
a week, & there was no evidence that any 
offence had been committed in his presence 
or with his knowledge :—Weld: having 
delegated all his authority to the manager 
& become a mcre absentee, he was responsible 
for the acts of the manager, & was liable 
to conviction.—ALLEN v. WHITEHEAD (1929), 
45 T. L. R. 655; 93 J. P. Jo. 512; 27 
LL. G. Kk. 652, D.C. 


Sale by unauthorised servant.|/——A 
boy of sixteen, en:ployed by the holder of an 
ofi-heence solely as an errand boy, supplied 
bottles of whisky to a customer in his 
employer’s absence, at a time when the 
premises were not open for busmess, & out- 
side the permitted hours. He had never at 
any time been authorised to sell to or supply 
customers :-- Hield: he was not a servant 
or agent of the employer within Jacensmg 
Act, 1921 (c. 42), 8. 4 (a). so as to make the 
employer hable under that sect. for supply img 
intoxicating liquor otherwise than during 
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the permitted hours.—ADAMS v. CAMFONI, 
[1929] 1 K. B. 95; 98 L. J. K. B. 40; 139 
L. T. 608; 92 J. P. 186; 44 T. L. R. 822; 
28 Cox, C. C. 5388; 26 L. G. R. 542, D. C. 


750. Add. Annotation :—Consd. Evans v. Fletcher 


(1926), 185 L. T. 153. 


751. Add. Annotation :—Refd. Evans v. Fletcher 


(1926), 1385 L. T. 153. 


752. Add. Annotation :—Folld. Evans v. Fletcher 


(1926), 135 L. T. 158, 


During non-permitted hours.] 
Resp., the licensee of a public-house, was 
found drunk in the kitchen of the premises at 
10.30 p.m. during non-permitted hours, the 
front door being wide open at the time, & he 
was summoned for being found drunk on 
licensed premises under Licensing Act, 1872 
(c. 94), 8. 12. The justices dismissed the 
summons on the ground that the time at 
which resp. was found drunk was after the 
hours when the sale of intoxicating liquor was 
permitted :—Held: since at the time in 
question the premises were open & there 
was nothing to prevent the sale of food & 
non-intoxicating liquor at that time, the 
justices ought to have convicted resp.—- 
EVANS v. FLETCHER (1926), 185 L. T. 158; 
90 J. P. 157; 42 'T. L. R. 507; 24 L. G. R. 
4243; 28 Cox, C. C. 231, D. C. 
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757. Add. Annotation :—Cenerally, Refd. Evans v. 


Fletcher (1926), 135 L. T. 158. 


‘* Drunk ”’ —Question of fact.|---Whether 
accused is ‘‘ drunk ”’ within Criminal Justice 


ooo 


MAN, [1928] 1 D. L. R 6573 sub nom. 
an A SCUEKLLMAN, 59 N.S. It. 535.— 


PART XII. SECT. 1, SUB-SECT. 6.— 
A. (a). 


sx. Minor supplied unth liquor— 
Iridence necessary to preove—Mayis- 
trate decidiny froin appearance of minor. ] 
—R. vo. Wutrran (1928), 50 Can. Crim. 
Cas. 343.—CAN. 


PART XII. SECT. 3, SUB-SECT. 1. 

sl, Aiding persons to commit offence 
of beang found ey Oh premises 
after dosing hours.}-—Where persons 
are found unlawfully on licensed 
preinixes after closing hours, even 
though the licensec was not. a conmpenting 
party to their origina] entry, & after 
their ontry pressed them to depart, 
but showed looseness & luck of control 
not desirable in u licensee, & did not 
turn such persons out of the premuxes, 
the licensee is guilty of aiding & aspist - 
Ing such persons to conmmit the offence 
of being found unlawfully on licensed 
premises after closing bours.—ARM- 
STRONG v. KELLEHER, [1925] N. Z. 
L. R. 422.—N.Z. 


PART XII. SECT. 3, SUB-SECT. 2.—A. 

727 vi. —~-- .]---Liquor supplied 
on Heensed premises, by way of gift, 
by the wife of the licensoe to her guests, 
ae a time when such persons were not 
lawfully cntitiled to be supphed :— 
Held; an offence under Licensing Act, 
1908, s. 205 (6).—WATERSON v. Low, 
11926) N. 4 L. R. 751.— N.Z. 

728 ix. -/—A resident 
in a licensed hotel was visited by three 
frevuds, who were non-residents. After 
the permitted hours for tbe sale or 
supply of liquor, he ordered & paid for 
three rounds of drinks, which were 
consumed by bimself & his guests :— 
Held: the hotelkeeper had supplied the 
liquor to the resident’s guests, & had 
been guilty of a contravention of 
Licensing Act, 1921 (c. 42), 8. 4 (a@).— 
M‘BAIN v. MITCHELL, {1927] S. C. (J.) 
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57.—SCOT. 


eif. - A licensee of a hotel, 
who was seated on a form outside 
the hotel, was asked to supplv liquor 
to an unexcepted person. He went 
inside the hotel, came out & handed 
the liquor to the person, who paid him. 
There was a light. in a room in the hotel 
described by witnesses us the saloon 
bar :—Held: an offence had been 
committed against Licensing Act, 
1917, 8s. 185, & the ct. would take 
Judicial notace of the fact that. liquor 
was kept in a saloon bar.— ALLCHURCH 
a [1927] 8. A. S. RR. 370.--—- 








733a i. Sale by servant. ]-~W here 
a servant ae his own guests with 
liquor after closing hours without the 
knowledge of the licensee, the latter 
cannot be convicted of unlawfully 
allowing liquor to be consumed on his 
remises.—-O’CONNELL v.  CLAUSEN, 
3URKE v, CLAUSEN, [1928] N. Z. L. hi. 


227.—N.Z. 


sm. Proof that person making vlleqgal 
sales licensee’s agent—Takings from 
legal d> illeqal sales placed vn same cash 
reguster.J-—lht. v. RICHARDSON (Sask.) 
(1925), 45 Can. Crim. Cas. 142.—CAN. 


sn. FProclamation prohibiting — sale 
dunng speeafied hours of named day— 
Validity of.j—Held: the power con- 
ferred upon the Governor in Council 
by Liquor Act, 1912 (N. SS. W.), 
s. 57 (1) (6), was a power to name a 
day during the whole of which licensed 
premises shal] not be open for the sale 
of liquor & no power was given to direct. 
that, during specified hours of a named 
day, licensed premises should not be 
open for the sale of Hquor.—DELANEY 
v. Gan'r (1927), 40 C. L. R.174.—AUS. 


so. T?ye-lau’ prohibiting sale on New 
I ear’s day—Sale to bond fide traveller.) 





—A county licensing ct. issued a bye- - 


law that all licensed premises within 
the district, including inus & hotels, 
oxcept as regarded travellers & lodgers 
therein, should be closed wholly on 
New Year’s day, &, when New Ycar’s 





day fell on a Sunday, then on Monday, 
Jau. 2:— Held: under this bye-law 
aw Monday falling on Jan. 2 must be 
treated ag a Sunday, &, accordingly, 
wn hotel-keeper who had supplied a 
customer ou such a Monday, outwith 
the permitted week-day hours, had not 
infringed his certificate where the 
customer was a bond fide traveller 
who could lawfully have been supplied 
on Sunday.--HENDERSON wv. Ross, 
[1928] S. C. (J.) 74.—SCOT. 


PART XII. SECT. 3, SUB-SECT. 2.— B. 


sp. Light in bar.J—FRANOE  v., 
et ela [1926] S. A. S. R. 214.— 


sq. Customers leaving premises during 
prohibited hours—Carrying bottles. j—A 
licensee was convicted upon an informa- 
tion alleging that a disposal of liquor 
unlawfully took place on his licensed 
premises during prohibited hours. 
The evidence for the prosecution was 
that during prohibited hours two men 
were seen coming out of deft.’s licensed 
premises, & that. one of them was 
carrying six bottles of beer, & the other 
four bottles. No evidence was called 
bv deft., who was convicted :—-J/eld : 
no inference could be drawn from the 
evidence before the ct. that the beer 
in question was disposed of ufter closing 
time rather thun before; the liquor 
was presumed to have been lawfully 
ucquired until the contrary was shown, 
& the conviction should be quashed. — 
WALSH t. MACKERKAS, [1928] V. L. R 
186; [1928] Argus L. R. 67.—-AUS. 


PART XII. SECT. 3, SUB-SECT. 3. 


sr. What amounts to permitting.}—A 
person ‘‘ permits ’’ the unlawful con- 
sumption of liquor on his licensed 
remises if this takes place with his 
owledge or connivance or by his 
failure to use due diligence to prevent 
it.— JOLLY v. Vireo, [1927] S. A. S. R. 
188.—AUS. 


Vol. XXX.—Intoxicating Liquors. 


Cases 764a, 764b. 


Act, 1925 (c. 86), s. 40 (1), is a question for 764b. Severity of sentence-——Wanton driving—By 


the jury.—R. v. PRESDEE (1927), 20 Cr. App. 


Rep. 95, C. C. A. 


PART XII. Seer a SUB-SECT. 1.— 
(a s 

st. What constitutes offence.j—The 

mere fact of being drunk in a public 

place is not an offence under Criminal 

Code, s. 238 (ff). It is the creating 

of a disturbance which is aimed at by 


that provision.—R. v. Osvorm, |1927] 
3D. L. R. 1018: [1927] 2 W. W. RB. 
703; 49 Can. Crim. Cas. 1; 22 Alta. 


L. R. 582.—CAN. 
PART XII, eRCT 4, SUB-SECT. 1.— 
- (b). 


7642 i. ** Intoxicated ’? —- What 
amounts to.J—-In order to be guilty of 
driving a motor car while intoxicated, 
the driver’s intoxication must be of 
that decree which renders his driving 
of the car o danger to the public.— 
McRak v. McLAUGNLIN Moror CAR 
Co., LTp. (Alta.), [1926] 1 D. L. R. 
372; [1926) 1 W. W. R. 161.—CAN. 


PART XII. SECT. 6. 


bi. —— What mus be proved.—Ona 
prosecution for umlawful possession of 
a still it must be proved that informant 
was an officer of the Inland Revenue De- 
partment or was authorised to take the 
proceedings, that accused's arre-t was 
under warrant, & the liquor referred 
to In the certificate of analysix was that 
which was seized.—R. vo MCKENZIE 
(Man.), (1927] 1 W. W. R. 649; 45 Can. 


Crim. “8. 137.—CAN. 

b ii. —---—- Prior charge of hiding still 
dismissed-—Autrefors acquat.}-—R. 
McKENZIE 


Vv. 
(Man.) (1926), 45 Can. Crim. 
Cas. 380.—CAN. 


b iii. Penalty for—J urisdietion 
of magistrates to mitigate fine }—D. was 
ummarity convicted by justices & 
fined £1 in respect of an offence under 
Illicit Distillation (reland) Act, 1831, 
x 16.) The proseentoar objected to this 
fine, on the ground that under sect, 39 
of the same Act the justices could not 
reduce the penalty 10 a sum less than 
£6 :—-Held: the justices had juris- 
diction under Finance Act, 1923, ». 138, 
to impose any penalty not exceedime 
£500, notwithstanding the fact that 
Iltieit Distillation (lreland) Act, 1831, 
s. 39, limited the power of taitigation 
by prescribing a minimum) penalty of 
°*7—R. v ARMaAUH JJ., [1929] NL. 


71.—IR. 

b iv. Prosecution before police 
mamstrate—Intervention of justice of 
peace, J-- A justice of the peace, having 
intervened in a= prosecution under 
Exeise Act by assuming to adjourn 
the trial on the non-appearance of 
police magistrate before whom the 
information was laid & who had issued 
8 summons to deft. to appear before 
him, a conviction made on the 
adjourned date of trial by another 
police magistrate, before whom dett 
refured to plead & to whose jurisdiction 
he objected, was quashed, since said 
intervention was in direct violation 
of sect. 134 of eaid Act.—R. v. PYKE, 
[1928] 1 W. W. R. 5903 49 Can. Crim. 
Cas. 186; 23 Alta. L. R. 341.—-CAN. 


bv. Right of arcuacd to hat of 
goods setzed—Sufficency of list.}—In 
ordor to comply with Excise Act, %. 82, 
the list of gooda seized, a copy of which 
that acction requires to be served on 
the party from whom they were taken, 
must include al] the goods seized, & the 
reparation & service of a proper list. 
& & condition precedent. to the maels- 
: urisdiction.—Re | TESOSKY, 











oe 

{1928} 1 W. W. R. 433 ; 49 Can. Crim. 
Cas. 343.—CAN. 

e i, —— Proof of.J—R. (WILLIAMS) 

' YARISH (Men), [1926] 3 W. W. R. 

586.—CAN. 


person ‘‘ under influence of drink.’’]—R. v. 


BURDON (1927), 20 Cr. App. Rep. 80, C. O. A. 


PART XII. SECT. 11. 
105) i. -——- —— “ Hall's 
v. AXLER (1917), 40 
L. R. 304.—CAN. 


d (p. 105) i. —— Mens rea.J— 
R. v. LAMBERT (Ont.), [1926] 2D. LL. RR 
362; 45 Can. Crim. Cas. 30) —CAN. 


k (p. 1045) i. ——- ——— Whether place 
must be specified.|-——-R. v. IVAN (Ont.) 
(1926), 45 Can. Crim. Cas. 237.—--CAN, 

p (p. 305) i. —— .J—SAWCZAUK 
DD. PADGETT, 11927) 1 D. L. KR. 819; 
47 Can. Crim. Cas. 78; 59 O. L. R. 
638.—CAN. 

ppp (p.105)i.- --- Transnorta- 
tion by rail.J— QR. 7. OP RERFE’S BEVER- 
AGES, Lrvb., [1926] 1 D. L. R. 520: 45 
Gan Crim. Cas. 153; 58 0.1L. R. 221.— 


Y (p. 
wine.” }-—R. 
O. 











r (p. 106) i, --——- --- —- Motor car 
which liquor for sale found.|—R. 
MArrcH (Ont.) (1926), 46 Can. Crin. 
Cus. 2.—CAN. 

a (p. 106)i. —— Diseretion of mags- 
trate to alter charge.J— RK. rv. HALEY 
(P. EB. 1.) (1926), 46 Can. Crim. Cus. 
296.—CAN. 


b (p. 106) i. ~-——- —--— Grounds for 
allouingq—Stenographer not sworn.|— 
R. vu. JACOBS (Ont.) (1925), 45 Can. 
Crim. Cas. 260.—CAN. 

d(p 106)i. Liquor Control tet (Ont ), 
1927—Ruyht of Province to prahibit 
keeping of cntocecahing liquor urthin us 
bounds.) -Deit. was convieted by a 
police mugistrate of an offence com- 
mitted im Dee. (927, agaist Liquor 
Control Act (Ont.), 17 Geo. 4, ¢. 70, 
bs. 72 (2). The liquor which he was 
found to have had unlawfally in his 
possession was beer manufactured 
the Provinee of Quebec, & wae yntosi- 
ealing liquor, within the Act, which 
deft hadimported into Ontario:—/J/eld 
the Provinee had the right to prohibit 
the keeping of Intoxicating liquor 
within its bounds for purposes ot hie 
than those authorised by Dominion 
Lervisdature ; ». 72 (2) shod be viewed 
uy a treasure of control of the Iquor 
traffic in the Province & cnaeted for 
the purpose of making control by the 
Provinee” effective, & not as a pro- 
hibttion of import.—R #. Ruppick, 
(1928) 83 I. Ta. Re. 2083) 49 Can, Crim. 
Cas. 325; 62 0. L.  218.—CAN. 

er. Carriage of Laquor Act (Ont.)— 
Not applicable to carrvage on persaon.|- 
R.v. Turcorre (Ont.), [192833 1D. L. RR. 
1388, 46 Can. Crim. Cus. 59.—--CAN. 


bb (p. 106) i. ——-- Serrice of sumorons 
— Sufficiency.J—Re Brown, [127) 2 
D. L. R. 8495 47 Can. Crim. Cas. 314 . 
59 N.S. KR. 303.-~OAN. 


ce (p. 106) t. Temperance Act CN. S.), 
1923- -Charge of keeping liquor for sale 
—Prenous eonnchon for harbouring 
same  liquor—~OUnder Customs _ Act, 
1927.}+—dte WILNEFF, [1928] 4D. le 
869: 50 Can. Crim. Cas. 196. - CAN. 


ce (p. 106) ii, ——- Conviction for 
second offence unider—Previous con- 
auction more than lUmatation perwd for 
proseeutions — before.\-——ha _ ip. Woops 
(N. S.), (1928} 2D. L TR 77L3 49 
Can. Crim Can. 141.—CAN. 








aaa (p. 106) i. Temperance Act 
(Man.) 1924 (c. 118)— Serond offence-— 
Fired conviction morc than six months 
previously— Conviction for second offence 
anvalid.| ~-I. v. GAMPHIER (Man.), 
(1926) 2 W. W. 1.721; 46 Can. Crim. 
Cas. 76.—CAN. 

aaa (p. 106) ii. —— : 
aiction for second offence valid.}—R. v. 
McILwaln, pe) 1D. L. R. 1150; 
11927] 1 W. W. Rt. 353; 47 Can. Crim. 
Cas. 261; 36 Man. L. R. 349.—-CAN. 
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aaa (p. 106) ili, —-~ W hether 
under different section of Act.}-—-R. v. 
SNARE (Man.), | L927) 1 W.W. 2. 138; 
47 Can. Crim. Cas. 115.—CAN. 

aaa (p. 16) iv. —— Act 
mandatory.J—R. v CHerry, [1927] 
3D... R455: [1927] 2 W. WwW. RR. 290; 
4% Can Crim. Cas. 180; 36 Man. L. R. 
56. -CAN, 

aaa (}). 106) v. ~+~— —— ~—— Nof- 
withstanding 1927 (Ce. 33), 8. 5.-—R. v. 
GASPARD (Man), [1927] 3 W. W. m. 
301; 48 Can. Crim. Cus. $56.—-OAN. 

aaa (p. 106) vi. — — .4rrest—W'ithout 
warrant—Kailure to prove arrest oy 
consltable— Arrest iniald.j-- BR. Y, 
AENICK (Man.), (1927) 3 W.W. aL 424, 
48 Can. Crim Cas. 3038.---CAN. 

aaa (yp). 1016) vin, —- -— On Sunday 
—-Arrest valid.J—R. or Smyru, [1927] 
2D... R 982: (1927) 1 WW. R. 7343 
47 Can Crim. Cas. 345, 36 Man. Ti. RR. 
386.—CAN. 

aaa (p. 106) viti, —- Aceping for 
aale.}-—-hR. v. Neprp, (1927) 3 W. W. BR. 
350: 48 Can. Crim. Cas. 275; 37 Man, 





L. R. 5.—CAN. 

aaa (p. 106) ix. --- Unlawful 
possession of liquor Laquor on premises 
not private dwelling-house-- Previous 


conviction in respectof same premises. |— 
Rew Rricearn, [1927] t I) LL. a. 777: 
11927) 2 WLW. RR. 59d, $8 Can. Crim. 
C‘as. 252; 37 Man. L. ii. 1.—CAN. 

aaa (p. 196) x. --— Trai--WWhether 
local venuc.J—R. ve. Die (Man.), 11927] 
4D), L. KR. 10655 (1927) 8 W. WwW. RR, 
52; 49 Can. Crim. Cus. 07,.—CAN, 

gaa (p. 106) x1. —--- Slay of proceed- 
mugs—Croiwn entitled to atay proeeed- 
mags J—R (THOMPSON) 0. [LAMMATT 
(Man.), [1926] 3 W. WT. 350.—CAN. 

aaa (p. 106) xu. ——--— Sentence--- 
Imprisonment ouith hard labour —- 
Inealid )—lh. v. STHELE (Man.), [1926] 
2W.W RR. 370; 45 Can. Crim. Cas. 
2459 — CAN. 

aaa (p 106) xiii. 
Lorer of court to amend.|—T. vu. TALE 
(Man.), [1927] 2 W. WW. l. 320; 
Can Crim, Cas. 2£53.—-CAN. 

aaa (pp 106) xiv, --—— —~— Feune— 
atmount ~Offence by rompany.jJ——NR. v. 
SULA’S WINNIPEG BREWERY, LTD., 
[1927} 3 W. W. RR. 258% 3 48 Can. Crim. 
Cas. 3225 37 Man, L. R. 13.—CAN. 


nas (p. 106) xv. A ppeal—--Hear- 
au by county court judge—Cannot be 
revecived by certuorary. }-— KK. vu. CHAPMAN 
Ue (1926), 45 Can. Crim. Cas. 266. 
aaa (p. 106) xvi. Costa — 
Of informunt— Taration.)—R. v. SIMO- 
Viren (Man,), [1927] 3 W. W. RR. 568, 
48 Can. Crim, Cas. $99.—--CAN., 
aaa (p 306) xvii, -—— Propretor of 
hotel wilh bottle wn hallway—Mens rea. | 
—- Mens ret is an essential element of 
the offence, Under Manitoba Temper- 
ance Act, ol having intoxicating liquor 
ina place other than the dwelling-house 
m which acensed resides, without the 
licence therefore required by the Act. 
Therefore, where a hotel proprictor 
charged with said offence was con- 
victed mainly on the fact that he was 
found in the hallway of the hotel with 
an open bottle in his hand containing 
intoxicating liquor, tus explanation 
of its possession being that he had 
icked tt up in the hall, thinking 1t to 
xc empty, & rntending toa remove it, 
was held, on appeal, that the 
explanation was o reasonable one, & 
since if true, as it appeared to be, it 
establisbed un absence of mens rea 
the conviction should be quashed.— 
R. v. McHALE, fin2s{,2 DD, L. R. 621; 
19298) 1 WW R. 849; 149 Can. Crim. 
Cas. 320, 37 Man. L. R. 311.—CAN. 
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Cases 778—-788, 


778. Add. Annotation :-—Mentd. 
(1929), 46 T. L. R. 103. 


aaa (p. 106) xviii. Proof of con- 
victuon —under.J—A document headed 
*“ Certificate of Conviction’ & pur- 
porting to be a copy of a conviction 
under Manitoba Temperance Act, 1924, 
Is not proof under Govt. Liquor Cun- 
trol Act, 1928, 6. 151 (4), of a con- 
vicltion under the former Act.—R. v. 
RIcEBERG, [1929] 1D. LR. 220 5 50 
Can. Crim. Cap. 387 ; [1928] 3 W. W. Rh. 
034,—CAN. 

d (p. 107) i. ——— Offences under sect. 
20 treable by single justicc.}—Ex 7p. 
LEVASSLUR (N. 3B.) (1926), 46 Can. 
Crim. Cas. 126.—CAN. 


d (p. 107) ii. Intoricating Liquor Act 
CN. £&.), 1927 — Conviction  wnder — 
Contents of afidant on agpeul fron |— 
Rov. CHATEAU Resrigoucni, [1928] 
4). L. hk. 292; 50 Gan. Crom. Cas. 
331.—-CAN, 


d (p 107) iii. ——- Sale of liquor by 
employce—Contrary to orders of corpora- 
froon—Liamnlity of corporation FAR. %. 





CHATEAU RESTIGOUCHR, [1928] 4 
een 292; SO Can. Crim. Cap. 331. 





d (p. 107) iv. Appeal to county 
Judge—Proof of service of note of 
appeal. J— hv. Cyr, [1988] 4 D. LD. lh. 
239; 50 Can. Crini. Cas. 316.—CAN. 

Il (p. 107) i. A preal—-Costs—— 
Taration.|~-R. v. BRowN  (Sask.) 
(1925), 45 Can. Crim. Cus. 268.—CAN. 

No(p. 107) ii. Sale of beer-— 
Judwial notice of nature of beer.J—- 
Beer, being a spirituous & also a malt 
liquor, comes within the first of the 
three classes of liquor referred to in 
the definition of ‘ liquor ’* 1n above 
Act, the Act in foree at. the time of 
the transaction in question here, & 
falls within the absolute prohibitions 
of sects, 10 & 41 of said Act with- 
out any proof that it as intoxicating. 
Judicial notice of the fact that beer 
Is both a spirituous & malt liquor may 
be taken oney the liquor in question 
Is sHhOWn to be beer.—-QuUINN v. HUEL, 
11928] 3 W. W. RR. 716.--CAN. 

Ueo(p. 107) iti, Liquor Act (Sask), 
1925 (ec. 53)—Afidamt of ments—Con- 
diuwn precedent to appeal— By corpora- 
tron or association. j--- 1k. (MCDOUGALL) 
v. ARMY & NAVY VETERANS ASSOCN,. 
OF REGINA (Sask.), [1926] 3 W. W. BR. 
G95; 46 Can. Crim. Cus. 389.—CAN. 


U (p. 107) 1v. ——- Unlawful possession 
of luuor—Wriat amo nts to.J—h. v. 
HaAGEKUP (Sash.) (1927), 48 Can. Crim. 
Cus. 95.—CAN. 


D (p. 107) v. Sccond offence— 
First conviction more than sir months 
previously— increased penalty for second 
offence applicable. |—R. v. MERRITT 
[1927] 1] DD. L. Re. 9405 [1927] 1 
W. W. RR. 533 47 Can. Crim. Cas. 74; 
21 Sask. L. lt. 237.—CAN. 


We (p. 107) vi. Conmection for 
purchasing greatcr quantity than allowed 
—Uncorroborated evidence of accom- 
plice }—The rule that it is dungerous 
to convict on the uncorroborated evi- 
dence of an uccomplice applied in 
quanhing, on appeal, a conviction for 
unlawfully purchasing from: the Govt. 
Liquor Board a greater guantity of 
liquor than is allowed to be purchased 
on any one day. The witness held to 
have becn an eccomplice was a person 
whom the accused had asked to pur- 
chase the liquor for him as an agent 
®& who knew that the accused had 
already purchased bis lawful quantity. 
—R, v. BEALK, (1928) 2 D. L. R. 325; 
[1928; 1 W. W. R. 657; 49 Can. Cri. 
Cas. 292; 22 Sask. L. R. 293.—CAN. 


lt (p. 107) vii. Charge of selling 
iquor—Sale of beer prov 
proof of right on accused.}—The word 
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ENGLISH AND EMPIRE DIGEST SUPPLEMENT 


Gough v. Rees 788. To the cross-references following this case add 


‘*___. Sale or supply in prohibited hours.]-— 
Sce No. 738a, ante. 


“liquor ’ in Liquor Act, 1925, 1924-25, 
c. 53, includes ** beer ’’? unless the con- 
text otherwise requires. Therefore, 
where an accused is charged with selling 
liquor unlawfully, sect. 135, which 

laces OL & pelson sO accused the 
surden of proving the right to sell it, 
covers the case where the evidence for 
the prosecution establishes a sale of 
* beer.’—R. ov. Cruir, [1928] 4 
D.L.R. 581; (1928) 2 W.W.R, 377; 
50 Can. Crim. Cas. 143; 22 Sash. L. R. 
525.—CAN 

rr (p. 107) i. Government Liquor Act 
(B. C.), 1924 (ec. 146)—Keeping luguer— 
In hotel—What w part of hotel— 
Question of fact.}—h. (LITMGOER) v. 
mere (B. C.), [1926] 2 W. W. RR. 534. 





rr p. (107) ii, —-— In restaurant 
—Liquor found in place accessible to 
public—Conriction quashed.}--h. # 
Let Kam Way (8B. C.), [1927] 3 
W. W. It. 143.—CAN., 

rr (p. 107) ili. -—— --— For gale - 
Liquor unside chocolaics, J—R. vo. PurDY 
11927} 1 W. W. 4. 880; 48 Can. Crim. 
Cas. 152; 38 B. C. kk. 267.—CAN. 

rr (p. 107) iv. Supplying leuguor 
to anfant—Mens rea not neecssury. j— 
R. ve. MCDONALD, [1927] 1 W. W. kh. 
867; 48 Can. Crim. Cas. 208; 38 
B.C. 1. 298.—CAN. 

rr(p. 107) v. Interdiction order— 
Conditions precedent.|—TR. v. GRANT 
(13. C.), [1926] 4 D. L. R. 784: [1926] 
3 W. W. R. 253; 46 Can. Crim. Cas. 
182.—CAN. 

rr (p. 107) vi. Burden of proof— 
On accused.|\—l. v. New DOMINION 
CLUB (1925), 35 33. C. Rk. 502.—CAN. 

rr(p. 107) vir. ——- ——— Accused 
entitled to benefit of reasonable doubt. \— 
RR. (ANDERSON) v. PERRI, [1926] 1 
W. W. RR. 5513 46 Can. Crim. Cas. 
86; 37 B.C. R. 289.—CAN. 


rr (p. 107) viii. Trial— Whether 
ee venue. J—R. v. LYNCH, [1927] 1 

















~ W. R. 502; 47 Can. Crim. Cas. 
176; 38 B.C. RK. 124.—CAN. 
a (p. 108) i. —--- eeene eee 





WESTERN WINE & LIQUOR Co., RR. v 
WoOOTTEN (Alta.), [1918] 1 W. W. K- 
55; 39 D. L. RK. 397; 29 Can. Crim, 
Cas. 307.—CAN. 

ge (p. 108) i. Supplying liquor 
to infunt—lgnorance of age emmuaterval. | 
—lt. v. MAINFROID, [1926] 1 D. L. kK 
1013; [1926) 1 W. W. RR. 465; 45 
Can. Crim. Cas. 204; 22 Alta. L. R. 
17.— CAN. 


hh (p. 108) i. No appeal from 
statutory judgment on filing of copy of 
conviction of corporation.)---lt. vr. ST. 
ELMO HOTEL Co., LTD. (Alta.), [1926] 
4D. L. R. 364; [1926] 3 W. W. R, 
324; 46 Can. Crim. Cas. 301.—CAN. 

hh (p. 108) ii. Local option 
areas—C'reation.|—Fe LOcAL OPTION 
PROVISION OF GOVERNMENT LIQUOR 
CONTROL ACT OF ALBERTA, Re 
HARDISTY & RIBSTONE, 41927] 4 
D.L. R. 83; [1927] 2 W. W. ht. 711; 
22 Alta. L. R. 592.—CAN. 


hb (p. 108) iii, Alcoholic Liquor Act 
(Quc.), 1925—-Necessity for notice of 
appeal—HRight of justices to susp 
sentence.}—QUEBEC LIQUOR COoMMIS- 
BION v. THIBAUDEAU (1927), 50 Can. 
es Cas. 434; 44 Que. K. B, 417.— 


st. Customs Act, R. S. C., 1906 
(c. 48)—Burden of proof—Of legal 
umportation of goods—On accused. ]|— 
Re R. v. MCKENZIE (1926), 45 Can. 
Crim. Cas. 144 > 58 N. S. R. 313.—CAN. 

sv. S. P. Re R. v. BLANK, [1926] 1 
D. L. R. 323; 45 Can. Crim. Cas. 82; 
58 N. 8. R. 294.—-CAN. 

Not on bailee. }— 
LE Briano (N. B.). [1927] 2 











| arian eras 


s 
R. v. 





ear R. 793; 47 Can. Crim. Cas. 302. 


sx. ——— Removal of luyuor unlawfully 
umported into Canada.]}—R. v. Baie, 
11927] 1 D. L. Vt. 8963; 47 Can. Crim. 
Cas. 58; 59 N.S. R. 86.—CAN. 

sy. --—— Appeal—ltight of.)—lt. v. 
Rare, (19277 1D. L. It. 896; 47 Can. 
Crim. Cas. 58; 59 N.S. RR. 86.-—CAN. 

8Z. - - ~— - ——- Non-compliance 
with sect. 82.) —R. vo. NOocHE (1927), 
48 Can. Crim, Cus. 210; 59 N.S. RR. 
218,.—CAN. 


sb. Jnland Revenue Act, R. S. C., 
1906 (c. 53)—Unlawful brewing—Evi- 
dence.|—hi. v. SmMitTy (Ont.), [1926] 3 
D.L. R. 419; 46 Can. Crim, Cas. 278. 
CAN. 


Prosecution under—Cor- 
dition precedent --Gioing of list of serzed 
articles. J—R. (WILLIAMS) wv. YARISH 
(Man.), [1926] 3 W. W. hh. 586. - CAN. 

sd. — — Certificate of analysis— 
Contents. J—h. (WILLIAMS) ut. YARISH 
(Man ), {1946] 3 W.W. lh. 586-—-CAN. 

se. Conretion-— Form of.j—l. 
(MiTCALFE) v. BAT, [1926] 4 D. L. BR. 
$295; [1926] 2 W. W. R. 582: 46 
Can. Crim. Cas. 1513; 20 Sask. L. BR. 
091,.—CAN. 

sf. HKyrceise Act, RP. S. C., 1906 (c. 51) 
— Possessing wash~-Conmelion—F'orm 
of. J— BR. v. DRAGANI, [1927] 1 W. W. lt. 
914; 47 Can. Crim. Cas. 301; 38 
B.C. RR. 420.—CAN. 

8E. Brewing beer without licence.) 
—KK. (HANNA) v. ERNEST (B. C.), 
[1927] 1 W. W. It. 961; 48 Can. Crim. 
Cas. 190.—CAN. 


sj. Krcise Act, R. S. C. 1927, ce. 60— 
Unlawful possession under— Beer brewed 
Jor own use—After” notie.J—R. v. 
KOSTYNIUK (1928), 50 Can. Crim. Cas. 
374 CAN. 


d (p. 109) i. Form of.j— 
A conviction for an offence against 
the above Act. omitted the provision in 
respect to the issuing of a warrant of 
distress, & the imposition of imprison- 
ment in default :—leld;: the con- 
viction was bad.--h. v. MCFARLANE 
(1891), 24 N.S. KR. (12 RR. & G.) 54.— 
CAN. 

dddd (p 109) i. Suspension of 
operation by Province — Right of 
Governor-Gencral to revoke suspending 
order. |--SIIEEHAN % SHAW, [1928] 2 
D. L. R. 468; 49 Can. Crim. Cas. 357. 


— 


dddd (p. 109) ii. Liquor Control Act, 
1927—Reasons for judgment given by 
judge—J udgment effective without notice 
to accused.}j—Re R. v. GALBRAITH 
(1925), 50 Can. Crim Cas. 398.—CAN. 


dddd (p. 109) iti, Government Liquor 
Control Act, 1928—Premous conviction 
—Meaning of.}“ Previous  convic- 
tion’ in above Act, 8. 178, means a 
conviction under that Act, & does not 
refer to convictions under prior Acts 
now repealed.—R. v. RICEBERG, [1929] 
1D. L. R. 220; 50 Can. Crim. Cas. 
387; [1928] 3 W. W. Ri. 534.—CAN. 

dddd (p. 109) iv. ** Liquors which 
arc wntorcating’? — Whether ‘“ beer’ 
d& “wine” within words,.|}—The fact. 
that a bevorage with respect to which 
a charge is Jaid under Govt. Liquor 
Control Act, 1928, is called ‘ beer ’’ 
or “ wine’ is not sufficient to enable 
a magistrate to determine judicially 
that it is intoxicating. The Act does 
not deal with overything which goes 
under the name of ** beer ’’ or ‘“ wine, ‘ 
whether it be intoxicating or not. The 
words “which are intoxicating ” in 
sect. 2 (21), whicb defines “ liquor,” 
refer to all classes of ‘“‘ liquor ’’ dealt 
with by the Act.—R. v. MOXLEY, 
[1929] 1 D. L. R. 202; 50 Can. Crim. 























Part XV 


Vol. XXX.—Intoxicating Liquors. 


Case 843. 


War Legislation. 


$43 Add. Annotation :—-Refd. Adams r. Camfoni (J928), 139 L. 'T. 608. 


Cas. 408 ; [1928] 3 W. W. l. 537, 57¢ 
—CAN 





dddd_ (p. 
possession of liquor 
—R. v. TILBuURY, [1928] 3 W. 
127.—CAN, 


eo (p. 110) i. Lorfeiture of license— 
Right of municipal corporation—W kere 
power to enforce bye-laws geen by 
statute.]—The power given to municipal 
corpns., under R. S. O. 1887, c. 184, 

285, * to determine the time during 
which victualling licenses shall be in 
foree,” does not confer any power to 
forfeit such licenses, but merely to 
fix the duration of the Heense. The 
power to create a forfeiture of property 
is one which must be expressly given 
to w» corp. by the Legislature, & such 
an extraordinary power is least. of all 
to be inferred where the Legislature 
has provided other means of cnloreing 
bye-laws by means otf fine & umerciu- 
ment, as in this case.—-BANNAN %. 
TORONTO CORPN. (1892), 22 O. Tk. 274. 
—CAN. 

c (p. 110) ii. Conditions of. ]—A 
publican’s lheense is not subject, to 
forfeiture under Licensing Act, 1917, 
s. 185, unless all three offences have 
been committed whilst deft. has been 
the holder of the same lbeense.—kR. v. 


109) v. Unlavful 
Tlome-made avine. | 
W. KR. 








MUIRNEAD, Maco np. Lyons, $1927] 
SAS KR. 116.—AUS. 
ddddd i. —-~—- —— #£Mens_ rea 


necessary j--R. 7. NADON (1926), 46 
Can. ie Cas. —CAN. 

ddddd -_—— —Ti. v. SIMON 
(Ont. ) (1927), 47 Can. Grim. Cas. 167.— 
CAN. 

ddddd iii. 
dence. |—Re CARROLL (N. &.) 
48 Can. Crim. Cas. 208; 59 N. 
183.—CAN. 

g (p. 111) i. —— Liquor seized 
nat identified with sample analised— 
Conviction quashed.J—lh. wv. Uror 
(Ont.) [1926] 2 DD. L. BR. 998: 45 
Can. Crim. Cas. 397,.—CAN. 

ec (p. 111) i. Conviction for second 
offence —Invralid —Where first conviction 
quashed. jJ—- R. 7. Woops (N. 5S.) (1926), 
46 Can. Criin. Cus. 171.—CAN. 

f (p. 111) i. Lecensing fet, 1917— 
Erposure for sale—Sale from motor car 








By druqyist— hin- 
ue ao ): 








--Rolttles not nroved to be erpased to 
wew.J—The holdine of a publican’s 
license docs not exenipt the holder 
from Lieensing Act, 1917, 8s. 163. 
Where the holder of a publican's 
license was on a public road having a 
motor car loaded with bottles of 
liquor, two of which were sold to a 
constable, but were not proved to be 
exposed to view :—Held: the liquor 
had not been ‘f exposed for sale.’*— 
BADMAN v. ALLCHURCH, [1927] S. A. 
S. R. 174.—AUS. 

f (p. 111) ii. Carrying liquor 
about-—Onus of proving not ernosed 
for sale.|}—The holder of a publican's 
license was on a public road having a 
motor ear Joaded with bottles of liquor. 
The licensee had enrmed the liquor 
in question, some of which was exposed 
to view, from his hotel to a road some 
hundreds of yards distant. Lieensing 
Aet, 1917, 8. 280, provides that where 
liquor is carried about from one place 
to another the burden of proving that 
such lquor was not... exposed for 
sale shall be east on the person exposing 
the same :—Held - the liquor had been 
carried about, & the onus under the 
state had not been discharged by the 
heensee. -—— BADMAN & ALLCHURCH, 
11927] S. A. S. R. 171.—AUS. 

sk. Unlawful possession of liquor 
Fiudence.j--N. v. HALL (Sask.) (1925), 
45 Can. Crim. Cas. 147.—CAN., 

sl, —~- —-—.]—Ite Coany (N. S.) 
cai 46 Can. Crim. Cas. 327.-—CAN. 


—l. v. Dry, (Ont.) 
(1927), 47 Can. Grim. Cas. 250.— CAN. 


sn. —~— —— Mens rea necessary.) — 
Ro. ou Crawrorp (N, B.), [1927] 2 
dD. L. hh. 565; 47 Can. Crim. Cas. 15 
—CAN. 

so. ~—— What amounts to—Posses- 
sion of undrinkable mash—-Conniction 
quashed. j—L. v. BOON (Ont.) (1925), 
45 Cun. Crim. Cas. 148.—CAN. 








 eantnenenstiilli dietenmesnd 





sp. 
-—A fler sentence partly served —A pplica- 
tion refused.J\—R. rp. HENNEBEREY 


(1926), 45 Can. Crim. Cas. 156; 08 


N.S. R. 425.—CAN, 

sq. Improper use of label —Mens rea 
necessary. J—- R. v. SAVICTI (Ont.) (1927), 
47 Can. Crim. Cas. 262.—CAN, 


885 


sr. (Certificate of analyst—Presump- 
tron arising from.J—R. vo. JORNNSTON 
eae -) (1926), 46 Can Crim. Cas. 360.— 


ff (p. 113) i. Right of—By 


Crown.|—R. ov. HWonasowv Ean 47 
Can. Crim. Cas. 171; 59 N.S. RR. 2028.— 
CAN. 

fF (p. 131) ti. -—— To what court.|— 


R. v. CLARK (1879), 44 U GC. R. 385.— 
CAN. 
ff (p. 111) iii. Power of apnetlate 
court—Cannot review order for destruc- 
hion of liquor.j—-Re KuyaATrar, Ie 
THEBAULT, [1927] 2 D. L. R. 6475 47 
Can. ee Cas. 181; 59 N.S. R191. 
bh (p. 111) i. Effect of— 
Licence transferred —Intorncating Liquor 
(General) Act, 1921 (No. 62 of 1924), 
ss. 16-~18.)—A.-G. (BUTLER) ov. 
WAN, [1927] 1. RR. 546.—IR. 


PART XIII. 


sx. Interdiction order—Removal of— 
Appleant proved to have refrained from 
drunkenness for fivelve months.) -When 
on an wppln under Govt. Liquor Act, 
RS B C.1924,¢. 116,59 69 toweounty 
et gudge to set aside an interdiction order 
It is proved that appet. has refrained 
trom drunkenness for at least twelve 
months itis obligatory on the yudge to 
set the order aside.— Fe Con vino, [1928] 
2W. W. RR. 695; 50 Can. Crim. Cas. 
199.—CAN. 


Sy. 








Conditions of issue,| ~Before 
Q® person ean be mterdicted under 
Govt. Liquor Act, R. S. B.C. 1924, 
e. 146, he must clearly be found to be 
Within the elass of persons who ‘ by 
excessive drinking, ete.”? are subject 
to interdiction under sect. 66 of the 
Act. A magistrate or other inter- 
diction Offietal has no power to make 
the order without first giving the person 
against whom the order is sought an 
opportunity to show cause why it 
should not be made.—~K vp. St. ELor, 
11928] 2 W. W. RR. 692,—CAN. 


PART XIV. SECT. 1, SUB-SECT. 2. 


fi. —- Payment for customs 
durs.}J —PARKMAN v Brvorr (P. EB. I.), 
[1926] 2 D. lL. R. 975. —CAN, 














Cases 5—176a. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 
Part |.—Definitions. 
5. Add. Annotation :—Mentd. Edwards v. A.-G. 21. Add. Annotation :—Apld. Northwood  v. 
for Canada (1929), 46 T. L. R. 4. L. C. C. (1927), 1387 L. T. 49. 
30a. —-—— Order dismissing application to postpone 
14a. Order of Registrar-General—Under Legitimacy 
Act, 1926 (c. 60). re-registration, as hearing of action.|—An order made by a 
provided for in the sched. to above Act, 1926, judge dismissing an application to postpone 
of the birth of a child origmally illegitimate, the hearing of an action a his list, * aad dering 
the child having become Icgitimate by virtue ae pay ee costs, is TT a oe re 
of the provisions of that Act, is not a record ait ay in ae a — i 1 eae age Vy. ribs ig 
of a binding decision.—JONES 1, JONES (1929), pa Ohi: 0 a RDI eer ae ELA aU 
U8. J.P. 74; 140 L.'T. 647; 45 T. L. RR. }ig28] 1K. B. 645; 97 L. J. K, B. 305; 138 
292 - 73 Sol. Jo. 192 ? Li. Te 310; 44 T. L. R. 100 ; 72 Sol. Jo. 
, ae ° 48, C. A. 
15. Add. A notation :~Mentd. Barkwell v. Bark- 31, Add. Annotation -—Mentd. Busby _»v. 
well, [1928] P. 91. Avgherino, [1928] A. C. 290. , 
18. Add. Annotation :—Mentd. Farnham Union 44, Add. Annotation :—Apld. Re Debtor, [1929] 
v. Cambridge Union, [1929] 1 K. B. 307. 2 Ch. 146. 
Part I1—Classification. 
48. SCT : -Mentd. The Fagernes, | cona (No. 2), [1926] P. 18. 
Qe 
; : : 176a. — ~-.J—The ct. will not, i ecial 
52. Add. Annotations :—Refd. The Goulandris, case. make ij Phe pa ae of = Seles Tight pr 
[1927] P. 182 ; to ». Wing On (Shance- "G ade | il as follows :-—** I He 
hai) (1087), 44 Re GO. 43.4 Halveame. toe device & Voadcnih all ay foal & personal 
von Lorang) v. Austrian Property Adminis- estate whatsoever & wheresoever unto & to 
trator, [1027] A. GC. 611. the absolute use of ny dear wife H.. her heirs, 
70. Add. Annolation :—Mentd. A.-G. v. Leeds exors., administrators & assigns in full 
Corpn., [1029] 2 Ch. 201. confidence that, she will do what is right as 
101. Add. aera :—Refd. Campbell v. Pollak, to the disposal thereof between my children 
[1927] A. ©. 732. Mentd. The Modica, [1926 | either in her lifetime or by her will after her 
Pp, 72. decease. The construction of this will boing 
; Fr es : 1 & submitted to the ct. on a special case, to which 
a ad ae gu ee the widow H. was pltf. & the children defts. : 
Mentd. tLorwood v. Statesman Publishing Co. —- Held : the widow Mo brats pea eT ama 
(1929), 98 L. J. K. B. 450. entitled to testator’s estate for her life, but 
447. Add. Annotation :-- Mentd. Re Chartres, Far- the ct. declined to make any declaration as to 
Pe a ig : Se a the future rights of the parties or to make 
man v. Barrett, [1927] 1 Ch. 466. any order as to costs.—SMITH v. GIBSON 
158. Add. Annotation :—Refd. The Lord Strath- (1871), 25 L. T. 559; 20 W. R. 88. 


PART II. SECT. 2, SUB-SECT. 1. 


re 





65 ili. J—Applying 
the rule that when the ct. decides the 
substantial question of huability & 
merely refers the wssessment of damages 
to a referee, reserving nothing to itself, 
the judgment ought to be rezarded as 
a final judgment for the purposes of 
appeal :—//eld Oh an appeal from 
Ty hidenigat in an action tot damages 
for the wrongful cutting of timber on 
pitf.’n lands, & for an ingunction, the 
appealin question was av interlocutory 
uppeal; & the prelitumaury objectiou 
that it was out of time was sustained — 
MAIR @ DUNCAN LUMBER Co. [1928] 
1W. W. R. 108; 39 B.C. RR. 260.— 





65 iv. }—The word 
“judgment ’ in clause 13 of Letters 
Patent is intended to cover an order as 
well ag a decree, but the effeet of the 
adjudication must be such as to put. 
an end to the suit or proceeding so far 
ay the ct. before which the suit or 
proceeding is concerned, or if its 








effect, if it. is not complhed with, is to 
put an end to the suit or proceeding. 
If it has this etteect. the adjudication is 
aw jJudement, otherwise not.—CHIDAM- 
BARAM COBTITYAR © CHEPIYAR FKIRW 
(1928), lL. L. R. 6 Ran. 703.—IND. 


a i. Order allowing set-off of 
costs. }—BaABCOCK v. STANDISH (1900), 
19 bP. R. 195.—CAN. 


74 iii. - .}— BULGER v. HOME 
INSURANCE CO., [1927] 3D. lL. KR. 1044 ; 
{1927] S. GC. Li. 151.—CAN,. 


1 (p. 130) i. Subject lo reference 
to assess damages.|--Where the ct. 
decides the substantial question of 
Viability in an action & merely refers 
the assessment of damages to a 
referee, reserving nothing to itself, the 
judginent should be regarded as a 
final judgment for the purposes of 
appeal.—BusSLUND v. ABBOTSFORD 
LurR., Min. & DEv.Co., [1927] 1D. L. R. 
279; 36 B.C. R. 386.—CAN. 


qi. -—— Order firing remuneration of 
erecutor.j|—lte DAVIES, DAVIES v. DUG- 














GAN (1927), 38 B. C. R. 249.—CAN. 


PART II. SECT. 2, SUB-SECT. 5.—A. 


bbi. .}-—Pltf. having begun 
an action by a specially indorsed writ, 
moved beforo a judge in chambers 
for speedy Judgment under kt. 8. C. 
(BK. C.), Ord. 14, r. 1, & it was ordered 
that judgment ‘should be entered for 
pltf. for the principal sum & that the 
action should proceed as tu interest :-—~ 
Held: the order for judgmeut was a 
final judgment.—NATIONAL LIFE IN- 
SURANCE Co. v. MCCOUBRAY, [1926] 2 
D. L. R. 550; [1926] S. C. R. 277.— 
CAN. 

sb. Judgment maintaining inscription 
in law.j|—-Held: a final judgment.— 
DOMINION TEXTILE Co. 
11926) S. C. R. 310.—CAN. 








v. SKAIFE, 


PART II. SECT. 2, SUB-SECT. 6. 


157 ii. ——.]—LESLIE v. CANADIAN 
CREDIT CoRPN., LTp., [1928] 3 D. L. R. 
178; (1928) S.C. R. 238.—CAN. 


184. Add. Annotations :—As to (1) Refd. A.-G. for 
Ontario v. McLean Gold Mines, [1927] A. C. 
185; Wigg v. A.-G. of Irish Free State, [1927] 
A.C. 674. As to (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C.437. Generally, Mentd. 
A.-G. for Ontario v. McLean Gold Mines Co. 
(1926), 95 L. J. P. C. 217. 

185. Add. Annotations :—Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37; Wigg v. A.-G. of 
Trish Free State, [1927] A. C. 674; Grant v. 
Knaresborough U. C., [1928] Ch. 310. 

187a. —— |\—Held: an action against the 
Air Council for a declaration that a patent 
was valid was not maintainable.-—ROWLAND 
v. AIR CoUNCIL (1923), 39 T. L. R. 228; 67 
Sol. Jo. 365; 40 R. P. C. 87; on appeal, 
39 T. L. R. 455, C. A. 


187b. S.P. RowLanp & MACKENZIE-KENNEDY v. 





Vol. XXX.-—Judgments. Cases 184a—260a. 


214. 
217. 


219. 


220. 


Ar Counci1 (1927), 96 L. J. Ch. 470; 137 9909. 
L. T. 794; 43 T. L. R. 717; 44 R. P. C. 


453, C. A. 
190. Add. Annotation :—Mentd. Fennell v. East 
Ham Corpn., [1926] Ch. 641. 
198. Add. Citation :—12 Tax Cas. 166. 
198a. Must enforce private right.|—-What 
weighs with me in the matter is that the right 
in question which pltf. seeks to have set up 
by a declaratory order is not a private right 
at all. Pltf. has no personal right to have 
sewers kept in proper condition. It is a 
matter, as LorpD HUALSBURY says, for the 
whole district; it is a matter committed to 
the special jurisdiction of a department which 
is a Government department, who have to 
act, not with regard to the interests of any 
particular individual, but with regard to the 
interests of the district generally. J am not 
aware that any ct. has ever in such a case 
made a declaration at. the suit of a member 
of the public, & still less in a case where, as 
I have said, I am not satisfied that any real 
principle of justice requires the ct. to deter- 
mine the matter (MauGnHAM, J.).—CLARK v. 
Ersom RuRAL DistTrRicr CouNcIL, [1929] 
1 Ch. 287; 98 L. J. Ch. 88; 140 L. T. 246; 
93 J.P. 67; 45 T. LL. R. 106; 27 LG. R. 328. 
Annotations :—Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1925), 
42 T. L. BR. 123. 
Add. Annotation :—Mentd. Public Trustee v. 
Hider, [1926] Ch. 776. 
Add. Annotation :—Mentd. Jaeger v. Jaeger 
Co. (1927), 44 RB. P. C. 437. 
202a. Right to proceed to trial—Notwithstanding 
default of defence.|—Where pltf. could not 
have obtained a declaration of the nature 
sought (see Rares & RaTInG, No. 1158a, 
post), on a motion for judgment in default 
of defence without evidence, & he was clearly 





199. 


201. 














224. 


228. 


230. 


231. 


238. 


239. 


251. 


257. 


260a. 


ee 


entitled to the declaration at the date of the 
writ, subject to his substantiating his case 
by proper evidence :—Held : he was entitled 
to proceed to trial for that. purpose & obtain 
his declaration with  costs.--GRANT vv. 
KNARESBOROTGIL UCrBax Councin, [1928 | 
Ch. 3103 97 TL. 7. Ch. 106: 188 I. T. 488 : 
920.P. 00; 44 TL. RR. 224: 26 1. GR. 165. 
Add. Citation :-~2 B. R.A. 779. 


Add. Annotations :—Mentd. Jones v. Harris 
(1926), 43 T. L R.1; Wart ve. Riversdale 
Mill Co., [1928] 1 K. B. 176. 


Add. Annolation :—Refd. Jaeger v. Jacger 
Co. (1927), 44 R. P. ©. 437. 


Add. Annotations :—Refd. The W. Il. Randall. 
[1928] P. 4) ; Horwood ». Statesman Publish- 
ing Co. (1929), 98 L. J. K. B. 450. 


Add. Annotations :—Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Wigg v. 
A.-G. of lrish Free State (1927), 96 L. J. P.C. 
88. Mentd. Sheppy Glue & Chemical Works 
v. Medway River Conservators (1926), 24 
L. G. RR. 457; Dee Conservancy Board »v. 
McConnell, [1928] 2 K. B. 159. 


Add. Annotation :~—Refd. Salisbury & Ford- 
ingbridge District Drainage Board  v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2K. B. 566. 

Add. Annotation : -Mentd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 


Add. Annotation :—Consd. Everett v. Ryder 
(1926), 185 L. T. 302. 

Add. Arnotations :—Apld. Groedel v. Hun- 
garian Property Administrator (1927), 44 
T. L. R. 65. Refd. Groebel v. Hungarian 
i ae Administrator (1925), 70 Sol. Jo. 


Add. Annotation :—-Mentd. Hardie & Lane v. 
Chiltern, [1928] 1 K. B. 6653. 


Add. Annotations :-—Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; Jacger v. Jaeger 
Co. (1927), 44 R. PP. C. 437. Mentd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. 
v. Harvey & Sons, [1929] 1 Ch. 686. 


Add. Annolation :—-Consd. KR. v. Grain, 
Exp. Wandsworth Grdns., [1927]2 K. B. 205. 


Add. Annotation :--Mentd. Gardner v. Cone, 

[1928] Ch. 955. 

As to validity of foreign judgment.|]—Cir- 
cumstances (see Conriicr oF Laws, No. 
1135a, ante) in which :-—fTeld: the ct. had 
power to make the declaration asked for.— 
ELLERMAN LINES, Lrp. v. Reap (1927), 
44 T. 1. R. 7; revsd. on other points (1928), 
44 TT. L. BR. 285, C. A. 

















PART II. SECT. 8, SUB-SECT. 5. 


r i, -}—~The rule that the cts. 
should not be called on to decide 
merely theoretical propositions applied 
to an appln. by the liquidator for the 
approve by the ct. of his action in not 
redeeming certain property of the co. 
from a tax sale.—Re GREAT WEST 
PERMANENT LOAN Co., [1928] 3 
W. W. R. 628.—CAN. 


sd. Declaratory Judgments Act, 1908 
— lyiscretion of court— Anticipatory con- 





atruction.J—-The jurisdiction of the ct. 
to give or make a declaratory judgment 
or order under sect. 3 of the above 
Act is discretionary, & the cl. will not 
ive or make such judgment or order 
ts way of prtsaed wana interpretation 
or construction of statutory powers in 
the abstract, without knowledge of the 
facts & circumstances under which 
such powers might be exercised, or 
without any certitude that manv of the 
powers will ever be exercixed. Neither 
will the ct. exercise its discretion to 
give or rake any judgment or ordcr on 
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® question of construction which, 
whichever way it is decided, does not 
necessarily put an end to the litigation. 
-—~DAIRY PROPRIETARY AASSOUN. (INC.) 
v. Naw ZEALAND DAIRY PRODUCE 
CONTROL Boarp, (19860) N. Z. Le. KB. 


535.--N. 


af, —— Whether bindeng on Crown.j— 
The Crown is not bound by the above 
Act, 1 # case Where the question raised 
iwvelves vo decision affecting a monetary 
claim against the Crown.—McDOUGALL 
ow A -G., (LY25]N. Z. 1h R. 104.—N.Z. 


Cases 282—448a 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. - 


Part IX—Effect of Judgments and Orders. 


282. Add. Citation :—{1925} B. & C. R. 265. 


320. Add. Annotation :—Refd. Knight v. Knight 
(1925), 95 J. J. Ch. 88. 


337. Add. Cilation :—revsg. S. C. sub nom. Re 
Sneyn, Map. OxvorDP (BrP.), 52 Tu. J. Ch. 724. 


Part XII1.—-Enforcement of Judgments and Orders. 





a 





366a. — —- - .|--GRIFFITHS 0. 
(1847), 16 M. & W. 809; 4 Dow. & Ih. 719: 
2 New Pract. Cas. 231; 16 L. J. Fx. 176; 
9. P.O. S. 573; 71 Jur 318; 153 EB. RR. 


1410S. 

366b. -— - - - --- .1— G1BBs v. Fricntr (1853), 
18. C. 5. 8083 10. 1. R. 329; 22 1. 3. 6. 2P. 
2563 17 Jur. 1034; 138 E.R. 1417. 


868a. -—- --—..]- -A rule fortaxation of costs, & 
an allocatur thereon, do not) amount to a 
“rule? or “ order” within the above sect., 
so as to be capable of being registered as 


Part XVI.—Interest on 


403. Add. Annotation :—Mentd. I. R. Comrs. v. 
Fisher’s ixors., [1926] A. C. 395. 


407a. - — Erroneous” decree.|--HIAMILTON +. 
Wovanron (1820), 2 Bh. 169; 4 BK. R. 290. 
H.W. 


Annotations :- Consd. Bateman v. Margerison (1853), 16 
Reavy. 477. Mentd. Colelough v. Sterum (1821), 3 BLL IS! . 
Winte v. Parnther (2829), 1 Knapp. 179. 


419a. -— Costs ordered to be charged on property.| 


Held: asthe costs were an equitable charge. 
they bore interest at. four per cent.- -lap- 


PART IX. SECT. 2. 


ci.—- - Lands subject to morloage J - 
Registered judgement binds only the 
interest of the debtors existing at the 
time of registration, & theretore can- 
not affect wo mige already given by 
debtor before the judgment - Yore- 


Jig. 570 —CAN 


ment, on @ proper suggestion of the 
facts on the record, against his exor. 
oy adjnimstrator, but can be eatended 
only on the land bound by such judg- 
ment — BURROWES 


2 judgment.--SHAW v. NtALe (1858), 6 
H. L. Cas. 581; 27 L. J. Ch. 444: 3145. 71T. 
O. S. 190; 4 Jur. N.S. 695: 6 W. R. 635 : 
10 Wo. R. 1422, 11. 1.5 rersg. on other points 
(1855), 20 Beav. 157. 

Annotations :-~Mentd. Beavan v. Oxford (1855), 6 De G. M. 
& G. 492: Turner te. Letts (1855), 20 Beav. 185: Hopkin- 
son 7. Rolt (1861), 9 Li. I. Cas. 514: Menzies v. Lightfoot 
(871). lL. Re. 11 Kq. 459; North vo. Stewart (1890), 15 
App. Cas. 4523; Briscoe +. Briscoe, [1892] 3 Ch. 543: Ze 
Knight, Kmght ». Gardner, 1892) 2 Ch. 368; Megucr- 
ditcehian vw. Lighbtbound, (1917] 2 kK. B. 298. 

371. After this case add ‘* --—- Order of Probate 

Division.|——See Execurors, Vol. XXIIT., 
p. 281, No 3486.” 


Judgments and Orders. 


PARD V. RICKETTS (1872), L. RK. 14 Wg. 291; 
A411... J. Oh. 595; 20 W. Rh. 898. 

Annotations :— Consd. Eardley v. Knight (1889), 41 Ch. D. 

537. Apprvd. /’e Drax, Savile v. Drax, [1905] 1 Ch. 781, 

422a. -.J— The ct. will give interest on 
costs payable out) of a fund which cannot 
be immediately realised.—Ie CAMPBELL’S 
Trusts (1871), J9 W. R. 427. 

430. Add. Cifation :—-16 Asp. M. I. C. 524. 


448a. NS. 2. Fox vv. CHARLTON, CHARLTON v. Fox 
(1865). 6 New Rep. 342. 








Ontario. We did net appear. & jude- 


ment was entered against dum bv 
defanit. In an action upon that. judg- 
Ttuent brought ino a Division Ct. im 


® ISvor, Cong Ontario by same pif. against same delt. 
the latter pleaded that the Quebec 


Judgment was of no effect in Ontario, 


HINRE GUARANTER & SECURITIES CORPN 
", KDMONDS (1900), 7 B.C. aR. 384s. — 
CAN. 


otk, —- Lands acquired by debtor 
subsequently to ansatisfied execution — 
Whether bound by qudqmeut.|] —Bunr v. 
BANKS (1872), 9 NOS. RL NLS. DD.) 
50}.— CAN. 

e ili, --—- Mutered on warrant of 
attorney-— Ferceuled by Rhushand d& wie 

Whether valid against arife’s real 
estate.) —When a woman, entitled to 
real estate, yorned with her husband an 
executing a warrant ot attorney on 
which a judgment was entered & 
recordcd, in) order to bind such = real 
estate, the (Ct of Probate ais not 
justified ino treating the gudgment as 
annility.— Re NELSON'S Estate (1856), 
oN. S. R. (2 Thom.) 1.---CAN. 


e iv. — — Subsequent death of debtor 
amsolvent— Peight to  assue — exccution 
agaist representative. --Where a judg- 
ment har been duly recorded in the 
hfetime of a deceased party, & his 
estate has been declared insolvent by 
the Probate Ct., an execution may 
nevertheless be issned an such jnudg- 


PART IX. SECT. 6. 


336 i. Effect of covenant to pay 
anterest —Mortgage.)\—By a nuitge. the 
Intgor. covenanted, by a separate 
covenant, to pay interest. The mtgec. 
obtained judgment against the mtgor. 
for the principal & interest due° 
Held: the security of the mtge. was 
not merged itn the jJudgment.— 
Ss WILLIAMS, [1895] 1 1. R. 
271.—IR. 


PART XIII. SECT. 1, SUB-SECT. 2. 


sg. Judgment in favour of legatce of 
one partner— tgqainst ather partner as 
erceeitor-——Previous yudyments against 
same qarhuer—By secured simple 
contract creditors.) —HARVPER v. HARPER 
(1890), 2 13. C. RR. 15.-—CAN. 


sh. Judgment obtained by default in 
Quebec—Defendunt resident dad serred 
wilh wrt in Ontario.J—Deft. who was 
resident. & domiciled in the Province 
of Ontario, wus served there with a 
writ of summons bv which an action 
for the price of goods sold & delivered 
was commenced against him in the 
Superior (Ct. of Quebec. The cause 
ot action arose partly, at least, in 
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& that am truth he was not indebted to 
plif — Theld the provistons now 
found in Jud Act, R.S. O 1927, ¢, 88, 
85. 51, 52, which were enacted bv an 
Act of the Province of Canada in 1860, 
23 Vacet oo. 24. must) be confined to 
actions upon judgments obtained in 
the Provinee of Quebec, which, accord- 
ing to the prineiples of international 
law, applicable as between the different 
Provinees of the Dominion, are entitled 
Lo extra-territorial recognition, t.e. to 
those cases in which the writ) was 
served within the Province of Quebec 
upon a person domiciled & resident 
therein & who owed allegiance to the 
laws of Quebec.—LunNaG wv. LER, [1929 | 
1p. L. R. 130; 63 0. lL. R. 194. - 
CAN. 

sj. Judgment against lands —HEnforce- 
ment of~—Necessity to sue out execution. ] 
—BANK OF UPPER CANADA 2 BRATTY 
(1862), 9 Gr. 321.—CAN. 


PART XIV. 


sk. Judgment not registcred-—Priority 
of mortgage.}—MINERAL PRopvucTs Co, 
vw. CONTINENTAL TRUST Co. (1906). 
37S. C. R. 617.—CAN. 


492. 
494, 
495, 
498a. 


Vol. XXX.—Judgments. Cases 492—526a. 


Part XVIl.—vJudicial Decisions as Authorities. 


Add. Annotation : 
97 L. J. Ch. 321. 
Add. Annotation :—Mentd. 
1 Ch. 606. 


Add. Annotation : 
[1928] Ch. 847. 
—(1) When any tribunal is bound 
by the Tidement of another ct., cither superior 
or co-ordinate, it is bound by the judgment. 
itself: & if from the opinions delivered it is 
clear what the ratio decidend: was which led | 
to the judgment, then that ratio decidendi | 
is also binding. But if it is not clear, then 
it is not part of the tribunal’s duty to spell 
out with great difficulty a ratio decidendi in 
order to be bound by it. 

(2) If a decision of the House of Lords 
rests upon the special & peculiar circum- 
stances of the case, the case does not bind the 
House, or any ct. by a general principle : 
but if the decision rests upon a general 
doctrine, it binds all cts. & the Lfouse, & that 
doctrine is part of the law of the Jand until 
the legislature be moved to interfere.—— 
GREAT WrsTern Ry. Co. vv. Mostyn 


Mentd. 7??e Mason (1927), 


Re Wait, (1927. 








(OwneERs), Tome Mosryn, [1928] A. C. 57, 
977.5. P28 38 LL. T. 408; 92 0. P. 1S 
A4W. TL RR. 179: 26 1.G. R. 91: 17 Asp. 
M. 4. ©. 3067, TT. L. 


Annotations :-—Cenerally, Mentd. Te. Outfall Board v. 


Boston Corpn. (1926), 136 J. 'T. 
Board v MeConnell, [1928] 2K. B. 15 


796 : Dee Conservancy 


504. Add. PE aaae ie i Mentd. G. W. 


506. 


506a. 


494 i. What part of decision binding 


K. v. Dunlop Rubber Co 42 T. L. R. 


376. 

Add Annotation :—Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. J.. R. 692. 

-|—It is the duty of a judge to ascer- 
tain the construction of the instrument before 
hin, & not to refer to the construction put by 
another judge upon an instrument, perhaps 
similar, but not the same. The only result 
of referring to authorities for that purpose is 
confusion & error, in this way, that if you 
Jjook at a similar instrument, & say that a 
certain construction was put upon it, & that 
it differs only to such a slight degree from 
the document before you, that you do not 
think the difference sufficient to alter the 
construction, you miss the real point of the 
case, which is to ascertain the meaning of 
the instrument before you. It may be quite 
true that in your opinion the difference 
between the two instruments is not sufficient 
to alter the construction, but at the same time 
the judge who decided on that other instru- 
ment may have thought that that very 
difference would be sufficient to alter the 
interpretation of that instrument. You have, 
in fact, no guide whatever; & the result, 
especially in some cases of wills, has been 
remarkable. There is, first, document A., 
& a judge formed an opinion as to its con- 
struction. Then came document B., & some 
other judge has said that it differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, he construes 


. (1926), 





PART XVII. SECT. 1. —Only 


is bin 


-Mentd. Johnson v. Clarke, | 


Annotations -—Apld. Re 
(1913), 82 L. F. Ch 309. 
5Q B.T). 
Dixon, Ltd. rv. 
Rutland (Duke) (1883), 23 Ch. 
9 App. Cas. 
[Ch 567: 
Co., 


it in the same way. Then comes document 
C., & the judge there compares it with 
document B., & says it differs very little, &, 
therefore, he shall construc it in the same way ; 
& so the construction has gone on until we 
find a document which is in totally different 
terms from the first, & which no human 
being would think of construing in the same 
manner, but which has by this process come 
to be construed in this manner (JESSEL, M.R.). 

-ASPDEN v7. SEDDON (1874), 10 Ch. App. 
396,n.; 44 L. J. Ch. 361,n.; 31 LL. T. 626, 
on appeal (1875), 10 Ch. App. 394, L. . 


Whiting, Ormond v. De TLauneay 

Mentd. Gill». Dickinson (1880), 
159. Dalton n. Angus (1881), 6 App. Cas 710; 
White (1883), 8 App. Cas. 835: Mundy vw. 
D. 813 Lover Bell (L884), 
286: Havles » Peuse & Partners, |1899| 
Westhoughton U. D. C. rv. Wigan Coal & Tron 
11919] 1 Ch. 1459 


506b. Cases decided on demurrer.|—Observations 


520. 


521. 


525a. - 


of Scrurron, 1..J., as to the extent to which 
cases decided on demurrer are to be regarded 
as authorities. —Sr. ANNE’s WELL BREWERY 
Co. v. RoBerTs (1928), 140 I. T 1s; 92 
J.P.180; 4490. L. RR. 708; 261. G. BR. 638, 
CA. 

Add. Annotations :—Mentd. 
S.S. Appalachee, Rovira v. Same (1926)] 
136 1. TT. 488; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. C. C. 446. 


Add. Annotation :—Mentd. Mergenthaler 
Linotype Co. v. Intertype Co. (1926), 42 
T. L. R. 682. 

~.J-—In doubtful cases the cts. attach 
some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the Ilouse of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling cases of much higher 
authority than the decision in this case 
| Birkenhead Guardians v. Brookes (1906), 95 
I,. T. 359, decided by RipieyY & DARLING, JJ.) 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (Scrurron, 1..J.).— 
Ponryperipp UNION v. Drew, [1927] 1 K. B. 
214; 95 L. J. K. B. 10380; 1386 L. T. 83; 90 
J.P.169; 42 T. L. R. 677; 70 Sol. Jo. 790 ; 
24 L. G. R. 405, C. A. 


Robertson vv. 


526a. —- —.|—Great importance is to be attached 


to old authorities, on the strength of which 
minany transactions may have been adjusted & 
rights determined. But where they are 
plainly wrong, & especially where the subse- 
quent course of judicial decisions has dis- 
closed weakness in the reasoning on which 
they were based, & practical injustice in the 
consequences that must flow from them, 1 
consider it is the duty of this House to over- 
rule them, if it has not lost the right to do so 
by itself expressly affirming them (LORD 
LOREBURN, C. ist Ham UNION vv. 
EDMONTON UNION, (1908] A.C. 1; 771. J. 
K. B. 85 ; 98 L. T.1 - 72J.P.9; 24T.L.R. 
108; 6L. G. R. 89, H. L. 





Annotation :-—Consd. Bourne v. Keane, [1929] A. C. 815. 


ratio decidendi.j}—Only the 
principle upon which a case is decided 
ing upon a court of co-ordinate 
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jurisdiction & inferior cts.—Re Ma 
Mya v. MA TAERIN (1926), I L. R. 1 
Ran. 313.—IND. 


Cases 628a-—600. 


529a. 





——— Original construction erroneous.] 
—Originally, the Act of Parliament in 
question did not receive that construction 
which the language put seems to warrant ; 
but we are bound by the weight of authority, 
& however we may regret that the true 
construction of the Act seems to have been 
departed from, we cannot now put that 
construction upon it which, unfettered by 
pea we might be inclined to do (Hutr- 
LocK, B.).—BooTH v. IBBOTSON (1827), 1 
Y. & J. 354; 148 EF. R. 707. 

Annotation .—Mentd. Hamilton v. Pewtress (1830), 8 L. J. 

QO. S. K. B. 331. 


531. Add. Annotation :—Mentd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 

542. Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 

546. Add. Annotation :-—Mentd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 


551. Add. Citations :—[1926] A. C. 545; 31 Com 
Cas. 357; 17 Asp. M. L. C. 40. 

Add. Annotation :—Mentd. Hogarth v. Cory 
(1926), 95 L. J. P. C. 204. 

Add. Annotation :—Mentd. Re Cockerill, 
Mackanegss v. Percival, [1929] 2 Ch. 131. 


554. Add. Annotation :—Mentd. Lyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 
550a. Affecting revenue.]—Tax cases ought not to 
be unsettled (LORD SUMNER).—SMirui (JOLIN) 
& Son v. Moors, [1921] 2 A. C. 133; 90 
L. J. P. C. 149; 125 L. T. 481; 87 T. L. R. 
613; 65 Sol. Jo. 492; 12 Tax Cas. 266, II. L. 


diibisiians -—Folld. Elliott: +. Duchess Mill (1926), 95 
L. J. K. B. 963. Mentd. Wankie Collicry Co. v. I. KR. 
Comrs. {1922] 2 A. C. 51; Boase Spinning Co. v. I. R 
Comirs. (1026), 135 L. T. O11: British Tosulated & Pelvy 
Cabiis v. Atherton, J1926) "A. C. 205; I. R Gomrs. 0. 
Newcastle Brewerics (1926), 95 J. J. K. B. 936: T. 7. 
Comrs. v. Northfleet Coal & Ballast Co. (1927), 12 Tax 
Cas. 1102; Thompson v. 1. R. Comrs., I. R. Comrs. v. 
. hompwon (1927), 12 Tax Cas 1091; Mallett v. Stav eley 
Coal & lron Co., (1928) 2 K. 1b 405. 


569. Add. Annotation :—Mentd. Ifymanz. Hyman, 
Hughes v. Hughes (1928), 139 lL. T. 416. 

-] — Where a broad principle has 
been decided by the House of Lords it is very 
undesirable that it should be frittered away 
by fine distinctions (LORD CAVE, C.).— 
NEWTON v. GUEST, KEEN & NETTLEFOLDS, 
Lrp. (1926), 135 L. T. 886; 70 Sol. Jo. 689 ; 
19 B. W. C. C. 119, H. L. 

Annotations ‘—Apld. Robertson v. 8.8. Appalachec, Rovira tv. 


5.8. Appalachee (1926), 136 L. ‘I’. 488: Moule ». Marmite 
r ood Extract Co. (1927), 20 B. W. CG. CG. 446. Mentd. 


553. 


569a. 








Tlowells ». Powell Dutfryu Steam reat Co., 11926] 1 K. B 
47%: Anderson v. Hickman (1.) & Co., Ltd. (1923), 21 
B.W.C. O. 369. 

569b. —-—- ——--.]—-When a question of law has 


been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (LORD CAVE, C.). . SOUTH- 
West LANCASHIRE Coat OWNERS’ ASSOCN., 
[1927] A. C. 827; 96 Tr. J. K. B. 894; 137 
L. T. 787; 48 T. L. R. 725; 71 Sol. Jo. 680 ; 
sub nom. THOMAS v. EvANS (RicHARD) & Co. ; 
JONES v. SouTH-WeEsT LANCASHIRE COAL 
OwNERS’ ASSOCN., 11 Tax Cas. 790, H. L. 





PART XVII. aed 4, SUB-SECT. 1.— 


sm. On colonial court— Contrary 
decision of Privy Council.}—Lorne v. 
RocKkWOOD RURAL CREDITS SOCIETY, 
No. 603 ii, post.—CAN. 


sn. On Supreme Court of Canada.)— 


The Supreme Ct. of Canada is not bound 
by or subject to the decisions of the 

ouse of Lords unless & 
Parliament of Canada shall so declare, 
that Parliament being now,as the result. 
of the Imperial Conference of 1926, 
the only authority which has juris- 
diction to make such a binding declara- 
tion upon the cts. of this nation; & OA 


ENGLISH AND EMPIRE DiIcEsT SUPPLEMENT. 


569c. ———- ———.]—-GREAT WESTERN Ry. Co. v. 
Mostyn (OWNERS), THE Mostyn, No. 498a, 
ante. 


571. Add. Annotation :—-Mentd. Hyman v. Hyman, 
Iiughes v. Hughes (1928), 139 L. T. 416. 


577. Add. Annotations :-—Refd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. Mentd. 
Small v. Easson (1920), 12 Tax Cas. 351; 
Bourne & Hollingsworth v. I. R. Comrs. (1921), 
12 Tax Cas. 483; British Insulated & Helsby 
Cables v. Atherton, [1926] A. C. 205; Mitchell 
v. Noble, [1927] 1 K. B. 719; Green v. 
Gliksten (1928), 189 L. T. 12; Mallett v. 
Staveley Coal & Iron Co., [1928]2 K. B. 405 ; 
Morley v. Lawford (1928), 45 T. L. R. 30; 
Rees Roturbo Development Syndicate v. 
I. R. Comrs., Same v». Ducker (1928), 13 Tax 
Cas. 366; Hagart & Burn-Murdoch v. 
Inland Revenue Comrs., [1929] A. C. 386 ; 
Salisbury ee Estates, Ltd. v. Fry (1929), 
98 L. J. K. B. 722. 


588a. —~- .|—A decision of the appellate ct. in 
a colony which is regulated by Englishlawis not 
assumed to be wrong, because it conflicts with 
a decision of the Ct. of Appealin England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council.-—ROBINS 
v. NATIONAL Trust Co., [1927] A. C. 515; 
06 L. J. P. C. 64; 187 L. T. 1; 43 T. L. R. 
243; 71 Sol. Jo. 168, P. C. 

Annotation. :—Refd. Pope SDD Na Ne orn. v. Spanish River 

Pulp & Paper Mills, [1929] A. C. 

588b. —----~ -|—GREAT wis ty. Co. v. 
Mostyn (OwWNgERS), TE Mostyn, No. 498a, 
ante. 


595. Add. Annotation :—-Mentd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 


595a. Question of maritime law.|—A judgment of 
the House of Lords upon a proper maritime 
question, whether given in an It nglish or in 
a Scottish appeal, is of equal authority in 
all the Admlty. Cts. of the kingdom..- - 
CURKIE v. MCKNIGHT, [1897] A. C. 97; = 
I, J.P. 0.19; 75 L. T. 457; 18 T. li 
53; 8 Asp. M. 1. 193, LL. on 
Waniiations :—Reifd. Blairmore S.S. Co. v. Macredie, [1898] 
A. ©. 598. Mentd. The Ripon City, [1897] P. 226: The 
Veritas, [1901] P. 304; The Burns, [1907] P. 137; The 
Tervacte, {1922} P. 259. 
597. Add. Annotations :—Consd. Barton-upon- 
Irwell Union v Wycombe Union, [1926] 2 
K. B. 3. Refd. Wycombe Grdns. v. Barton- 
upon-Irwell Grdns. (1926), 43 T. L. R. 89. 


Add. Annotations :—Mentd. Sheppy Glue & 
Chemical Works v. Medway River Conserva- 
tors (1926), 24 L. G. R. 457; Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88; Dee 
Yonservancy Board v. McConnell, [1928] 2 
K. B. 159; Clark v. Epsom RR. D. C., [1929] 
1 Ch. 287. 


Add. Annotations :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. Mentd. Capel St. Mary, Suffolk 
». Packard, [1927] P. 289. 








599. 


600. 


where a decision of the Supreme Ct. 
is now found to be in conflict with a 
decision of the House of Lords the law 
as declared by the former should be 
followed by the other cts. in Canada.— 
GEORGIA CONSTRUCTION Co. v. PACIFIC 
pees KASTERN Ry. Co., ine 1 
np ee a a em f1928]3 W.W.R 


until the 


601. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 248. 

602. Add. Annotations :—Refd. Re Article X of 

Articles of Agreement for Ahan between 

Great Britain & Ireland (1928), 45 T. L. R. 

57. Mentd. Capel St. Mary, Suffolk 1. 

Packard, [1927] P. 289. 

Add. Annotations :—Mentd. Jones v. Waring 

& Gillow, [1926] A. C. 670; Auchteroni v. 

Midland Bank, [1928] 2 K. B. 294. 

Add. Annotation :—Refd. Venn v. Tedesco, 

[1926] 2 kK. B. 227. 


605. Add. Annotation :—Consd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 


Add. Citations :—95 L. J. K. B. 866; 90 
J.P.185; 42 T.L. R. 478; 24 L. G. R. 496. 
Add. Annotation :—Retd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 


Add. Annotation :—-Mentd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. R. 692. 
Colonial appellate court.|—-RoOBINS ?. 
NATIONAL TRUST Co., No. 588a, ante. 


621. Add. Adnotation :-—Generally, Mentd. Earle 
v. Hemsworth R. 1D. C. (1928), 44 T. L. mk. 
605. 
626. Add. Annotation :—Mentd. Venn v. ‘Tedesco, 
[1926] 2 K. B. 227 
—=(1) Where aw Ct. of Appeal has 
before it a serics of judgments of the Ct. of 
Appeal which do not appear to be consistent 
with each other, & the later Judgment was 
given when the Lords Justices were not aware 
of some of the previous decisions, in such 
circumstances, as » matter of judicial comity, 
it. is open to the ct. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views as to which are the more accurate 
& which it) shall follow. 

(2) A Ct. of Appeal consisting of thre 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (ATKIN, L. J.).—GLASKIE tr. 
WATKINS, [1927] 2 K.B. 181; 96L. J. K. B. 
460; 187 L. TT. 1382; 43 T. L. RR. 8143 71 
Sol. Jo. 192, C. A. 


603. 


604. 


608. 
609. 
611. 
614a. 





628a. 
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628b. —— Conflicting decisions.] — GLASKIE  v. 
WatTKINS, No. 628a, ante. 


-|— Observations by Scrutron & 
SARGANT, L. J... where there were con- 
flicting decisions of the (i. of Appeal as to the 
construction of a rule of et., on the right of 
the ct. to consider & decide the matter for 
itself.—SMirH v. SCHILLING, [L928] 1 K. B. 
429; 97L. J. WK. B.276; JON 1. 7. 4755 44 
T. L. R. 109, C. A. 

629a. ——~ Court of Criminal py peeled ACTICe 
Note (1928), 20 Cr. App. Rep. 185. 

631. Add. Annotation :- -Mentd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

631a. —— Colonial appellate court.|—Ron- 
INS ». NATIONAL Trust Co., No. 588a, ante. 

632. -idd. Annotation :—Mentd. Aldridge  v. 
Wright, [1920] 2 K. B. 117. 


628c. 











642. Add. Annotation :—Refd. Lowther «7. Clifford, 
11927] 1 K. B. 130. 
642a. -— Conflicting decisions.|-—-—Where there 








are two previous decisions of the Div. Ct., 
one of which was decided by a ct. of two 
judges & the other by a ct. of three judges, 
the rule of the Div. Ct. is to respect the 
decision of the ct. of three judges.—DE 
VRIES v. SMALLRIDGE, [1928] 1 K. B. 482; 
97 Ju. J. KB. 244: 1508 1. T. 497. C. A. 


642h. - -—— | Observations, where there were 
two inconsistent lines of authorities as to the 
construction of Rent Restriction Acts, on 
the duty of the ct. to consider & decide the 





ioatter for itself..--RATKINSKY 7. JACORS, 
11929) 1 WK. B. 243 97 1. 0. K. B. 566; 185 
L. T. 730; 92 5. P. 142; 44 T. 1. RR. 548; 

72 Sol. Jo. 554; 26 1. G. RR. 3880, TD). €. 
Annotation :- Mentd. Liovd « Cook, Goudge vr. Broughton, 
Samson ev. Bartram ev. Brown, Barker r. Hutson, 


Miatt, 
{1929 1 K. B. 
643. Add. Arnvotations ; --Mentd. United Billposting 
Co. «. Somerset, County Council (1926), 95 
fu. WK. BR. SYD; Kverton v. Walker (1927), 
137 L. TT. OOF. | 
653. cldd. Annotation :-— Mentd. 
rae) Ti Ee 2a: 


Bernard V, 


we a SECT. 4, SUB-SECT. 2. 


—-— Contrary decrimoin 
by sie of Lords.|\—While a decision 

the Privy Council on a point actually 
decided by it is binding on a Canadian 
ct., even though there is u contrary 
decision on the same point by the 
House of Lords, yet where a statement 
of law cited from a judgment of the 
Privy Council is merely a dictum, 
the Canadian ct. is free to follow the 
House of Lords.—Lorpr v. RocKwoop 
RURAL CREDITS Socrery, [1926] 2 
bL. L. R. 819; [1926] 2 WwW. W. R. 1; 
35 Man. L. R. 499.—CAN. 


603 iii. —— Courts in India. ]~— 
A decision of the Privy Counci) binds 
all the cts. in India, at any rate as soon 
as the decision is promulgated & comes 
to the knowledge of a ct. in India.— 
NINGAPPA MARBASAPPA ARLESHVAR 
vo. GYANAIL POURAIIT MaRwapt (1926), 
I. L. R. 51 Bom. 231. —IND 

-}—The 


608 _ iv. 
decisions of the me | Council are 
absolutely binding on all cts. in India. 
Ma MYA v. Ma THEIN (1926), 


I. L. R. 4 Ran. 3138.—IND 


PART XVII. SECT. 4, SUB-SEOT. 8. 


624 iv. J—A decision of Hee 
pellate Div. is binding on it & o 
rT judges within the province, inteae 
& until it is overruled by a higher ct. 
The belief that a higher ct. would take 


























a@ different view from that expressed 
by the Appellate Div., though founded 
on genoral reasommmg mu other cses 
decided by the ligher ct., is not a 
sufficient reasoning for not following 
the decision of the Appellate Div - — 
DowsErt v. KpMuUNDS (Alta ), [1926] 
4D. LL. R. 796, 11926) 3 WwW. W. R. 
447; 46 Can. Crim. Cas. 330.—-CAN. 
AWM Gi 








-_——— —_— eee ~ 


eee oe LA Anenian af 


in conflict with ai decision of the 
Supreme Ct. of Canada & has not been 
departed from by the Privy Council 
or overruled by the Liouse of Lords, is 
binding on the K. B of Manitoba with 
respect to the interpretation of an Act 
in the same terms as those of the Act 
interpreted in the Ct. of Appeal’s 
docision, even though that. decision is 
contrary to one given by o ('t of Appeal 
of another province.--LOWERY — v, 
LAMONT (Man.), Nar 1D L. kh. 669; 
[1927] 1 W. W. RR. 95.—CAN. 





f i. = power vt EDMUNDS 
, No. 624 iv, ante.—- CAN. 
f ii. -]J—Decisions of the highest 





ct. of a province are absolutely binding 
on all subordinate ots. in that province. 
—Hte MA Mya v. MA THEIN (1926), 
I. L. R. 4 Ran. 313.— IND. 


PART XVII. SECT. 4, SUB-SECT. 5 


641 i. On another Divisional Court— 
Court equally divided.J}—The decision 


891 


Wilhbams (1928), 


| 
| 
| 
: 
| 
| 


——— ne eee 


of an equally divided Div. Ct. ish binding 
on all Div. Cts. -——DRISCOLL 0. COLLETTI, 
me 2D L.R.428; 58 O. L. R444. 
—CAN. 


| PART XVII, aay Oty SUB-SECT. 7.—- 


cts. 
the 


General rulc.j—- Where 
jurisdiction 
; : ae ; to ° 
the decisious of one such ct. are not 
regarded as binding another.—J/¢e a 
Mya v. Ma ‘Trvin (1926), 1. OU. fF. 
tan. 515.-—- IND 


so. Applicatiow lo 
Ipplieation previously —oaicfused — by 
Supreme Corrt.)--An appin pursuant 
to Service & Execution of Peocess Act, 
IMO1-f924, 5 19, for leave to execute 
in Victoria a writ of attachment issued 
out of the Supreme Ct. of New South 
Wales having been reftised try the 
Supreme Court of Victoria, an appln. 
under the same section was made for 
leave of a justice ol the diigh Ct. to 
exccute the writ in any state other 
than New South Wales —//cild: the 
Migh (Ct. ought not to make an order 
which had been retused by a ct. of 
co-ordinate purisdiction in the matter 
on tacts identical with those brought 


653 i. 
have’ co-ordinate 


Lligh) Court — 


before the Hizh Ct -JONES v. JONES 
Vii 28), 4do cn. LL. aoe (1928) 
tee RW. 112; (1928) Argus L. R. 45. -— 


Cases 66la—728a. 


661a. 





.+—When there is the decision of a ct. 
of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of error, we ought to 
consider ourselves bound by it: (WILDE, C.J.). 
—BARKER v. STEAD (1847), 3 C. B. 946; 
5 Ry. & Can. Cas. 45; 16 L. J. C. P. 160; 
81. T. O. S. 390; 11 Jur. 90; 136 EF. R. 
379. 

Aouen :—Mentd. Norris v. Cottle (1850), 2 H. L. Cas. 


679a. 





.}-—Semble : a decision of the Exchequer 
Chamber, where the judges were equally 
divided, will be regarded as binding on the 
Ct. of Appeal.— HART v. RIVERSDALE MILI. 
Co., [1928] 1 K. B. 176; 96 L. J. K. B. 691 ; 
137 1. T. 364; 91J.P.135; 43 T. L. R. 396 ; 
71 Sol. Jo. 407, C. A. 3; on appeal from S., C. 
sub nom. RIVERSDALE MILL Co. v. HART. 
[1927] 1 K. B. 624, D. C. 

680a. - .|—IJf one authority were produced to 
me, & my own opinion were the other way, 
I would not follow that authority ; but if the 
authoritics are numerous, I adinit that I 
must be bound (JESSEL, M.R.).—Re BETHLEM 
Hospirat (1875), L. R. 19 Eq. 457; 
44L. J. Ch. 406; 23 W. BR. 644. 


Annotations :-—-Retd. fir i St. Katherme en oe pees: 
17 Ch. D. 378. Mentd. Ae Gasclee, [1901] 1 Ch. 923 


685a. ———.|—-Of course, if other “aadiees 
have expressed different views as to the 
construction, & their decisions are binding 
on this ct., this ct. has simply to bow & 
submit, whatever its own opinion may be 
(JESSEL, M.R.).—Re Wriaut, Ex p. WILLEY 
(1883), 28 Ch. D. 118; 52 L. J. Ch. 546; 48 
L. T. 380; 31 W. R. 563, C. A. 

Annotations _— Consd. Dashwood v Magniac, {1891] 3 Ch. 


306. Refd. Bourne v. Keane, [1919] A. CG 815. Neutd. 
Re Dewitt (1685), 16 Q. B.D. 159; Jeffris, o. Tomboson 








(1886), 3 T. La. RL 1933 Fee Aytmer, x p. Bischoffsheim 
(1887), 19 Q T). a 3 Hood-Barrs v. Heriot, Hx p 


Blyth, [1896] ot. Ri. 338 
705. Add. Annotations :—Mentd. Chesterman v. 
Federal ‘Taxation Comr., [1926] A. C. 128; 
I. R. Comrs. v. Kalkirk Temperance Café Trust 
(1926), 11 Tax Cas. 353 ; I. R. Comrs. 7. Glas- 
gow Musical Festival Assocn. (1926), 11 tax 
yas. 154; 1.R. Comrs. v. Peeblesshire Nursing 
Assocen. (1926), 11 Tax Cas. 335; Martin v. 
Lowry, Martin v. T. R. Comrs., [1926] 1 K. B. 
550; Scottish Woollen Technical College, 
Galashiels v. 1. R. Comrs. (1926), 11 Tax Cas. 
139; I. R. Comrs. v. Yorkshire Agricultural 
Soc. (1927), 44 T. L. R. 59; Re Williams, 
Public Trustee 7. Williams, [1927] 2 Ch. 283 ; 
General Medical Counci] v. T. BR. Comrs., 
English Branch of Gencral Medical Council 
v. I. R. Comrs. (1928), 97 L. J. K. B. 578; 
Geologists’ Assocn. v. Inland Revenue Comrs. 
(1928), 14 Tax Cas. 271; Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557; 
Adamson tv. Melbourne & Metropolitan Board 
of of Works, [1929] A. C. 142. 


+ ne 
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705a. Tax cases.|—One ought, 
especially in tax cases, which apply equally 
in Scotland & in England, to pay the very 
greatest deference to decisions of the Scottish 
cts. (GREER, L.J.).—SHANKS v. INLAND 
REVENUE Comrms., [1929] 1 K. B. 342; 98 
L. J. K. B. 341; 140 L. T. 157; 14 Tax Cas. 
249, C. A. 

Annotatumn ere ation v. InJund Revenue Comrs. 

(1929), 45 T. Ta. RR. 

709a. -- ——, oa eens of the cts. in Ireland 
are not binding on an Einglish ct., & if they 
conflict with decisions in England, or if they 
are not consistent with the ct.’s view of the 
Knylish Jaw, the ct. will decline to follow 
them.— Re INMAN, INMAN v. INMAN, [1903] 
1 Ch, 241; 72 L. J. Ch. 120; 88 L. T. 178; 
51 W. R. 188; 47 Sol. Jo. 92. 


Add. Cilations :—95 lL. J. K. B. 936 ; 
L. T. 618; 42 T. J. R. 609; 70 Sol. Jo. 
734, C. A.; affd. sub siom. NEWCASTLE 
BREWERIES, LYrp.v. INLAND REVENUE COMRS. 
(1927), 961. J. WK. B. 735; 187 L. T. 426; 43 
T. L. R. 476; 12 Tax Cas. 927, H. L. 

Add. Annotations :—Mentd. Ford v. I. R. 
Comrs. (1926), 12 Tax Cas. 997; Tinglish 
Dairies v. Phillips. English Dairies v. I. R. 
Comrs. (1927), 11 Tax Cas. 597; Lambert v. 





714. 135 


I, R. Comrs. (1927), 12 Tax Cas. 1058 ; 
Bernhard v. Gahan, Bernhard v. Inland 


Revenue Comrs. (1928), 13 Tax Cas. 723. 


Add, Annotation :—Gencrally, Mentd. Jake 
1. Simmons (1926), 95 L. J. K. B. 586. 
Add. Annotations :—-Refd. Buerger v1. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Sassoon 7. International Banking 
Corpn., [1927] A. C. 711. 

Add. Annotation :—Mentd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 


Add. Annotations :-—Mentd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930 ; 
Sassoon v. International Banking Corpn., 
[1927] A. C. 711. 

Shipping decisions.|-—Amcrican 
shipping decisions, while treated with great 
respect, do not necessarily control the 
shipping decisions of the English cts.— 
GossE MILLARD v. CANADIAN GOVERNMENT 
MERCHANT MARINE, [1928] 1 K. B. 717; 1388 
I. T. 421; 44 T. LR. 143; 17 Asp. M. L.C. 
385; 33 Com. Cas. 189. C. A.3; sub nom. 
GOssE MILLARD v. CANADIAN GOVERNMENT 
MERCIIANT MARINE, AMERICAN CANNING Co. 
v. CANADIAN GOVERNMENT MERCHANT 
MARINE, 97 J. J. K. B. 1933 on 

[1929] A. C. 223, H. L. 


Annotation :-—Mentd. Foreman & Eliams v. Federal Steain 
Navigation Co., [1928] 2 K. 1. 424; Silver v. Ocean 8.8. 
Co. (1929), 16 T. L. R. 78 


717. 
718. 


724. 


727. 








728a. 

















PART XVIL SECT. 4, SUB-SECT. 7.— | a superior ct. are binding on benches | MYA v. sat THEIN (1926), J. L. R. 
D. oe ee ne eaten a4 Ae — si 313.—IND. 
; " 9 on all judges o at ct. 8 g singly, On 
4 oe oes 289 :thog6) 2 W. ahaa & decisions of benches are binding on nanainale courte.}—On | oints where 
422- 90 Sask. L. R. 553.— CAN. : single judges.— Fe Ma MYA »v. Ma there is no decision of the High Ct., 
: R. 4 Ran. 313.— | subordinate cts. in Lower Burma are 


PART XVII. SECT. 4, SUB-SECT. 13. 


st. India.J—The decisions of the 
Sudder Dewani Adawlat & the Sudder 
Nizamat Adawlat are not binding on 
the High Cts. am Ma MYA tv. MA 
TaN (1926), I. L. R. 4 Ran. 313.— 


sv. -l—Decisions of the highest 
ct. of a province are absolutely binding 
op all subordinate cts. in that province, 
& ordinarily decisions of a full bench of 





SW. 


High 


decisions of 
Burma, 





THEIN (1926), I. LL. 
IND. 


Burma—Chicf Court of 
Lower Burma—Whether binding——On 
Court.J—The High Ct. 
exercise of its ordinary original & 
appellate jurisdictions is not bound by 
the Chi 

although its decisions are 
conditional authorities of the highest 
value to which the greatest weight & Re MA 
respect must be attached.—Re Ma 


still bound by the rulings of the Chief 
Ct., & subordinate cts. in Upper Burma 
are still bound by the aeaons reported 
in Upper Burma Rulings nder 
Govt. of India Act, s. 107, “the High 
Ct. has power, if it so desires, to direct 
the subordinate cts. in Upper Burma 
to regard themselves as bound by the 
decisions of a bench of the Chief Ct. 
or even of a single judge of thet ct.— 
Mya v. MA TREIN (1926), 
I. L. R. 4 Ran. 313.—IND. 


in the 


ef Ct. of Lower 


onnm 


736. Add. Annotation :—Mentd. Wycombe QGrdns. | 


v. Barton-upon-Irwell Grdns. (1926), 43 
T. L. R. 89. 

739a. Discrepancy between reports.] —- Where a 
case was reported in 1893 both in the Law 
Reports & in the Law Times, & the reports 
differed both in the narrative of facts & in 
the words of the judgments, Lorp Buck- 
MASTER assumed that in the Law Leports 
there was a revision by the judges of the 
judgments that they delivered & accepted 
that as an authoritative statement.—Fam.- 
MAN v. PERPETUAL INVESTMENT BUILDING 
Society, [1923] A. C. 74; 92 L. J. Kk. B. 50; 
128 L. T. 386; 87 J. P. 21; 39 T. L. R. 64, 
H. L. 

Annotations :-—Mentd. Cockburn ». Smith, [19284] 2 K. B 


119: Suteliffe » Chents Investment Co., [1924] 2K. B 
746; Coleshill v. Manchester Corpn., [1928], 1 K. B. 776 


752a. Cooper’s Reports.|--I may observe, in 
passing, that Sir George Cooper's reports are 
not reports of the very highest authority, 
& though they are sufficiently accurate, it 
should be remembered that Sin W. GRANT did 
not correct his decisions in those reports, 
whilst he did his decisions reported in 
Merivale (STUART, V.C.).—BAKER v. PECK 
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(1860), 3 L. T. 656; 9 W. R. 186; on appeal 
(1861),4L.T.3,L.C. &L. JJ. 
-4nnotation :-—Mentd. Re Postlethwaite, Postlethwaite v. 
Rickman (1888), 59 L. T. 58. 

753a. -|—Mr. Dickens was not a very 
accurate reporter (LEacH, M.R.).—LIVESEY 
v. HARDING (1830), as reported in Taml. 
460; 48 BE. R. 183. 

782. Add. Annolations:—Mentd. Hall v. Pim 
(1927), 32 Com. Cas. 144; Patrick v. Russo- 
British Grain Export Co., [1927] 2 K. B. 535; 
Riley v. Brown (1929), 98 L. J. K. B. 739. 

787a. — .|—Except on points of practice, the 
Weekly Notes should only be cited as mterim 
reports of cases during the period required 
for their pubheation in the Law Reports 
(SWINFEN EAby, J.). -fte Smiviv’s SETYTLE- 
MENT, WILKINS v Surrit (1902), as reported 
in [1903] 1 Ch. 378. 

Annotations :—Mentd. Re Brydone’s Setthnt.. Cobb =r. 

daar eer eeie [1903] 2 Ch. 84; Boyce v. Wasbrough, {1922 ] 


425, 
789a. -|—I do not think the Weekly 
Notes ought to be cited as authority on will 
cases (LORD CoZzENs-HlARDY, M.R.).—e 
ITiowELL, Ke BUCKINGHAM, LIGGINS vw. 
BUCKINGHAM, as reported in [1915] 1 Ch. 241. 
Annotations :-—Mentd. fe Booth, Hattersley v. Cowgill 


(1917), 86 L. J. Ch. 2703; Re Chapman, Hales v. A.-G., 
[1922] 2 Ch. 479. 
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Cases 99-—327. 
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JURIES. 


Part Vil.—Juries of Issue and Assessment. 


99. Add. Annotalions :—Generally, Mentd. R. v. 
Harris, [1927] 2 K. B. 587; R.v. Noble (1928), 
20 Cr. App. Rep. 191. 


292. Add. Annotations :---Mentd. R. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 
47+; Statham v. Statham (1928), 45 T. L. R. 
127. 

295a. Death of judge.|—Semble : a judge has no 
jurisdiction to continue the hearing of a case, 
in which witnesses have been called in ct. 
in the course of a trial before the jury & 
another judge.-—-COLESHILL v. MANCHESTER 
Conrpn., [1928] 1 K. B. 776; 97 L. J. K. B. 
220; 138 L. T. 5387; 92.7.P.37; 44'T. L. R. 
258; 2617..G. R. 124, C. A. 


295b. Communications to judge—Right of counsel 
to inspect.|—Tiosps v. TINLING, HOBBS v. 
NOTTINGHAM JOURNAL, No. 304a, post. 


301a. —— -|—Where a jury, before hearing 
all the evidence tor the defence, finds a verdict 
for pltf., it} is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether the case should be continued 
before the same jury.— Dkr FREVILLE v. DInL 
(1927), 43 T. I R. 4381; 71 Sol. Jo. 430, 
Cc. A. 

Annotation :-- Reid. Wobbs v7. Tinling, Hobbs ¢. Nottangham 

Journal, (1929) 2 K. B. f. 





303. Add. Annotation :—Mentd. De Freville v. | 
Dill (1927), 43 T. L. R. 431. 
304a. -—-- Whether ground for new trial.]|—In an 





action for libel pltf. set out in his statement 
ot claim the alleged libel, & in a separate 
paragraph alleged an innuendo’ which 
practically repeated, but somewhat extended, 
the statements in the alleged libel. Defts. 
did not plead justjfication or fair comment, 
but paid 20s. into ct. in respect of the alleged 
libe] as sufficient damages; they made no 
payment into ct. in respect of the innuendo ; 
& they gave notice under R. S. C. Ord. 36, 
r. 37, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 








PART I. 

sa. Order yranting— Common ” an- 
advertently —oaunsertecd— Amendment — of 
order.j—Ticld; the order should be 
amended by optriking out the word 
* common. ’— BRADSHAW Uv. ‘; Ye 
RaPID TRANSIT, (1927) 1D. L. RR. 599 ; 
38 B.C. lt. 64.—CAN. « 


Acts, 
number 


Wu stimoned., 


the jury, 


PART VII. SECT. 2. 
72 iii. .}~—Accused. except 





1907, ec. 11, 
of jurors, 


327. 


On 


previously sum- 
moned, were absent, & others were 
excused from serving & a new panel 
The original panel 
Was not discharged, but the numes on 
both panels were thrown into one box, 
impanelled for deft.’s 
trial, drawn from the names us 60 
combined :——Held : 
legisjation Acts of 1919, c 7, 8. 41, 


the effeet of the 


for one lapse he was a man of unblemished 
reputation. Thereupon he was _ cross- 
examined as to _ specific incidents not 
mentioned in the libel or in the particulars 
served under R. 8. C. Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal :— 
Held: (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pitf.’s 
denials, & the jury should have been told 
that while they were not bound to accept 
piti.’s denials, those denials, though un- 
accepted, afforded no evidence that the 
incidents had taken place; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect; (3) the jury should 
have been told that their intervention was 
premature, & they must hear the pltf.’s 
case to the end & be directed as to the 
issues they had to try; & (4) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(5) Communications from the jury to the 
judge should be shown to the parties’ counsel 
(per Schurron, I. J.). 

While the better practice is for communica- 
tions from the jury to be shown to parties’ 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge (per SANKEY, L. J.).—HOBBS v. 
TINLING, HOBBS v. NOTTINGHAM JOURNAL, 
[1929] 2 kK. B.1; 98 L. J. K. B. 421; 141 
a T. 121; 45 T. L. R. 328; 73 Sol. Jo. 220, 

= Ns 


Add. Annotation :—Refd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1. 





Five actions were brought by different 
pitfs. against two defts. & were by 
consent tried together before a judge 
& jury :—Held: the consent to try 
the actions together did not. give u 
right to more than four peremptory 


the trial a 


challenges on each side.—Gay Co., 
Lrp. v. Trick, [1927] 1 D. L. R. 
1091; 60 O. L. It. 8.—CAN. 


PART VII. SECT. 10, SUB-SECT.4. 


in cases of tmal for high treason or 
misprision of treason, bus no right to 
inspect the jury Ne v. BAUM 
(1927), 27 S. KR. N.S. OW. 4013; 44 
N. 8S. W. W. N. 136.—AUS. 


sb. Original panel inadequatic—Power 
of judge to add to.J—V eft. was arrested, 
mdicted & tried & convicted for 
harbouring a quantity of dutiable 
goods, to wit, spirituous liquors unlaw- 
tully imported into Canada, of the 
value of over $200, whereon the duties 
lawfully payable had not. been paid, 
in violation of Customs Act, Dominion 


was to give the trial Judge authority 
to retain the panel summoned, & to 
increase the number by additions 
thereto, & the objection to the com- 
position of the jury drawn for deft.'s 
trial failed. —R wv. SHELLMAN, [1928] 
1D. L. . 657 ; sub nom. TR. v. SCHELL 
MAN, 59 N.S. R,. 535.—CAN. 


PART VII. mere 5, SUB-SECT. 3.— 
e 1. 
183 i. Revsd., 34 S.C. R. 228. 
PART VII. SECT. 5, SUB-SECT. 4. 
so. Several actions tried together.}— 
eQOA 


sd. Agreement after further considera- 
tion for few minutes—No ground for 
setting verdict aside. }— BARRY v. RUBEN- 
CANS (N. B.), (1926) 1 D. L. Ri 445.— 


PART VII. SECT. 10, SUB-SECT. 6. 


se. Right to visit locus in quo privately 
—d> communicate result to fellaw- 
jurymen.] — Altbough a juryman 
entitled to apply to the subject before 
the jury the general knowledge which 
each man is supposed to have, he ought 
not to attempt to inform his mind as 
to the particular facts of a case from 


421. Add. Annotation :—Refd. Campbell v. Pollak, 


423a. 


423b. 


[1927] A. C. 732. 


Jury finding verdict before all evidence 
given..—DE FREVILLE v. Dint, No. 301a, 
ante. 








Jury informed that defendant insured.]} 
—Where the established rule of practice, 
that in an accident case if) should not be 
intimated to a jury that deft. is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 
of the party whose advocate has violated the 
rule.—GRINHAM v. DAvigs, [1929] 2 K. B. 
249; 98 L. J. K. B. 7038; 139 L. T. 379; 44 
T. L. R. 523; 72 Sol. Jo. 3038, D. C. 


475. Add. Annotation :—Refd. Dew v. 


476. Add. Annotation :—Expld. Dew 1. 
548. Add. 


571a. eS mtg ot 


Vol. XXX.—Juries. Cases 421-—571la. 


United 
British S.S. Co. (1928), 139 L. T. 628. 

United 
British S.S. Co. (1928), 139 L. T. 628. 


Anaalalian :—Mentd. Stumbles_ »v. 
Whiteley (1929), 46 T. T.. R. 37. 








le damayes, 
based on a breach of a statutory regulation 
made under Merchant Shipping Act, 1894 
(c. 60), was tried by a judge with a jury, 
& several questions were left to the jury, 
which they answered : -Held: asthe answers 
of the jury to the questions left to them were 
sufficient to determine the case, the judge 
was not entitled to ask them to reconsider 





443. Add. Aanotatians 

















:-—-Mentd. Broome v. Agar 











their findings on the question of the etlective 





(1928), 138 1. T. 698 ; Lockhart v. Harrison cause of the accident, & the judge had 
(1928), 139 L. T. B21. thereby misdirected the jury.—-Dew  ». 
472. Add. ieee _i-—Mentd. Aldridge vv. UNITED BriTisH S.S. Co., Lrp. (1928), 
Wright, [1929] 2 K. B. 117; Vanderpant v. 98 L. J. K. B. 88; 139 L. T. 628; 17 Asp. 
Mayfair Hotel Co., [1930] 1 ‘Ch. 138. M. L. C. 513, C. A. 
outside sources. If he 1s personally by one of the parties, {Is one which - OWFNS 0b. MARTINDALE, [1NBS) 4 


acquainted with any material fact, he 
should submit to be sworn as to it :—- 
Held: where a matter in dispute 
depended upon the condition of things 
existing at a certain locality, it was an 
improper & irregular proceeding for 
some of the jurymen to visit, the 
locality privately, & n direction to the 
jury that they were entitled to take 
into consideration what might be told 
to them by any of their fellows as to 
what they had seen & observed for 
themselves was a Wrong direction — 
Way vo. WAY (1928), 28 S. a. N.S. W. 
345; 45 N.S. W. W. N. 101.—AUS. 


PART VII. soak 2 SUB-SECT. 8. — 
- (a). 


sf. Duscharge for amiconducel—llow 
vacancy made qood.J—Where a Juror 
musconduets hunself, he showd — be 
duscharged, & either a new Juror added, 
or the whole Jury discharged & a fresh 
jury impanelled. Such juror may be 
taken from the persons present in the 
et. room if there be nane of the sum- 
moned jurors present.— HR EBATI MOTIAN 
CHAKAVARTY v. EMPEROR (1928), 
]. L. R. 56 Cale. 150.—IND. 


PART VII. are 10, SUB-SECT. 8.— 





.}~-The power given a trial 
fate e by King’s Bench Act, R.S. 5., 

1920 (c. 739), s. 47 (1), to dispense with 
a jury, although a jury has been claimed 


should be cxercised with judicial dis- 
erction, i.¢c., the judge must give some 
good reason for depriving the purty 
of his right to a jury.— BLOOMAERT 1. 
DuNtor (Sagk.), [1926] 4 D. L. 1. 273: 

[1926] 2 W. W. R. 817.—-CAN. 


q ii. — - /ssue left tojury onmaterial.) 
—n an action against a 
fo) ussawt & battery, mahecious prosecu- 
tion & malicious arrest, the trial judge 
dispensed with the jury in the trial 
of the claim for assault & battery. 
He also ruled that in the tual of the 
claun for maheious prosecution it Wan 
hus duty under Jud. Act, ROS. O 1974, 
c. 56,8. 62, to decide all questions both 
of tae & fact as to the cxistence of 
rensonable & probable cause: & he said 
that the gury would be called upon to 
try only the issues as to mahee \ 
dauinages, A jury was then ealled & 
pbWworn & the trial proceeded. The evi- 
dence bemeg closed, & the sury having 
retired, the trial sudge gave judgment, 
distnissing the clain tor assault, & 
finding that there was reasonable & 
probable cause for the prosecutaon. 
He also held, on the facts, as a matter 
of law, that there was no foundation 
for the claim for mahcious arrest. Le, 
therefore, disuussed the whole action 
& discharged the Jury :—Held : having 
regard to Jud. Act, KR. S. OO. 1927, 
c. 88, 8s. 44-57, 63, the tra) yudge had 
aw discretion to dispense with the jury, 
& bis diseretion was properly exereised. 


895 


whee oftiecr 


1D. Ju. R. 932: 63 M, J, R. R7.- CAN. 
PART VII. SECT, 13, SUB-SECT. 1. 


466 ii. - —.J—-MAYES CARE 2. 
Rene (1925), 62 N. B. R. 272.-— 


PART VII. SECT. 13, SUB-SECT. 4. 


551 i. Special mafter Statement of 
reasons.|—Held : the reasons could 
not. be ignored.-—SUTTON v SMITH, 
[1927] 3 D. L. R. 1008; [1927] 2 
W. W. RR. 481; 38 B.C. lt. 455.—CAN. 


PART VII. SECT. 15. 


571 ii. ---If an answer 
given by uw jury to a question 18 not 
clear or sufficiently explanatory, it 1s 
«aw proper course for the trial judge to 
usk them to retire again & answer such 
supplementary questiong as may be 
submitted to them for the purpose of 
further clucidation.—PATTERSON — v. 
SASKATCHEWAN CREAMERY Co., nts 
[1921] 3 W. W. R. 554; 62 ID. ia. 
387; 14 Sask. L. kh. 344. —CAN. 

571 ii. ~—— ~———.}—Where a jury 
has given a general answer to a 
question & has been sent back 10 give 
& more definite answer & does answer 
more definitely, the last answer is 
its real answer & the one which must 
er v. CANADIAN PACIFIC 








Ity., [1926) 2 D. L. K. 956; [1926] 
2 WwW. Ww. Rk. ae on A ar Ry. Cas. 
414, 35 Man. L _R. —CAN. 


Cases 72a-—-216a. 


72a. 


79a. 


216a. When effective.}—An improvement. rent- | 


LAND 


ENGLISH AND KMPIRE Dicxs't SUPPLEMENT. 


IMPROVEMENT. 


Part I1l—Under Settled Land Act, 1925. 


——- ~-—.]— Re SHERBORNE’S 
SETTLED ESTATE, No. 79a, post. 


Authorised improvements — Improvements | 
executed before Settled Land Act, 1925 
(ec. 18).)—(1) A tenant for life of certain 
settled estatcs had expended on the scttled 
property large sums of money for improve- 
ments, repairs & other works. Among the 
items of expenditure so incurred were certain 
electric light installations to the mansion 
house & the erection of batterics. These 
particular works had been carried out before 
the coming into force of above Act, & were 
therefore not ‘ authorised improvements ”’ 
under Settled Land Acts, 1882 to 1890, for 
which the ct. could have granted repayment 
to the tenant for life out of capital, although 
under the new Act of 1925 they would be 
*‘ authorised improvements.’’ Onan applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him : 
—Held : notwithstanding the fact that these 
works were exccuted prior to above Act, 
there was, under the new Act, jurisdiction in 
the ct., if it thought fit, to order repayment 
of these sums to the tenant for life out of 
capital moneys; & consequently as these 
particular items were ‘‘ authorised improve- 


(LORD) | 


79b. 


ments’’ under above Act, they could be 
repayable out of capital, notwithstanding 
the fact that they were incurred on works 
executed before Jan. 1. 1926. Having 
regard, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. 

(2) The tenant for life having further claimed 
that he should be repaid a proportion of the 
proceeds of sale of a part of the settled land, 
for tenant right valuation, on the ground that 
by his careful management before the sale 
he had enhanced its value :—Held: such a 
claim was really one to be repaid out of 
capital moneys, for an improvement not 
within Settled Land Acts, & the ct. had no 
jurisdiction to allow it.—Re SHERBORNE’S 
(LORD) SETTLED ESTATE, [1929] 1 Ch. 345 ; 
98 I. J. Ch. 273; 141 L. T. 87. 


—— Electric lighting.|—Re SHERBORNI’S 
(LORD) SETTLED ESTATE, No. 79a, ante. 


79c, —— ———.]—Re WELD-BLUNDELL ESTATE, 


88. 


Part IV—-Under Private 


charge Imposed on land within the unprove- 
ment area under London County Council 
(Improvements) Act, 1899, s. GL: - Held: 
not an effective charge on the land until 
after a resolution of the council approving 
the assessment, notwithstandmg that the 
improvement itself had been completed at 
an earlier date; & if the land was contracted 


PART VI. 
sd. By locatee of Crown land— Basis of assessment.}—H1GHLAND v, SHERRY (1900), 32 O. R. 371.—CAN. 


MowBrRAy (LORD) v. Wrup-BLUNDELL 


(1929), 73 Sol. Jo. 585. 


Add. Annotation :—Refd. Re Whitaker, Rooke 
v. Whitaker, [1929] 1 Ch. 662. 


Improvement Acts. 


to be sold free from incumbrances after the 
completion of the improvement but before 
the date of such resolution, the purchaser 
was not: entitled to a conveyance of the land 
free from the improvement rentcharge. 
Re FaRReER & GILBERT’S CONTRACT, [1914] 
1 Ch. 125; 8&3 L. J. Ch. 177; 110 L. T. 23 ; 
58 Sol. Jo. 98, C. A. 





Vol. XXX.—Cases 12—116. 


LAND TAX. 


12. Add. Annotation :—Refd. 1. WR. Comrs. v. 1) 116. Add. Annotation :—Refd. Parr v. A.-G., 
Forth Conservancy Board, [1929] A. C. 213. | [1926]; A. C. 239. 


SECT. 4, SUB-SECT. 4. —JOWETT v. FRDERAL TAXATION Ae Lanp Tax Acts, WILSON'S CAsk, 
h i, —— In ascertaining unimproved  COMR. (1926), 38 C. L. Re 325.--AUS. 11927] Vita Ro. 399; 49 ALL TT. 54; 


value—Land held under Crown leases.) h ii. Licensed premises.J— [1927] Argus L. It. 328.—AUS., 
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Cases 1—470a. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


LANDLORD AND TENANT. 
Part 1.—Relation of Landlord and Tenant. 


1. Add. Annotation :-—Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 


20. Add. Annotation :—Mentd. Hart v. Riversdale 
Mill Co., [1928] 1 K. B. 176. 


248. Add. Annotation :—Mentd. 


230. Add. Annotation :—Apld. Weld v. Petre, 


[1929] 1 Ch. 33. 


Anderson v. 
Equitable Life Assce. Soc. of United States 
(1926), 134 L. 'T. 557. 


Part Il—Agreements for Lease. 


296. Add. Annolation :—Mentd. Newman v. Slade, 
[1926] 2 K. B. 328. 

3380a. - -- ..—IJ0F d. LIASTINGUS v. WATERS (1850) 
161. T. O. S. 218. 

362. Add. Annotation :—As to (1) Refd. Franco- 
ntish Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


368. Add. Annolation :—Refd. Keppel v. Wheeler, 
[1G27) 1 IN. BL. 577. 


874. Add. Annotation :—Mentd. Kranco-British 
Ship Store Oo. ». Compagnie des Chargeurs 
Francaise (1926), 42 T. Is. It. 735. 


--— Letter purporting to enclose engross- 
ment- & engrossment.|-——A prospective lessee 
having orally agreed to take a lease from a 
prospective lessor, a draft lease embodying 
the terms was approved by thew respective 
solrs. By arrangement the engrossments of 
the lease & counterpart: were then prepared 
by the lessee’s solrs., who subsequently wrote 
to the lessor’s solr. purporting to enclose the 
engrossment of the lease tor his signature, & 
saying they had written to the Jessee & 
expected to exchange parts shortly. By 
mistake the engrossment of the counterpart. 
was enclosed to the lessor’s solr, & the 
engrossment of the Jease to the lessee, who 





396a. 


PART 1. SECT. 2, SUB-SECT. 2.—-A. | 63 xxviii. 


463a. 


ee 


——-.}— BROCK v. 


subsequently delivered it to the lessor’s solr.’s 
messenger in exchange for the engrossment 
of the counterpart. Shortly after this the 
lessee, relying (inter alia) on Stat. Frauds, 
repudiated the oral contract :—Held: the 
lessee’s solrs.’ letter purporting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequently handed over by 
the lessee in person, constituted a sufficient 
memorandum of the oral contract.—-HORNER 
» WALKER, [1923]2 Ch. 218; 92 LJ. Ch. 578 ; 
129 L. 'T. 782. 

.|— Bownrs v. CATOR (1798), 4 Ves. 91 
31 1. R. 47. 





470a. —-—.]—Pltf. agreed to let certain premises 


to deft. for seven years, but no Jease was 
ever granted. Deft. entered into possession, 
& subsequently, with pltf.’s consent, assigned 
his interest in the agreement & premises. 
Before the expiration of the term pltf. com- 
menced an action against deft. for rent, the 
action being heard after the expiration of 
the seven years provided for by the agree- 
ment :—Held: specific performance of the 
agreement could have been granted & the 
action was therefore maintainable.—-~GILBEY 
v. CosskyY (1912), 106 L. T. 607; 56 Sol. Jo. 
363, D. C. 


PART I. SECT. 8, SUB-SECT. 3. 


29 1. Defrniteon- -Substitution of land- 
nd by tenant. J- Attorument mw not a 
ere agreement ino favour of ao third 
ty to pay rent, but has been detined 
b the act of the tenant.au putting one 
reob in the place of another as hip 
ndlord.--— JUGENDRA LAL SARN AR &. 
MonbsH CHANDRA SaptR (1928), 
Jou 2 35 Cale. 1013.-——IND. 


PART I. SECT. 2, SUB-SECT. 2.—-B. 


sa. Under clause wm agreement for 
sale. J—In deciding whether an attorn- 
ment elause 1 oun agreement for the 
sale of land created the relationship 
of landlord & tenant between the 
vendor & the purchaser the et. has to 
determine whether the parties intro- 
duced the clause bona fue, & this 
question must be determined on the 
circumstances of the purticular case. 
Although tbe fact that the rental 
reserved is fluctuating is uot usually 
of much point, yet it is @& circumstance 
to be  considerecd.— BLOOMAERY — v. 
DUNLOP, [1927] 3 D. L. RK. 575) [1927] 
J Ae W.H.1011; 21 Sask. L. lt. 424.— 
CAN. 


PART I. SECT. 3, SUB-SECT. 1. —A. 


68 xxvi. —-— -~-~~—.]-- VERTANNES 1. 
a ON (1927), 1.L. R. 5 Ran. 427.— 


63 xxvii. ——- ——--.]}— MCDONALD 
Te aa (1889), 22 N.S. R. 67.— 


BENNESS (1898), 29 O. RK. 468.—CAN. 


_63 xxix. —— -~- -- Jn an action m 
ejectment by a landlord who put the 
tenant into possession, the tenant is 
estopped from denying the Jandlord’s 
title at the pom of time of the denuse, 
& further cannot put forward in defence 
any adverse title to a portion of the 
denused premises acquired bv him 
during the tenancy. The estoppel 
operates in the case of a tenant who 
reinains in possession even after the 
termination of the tenancy by notice to 
quit.- MUJIBAR RAHMAN v. ISUB 
Surat (1928), ET. L. RR. 56 Cal. 18. 
IND 








PART I]. SECT. 8, SUB-SECT. 1.—E. 


1541. Whether tenant estapped- -While 
possession returned—<A fter expiration of 
fenancy.}—Tn an action in eyectment 
by a landlord who put the tenant into 
possession, the tenant is estopped 
from deuying the landlord’, title at 
the pomt of time of the demixe, & 
further cannot. ae forward in defence 
any adverse title to a portion of the 
deinised preimibes acquired by him 
dunng the tenancy. The estoppel 
operates in the case of a tenant who 
reluains in possession even after the 
termination of the tenancy by notice 
to quit.—MuJIBAR RAHMAN v. IsUB 
UE e (1928), I. L. I. 56 Cale. 15.— 


sd. Lease by life tenant to reversvwner- -- 
Until death of lessor.}—A lease by a life 
tenant for a term certain to the 
reversioner, containing a covenant by 
the lessee to pay ront to the lessor, ‘‘ her 
heirs & assigns,’’ does not estop the 
lessee from showing that he has become 
owner on the Iessor’s death.— THATCHER 
v. BOWMAN (1889), 18 O. lt. 265.—CAN. 


PART Hi. SECT. 4, SUB-SECT. 2.— 
C. (a) ii. 

4721. Whether part felons 3 
Fintry d? erpenditure unth acquiescence 
of lessor.J— Where there was a parol] 
ugreernent between pltf. & deft. to 
the effect that pltf. would grant a 
permanent lease to deft. in respect 
of a piece of land, & where no lease 
was cither executed or registered, 
but deft. was put into possession & 
crected structures thereon to pltf.’s 
knowledge, where it appeared that. 
pitf. must have realised that deft. 
would not have constructed the samu 
unless he was assured of the possession 
of a perimanent right in the land, & 
that if the intention of pltf. was not 
to grant such a lease it might reason- 
ably be expected that he would have 
objected to the construction of such 
a building :—J/eld: in a suit of ejcct- 
ment by the lessor, deft., not having 
obtained a lease in conformity with 
Transfer of Property Act, 6. 107, read 


Vol. XXX.---Landlord and Tenant. 


472a. 








.|---ANON. (1718), 2 Eq. Cas. Abr. 
48; 22 EB. Rt. 42, L. ©, 

499. Add. Annotation :—Refd. Rye v. 
{1926] 1 K. B. 446. 

501. Add. Annotation :—Refd. Rye v. 
[1926] 1 K. B. 446. 

508a. —- -.|—ALLAN 7. Bowkr (1790), 
C.C. 149; 29 B. R. 459, L. C. 

Annotations : Dist. oe v. St. Paul (1791), 1 Ves. 326. 

Refd. Clayton v. G. (1834), 1 Coop. temp. Cott. 97. 

547. Add. prone :—Consd. Ladies’ Hosiery 

& Underwear v. Parker (1929), 46 T. L. R. 43. 


Purcell, 
Purcell, 


3 Bro. 


Cases 472a —1372a. 


639. Add. Annolulion :-—As to (2) Apld. Curtis 
Moffat, Ltd. v. Wheeler, [1929] 2 Ch. 224. 


8384. Add. Annotation :—Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36. 


845a. —--— Failure to perform condition precedent. | 


-—FISCHER t. KAMALA NatcKken (1860), & 
Moo. Ind. App. 170; 2 L. T. 94: 8 W. lt. 


655; 19 Id. R. 495, P. Cc. 

Annotations -—Mentd. Ram Cooimar Coondoo 7. Chunder 
Canto Mookerjee (1876), 2 App. Cas. 186; Re Cumbrian 
Mining Co. (1882), 18 L. T. 114; Bradlangh vv. Newdirate 
(1883), 11 Q. B. D. 1: British Cash & Parcel Conveyors 
v. Lamson Store Service Co., Ltd., [14903] 1 kK B. 1006. 


864. Add. Annotalion :—Refd. Re Cough (1927), 
71 Sol. Jo. 470. f 


Part II].——Leases. 


600. Add. Annotation :—Refd. Torbay Hotels v. 
Jenkins, [1927] 2 Ch. 225. 

637. .1dd. Annotation :—Apld. Curtis Moffat, Ltd. 
v. Wheeler, [1929] 2 Ch. 224. 

929. Add. Annolation :—Mentd. Akt. eee 
Steinstad v. Pearson (1927), 187 L. T. 5383 

981. Add. Annoitalion :--Refd. Palmer 7. Crone, 
{1927] 1 K. LB. 804. ; 

1082a. -- - ——.} -Duck v. Brappy ii (1824), 


M'Cle. 217; 13 Price, 455 ; 147 KB. R. 1017. 


Annotations + --Folld. Doe d. Kettle v. Lewis (1830), 10 B. & 
C. 673. Mentd. arly " Harris (1841), 1 Q. B. 895, 
Dyer v. Green (1817), 1 Exch, 7143; Ae Mackenzie, far p. 
Hertfordshire Sheriff, [1899] 2 q. B. 566. 


1195a. —-- .J—SussKxX (COUNTESS) v. 
(1582), Cro. Khz.5; 78 I. R. 272: sub sum. 
SUSSEX (COUNTESS) & WORTHS CASE, 4 Leon. 
65. 


1197a. -| ~SLOCOMB v. TTAWKEns (1612), Yelv. 
222; 80 E. R. ds sub nom. SUBCOML v. 
HAWKINS, Cro. Jac. 318. 


.fnnotatuns : —Consd. Were v. White (1662), O. Bridge. 8&2. 
Refd. Mun ». Baylies (167: De Freem. K. B. 310: Winter 
v. Loveday (1697), 1 Com. 


1225a. —— --—.]--Anon. (1553), 
95, pl. 487; 73 E.R. 895. 


1258. Pegs Annotation :——Refd. Manchester Corpn. 
» Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 





Bro. N. ©. 


2UUIN LI UUINIUIN UUANILAINGS, LO Lie Le OUS. 








Wrovrt. | 


1855. Add. Annotation :—Refd. Lowther v. Clifford, 
[1927] 1K. B. 130. 


1372a. --—— Destruction of premises —By fire.] - - 
Deft. demised to pltfs. for three vears a 
piece of Jand with a factorv on it, é& pltfs. 
were to keep the inside of the factory in 
repair. The agreement said nothing as to 
the repair of the outside & as to insurance, 
but gave pitts. an option of purchase during 
the term. Deft. insured the factory against. 
fire, &, on the occurrence of a fire which 
alinost| completely destroyed it, be received 
compensation from the insurance co. Pitts. 
then yave notice of the exercise of their 
option of purchase & paid a deposit, but 
deft. declined to reinstate the walls & roof, 
& alleged that in exercising the option pltfs. 
had to take the property as it was. ln an 
action for a declaration that pltfs. were not. 
bound to proceed with the purchase, deft. 
counterclaimed for specific performance :— 
Held: since at the date of the exercise of the 
option pltfs., to the knowledge of detft., 
thought that he was going to re-erect the 
factory, the parties were never ad idem, & 
plifs. were entitled to a return of their 
deposit, & the counterclaim for specific 
performance failed. LONDON LOLEPROOF 
Hosteny Co., Urb. vw. PADMORE (1928), 


4d. Lie LV. LU, hse Lhe 


ee Oe tt 


PART III. SECT. 2, SUB-SECT. 1. 


1esist ejeetment only if the case could 
be brought within the range of one or 
other of those principles of equity 
Which have been held to apply to this 
country.—-ARIFF v. JADU NATH MAJUM- 
IND (1928), I. L. R. 55 Cale. 1090.—- 


PART Il. SECT. 8, SUB-SECT. 1.— 
C. (a). 


sf. Valuation of furniture. |} —WALKER 
v. KELLY (1874), 24 C. P. 174.—CAN. 


PART II. saad i  agala 1.— 
e p . 

814 ii, --— Leight of party to waive 
condition in his favour.] ~-PARAMOUNT 
THEATRES, Lrbp. v. BRANDENBERGER, 
11928] 4 PD. L. KR. 673; 62 O. L. R. 
579.—CAN. 

PART II. an . \ aaa 2.- 
- (0). 

pi,—— 2'o set off money paid under 
agrecnent against damages.|}--On the 
breach of a contract, forfeiture docs not. 
attach, in the absence of a stipulation 


therefor, to money handed over, not 
as a deposit to bind the bargain, bul. 
merely as a part payment under the 
contract; but the party to whorn the 
money was paid 1s entitled to have sect 
off, as against the claim for the return 
thereof, whatever sum he may be 
entitled to as damages for the breach.-— 
Ena Cuyow +. Barrour, {1928] 3 
D.L.R. 608: (1928) 2 W.W. 1. 158; 
22 Sask. L. lt. 556.—-CAN. 


PART III. SECT. 1, SUB-SECT. 6 


sg. Unineorporated body—-Effeet of 
lease to. |-— A lease cannot be nade to an 
unincorporated body by name, & any 
attempt to do so is nugatory. The 
utanost effect that can be given to such 
an attempted lease is to construe it 
as a lease to the members of the body 
as the mombership existed at tho date 
of the agreement.---HENDERSON  v, 


TORONTO GENERAL TRUSTS CORPN., 
anak vy L RR. 411; 62 0. Ti R 
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972 v. ---—.J--WILLIAMS MACHINE 
Co. or SINNTERG) Lrp. ve. WINNIPEU 
STORAGE, Lrp (Man.), [1926] 4 

L. R. 1167; [1926] ¢ ‘ tu 
451 revsd., (1928) 1D. L. R. 12; [1927] 
3 OW. W. R. 665, 


PART III. SECT. 8. 

ni. —-- ‘** Rights, liberties, privileges 
ad appurtenances.”?|—Held + to pass 
the right to advertine premises by 
Means of @ man standing with an 
advertisement board at the cutrance to 
an arcade.—-HENRY, Lp. v. MSGLADE, 
[1926] N. 144.—IR. 


PART III. eer aye 1.— 
- (a). 
1373 i. Presumption of cxcercise. |— 
Ganuac wv. Scorr, Canvac v.o ERLE 
(1872), 22 C. 1. 551 —CAN. 


PART III. SECT. 12, SUB-SECT. 1.- C. 


g i. ** Balance to bc 
arranged.’’}-—An option given the lessee 


Cases 1469—1657. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part 1¥V.—Underleases. 


1469. Add. Annotation:—Refd. Melzak v. Lilienfeld, 
[1926] Ch. 480. 


1470. Add. Annotation :—As to (2) Refd. Melzak v. 
Lilienfeld, [1926] Ch. 480. 


1514. Add. Citations: —95 1. 
L. T. 145 


1526a. —-— Underlessee of sub-term in mort- 
gaged premises---Covenant for further assur- 
ance in mortgage—Underlessee entitled to 
conveyance of legal estate—Law of Property 
Act, 1925 (c. 20), Sched. I., Part II., paras. 3, 
6 (d).|—A. in 1926 had become entitled to a 
sub-term in certain mortgaged leasehold 
premises acquired ‘by purchase by a pre- 
decessor in title from a mtgee. The original 
mtge. was made in 1848, & contained a 
covenant by the then mtgor. with the then 
mitgee. his caxaors. administrators & assigns 
(inter alia) tor furtber assurance of the 
nominal reversion in the three outstanding 
days in the head lease, thereby mortgaged, if 
reguired. In the head Jease were certain 
covenants by the lessee for repair of the 
premises, The frechold of the demised 
property ultimately became absolutely vested 
in pltf. for an estate in fee simple. A. had 
gone into possession of the mtged. premises, 
but rehnquished such possession before 
the tmal of the action. Pltf. alleged that 
there had been a breach of the covenant to 


J. Ch. 305; 1385 


repair contained in the head lease & claimed 
(inter alia) damages against A. It appeared 
that the nominal reversion in the head Icase 
had never been got in by any onc, & A. 
denied that, as there was no privity of estate 
between him & pltf., he could be held liable 
under the repairing covenant contained in 


_ reason of the covenant for further assur- 
ance contained in the mtge., was a person 
‘‘ entitled to require a legal estate to be con- 
veyed to or otherwise vested in him ’”’ under 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part II., para. 3, such legal estate, namely, 
the nominal reversion, vested in him by 
Sched. ITI., Part II., para. 6 (d), & rendered 
him liable on the repairing covenants con- 
tained in the head lease :—Held : on the facts 
of the case, A. was liable by reason of the 
operation of Sched. I., Part II., paras. 3 & 
6 (d), as a person entitled to require a legal 
estate to be conveyed to or otherwise vested 
in him; &, further, that he had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendment) Act, 1926 
(c. 11), enabling persons to disclaim the vesting 
of any Iegal estate affected by onerous 
covenants.— PEACHY v. YOUNG, [1929] 1 Ch. 
449; 98 L. J. Ch. 237; 140 L. T. 608. 


Part Vil.—Licence. 


1598. Add. Annolations :—Mentd. Kursell v. Tim- 
ber Operators & Contractors, [1927] 1 K. B. 
298; Ite Wait, [1927] 1 Ch. 606; First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180; 
May v. May, [1929] 2 K. B. 386. 


1650. Add. Annotation : 


1643. Add. Annotation :—Refd. L. C. C. v. Hlackney 


kK. C., [1928] 2 K. B. 588. 





[1926] 1 K. B. 198. 


. Add. Annotation :-—Refd. Johnson v. Clarke, 


[1928] Ch. 847. 


of a hotel to purchase it Within a year 
for $45,000; $15,000 cabh & “ the 
balanee to be arranged, * held to be 
nnenforeerble beeause incomplete. —- 
McSoORLEY v. Murpiry, (1928]4 D.L RR. 
TVs fT9NVR] 3S WLW 589, 4073. CR. 
403. — CAN. 


PART III. SECT. 13, SUB-SECT. 1.-—A. 


sk. Premises no longer available for 
purposes contemplated.) A fisherv co. 
were the tenants of salmon fishies 
under a lease for uineteen fishing 
seasons. During the curreney of the 
lease, the President of the Au Council, 
ucting under statutory powers, made 
bye-laws converting the greater part 
of the area occupied by the tishings 
into a danger zone for the purposes of 
nerinl gunnery & bombing practice. 
The bye-laws provided that practice 
would take place within the zone four 
days a week throughout the year, & 
that, during practice, no person might 
enter the zone, or bring thereon any 
vehicle, animal, vessel, aircraft or 
thing, & penaltics were imposed for 
contraventions of the bye-laws. The 
effect of a duc observance of these 
bye-laws would be to rendor the fishings 
incapable of possession fur the purposes 
of the lease, & although bombing & 


firing practice had taken place only on 
a portion of the days reverved, the 
fishery co. had not attempted, since 
the bye-lawe were promulgated, to 
exercise their mght of fishing. In an 
uction by the fishery eco. agaist their 
landlord for declarator that they WCTO 
entitled to abandon the lease :—Jleld 
us the effect. of the bye-laws was is 
cuuse total eviction from the fishings, 
the landlord could no longer maintain 
the pursuers in possession of the sub- 
jects of the lease, as he was bound to 
do. &,. accordingly, pursuers were 
entitled to abandon the Icase.—TAY 
SALMON Co. v. SPERDIE, [1929] S. C. 
(Ct. of Sess.) 593.—SCOT. 


PART III. SECT. 18, SUB-SECT. 2. 


sl. Lerms introduccd differing from 
terms of ayreement—-Lease executed 
under order for specific performance.)-— 
Where a lease has been executed under 
an order of ct. for the specific per- 
formance of an agreement, the party 
obtaining such lease is not estopped 
from proving that conditions & 
covenants have been introduced into 
it different from those which were 
contained in the original agreement.— 
FREEMAN v. KENNY (1817). 1 Nfld. 


lL. R. 3.—NFLD. 


PART IV. SECT. 8, SUB-SECT. 1. 


1435 iii. J--BEJOY LAL SEAL 
BENARASIDAS KHANDELWAL (1927), 
. L. KR. 54 Cale. 948.— IND. 


PART IV. SECT. 5, SUB-SECT. 2. 


1471 i. By what covenants underlessce 
bound— Usual covenants—Underlease of 
licensed premises. a ae . 
yes yeaa 278. RN. S. W. 217 
4i1N. S. W. W.N. '61.—AUS. 


PART VI. SECT. 2, SUB-SECT. 2. 
r i. --—-NEW BRUNSWICK & 
Nova Scotia LAND Co. v. Kirk (1849), 
6 = a R. (1 All.) 443.—-CAN. 
——.]—Duconnu v. Dupuy 
(1883) 9 App. Cas. 150; 53 1. J. P.C. 
12; 50 L. I’. 129, P. C.—CAN. 








ai, — -- J -RUTIERK v. ORDE (B. C.) 
(1918), 569 S.C. Rh. 658; 49 DL. R. 
691.—CAN. 

aii.-— -.]—ROYAL BANK OF CANADA 


v. It. (1921), 62 S. Cc. R. 313; 68 
Db. L. R. 23.—CAN, 

a iii. ———-.]}—O’BRIEN v. R., [1927] 
2 D. L. R. 1139.—CAN. 

i. dareement to dianlau adverts: 


Vols. XXX. & XXXI.—Landlord and Tenant. 


1682. Add. Annotation :—-Refd. Messager v. British 
Broadcasting Co., (1927), 97 L. J. K. B. 251. 

1690. Add. Annotation :—Mentd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finishing 
Co., [1927] A. C. 226. 

1694. Add. Annotation :—-Consd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


Cases 1682—-2097. 


1705. Add. Annotation :—-Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

1711. Add. Annotation :—Refd. Salisbury House 
Kstate v. Fry (1929), 98 L. J. K. BB. 722. 

1728. Add. Citation :—2 C. lL. R. 1449. 

ee ee v. COLSON (1833), 3 Moo. & S. 


Part Vil.—Premises Included in the Demise. 





1783a. Garden not included.|—-ANon. (1561), 
Moore, K. B. 24, pl. 82; Dal. 29, pl. 5; 72 
Ki. R. 415. 

1810a. ——— Liberty of passage for pipes—Extent 
of right.}—Deft. co. were the lessees from a 
firm of architects for a determinable term of 
twenty-one years from June 2-4, 1923, & also 
occupiers of the first floor of a block of build- 
ings known as I. Court under a lease which 
contained a reservation ‘excepting & re- 
serving unto the lessors & the person or 
persons for the time being occupying the other 
parts of the building the passage of gas water 
& other pipes & electric wires through the 
demised premises & the free running of water 
& soil in & through the pipes connected with 


Part VII]——Nature, Creation, 


1848. Add. Annotation :—As to (2) Refd. Lowther 
v. Clifford, [1927] 1 K. RB. 130. 


1967. Add. Annotation :--Mentd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


1968. Add. Annotation :—Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 

1975a. Duty of tenant from year to year—To use 
premises in tenantlike manner.|]—A tenant 
from year to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end of the tenancy. The obligation continues 
as long aS he continues tenant. If he alters 
the character of the premises, he commits a 
breach of the obligation, & is liable in damages 
for the injury to the reversion.--MARSDEN v. 
Epwarp Heyes, LUrp., [1927] 2 K. B. 1; 
06L. J. K. B. 4103; 186 1. T. 593, C. A. 

1978a. Option to take lease ‘‘ for any term 
suitable to ’’? occupier.|——-Where premises had 
been for some years in the occupation of R., 
who produced a letter addressed to him in 

1915 & signed by the landlord, purporting to 


tn movable frames on spaces in nost 
Offices.}—Held: not a@ tease, but a 
licence to use the spaces.—U. K. 
ADVERTISING Co. v. GLASGOW JBau- 
scene LAUNDRY, [1926] S. C. 303.— 











PART VI. SECT. 4. 


1665 ii. .}—MACLAREN Co. 1884 vii. 











PART VIII. SECT. 4, SUB-SECT. 1.-—D. 

1855 iii. ——-.|—Dok d. PURDY v. 

Prrens (1838), 2'N. B. Rt (Ber.) 630.— 
AN. 


PART VIII. SECT. 4, SUB-SECT. 2.-— 
C. (a) i. 





the demised premises.’” In May, 1924, pltf. 
took a lease of the second floor of I. Court 
from the firm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
& persons occupying other parts of the 
premises pltf. conducted pipes from her 
premises through deft. co.’s part of the 
premises. Deft. co., after the operations had 
proceeded for some time, alleged that great 
inconvenience would be caused to them, & 
cut the pipes :—Held: the reservation gave 
no right to the lessors or pltf. to introduce 
any new pipes or wires into the premises.— 
TAYLOR v. Brivis Leain LIFE ASSURANCE 
Co. (1925), 94 LL. J. Ch. 2843; 183 1. T. 458 ; 
23 1. G. BR. 585, C. A. 


and Duration of Tenancies. 


sive R. an indefinite option of purchase, & 
alternatively an option to take a lease of the 
property for any term suitable to R., & an 
undertaking that so long as h. remained sole 
tenant the rent agreed on should not be 
increased :—MHeld : on the true construction 
of the agreement R. was merely a tenant 
from year to year.—-JOHNSON @ CLARKE, 
[1928] Ch. 8473; 97 1. J. Ch. 3375 139 LT. 
652; 72 Sol. Jo. 556. 


9 79 Pee 9 


2064. Add. Annotation : -Mentd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 1. T. 1. 

2078. Add. Annotation :—-Refd, Lowther v. Clifford, 
(1927, 1 KB. 130. 

2079. Add. Annotation :—Refd. Rye v. Purcell, 
(1926) 1 K. B. 446. 

2080. Add. Annotation: —-Refd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 

2090. Add. Annotation :-—Refd. Rye v. Purcell, 
1926) 1K. B. 416. 

2097. Add. Citations :—[{1927] 1 K. B. 130; 
J.P.113; 24 . G. R. 23]. 


90 








ments-—After forfeiture for non-pay- 
ment.]—PRINCE v,. Moore (1861), 14 
C. P. 349.—CAN 


PART VIII. SECT. 5, SUB-SECT. 2. 
sk. Action for dumuages-- Against 
landlord—Removal of roof by landlord. | 


}—A. having | —feld: damages not recoverable.— 


v. KLEC. REDUCTION Co. (Can.), [1926 
4D. L. R. 593.—CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 
1669 iv. ——— -—---.} FIELDER v. 
BANNISTER (1860), 8 Gr. 257.—CAN. 


PART VII. SECT. 1, SUB-SECT. 2.—B. 

17738 i. What ts appurtenant to house 
or messuage—Not space between shop- 
front & street. }— REID v. MIMICO, [1927] 
1D. L. R. 235; 59 O. L. R. 579.—CAN. 


given to B. his bond in £2,500, con- 
ditioned, among other thins, that C. 
& D. should reside on a certain lot of 
land so long as they conducted them- 
selves in a manner agreeable to A. :— 
Held: no notice or demand was 
necessary before bringing ejectment.— 
TISDALE v. TISDALE (1860), 10 C. TP. 
106.—CAN. 


PART VIII. SECT. 5, SUB-SECT. 1. 
1946 i. Purchaser under agree- 
ment for sale at price payable by instal- 
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ITASTINGS v. LRYONIDAS, [1927] S. BR. Q. 
389; 21 Q. J. bP. 156. -AUS. 


PART VIII. aia SUB-SECT. 2.— 


2034 x. —-—- ~—- --]--]IAMBURG 9, 
Cark BRETTON KLEc. Co., [1926] 4 
D. L. R. 683; 58 N.S. KR. 341.-— CAN. 


2034 xi. ——--— J—SIURDEE v. 
Meruitrr (1818), 5. N. B. R. (3 Kerr.) 
641.— CAN. 





Cases 2097— 2806c. 


Add. Annotation :—Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 


2101. Add. Annotation :—Refd. Lowther v 
Clifford, [1927] 1 K. B. 130. 
2115a. ——- — Tenant holding over—After termina- 
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tion of term of years—At rent payable weekly. | 
-—]ADIEgs’ Hostery & UNDERWEAR, ae 
PARKER (1929), 46 T. L. R. 43. 

2150a. Demise to two & their children—Whether 
after-born children entitled.]—-STEVENS v. 
LAWTON (1588), Cro. Eliz. 121 ; 78 BE. R. 379. 


Part IX.—Renewal of Tenancies. 


2182. Add. Armotation :-—Mentd. Public Trustee 
v. Milder, [1926] Ch. 776. 


2243. Before this case, for ‘ See, now, Law of 
Property Act, 1925 (c. 20), s. 145,” read 
‘ a now, Law of Property Act, 1922 (c. 16), 
8. 145.” 


2263. Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


2282a. -—-—.|-- STONE v. HEED (1787), 2 Bro. C. C. 
243; 29 Th. R. 135, L. C. 
funotations --- Consd. White v. White (1801), 9 Ves. 551. 
Expld. Allan ». Backhouse (1813), 2 Ves. & B. 65. Consd. 
Shaftsburv Kar] 7 Marlborough Duke (1833), 2 My. & K. 
Ue Refd. Bradford ». Brownjohn (1868), 37 L. J. Ch. 
2282b. .|-- KEMPTON v. PACKMAN (1790), cited 
in 7 Ves. at p.176; 32 BK. R. 72. 





2286a. - —-- -.|--KEIR »v. ROBINS (1838), 2 
Jur. 773. 
22878. ~-~- - - -.|--GREENWOOD v. EvAns (1841), 


4 Beav. 44; 49 Th. R. 254. 


Annotations : — Apld. Jones v. Jones (1846), 5 Hare, 440. 
Expld, Uudleston . Whelpdale (1852), 9 Hare, 775. 
Refd. Hayward +. Pile (1870), 22 L. T. 893 ; Bute (Marquis) 
ev. Ryder (1884), 58 L. J. Ch. 1090. 


Stcr. 5.—TENANCIES OF BUSINESS PREMISES. 
See Landlord & Tenant Act, 1927 (¢. 36). 


2306a. Application for new lease---Time for— 
Extension of time Jurisdiction of county 
court.|-—-Under the rules of procedure made 
under Landlord & Tenant Act, 1927 (¢. 86), 
a county court Judge has no jurisdiction to 
grant an extension of time to a tenant who 
desires to make application to the court for 
a new Jease at a time later than the time 
prescribed, by sect. 5 (1) of the Act.— 


DONEGAL TWEED Co., Lt. v. STEPHENSON 
(1929), 98 T.. J. K. B. 657; 141 L. T. 262; 
45'T. L. R. 503; 78 Sol. Jo. 367; 9385. P. Jo. 
380, D.C. 


2306b. —-_— ——— Service of notice before Act in 
force —Effect of.|—-A tenant whose tenancy 
expired on Mar. 25, 1929, sent on Mar. 23, 
1928, a notice in the prescribed manner by 
registered post to his landlords requiring 
them under sect. 5 of above Act, which Act: 
came into force on Mar. 25, 1928, to grant 
him a new lease of his premises in lieu of 
claiming compensation under sect. 4 of the 
. Act. In the county ct. the judge took the 
objection that the notice having been served 
before the Act was in force, he had no juris- 
diction. That decision having been aflirmed 
by the Div. Ct., pltf. appealed :—Held: 
the landlord having in his possession on the 
day when the Act came into force a notice 
containing all the requisites for a proper claim, 
& that day being a day more than a year 
before the termination of the tenancy, the 
county ct. judge had jurisdiction to hear the 
claim. -- DOBRIN v. OGDEN (1929), 98 L. J. 
K. B. 321; 141 L. T. 51; 45 T. L. BR. 349; 
73 Sol. Jo. 190, C. A. 


2306c. Grant of new lease—What included-~— 
Fishing rights.|-—-Where a hotel is let with 
fishing rights, & where on the termination 
of the tenancy the grant of a new tenancy 
is ordered by the tribunal under above Act, 
the tenant is entitled to have the fishing 
rights included in the new lease.~-STUMBLES 
v. WHITLEY (1929), 46 'T. L. R. 37; 73 Sol. Jo. 
782, C. A. 


PART VIII. SECT. 6, SUB-SECT, 5.- ~A. 

sm. Agreement to purchase—Agree- 
ment not carried oul.J—Held: the 
tenancy was not  determined.— 
CROSKILL v. WoORTMAN (1863), 10 
N. B. 1. (5 All.) 648.-—CAN., 


PART VIII. SECT. 9, SUB-SECT. 3. 

sn. Sub-lease for life d- years | - 
Held: the term of years was 
reversionary & not concurrent. & 
began to run when tho life died.— 
ADAMS tv. M'GoLpRICcK, [1927] N. I. 
127.— IR. 


PART IX. SECT. 2, SUB-SECT. 1.--B. 


2159 v. —-—-.| -A covenant to 
renew runs with the lund, & can be 
specifically enforced by the assigneo of 
a portion of the holding.—SECRETARY 
OF STATE FOR INDIA IN) COUNCLL 
v. VOLKART BROTHERS (1926), I. DL. 
hk. 50 Mad. 595.—IND. 


PART IX. SECT. 2, SUB-SECT. 3. 
ni, —-—.] -- Where a renewal clause 


in a lease confers on the lessee the nght 
to obtam from the lessor on the expiry 
of the old term, but not until then, 
the grant of a new lease im preesente in 
continuation of the old, the lessor 
cannot, during the currency of the loase, 
though himself presently willing to 
grant a new lease, compel the lessee to 
accept it, even though the latter may 
have giveu uotice of bis intention to 
exercise) his right of renewal.— 
KENNEDY uv. BERRYMAN, [1925] N. Z. 
L. Ro 1W78.—N.Z, 


PART IX, SECT, 2, SUB-SECT. 5. 

2181 v. -——-—.] —- SEORETARY OF 
STATE FOR INDIA IN COUNCIL v. VOL- 
Brotners, No. 2159 v, ante.— 


2184 i. Jtepresentative of lessee— 
Erecutor.}—NUGENT v. MCLELLAN, 
(1927] 4. D. Ia. Wt. 845.—CAN. 

p i, --—~- Not after transfer of lease- 
hold interest to others.) — JOGESH 
CHANDRA Roy v. ANNADA CHARAN 
CHAUDHURY (1926), I. L. R. 53 Calc. 
590.—-IND. 


PART IX. SECT. 2, SUB-SECT. 6. 


sp. Jtenewul by former partner.|— 
Hcld: tho lease was held in trust for 
the partnership.—PONG v. QUONG, 
[1927] 3 D. L. lt. 128; (1927) 8. C. RB, 
271.—CAN. 


PART IX. SECT. 2, SUB-SECT. 9.—A. 


2200 v. Agreement indefi- 
nite} —GEARY v. CLIFTON Co., [1928] 
3D. L. R. 64; 62 0. L. R. 257.--CAN. 


ri, ~--—- ——.}—A lease of a house 
&  consulting-rooms contained a 
covenant for renewal & an option to 
purchase, under which the house was 
purchased :—/eld ; the covenant for 
renewal only applied to the entirety 
of the premises, & not to the consulting- 
rooms alone.—MorriIs v. DUNSTONK, 
[1925] 8S. A. S. R. 340.—AUS. 


r ii, —— —-.]}—SECRETARY OF 
STATE FOR INDIA IN COUNCIL 2. 
VOLKART Brotuers (1928), L. R. 45 
Ind. App. 423.—IND. 








Vol. XXXI.—Landlord and Tenant. 


Cases 2331—-2760. 


Part X.—-Particular Properties. 


2331. Add. 


Annotation :—Refd. 
Williams (1928), 139 L. T. 22. 


Bernard vv. 


2861. Add. Annotation :—Refd. A.-G. v. Leeds 


Corpn., [1929] 2 Ch. 291. 


2871. Add. Annotation :—As to (1) Refd. O’Cedar 


2387. Add. Annotation :—-Refd. 
chester Corpn., [1928] 1 K. B. 776. 


v. Slough Trading Oo., [1927] 2 K. B. 123. 


2375. Add. Annotations :-—-Apld. Noble v. Harrison, 
[1926] 2 K. B. 332. Refd. Pontardawe Rural 
Moore-Gwyn, 


District Council  v. 
1 Ch. 656. 


2573. Add. Annotation : 


v. Thomas, [1926] Ch. 397. 


2651. Add. Annotation :—As to (1) Consd. Booth 


v. Thomas, {1926] Ch. 397. 


2663. Add. Annotation :—Generally, Refd. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 123. 

Annotation :-—Mentd. 

Hyman, Hughes v. Hughes (1928), 139 TL. I. 


2666. Add. 
416. 


2696. Add. Annotation :-—Generally, Refd. Met- 
calfe v. Boyce, [1927] 1 K. B. 75s. 


2697. Add. Annotations :-—As to (2) Apld. Booth 
v. Thomas, [1926] 2 Ch. 397. 
Booth v. Thomas, [1926] Ch. 397. 


PART X. SECT. 2, SUB-SECT. 3.—A. 


st. Land leased in lols by refercnce 
fo plan~-Lessor not entitled to depart 


from lan.|-—~BURNS vv. DILWORTIT 
wo OARD, [1925] N. Z. L. R. 488.--- 


PART X. SECT. 5, SUB-SECT, 1. 


sw. Common courl—Reparir— Eetent 
of obligation.|—The wife of the tenant 
of a house in a tenement brought an 
action against the proprictors for 
damages in respect. of injuries, which 
she alleged she had sustained in con- 
sequence of a fal) caused by her foot 
catching in a depression in the pave- 
ment of a common court at the back 
of the tenement. Pursuer averred 
that the depression had been there, & 
the condition of the pavement had 
been defective & dangerous, for some 
years, & that the defective state of the 
pavement was open & obvious. She 
did not aver that she was unaware of 
the defect, or that. she had ever com- 

lained of it to defenders, not did she 

eny defenders’ averiment that she 
had lived in the tenement for years :-— 
HIeld: pursuer’s averments were not 
relevant to infer liability against de- 
fenders.— YOUNG v. CAMPBELL, [1924] 
S. C. 157.—SCOT. 


PART X. SECT. 5, SUB-SECT. 2. 
2380 viii. ——- ——— ——— ——.}— 
Watr v. ADAMS BROTHERS HARNESS 


MANUFACTURING Co. (Alta.), [1928] 
1 Daa R. 59; (1927] 3 W. W. R. 580. 


| 
e 


PART X. SECT. 5, SUB-SECT. 4. 

2395 iv. ———.]}—CONNOR UW. 
NeLson, MoaTe & Co., [1925] N. Z. 
L. R. 123.—N.Z. 


PART X. SECT. 7, SUB-SECT. 3.— 
B. (a). 


Other trade carried on— 





li, —- 


Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 kK. B. 123. 


2641. Add. Annotation :—As to (2) Folld. Booth 


[1929] 


2438. Add. Citation : ~184 1... T. 


Part X!1.-_—_Covenants. 


27038. Add. Annotation : -~Refd. O’Cedar 2. 
Trading Co., [1927] 2 K. B. 128. 
2707. Add. Aunolation : 


2381. Add. Arnolation :—-Refd. Coleshill 7. Man- 
chester Corpn., [L028] 1 K. 


b. 776. 


Coleshill v. Man- 


23890. Add. Annotation :—Refd. l300th vp. Thomas 
(1926), 95 L. J. Ch. 160. 


Sid. 


Refd. O’CUcdar v. Slough 


Trading Co., [1927] 2 K. B. 123. 


Hyman , 


As fo (8) Refd. 


a ee map 





Consequent refusal of justices to renew. | 
—IIeld: as the tonant had brought 
about the refusal of the renewal of the 
licence by her own act, the lessor was 
entitled to recover possession of the 
promises & damages for breaches of 
covenants —MAGUIRE v Day, [1926] 
N. 180.—-IR. 


1 ii. — Proposed transfer of license 
to other premises-- Leaving demused 
premises unlicensed.) —PUfs. were the 
owners of certain premises to which 
a seven-day license was attached, & 
deft. was their lessee & the holder of 
the license. Tho lease contained a 
covenant by the lessee not to do, or 
suffer to be done, on the premiscs any 
act whereby the license might be 
forfeited or the renewal thereof with- 
held, & also a covenant that he would 
insure the license against forfeiture un 
tho joint names of the lessors & the 
lessee in the sum of £500. The lessee 
further covenanted to deliver up the 
premises on the expiration of the lease 
in al] respects yn such condition as 
should be consistent) with the due 
performance & observance of the said 
covenants. Deft., who was also the 
owner of other premises, situate im the 
sume licensing areca, & to which # siv- 
day license was attached, served notice 
to have the seven-day license trans- 
ferred to the premises to which the 
six-day license was attached :—-JZeld : 
as the effect of the transfer would be 
that plitfs.” premises. to which the 
seven-day license was attached, would, 
for the purposes of Licensing (Lr ) Act, 
1902, be statutorily deemed never to 
have been licensed, so that when the 
lease expired pltfs. would get back 
premises to which no license was 
attached, they were entitled, in view 
of the covenants in the lease, to an 
injunction to restrain deft. from cxercis- 
ing the meht of transfer conferred on 
him by Intoxicating Liquor Act, 1927, 
8. 11 (1).—-HEATHCOTE v. MAGUIRE, 


903 





2741. Add. Annotations: 
Trading Co., [1927] 2 K. B. 128; 
». Wright, [1929] 2 Kk. B. 117; 
v. Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

2760. Add. Annotation : —Refd. Stoney v7. Mast- 
bourne HR. oD. GC. & Devonshire (1925), 90 
J.P. 133. 


ee re ee _—— 


2719. Add. Annotation :—Apld. Baoth ». Mhomas, 
[1926] Ch. 397. 
2727a. Suit in equity. |]-—TuntT v. DANVERS (1680), 
T. Raym. 370; 33 E.R, 193. 
Annotations :--—Refd. Dennett v7 Atherton (1872), Tn. Ee 7 
Q. B. 336; Tebb v. Cave (1900), 88 L. To. fis 


Refd. O’Cedat «. Slough 
Atdridee 
Vanderpant 


(19297 0. . 170 --IR. 


PART X. SECT. 14. 

sy. Lease of warehouse space.j-- A 
lessee of warohouse space sued his 
lessor for damages cuused by the 
freezing & bursting of a standpipe in 
the warehouse ‘here was no. pro- 
vision in the JIease as to heating :— 
Held: the Jandtord was under no duty 
to prevent the standpipe from freezing. 
—SCYTHES @ GIBSONS, Liep., [1927] 2 
DL. R S313; S.C. R. 352.—CAN. 


PART XI. SECT. 5, SUB-SECT. 4,.— 
A. (b) fi. 


2695 iii. — Institution of 
action to enforce right of re-entry.|— 
AclZ: the institution by a lessor of 
legal proceedings against a lessee to 
enforce the lessor’s alleged right to 
re-enter under the lease was not. a 
breach of tho lossor’s covenant for 
quiet enjovinent, & did not give the 
lessoe a onght to cquitable rehef.— 
Davip JONES, LTD. v. LEVENTILAL 
(1927), 40 CG. da Re. 357; [1928] 
Argus L. l. 49.—AUS. 


PART XI. SECT. 5, SUB-SECT. 4.— 
A. (b) vii. 


2720 iil. - —— Pailire lo conply with 
order as to firc appliances —Necessuluting 
the closing of portion of premises \-—- 
MCINTYRE v. THOMPSON, [T1928] I 
W. W. RK. 907. -CAN. 


PART XI. SECT. 5, SUB-SECT 4,— 
A. (b) viii. 
sa. eviction for breach of covenant— 
After wnadequate notice of breach.}— 
GORDON vu. WILHRLM (Sash.), [1926] 
4D. L. R. 1012; [1926] 3 W. W. RR. 
641.—CAN. 


PART XI. SECT. 5, SUB-SECT. 4.—-D. 
2756 i. Varied, [1926] 4 D. L. R. 
527: [1926] 3 W. W. RR. 11. 


Cases 2776-2953. 


2776. After this case add ‘‘ See, now, Law of 


2792a. 


PART XII. SECT. 3, SUB-SECT. 4.— 
B. (a). 


i. —— Tea da rcfreshmeni rooms-- 


Property Act, 1925 (c. 20), s. 79.” 


2783. After this case add ‘‘ Sec, now, Law of 


Property Act, 1925 (c. 20), s. 79.” 


-]—By a lease dated July 21, 
1926, pltf. demised to deft. certain premises 
at an annual rent of £1,100. The premises 
were demised to deft. in consideration of the 
sum of £1,000, of which the sum of £200 was 
paid on the execution of the lease, & the 
remainder was to be paid by instalments. 
The lease provided that, in the event of the 
term thereby granted being determined by 
re-entry, all the premium remaining unpaid 
at the date of such re-entry should become 
immediately payable. The lease gave the 
lessee an option to purchase the premises 
at any time during the first seven years of 
the term, at the price of £18,000, less the 
whole or such part of the premium of £1,000 
as should have been paid. Before granting 
the lease to deft., pltf. had mortgaged the 
demised premises, & on Oct. 12, 1926, the 
mitgee., acting under a power contained in 
the mtge., sold the premises to deft. for 
£8,350. ‘he conveyance of Oct. 12, 1926, 
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to deft. was silent with regard to the premium 
reserved by the lease of July 21, 1926. Pltf. 
claimed to recover from deft. £800, being the 
balance of the premium of £1,000 reserved 
by the lease. Deft. contended that on the 
making of the conveyance of Oct. 12, 1926, 
all his obligations under the lease were finally 
determined. He also relied on Law of 
Property Act, 1925 (c. 20), s. 141 :—Held: 
deft.’s liability to pay the premium was not 
discharged by his purchase of the demised 
premises on Oct. 12, 1926. The premium 
was to be paid for the granting of the lease 
& had to be paid if the lease was granted 
irrespectively of what happened to the lease 
afterwards & of the fact that the lessee 
purchased the reversion. The reservation 
of the premium was not a grant out of the 
subject-matter, but was a separate personal 
covenant tu pay the premium because the 
Jease was being granted. Law of Property 
Act, 1925 (c. 20), s. 141, did not apply. 
Pltf. was therefore entitled to recover.— 
LiL v. Booty (1929), 46 T. L. R. 50; 73 
Sol. Jo. 782, C. A. 


2802. Add. Annotation ;: —Mentd. Busby v. Avghe- 


rino. [1927] 2 Ch. 33. 


Part Xll.——Restrictions on Use of Premises. 


2872. Add. Annotation :-- Consd. Melzak v. Lilien- 


feld, [1926] Uh. 480. 


2909. Add. Citations :—95 L. J. Ch. 52; 1385 


LL. T. 91. 


2913a. -—— Part of premises sublet.]—In 1906 


there was granted to K., as lessee a dwelling- 
house & preinises for a term of ninety-nine 
vears at a ground rent of £8 a year, & the 
lessee covenanted with the lessors that he 
would not, without the lessors’ previous 
licence in writing, use the demised house, or 
any part thereof, ‘ for any purpose whatso- 
vver other than for the purpose of a private 
dwelhng-house, wherem no business of any 
kind is carried on.’’ There was a further 
covenant by the lessee that he would not 
do or sulfer to be done in or on the demised 
premises anything which might. in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without. {he knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whose tenancy expired in June, 
1926. On July 19 the lessee, without any 
licence from the Jessors, sublet. the same three 
rooms to P. as a subtenant at a rent of £1 
aweek. In an action by the lessors against 
K. & P., & the mtgees. of K.. claiming 
possession of the house as against all defts., 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 
covenants :—/leld: (1) there had been a 
forfeiture of the lease hy breaches of both the 
restrictive covenants, & the words in the 
first. covenant, ‘‘ wherein no business of any 


only. )\—THTeld 


kind is carried on,’’? must be construed as 
adding to the stringency of the covenant that 
the house should be used as a private dwelling- 
house; (2) Rent Restriction Acts afforded no 
defence to the action, as IX. was in actual 
possession of the whole of the dwelling-house 
in the interval between the two tenancies, & 
1923 Act, s. 2 (1), came into operation, & 
the premises had become decontrolled.- -- 
BARTON v. KeEeBLe, [1928] Ch. 517; 97 
L. J. Ch. 215; 139 L. T. 136. 


2922. Add. Annotation :—Refd. Re Debtor (No. 3 


of 1926) (1926), 135 L. T. 689. 


2929. Add. Annotations :—Refd. Re Debtor (No. 3 


of 1926) (1926), 185 L. T. 689; Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 


2943a. Covenant not to carry on trade of alehouse, 


beerhouse or tavern keeper or licensed 
victualler-—Carrying on of restaurant.]—A 
covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised premises, 
is not broken by the carrying on of a 
restaurant with a wine & beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals.—LORDEN 
v. BROOKE-LIITCHING, [1927] 2 K. B. 237; 
96 L. J. K. B. 400; 137 L. TT. 60; 91 J. P. 
81; 43 T. I. R. 268; 71 Sol. Jo. 332. 


2945. Add. Annolation :-—Refd. Lorden v. Brooke- 


Hitching, [1927] 2 K. 13. 237. 


| 2952. Add. Annotalion :-—Refd. T.orden v. Brooke- 


Witching, [1927] 2 Ik. B. 237. 


2953. Add. Annotation : —Refd. Lorden v. Brooke- 


Hitching, [1927] 2 Ik. B. 237. 


Letling premises for wee as tea-rooms restraining such breach.—SANMEEBOLAY 
* a breach of covenant, 
& the person injured by the breach of 
covenant was entitled to an interdict 


WooLVson, [1925] App. D. 38.— 
AF, 
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2965. Add. Annotation :—Mentd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

2981a. ——— Subletting part of premises.]-— 
BARTON v. Keer, No. 2918a, ante. 

2994. oe Citations :—~95 L. J. Ch. 1; 134 L. T. 
56. 

2997. Add. Annotation :—Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

2998. Add. Annotation :—Refd. Ward v. Paterson, 
[1929] 2 Ch. 396. 

3002. Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

3007. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 





Cases 2965 —3160a. 


3026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements—lIlluminated sign.|—Held: a 
breach of the covenaht.—GIFFORD v. DENT 
(1926), 71 Sol. Jo. 83. 

3027. In second catchword for ‘‘ grantor ’’ read 
“* grantee.’’ 


3033. Add. Annotation :—Refd. Richardson ov. 
Moncrieffe (1926), 43 T. lL. R. 32, 


3035a. —-— Obligation of lessor as to adjacent 
premises.|—-O’CrEpaAr, Lrp. v. SLovan TRAD- 
ING Co., No. 5070a, post. 


3067. Add. Citations :—[1926] 
L. J. Ch. 445; 135 1. T. 107. 


Ch. 620; 95 


Part XIIl——Fitness of Premises. 


3157. Add. Annolation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. LB. 45. 


3159. Add. Annotation :—-Refd. Fisher v. Waltcrs 
(1926), 90 J. P. 1935. 

Bar ts Citations :—00 J. P. 195; 24 L.G. R. 

ée 

3160a. ——.]—The tenant of an in- 
dustrial dwelling-house, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 
& Increase of Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased under the latter 
Act, sought to recover from his landlords, 
deft. corpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely 
crushed his hands. He based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 
Act, 1925, to keep the house * in all respects 








reasonably fit for human habitation’ &, 
alternatively, under Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920, to heep the 
house in ‘‘ good & tenantable repair ’”’: 
Held: (1) whatever was the effect of the 
above mentioned Acts upon a landlord's 
responsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was a 
condition precedent to the liability ot the 
Jandlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repair 
of the house, & the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
upon the meaning of the words ‘in all 
respects reasonably fit for haman habitation ”’ 
in Housing Act, 10925, s. 1.—MoRGAN v. 
LIVERPOOL CorRPNn., [1927] 2 K. B. 131; 96 
l. J. K. B. 284; 136 L. T. 622; 91 J. P. 
26; 43: T. L. RR. 1463 71 Sol. Jo. 35; 25 
L.G. RR. 79, C. A. 





PART XII. SECT. 3, SUB-SECT. 7.—A. 


2998 i. Noi to let for particular trade— 
What amounts to breach.)}—Where 
premises were let to a confectioner, & 
the landlord covenanted not to let 
any shop in the saimne block of buildings 
for a similar purpose, but subsequently 
let adjoining shops to a grocer & a 
greengrocer & fruiterer :—Held: there 
had been a breach of covenant by the 
landlord.—SUTHERLAND v. DEVEREUX, 
[1928] N. Z L. R. 171.—N.Z. 


2998 ii. -}—In a lease to 
pltf., by deft. co.’s manager, of premiscs 
part of a hotel building for use as a 
store, the lessee agreed to use the store 
for the display & sale of certain 
specified kinds of goods, & lessor agreed 
*“not to enter into any leases herein 
during the term of this lease which 
shall be used for the purpose of selling 
any of the above-mentioned articles.” 
After the making of the lease, deft. 
co. made a renewal lease to G. of 
store premises immediatcly adjoining 
those leased to pltf., the business to 
be carried on therein by G. being 
that of selling precisely the same kind 
of goods that pltf. was to scll :— 
Held: the renewal of G.’s lease was 








a breach of the agreement with pitt. 
not to enter into any such lease, & 
deft. co. was liable to pltf. in dumages 
by reason of the breach.—GEARY v. 
CUFTON Co., [1928] 3 D. L. RR. 643 62 
O. L. R. 257.—CAN. 


PART XIII. SECT. 3, SUB-SECT. 2. — 
D. (b) ii. 





3151 ii. Defect of repair.j— 
rae v. STEWART, [1928] 3 W. W. BR. 
34 AN 


PART XIII. SECT. 3, SUB-SECT. 2. -E. 


3156 i. Breach—What amounts to-— 
Hot ashes left in yard.}-—Deftr. agreed 
for reward to provide board & lodging 
for infant pltf., who was injured while 
Playing in the yard of the premises 
through coming in contact with some 
hot asbes placed there by one of defts. - 
—Held: defts. were liable. —IRWIN v 
HAMAL, [1927] N. Z. L. R. 7.—-N.Z. 





PART XIII. SECT. 3, SUB-SECT. 2. —F. 


se. Roum in building leased to un- 
incorporated association — Injury to 
member of assuciation—Fatlure to 
provide fire-escapes.\—A building in the 
city of L. was owned by deft. co. & 
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occupied by the co. & various tenants. 
Jt was four storeys in height, & on the 
fourth storey were two rooms fitted 
up & used as lodge-rooms. Deft. co. 
had Jeased one of these rooms to an 
unineorporated fraternal assuciation 
or lodge, & the premises were occupied 
by the Jodge under that lease in 
Jun. 1927, when a fire broke out in the 
bunding. Pitf., a member of the 
lodge, was attending a mecting in the 
lodge-room at the time, & was severely 
ingured in attempting to oscape from 
the burmug budding. There were no 
fire-cscapes, & the building was so 
construeted as to make it a fire-trap :— 
Wield: pitf., was not an invitee, but 
a mere lieensec, of defts., though an 
invitee of defts.’ tenant; he did not 
come upon defts.”. prenuses for any 
purpose in which he & defts. had @ 
common interest, & there was no 
contractual relation between them.—— 
TAYLOR v. PEOPLE’S LOAN & SAVINGS 
Corpn., [1989] 1 1. L. R. 160; 63 
O. L. R. 202.—CAN, 


sd. Theautre—Heating-plant anade- 
quate.|}—DavrEy v. Curtsrorr (1915), 
YQ. WN. 291,481; 35 O. LR. 162.— 
CAN. 


Cases 3189 -3958. 


8189. Add. Annotation :—Generally, Mentd. Kur- 
sell v. Timber Operators & Contractors, [1927] 3483. Add. Annotation :—-Refd. 
[1929] 2 K. 


1K. B. 298. 


2555. Add. 


[1929] 2 kK. B. 316. 
3590. Add. Citations :-—sub 


222. 


Add. Annotation :—Refd. Brownlow v. Hewley 


(1696), 1 Ld. Raym. 58. 


3635. Add. Annotution:—Apld. Maine & New 
Brunswick Klectrical Power Co. 


[1929] A. C. 631. 


3751. Add. Annotation :—Apld. Re Wells, [1929] 


2 Ch. 269. 
3779. Add. Annotation :—-Refd. 
[1926] 1K. B. 446. 


3808. Add. Annotation :--Distd. 


PART XIV. SECT. 2, SUB-SECT. 1.— 
A. (d). 


sc. Boilers.]|—COLEMAN v. MONAHAN 
(N. B.), [1927] 2 D. L. I. 209.-—CAN. 


sd. Manure lying am heaps.) - 
Manure lying aa heaps in a barn-yard 
wa chattel which may be taken away 
by the outgoing tepant, even after his 
fenaney has expired, & trover will Lie 
for it} if held or taken away bv the 
Jandlord.—- FOSHAY uv. BARNES (1869), 
J2N. B.C) Han.) 450.— -CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.-— 
C. (b) ii. 


3256 ji. - —-- ——-.]-—RHe Roy Wour 
BREWING Co. (Ont ), [1926] 2 D. L. R. 
1002; 7C. B. R. 625.—CAN. 


8256 iii, —~-— -+—On an inter- 
pleader issue, between a judgment 
ereditor of the manager of a newspaper 
& printing business & the latter's 
father, who owned the business & the 
premuses in which 14 was carried on, 
held that the printing presses were 
the property of the father. The 
evidence favoured the view that he, 
& not the son, was then real purchaser ; 
&, moreover, they were part of the 
realty, pinee they were attached to the 
building for the better enjoyment & 
use thereof as a prmting establishmeut, 
& because their removal would dis- 
figure & disturb the biunlding itself.— 
RICHARDSON vo. HAKDIE, {1928} 2 
W.W. ht. 216.—-CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.—E. 


3279 i. Botler—d& other machinery, }— 
ROGERS vt. ONTARIO BANK (1891), 21 
O. R. 416.—CAN. 


PART XIV. aah 7, SUB-SECT. 2.— 





3434 vi. -—— -—--—.]}— Fixtures which 
a tenant is entitled to remove niust be 
removed during the tenaney or within 
such time beyond the original term as 
the tenant holds the premises under a 
right still to consider himself a tenant. 
This rule applies whether the lease 
expired by cfflaxion of time or was 
properly determined during its cur- 
reney.-— NATIONAL TRUST Co., UtTp. 
@ PALACE THRATRK, LTD., [1928] 1 


Annotation : —Mentd. Busby 
Avgherino, [1928] A. ©. 290. 
3574. Add. Annotation :— Refd. Berry v. Berry, 


nom. 
PINKNEY, 3 Keb. 137; 2 Lev. 80; T.. Raym. 


Rye v. Purcell, 
British & North 


Part XV.—- Rent. 


92. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Part XIV.—Fixtures. 


| 3890. Add. Citation :—[1926] Ch. 877. 


Berry v. Berry, 
B. 816. 


v. furopean Bank v. Zalzstein, [1927] 2 K. B. 


3812. Add. Annotation :—Mentd. Re Pinto Leite & 


Nephews, x p. Des Olivaes (Visconde), 


WINSTON 1. 


Nephews, 


v. Hart, 


[1929] 1 Ch. 221. 


3854. Add. Annotation :—Refd. Re Pinto Leite & 
ix p. Des Olivaes 
[1929] 1 Ch. 221. 


3867. Add. Annotation :— Refd. Tredegar v. Har- 
wood (1928), 97 L. J. Ch. 392. 


3930. Add. Annotations :—Consd. 
Pickard (1911), [1926] 2 K. B. 645, n.; 


(Visconde), 


Dalton  v. 


Richmond v. Savill, [1926] 2 K. B. 530. 


3958. Add. Annotation :~--Generally, Mentd. G. W. 


Ry. v. S.S. Mostyn, The Mostyn, [1928] A. ©. 


57. 


W.W. 1. 508, 8053 [1928] 2 D. L. R 
oY, 739; 23 Alta. L. lt. 427.--CAN.: 


PART XIV. SECT. 7, SUB-SECT. 4. 

8461 iv. —-~—.]—GtosE LAND Co. v. 
IIeasurr, {1927), 3 D. L. R. 604; 60 
O. L. ht. 499.—~ CAN. 


PART XIV. ee A leaaoecale 8. -— 


se. Corenanl to deliver up personal 
property specified an lease-—d> additions 
thercto.J— A lease provided that . “ The 
lessee will, at the expiration or other 
sooner determination of the said term, 
peaceably surrender & yield wp unto 
the said lessor the said demised 
preinises with = the el tere a 
thereon & together with all buildings, 
erections & fixtures, thereon, & the 
personal property included in Schedule 
A. hereto attached & any personal 
property brought upon the demised 
preluises in addition thereto or in lieu 
or in substitution therefor " :-~-dleld : 
the personal property covered by the 
covenant included all the personal 
property in question herem brought 
upon the premises for use in the theatre, 
whether brought thereon by the lessor 
or by the Jessee; it being held that 
such of said property as did not dis- 
place any of the personal property 
theretofore in the theatre was ‘in 
addition thereto,” within the meaning 
of that phrase in the covenant, & such 
of it as took the place of any property 
theretofore in it was ‘in liew of or in 
substitution therefor.’? —- NATIONAT. 
TRusT Co., LTp. v. PALACE THEATRE, 
Lirp., [1928] 1 W. W. R. 502; [1928] 
29D. L. Rh. 59, 739; 23 Alfa. L. RR. 427. 
~——CAN. 


PART XIV. SECT. 8, SUB-SECT. 1. 


sf. Converston—During continuance 
of term-—Liquidator of tenant company 
permitting removal.J--GEELONG CIry 
BUILDING Ptry., LYrpD. v. BENNETT, 
}1928) V. L. R. 214; [1928] Argus 
L. RR. 138.—AUS. 


PART XV. SECT. 38, SUB-SECT. 9.— 
B. (b) i. 





3680 iv. -—— —— .J—A lease 
provided that, on breach of any of 
eertain covenants, tho lessees should 


forfeit & pay unto the lessor a further 
additional rent or sum of fifty pounds 
sterling. The trial judge decided that 
this additional yearly rent was not 
wm reality rent, but. was in the nature 
of ua penalty ; & taking as the measure 
of the dumages the injury to the 
reversion, he assessed damages at one 
shilling --- Weld: the additional rent 
was in the nature of a penalty, & the 
damages had been assessed on a proper 
basis.- BRADSHAW v. LEMON, [1929] 
N. 1. 159 -~-IR. 


PART XV. arate a 2. 
. (a). 


3765 i. General rule.J--PEPPER v. 
BUTLER (1875), 37 U. C. R. 253.— CAN. 


PART XV. SECT. 4, SUB-SECT. 8. 


sg. Assignee—A ssignment after expiry 
of term— Lease containing covenant for 
renewal, |--~-BENGAL NATIONAL BANK, 
Lrp. v. JANAKI Lato Roy (1927), 
I. L. R. 54 Cale. 813.—IND. 


PART XV. SECT. 5, SUB-SECT. 1.—B. 

sh. Failure to keep premises in tenant- 
able repair.J—'the landlord of a house 
brougbt an action against the tenant 
for decree for payment of the rent due. 
In defence the tenant averred that the 
landord was in breach of his obligation 
to keep the premises in tcnantable 
condition, in respect that he had failed 
to renew certain piping which he knew 
or ought to have known was defective, 
with the result that a pipe burst & 
defender’s effects wore damaged, & 
sho was compclicd to leave the house. 
Defender rotained the rent, & also 
counterclaimed for the damago suffered 
by her :—Held: a landlord’s claim for 
reot was liquid only if he had fulfilled 
his obligations under the mutual con- 
tract of lcase, & defender was ontitled 
to retain her rent, & also to counter- 
claim for the damago she alleged she 
had sutfered.—FINGLAND & HELL 
v. Howrn, [1926] 8S. C. 319.—SCOT. 


PART XV. SECT. 6, SUB-SECT. 1.— 


. (a). 
sj. Whether forcible expulsion 
necessary—Attornment enant to 


person with title paramount.) -——-To con- 


3990. Add. Annotation :—As to (4) Consd. Haskell 
v. Marlow, [1928] 2 K. B. 465. 


Annotations :—Refd. 
Pickard (1911), [1926] 2 K. B. 646, n.; 
Richmond v. Savill, [1926] 2 K. B. 530. 


4116a. -—— ——-.]--A grantee of a rent reserved 
on a lease fur years may sue the lessee for 
the rent where the lessee has attorned.— 
v. PACKER (1670), 
Freem. K. B. 1; 84 EF. R. 1116. 
Annotation 5 Refi. Brownlow v. Lewley (1696), 1 Id. 


4105. Add. 


GOODMAN 


Raym. 8 


4142a,. ——— 








Sufficiency of considera- 
tion.|—A declaration set out an agreement. 
in writing, whereby pltf. agreed to let, & 
T. to take, a house, at a yearly rent, & deft. 
thereby also agreed to see the rent paid 
by T., or to pay it for him. Averment, 
that pltf. let the house, & T. became tenant 
on the terms of the agreement. 


Vol. XXXI.—Landlord and Tenant. Cases 3990 —4447. 


that neither T. nor deft. paid the rent :— 
Held: the consideration for deft.’s promise 
was the letting of the house.—CABALLERO v. 
SLATER (1854), 14 C. B. 300; 23 L. J. C. P. 
67; 2 W.R. 198; 139 E.R. 1238; sub nom. 
JAVALIERO v. SLATER, 22 JL. T. O. S. 
243. 

4157. Add. Annotation :—Mentd. Hoystead 
Taxation Comr., [1926] A. C. 155. 

4162. Add. Annotation : —Refd. Hardie & Tane v. 
Chilton, [1928] 2 K. B. 306. ; 

4163. Add. Annotation :—Refd. Lloystead v. Taxa- 
tion Comr., [1926] A. C. 156. 

4167a. Rescission of purchase agreement deter- 
mining tenancy.|—TukNnen v7. Watts, No. 
6636a, post. 

4262. Add. Annotation : —Refd. Akt. Dampskibs 
Steinstad vv. Pearson (1927), 187 L. TT. 538. 

4276. Add. Annotation :— Refd. Oakley v. Wilson, 
(1927, 2 K. B. 279. 


Dalton iv. 


v. 


T. Jo. 1; 


Breach, 


Part XVI---Rates and Taxes. 


4857. Add. Annotation :--Refd. Salisbury [Touse 
Kstate v. Fry (1929), 98 lL. J. K. B. 722. 


4381. Add. Annotation :—Refd. Perrin ». Dickson, 


[1929] 98 L. J. K. B. 683. 


4382. Add. Annotation :-—Refd. Shanks v. I. BR. 


Comrs., [1929] 1 K. B. 312. 








stitute eviction forcible expulsion is 
not necessary. It i not necessary 
that the tenant should go out of 
possession ; & if, upon a claim being 
Inade by a@& person with title para- 
mount, the tenant consents to an 
attornment to such person to change 
the title under which he holds, or enters 
into @& new arrangoment for holding 
under him, this will be equivalent to an 
evietion & a fresh taking.—Jo@QENDRA 
LAL SARKAR . MOHKESH CHANDRA 
SADHU (1928), 1. L. R. 55 Cale. 1013.— 
IND. 


PART XV. SECT. 6, SUB-SECT. 2. 

sl. ap preaion of rule to India.)— 
SUSIL UMAR Biswas vv. RaAsani 
KANTA CHAKRAVARTI (1927), I. Lu. R. 
55 Calc. 680.—IND. 


PART XV. SECT. 6, SUB-SECT. 5.—C. 

3984 i. Lands inundated.)——Unless 
thero is any stipulation in the agreement 
of tonancy to the contrary, a tenant ts 
not entitled to clalm abatement. of 
rent on the ground that the productive 
powers of the land have deteriorated 
by reason of its liabflily to mundation 
at high water. It 18 only when a 
part of tho premises leased is entirely 
ost by inundation of the sea that an 
abatement of rent on that account 
can be claimed.—VISHWANATH  t. 
pie ot hale (1925), I. L. R. 50 Bom. 


— 
. ° 


PART XV. aaah a aac 2.— 
s e e 

_ sp. Some heirs or  successors-in- 
interest.|—A suit for rent is maintain- 
able against some of the heirs or 
successors-in-interest of a deceased 
tenant, without bringing all the heirs 
or successors-in-interest on the record. 
—- JAGAN MOHAN SARKAR Vv. BROJRNDRA 
KUMAR CHAKRABARTI (1925), 1. L. R. 
53 Cale. 197.—IND. 


PART XV. SECT, 10, SUB-SECT. 2. — 
4154 i. Validity of lease—Iease by 


4397. Add. Annotation: As to (2) Refd. R. v. 
Customs & Hvcise Comrs., [1928] AC. 402. 


4416. Add. Annotation :--Refd. Musmann_— vw. 
Engelke (1927), 96 1. J. 1K. Be $24. 
4447. Add. Annotation: Refd. Rov. Customs «& 


Mactse Comis., [L928] A.C. 102. 


statutory body— Not tn accordance wrth 
StatuleJ— A. sned as clerk to Com. 
exereising a pubhe trust under an Aet 
of Purhament, 8 Vaet. ©. 53, upon an 
alleged denise of tolls for uo year, at 
arent pavable every fortiazht in 
wdvanee, sect. 27 of that Aet requoaing 
the rent to be made payable monthly . 
the lease stated am the deelaration as 
said to be subject to the Aet  - dela 

on demure: to the declaration, plete, 
as Clerk to the comrs., could not be 
petmitted to reeover on puch a con- 
tract, because if was a contract sub- 
Btantialy different from the one whieh 
the comers. were expressly direeted by 
the statute to make —IRELAND  &, 
NOBLE (1847), 3 Ul. GC. Re 230 CAN. 


asedede 
4154 ii. — —— Corporate scal of lessors 
not attached --- Tenant Never m 
possession,|~- NEWPORT INDUSTRIAL 
DEVELOPMENT Co. e. EEBCGHAN, [E9ZS | 
$7.0. FR. 517; 62 Of. LL. bh. J6h — 


CAN. 
PART XV. SECT. 10, SUB-SECT. 3. -— 
C. (c). 

sq. flolding over after yudgment tn 
favour of landlord No resumphon of 
possession by tandford.jJ— ty au aetion 
to recover rent of premises leased by 
deft. from pltf., deft. plesded, inter 
alia, that the tenaney had been 
determimed, The issue was deeded 
in favour of pltf., & judgment was 
entored in pltf.'s favour & no appeal 
taken. No notice to quit was given, & 
there was no surrender of the premises, 
& no acceptance of surrender, & Lo 
resumption of possession by pltf. -— 
Held: dismissing deft.’s appeal with 
costs, pitf., wap entitled to recover for 
rental of the prenuses for the time 
subseguent to the recovery of the 
previous judgment.--GANNON tv. FAR- 
QUHAR TRADING Co. (1928), 60 N.S. Wt. 
80.—CAN. 


PART XV. a 10, SUB-SECT. 3.— 





4268 ii. 


~—— Assignec of agree- 
for 


lease — Lease granted to 


907 


origitual lessee | Where the assignee 
Olan agreement fora lease enters upon 
the subgeet premises & exercises acts 
of ownership thereon & also pays 
money to the lessor m aceordanee with 
the amount mentioned as rent am the 
agmreement for a dense, be as hable to 
{he lessor ino an action for use & 
eecupation, even though after entry 
by fitte the Jessor gtants a lease of the 
prenuses to the original lessee ander the 
tens of the agreement Jor a lease. 


Ownn ro Benciter (1928), Za os. RR. 
NLS W.5827: oO NOS. W.WLN, 07 
AUS. 


PART XVI. SECT. 1, SUB-SECT. 2. —B. 


sr. .farecinent altering enerdence of 
far--H hat amounts fo.} A Jandlord & 
a tenant centered into a prelimunary 
agrecinent for oa lease of certain 
premises for £90 per week, the tenant 
to pay all taxes, ineluding lund taxes. 
Puor to the exeention of the lease the 
lessor discovered that the provision 
that the tenant was to pay land tax 
Was contrary to the terms of Federal 
& State Land Tax Acta. Phe landlord 
then required that the leuse should 
provide for a rent of £)00 por week, & 


promised that he would make a 
voluntary annual allowance fo the 
lessce of an amount equal to) the 


diference between the amount of the 
Kederal & State land tax paid by the 
lessor wa respect of the premises & 
£540, the latter sum beng the annual 
amount of £10 per week. "Phe lease 
was them earaeecuted, stipulating for 
a rent of £100 per week :—//eld: the 
above facts did not disclose a “* con- 
tract, agreement or arrangement... 
altering the imeidence ” of any land 
tax with Land Tay Act Assessment 
Act, 1910 1926, 6. 63, or Land Tax 
Act, 1915. 5. 68.— Ae LucKs, LTp., 
[1988] V. TL. RR. 180; [L928] Argus 
L. kt. 155. -AUS. 


PART XVI. SECT. 2, SUB-SECT. 4.——A. 
h i. --— “ Which now are.’’} —Deft., 


Cases 4457a—4682. 


4457a. Right to deduct from rent-—-Under land- 
lord’s covenant to refund excess over specified 
sum.|]—The lease of a flat beginning at mid- 
summer at a rent of £400 a year, payable 
in advance at the rate of £100 on each 
quarter day, contained a covenant by the 
lessors that, in case the total sum paid by 
the tenant m any one year of the term in 
respect of rates & taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 
difference between the total sum paid by 
him & £125. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant) was to be at. liberty 
to deduct such difference from the next 
instalment of rent. The lease contained a 


Part XVII.——Assessments, 


4458. Add. Annotation :—-Generally, Refd. Lowther 
v. Clifford, [1927] 1 Ix. B. 130. 

4464. Add. Annotations :—Refd. Calder’s Yeast Co. 
v. Stockdale (1926), 96 L. J. Ch. 357; Lowther 
v. Clifford, [1927} 1 K. B. 130. 

4465. Add. Annotation :—Refd. 


Lowther  v. 
Clifford (1926), 135 L. T. 200. 


4467. Add. Annolation :—Refd. Lowther  v. 
Clifford, [1927] 1 K. B. 130. 
4468. 4dd. Annotation :—Refd. Lowther vv. 


Clifford (1926), 135 1... T. 200. 

Add. Citations :—[{1927] 1 Is. 
L. J. K. B. 576; 185 L. 
1138; 24 L. G. fl. 231. 
Add. Annotation :—Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

4475. Add. Arnolation:—Refd. Lowther v. Chif- 
ford, [1927] 1] Kk. B. 130. 
4477. Add. Annotation :—Refd. 

Clifford, [1927] 1 K. B. 130. 
4479. Add. Annotation :—-Refd. 
Clifford, [1927] 1 IX. B. 130. 


4.471. B. 130; 95 


T. 200; 90 J. P. 


Lowther Vv. 


Lowther v. 


Part XVIII 


4568. Add. Annotation :-~Consd. Morgan v. Liver- 
pool Corpn., [1927] 2 Ik. B. 131. 

Pea Citations :-—90 J. P. 195; 24 L. G. R. 

271. 

4569a. —- — -| —- MORGAN vt. 
Conpn., No. 3160a, ante. 

4578. Add. Annotations :—Refd. Fisher v. Walters, 
[1926] 2 K. B. 315; Morgan v. Liverpool 
Corpn., [1827] 2 K. B. 131. 

4582. Add. Annotations :—Consd. Griffin v. Pillet, 

1926] }] K. B. 17. Refd. Fisher v. Walters, 

[1926] 2 KK. B. 315; Morgan v. Liverpool 

Corpn., [1927] 2 Ix. B. 131. 

Add. Annotations :—Distd. Fisher v. Walters, 
[1926] 2 K. B. 315. Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4588. Add. Annotations :—As to (2) Consd. Fisher 





LIVERPOOL 


4584. 


in 1872, leased a farm from pltf. for 
@ vear froin Sept. 27, 1872 :—Held: 
deft. was not liable for the taxes for 
1872, for the words, 


** all rates, ctc., 
which now arc,’’ 


referred to the kind 


or character of the taxes assessable 
against the land.—MAONAUGHTON v. 
Wiae (1874), 35 U. C. R. 111.—CAN. 


PART XVI. SECT. 2,SUB-SECT. 4.—-C. 


ENGLISH AND EMPIRE DIGEst SUPPLEMENT. 


covenant by the tenant that he would duly 
& punctually pay & discharge all rates, 
taxes, duties, charges, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer & midsummer 
paid three half-years’ rates, amounting in 
all to over £125, & having demanded the 
refund of the excess from the landlords, 
& having failed to get payment of the same 
within fourteen days of the demand, deducted 
it from his next instalment of rent :—Held: 
under the Jandlords’ covenant to refund, the 
tenant was entitled to make the deduction.— 
SowERBY v. LINDSAY (1928), 139 L. T. 545 ; 
44°T. L. R. 714, C. A. 


Charges, Outgoings, etc. 


4482a. Special expenses rate-—Sewerage purposes. | 
—A special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable.—CALDER’s 
YEAST Co. v. STOCKDALE, [1928] Ch. 340; 96 
L. J. Ch. 357; 1386 L. T. 458; 91 J. P. 57; 


sub nom. CALVER’S YEAST Co. v. STOCKDALE E, 
25 L. G. R. 354, C. A. 

4489. Add. Annotation :—Apld. Lowther v. 
Clifford, [1927] 1 K. B. 130. 

4508. Add. Annotation :—Refd. Juowther’ v. 


Clifford (1926), 185 L. T. 200. 


4534a. To what tenancies applicable.|---Finance 
(1909-10) Act, 1910 (c. 8), 8. 46, does not 
apply to tenancies entered into after the 
passing of the Act.— -R. v. Customs & LXcisE 
Comns., [1928] A. C. 402; 97 L. J. K. B. 
7713; 44 T. L. R. 7753 sub nom. RR. 1. Cus- 
TOMS & EXcisE Comrs., He p. PEGLER, 139 
a T. G17; 625. P. 173; 26 L. G. R. 587, 
me 


Repairs. 


v. Walters, [1926] 2 K. B. 315; Morgan v. 
Liverpool Corpn., [1927] 2 K. B. 131. 
4588a. -—-- -——-.|— MorGan v. LIVERPOOL 
Corpn., No. 3160a, ante. 
4609. Add. Annotation :—-As to (1) Refd. Marsden 
v. Heyes, [1927] 2 K. B. 1. 
Add. ° Annotation :— Mentd. G. W. Ry. v. 
S.S. Mostyn, THe Mostyn, [1928] A. C. 57. 





4616. 


| 4638. For existing citations read ‘‘ as reported in 


21 Ch. D. 18.” 


4662. Add. Annotation :—As to (2) Consd. Field 
v. Curnick, [1926] 2 K. B. 374. 


4670. Add. Annotation :— Refd. Field v. Curnick, 
[1926] 2 K. B. 374. 


4682. Add. Annotation :—-Mentd. Haskell v. Mar- 
low, [1928] 2 K. BB. 45. 


tax ’’—Iate imposed under bridge Act 
not included.|— JONES (ea). Mae . 
LEVENTHAL a 278. RN. 

350; 44 N.S. W. W.N, he Nis 


st. Covenant to pay “‘ any future land 


Vol. XXXI.—-Landlord and Tenant. 


4694. Add. Ainotation :-—As io (1) Refd. Haskell 
v. Marlow, [1928] 2 K. B. 45. 


4698. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 


4699. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 


4735. Add. Annotation :—Refd. Manchester Corpn. 
a. a aaa U. GC. & Denton U. C., [1928] 
th. 763. 


4739. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 


4739a. Dilapidations—-Neglect to repair.|— 
Testator devised a dwelling-house to his wife 
for her life, she ‘‘ keeping same in good 
repair & condition, reasonable wear & tear 
excepted,”’ & after her death he directed that 
same should fall into his residuary estate, 
which was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 
of decay. Pltfs., the trustees of the will, 
alleged that she had neglected to keep the 
premises in good repair & condition in con- 
formity with the terms of the will, & claimed 
from her exors. the cost of the necessary 
repairs :—Held: testator’s widow, having 
accepted & occupied the premises, was bound 
by the terms of the devise 5 the words of the 
exception were not to be treated as mere 
surplusage, & a reasonable meaning must. be 
given to them, but having regard to the 
length of time during which no substantial 
repairs had been done to the premises, & to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, & her exors. 
were liable for the damage arising from the 
natural process of decay.—HASKELL 7. MAR- 
Low, [1928]2 K. B. 45; 971.5. K. B. 811; 
138 1. T. 621; 44 T. L. KR. 171, D.C. 


4749. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

4750. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

4757. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

4760a. To keep in good & proper order & con- 
dition—Ornamental waters --- Removal of 
mud.|— Among the covenants in a lease was 
one by which deft. covenanted at all times 
during the term to maintain, keep, & leave 
** all pleasure grounds,”’ lawns, walks, borders, 
& shrubberies in good & proper order & 
condition. Included in the pleasure grounds 





PART XVIII. a “i SUB-SECT. 2. — 
. (a). 


sv. Iepairs creating trap —Leability 


of landlord to person residing with  68.—N.Z 


of the whole structure, as in the case 
of a roof, floor, or wall.—STraAPLES & 
Co. v. BERRYMAN, [1928] N. Z, L. R, 


Cases 4694—4882a. 


were ornamental waters consisting of two 
ponds & three lakes, which afforded boating 
& trout fishing. Pitf. complained of various 
breaches of the above covenant, particularly 
in respect of the accumulation of mud in 
the lodge lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud & weeds. Deft. had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices & weirs, but repudiated 
liability to clean out any of the mud :— 
Held: in order to comply with the covenant 
which-was absolutely unqualified in terms, 
deft. was liable to remove so much of the mud 
in the lodge lake, & also in a specified portion 
of the upper boat lake, as would leave a 
sheet of water of not less than 2 fect 6 inches 
in depth throughout.—HORLICK v. SCULLY, 
[1927] 2 Ch. 150; 96 L. J. Ch. 129; 137 
1.. T. 559; TL Sol. Jo. 331. 


4768. Add. Annotation : —Refd. Bean v. Flaxton 
R. D.C. (1928), 139 LL. TL. 320. 


4775. Add. Annotations: -Refd. Field v. Curnick, 
[1926] 2 K. B. 374; Marsden v. Heyes, [1927] 
2K. B. 1. 


4868. Add. Annolation :—Refd. St. Anne's Well 
Brewery Co. rv. Roberts (1928), 110 L. TT. 1. 


4869. Add. Annotation :—Cencrally, Refd. St. 
Anne’s Well Brewery Co. v2 Roberts (1928), 
140 L. Lr. 1. 


4879. Add. Annotalion :~-Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


4882a. -— - .| -Defts. were the owners, but 
not the occupiers, of part of an ancient city 
wall, which also formed the back wall of an 
ancient inn owned by pltfs. The portion 
of the wall belonging to defts. collapsed, 
demolishing pltfs.?. inn:—Held: (1) the 
doctrine of Rylands v. Lleteher (1868), L. Rh. 
3H. L. 330, had never been applied to alTect 
the hability of an owner who was out of 
possession at the time when the injury took 
place; though defts. did not erect the wall, 
they took if over when they bought the 
property as the boundary & retainimg wall 
for their property, & they were only using 
that property in the ordinary ways in which 
propetty is used, so that they were outside 
the authority of that case ; (2) there was no 
reason to suppose that when they Iet the 
property to thew tenant it was in a ruinous 
condition, or that in the exercise of a reason- 
able dilyzence they should have ascertained 
that it was in « ruinous condition; & pltfs. 
failed to bring their case within the principle 





the necespary ‘structural alterations to 
suit their purpose, & to restore the 
house to plitf. at the end of the lease mm 
its oneal state. Jdurmg the hele 

ISCUCL 


tcnant.)—Where oa landlord, in making 
repairs, creates a trap which is known 
to him, or should be known to him, & 
an injury is caused thereby to oue who 
has a right to be on the premises & 
who is ignorant of the trap the land- 
Jord is Hable.--FRAsSER ©. PEARCK, 
11928) 2D. L. 2.543 1 WoW. RR. 887, 
39 B.C. R. 338.—CAN, 


PART XVIII. ae SUB-SECT. 2, -- 
a) vii. 

4726 i. Rebuilding subsidiary part— 
F'loors.|—A covenant to keep in seed 
wnvolves an obligation to renew, where 
the thing affected is a subordinate part 


4729 i, -—— Wall.] -Srarins & Co. 
v. BERRYMAN, No. 4726 i, ante. 

sw. -- — Hoof.J—STAPLES & Co. v. 
BERRYMAN, No. 4726 i, ante. 





PART XVIII. gar se SUB-SECT. 2. - 
} 


. (b) 2. 

sx. Jo yield up in guod repair— 
Bridye--VWashed away by  flood.}—- 
Rippirorp, bic. ¢«. LyYsaasyr, [1927 | 
N. Z. L. Wt. 563.--N.Z. 

sy. J'o leave premises wt orygenal state 

-Destruchion by fire.j— Pitt. let his 
house to deft. ¢o. to be used as liquor 
warehuuse, dett. co. agreeing to make 


909 


of the lease, one might, 1m the a 
of a watchman, the liquor store-1room 
& the whole house were destroyed by 
fire. In w suit by the lessor for 
damages: -/fdd. though, under 
general covenant such as the above, 
a lessee would under the Mngelish law 
be fable for all damuge imcluding one 
arising: trom fire, yet, under Indian 
Transter of Property Act, 8. 108 (6), 
he as, not lable far damage by tire om 
the abscuce of proof that. the fire was 
due to bis neghgence.—Kast INDIA 
DISTILLDERIES tv. MATHIAS (1928), 
lL. L. R. 51 Mad. 994.—IND. 


Cases 4882a—5070a. 


of Y'odd v. Flight, No. 


ANNRE’S 


WELL BREWERY Co. v. 


ROBERTS ' 


ENGLISH AND EMPIRE DigEst SUPPLEMENT. 


4879, anie.—St. 4889. Add. Annotation :—Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 


(1928), 140 L. T. 1; 92 J. P. 180; 44 T.L. R. 4891. Add. Annotation :—As to (2) Refd. Fisher v. 
Walters (1926), 90 J. P. 195. 
4883. Add. Annotation :—-Refd. St. Anne’s Well 4900. Add. Annotation :-—Refd. Morgan v. Liver- 


703; 26 L. G. R. 638, C. A. 


Brewery Co. v. Roberts (1928), 140 L. T. 1. 


pool Corpn., [1927] 2 Kk. B. 131. 


4887. Add. Annotation :—-Refd. St. Anne’s Well 4903. Add. Annotation :—Refd. Fisher v. Walters 


Brewery Co. v. Roberts (1928), 140 L. T. 1. 


49382. Add. Annotation : 
[1927] 2 Kk. B.1. 





4943. Add. Annotation :— As to (1) Refd. Price v. 
Montmuagny, 


Yorpn. d’Knergie de 
A. GC. 368. 


4978a. Cutting down trees -Excepted from lease.| 
a ~ Case (1585), Couldsb. 


J. 1. 955. 


4985. Add. Annotation :-—-Generally, Mentd. G. W. 
S.S. Mostyn, The Mostyn, [1928] 5050. Add. Annotation :—As to (1) Refd. Marsden 


Ry. «. 
A. Cy 57. 


Apld. Marsden v. Heyes, 


Part XIlX.—Waste. 


4998. Add. 


Annotation :-—Consd. 


(1926), 90 J. P. 195. 


Marsden sv. 


Heyes, [1927] 2 K. B. 1. 


[1927] 


1; 7d 


5008. Add. Annotation :—Refd. Marsden v. Heyes 
(1926), 96 L. J. K. B. 410. 


5006. Add. Annotation :—As to (2) Refd. Rye v. 
Purcell, [1926] 1 K. B. 446. 


5016. Add. Annotation :-—Consd. Haskell v. Mar- 


low, [1928] 2 K. B. 45. 


v. Heyes, [1927] 2 K. B. 1. 


Part XX.—Insurance and Damage by Fire. 


5069a. In named office 


*‘*or in some other re- 


sponsible insurance office to be approved by 
the lessor ’’—Duty of lessor.|—-A covenant 
by a lessee to insure the demised premises in 
the joint names of the lessee & the lessor 
in a named insurance office, ‘‘ or in some other 
responsible insurance office to be approved 
by the lessor,’’ docs not confer upon the lessee 
an alternative to be exercised at his volition ; 
& under this covenant the lessee cannot 
properly tender an office which is not ap- 
proved by the lessor.-—TREDEGAR v. HAR- 
woop, [1929] A. C. 72; 97 L. J. Ch. 392; 
139 L. T. 642; 44 'T. L. R. 790, H. L. 


5070a. Not to do anything to impose heavier 


insurance burden on premises-—Obligation of 
lessor as to adjacent premises.|—Lessees of 
factory premises for a term of twenty-one 


| 


| 


years covenanted to pay as additional rent 
such sums as the lessors might expend in 
effecting or inaintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thercto. The lessors covenanted to keep the 
demised premises insured against fire & that. 
the lessees should have quiet enjoyment 
of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 
—Held: (1) the lessors, by dealing with the 


PART AVIII. ee 7 SUB-SECT. 1.— 
. (¢). 


4887 iii, ——.}—Where a balcony 
common to all the tenants was in a 
defective condition & was unsafe, & 
the landlord was notified of such 
condition, but did not repair it, & 
thereafter a tenant fell froin the 
balcony & was mjured :—Held: the 
laudlord was liable.-— AMIN v. EBRATIIM 
(1920), 47 N. L RR. 1. 8S. AF. 


PART XVIII. a Mn SUB-SECT. 2.— 


4900 in, ——-- -—.|— Mule plitf. was 
tepant of a furnished apartment, 
wiluech contained a gas heater used for 
heating water for uso in the apartment 
& in the other upartments in the samo 
house, The heater was defective to 
the knowledge of the lundlord, & 
owing to an escape of burning gus from 
the heater female pltf. was seriously 
burned :—Zfeld : the landlord was 
Hable to both pltfs., for although the 
heater was not part of the demised 
prenuses, thero was a positive agroe- 
ment to keep it in repair, which gave 
rise to an action by the tenant for 
damages for breach of contract.— 
Hornt v. Movuups (Alta.), [1927] 2 


D. J. WR. 839 5 [1927] | W. W. it. 827.— 
CAN. 


———— 





n i. -l—Where the owner 
of an hotel leased the premises, & 
pltt. fell through an opening in a 
vorandah .—Held : piltf. was not 
entitled to recover as against the 
owner, even if there were an express 
covenunt by him to make outside 
repairs, as pltf. was a stranger to the 
covenant.--MARCILLE vw. DONNELLY 
(1909), 14 O. W. R. 1044; 10. WL N, 


195.—CAN. 

n= ii. -]— Premises, the 
poperey of deft., were let. to W., who 
ot different. portions to sub-tenants, 
including an upstairs room to D. The 
letting to W. was within Kent Restrio- 


tion Act, N. 1., 1925 (c. 12). Pltf., a 
district nurse, having visited D., 


descended the stairs, & whilst taking the 
last stop on to the hall the floor gave 
way & pltf. received serious injuries :— 
Held: pitt. could not succeed either in 
contract on the statutory obligation 
to sope implicd in the letting, or 
in tort.—O’°REILLY v. DOHERTY, [1923] 
N. 1. 32.—IR. 


PART XIX. See 2, SUB-SECT. 1.— 
sa. Stones collected by tenant to 


unprove cultivation—Property in.jJ—-A 
tenant who, for the purpose of clearing 
the land & rendering it more fit for 
cultivation, collects the stones there- 
from, has the property in the stones, 
& the Jandlord has no interest in thei, 
& is hable for their value 1f he disposer 
of them.---LEwis 7. GONDBON (1888), 
15 OQ. R. 252.— CAN. 

sb. /3ushes cut alung river—Necessary 
for crercise of fishing rights. }—PItf., by 
indenture under seal, leased to deft. 
for a term of years, with the right to 
renew, pltf.’»s land on the Hast Itives, 
G. County, for fishing purposes, with 
the right to enter & use the same in 
such @ way as might be necessary fur 
tishingin said river. Damages claimed 
by pltf. were for cutting bushes along 
the bank of the river:—AHeld: the 
burden of proof was upon pltf., & the 
right to fish from the bank of the river 
involved the right to do such cutting 
as Was necessary for that purpose.-— 
McKREN wv. PATTILLO (1927), 59 
N.S. KR. 452.—CAN., 

se. Cultivating waste land.J—A lessee 
who cultivates waste land of tke 
colony is not to be presumed to have 
done so with the concurrence of his 


lessor, & for his benefit.—NEWMAN v. 
NFLD 


GorF (1817), 1 Nfid. L. R. 26.— 


Vol. XXXI.— Landlord and Tenant. 


adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the busincss 
for which they had becn demised, had not so 
interfered with the purpose for which those 
premises had been demised as to have 
derogated from their own grant of them; 
(2) the covenant by the lessees not to do or 


Cases 5070a—5737. 


suffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the Iessors under a similar 
obligation with regard to their user of 
adjacent premises.— O’CrEDAR, Lrp. v. SLOUGH 
TRADING Co., [1927] 2 K. B. 123; 96 L. J. 
K.B. 709; 137 L. T. 208; 43 1. L. R. 382. 

5075. Add. Annotation :—Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. ; 


Part XXI.-—Assignment and Devolution of Leases. 


5157. Add. Annolation :—Generally, Mentd. Public 
Trustee v. Elder, [1926] Ch. 776. 


5192. Add. Annotation :—Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 


5204. Add. Annotation :-—Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5226. Add. Annotation :—Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5239. Add. Annotation: - Refd. Roe v. 

K. B. 117. 

5241. Add. Annotation :—Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5269a. Effect of Landlord & Tenant Act, 1927 
(c. 36), s. 19 (1)..—-(1) Where a landlord, 
who is also a brewer, consents to the assign- 
ment of the lease of a free public-house, but 
stipulates that, for the remainder of the 
term of the lease, the house shall be a tied 
house, such stipulation is a “fine”? or 
benefit ‘in the nature of a fine”? within Law 
of Property Act, 1925 (c. 20). s. 144. 

(2) Landlord & Tenant Act, 1927 (c. 36), 

s. 19 (1), does not apply to a breach of con- 
tract, which took place before the Act. came 
into force.—GARDNER & Co. v. CONE, [1925 ] 
Ch. 955; 97 L. J. Ch. 491; 140 1. T. 72. 

5272. Add. Annolation :—Refd. Curtis Moffat ce. 
Wheeler, [1929] 2 Ch. 224. 

5282. Add. Annotation :—Distd. Farr vv. Ginnings 
(1928), 44 T. L. R. 249. 

5282a. —--— Covenant to repair.|—Whcere a lease 
contains a covenant by the lessee to repair, 
& a provision that the lessor’s consent to an 
assignment by the lessee is not to be un- 
reasonably withheld, the mere fact that the 
lessee is committing a continuing breach of the 
covenant to repair does not necessarily entitle 


tussell, 


the lessor to refuse his consent to an assien- 
ment, at all events where the amount of dis- 
repair is not very serious.—- FARR v, | 
(1928), 44 T. L. R. 249. 

5284. Add. Annotation : —Mentd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

5286. Add. Annotation :—-Dbtd. 'Tredepgar 7+. Har- 
wood, [1929] A. C. 72. 

5295a. --— Stipulation converting free public- 
house into tied house.) — GARDNER & Co. 
v. CONK, No. 5269a, ante. 

5298. Add. Annotation :—Apld. Gardner v. Cone, 
[1928] Ch. 955. 

5310. Add. Annotation :-- Refd. Curtis Moffat. 2. 
Wheeler, [1929] 2 Ch. 224. 

5321. <ldd. Annotation :—Refd. Curtis Moffat 2. 
Wheeler, [1929] 2 Ch. 224, 

53841. Add. Annolation :—-Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

5361. Add. Annotation :—Consd. Curtis Moffat rv. 
Wheeler, [1929] 2 Ch. 224. 

5367. Add. Arnnotation:—As to (2) Refd. Le 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 


5450. Add. Annotations :-—Consd. Dalton  v. 
Pickard (1911), [1926] 2 K. B. 545, n.; 
« Richmond v. Savill, [19261 2 K. B. 580. 
5454. Add. Annotation :—Apld. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 221. 


5492. Add. Annotation: -Refd. Liggett (lLiver- 
pool) v. Barclays Bank (1927), 137 L. T. 443. 

5508. Add. Annofation :—Refd. Akt. Daimpskibs 
Steinstad v. Pearson (1927 137 L. 'T. 533. 

5636. Add. Annotation: -As to (1) Consd. Pe 
Ilarrington Motor Co., die go. Chaplin, [1928 | 
Ch. 105. 


Part XXII1.—Assignment and Devolution of Reversion. 


5701. Add. Annotation :—-Refd. Rye v. Purcell, 
{1926} 1 K. B. 446. 


5714. Add. Annotation :—Consd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


PART XX. SECT. 2, SUB-SECT. 2. 


56145 i. Under covenant to rebuild— 
Eetent of liability.}—DUNKELMAN v. 


Lister, [1927] 4 D. L. R. 612; 61] Premises 
O. L. H. 89.—CAN. 
PART XXI, SECT. 1, SUB-SECT. 2. 331. —IND 


B. (a) iii. 
sz. General rule.}—Unless there is 


a restriction against the alienation of 
any portion of the demised property, a 
restraint upon alienation of the demised 
oes not prevent the aliena- 
tion of a portion.—CUTINHA v. SALVA- 
DORA MINAZES (1926), I. L. R. 50 Mad. 


5725. Add. Annotation :—-Refd. Booth v. Thomas, 
[1926] Ch. 397. 

57387. Add. Annotation :—Apld. Kye v. Purcell, 
[1926] 1 K. B. 446. 


PART XXI. SECT. 10, SUB-SECT.1. B. 

5463 i. Aapress covenant by 
lessee for payment.j-- Where a lease 
contains un eapress covenant to pay 
rent, the lessee continues lable on his 
covenant, although the lease is assigned 
over.- ~MCCROHAN ©. HDWARDS (Alta.) 
[1927] 1 D. L. R. 490; [1927] | 
W. W. it. 9.—CAN. 
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Cases 5788a— 6307a. 


ENGLISH AND Empire Digest SuPPLEMENT. 


Part XXIII.—Notice to Quit. 


5788a. —-—-.]-—Dord. AUSTIN v. COWDEROY (1837), 


1 Jur. 793. 


5796. Add. Annotations :—Refd. Roe v. Russell, 
Mentd. Lovibond J. 
& Sons v. Vincent, [1929] 1 K. B. 687. 


[1928] 2 K. B. 117. 


5888. After this case add :— 


perty Act, 1925 (c. 20), s. 61.” 
5840. Add. Annotation :-—Distd. & N.F. Newman 


v. Slade, [1926] 2 K. B. 328. 


5841. Add. Citations :—95 L. J. K. B. 894; 


13% 


L. T. 640; 42 T. L. R. 607. 


Law of Pro- 


5866. Add. Annotation :—As to (2) Apld. Newmar 
v. Slade, [1926] 2 K. B. 328. 


5979. After this case add :— 
‘* See, now, Law of Property Act, 1925 (c. 20). 
8.140 (1), (2); Law of Property (Amendment) 
Act, 1926 (c. 11), 8s. 2.”’ 


5980. Add. Citation :-—95 L. J. Ch. 49. 


Part XXIV.—Determination of Term. 


6144. Add. Annoiations :—As to (1) Distd. Turner 6231. Add. Annotation :—Consd. Richmond v. 


v. Watts (1928), 138 L. T. 680. 
Turner v. Watts (1927), 44 T. L. R. 105. 


6192. Add. Annotation :—Consd. 


Savill, [1926] 2 K. B. 530. 


PART XXIII. SECT. 1, SUB-SECT. 3. 


sm. Lease subject to landlord's right 
to sell—Whether term determined by 
sale. J-—A Tease reserved to the landlord 
“the nght to sell the land at auy time, 
but the lessee shall have the reht 
to reap any crop he bas sown ~ 
Jleld : this eluuse did not sufficiently 
provide that on a sale the term w ould 
be determined «pso facto ; but, at the 
most, only reserved the right. to sell 
& to determine the term, & unequivocal 
notiee of detertnination had to be given. 


—-ERNEWEIN 0. WELCH, [1928] 2 
W.W. KR. 265; 22 Sask. L. Lt. 522.— 
CAN. 


PART XXIIL SECT. 2, SUB-SECT 1. 


so. Aust be reasonable—Not neces- 
sarily determining lease at end af year 
ease of a lease 
not eaveried by 'Transfor of Property 
Act, J88z, s. 106, the notice to quit 
neod not necessarily determine the 
Jease at the end of the year of the 
tenauucy, but it) must be reasonable. 
It is, however, for the final ct. of fact, 
in each case, to determine what is 
reasonable notice.—DAMODAR PRASAD 
Tewari v. LACIMI PRASAD SINGH 
(1928), I. L. HR. 7 Pat. 496.—IND. 


PART XXIII. core 2, SUB-SECT. 3.— 





5817 ii. -J—In the case of a 
rural tenancy from year to year a 
year’s notice to quit is not necessary, 
a reasonable notice only being required. 
Notice piven in Jan. to quit at the end 
of the following June is reasonable.— 
TSHABALALA tv. VAN DER MERWE 
(1926), 47 N. L. R. 75.—S. AF. 


PART XXIII. gaat 2, SUB-SECT. 3.— 








5837 iv. —--~— Where tenant held 
over after termination of tenancy.) — 
A weekly tenant, who, after the 
termination of his tenancy, holds over 
with the consent of his landlord, with- 
out any agreement other than that 
implied by Jaw from the continuance 
in possession & acceptance of a weekly 
rent, continues to bold as a weehly 
tenant & is not. entitled to one month’s 
notice under Conveyancing Act, 1910, 
s. 127, for the determination of such 
tenancy. -~—BURNHAM v. CARROLL MUs- 
GRoviE THEATRES, Lirp. & oe 
ARCADE, Lp. ety 2835. R.N.S. W. 
169; 45 N. 8. W. W. N. 23.—AUS. 


5837 v. —— Week's rent pay- | 





Ags to (2) Consd. 
6307a. 





Richmond  v. 


able in advance in arrear.| ~Where in 
uw weekly tenancy of @ dwelling-house, 
there being no fmding as to the areca 
of the premises, 1t appeared that the 
rent was pavable weekly i advance, & 
that, at. the date of the service of notice 
to quit, uw week’s reut in advance was 
owing: —#Teld: the tenant was not. 
entitled to the statutory notiee of at 
Jeust 28 days prescribed by Fair Rents 
Act of 1920, 8. 14, in the case of a 
lessee who duly pays the rent, of the 
dwelling-house leased by bun & other- 
wise performs the conditions of his 
lease.— -INNES 1. ar tar aaa kr p. 
7 alaenes (1928), 22 Q. J. P. 838.— 


5840 i. What amounts to week's 
nolice.}\—In order that a weekly 
tenancy may be determined by a notice 
to quit, the notice must be oue w hich 
expires at the end of a periodic week 
from the commencement of the 
tenancy.—How v. MANSFIELD, [1923] 
N. Z. L. R. 9f.—N.Z 

5842 vii. ——.]—-HART vv. 
NADEAU, Harr v. HANSON (Alta.), 
(1927] 2 WwW. OW. RB. 318.—CAN, 


ee ee 


PART XXIII. ane’ 5, SUB-SECT. 1. — 

sf. Whether demand for posscssion 
may ve included.|—-A notice of deter- 
niunation of a lease & a demand for 
possession May be contained in the 
saine document.— -ERNEWEIN v. WELCH 
11928) 4D. L. RR. 498; [1928) 2 
W. W. R. 628.—CAN. 


PART XXIII. oa 5, SUB-SECT. 1.— 
5945 ii. S. BP. SANDISON v. ORDER Or 


PART XXIII. SECT. 6, SUB-SECT. 1.— 

1 i. Lessor afver agreement to sell 
leased land j-—The fact that a landlord 
had agreed to sell the leased land to a 
third party did not render Landlord 
& Tenant Act, 2. S. S. 1920, ec. 160, 
inapplicable. ‘He had the right under 
the terms of the lease to terminate 
it upon such a sale.—ERNEWRIN & 
WELCH, [1928] 4 1.1L. R. 4983 [1928] 
2 W. W. Ii. 628.—CAN. 


PART XXIV. sear 7 PUB SELE: 2.— 
>| ® 

sa. Karpress right of i eh al hence for 

five days—Terms of lease misunder- 


912 


Savill, [1926] 2 K. B. 530. 

Agreement by tenant to pay arrears 
of rent & give up possession. | 
premises being 


The rent of 
the landlord 





in arrcar, 


stoad by lessee.J}—Upou an application 
for ejectment, the lessees set up the 
answer that they had mistaken the 
terms of the lease & were under the 
lmprossion that the terms were similar 
to thoee of a previous lease, which 
gave them seven duys' grace to pay 
the arrear rent :—Held: as the pro- 
Vision 1D the leusc giving only five days’ 
grace was clear & unambiguous, the 
answer was no defence.—ILLING v. 
MANNE & MANNE (1925), 46 N. L. R. 
58.—S. AF. 


PART XXIV. SECT. 1, SUB-SECT. 3. 


sb. Power given to lessor to cancel 
lease—On breach of covenant to pay 
rend —After gimng notice tu tenant— 
Sufficiency of notice.)— A wharfside 
site im the $B. Harbour, HK. London, 
had becn leased to applt. by the Union 
of S. Africa, who was the owner of the 
site, & an action for ejectment had been 
brought by the S. African Rys. & 
Harbours. Clause 2 of the lease of the 
site provided that ‘‘ should the lessees 
fail to pay the said rontal on the day 
on which the same shall fall due, the 
administration, after heard written 
notice to the lessec’s address, & receiving 
no payment within a further period of 
fourteen days, shall have the right to 
cance] this lease. The rent being in 
arrear the administration purported to 
give the notice required by clause 2 
of the lease & thereafter to cance] the 
lease :—Held > a written notice to the 
effect that the rent was in arrear & 
calling upon the lossce to pay the same 
within 14 days from date was a suflicient 
en pene with the clause.—WINTER 
S. AFRICAN RYS. HARBOURS, 
[1929] App. D. 100.—S. AF. 


PART XXIV. SECT. 1, SUB-SECT. 4.-— 
B. (b) i. 


6221 i. Re-letting—To new tenant.}|— 
When following notice of forfciture of 
pltf.’s lease the lessor executed a leaye 
of the same premises to another lessee : 


—Held; there bad been an effectual 
re-ontry.— WINTER Vv. JAPILANO 
TIMBER Co., [1927] 4 D. L. RK. 36; 


Bat he ah 2D. 1. KR. 784; {1927 
1 W. : 811; 38 B. C. R. 401, — 


PART XXIV. sary 4 aaiaciiaaiiee 4.— 





6308 xiv. -]—GORDON v. WIL- 
MELM (Sask.), [1926] 4 >. L. R. 1042; 
{1926] 3 W. W. R. 641.—CAN. 
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obtained judgment against the tenant for 
possession of the premises. Subsequently 
a document was signed by the tenant, which 
provided that, if the landlord would with- 
hold the writ of possession, the tenant would 
pay the rent & give up possession of the 
premises at the end of the quarter :—Held : 
the document was not inconsistent with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1925 
(c. 49), s. 46.—NANCHE v. NAYLOR, [19258] 
1K. B. 268; 97 L. J. K. B. 3893 138 1L.7.165; 
44‘. LL. R.11,C. A. 


6315a. ——-- ----— On payment of rent How rent 
calculated. |—Dor d. Harcourt v. Ron (1813), 
4 Taunt. 883; 128 E.R. 579. 


6352a. On person on premises.]---Where a notice 
addressed to the lessee is left with a person 
on the premises, & there are reasonable 
grounds for supposing that that person will 
pass it} on to the Jessee, the service is good 
within Law of Property Act, 1925 (e. 20), 


s. 196 (3).- CANNON Brewery Co., Lirp. ec. | 


SIGNAL DPistss, Imp. (1928), 139 1. TM ost: 
AAT. In. RR. 4865 72 Sol. Jo. 285. 

6356. Add. Annotations :—Refd. Field v. Curnick, 
[1926] 2 K. B. 3745 Marsden pv. [Teyes, [1927] 
2 K. Bs I. 

6358. Add. Annolations :---Apld. Sedgewick. Collins 
v. Rossia Insee. of Petrograd (1926), 136 b. 7. 
72. Refd. Employers’ Liability Assce. Corpn. 
v. Sedgwick, Collins, [1927] A. C. 95. 

6388. Add. Annotation: Refd. Vredesar 7. Dar: 
wood (1928), 97 Ja J. Che. og. 

6391. Add. Annotation :—As io (2) Refd. Pe 
Grifliths, Jones v. Jenkins, [1926] Ch. 1007. 

6393. Add Annotation: - Apld. Chaplin v. Smith, 
[1926] 1 K. LB. I98. 

6435. Add. Annotation :—-Mentd. 
Avgherino, [1927],2 Ch — 
6558. Add. Annolation: Consd. Turner v. Watts 

(1928), 97 La J. IK. Be 108. 


6573. Add. Annolations: Apld. Turner v. Watts 


Busby 


(1927), 44 "T. LL. RR. 105.) Refd. Turner r. 
Watts (1928), 138 I. T. 680. 

6627. .tdd. Annotations : —Mentd. Pe Darwen «& 
Pearce, Associated Paper Malls er. Barnes 
(1926), 95 LL. 0. Ch. &87 3 Smuth or. Wood, 


[1929] 1 Ch. te. 


PART XXIV. Dy 1, SUB-SECT. 4. - 
a) i. 


§322 viii. Where a grant of 
land to the congregation of S. provided 
that if the congregation should become 
wuited with any other congregation or 
cease to exist as a sepurate & 
independent congregation, the grant 
should become absolutely null & void, 
& &@ power of re-entry was reserved to 
the grantor, & the grantor served 





Ree -cntry on 
laccnsed house A 
Tield : 


rarde 


house oF a 
sround that the grant had become null 
& void by reason of the umon of the 
congregations of CC. & S..~-JTeld: 
a sufficient notice was a condition 
precedent to enforcing the forfeiture, 
& the notice given was not sufficient -- 


from the 


a Sa a a a a ee aie | Crate 


as i as a 


ee ee ee 


PART XXIV. SECT. 1, SUB-SECT. 4. —- 
D. (e). 

6396 i. reaches cecluded from relics 
banhruptey 
othe) 
a lease of a treensed house & 
premuses, with the out-offiees, vard & 
& two small 
al the rear was @ Leis 
used or intended to be used as a publics 
beershop ° 
notice demanding possession on the  Veyaneing Act, T8902, 8. 2 (3) (¢), as 
the inelusion of the two small dwelhng- 
houses in the lease did not exelude it 
sub-seetion, — -/2¢ 
[19v9] 1. TR. OO} —-IR. 


Cases 6807a—6636a. 


6636a. Substitution of licence or tenancy at will 
under purchase agreement—Rescission of 
agreement.|—By an agreement in writing 
dated Aug. 28, 1926, deft., the weekly tenant 
of a house to which Rent Restriction Acts 
apphed, agreed to buy it} from pltf., the 
landlord, for £900. The agreement provided 

that deft. achnowledged owing pitf. £68 2° 
arrears of rent. & that plt1. would aecept £50 
In settlement ; that. until certain mtges. had 
been transferred from pltf. to deft., pltf. 
should remain in absolute ownership of the 
prenuses 3 & that, until completion of the 
conveyance, dett.. who was to remain in 
possession, should pay to pltt. interest on the 
£900 at the rate of G per cent. with interest 
on daterest dating fron: Sept. 1, 1926. Deft. 
wlso agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to reseind the agreement & enter into pos- 
session of the house.  Dett. agreed to tmain- 
tain the house ina vood state of repair & to 
pay rates, taxes, & insurance. On Feb. 27, 
P9927, pltf. rescmaded the agreement under 
the powers reserved in it, but deft. refused 
to give hint possession of the house : --FZeld : 
(1) the efleet of the agreement, as indicating 
the intention of the partues. was to determine 
the weekly tenancy, & to substitute for it 
either a leence or a tenancy at will, which, in 
its turn, was revoked or detcrnuned by the 
rescission of the purchase agrecment, & deft. 
had no contractual right to resist the claim 
for possession; (2) deft. was not protected 
Pde 


by Rent Restriction Acts, ' ie 
wug. 28, 1926, deft. remamed in possession 


of the house by virtue of the contract of 
purchase, & not as a statutory tenant, & 
under that contract she was either a licensee 
or a tenant at will, & alter its rescission, if 
she had been e licensee, she was not a tenant 
who had held over under the Acts, & 1f sh 
had been a tenant at will, her tenancy had 
been at no rent, &, by Inerease of Rent & 
Mtge. Interest (Restrictions) Act, 1920 
(c. 17), 8s. 12 (7), 1t must be ignored, with the 
result, that. the house was to be treated as 
untenanted & pltf. had an unrestricted right 
to recover possession of if; (3) the rescission 
of the purchase agreement did not) deprive 
pitt. of his right to the arrears of rent which 
had accrued due to him before the agreement 


premises | Th oan action ta reeover 
Possession Of pretnibes wpder lease pre-e 


viding for forfeiture for non-payment 
Miter Of rent --//el?t the Jessom must prove 
ee sd that he has distramed, & that one 


mee meeses 
} sufherent distress was to be fotind= on 


the pretuises countervailing the rent. 


dwelling-houses  S &n insufficient distress is nota 
of “a house “Wetver of the tight) of re-cutiy - 
Hatvicy vr. JOUNSTON (1901), 8 Nfld. 


Lek. 194. -NFLD. 
PART XXIV. SECT. 2, SUB-SECT. 3.-- 


B. (b) 1 
vd. ufyreement acted on by purtics.) - 
The renunciation of an extsting Icase 
by tho tenant, & thc grant of u new 
lease by the landlord, can be inferred 


within Con- 


DREW 


oe v. WIGHTMAN, [1927] N. I. 1.-— 


PART XXIV. see 1, SUB-SECT. 4.-— 
- (a) ii. 


6334i. Purticulars of breach- -ALust be 
precise—Covenant to sell only goods 
authorised by  lessor.|—GORDON 2. 
(Sask.), [1926] 4 D. L. BR. 

[1926] 3 W. W. R. 641.— CAN. 


wr S BG OMSL 


1042: 
J.8, 


PART XXIV. SECT. 1, SUB-SECT. 5. — 
A. (a). 


6436 in. -~-— Corenant by landlord to 
supply goods—Landlord — offering to 
supmy goods after serving notice of 
breach of covenant—No wavrer.)—le 
JACKSON (J. B.), Lrp & GeTras, [1926] 
2,L. 2.721; 580.L R.564.—CAN. 


PART XXIV. sae 1. SUB-SECT. 5. — 


6517 i. Where ensufficient distress on 


913 


from oa written obligation on the part 
of the landlord to grant a new lease 
followed by actings of parties amount- 
ing to rev unterventus & by possession 
on the part of the tenant, not only 
Where the landlord is a = fee-simnple 
proprietor, but also where he is an heir 
of entail in posbession ; & a lease so 
constituted is binding upon suecceed- 
ing heirs of entail.—-CAMPBRLTOWN 
CoaL Co. v AKGYLI. (DUKE), [1926] 
S.C. 126. -SCOT. 
58 


Cases 6636a—6957a. 


was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing.—- 
TURNER v. WATTS (1927), 97 L. J. K. B. 92; 
44 T. lL. R. 105; 26 L. G. R. 78, D. CG. 
A ffd. (1928), 97L. J. K. B. 403; 188 L. T. 680; 
92 J. P. 118; 44 T. L. BR. 3837; 26L. G. R. 
261, C. A. 

6656. Add. Annotation :—Refd. Metcalfe v. Boyce, 
{1927] 1 K. B. 758. 


6674a. - —-.|- In 1910, deft., a county police 
constable, became quarterly tenant of a 
house. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied by police con- 


stables, decided that for the future the chicf 


constable should be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should pay all rent, rates & taxes, & that a 
deduction should be made in respect thereof 
from the men’s pay. Deft. knew of, & made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft. took to 
the police office, received the full amount 
due, & paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft. continuing to occupy 
the house & his name remaining on the 
estate books as tenant. There was no 
written surrender or assignment of the 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


tenancy :—Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft. agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft. to accept the surrender & accept the 
chief constable as his tenant, & that the deft. 
would in future occupy the house as a 
servant of the chief constable & not as a 
tenant, & on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft. was in the circumstances estopped 
from denying that he had surrendered or 
ussigned the tenancy.— -METCALFE v. Boyck, 
[1927] 1 K. B. 758; 96 L. J. K. B. 376; 136 
IL. T. 606; 91 J. P. 55; 48 T. L. R. 149, 
D. 

6715. Add. Annotations :—Consd. Metcalfe v. Boyce, 
[1927] 1 K. B. 758. Mentd. Layzell v. Thomp- 
son (1927), 187 L. T. 106; > Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, |[1929] 1 Ch. 686. 

6762. Add. Annotations :—Consd. Dalton v. 
Pickard (1911), [1926] 2 K. B. 545, n.; 
Richmond v. Savill, [1926] 2 K. B. 580. 

6764. Add. Annotation :—As to (2) Consd. Rich- 
mond v. Savill, [1926] 2 K. B. 530. 

6766. Add. Annoiation :—Consd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

6767. Add. Citations: —95 L. J. K. B. 1052, n.; 
136 L. T. 21, n. 

Add. Annotation :—Consd. 
Savill, [1926] 2 K. B. 530. 
ae Citations :—95 IL. J. K. B. 1042; 136 
wT. 15. 

6848. Add. Annotation :—Refd. Morris v. Harris, 

[1927] A. C. 252. 


Richmond sv. 


Part XXV.—-Delivery and Recovery of Possession. 


6925. Add. Annolation :—As to (1) Refd. Marsden 
v. Heyes, [1927] 2 K. B. 1. 


6945. Add. Annotation :—Mentd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 

6957a. Determination of tenancy by notice to 
quit ‘‘or otherwise ’’—-Mortgagor attorning 
tenant—-Provision for notice in mortgage 
deed.|—A mtge. deed contained a clause by 
which the mtgor. attorned tenant from year 
to year to the mtgeces. at a nominal rent. 
It was also provided that, if the mtgor. 
made default in payments under the deed, 
the mtgees. might give to the mtgor. seven 
days’ notice in writing to determine the 


PART XXIV. SECT. 2, SUB-SECT. 3.- 
C. (b) i. 











k i. ——.-—LE CAIN v. WIELAND 
(1862), 4 R. & G. 71, n.—CAN. 


oe 


PART XXIV. tar SUB-SECT. 3. 


6688 fii. ——— _ - ——. ]-- PETROPOLIS 1. 
CLARKE, (1928) 1 D. L. R. 1082; 60 
N.S. R. 22.—CAN. 

p i. ——-.]}—Held: retontion of the 
keys & advertising the house for rent 
were ambiguous acts; they were, 
upon the evidence, referable to the 
lessor’s promise td try to rent the house, 
& did not show an acceptance of a 
surrender.—GREEN 1. TRESS (1927), 60 


court.}—Whcere, 


O. L. BR, 151.—CAN. 
PART XXIV. SECT. 8, SUB-SECT. 1. — 


6771 ii. DALYE tv. ROBERT- 
SON (1860), 19 U. C. RR. 411.---CAN, 


PART XXIV. SECT. 6. 


sa. Forfeiture clause—Objert of.jJ— 
Re STAVISs, Erc. (1928), 66 Que. 8. C. 
474.—CAN. 


PART XXV. SECT. 2. 
6916 i. Grounds 
following a 
a setticment was made, by which the 
tenant was to quit the premises, & the 


tenancy created by the deed. The mtgor. 
defaulted & the mtgecs. served on him a 
notice tu quit. The mtgor. refused to give 
up possession :—--/feld ; the term or interest 
of the mtgor. in the mortgaged property 
had been ‘‘ duly determined by a legal notice 
to quit or otherwise’ within above Act, 
&, therefore, justices had power tu issue a 
warrant to give possession of the property 
to the mtgees.—DupDLkEyY & DISTRICT BENEFIT 
BUILDING SoOcreEtTy v. GORDON, [1929] 2 
kK. B. 105; 98 1. J. K. B. 486; 141 L. T. 
588; 93 J. P. 186; 45 T. L. R. 424; 27 
L. G. R. 448, D.C. 


tenant vacated accordingly :—Jleld: 
the tenant’s claim for damages for 
eviction & to set aside the agreement 
for settlement should be dismissed, 
as the tenant was not at such a dis- 
advantage with the landlord as to call 
for the intervention of the ct. for his 

rotection, & he must stand by the 

argain he made.—McKay v. SEX- 
SMITH (1914), 29 W. L. R. 210; 26 
D. L. R. 986.—CAN. 


qa i. Tenant holding over & paying 
rent—Subdbsequent non-payment of rent.] 
---Kjectmont lies for non-payment. of 
rent under Consol. Stat., c. 33. 5. 19, 
where the tenant continues in possession 
& pays rent after the expiration of the 


or interference by 
dispute, 


914 ; 
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Cases 7027a—7057a. 


Part XXVIl——Rent and Mortgage Restriction Acts. 


7027a. —--— --— Notwithstanding tenant ceasing 
personally to reside on premises—-Members of 
tenant’s family residing on premises.]—-KREIT- 
aie v. VIDOFSKY (1927), 43 T. L. R. 335, 


70382. Add. Annotations :—Refd. Roe v. Russell, 
[1928] 2 K. B. 117; Lloyd wv. Cook, Goudge 
”. Broughton, Simson v. Miatt, Bartram v. 
a Barker 7. Ilutson, [1929] 1 K. B. 

7086. Add. Annotations :—As to (2) Apprvd. Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker vy. Llutson, 
[1929] 1 K. B. 103. Refd. Catto v. Curry, 
[1926] 1 K. B. 460. 

7037. Add. Citation :-—24 L. G. R. 321. 


Add Annotations :—As to (1) Dbtd. Brooks ». 
Liffen, [1928] 2 K. B. 347. Apprvd. Lloyd v. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1K. B. 103. Apld. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
11927] 2 K. B. 279. 

7037a. ~-——--.|- -Lioyp v. Cook, Gouna v. 
BROUGHTON, SIMSON v. MIATT, BARTRAM v. 
Brown, BARKER v. Tiurson, No. 7352d, 
post. 

7037b. Rent-free tenancy.|—The Rent Restriction 
Acts afford no protection to a tenant who is 
rent-free.—BRACHY v. PAres, [1927] 1 K. B. 
818; 96 L. J. K. B. 3055 136 L. T. 282; 48 
T. L. R. 69; 25 L. G. R. 156, D. C. 

Annotation :—Refd. Turner r. Watts (1927), 44 T. L. BR. 105. 


7037¢c. .|—TURNER v. WatTrs, No. 6636a, 
ante. 

7040. Add. Annotations :—As to (1) Distd. Leslie 
vw. Cumming, [1926] 2 K. B. 417; Ebner v. 
Lascelles, [1928] 2 K. 3B. 486. As to (2) Apld. 
Ratkinsky v. Jacobs, [1929] 1K. B. 24. Refd. 














lease. — Dok d. DEVEBER VV. ROK (1888), 


27 N. B. RR. 491.-—CAN. under the 


Thompson v. Rolls, [1926] 2 K. B. 426; Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. 

1041. Add. Citations :—95 LL. J. K. B. 1007; 24 
L. G. R. 315. 
Add. Annotations :—.1s to (1) Refd. ibner v. 
Lascelles, [1928] 2 K.B. 486. As fo (2) Refd. 
Thompson 7. Rolls, [1926] 2 K. B. 426. 

7041a.- --  ~ —.J--Where the tenant of an entire 
house within the limits of the Rent) Restric- 
tion Acts sub-lets part as a dwelling-house 
& thereby becomes mesne tenant of the whole 
premises, the part sub-let) remains under the 
protection of the Acts by reason of the 
proviso to 1923 Act, s. 2 (1).-—DOMIENDIETTI 
RYAN (1929), P11 LL. PT. 280: 98 5. P. 206 ; 
45 T. i. R. 4823 T83Sol Jo. 338; 271. G. RR. 
451, DD. ©. 

7047. Add. Cilalion :—-21 L. G. R. 147. 


Add. Annotations : ~Distd. Cohen v. Gold, 
{1927| 1 K. B. 865. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson +. Miatt, 
Bartram ». Brown, Barker v. Hutson, [1929] 
} K. B. 108. Refd. Catto ». Curry, [1926] 
I K. B. 460; Oakley v. Wilsou, [1927] 2 
Kk. B. 279. 


7049. Add. Annotations :—Consd. Jewish Maternity 
Soc. Trustees ». Garfinkle (1926), 95 J. J. 
K. LB. 766. Distd. Karton 7. Keeble, [1928] 
Ch. 517. Refd. Brooks wv. Liffen, [ 1928) 2 
K. B. 347. 

ee as Citations :— 135 L. T. 4763; 247. G4. R. 


7057a. ——.] —Certain premises, part of which 
was used as a shop, had been let to a tenant 
who resided on these premises. The land- 
lord having served upon the tenant a notice 
to increase the rent, the tenant claimed to be 


for & obtained a writ) of possession | PART XXVII. SECT. 1, SUB-SECT. 2. 
overholding 
Landlord & Tenant Act.:—Held : in 


sections of Continuation of application of 


lels—Sub-letting furnished of une 


PARTXXV. Bete SUB-SECT. 2.— 


ce i. When applicable - Not to 
land purchased at tax sale.|—F YURI v. 
BURKE, [1981] 4 DD. L. R.4455 [1924] 3 
ree R. 328; 19 Sask. lL. KR. 28.— 


Cii.- —- -—— Not by purchaser under 
agreement for sale—No assigninent of 
lease.J—Re Brramn & Morr, [1924] 
1D... BR. 499 ; [1924] 1 W. W. kt. 494 ; 
18 Sask. L. It. 290. —CAN. 


fi. — — Appeal-—-Order by judge in 
chambers.) —No appeal! lice to the Ct. of 
Appeal from an order inade by a judge 
of the K. B. in chambers, on an appeal 
to him from an order made by a district 
ct. judge on an application under 
Landlord & ‘Tenant Act for a writ of 
possession.—-CANADA TRUST Co. v. 
SOHULTz (Sask.), [1926] 4 D. L. R. 
724; [1926] 2 W. W. R. 797. —CAN. 


f ii. Proceedings for---Whether 
applicable in involved case.] -~Pltf. sold 
& property in Vancouver to deftns. 
under agreement for sule for $40,000. 
Defts. went into possession & after 
paying $21,000 were in default. Tho 
parties then entered into a further 
agreement whereby the option to 
purchase was still in force, but the 
payments to be made were expressed 
in rent. After making further pay- 
monts gma etae e to $2,500, doefts. 
were again in default, & pltf. applied 





aecase so invelved & in which if aetion 
had been brought relief agamst for- 


feiture might) be considered, — the 
scetion of Landlord & Tenant Act 
invoked did not) apply. suunmaryv 


remody should not be mvoked exeept 
in eases of the ordinary relationship 
of landlord & tenant.--Ray r. Ruby 


Hou, |1928] 1 12. GL. Re bv. 389 
B.C. R. 128. -~CAN. 
f iti. —— Injunction against enforec- 


ment of—Action pending to determine 
construction of lease. |-—WiIsLCH 0. ERNE- 
WKIN, [1928] 3 W. W. R. 20. CAN, 

q i. Based on wrong deewion ~- 
Irregularities in proccediigs —— Paludity 
of order.\|-—Tho fact that siumimary 
proceedings under Landlords & Tenants 
Act were not. cutitled im the et., as 
provided by sect. 21 of the Act, & the 
fact that the papers were not served 
ax provided in sect. 16 thereof, are 
irregularities which cannot. be attacked 
except in the proceedings themselves 
or on an appeal.— Torrs o. THOMSON, 
[1928] 3 W. W. It. 666.—CAN. 


PART XXVII. SECT. 1, SUB-SECT. 1. 

7022 i. Application to premises— 
Letting not necessary.|—The provisions 
of Rent & Mtge. Restrictions Act, 
1923 (No. 19 of 1923), relating to the 
restriction of rent, only apply as 
between landlord & tenant, & are 
applicable only to a house which ia 
let.- -WALLACE . FOGARTY, [1926] 
I. R. 255, 257.-—-IR. 
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furnished house--- Destruction of identity. } 

The widow of a tenant of a house 
let unfurnished sub-let. the 
furnished :—IJ/eld: the widow by 
sub-letting the house furnished mado 
if cease to be a house to which Kent & 
Mtge. Restrictions Act, 1923 (No. 19 
of 1923), applied.--~IXAVANAGH 1 
Wurrrhy, (1926) I. R. 425, 428.-- IR, 


PART XXVII. sar _ SUB-SECT. 3.— 
e a e 


house 


7045 ii. —-— Rent & Mortyage 
Restrictions Act, 1923 (No. 19 of 1923), 
gs. 3 (1).J—The words “‘ let as a separate 
dwelling’? apply to “a house,” as 
well as to “a part of a house "— 
WALLACE tv. FoGanrty, [126] J. lh. 
255, 257.—-IR. 





PART XXVII. sae as SUB-SECT. 3. — 
- ( 


7055 i. Shop.) Premises nea country 
town were let toa tenant under a single 
contract of lease, & atan unapportioned 
rent of Jess than £70. The subjects 
consisted of a dwelling-house, & of a 
room used as wu shop, & construeted to 
setve that. purpose. The house & the 
shop had separate entrances from the 
street, but there was internal com- 
munication between thom. The land- 
lord having brought an action= of 
removing from the shop :—Zleld: the 
unit of location was a complex one 
consisting mn part of a dwelling-house 


Cases 7057a—7107a. 


7063. Add. Citations :-—95 Th. J. K. 


7090. dd. 


protected under the Rent Restriction Acts :— 
Teld: as the tenant dwelt in the house & 
had a right to dwell there, the house was a 
dwelling-house. & the fact that part. of it 
Was used tor business purposes did not prevent. 
it being a dwelling-house to which 1920 Act, 
s. 12 (2), applied. -THicks 7 Snook (1928), 
93 J3.P.55; T3Sol Jo. 133; 27 L. G. R. 175, 
1 
A. 


7061. Add. Annotation :—Consd. Leslie v. Cum- 
ming, [1926] 2 K. B. 417. 
7082. Add. Annotations :-—~-Refd. Jieshe v. Cum- 


ming, [1926] 2 K. B. 4173; Kbner v. Lascelles, 
[192812 K. 1B. 486. 

B. 13 131 
dT. 2h3 24 Lb. G...27. 


Add. Annotations :—-.1s to (1) Folld. West 
Wales Joint Board for the Mentally Defectise 
rm Mvans (1928), 13890 1. PT. 382. Refd. Leslie 
v. Camminey, [1926] 2 Kk. B. 417; Thompson 
7 Rolls, 11926]2 K.B. 426; Mbnere. Lasectes. 
[1928] 2 IX. 13. 486. 


7067a. -- —-— Dwelling-house taken for purpose of 


subletting.|- -A dwelling-house consisted of a 
ground floor & basement. The tenant did not 
herself occupy the dwelling-house or any part 
of it, but sublet the ground floor furnished, 
& the basement. unfurnished, to saub-tenants 
Whose occupation eeased shortly before the 
end of the tenaney +: /Teld : 1920 Act was 
not prevented trom applyimy to the dwelling- 
Jlouse, so as to entitle the tenant to rely 
upon sect. 2. (3), because (1) the tenant took 
A used the dwelling-house only tor the pur- 
pose of subletting if, inasmuch as the taking 
& user olf premises only tor that purpose did 
not make them busmess premiscs to which 
the Act did not apply 5; (2) the tenant. did 
not hersell occupy the dwelling-house, & her 
sub-tenants ceased to occupy it before the 
end of the tenaneyv s (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to oecupy it} before the end of the 
tenancy. EBNER ¢. LASCETLIss, [L928 | 
K. B. 1865 97 1. J. WB. 4975 180 1. PE. 
M40; 92 J.P. 14s 44 TM 1. RR. 4605 72 
Sol. Jo. 3033 26 1. G. Re. B95. D.C. 
Annotation :--Refd. Llovd v. Cook, 
Gioudge ov. Broughton, Simson ev. Miatt, 
Bartram ev. Brown, Barker v. TLutson, [1929] 
PA. RB. 108. 


7091. Add. Citation :—-24 7. G. RR. 250. 


Add Annotations :—Apld. Doulin v. Purcell 
(1926), 186 L. T2633.) Apprvd. Lloyd +. Cook, 
Goudge ov Broughton, Simson 2. Muatt, 
Bartram 7, Brown, Barwer v. Ifutson, [1929] 


i a ee ee 
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er 


7101. Add. 


7103a. -—— -—— Application of 1920 Act, s. 2 (3). 


7103b. —- — — 


7105. Add. Annotations : —Distd. 





ee re rr. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


1 K. B. 108. Folld. Domendictti v. Ryan 
(1929), 14] L. T. 239. Refd. Oakley v. 
Wilson, [1927] 2 K. B. 279. 


7095. Add. Citation :-—24 L. G. R. 321. 


Add Annotations :—Dbtd. Brookes v. Liffen, 
}1928] 2 K. B. 347. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 303. Consd. Rathinsky v. Jacobs, 
[1929] 1 K 3B. 24. Refd. Oakley v. Wilson, 
[1927] 2 Kk. LB. 279. 


7097. Add. Annolations ;—As to (1) Distd. Lov» 


bond (J.) & Sons 7. Vincent, [1929] 1 K. B. 
GS7. Generally, Refd. Roe v. Russell, | 1928 | 
2K. 8. 317. 

Annotations :--Distd. Ebner vv. Las- 
eclles, [1928] 2 K. B. 486. Consd. West 
Wales Joint Board for the Mentally Defective 
v Wvans (1928), 139 1. TT. 882. 








HBNER v. LASCELLES, No. 7067a, anile. 
—-.|-- Where there has been no 
default. by a tenant under 1923 Act, s. 4, 
no order at all for possession or ejectment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 
occupied 5 & the fact that a tenant has sublet 
the whole & does not occupy any part him- 
self will not) be a yvround for an order for 
possession being made ayainst either tenant 
or sub-tenant.—WeEsr WALES JOINT BOARD 
FOR MENTALLY DEFECTIVE v. EVANS (1928), 
1391.7. 882; 44. LR. 566535 26. G. RR. 
447, D.C. 


(J.) 
Refd. 


Lovibond 
& Sons v. Vincent, [L929] 1 kh. BB. 687. 
Kioe vw. Russell, [1928] 2 KR. B. 117. 


7107a. Daughter of deceased _ tenant.|-——l«ft.’s 


father, who was the statutory tenant of a 
dwelling-house to which Reut Restriction 
Acts applied, died intestate & Jeaving no 
widow. Deft. was admittedly a member of 
her father’s family, ‘ residing with hin at. 
the time of bis death,” within 1920 Act, 
s. 12 (1) (g). When he died deft.’s father 
owed six months’ rent. to the landlord of the 
house :— fleld : deft. was a statutory tenant: 
of the premises, & had to observe all the 
terms & conditions of the contract of 

which her father had originally held, vuu ner 
statutory tenancy had begun with her, & 
she was not liable to pay the arrears of rent 
owing by her father at the time of his death, 
they being a liability which had been incurred 
by a preceding tenant. —TICKNER v. CLIFTON, 
P1929) J K. BK. 207; 98 L. J. A.B. 69; 146 
LL. T.186; 93 J.P. 57; 45 T. LL. BR. 353 72 
Sol. Jo. 762. D.C. 


——— mee 








—, 





Aun part of a shop, the latter was not 
part of the dwellmuy-housc, & aecord- 
nely Therease of Rent & Mortage 
Interest: (Restrictions) Act, £020. did 
not apply to ifs & deeree of removing 
rranted.-- MCLYMONTS TRUSTEES vr. 
Toss, [L920] S.C. (Ct. of Sens.) 985.— 


SCOT, 
PART XXVII. win 1, SUB-SECT. 3.— 


ce. For the 
catechwords 
** house.”* 


tha 
word 


word © hotel” in 
substitute the 








c i. .-—-A farmhouse was 
jet, with a farm, the tenancy expiring 
at Martimnias 19235. In Mar. 19282, 
the tenant sub-let the bousc, garden, & 


eertam oftices at a rent of £40, tha ! 


| 


ratable value of the garden & offices 
being less than one-quarter of that of 
the house. On the expiry of the farm 
tenaney at Martinmas 1923, the land- 
lord let to the subtenant the house, 
garden, & offices, with the steading & 
turinyurd, atarentof £35. The ratable 
value of the garden, oftices, steading, 
a furmyard was more than one-quarter 
of that of the house :--Weld : as the 
value of the land & other premises let 
with the house since Martinmas 1923 
exrcoeded one-quarter of that of the 
house, 1920 Act did not apply to the 
subjects, the addition of the farmyard 
& steading having altered the identity 
of the house, & thus elided sect. 12 (6) 
of the Act.—HALDANE »v. SINCLAIR, 
1927) S. C. 562. --SCOT. 
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PART XXVIII. SECT. 2, SUB-SECT. 4. 


7105 i. KMrecutor of lenant.]—Held : 
a tonant’s rights under 1920 Act were 
altogether personal, & no interest 
in deceased’s tenancy could devolve 
on defts. as her cyors.-~DRURY v. 
JOHNSTON, [1928] N. I. 25.-—IR. 

sd. HWoadow or member of deceased 
tenant's family.) -PIU. was the owner 
of a dwelling-house subject to Increase 
of Rent & Mtee. Interest (lRestric- 
tions) Act, 1920. The premises had 
been Jet asa weeldy tenauey, in or about 
1923, to N., who was then in pitf.’s 
employment, at the rent of ds.) per 
week. N. dicd intestate in June, 1926, 
Jeaving deft. bis widow, who up to 
the tine of his death resided wath him. 
Qn the death of her husband, deft. 


Vol. XXXI. —Landlord and Tenant. 


7112. Add. Annotation : —Apprvd. Lloyd v. Cook, 


7125. Add. 


Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Wutson, | 1929). 
1K. B. 108. 


Annolation :-— Refd. Lloyd xv. Cook, 
Goudge tv. Broughton, Simson er. Miatt. of one of 


Bartram v. Brown, Barker +. Hutson, [1929] 
1K. B. 108. 


7132. Add. Annotation :—-As to (2) Refd. Leslie rv. 


tumiming, [1926] 2 K. B. 417. 


7135. Add. Anno/fation :—As lo (1) Consd. Bravey 


v. Pales (1926), 138 T. L. RR. 69. 


7145a. What amounts to increase.) -By a local 


Act, the rates in S. were consolidated & 
became a comprehensive borough rate. In 
May 1927, by virtue of the Act. which 


provided that. in certain cases owners nught. 
be rated instead of occupiers, the city council 
passed a resolution transferring the habit yv 
for the rate as regards premises of which the 


Cases 7112—7150. 


of the amount in the pound of the full con- 
solidated rate previously payable by th 
occupier. The landlords of certain premises 
of a ratable value not exceeding £10 claimed 
that thes were entitled to merease the rent 
them tenants, under [920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant :—Held : 
under seet. 2 (1) ()). the landlords were 
entitled to increase the rent, as there had been 
an merease io the amount of the rates for 
the time being payable by the landlords over 
the corresponding amount par by them in 
the perod specified bs the seet.; but the 
amount of the permitted rnocrease was an 
amount equivalent to nine-tenths of the full 
consolidated rate, & not the fall amount of 
that. rate.—PLOpGRINSON ¢. thewrrr (19238), 
pre ta Pe Oh ET ee ROO = 9S Pos 
Br bite e210" 





‘atable value did not) exeeed “10. Phe 
resolution took effect. on Oet. 5, 1927. Phe 


‘ate, which the owners became Hable to pay, 
was calculated on the basis of miune-tent his 


reniained im occupation & entered ito 
legal Possession of the hose under 
lnerease of Rent, ete. (Restrictions) 
Act, 1920, 5.12 (1) (7). Defl. mmariied 
aruin i Mar 1928, & her seeond tus- 
band & hin children came to reside m 
the house oceupled by her. The 
landlord  iInstituted =  cyeetinent — pro- 
eecdings against deit.. Who clutmed the 
protection of Increase of Rent CRestire- 
tions) Acts. Increass of Rent & 
Mtge. Tnterest (Restretions) Vet. bad, 
8K. 12 (3) (9), provides that‘ the 
expression tenant includes the widow of 
a tenant dying intestate who was 
residing With diam oat the time of his 
death " --/eld : the widow aequired 
uo vested interest as tenant. Q& there 
Ware nothing inp Inerease of Rent & 
Mize. Interest (Restretions) Act, 1920, 
which divested this aaterest: on her 
second marriage.— APSE ot. BARR, 
[1928] N. 7. P83. --IR 


PART XXVIII. SECT. 2, SUB-SECT. 7. 

7108 3. ‘* Separate” - Whether 
physically separate —Or partitioned off. | 
—DPitf , the owner of a bouse consisting 
of four floors & a basement, erected in 
each of the back rooms ou the first & 
second floors a partition, which con- 
verted each large back room mto two 
rooms. He put. clectric fittings i cach 
floor, & did other work 1b connection 
with the gas & water supply, & lot 
portion of the house to deft., desermbing 
il in the agreement as “ consisting of 
a flat of three rooms & front basecmeut 
on parlour floor.”? Tt had nota separate 


bath or separate sunitary accom- 
Inodation, & there was no physteal 


separation of it, as a residence, from 
the rost of the house .—Jield > (1) the 
dwelling-house had not been ‘ bona 
fide reconstructed by way of conversion 
into two or more separate «& self- 
contained tlats ’? within Rent & Mtge. 
Restrictions Act, 1923 (No. 19 of 192.3). 

The rent being in arrear, pitf. served 
notice to quit on deft., & instituted 
cjectment proceedings :— -l/eld : (2) the 
letting was u new letting of portion 
of altered premises, so as to entitle 
pPitf. to charge a rent without regard 
to the standard rent of the whole 
house ; (3) deft.’s claim for apportion- 
ment of the rent must be dismissed , 
(4) pltf. was entiticd to an order for 
irae cba the ct. granting a Stav for a 
imited period, the order tor possession 
not to issue 1f the rent was paid within 
that period.—BoyLre v. FITZSIMONs, 
{1926} I. HR. 378.—IR. 

7109 i. ** Self-contained ”’—IWhether 
complete residence-—Necessity for partr- 
tion.|-—-BoYLE v. FITZSIMONS, No. 
7108 1, ante.—IR. 


7149. {eld 


PART XXVII. SECT. 3, SUB-SECT. 2 -- 
B. (c). 

W128 ji. Tlouse converted into flats - 
Whether rent at first lttuig as fiat \-- 
BoyLte veo WKirzaimons, No. 7TLOS 1, 
ante.—IR. 


sa. Tales previously paid bap lerdllorad 
Right to throw apon torent | Apart 


from anv question Of speed) agree: 
ent, dnercase of Rent A Mortgage 


(Restrictions) Act, P92, 
prevents a Jandford oof premises to 
Winteh the Vet appl as. so fone as fie is 
Hof cnittied te Obtain possession, Pon 
throwing upon the tenant (be burden 
of oriates, whieh he, the landlord, 
habitually peas or ailows, Ghough has 
contraet 16 pave tie rates mav be vor 


Jiuierest 


in law Mooknm e Pavy, [Pos] bea. 
316 IR. 
PART XXVII. SECT. 3, SUB-SECT. 3. - 


C. (a). 

sl. Service of notice Proof.J—TTetd: 
(1) as 1920 Act re quacd vo particular 
fornialities or sole ninities to be aboery cd 
Inooconmection wath the serviee of 
notices, service could be proved by 
evidence in the ordinary way, (C2) upon 
the facts ijaaust beanferred that motice 
had been recenved by the temant.— 
GUPrBRIB oO. STEWART, [1926]. C. 745, - 
SCOT. 

sm. wfyreciind for auecreased rent | 
Dedt. restated a chum on the ground 
that, as no notice to quit tad) been 
served, nor ny Valid moftter of mene ase 
of rent. the tacrease was drecoverable 
under Inerease of Joent AQ Mortage 
Interest CRestretion » Vets of PY2O& 
19295, pith conteading that the Jatter 
Act authormed an agreement for ann 
merensed rent, Wot exeeedme the Lamnits 
preseribed by the Vet, although a totic 
fo quit Qoa Vali noteec Of dctease of 


ren fhacdl oo tial becn served Phe 
ecremt yudee eave a deere for the 
ainowbt clare held the cheetsron 


miuist be afta ied }ynequpry ee Powbr, 
jWavs| Pog. gel - IR 


PART XXVII. caer a SUB-SECT 3.— 
- (1). 


sn. Nolire wnercasing rent during 
currency of loase.| A notice to be a 
valid notice must be correct in sub- 
stanee as well as if form 

A potice is pot vahd which purports 
to increase the rent durmg the currency 
of the ongimal terta of years for which 
the tenant bolds the  premises.-— 
SAMMON v. DYRNE, [1926] L. L. 411. 
415.— IR. 

sp. Notece altereng terms of tenaney.| 
—A notice is not valid which purports 


917 


Lineotealiaiu 2 


Hlhesvatt (LY2S), 1g 1. W. 10l. 


7150. td. Anolation 
¢. JIafton (1928), 130 1. P. 2i'. 


mm nn a 


--Apld. 


Llodehinson 


»--Reid. (Whvinecton Tenants 


to aller the termes & conditions of the 
Onigitnal contract of tenaney, by alter- 
Ing the dabiitve for repains.— Svavuon 
Wr BYENE, [P9261 1 Ro 4bl, 405 - -IR. 
oq. Jrrmateriad cris  “ffect of.) - 
In oath aetion for reeovery ob arrears 
ef rent, the tenant mesntamed that 
ad previous notice of antention to 
merease rent Was oval, mb respect 
that (f) the notahed merease of rates 
Was inaccurate, & (2) a charge for 
stan gas had wronely been mehided in 
the oumerease bt rates - dield. as the 
tenant tad pstterad tro prepudice, & 
as the nottec dad not) contami any 
statement which was false or rmus- 
leading amo oamy imatertad respeet, & 
Wan as acetate as it could be m the 
caictinstamees oat the tame when at 
wa even, the notice was aot mvalil — 
CLYDEBANK INVEStUVURNE OOo., iri. ¢. 
Mansur, [L927] 8. CL 860. - SCOT. 


PART XXVIII SECT. 3, SUB-SECT. 3.— 
C. (¢). 

sr. {8 lo camoent of venti J-— A notice 
Ol omtemtion to dierease rent, which 
Was tp Writing & i the statutory forma, 
wap objyeebiod to by the tenant as mecormt- 
petent. on the ground that the bLaud- 
Jord had stated, as the “rent payable,’ 
Tot the standard rent, but a higher 
anount Whieh he was recening at the 
dite of the motice, & lad further failed 
fo set forth fiow the existing” exeess 
over standard rent had beeome due + 
Held: as the tenant had already for 
some time been paying without 
objection rent at the teure stated in 
the notice, the onus was upon hint te 
establish Ghat the amount in excess 
of standard rent was not Jerally 
exigible, & as he had failed to do so, 
fas obpeetion fell to be repelled. -- 
MOK ELLAR oO M'Masrrr, [1926] 8. C. 
Tod. SCOT. 


7167 i. .fmendinent = Mode of.j- A 
notice of infention to merease rent, 
Which Was tn woting & ui the statutory 


form, showe:l under the appropriate 
headings how the proposed micrease 


wasmadeup. Asthe dentofoceupler’s 
rates Was stbsequentiv found to have 
been overestimated, the oryzmal notice 
Was amnended bv a@ corrective notiec, 
rent by the landlord’s factors & 
reeeived bv the tenant before any 
increaseadl rent had become due: 
eld. amendment of a detective notice 
wan not restricted to the method 
presenibed by 1925 Act, s. 6, the primary 
purpose oof Which was to validate 
defective notices which had been acted 
on, & if Was Competent to amend the 
novice by the method adopted.— 





Cases 7171 —7265. 


7171. Add. Annotation :—Refd. Roe v. Russell, 
(1928] 2 K. B. 117. 


7175. Add. Annotation :—Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 


7181a. Decision of county court judge—Right of 
appeal to High Court.}|—-Landlords.served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their hahility for repairs & other 
grounds. The tenant ultimately disputed the 
increase on the ground of repairs only. 
The landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they were responsible for the 
whole of the repairs, &, if not for what 
proportion they were responsible :-——Held : 
although questions of law were involved in 
the matters submitted, the terms of the Act 
made the decision of the county ct. judge 
final, & no appeal lay from it.—ELVINGTON 
TENANTS, LID. v. HATTON (1928), 139 L. 'T. 
211; 92 J. P. 925 44 °%. 1. . 453; 72 
Sol. Jo. 819; 26 1. G. R. 808, D.C. 


7188a. Necessity for apportionment -Onus_ of 
proof.|--The tenant of part of a dwelling- 
house to which the Rent Restriction Acts 
applied proved, on an application by him for 
an apportionment of the rent of the whole 
house to determine the standard rent of the 
rooms occupied by him, that the whole house 
was let on Aug. 38, 1914 :—Held: he had 
ustablished a primd facie case of necessity 
for an apportionment, & the onus was then 
cast on the landlord to show that the rooms 
occupied by the tenant were Ict as a separate 
dwelling-house on Aug. 4, 1914. & so had a 
standard rent of their own, an apportionment 
of the rent of the whole house being thus 
rendered unnecessarv.——PLATMAN vv. EROIL- 
MAN, [1929] 1K. B. 376: 98 L. J. KK. B. 851; 
140 lL. T. 105; 038 J.P. 184; 45 Too. RR. 
It; 271. G. 8.150, D.C. 


7195. .fdd. Annotation: As to (J) Refd. Lloyd 
vt. Cook, Goudge +. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. ILutson, 
[1929] 1 KK. B. 108. 


7219. ldd. Annotation :—-Refd. Re Keystone 
Isnitting Mills Trade Mk. (1928), 97 J. J. Ch. 
316. 


7225. Add. Annotalion :—— Consd. Elvington 
Tenants c. Tatton (1928), 139 L. T. 211. 


M‘'KELLAR v. M'MAsTER, [1926] S.C. to 
754.—SCOT. 

7167 ii. —-— Jurisdiction of court.] —- 
Increase of Lient) & Mte. Interest 
(Restrictions) Act, 1926 (No. Yt of 





haves taken 


effect. 
GRAVES, [1929] 1. It. 7.— IR. 


PART XXVII. aod 3, SUB-SECT. 3. -- 


ENGLISH AND Empire Dicest SUPPLEMENT. 


7225a. —_— Who Is tenant—_1920 Act, s. 12 (1).]— 

TICKNER v. CLIFTON, No. 7107a, ante. 
———.]—BonpD v. PETTLE (1921), 
Times, Jan. 15, D. C. 


Annotations :—Distd. Lever Bros., Ltd. v, Caton (1921), 
are L. R. 664. Folld. Murton v. Aldis (1929), 141 L. T. 


7235b. ——— MURTON v. ALDIS, No. 
7318b, post. 

7237. Add. Annotations :~—Refd. Roe v. Russell, 
[1928] 2. K. B. 117; Lovibond J. & Sons v. 
Vincent (1929), 98 L. J. K. B. 402. 

7238a. - —-—.|— DOMENDIETTI v. RYAN, No. 
7041a, ante. 

7250. Add. Annotation :—Refd. Turner v. Watts 
(1927), 44 T. L. R. 105. 

7254. Add. Annotations :—Distd. Gampbell v. Lill 
(1926), 185 L. T. 26. Consd. Roe v. Russell. 
[1928] 2 K. B. 117. Apld. Lovibond (J.) & 
Sons v. Vincent, [1929] 1 K. B. 687. Refd. 
Ebner v. Lascelles, [1928] 2 K. B. 486. 


7254a. — — By will.]|—-The right of a statutory 
tenant under 1920 Act is a purely personal 
tight, & cannot be transmitted by will.— 
LOVIBOND (JOHN) & Sons, Lp. v. VINCENT, 
[1929] 1 K. B. 687; 981. J. K. B. 402; 141 
L. T. 116; 98 J. P. 161; 45 T. L. R. 388; 
73 Sol. Jo. 252; 27 L. G. R. 471, C. A. 


7254b. Right to sublet.|—A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting, may sublet part 
of the dwelling-house, provided the remainder 
is not. already sublet. His power to sublet 
is subject to apportionment of the standard 
rent of the dwelling-house. 

I'he words ‘‘ Jawfully sublet ’’ in 1920 Act, 

s. 15 (3), & in 1923 Act, ss. 2 (2), 4 (5), & 
7 (1), do not. apply exclusively to a dwelling- 
house of which the tenant is a contractual 
tenant, but) apply also to a dwelling-house 
of which the tenant is a statutory tenant.— 
Ror ov. RusseEi., [1928] 2 K. B. 1173 97 
L. J. K. B. 290; 188 L. T. 258; 92 J.P. 81; 
44 T. 1. R. 278; 26 1. G. R. 145, OC. A. 

$nnotation.-—Consd. Lovibond (J) & Sons vr. Vincent, 

[11929] 1 K. B. 687. 

-——.}-—Sec, also, Nos. 7041, 7237. 


7261. Add. Annotution: - Refd. Middlesex County 
Council v. Hall, [1929] 2 K. B. 110. 


7264. Add. Annotation :---Consd. Koe v. Russell, 
{1928] 2 kK. B. 117. 
7265. Add. Annotations :—Expld. Lovibond (J.) 


& Sons v. Vincent, [1929] 1 IK. B. 687. Refd. 
Roe v. Russell, [1928] 2 K. B. 117. 
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NOLAN the premises, & that, thereupon, the 
tenancy should absolutely cease, 

as the lessee had been adjudicated 
a peanut, the ct. granted the applu. 


of the lessor for the recovery of 


1926), 8. 14, hus been framed to put 
the ct. into the positaon of being able 
to do substantial justice between land- 
lords & tenants, & the power conferred 
voes far beyond the mere correction of 
clerical errors or the rectifying of 
mistakes of fact.— HIGGINS v. WARREN, 
11927] I. R. 558.—IR. 

7167 iii. Effect of.)}—The ct. 
madc amendments in the notives on 
terms which appeared to the ct. to be 
just & reasonable, & gave judgment for 
the landlord for portion of the rent 
claimed :—Held: as a result of this 
procedure, the tenant, instead of 
holding continuously under her agree- 
ment, becaine a statutory tenant as 
from the date upon which the first 
of the amonded notices was deemed 





st. 4s condition precedent to increase 
of reid -—Agreement for increased rent.} — 
es eo. Powkr, [1928] T. i. 357. — 


PART XXVII. sect 3, SUB-SECT. 4.—- 


7189 i. Where house reconstructed— 
Conversion i -J— BOYLE v2. 
FITZSIMONS, No. 7108 i, anfe.—IR. 


PART XXVII. gi 5 SUB-SECT. 2. — 
_ 12768 i. Breach of covenant—Adjudica- 
tion as bankrupt.}—Where a lease of 
premises contained a proviso that, on 
the bkpcy. of the lessee, it should be 
jawful for the lessor to re-enter upon 
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possession of the premises, mado within 
a year of the bkpcy. of the lessee, 
as, since Conveyancing Act, 1892, 
8. 2 (3) (¢), applied, sub-sect. 2 of that 
section did not apply to the lease; &, 
accordingly, the restrictions imposed 
by Conveyancing Act, 1881, s. 14 (1), 
did not apply to the lessor’s right of 
re-entry. The term of years for which 
the lease was grantod expired in 1924, 
but the lessee continued to remain in 
possession :—Held: the lessee was not 
entitled to the protection of Increase 
of Rent & Mortgage Interest (Restric- 
tions) Act, 1923, as he had broken one 
of the conditions of his tenancy by 
allowing himself to be adjudicated 
bkpt., &, therefore, he was no longer 
entitled to possessiou, even as a 


Vol. XXXT.— Landlord and Tenant. 


7280. Add. Annotations :—Apld. 


v. Watts (1927), 44 T. L. R. 105. 

7281. Add. Annotations :—Consd. Standingford v. 
Bruce, [1926] 1 K. B. 466; De Vries v. Sparks 
(1927), 187 L. T. 441. 

7281a. Notice to quit—What amounts to.]|—-An 
agreement made by a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. 5 (1) (c), as substituted 
for the original sect. by 1923 Act, s. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same.— 
DE VRIES v. Sparks (1927), 187 I.. T. 441; 
48 T. LR. 448; 25 L. G. R. 497, D.C. 


7291. Add. Ciiations :—95 L. J. K. B. 901; 24 
L. G. R. 531. 
7296. Add. Annotation :—As to (1) Folld. Llicks v. 
Snook (1928), 93 J. P. 55. 
ce. Premises Required by Local Authority or for 
Statutory Undertaking (Vol. XX X1]., p. 581). 


Add the words ‘‘or for Purpose in Public 
Interest.’’ 

7298a. ‘‘In public interest ’’—-What is—Whether 
extension of trade.]|—Goocn v. STRATMAN 
(1927), 48 T. L. R. 475, D. C. 

7301a. ——.|—WeEstT WALES JOINT BOARD 
FOR MENTALLY DEFECTIVE v. EVANS, No. 
7103b, ante. 

7302a. -.|—EBNER v. LASCELLIUS, No. 7067a, 
ante. 

7307. Add. Citation :—24 L. G. R. 141. 
Add Annotation :-—Refd. De Vries v. Sparks 
(1927), 187 L. T. 441. 

7318. Add. Annotation: ~Dbtd. Murton vr. 
(1929), 141 1. T. 168. 

7318a. -| —Bonb ev. Perr Le (1921), 
Times, Jan. 15, D. C. 


Annotations :--—Distd. Lever Bron , 
T. L. R. 664. 
168, 


7318b. -|—On an application for 
possession of a cottage made before Justices 
under Small Tenements Recovery Act, 1858 
(c. 74), 16 was proved that M. worked for C. 
at certain gas works from Apr. 1920. till 
Jan. 1921. Adjoining the gas works was a 
cottage, the property of C., which was let 
to M. at the commencement & in consequence 
of his employment. In Jan. 1921, on the 
termination of his employment, M. “ received 
notice to quit the cottage, & was asked to 
pay a certain sum for rent. He applied to 
the county ct. & the rent was settled by the 
county ct. judge at. 5s. per week.” M. paid 
this rent up to Sept. 8, 1928. On June 1, 
1928, C. having sold the gas works, including 
the cottage, to a limited liability co., conveyed 
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Ltd. ve. Caton (1921), 37 
Consd. Murton vr Aldis (1929), 141 1. 'T. 














statutory tenant.— Re Drew, [1929] 
I. R. 504.—I 


a 


PART XXVIIL. oer A SUB-SECT. 2.— 


1278 i. Premises uscd for immoral or 
illegal purpose—What amounts to— 
Offence against licensing laws.]—A 
tenant of licensed premises was con- 
victed of an offence uguinstthe licensing 
laws, but the conviction was not re- 
corded on the licence:—Held: the 
tenant had been convicted of using 
the premises for an illegal o__, 
& the ot., considering it reasonable to 


herfamily :— Held 


De Vries v. : 
Sparks (1927), 187 L. T. 441. Distd. Turner | 


do so, made an order for possession.— 
R. YOLAN v. LEE, [1926] I. lt. 87.--IR. 


PART XXVII. Pee ay SUB-SECT. 2.— 


sv. ‘' Greater hardship ’’—Limited to 
tenant personally.}—~Where deft. was 
tenant of a house, which was occupied, 
not by him, but by his sister & her 
husband, & in proceedings for possession 
it was contended that the ct. should 
consider hardship t 


Rent & Mtge. Restrictions 
(No. 19 of 1923), 8s. 


Cases 7280—7351b. 


the same to the co. On Sept. 22, 1928, the 
co. served a notice to quit on M., who sub- 
sequently tendered the rent due from Sept. 8 
to 22, which was refused. On Oct. 13, 1928, 
the statutory notice under the Act of 1838 
was served by the co.on M. The cottage was 
reasonably required by the co. as a residence 
for aman engaged in their whole-time employ- 
ment at the gas works. The existence of 
alternative accommodation was not proved 
by the landlord. The justices found that 
no new tenancy had been created & that 
there was no obligation on the eo. to prove 
alternative accommodation. Accordingly 
they ordered that a warrant of ejectment 
should issue: -Held: at the time ejectment 
was sought the cottage was not tet to applt. 
Im consequence of his employment. the 
tenancy then beine held under an entirely 
new contract, & that there were no materials 
on which the justices could find that no 
new tenancy had been created. Accordingly, 
as resp. had not proved the existence of 
alternative accommodation, the order that 
a warrant. of ejectment should issue must be 
quashed.—-—MuRTON v. ALDIS (1929), 1417 
168; 989. P. 184; 27 L. G. RR. 509, D. 
7320. Add. Citation :—24 L. G. R. 192. 


7322. Add. Annotation : —Apld. Middlesex County 
sounell ev. Hall, | 1929] 2 1K. B. 110. 

7322a. -|—-The alternative accom- 
modation which must be offered to the tenant 
by an applicant for possession under the Rent 
Restriction Acts of premises used as @ 
dwelling-house & also as business premises, 
need only be as regards their user as a 
dwelling-house, & not as regards their user 
as business premises.-- MIDDLESEX COUNTY 
COUNCIL v. HALL, [1929] 2 K. B. 110; 98 
L. J. WK. B. 4823 141 1. T. 248; 95 5. P. 
Iss; 45 T. L. R. 1745 78 Sol. Jo. 3866 5 27 
lL. G. Re. 427, D.C, 


7342. Add. Annotation : --Refd. Shetlield Corpn. ev. 
Luxford, Sheffield Corpn. ce. Morrell, [1929] 
2K. LB. LS0. 


7346a. Dispute not’on question arising 
under Rent Restriction Acts-—Dispute as to 
renewal of lease.) //eld : 1920 Act. s. 17 (2), 
applied. - BRANCIE t. BENNETT’sS DAIRLES, 
rp. (1928), 44 TR. L. R. 605. 

7351a. - - -- Lessee at rent less than two-thirds 
of ratable value.|—-LLOYD v. Cook, GoubD«ass 
1 BROUGHTON, SIMSON v. MiaTrr, BARTRAM 
¢. Brown, BARKER v. ILurson, No. 7352d, 
post, 


7351b. —-— ---— Assignee of lease.|--In 1913 
pltf. became the assignee of a lIcase of a 
house with twenty-six years unexpired. He 
went into occupation with his family & lived 
there until 1925, when he let three rooms on 











hardship to a tenant personally, & 
no hardship borne by third parties 
could be taken into considcration.— 
COOLEY v. WALSH & CUONEY, [1926] 
I. R. 239.-—IR. i 

sw What amounts 0.) — 
KAVANAGH tv. WHITTLE, [1926] I. R. 
425, 428. -- IR. 


PART XXVII. SECT. 5, SUB-SECT. 5. 





o deft.’s sister & 





: “ hardshi ** onder p Read * 1342 i?” 
ct, 1923 7842 ii. ——,]—BOYLE v. F1Tz- 
4 (1) (d), was SIMONB, No. 7108 i, ante.— IR. 
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Cases 7351b- 7359b. ENGLISH AND EMmprreE DicEst SUPPLEMENT. 


the sround floor to def t.ona weekly tenancy, Se oe Re pereae are Marker — oe 
the rooms constituting a separate dwelling- K. B. 24. Consd. omnnalctt o: Keyan (1929), 141 L. T. 
house within the Acts. He afterwards — 239. 

Claimed to recover poBsessION. from deft.. 73594, —-— --,] (1) The expression “landlord ”’ 
on the ground that 1923 Act, s. 2 (1), applied in 1923 Act, s. 2 (1), is not to be construed in 
so as to decontrol the premises :—Held: the strict sense as requiring a tenant & a 
the possession by pltf. of the whole house at contract of tenancy, but it must be used 
the passing of 1023 Act & up to the time Rie it: Che: 1oosee laanse: ok “owner,” or 
of the Jetting to deft. (1) was not possession in the still looser sense of a person who at 
of the © dwelling-house "in question, (2) nor a later stage is going to appear as a landlord 
was it possession by him in the capacity of contesting with a tenant the terms of his 
“landlord,” & sect. 2 (1) did not apply so tenancy. Neither in 1920 Act, nor in 1928 
as to decontrol the premises.—-CONEN v. Act. is the word “landlord”? used in its 
Goub, [1927] 1 K. B. $65; 96 L. J. K. B, technical sense of a person between whom 
419; 136 LT. 7235 48 T. 1. R. 38763 25 & the tenant a contractual relationship of 


; : 

4 be G. — bl " eecneeiten - ais Jandlord & tenant exists. 
nnotateons:- -Overd, Liovd vo. Cook, Goudge v. Broughton, TV iaias. <a apes : nr wi? 
Sunson ev. Miatt, Bartram a Brown, Barker ov. Tlutson, Where a person who is a landlord 


(W929, 1 K B08) NVR. Ratlunshy o Jacobs, (1989) 1. within 1923 Act, S. 2 (L), can prove cither 
oe B seta Consd. eee i r. ivan . 14] ui ‘im that he was in possession of the whole of the 
230. eid. Biantona. Keeble, 1928) Ch. 517: Wingsley vr. Be nee sce : » Dassinser 

Adler, 11989) 1 K. Boe. dweling-house at the date of the passing ot 


1923 Act, or at any time since that date, 
1920 Act ceases to apply to that dwelling- 
house & to every part of it. The whole house 
& every part of itis decontrolled, & a sub- 
sequent letting of the dwelling-housec, or of 
any part of 11, cannot revive control. 


7352a. - --- -- Quarterly tenant.]- A quarterly 
tenant of «a dwelling-house which he has 
sublet may be the “ landlord ” of the premises 
within 1923 Act, s. 2. so that, if he obtains 
possession of the whole of the dwelling-louse 


after the passing of that Act, the house (2) The expression ‘the tenant ” in 1923 
becomes decontrolled.--OAKLEY v7. WILSON, ° 


ory Oo Ic : ; - moe Act, s. 2 (2), refers to the sittany tenant, ce. 
Seat | ae pore - aa Pa re : ae — ; the person who is the tenant at the time when 
ee See a the lease referred to in the sub-scect. is granted. 


> 4) 2 i] 
4005 26 LG. TR. 31G, 1). ©. (3) Where a lessee at. a rent less than two- 
Aiinaonasc: Reid. Wlovd ¢ Cook, Goudge v. Broughton 


Sunson @ Miutt, Bartram vo Brown, Barker . Hutson. thirds of the ratable value is in actual 
[1929} 1K. B.1035 Rathinsky ec. Jacobs, [1929] 1K. B. 24. possession of the dwelling-house after July 31, 
7352b. — - - Mesne tenant-—Part subsequently | 1923, the dwelling-house is thereby decon- 
sublet.|- In Nov. 1922, BP. became tenant, | trolled, because. under 1920 Act, s. 12, the 

of an entire house on a three years’ lease lessee mntust be treated as the landlord, & a 
from a superior landlord. In Nov. 1924, subsequent sub-letting of certain rooms form- 

he sublet four of the rooms therein to wig part of that dwelling-house does not. 


revive control. -Linoyp 7. Cook, GouUDGs v. 


D., who subsequently applied that the : 
BLeOULGHTON, SIMSON v. Mrarr, BanTRAM 0. 


standard rent of his rooms should be fixed 


by an apportionment: of the rent of the entire BROWN, BARKER «. Hurson, [1929] 1 WK. OB. 
house :-—fleld:) the opening words of the 108; 97 L. J. K. B. 6573 180 1. T. 452; 92 
proviso to 1923 Act, s. 2 (1), were merely J.P. 199; 44 T. L. RR. 7613; 72 Sol. Jo. 583 
descriptive of the position at the time when | 26 L. G. R. 609, C. A. 


the question of decontrol arose, & should be ara on aeTe at to ae vousd: [twat (1929) eee ve 2th 
p ays eae we ae ee : yee 7 \. OUNCE UL ¢ iVall 4 g eneaale 
( onstriue d as W here par 1, of a dwe ange fs to (2) Folld. Kingsley © Adler, (1929) 1 I. B. 52s 


house is or during the currency of this Act 
tn) * a a eee? ses or i : ‘ : 4 ARE UW 
shall be lawfully sublet,” & D2’s rooms were 7358a. A: ; as Mera A one te of 
saved from decoutrel by the proviso.— the passing of 1928 Act, a landlord was in 
DOULIN vt. Parcen, (1926), 136 L. T. 683; possession of one part of a dwelling-house, 
43) LR 140 [ or L. G R 7 1). C . & he had a tenant in possession of the other 

a e ° . 5 aad & e ° e 9 ° e 
yuurt, & the tenant subsequently gave up 
clrnotations - rvd. Llovd v. Cook, Goudge o. Broughton, J Ps ; 

spor vids 10s . ; possession of his part :- Held: the house 


SUNSON 0 Muatt, Bartram 7. Brown, Barker Hutson, 
[1929] 11s. 18 103. Refd. Onkley v. Wilson, [1927] 2 K. B became decontrolled, & a subsequent tenant 


eS 


275. : was not protected by Rent Restrictions Acts. 
7352¢. —- —-~ Tenant at rent less than two-thirds -—RATKINSKY ». JACOBS, [1929] 1 K. B. 24; 
of ratable value.| —The tenant of a dwelling- 071, J. K. B. 566; 188 L. T. 730; 92507 
house under a ninety-eight) years’ lease at. 142 : 44T. L. R. 5483 72 Sol. Jo. 354: 26 


a rent which was less than two-thirds of the 


, lL. G. R. 880, D.C. 
ratable value of the house was 1p DORs ssIOn 


Py so Aodied: Lloyd v. Cook, Goudge u 


of the house at the passing of 1928 Act: Sinison rs _Miatt, Bartram v. Brown, Barker vv. Tutson, 
Held: notwithstanding 1920 Act, s. 12 (7), (1929) 1 K. B. 103. 
the tenant was not, as against the frecholders, | '7358b. - —BARTON t. KEEBLE, No. 29138a, 


to be deemed to be the landlord of the house 
for the purposes of 10238 Act, s. 2 (1), so as 
to cause the house to become decontrolled.-— 
BRookkEs v0. LAFFEN, [1928] 2 K. B. 347; 188 


ante, 


7359a. By grant of lease to tenant-——Who is tenant. | 
Linoyp v. Cook, GOUDGE v. BROUGHTON, 











fies > >. rn Gens SIMSON vt. MIATT, BAkTRAM wv. Brown, 
a a ae ioe are 102; 44 a he L. kh. $503 BARKER v, fiurson, No. 7352d, ante. 
de . 
Annotations :—Consd. Llovd v. Cook, Goudge v. Broughton, | 7359b. —- - — ~. .| -Pitf. was the landlord & rd & deft. 
PART XXVIIL. SECT. 6. | gave notice of intention to remove at = Held: the landlord lad not come come into 


V Aisunday 1924. In Mar. 1924, the“ actual possession *”? of the house 
7355 i, By recovery of possession by | landlord Ict the house as from Whit- within 1923 Act, s. 2, & 1920 Act 

fandlord- What amounts to possession- - sunday 1924 to a new tenant. At the continued to apply to the house. — 

Actual distinguished from notional Whitsunday term the old tenant CALEDONIAN IbRITABLE Estates, Ltn, 

poserston tne tenant of a dwolling- removed from the house, & the new v. METIIVEN, [1927] S. C. 39.—SCOT. 
ouse, to which the Acts applied, tenant entered into possession :— 
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the tenant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft. 
part of the dwelling-house, consisting of six 
rooms, & forming a separate dwelling-house, 


for a period of four years terminating after , 


June 24 1926:--eld: that within 1923 
Act, s. 2 (2), pitt. was the landlord of the 
part of the dwelling-house let to the tenant, 
& deft. was the tenant, although at the tine 
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Case 7359b. 


the long lease was granted he was only the 
tenant of the whole house, & the part con- 
sisting of the six rooms was not in existence 
as a separate dwelling, & consequently, the 
said part of the dwelling-house was decon- 


trolled. -KINGSLEY or. AbDraer, [1929] L 
K.B. 525; 98 L. J. OK. BB. 2183 140 lL. T. 
38; 98 J. PL 107; 45 TL L. Re. 22639 73 


Sol. Jo. UB; 27 L. G. R. 220, Db. Cc. 


Cases 4—525a. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


LIBEL AND SLANDER. 


Part 1.—-In General. 


4. Add. Annotations :—Refd. 
(1928), 138 I. T. 698 ; 
(1928), 189 L. T. 521. 

18. Add. Annotations :—Consd. Broome v. Ayar 


Broome v. Agar 
Lockhart v. Harrison 


24a. Limerick. |—ToLtLeyY v. Fry J. 


(1928), 138 L. T. 698. Refd. Lockhart v. 
ILarrison (1928), 139 L. T. 521. 


S. & Sons, 
Lrnp., No. 167a, post. 


Part Il.—Parties. 


41. Add. Annotations :—1s lo (1) Consd. Horwood 
v. Statesman Publishing Co. (1929), 98 


L. J. K. B. 450. 
[1928] P. 41. 


Refd. The W. H. Randall, 


Part IIl.—-Identity of Person Defamed. 


53a. —--—.|--SOLOMONS v. Mepex (1816), 1 Stark. 
Wi; 171 H.R. 448, N. BP. 
75. Add. Annotation :—As to (1) Refd. Cassidy v. 


Daily Mirror Newspapers, [1929] 2 K. B. 331. 


77. Add. Annotations :—Apld. Cassidy ». 
Mirror Newspapers, |1920] 2 K. B. 331. 


Thomson v. McNulty (1927), 


Daily 
Refd. 
71 Sol. Jo. 744. 


Part 1V.—The Statement. 


121. Add. Annotations :— As to (4) Consd. Lockhart 
». Harrison (1928), 139 L. T. 521. Generally, 
Consd. Cassidy v. Daily Mirror Newspapers, 
[1929] 2 Kk. B. 331; 
Sons (1029), 146 T. L. RR. 108. 


Add. Annotation :—-Consd. Tolley ¢. Fry JS. 
& Sons (1929), 46 T. L. RR. 108. 
Add. Annotation :—Apld. Tolley v. Fry J. S 
& Sons (1929), 46 T. TL. BR. 108. 
167a. Amateur sportsman —Imputation of pro- 
fessionalism.] --- Pltf., an amateur — golf 
champion, whose name was Tolley, claimed 
damages from defts., Fry & Sons, who were 
chocolate manufacturers, in respect of an 
alleged libel published by defts. & consisting 
of a caricature of pltf. playing a golf stroke 
while a caddie Jooked on. Below the picture 
appeared the folowing limerick :—- 
The caddie to Tolley said : ‘‘ Oh, Sir. 
Good Shot, Sir, that ball see it go, Sir. 
My word, how it flies. 
Like a cartet of Fry’s ; 
They’ re handy, they’re good & priced low, 
Sir.”’ 


Pitf. alleged that this advertisement meant 


135. 


146. 


Tolley « Fry J. S. & | 


that he had for gain agreed or permitted his 
portrait to be exhibited for the purpose of 
advertising defts.’ chocolate, & had prostituted 
his reputation as an amateur golfer for 
advertising purposes. The jury returned a 
verdict for the pltf. assessing the damages 
at £1,000 :—Held: as there was no evidence 
entitling the jury to attach a special defama- 
tory meaning to words otherwise innocent 
the verdict must be set aside & judgment 
entered for defts.—TOLLEY v. Fry J. S. & 
Sons, Lrp. (1929), 16 T. L. R. 1083; 73 
Sol. Jo. 818, C. A. 


Add. Annotation:—Consd. Tolley v. Fry J.S. 
& Sons (1929), 46 T. 1. R. T08. 


Add. Annotation :—Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. BR. 108. 

Add. Annotation :—-As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


Add. Annotation :—Consd. Tolley v. Fry J.S. 
& Sons (1929), 46 T. L. BR. 108. 


525a. Candidate for seat in Parliament.]— Defama- 
tory words, which are actionable in them- 
selves, are not the less so because they are 
alleged to have been spoken of one as a 


174. 
188. 
229. 


292. 


PART ne SECT. 1. 


MSON & Co. v. 


li —-THO 
McNULTY | (1927), oF Sol. Jo. 744, H. L. 
—SCOT. 


PART IV. SECT. 1, SUB-SECT. 1.- B. 

ni. Accusation of being spy.}—PItf. 
alleged that he had been called a 
Nationalist spy, but alleged no special 
circumstances :—Tfeld : the words were 
not per se defamatory -—HARDAKER v. 
a? aeNe (1927), 48. N. lw R. 145.— 


PART IV. seer a aca 1.— 

240 Dishonest trading.\— 
re: Hae v. BACHCHA LAL (1928), 
LL. R. 51 All. 509.— D. 


PART IV. eet. 2 Vineoaias 1.-- 





sa. Slevedore— Misconduct as member 
of trade union.]- -Pltf., a wharf-labourer, 
had accused deft., the union secretary, 
of being short in his cash. A mveting 
of the union was called to consider 
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pitf.’s conduct, & thereat. deft. called 
itt. & others ‘* dirty stinking scabs 
& parasites,’’? & stated that they were 
the first three men, in tho event of 
industrial trouble, the union would 
have to fight. After discussion, the 
mecting resolved that pltf. apologise 
to deft., or in default, should resign. 
Pitt. did not do either, &, at a subse- 
quent meeting, was oxpelled from the 
union for not abiding by a decision of 
the Sat rm Deft. thereafter success- 
fully obj d to pitf. being employed 


541. 


577. 


672a. 
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Cases 525a-—951. 


Annotations :—Refd. R. v. Denyer, 
[1926] 2 K. B. 258; Auto-Mart (London) »v. 
Chilton (1927), 43 T. L. R. 463; Hardie & 
Shilton (1927), 96 L. J. K. B. 1040. 
Mentd. Hardie & Lane 7. Chilton, [1928] 2 


Add. Annotations :—Consd. Broome v. Agar 
138 L. T. 698. Apld. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 IX. B. 331. 
—Casstpy v. DAILY Mrirron Nrws- 
PAPERS, No. S66a, ante. 

Add. Annotation : - Refd. Tolley v. Fry J. 8. 
®& Sons (1929), 16 T. L. R. 108. 


For the existing paragraph substitute the 








candidate to serve in parliament.—Harwoop 885. Add. 
v. ASTLEY (1804), 1 Bos. & P. N. R. 47; 127 
K. R. 375, Ex. Ch. 

Sa a :—Refd. Pankhurst v. Hamilton (1887),3 T. L. R. Thane v. 
Add. Annotation :—Refd. Broome v. Agar Ix. B. 306. 
(1928), 1388 L. T. 698 900. 

Add. Annotation :—Consd. Cassidy v. Daily (1928). 
Mirror Newspapers, [1929] 2 K. B. 331. 
-]—PLUNKRET 7. GILMORE (1725), dL 
Fortes Rep. 211; 8 Mod. Rep. 215; 92 
Ei. R. 822. 931. 
4.—IMPUTATION oF Uncnastrry in 994: 


SUB-SECT. 


FEMALE. 


866a. Photograph of husband of plaintiff with 


883. 


as 


S. A. 


a stevedore :— fHeld : 
were not applicable to pltf.’s conduct 
wi his calling, & were not actionable 
per se.—-TAYLOR v. HAMILTON, 11927] 
S. R. 314.-—AUS. 


PART IV. SECT. 2, SUB-SECT. 1.-- 


another woman—Alleged to be engaged.|— 
(1) Defts. publisbed in a newspaper a photo- 
graph of one (. & a Miss X. together with the 
words “ Mr. C., the race-horse owner, & 
Miss X., whose engagement has been 
announced.” Pitf. was, & was known 
among her acquaintances as, the lawful wife 
of C.; but defts. did not know this :—Held : 
the publication was capable of conveying 
a meaning defamatory of pltf. &, the jury 
having found that it conveyed to reasonably 
minded people an aspersion on her moral 
character, that she was entitled to damages. 
It is impossible for the person publishing 
a statement which, to those who know certain 
facts, is capable of a defamatory meaning 
in regard to A., to defend himsclf by saying: 
‘IT never heard of A. & did not mean to 
injure him.’’ If he publishes words reason- 
ably capable of being read as_ relating 
directly or indirectly to A. &, to those who 
know the facts about A., capable of a defama- 
tory meaning, he must take the consequences 
of the defamatory inferences reasonabl)s 
drawn from his words (ScRuUTYON, [.. J.). 
CASSIDY v. DAILY MIRROR NEWSPAPERS, 
[1929,2 Kk. B. 331; 98 1. J. K. B. 5955 141 
1. T. 404; 45 °R. L. RR. 485; 73 Sol. Jo. 318, 
(A. 
ldd. Annotation :—As lo (1) Consd. Tolley v. 
Fry J. S. & Sons (1929), 46 T. L. KR. 108. 


the words 


aus per 
O29 5 


E. (oc) iii. 


but merely that the person spoken of 
would, af given the opportunity, com- 
nut a particular crime are not slander- 
se.—-DU BORD oF 
fWVWZK~S DL Roos, [PIZS]P2WeWwek 
23 Alta. Le it 


PART IV. SECT. 2, SUB-SECT. 3. 


he 


following paragraph :— 

—-—.]—Pltf. complained of a state- 
ment published by defts., in which it was 
alleged that pitt. then Free State Minister 
of Labour & head of the Free State Military 
Secret Service, was responsible for the murder 
of Ta, & knew who were the men implicated 
in an attack on British troops at Queenstown. 
Defts.. in their plea of justification, did not 
justify the allegation of murder nor the 
allegation that. pitt, was a murderer. But 
they said: “It & in so far as the words 
complained of meant or were understood to 
nhican or were capable of meaning that pltf. 
took no steps to bring to justice persons guilty 
of the death of Ja or of the attack on the 
British troops at Queenstown, or that pltf. 
was unfit to hold any office of trust or 
responsibility, or of any hind, or that pltf. 
Was &@ person with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.” Pltf. having obtained an order 
for particulars of the justification, defts. 
delivercd particudars of seventy-two murders 
committed in Vreland over a period of five 
vears With an allegation that pit!. had assisted 
to organise them: or had eniployed people to 
organise them:  IZeld : notwithstanding that 
defts.. in their plea of justification had 
avoided justifying the allegations of murder, 
the particulars delivered by defts. were 
admissible. -MACGRATH t. BLACK (1026), 95 
1.3.0. B. 951); 135 1.7. 594, CL A, 





| strued to have the meanuimge which 

easonable person reading them in ther 
contest woud be likely to give them. - 
JONNSON or. RAND DaAiLy MALLS, 
[1928{ App. D. 190 S. AF. 

875 v.- ---.J—-Deft. published of the 
directors of pltfs.,. an incorporated 
building society, ino ua newspaper, a 


LAMBERT, 


CAN. 


525 i. Member of Parliament.|— The 
term ‘ office ’® includes the position of 
& member of Parliament, whether or 
not such person holds an office in the 
strict common-law senso of the term.— 
PRATTEN v. THe LABOUR DAILY, LTD., 
11926) V. L. R.115; 47 A. L. T. 147; 
[1926] Argus L. R. 152.—AUS. 


PART IV. sie a paneer 2.— 
- (a). 

549 i. Deserniption of crime in technical 
icrms unnecessary. )---In order for words 
to be actionable per se as an imputation 
of the commission of a crime they need 
not deserlbe the crime in_ technical 
language.—BUREAU ot. CAMPBELL, 
11928)3 D. L.R.907; [1928] 2 W. W. 1. 
535.— CAN, 


PART IV. laa 7? aaa 2.— 
. (a). 

559 fii. ——.]—-Words which impute, 

hot the actual commission of u crime, 


858 i. Charae of having had disease. |-— 
An imputation of past fection 18 not 
actionable per se. —HALLs v. MIrcHeLne 
(1927), 59 O;. L. RR. 690. pensd. on other 
grounds, [W928] 2 Dob. Rn. O73 PIN 28] 
S.C. R. 12. —CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 

h i. —--.J—In order to succeed in 
an action under Libel Act, I. S. M. 
1913 (c. 113), 5. 12, the words com- 
plained of must unequivocably charge 
adultery, etc.; the action does not lio 
for words which may bear both an 
wnnocent &  injumous meaning. — 
WILLIAMS v. BRowN, [192713 W. W. R. 
305; 36 Man. L. R. 101.—-CAN. 


PART IV. SECT. 4, SUB-SEOT. 1. 


867 vi. ——.]—SUTTER v. BROWN 
[1926] App. D. 155.—S. AF. 

867 vii. —-—.|—Jn arriving at the 
meaning of words alleged to be 


defamatory, the words must be con- 
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notice stating, amongst other matters, 
that “Scertain persons representing 
themselves to be direct ors of the saciety 
had been self-appointed by the most 
despleable, foul, & traudutent micans, 
& in consequence, ad) business. trans- 
aeted by them... is wholly & 
entirely contrary to rules & regulations 
& law ":—Held: the paragraph was 
capable of the meaning attributed to 
it, namely, that the business of the 
KOcieLY Was being Miegally transacted, 
& as such it. was defamatory of plifs. - - 
Owen Sounp Bureping & SAVINGS 
SOCIETY v. MELR (1893), 21 O. Tt. 109.— 
CAN. 


PART IV. SECT. 5, SUB-SECT. 2.—A. 


ge. Words not ordinary Knglish 
words.| - Where the words complained 
of are not ordinary English words, & 
pitf. adduces no evidence to show that 
they were understood in the sense 
uleged in tho innuendo, he fails to 


Cases 1006—1310. ENGLISH AND EMPIRE 


1006. dd. Annotation :- Consd. Broome v. Agar 
(1928), 138 lL. T. 698. 
a0nte A dd. Annotations :—As to (1) Consd. Tolley 
Fry J. S. & Sons (1929), 46 T. I. R. 108. 
Refd. Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 331.) Generally, Refd. Watt 
v. Longsdon (1929), 08 L. J. K. B. 711. 
Add. Annotation :—Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. I. R. 108. 
1019. Add. Annotations :—As to (1) Consd. Broome 
» Agar (1928), 138 L. T. 698 3; Lockhart 
Harrison (1925), 139 L. T. 521. 


1014. 


10382. Add. Annotation :— Consd. Broome v. Agar 
(1928), 138 1. T. 698. 
1045a. —- —.J—PHf., a chauffeur, brought an 


action for slander against his former mistress, 
complaining that she had falsely alleged that. 
he gave “joy rides’? in her motor car. 
Deft. pleaded justification. The jury found 
that. deft. had uttered the words complained 
of, but that. they were not defamatory of 


Dicest SuprpLEMENT. 


libel was peculiarly a question for the jury, 
& it was only in the most extreme cases that 
the judge should allow his view to overrule 
that of the constitutional tribunal.—BRroomME 
tv. AGAR (1928), 1388 1. T. 698; 44.7. L. R. 


| 339 C, A. 
Bulan -—Folld. Lockhart v. Tarrison (1928), 139 L. 'T. 
eo . 
| 1045b. —— .]—-In a libel action, where the words 


complained of are not of necessity defama- 
tory, & the question of libel or no libel has 
been properly left to the jury, the verdict 
arrived at by them that the words were not 
defamatory must stand. 

It is not true to say that a jury’s verdict 
in these circumstances can never be assailed. 
A plain & obvious defamation incapable of 
any innocent explanation, if found by the 
jury to be non-libeHlous, would certainly be 
set aside (Lonp BUCKMASTER).- -—LOCKHART 
® TARRISON (1928), 139 1. T. 521; 44 
Ted. RK. 70t, Ie a. 


Part V.-~— Publication. 


pltf. :- -eld: the question of libel or no 
1069. Add. . Annotation :—Consd. Watt. v. Longsdon 
(1929), 98 I. J. IK. B. 711. 


1084. Add. Annotation 2 
J1928] 2 48. TB. 520. 


N.F. More v. Weaver, 


1087. Add Annotations :--- As lo (1) Refd. Smith v. 


Part V1J.——Defences. 


1245. Add. Annolalion: Refd. Godman v. 
Publishing Co., [1926] 2 K. B. 2738 
1302a. Imputation as to disclosure of confidential 
information By _ solicitor- Proof of dis- 
closure of communications made by sen 

to solicitor.) -Moornm ye. Trerrenn (1833), 


Times 


rn rrr 


matter of law the article is ¢apable of 


3 Schilling, [1928] Ll K. B. 429. Gencrally. 
| Refd. Mariin v. Benson, [1927] 1 K. B. 77). 
14177. Add. Annotation :— Refd. The Fagernes, 
| [1926] PL 185. 

B.A Ad. S703 1 Nev. & M. WW. B. 5593 110 

We. OR. 685. 

fation. Refd. ‘Taylor «. Blacklow (1836), 3 Bain 


Annolation: Refd. Godman v. Times 


1310. .tdd. 
[I9BG] 2 WK. BB. 273. 


Publishing Co., 


ee 











establish a cause of action.--MEIER v. G2, rersd [192s] 8 DLL. R973 TE928) 
KLOTZ (Sash.), [1928) 1D. L. RR. 91; the construction suggested by pitt., & Sc. lt. S852 - -CAN. 
11927) 8 W.W. OR. 7162 rersd.. (1928) | neat to deeade Whether at tp po as et 
PDL Rots [1928] 2W IWR Sd, 220) question oof facet. ac. whether an PART V. SECT. 4, SUB-SECT. 1. 
SoL.1t o85,—CAN. ordinary man likely to read the article q i, —- ---—.J~Jeisn ProrLr’s 
would understand a oan the seuse | AssoRANCE SOCTETY uv. DUBLIN Crry 
PART IV. SECT. 6, SUB-SECT. 1. alleged by pif. -SuBmas CHANDRA | ANsURANCE Co., Lrp., [1928] 1. Rh. 
964 it. - J- ROBINSON 0. Bos or. ANIGIER & SONS (1228), | 208; on appeal [1929] 1. 1. 25.—IR. 
SUGARMAN (1897), 07 P.R419., CAN. | de Ls. oo Cale T12t. IND. 
PART VI. SECT. 1, SUB-SECT. 2.- A. 
PART Iv. SECT. 6, SUB-SECT. 2.-—A. PART V. SECT. 1, SUB-SECT. 3.-—A. sh. Where libel dieeseble.) OCCAL- 
979 I— EVANS v. MARTYN 1106 iii. — -.] TT ARKINS &. DONEL Pees : era Me oe Seon 
aes — Kv. , BSS). 17 Oe, Q28) NS. CL (Ct. of Sess ) 532 ; 
9612 Do Led G98 BT BG ask, | (I888), 17 0. 122, CAN, ees evga teers 
Sar erot PART V. SECT. 1, SUB-SECT. 3.-- pistes ear _ serena _ ae 
. (a) ii. sk. Unreasonable verdict—Set aside. 
PART IV. SECT. 7, SUB-SECT. 1.—B. 1134 iv. ----  -  — wt Prana | 7 -Where the jury found that the 


-Where the line can 
be clearly drawn between what are 
sfatements of fact A expressions of 
opinion, @ judge may rule ap a dnatter 
of construction that the words ecoin- 
plamned of are meapable of bempe aarv- 
thing but statements of faet.—- Sr. 
LEDGER «t. BRENNAN (1927), 2& 
Ss. On. N.S. OW. 23.— AUS 
1011 vi. — — — --.---In a sit for 
damages for tibel based upon an 
article published in defts.’ newspaper, 
pitf. alleged the article imputed to 
ham the hemous ermne of bempe a 
member of a terrorist organisation to 
murder aeertain cluss of persons. 
Defts. pleaded privilege & fair co 
In a mnatter of public interest :—- eld 
it is for the ect. in, such a case in the 
first place to rule whether or not as a 


10t1 v. —--.] 


a TC eg sgh ne te 


Jace the person who is the * deelared 
printer “ot a newspaper is responsible 
for ever) (hime that us printed ino it 
He can, however, escape Labialitv by 
showing that he was absent Goud 
Jide, that is, not with the purpose ot 


evading responsibuity., when a par- 
ticular article complained of was 
printed. But if he does so, he ip bound 


to give evidence us to who the actual 
printer of the paper in hos ubsenee was. 
HAR Swartr or. MUHAMMAD Srat 
(W928), I. dL. 2. OO AML 806. IND. 


PART V. ome 1, prey 4.— 


sg. Notice under Fabel d+ Slander .1ct, 
8. 8. }-—-SENTINEL-REV IEW CO, v0. ROBIN- 
SON, [1927] 4 D. Li. R. 232; 610. L. R. 


924 


words complained of, if defamatory, 
were true, & on appeal it was admitted 
that some of the allegations were 
untrue Held: the verdict was such 
anone “as no jury could have tound as 
reasonable men,’ & should be set aside, 
& a new trial had.—Lorn vp. SMiry’s 
NE WSPAPERN, rrp. (3927), 27 S. OR. 

313, 44 N.S. W. W.N. 37 
A as C— AUS. 


PART VI. SECT. 1, SUB-SECT. 4.— A. 


k i. -F—-If deft. does not in his 
plea of Justificution stute the specitic 
tacts or iustances on which he relies, 
he must do so in his particulars.- -- 
BARNES v. SYKES (Man.), {1926] 3 
ais hs _R. 476.—CAN. 

.—BURNKS vv. SYKES 
(Man. [1927] 1 D. L. lk. 282.—CAN. 
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1313. Add. Annotation :—Consd. Godman v. Times 


Publishing Co., [1926] 2 K. B. 273. 

1317. Add. Annotation :—Apld. Godman rv. Times 
Publishing Co., [1926] 2 K. B. 278. 

1329. Add. Annotation :-- .18 lo (1) Refd. More rv. 
Weaver, [1928] 2 K. B. 520. 


1339. Add. Annotation :— As to (8) Refd. Collins ev. 
Whiteway, [1927| 2 K. B. 37s. 


1347. Add. Annotation : 
way, [1927] 2 K. 3B. 378. 

1347a. Court of referees—-Under Unemployment 
Insurance Act, 1920 (c. 30).|—A ct. ot 
referees, constituted under the above Act 
& the regulations thereunder for the purpose 
of deciding claims made upon the unemploy- 
ment insurance funds, is a ct. discharging 
administrative duties only, & communications 
made to that ct. are not. absolutely privileged, 
as would be the case if they were made to a 
judicial body in the discharge of its duties.- 





White- 


‘ollins 7. 


COLLINS v. WHITEWAY (LLENRY) & Co., 
[1927] 2 KR... 3783 967. J... B. T9030 18 
1 TERT toh. Tn 2. 532. 


1351. Add. Annotation - Mentd. Wisbech R. 1). C. 
eo Ward (1927), 91 J. P. 200. 

1395. Add. Annotation :-—Refd. De Freville v. 
(1927), 96 L. J. IK. B. 1056. 


Dall 


1407. .1dd. Annotation: -Refd. More re. Weaver, 
[1928] 2 WK. B. 520 


1429. Add. Citation 134 lL. RP. 286, 


1446a. -----]| --To constitute a communication 
made on a privileged occasion there must) be 
a Jegal, moral, or social duty to make the 
communication, as well as an interest. in the 
recipient to receive it, & the question, wluch 
is for the Judge & not the jurv, whether such 
a duty exists depends on the circumstances, 
the nature of the information, & the relation 
of the recipient & the informant.-—WATT t. 
LONGSDON (1929), OS LL. J. KR. Be. 7113) 15 
Te. R. 6193; 73 Sol. Jo. atd, CLA. 

1455. Add. Annotation :-- 18 to (2) Consd. Watt c. 
Longsdon (1929), OS L. J. IN. B. TET. 


1457a. ~-— el —Warr or. LONGSDON, 
1446a, ante. 

1460. Add. Annolation :—Cenerally, Refd. Minter 
v. Priest, [1929] 1 IK. BL. 655. 


No. 


common 
sociely. * 


PART VI. SECT. 2, SUB-SECT. 2. - 
A. (b). 


m i Under Municipal tet, 
dr. <. "O.. 1914 (¢@ 92) ] NINON o&, 
(CAMLAGIAN (1927), 60 OG. L. 76. - 


hy SOL 
CAMLONEY, 


PART VI. aa 2, SUB-SECT. 2.-— 


| 
: 
| 
| 
| 
| 
| 


COTPVCTITO TIE 
The COMMUN Catt Hou Is Ont 
protected whem mt as famts 
reasonable 
& whem tad 
Ol some purblic or private haut put hh as 
8 1 - i 


ordinary mtedinenee & total prmerpbles, 
mn 
ad Persons OW 


(c) ii. Or ot feitly made 
fefenece of 
1358 v. -—-.]- NIRSO NARAYAN | $ ; 
Basel yo aR. (1926), I. L. R. G6 Pat. 224. dt ay not suffarent 
ND 


AN PSUFED WV PL art sees 





anata the ctate mavesat lreoelveeve S, hay 


Cases 1813—-1626. 





1466a. -—— ---—.]| —Warr v». TLonaspon, No. 
14 {6a, ante. 

1489. Add. Annotation : (1) Apld. Watt v. 
Longsdon (1929), 98 L. J. KK. B. 711. 


1500. {dds Annotation :—Consd. Watt. xv. Longsdon 


(1929), 98 Ld. 1K. BL TTT. 


1520. ted. Annotation: Consd. Watt ce. Longsdon 
(1929), 08 TaJ. We Be 711 


1521. Add. Annotations :—-Consd. Watt v. Lonegs- 
don (1929), 98 L. J. K.B. 711.) Refd. tLlardie 
& Lane v. Chilton (1927), 96 L. J. 1. B. 1040; 


Tolley rn Fry J. S. & Sons, Ltd. (1929), 46 
T. 1. Re POS, 

1526. dd. Annotation :- Refd. Collins vv. White 
wav. [Pf27] 2 WK. BL OTs. 


1539. teed Annotation :--Consd. Watt.c. Longsdon 
(1029), 9S TJ. NW. BL TET. 

1945. eld. frnoltations :  Consd. Minter «. Priest, 
[IN2N, 1 WN. B.655. Watt oc. Longsdon (1929), 
OS LI. KR. THY. 

1550. tele. fremolation sts lo (1) Apld. Watt ev. 
Lonesdon (L029), 98S b. J. Ww. BL. TEL. 

1579. idd. tanolations : -Expld. Minter o. Priest, 
[929] t WK. B. 655. ) Refd. More v. Weaver, 
(192s) 2 WK. DB. 520 

1579a. _-~ Communications passing 


between a solr & his clhent, on the subject 
upon which the clent has retamed the solr., 
& which are relevant to that matter, are 
absohitely privileged. Moni 
[IBS] 2 KB. 5205 PLOT. 15 
72 So. Jo. Sa. Cr. “Ny 
Lfanotehion Consd Vuntere Priest, (19VO, 1 KL 655. 
1592. Add. Annolation: -Generally, Refd. Collins 


Vv. Whiteway, [1927] 2 We. 37s 





Ath. da RR. 


1594a. - -- Regarding solicitor employed by 
body.; LAWRENCE rv. TPALE (1928), 72 Sol. 


Jo. 87. 


1608. Led. tnnolations: As to (1) Refd. Tolley 
ee Fry J. S. & Sons (1929), 46 T. La. Re TOS, 


Generally, Consd. Watt v. 
OS) Pale Ws. Bel ts 


fdd. tanolation :—As to (1) Refd. Watt. v. 


Longsdon (1929), 


1615. 


Lonegsdon (1929), 9S dL. J. Ik. 1B. 711. 
1626. Idd. Annotation :--Consd. Watt ¢. Longsdon 
(1929), 9S LJ. WK. BL TIL. 


AN we Haire bound to evelude from dias letter anv- 
thing defamatory that is not relevant 
to the occasion. - -M’h.koaun vm O 


MORAN, [1927] I. It. 348.- IR. 
PART VI. SECT. 3, SUB-SECT. 3. - 
A. (c) 1x. 


I 

| 

© ol. iyo oneeanber | oN Gomme 
| munication tmnade to a erty eouneal bey 
i 


Warranted 
eC 1On qt 
in discharge 


fe peat imate 
Interests. 


the parson 
ai. 


the 


tw ommember thereof while the subyjeet 
of the polemp of the ety wes 

dascussed ata meeting of the 
held, 


thet 


counen 


rround, that the 


, inoan action for slander, to have 
1358 vi. ee MIR ANWARRUDIN duty or mterest exists. Where THtISt, heen made on . Bea eat sie ee ms 
v. FATMIM Bat ABIDIN (1926), I. Tu. He. mn faet, be sue how duty oo7 mnterest KBDWARDN r. CEATIALANSN fPous] 4 
50) Mad. 667.—IND. as, under all the | eneumstane Doi. RL187, [1928], 2 WOW. OR 78 
1358 vii. -) -M. BANERJEE 1. warrants the comuninication CAN. 
ANUKUL CHANDRA MiITra (1927), roOMPPTOHEL z (eo Ta A Os 
1. L. It. 55 Cale. 85.—IND. jNZS~ SN CR P25. CAN PART VI. SECT. 2, SUB-SECT. 3. — 


PART VI. SECT. 3, SUB-SECT. 1. 





PART VI. SECT. 3, SUB-SECT. 3.— 
A. 


A. (¢c) x. 


A publi politieal meetings 


HALLS 
| O1-=—.| 
| 
| 


1437 i. General rule.|—SApPiko sr. (c) Vv. Snot a privileged occaston -- BUREAL 
LEADER PUBLIAHING Co., [1926] 5 1560 vi. - - - | WLEINKANS t. r CAMPBELL, pIVZS] 3 DD Tan RR. 907; 
D. L. R. 683 [1926] 2 W. W. R. 268; Uva, erie App od). '2t S. AF. [Lk9ZSPUW.LW Re od0.- CAN, 

20 Sask. 1. Vt. 449. CAN. 
PART VI. SECT. 3, SUB-SECT. 3. - PART VI. SECT. 3, SUB-SECT. 3.—- 
PART VI. SECT. 3, SUB-SECT. 3. - | A. (c) viL. A. (c) xiv. 
» (a). | 1580 iii, —  —----.J—A solr, in sm. Statement as to minister’s conduct 
1500 viii. -——.]-—The wunderJying corresponding with third parties, is in = —y one church office holder _lo another 


principle on which 15 founded  pro- 
tection for a communication otherwise 
actionable ax defamatory, is ‘ the 


is not free to 


client may 


no better position than bis chent. 
write everything 
suggest or state. 


He KNAPT ov. 


— Occasion primleged.| -— 
roe fe Kk. 1083; 58 


[1926] 2D. |. 
QO. L. R. 605.—CAN. 


his 
He wp | 


Cases 1638a—1948a. 


1638a. ——.|— THOMAS WITHERS & Sons, 
Lp. v. SAMUEL WITIIERS & Co., LTD. ( 1926), 
44K. P. C. 19. 


1642. Add. Annotution :—Refd. Ww att v. Longsdon 
(1929), 98 L. J. K. 3B. 711. 

1699. Add. Annotation :---As to (1) Refd. Mac- 
kenzie-Kennedy v. Air Council, [1927] 2 
K. B. 517. 

1735. Add. Annotation :—-Refd. Broome v. 
(1928), 138 L. T. 698. 

1739. Add. Annotation :—As to (1) Apld. Burton v. 
Board, [1929] 1 K. B. 301. 


1744. Add. Annotation :-- Mentd. Nadan v. 
[1926] A. C. 482. 

1849a. Right to give particulars-——Although no plea 
of justification.| —Where deft. in an action for 
libel pleads that the words complained of are 
fair comment, made in good faith & without 
malice, on matters of public interest, he is 
entitled to give particulars of the facts upon 
which he based his comments, although those 
facts are defamatory of pltf. & there is no 





Agar 


K., 


Part VII 


1868. Add. Annotations :—-Consd. Watt » Longsdon 
(1929). 98 Ja J. K. OB. Til.) Refd. Cassidy r. 
Daily Mirror Newspapers, [1929] 2 K. B. 
33l 3 Tollev v. Fry J. S. & Sons (1929), 16 
T. L. R. 108. 


1910a. Accusation of incompetence—-- Whether 
proof of competence in other transactions 
admissible. |—-BriINE v7. BAZALGETTE (1849), 3 
Exch. 692; 18 L. J. Ix. 348; 154 E.R. 


1948a. —-~ ———.]—Where deft. establishes a 


qualified privilege for a publication, «& 


PUBLISHING Co. 


PART VI. SECT. 3, SUB-SECT. 3. -—B. 
422.— CAN. 


1631 vi. —-—~—.1+—'To clothe an occa- 
sion with privilege on the ground of 
common interest, the common interest 
must be in the subject-matier = of 
the communication complained of. — 
SAPIRO wv. LEADER PUBLISHING Co., 
[1926)3 D.L. RR. 68; ee 2ZW.W. R 


1698 i. 


TISH 





268; 20 Sask. LL. CAN. (Ct. of Sess.) 14.—SCOT 
sn. Statements reflecting on missionary 
appealing for funds--To committee 


formed to aid appeal.\--HAYrYoRD § v. 


“ATON, [1927] S. C. 740.—- 1738 


PART VI. SECT. 38, ere 4.-—~ 
. (8) ii. 
Report 
alone. |-—--DUNCAN ¢. ASSOCIATIED Scor- 
NEWSPAPERS, LYTh., 


PART VI. SECT. 4, SUB-SECT. 2. 
ii. ——-.]}—The 


ENGLIsH AND Empire Dicest SUPPLEMENT. 


plea of justification—BURTON v. BOARD, 
[1929] 1 K. B. 301; 98 L. J. K. B. 165; 140 
tT. T. 289, C. A. 


1854a. Indemnity—& plea of  justification— 
Separate trial of issue as to indemnity.|—-In 
a libel action defts. pleaded justification, & 
that pltf. had, in return for payment, under- 
taken in writing to indemnify them against 
any actions for libel. Pltf., in his reply, 
disputed his signature, & said that he was not 
bound by the alleged undertaking. Pltf. 
then applied for an order that the issue as 
to the alleged undertaking & its construction 
should be tried separately before the other 
issues : --Held : when pltf. asked for an order 
that one issue should be disposed of before 
the trial of the other issues, the order should 
be made only when there were special cir- 
culinstances justifying it, & as there were 
none in the present case, the order must. be 
refused. —BoTroMlEY v. Hurst & BLACKETT, 
Lip. & Houston (1928), 44 'T. L. 1. 451, C. A. 


.—Malice. 


pltf. fails to adduce any evidence of malice, 
the judge is not obliged then & there to 
withdraw the case from the jury, but, if 
deft. proposes to call evidence, may in his 
discretion defer ruling on the question of 
malice until he has heard the evidence for 
deft. In the exercise of this discretion the 
position of deft. who has to adduce evidence 
upon other issues in the action should be 
considered.-—-MARBE v. GEORGE EDWARDS 
(DALY’s THEATRE), L.Tp., [1928] 1 K. B. 269 ; 


96 1. J. K. B. 980; 138 L. T. 513; 43 
YT. L. R. 809, C. A. 
(1925), 35 B. Cc. IR. 1848 ii. S.P. BaRNES v. SYKES 


(Man.), No. 1738 iii, ante.-—CAN. 

st. -}—Where the defence of 
fair comment is pleaded the comments 
must be warranted by the facts stated 
in the writing complained of, the 
sense that the facts must afford a 
reasonable foundation for the com- 
ments, & it is not legitimate for 
defender, by the averment of new 
facts in his defences, to extend the 
limits of inquiry.—WHEATLEY v. AN- 
DERSON & MILLER, [1927] 8S. C. 133.— 





of judgment 
[1929] sc. 


‘‘rolled up 


SCOT. 

PART VI. SECT. 3, SUB-SECT. 3.—C. 
1649 xii. ----.] HENN vo. Snurrn 
(1912), IL Wo. Rots 6 DL. R. i8.— 
A 


PART VI. wal d may SUB-SECT. 4.— 


so. Publicly heard before a Court of 
PEN a ahaa & Slander fet, RS. 
1914.J/-—Cowik 7. ROBINSON, 1928] 
3 }). L. ht. 776 7 62 O. L. It. 351, CAN. 


PART VI. SECT. 3, SUB-SECT. 4.— 
B. (d). 


sp. Under Libel & Slander <Act.)-—- 
HANSEN v. NUGGKT Posrisrmens, Lrp., 
11927] 4 D. L. R. 791; 61 0. L. R. 


239.—CAN. 
sq. . +—SENTINEL-REVIEW Co. v. 
ROnNEON SON. 4). L. RK. 232; 61 
. L. R. 62.—CAN 


PART VI. SECT. 3, SUB-SECT. 4.— 
B. (e) i. 
-J-——-Hvanes ». 





1678 ii. —— SUN 


plea ”’ to an action for libel is a plea of 
fair comment only, & where there is no 
plea of justificution, evidence is not 
admissible to prove the truth of de- 
famatory allegations of fact, & tho 
defence of fair comment is no answer 
to such allegations.—-LEECH v. LEADER 
PUBLISHING Co., LTD., [1926)2D.L. R. 
28; [1926] 1 WwW. W. Bt. 673; 20 Sask. 
L. R. 337.—CAN. 


1788 iii. S.P. Barnes v. SYKES 
(Man.), [1926] 3 W. W. R. 476.——_CAN. 


1738 iv. —----./—In an action for 
libel, under the ‘‘ rolled up plea ”’ deft. 
has the right, without pleading 
justification, to adduce evidence to 
establish the truth of allegations of 
fact upon which comment is based, 
as distinguished from comment itself.— 
Boys v. STAR Pta. & PUB. Co., [1927] 
3D. LL. R. 847; 60 O. L. iH. 592.—CAN. 


PART VI. SEOT. 4, SUB-SECT. 6 


1848 i. ** Rolled up plea ’’—Flea of 
fair comment not justification.}—LEEKOH 
v. LEADER PUBLISHING Co., LTD., No. 
1738 ii, ante.—CAN. 


926 


SCOT. 


PART VI. SECT. 6. 
sv. No libel—Innuendocs covered.|— 
DALY v. IRISH TRANSPORT & GENERAL 
baal UNION, [1926] I. R. 118.— 


PART VII. SECT. 2, SUB-SECT. 2.—A. 
1875 xii. ———.)—DUNNET v. NEL- 
gon, [1926] S. C. 764.--SCOT. 


PART VII. aah 2, SUB-SECT. 2.— 
ti. ]-Declining to give an 
apology is not evidence of malice.— 
ALIS v. MITOHELL (1927), 59 O. L. R. 





PART VII. SECT. 2, SUB-SECT. 4.—A. 


OPERATIVE er terre FEDERATION 





OF AUSTRALIA (N. 8. W. ane ay & 
HUDSON yay), ny S. k. N.S. W. 62; 
45 N. 8. 33.—-AUS. 


Vol. XXXII.—Libel and Slander. 


Cases 1988—2207. 


Part VIIIl.—-Damages and Costs. 


1988. Add. Annotations : —Consd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1; Tolley ». Fry J. S. & Sons (1929), 
46 T. L. R. 108. Mentd. Williams v. Bar- 
ton, [1927] 2 Ch. 9. 


1989. Add. Annotations :—Refd. Thomson  v. 
McNulty (1927), 71 Sol. Jo. 744; Cassidy 
fe ey Mirror Newspapers, [1929] 2 K. B. 

1992. Add. Annotation :—Refd. Hobbs v. Tinling. 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1. 

2020. Add. Annotation :— As to (2) Consd. Hobbs v. 
gre ; Tobbs v. Nottingham Journal, [1929] 


20387. Add. Annotation :—Expld. Hobbs v. 'Tinling, 





Hobbs ». Nottingham: Journal, [1929] 2 
K. B. 1. 
2041a. --— .]--In an action for libel pltf. 


set out in his statement of claim the alleged 
libel, & in a separate paragraph alleged an 
innuendo which practically repeated, but 
somewhat extended, the statements in the 
alleged libel. Defts. did not plead justifica- 
tion or fair comment, but paid 20s. into ct. 
in respect of the alleged libel as sufficient: 
damages ; they made no payment into ct. in 
respect of the innuendo; & they gave notice 
under R.S. C. Ord. 36, ». 37, of their intention 
to give in evidence certain matters in mitiga- 
tion of damages. At the trial pltf. gave 
evidence that save fur one lapse he was a 
man of unblemished reputation. There- 
upon he was cross-examined as to specific 
incidents not mentioned in the libel or in the 
particulars served under R. S. C. Ord. 36, 
r. 37, it being suggested that he was a man 
of bad reputation. This line of  cross- 
examination was objected to, but was allowed. 
Before the conclusion of the cross-examination 
the jury intervened with an intimation that. 
they desired to find for the defts., which thev 
then did without any summing up. On 
appeal :—Held: (1) the cross-examination 
was admissible as cross-examination to credit, 
but that if the incidents were denied by pltf. 
no further evidence could be called to rebut. 


| 
| 
| 


to accept plitf.’s denials, those denials, though 
unaccepted, afforded no evidence that the 
incidents had taken place; (2) the cross- 
evxanunation was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect. --TlonBs v. TINLING, 

vv NOTTINGHAM JOURNAL, [1929] 2 
K. BL ft; 98 IT. I. WW. BB. 4213 PAD LP. 120: 
ID T. . Re. 828 3) 78 Sol. Jo. 220, CL A. 

2045. Ade. Annotation :-—.1s to (1) Apprvd. Hobbs 
 Pnling, Hobbs rv. Nottingham Journal, 
[1929] 2 K. BL 1. 

2174. Add. Annotation : 
[1928] 1 K. B. 129. 

2180. Add. Annotation: 
[1927] 1 KK. BB. 771. 

2184. Add. Annotation : 
[1927] A. CL 732. 

2195. Add. Annotation --—As to (1) Refd. Martin 


Refd. Smith 7. Schilling, 
Refd. Martin v. Benson, 


Refd. Campbell v. Pollak, 


2198a. - Consideration of all circumstances. ]— 
Where an action for defamation is tried by a 
judge with a jury, & pltf. recovers nominal 
damages only, the judge, in deciding whether 
there is ‘‘ good cause ’”’ for depriving pltf. of 
costs, should take into consideration all the 
circumstances of the ease, both before & 
after the issue of the wnt. The smallness of 
the damages is only one element for considera- 
tion. The judge must exercise a discretion 
independent) of any view expressed by the 
jury on the question of costs.— MARTIN v. 
BENSON, [1927] 1 IS. B. 771; 96 LJ. K. OB, 
405; 137 L. T. 1833 46 T. LR. 247. 
Add. Annotation: --Refd. Martin v. 
[1927] 1 K. B. 771. 
2202. Add. Annolation : —Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 
2208. Add. Annotation :—Refd. Martin ev. Benson, 
[1927] 1 K. GB. 771. 
2208a. —-—.]—MARTIN _ v. 
2108a, ante. 
2206. Add. Annotations :—Refd. Campbell ». Pol 
lak, [1927] A. C. 732; Martin v. Benson, 
[1927] L K. BB. 771. 
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aoe denials, & that the jury should hav: , 2207. Add. Annotation :—Consd. Martin v. Benson, 


een told that while they were not bound | 


[1027] 1 K. B. 771. 


PART VIII, SECT. 1, SUB-SECT. 2. — | 


B. (a). 


sw. Conduct of both parties.|—PItf. 
in opening his case to the jury, stated 
that he would be satisfied with an 
undertaking by deft. to publish an 
apology in their newspaper, & further 
Klated that the defamatory article 
complained of by him was false from 
beginning toend. Deft. by his counsel, 
thereupon offered to give such an 
undertaking as asked for by pltf. This 
offer pltf. refused to accept. During 
the course of the trial, cross- 
exalnination was directed to show the 
truth of the article complained of, 
though the character of pltf. was not 
uttacked in the article. Pitf. was 
nwarded a verdict & damages were 


assessed at one farthing: //ed?: the 
Jury may take into consideration the 
conduct of both particn, even up to 
the moment when 1t returns its verdict. 
-- LEWMAIRE +. SMITHS) NEWSPAPERS, 
LTp. (14927), 28 8. St. N.S. W. 161.-- 
AUS. 


PART VIII. SECT. 1, SUB-SECT. 3.—C. 


2080 vi. -— -~—.]- SOLOMON Uw. 
ItONINEON & Co., Lrp. (1927), 48 
N. L. R. 125.—S. AF. 


PART VIII. SECT. 1, SUB-SECT. 4.— 
2156 iv. --—.]—In libel it is not 


necessary to prove special damage, for 
the law presumes that some damage 


927 


will flow in the ordinary course of 
things from the mere invasion of pltf.'s 
rights, & the falsity of the imputation 
is presumed in favour of pltf.--- 
HALLS v, MITCHELL (1927), 59 O. L. i. 
590.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 
sx. Security for costs— .iction against 
newspaper.J—CARROLL v1 NATIONAL 
Press, LTp. (Man.), [1927] 3 W. W. it. 
683.—CAN. 


By. .] -- BAR TMAN D. 
UKRAINIAN PUBLISHING Co. OF CANADA 
11927; 3 DPD. L. KR. 4783 [1927] 2, 
W.W. 0. 3083; 36 Man. L. KR. 581. — 
CAN. 


Cases 2225—2599. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part [X.——Injunction. 


2225. Add. Annotation :—Refd. Broome v. Agar 


(1928), 138 L. T. 698. 2267. Add. Annotation :—Mentd. Maclean  v. 
2263. Add. Annotation :— Refd. Tolley v. Fry J. S. Workers’ Union, [1929] 1 Ch. 602. 


& Sons (1029), 46 T. L. La. 108. 


Part X.—Pleading, Practice and Evidence. 


any particular case is in the discretion of the 
judge or the master.—HoRWoop v. STATES- 
MAN PUBLISHING Co. (1929), 98 L. J. IK. B. 
450; 141 12 TT. 543; 15 TT. L. R. 23750 78 
A. 


2300a. -—-— Separate actions for same libel.]— 
Where two pltfs. bring two separate actions 
against same defts. in respect of the same 
alleged libel, the ct. has jurisdiction to order 
consolidation of the two actions. Whether Sol. To. 110, C. 
an order for consolidation should be made in 





Part Xl.—Criminal Proceedings. 


2307. Add. Annotation : --Generally, Refd. Martin 
v. Benson, [1927] 1 K. B. 771. 2488. Add. Annolation :—Refd. R. 7. Brixton 


2441. Add. Armnotation :—Refd. Broome v. Ayar Prison, Ha pp. Shure, [1926] 1K. B. 127. 
(1928), 138 lL. Tk. 698. 


Part Xll.—Slander of Title. 





. —--.|l—URuUSH v. GRus 605), Y ~ 80: [815), 14. J. Ch. 390: Peover » Hassel (1861), 1 John. 
ako ie a ey PSCRUE CIG05)e Pele 80's IL dL: Pooler. Whitcomb (1862), 12 C. BL N.S 770. 
9560b. ——.] —MILUMAN v. Prartr (1824), 2 B. & 
2536a. Title need not be shown.}]—MARVIN v. MAy- (1.486; 8 Dow. & Ry. K. B. 728; LOT WK. R. 
NARD (1595), Cro. Khiz. 419: 78 1. RR. OGL. AGH. 
2555a. -— - -|--NURSE a. PoUNFORD 2582a. -—-—- .J}—JOHNSON v. Sorta (1584), Moore, 
Het. 161: 124 kK. R. 121. K. B. 187; 72 1K. R. 522. 
2560a. --—.| -In slander of title for alleging that. 2587a. -——.]—If one hath colour of title to land, 


another had a Jease for one thonsand years an action of the case will not lie against him 
of pltf.s land, it is no defence that such a for saying, ] have better title to the land 
Jease was actually made, because deft. took than you, though his title be not so good as 





upon himself the knowledge of the law.— the other's title is. --ANON. (1651), Sty. 411; 

MILDMAY’s CASE (1584), 1 Co. Rep. 175 a; 82 Th. BR. $23. 

Jenk. 24% 5 76 U0. Ro. 87% 3) sub nom. Minp- 9591a. -—-- -. a trade circular is issucd 

MAY @ STANDISH, Cro. hz. 313; Moore, bond fide an interim injunction will not be 

K.B. 144. eranted to restrain it unless it) is in violation 

Annotations: Refd. Rowe vr. Rouch (1813), 1 ML & 8. 804, of some contract: between pltf. & deft., how- 

re eae nk Onl omenia Panic aie Rear ever much the balance of convenience may 
(1o9]), 1 And, 209 BedelPs Case (1607), 7 Co. Rep. ta; be In fa vour of Hua anting. -—Soc [ETH ANONYME 
eu eactataar nubitch (5608), “Gig Hen a oe Dis MANUFACTURES DE GLACKS 0. 'TILGH- 
‘ * wok 2 a : 7 sary +. 7% 
Case (1614), il Ca. Rep. 3 a Hewes Sam bay uta). MAN’S PATENT SAND BLAST Co. (1883), 
1 Brownl. 179; Miller?, Manwaring (16: 35), Cro. Car. 397 3 25 Ch. D2. 1; 53 1. J. Ch. 1; 49 L. T. 451; 
Bate v Amherst (1663), T. Raym. 82; Foster v, Foster A8 J.P. 683 32 W. R. 713; Griffin’s Patent 
(1661), 1 Keb. 3193 Gardner v. Sheldon (1671), Vaugh. Cases [1884-86], 209, CO. A. 


259; Smithe Ashton (1675), I Cas. in Ch. 263; Rateclifte’s 
Case (1720), 1 Stra, 2673 Goodtitle « Petto (1732), 2 ctrnotations :—Apld. HWouschold & Rosher v. Fairburn & 


Stra. 934; Sargent r. Reed (1745), 2 Stra. 1228; Doe d. Hall (1881), 51 L T. 498. Mentd. National a iia 
G 


ad 


Milbarn v. Salkeld (1755), Wailles, 673 ; Clifford ». Turrell Co. Australia, Ltd. «. Menck, [1911] A. GC. 336 


Part Xil].—Slander of Goods. 


2599. Add. Annotation :— Generally, Mentd. Dominion Iron & Steel Co. v. Invernairn, [1927] W. N. 277. 


oo) 
te 
GO 


LIEN. 


Part I].--Legal or Possessory Lien Generally. 


Add. Annotation :—Mentd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1K. B. 393. 


-|—MULLINER v. FLORENCE, No. 193, 





post. 

Add. Annotations :—Refd. Lowther v. Harris, 
[1927] 1K. B. 393. Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
{1929] 1 K. B. 40. 


180. 


184. 


193. 


208a. 


Vol. XXXIT.—-Cases 3—324. 


Add. Annotalion :—As to (3) Refd. Albemarle 
Supply Co. v. Hind (1927), 43 T. L. R. 783. 
Add. Annotation :—-Refd. Albemarle Supply 
Co. v. Hind (1927), 48 T. Ju. R. 783. 


To the existing paragraph add as follows : — 
* Distinction between a pledge & a lien 
discussed.”’ 


-|- - ROGERSON v. Rep (1880), 1 Knapp, 
12 KH. OR. 357, Wed. 





362 ; 


Part IV.——Particular Lien. 


321. Add. Annotation :—Refd. Albemarle Supply 


Co. v. Hind (1927), 43 T. Li. R. 783. 


Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 48 T. L. R. 783. 


322a. —-— No authority to create lien.]-—Pltfs. 


let three taxicabs to B. on _ hire-purchase 
agreements, which provided that B. should 
not have authority to create a lien on the 
taxicabs in respect of repairs. Up to May 1, 
1925, the cabs, with the consent of pltfs., 
had been garaged at defts.’ garage, & B. 
owed defts. the balance of a general account 
for garage rent, goods supplied, & washing, 
cleaning, & repairing the cabs. Defts. had 
never been aware of the terms of the agree- 
ments between B. & pltfs. On May 1, 1925, 
pitfs. terminated the ayreements, as B. was in 
arrear with his payments, but defts. refused 


324. 


to hand them the cabs, asserting that they 
had a lien for repairs. In an action for the 
delivery up of the cabs & damages for their 
detention :—Held: the lien might attach 
notwithstanding the provision that B. should 
not have authority to create a lien, &, 
although defts. did not have continuous 
possession of the cabs, yet since, in letting 
B. take them out to ply for hire, they parted 
with possession without) any intention to 
abandon the right of lien, the action failed. 
—ALBEMARLE SUPPLY Co., Lrp. v. Hinp & 
10., [1928] 1 K. B. 807; 97 L. J. K. Be 25; 
138 L. T. 102; 43 T. L. It. 783; 71 Sol. Jo. 
777, C. A. 


Add. Annolation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652. 


PART I. PART IV. SECT. 2, SUB-SECT. 1.— _ 322a v. ——- —-——.]-- An artificer’s 
gm. Oruysin of —Necessity for statutory B. (a). lien arises: only When the work in 
authority- In clear a&  anambiguous 322a i. Order given by hire-purchascr — vespeet. of which the charges arose 


language.) A hen is not to be con- 
sidered to be imposed without a plam 
declarntion of the intention of the 
Legislature to impose it, shown in 
clear & wnamwbiguous — languiege.— 
tec HARbY, [1929] 1 DD. LL. dt. 300; 
ally., 62 O. I. RK. 367. CAN. 


PART II. SECT. 9, SUB-SECT. 4.--A. 


178 i. Clavm of gencral len— Waiver 
of tender—for amount of particulur 
lien.]--Where the holder of goods 
detains them for different claims, as 
to one of which he has a lon & the 
other not, the owner must tender the 
proper amount, unless the holder cither 
expressly or by fair implication § dis- 
pepses with it.—BurraLo & LAKE 
Hvukon Ry. Co. ». GoRDON (1858), 16 
U. GC. R. 283.—-CAN. 


PART IV. SECT. 1. 


Li. ——— Sale of building-—Bulance of 
proceeds after payment of swuiry 
accounts paid into court.J—KELLY 
Bros. & Co. vw. Tourist HOTEL Co. 
(1910), 15 O. W. R. 29; 20 0. L. RK. 
267.—CAN. 


m i. —— Merchant giving vessel to 
planter & undertaking to supply vessel 
for hery—Failure of merchant to 
supply vessel.J— Held : the merchant’s 
peculiar lien upon the profits of tho 
vessel ceased to attach.—GILL v. 
POWER (1851), 3 Nfld. L. R. 197.— 
NFLD 





~-No aruthomty to ercate len.) —Held: 
the vendor war entitled to a return of 
the subject-matter of the agreement 
without paymeus of the cost of repuirs 
ordered by the hire-purchaser.—A LLI- 
ANCE FINANCE Co. & STANDARD 
Morors, Lrp. v. SiMONS GARAGH & 
GoopcHar (1925), 36 B.C. Re. L17.— 
C 


322a ii. -j—Held: the 
repuircrs had not acquired a hen, in 
respoct that the hirer’s title excluded 
the right to create a lien. - LAMONBY v. 
lFouups, Lrp., [1928] 8. C. 89.—SCOT. 


332a iii. ~—-— .}—Although in 4 
hire-purchase agreement there muy 
be uw clause expressly negutiving any 
authority to create uw lien, it does not 
prevent a hen arising for repairs done 
to the subject-matter of the agree- 
ment.—MoYES v. MaGnus MOTORS, 
Lrp., [1927] N. Z. L. R. 906.—N. Z, 


322a iv. -J}— Where an 
agreement for the conditional sale of 
a motor car contained the following 
clause: ‘*‘ We shall not at any time 
(that 1s, the buyer) suffer or permit any 
charge or lion whether possessory or 
otherwise to cxist against said auto- 
mobile,” it was held that this clause 
negatived the idea that the buyer could 
authorise the doing of repairs in such 
a way as to give the repairer a lien. — 
AIMLANGCE FINANCE Co. & STANDARD 
Morors, rp. v. Simons, [1928] 3 
W.W. Rk. 621.- CAN. 
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es 








was done by the order or at the request 
of the owner or solue person authorised 
by him. Where the owner of a motor 
eur let it to another under a hire- 
purchase aercement, Which provided 
that repairs to the car should be mado 
by the owner’s nouunee only, & the 
hire: caubed the car to be repuired by 
® person Who was not the owner’s 
nonunee :—Held: the person who 
repaired the car was not entitled to a 
lien for his charees as against the 
owner.- FIStkhk De AUTOMOBLLE 
KINANCE Co. OF AUSTRALIA, L'h., 


[1928], A. LL. RR. 3633 [1928] VoL. RR. 
496.-- AUS. 
322a vi. —-— —~——.]— Deft sold an 


auto-truch, taking a Hen agreement to 
secure the balance of the purchase 
price, which was duly registered. The 
owner having an accident, brought 
the truck to pltf., who made extensive 
repairs, & held the truck for the 
cost of the repans. On the truck 
bemg taken for trial by an ostensible 
buyer, after the Owner war in default 
under the lien agreement, 1 was seized 
by deft.'s bailitt under the len agree- 
ment. In an action to recover the 
truck it) was held that pltf. was entitled 
to hold the car subjeet to his lien: - 
Tield: where the vendor had not 
taken possession & Where there had 
been no default up to the time of repair, 
the purehasxer had the right, & duty 
to have the property repaired so us to 
vive rise to a common law lien In favour 


59 


Cases 332-560. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


332. Add. Annotation :—As to (1) Distd. Albemarle 371. Add. Annotation :—Refd. Jebara v. Ottoman 


Supply Co. v. Hind (1927), 43 T. L. R. 652. 


Bank, [1927] 2 K. B. 254. 


Part V.~~ Equitable Lien. 


454. Add. Annotations :—Refd. Royal Exchange 553a. —-—.|—-TOPHAM v. 
Assce. v. Ifope, [1928] Ch. 
139 L. TT. 250 


Wood (1928), 


179 ; 


Smith v. 


CONSTANTINE (1829), 


Taml. 135; 48 E. R. 54. 


493. Add. Annotation :—Mentd. Re Wait, [1927] 560. Add. Annotation :—Refd. Lowther v. Harris, 
[1927] 1 K. B. 398. 


1 Ch. 606. 


of the person who did the work. - 
GUREVITCH 7 MerncHorr (1921), 29 
B. GC. R. 394.—CAN. 

322a vii. Aenuicscence of 
pendor.|— A motor car sold under u 
conditional sale agreement & Jent by 
the buver to a friend for his te mporary 
Nhe was damaged while m the latter’, 
possession & Jeft by bim_ with a 
mechanic to be repaired. The agent 
of pitf., the vendor's assignee, saw the 
ear in the mechanic's garage while it. 
was yet. woepaired &, without quertion- 
ing the authority of the borrower of 
the car to order the repairs, which 
were obviously necessary, sullered it to 
remain there, merely asking the 
mechanic what. the repairs would cost 
& how long it would take to make 
them, & requesting him to send in an 
account of his charges against the car : 
— Held: the agent had so conducted 
himself as to justify the meehame in 
concluding that pltf. expeeted him to 
make the repairs, &, therefore, what- 
ever was the extent ‘of the borrower's 
Vn AR ALUN Ga ho in, p1tf. could not 
be heard to say that the mechanic 
had no authomty to make them; & 


eee 


the mechanic was, therefore, entitled 
to a lien for the repairs.— STERLING 
SECURITIES Oorpn., LTD. v. HICKS 
Motor Co., Lirb., ey 4b. 7. 
155: (1azey 2 W. ~ 1k. 743 22 Sask. 
IL. hi. 507 _—CA N. 


PART IV. SECT. 2, SUB-SECT. 1.—0O. 

m. J?cvad., 15 8S. C. R. 194. 

80. Junufacturcr 
owner of — brickyard.|}—ROBERTS 1%. 
BANK OF YoRoNnTO (1894), 25 O. R. 
194; 21 A. R. 629.- CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 


sp. Wharfinger.|\—lt is not necessary 
that the proprietor of a wharf or quay 
upon navigable waters, used for the 
loading & unlouding of Vessels, should 
have a warehouse or shed or other 
eonvenience for the storage of roods 
& protection thereof from the weather 
& as such wharfinger he is entitled to 
ao Hien on goods unloaded at his wharf, 
for money due to him for wharfage.— 
, Breck rorD (1879), 26 Gr, 512.— 
CAN. 


PART IV. SECT. 8. 
fi. ——- KMercessive  seiszure.)]— A 
thresher cannot, under Threshers’ Licn 
Act, 57 Vict. ¢. 36, maintain a lien on 
in for the threshing of which he has 
recen paid, to recover the price of a subse- 
quent. unpaid threshing - -SIMPpsoN v. 
cnn Cee Il. R. 2623 23 





f ii. - -_—- ee assignee of lien.J— 
Pitts grain on his farm was seized 
by dette. purporting to be assignees of 
C., who had threshed the grain for 
pitf., & who was, as defts. alleged, 
entitled to a Hen on the grain under 
Threshers’ Lien Ordinance. At the 
time of the scizure only 838.89 was 
owing by plitf. to C., & that sum was, 
by agroement between pitt, & C., 
not then payable. The alleged assign- 
ment to defts. was after this agree- 
ment. It was a general assigninent 


of  bricks—Iror 


of all eurnings of a threshing machine: 


used by C. in threshing pltf.’s grain :— 
Held: dofts. had no legal mght to 
make the entry & seizure; &, dofts.’ 
seizure being for $160, it was, at all 
events, for an excessive amount, & 
Wegal.---SEMPLE 1, SAWYER-M ABBEY 
Co. ae 13 W. L. R. 428.--CAN. 


f Damages claimed from 
thre her for delay. }— Deft. on Sept. { 
agreed to thresh pltf ’s crop as Bool as 
he finished) other threshing. He 
finished the other threshing in Oct., 
but, exeept for a few hours on Dec. 21, 
he failed to thresh for pltfs. until May. 
Damages were held recoverable by 
pes as being fairly supposed to have 
cen In contemplation of the parties, 
on several heads. When deft. finished 
threshing in May be seized under the 
Threshing Lien Act :—Held > as pltfs.’ 


nee 


existing claims, being for damages 
as above & a claim for teams 
supplied which should have been 


supplied by deft., were not in the 
nuture of payment made on account 
of threshing, but in the nature of 
counterclaim, the seizure was lawful 
& plitfs. could not claim damages for 
cohversion.— FINLAYSON  8SILZER, 
[1921] 1 W. W. R. 882; 14 Sask. L. RR. 
169.—CAN. 


f iv. Thresher’s employce’s lien—On 
earnings Of employer— Nature & extent 
of.) -The “ claim ’’ which Thresher 
Employees Act, I. S. S. 1920, c. 209, 
5. 3, gives 10 @ person employed on 
or wbout a threshing machine is not a 
mere right to make a demand but an 
actual charge on the earnings of the 
machine, which takes effect as soon as 
the wages are carned. The claim is 
restricted, however, to the amount of 
wages earned with respect to threshing 
done for the particular person in whose 
hands are the earnings ageinst which 
the claim is asserted.— STEEDSMAN Vv. 
ye [1928] 2 W. W. RR. 281.— 


k i. Under Business Profits War 
Tac Act, 1916 (c. 11), 8. 24—Necessity 
Sor registration.J—CANADIAN PEERLESS 
JEWELRY Co. & ROYAL TRUST Co. v. 
I. (1926), Q. R. 64 S. C. 574.—OAN. 


k ii. Priority over subsequent 
mortgage. }—Re ANDURW pre 
OF CANADA, LTp. (Ont.), [1927] 1 D. L 








80; 8C. B. R. 58.—OCAN. 
k iii, ----.+-Rte McKENZIE Co., 
{1928) 1D. L. R. 336.—-CAN. 


k iv. For sale taxr—Special War 
Revenue Act, 1922—Hffect of.J—R. v. 
JACK PINE LUMBER Co., LTrp. & 
CANADIAN BANK OF COMMERCE, [1928] 

D. L. R. 976; [1928] 3 W. W 

kv — — tes of repeal of.J— 
Be W ILNER, [1928] 2D. L. R. 396.— 


m i. Sr hake lded td eure 
~—ILequisites of valid sale.|—Gu. 
SOUNDING ORKEEK, [1937] 2 D L Rg 
136; (1927]1 Mg W.R. 481; “Tr Alta. 
L. R. 546,—CA 


sa. For raics. eae v. SYDNEY 


930 








we el i — L. R. 486; 59 


sb. ss aa ‘Credits Act, C. A., 
1924 (c. 178).J—A rural credit society’ 8 
statutory lien under the above Act 
binds growing crops & cropr to be 
grown, & takes priority over an 
execution which did not come into the 
sheriff’s hands until after the making 
of the loan by the society.—LoBB v. 
RocKkKwoop RURAL CREDrts SOCIETY, 
{1926]) 2D. L. R. ser 11926) 2 W.W.R. 
1; 35 Man. L. R. 499.—CAN. 


PART V. SECT. 8, SUB-SECT. 8.-—A. 

d i, —— ——- ——-.]—- FLETCHER rv. 
CLAGGETT, [1927] 3 D. L. R. 751; 
11927] 2 W. W. HR. 362; 21 Sask. L. R. 
682. peae 


di 
Mc RAGE, [1928 {3a Ww. 
CAN. 


-/-AUMANN 0. 
W. R. 233. - 


PART V. SECT. 3, SUB-SECT. 8.— 
C. (a). 


438 hii. -}—FREEBURG v. FaR- 
MERS’ EXCHANGE BANKERS, [1922] 1 
W. W. RR. 845; 68 D. L. R. 1423 15 
Sask. L. R. 318.—CAN. 


PART V. SECT. 3, SUB-SECT. 20. 


1 (p. 273) i. — — Person hiring out 
team Jor logging operations---Driven by 
employee of ee J—MULLER 1. 
SHIBLEY (1908), 8 W. L. R. 42; 13 
L. C. RH. 343. —CAN., 


] (p. 273) ii. Person working with 
his own team.J-—Vitf. who had hanled 
poles with his own team wnder an 
agreement for payment at so inuch per 
hineal foot, & who did all the work 
himself except for some gratuitous 
ie given him by his young son, held 
to have been, not a bare contractor, 
but a wage-earner entitled to a Hen 
under the Woodmen’'s Lien for Wagos 
Act, TI. S. B. C. 1924, e. 276.— 
SCHMLDT ©, STUCKEY & PRARSR, {1928] 
2D. LL. R. 928; [1928] 1 W. W. R. 913. 








} (p. 273) iti. Person hauling 
timber to place of shipment.}—A1KENS 
v, O’BRIEN, 11928} 2 D. ],, R. 731.-- 
CAN. 

o (p. 273) i. —--—- ——.]—H ENDSREE 
v. SONORA TIMBER COo., Cu H ale 
1D. L. R. 642; 59 N. _R. 457.— 
CAN. 

(p. 273) i. ——— ——.]— BAXTER 1. 
Ne (1900), 35 N. B. R. 179.— 





t (p. 273) i. -——— ‘ Gippo contractor.’’] 
—Boyryp & ANDERSON ¥v. SUPERIOR 
Bruen MILLS, ae (B. C.), [1927] 


i: ‘(p. 273) i. ——.J—SHEEPWASH ¥. 
DEER MOUNTAIN LUMBER Co. (1925), 
37 B. C. R. 418.—CAN. 

b (p. 273) if. --——— Married woman— 
itngaged by husband to cook for crew 


of men engaged to get lumber.j— 
Ra RBON v. BOWMASTER (1904), 37 
N. B. R. 4.—CAN. 


d {P- 273) i. Work for which wood- 
man lien attaches.}--HAGLUND vv. 
DERN (1927), 38 B. C. R. 435.—CAN, 


598. Add. Annotation :—As to (2) Refd. Weld »v. 
Petre (1928), 97 L. J. Ch. 399. 


e (p. 273) i Deals d& manu- 
factured lumber.) —BAXTER v. KENNEDY 
(1900), 35 N. B. AN 

aa (p. 273) i. Filing woodman’ 3 lien— 
Affidavit — Sufficiency. Fanon v. 
eer AG B. C.), [1927] 3 W. W. R. 


aa (p. 273) ii, —— Time for—W ithin 
statutory neriod—When neriod begins.) 
—-HEANEY 0. one (1909), 11 
WwW. L. R. 545.—CA 


aa (p. 273) iii. Laer of claim for 
qwoodman’s lien—-Power of court to 
aumend—As to location of logs.)— 
MONTREAL TRUST Co eas LUMBER 
YARDS, ae e [1928] 2 L. R. 37; 











[1928] 1 W. W. Tt. 509; P39 BCR: 
325. —CAN. 
co (p. 273) i. —— —— — 


ARNOLDI Vv. GOUIN (1875), 22 Gr. 31 ae 
CAN. 

n (p. 274) i. Employed at 
siile per hour.J—DUNN . SEDZIAK 
(1908), 17 Man. L. R. 484; 7 W.L. R. 
»63.--CAN. 

b (p. 274) 1. —— Workman for 
matertalman.J—ALLEN Uv. HARRISON 
(1908), 9 W. L. R, 198.—-CAN. 

d (p. 274) i. ——~ Sub-contractor 
supplying material.) — MoNnTJOY — v. 
HeEWARD ScHOOL DISTRICY CORPN. 
(1908), 10 W. L. TR. 282.—CAN. 

d (p. 274) ii. —— Sub-contractor.|— 
KEENAN BkRos., LTD. ©. LANGDON, 
11928) 2D. L. R. 8493; [ozs] s. Cc. hk. 
203 5 revsg. sub nom. TANGDON v. KING, 








32 O. WN. 407. - CAN 
bb (p. 274) i. vere toss v. GOR- 
MAN (1908), 1 Alta. L. R. 516; 9 


W~.L. ih. 319.—CAN. 

bb (p. 274) ii. —— Jnstallatton of 
Fishes 1 OM ALLICET Y KOVAR (19170), 
1i W.. k. 327.—CAN. 


aq (p. 274) i. ——- -—--—-_ --..] -- 
BEAVER LUMBER Co., LTD. v. IKOROTKY 
(Sask.), [1927] 1 W. W. It. 945.—CAN. 


aq (p. 274) ii. ——- -—-——~ -— 
HOFFSTROM v. STANLEY tN 14 
Man. L. R. 227; 22 C. L. T. 337,— 
CAN. 

aq (p. 274) iii. 
CUNNINUHAM UW. 
D.i. R. 726; 
22 Sask. Ii. Rr. 310.- -CAN. 


tt (p. 274) i. —— Work done 
with primty or consent. co 
v1 Ryan Motors, [1923] 1 L. R. 


i 


re ne ee - 


S1QFUSHON, [1928] I 
{1928] 1 W. W. Jt. 16; 





1186: 16 Sask. L. R. 352; 1993) 1 
WwW. W. R. 401. —CAN. 
bbb (p. 274) i. —--- Sale of 


property before hick flled— Draft drawn 
on vendors for part of lien.|-—MANINA 
v1. ROBINSON (1884), 6 O. lt 1.—CAN. 


eee (p. 271) i. ----- -- Sab-con- 
tractors claiming for work or materral-— 
Contractor fully paid though unable 
to complete.|— GODDARD vv. COULSON 
(1884), 10 A. R.1. CAN. 


eee (p. 274) ii. -—— ——---- -.] 
— TRAVIS vw. BRECKENRIDGE - LUND 
LUMBER & CoAT. Co. (1910), 43 S.C. RR. 
59.—-CAN. 


eee (p. 274) ili. —— ——~- —-~-,] 
—CANADIAN EQutpMENT & Suppiy 
Co. vv. BELL & ScaiEsSeL (1913), 24 
W.L. RR. 415; 11 D. L. R. 820.—CAN. 


eee (p. 274) iv. —— ——-- School 
board.J—-MALLETT v. KovarR (1910), 
14 W. LL. R. 327.—CAN. 


eee (p. 274) v. Person 
entitled under agreement to purchase.]-— 
MONTJOY Vv. HEWARD SCTIOOL DISTRICT 
Corpn. (1908), 10 W. L. R. 282.--CAN. 


eee (p. 274) vi. ~—— —-—— Church 
erected for unincorporated congregation. | 
—ROHL v. ae a (1915), 31 
W.L. R. 197.—CA 

000 (p. 274) i. —-—- -——. ]-—-SECURITY 
LUMBER Co. 7. ANAKA, [1927] 2 D. L. R. 











ee 


Vol. XXXII.—Lien. 


| 611. an Annotation :—Mentd. Re Stanton (I'. 
), [1929] 1 Ch. 180. 


987; (1927]1 W. W. R. 975; 21 Sask. 
L. Rt. 459.—CAN. 


000 (p. 274) ii. --—-- ----.] JACKSON 
WATER SUPPLY Co. 7. BARDECK (1915), 
aa: LL. R. 151; 8 W. W. RR. 168.— 


mmmm i, —— Single contract 


—Single lien may be filed.}—CovutTu v. 
aN (B.C.), [1926] 2 W. W. R. 87.— 





wee 


mmmm ii. ~-- Whether lien 
claam duvisible.] --BvARR & ANDERSON 
” PrRCY & Go. (1912), 2b Wo ob. mR. 
236.—-CAN. 

mmmm iii. *) 

v. HILL (1909), 1! W. 1. i. G11.— CAN. 


nnno i. —— Homestead.) Thicuer 
Co. vo. LARKIN, [1928] 4 D. L. RR. R61: 
{1928]) 3 W. W. it. 305.—CAN, 


h (p. 275) 
GERALD v. APPERLEY (Sask.), [1926] 3 
p. L. R. 784; [1926] 2 W. W. RR. 689. 
—CAN. 

h (p. 275) ii. ——.] --BEAVER 
LUMBER Co., Lrp. v. CuRRY (Sask.), 
[1926] 4 D. L. R. 619; [1926] 3 W. W. 
R. 404.-—CAN. 

h (p. 275) iti. — -  ---- Whether lien 
defeated by sale—T'0 purchaser without 
notice.]--WANTY v0. ROBINS (1888), 
15 0. R. ae -—CAN. 


oepudiicomsundiinmentl pant 7101. 


i. ———_ -———. }_F itz- 








q (p. 275) i. ./-—MAGURN v. 
Micunn (1883), 10 PP. R: 570.—-CAN. 


o (p. 275) i, -——- -—— .J—Rvussie.. 
Vv. ONPG FOUNDATION & ENGINEER- 


ang Co., [1926] 1 D. L. R. 760; 58 

pn eee fae 260 .—CAN. 

aa (p. 270) i. —— —  - J 
IRWIN ¢. BEYNON (1887), 4 Man. i R. 
10. CAN. 

aa (p. 270) iit, — —,]— 


HALL v. Howe (1890), 20 oO. R. 13. -- 
CA 


aa (pp. 270) fii. ---- -— - ~,1 
Vokkis HARDWARE 10. & GRAND 
TRUNiS Ry. Co. (1906), 12 O. L. Kh. 


341; TOLW. R587 5 80. iW. R. 24.—- 
CAN. 


AG CS i) Ve. Has eee eg | 
CLARKE rn I paa & Smpson (1908), 
RW... 105, 111, | Alta. Ta. Tk. 49. 

-CAN. 


aa (p. 275) v. ---— —- 
Sve ¢. BURN ART (1909), 11 W. Te. it. 
623.- -CAN. 

dd (p. 275) i. ——.]J—T. 
McAviry & Sons, Lp. ¢. W ALSH 
(B. ©.), 11927] 1 W. W. RR. 212.--CAN, 

dd (p. Wen cae -]) -BRIGGH v, 
Len (1880), 27 G1. 164. CAN. 








dd (p. era): iii, 3 - - - -- Fraction 
of day.| CLARKE t. Moors & SIMPSON 
(1908), 8 W. L. RR. 105, 4115; 1 Alta. 
L. R. 49. CAN. 

dd (}. 275) iv. -—-— —-—- Work done 


after period capucd —For purpose of 
preserring lien. |--SHERRITH 0. MCCAL- 
LUM (1910), 12 W. lL. R. 637.~- CAN. 


dd (p.. 214) vo Kor 
purpose of making plant § cfficient.}— 
WHIMSTER &. CROW’'R NEST PASS COAL 
Co. (1910), 13 W. L. NR. 621.—CAN, 


dd (p. 275) vi. -~ Completion of 
contract--W hat 7s.) DAY tv CROWN 
GRAIN Co. (1907), 39 S.C. R. 258.— 
CAN. 

ff (p. 275) i. —-— —.]|--LARSEN 1°. 
NELSON & Fort Sireprarp Ry. Co. 
(1895), 4 B. C. Li. 151.--CAN. 

ff (p. 275) ii. ——— - -}-- KNOTT v. 
CLINE & BECKWITH (1896), 5 B. CG. R. 
120. oe 

ff (p. 275) iii. ----~ Inclusion 
of claim gr matlcruals.|- WELLER v. 
SHUPE (1897), 6 B. C. It. 58.—CAN. 

ff (p. 275) iv. —-— Misdescrip- 
tion of land ~Application to amend 
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Cases 598—611. 


made er parte after time for filing claim 
erpired.|—MCDONALD  v. A 





(W914), 29 W. LL. RR. 890; 7 W. Ww. Rf. 
601; 19 D. T. R. 418; 7 Alta. 435. —— 
CAN. 

ff (p. 275) v. — ——- Made by 


agent. |-—McCARTHUR & Co. v. FAGAN, 
{1928} 2 D. L. RR. 875; [1923] 2W. Ww. R 
6; 39 B.C. R. 554.—-- CAN, 

rr (p. 275) i. —--—- ——.]}+—MONAROH 
LUMBER Co. vt. GARRISON (1911), 18 
W. L. i. 686.- -CAN, 

aaa 275) i. Effect of— 
Materulman -What payments subse- 
quently made by owner valu. |}—-MCBEAN 
t KINNEAR (1892), 23 O. R. 313.—CAN. 


aaa (p. 275) ii, ——-- Jn reapect of 

more goods than deluvercd—How far 

valid |\—Ratr Porrach LUMBER Co., 

Lrp. ». Watson & Rourra (1912), 
AN. 








TTB CL. aR. 48! 

fff (p. 27 5) ie ——~ ---——.]-— BAINES ¥. 
HARMAN, flgz7] 2D. L. R. 743: 
O. L. R. 223.—-CAN. 

dddd (p. 275) i. Not limited to 


price of materials supplied within six 
years of begunning of action.)—Fi1T2- 
GERALD v. APPERLEY (Sask.), [1926] 3 
D. Let 734; {1926] 2 W. W. R. 689. 


dddd (p. 275) ii. ~ almount pay- 
able by owner to econtractor—- Right of 
ouner to dedicl damayes for delay-—& 
amount to satisfy wages lien. -- -MCBRAN 
v. KINNEAR (1892), 20 O. R. 313.—- 
CAN. 





dddd ()). 275) iii. 
LUNDY wv. HENDERSON 
W. LL. OR. 3827.—-CAN. 


dddd (p. 275) iv. —— Contractor to 
receive half amount to be borrowed—- 
Fatiure of owner to borrow on mortgage 
oto pay- -Right of contractor to interest. | 
—HurRst tv. DOWNARD (1921), 64 
1D. L. 1.279; 50 0. L. R. 35.—CAN. 


sa. Amount due from owner to con- 
tractor naid into court—Claims of len- 
holder agaunst contractor exceeding that 
sum -~-—-Quner granted costs against con- 
tractor - Right of oumer to payment out 
of fad in court.J--PATTEN ov. LAIDLAW 
(1895), 26 O. Jt. 189.—CAN. 

sb. Jtaght of Wien-holder --To nay off 
unpaid purchasc-money on land affected 
by lien—d? to add amount to ten.|-— 
Ricwerr Co. oe. LARKIN, [1928] 4 
DD. 1. R. 861; [1928] 3 Ww. Ww. R 300. 
- CAN. 

se. Sale unda Farm Implement Act —- 
Statutory proraions not complied with- 
New lien note geen marled “ renematl ” 
—Whelher Aet still applicable.) PLow- 
MAN TRACTOR Co. vo. ANDREWS, [192%] 
1D.L. RR. 544; (1928) 1 W. W. RR. 329. 
—CAN. 

sd. Mechanics’ Lien wtct, B.C. 1893, 
c. 23---Whether applicable to Dominion 
reidieays.)—- LARSON tv, NIELSON WW 
ForT SUEPPARD RY. Co. (1895), 
B.C. R. 151.—CAN, 


se. Workmen’s Liens Acts, 1893 dd 
1896 -—Construction d&° application of | — 
Prrr, Lrp. v. GLENELG TOWN CORPN., 
[1927] S. A. S. R. 501.—-AUS. 


PART V. SECT. 3, SUB-SECT. 21.--A. 
e. Revad., [1919] 3 W. W. BR. 366. 
572 i. Raght un equity |-—-BAKER 

v. DEWEY (1869), 15 Gir. 668.—CAN. 

PART V. SECT. 3, SUB-SECT. 21.— 

B. (a) i. 
sk. Land bought by several parties.|— 

BoOuLtTon v7 GILLESPIE (1860), 8 Gr. 

223.—CAN. 

PART V. ae 3, SUB-SECT. 21.— 

. (a) ii. 


sm. Payment a mortgage as part of 
purchase price.) FLAMILTON PRo- 





J]-~ 
(1908), 9 








Cases 615—761. 


615. Add. Annotation :—Mentd. Re Reeves, Reeves 


v. Pawson, [1928] Ch. 351. 


660. Add. Annotation :—Mentd. Re Wait, [1927] 


1 Ch. 606. 
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761. Add. Annotation :—Refd. Cohen v. Roche, 


[1927] 1 K. B. 169. 





“VIDENT LOAN & INVESTMENT CO. 1. 
SMITH (1888), 17 O. R. 1.—CAN. 


PART V. SECT. 4. 


t (p. 289) i, As against mortgage. 
—THOMSON v, TIARRISON, [1927] 3 
D. L. R. 526; 60 O. L. R. 484.—CAN., 

dd i, ———.]—- ROGERS LUMBER Y ARDS 
Ltn. v. Jacoss, [192413 D. L. R. 814; 
{1924] 2 W. W.7.1128; 21 Alta. L. R 
56.—CAN. 





dd ii. ——~.]J—MANNERS ¥v. CAIN, 
1927} 3 D. L. R. 1054; 60 0. L. R. 
644.-—CAN. 

ee i, —-- ——.]--INDEPENDENT 


LUMBER Co. v. Bocz (1911), 16 W. L. R. 
$16; 4 Sask. L. IR. 103.—CAN. 

ec ii. ] -RICHARDS vv. 
CAN (1878), 25 Gr. 402.— 


-—— 


—-—.]—-REINHART 1. 
sory (888), 15 0. RR. 325.—CAN., 
—.])—KENNEDY 0». 

HDD (1890), 19 O. R. 240.—CAN. 
--—Cook v. BiETSHAW 
ad 893), 23 0. RR. 545.— CAN. 

ee vi. - —— —-—.]—MCDONALD v. 
Consort Sieh Goup LAKE Co. (1902), 
40 N.S. 1. 363.—CAN., 

ff i. —— Value of property 
increased.J—NATIONAL ‘TRUST Co. v. 


+ re eee 





BATTELL (1916), 33 W. L. R. 738; 9 
W. W. R. 1265.—CAN. 
d (p. 290) i. -—~—-.}--TOLLEY v. 





Gorin, [1926] 4D. L. R. 625; 1926) 
Ss. He ht. 566.—-CAN. 

d (p. 290) ii. ——- ——.]—Srrven- 
BON UV. GREEN, [1926] 2 D. L. R. 667; 
58 O. L. ht. 546.—CAN. 


d (p. 290) iii. —-— -——~ Alandon- 
ment of priority—-What amounts to.}— 
BEAVER LUMBER Co., Lip. v. CURRY 
(Sask.), ([1926] 4 D. L. RR. 619; [1926] 
3 W. W. RR. 404.—CAN. 


d (p. 290) iv. — -.J—GOODING 
CROOKER, [1927] 1 D. L. Rh. 1072; 
60 O. L. Kt. 60.—CAN., 


sp. As against purchaser in good faith 
for valuable consideratuon—Lien note 
unregistered.|--WILLIE v. DELISLE 
fies 30 W. L. R. 918; 21D. L. bh. 

407.—CAN. 

sq. Lien for wages—-Under Builders? 
& Workmen's Act, 1902—1s against 
ercditors. J—BRYBON v. IOSsER MUNI- 
owe (1909), 18 Man. L. R. 658. — 





PART V. SECT. 5, SUB-SECT. 1. 


& (p. 291) i. — —- Supreme Court.— 
MARTIN vt. RUSSELL & JOBSON & THE 
British COLUMBIA PAPER MANU- 
FACTURING Co., LYb. (1892), 2 B.C. RR. 
98. —CAN. 


& (p. 291) ti, ——— County court— 
Clhin Jor personal order toa pay.j— 
eee JONES (1892), 2 B.C. BR. 250.-— 


g (p. 291) iti. -—--——.]}—FREEZE v. 
CAREY, McKay v. CAREY (1907), 7 
W. 1. R. 287; 1 Alta. L. R. 81.— CAN. 


g (p. 291) iv. — — Master in chambers 
—S ting aside judgment of official 
referce—On failure of defendant to 
appear.J)—-GUEST v. eee eae 
zi O. W. R. 303; 3 0. . 750; 1 
D. L. R. 908.—CAN. 


bb (p. 291) i. ———- —- —— —— —.} — 
BANK OF MONTREAL 0. HAFFNER (1884), 
10 A. hi. 592.—CAN. 


-_——, J— 





d (p. 202) i. ——— -—-— 
HowLetTr & BELL v. DORAN & GAL- 
LANT (1913), 24 W. L. R. 401; 4 
ee R. 674; 11 D. L. f. 372.— 


d (p. 292) ii. —-— ——-— — —— -.]~ 
ae ae v. BELL (1876), 23 Gr. 584.— 


d (p. 292) iti. —--— —--—- ----— _ -.} - 
Buack © WIEBE (1906), 4 W. lL. R. 
218. —CAN. 

d (p. 292) iv. --———- ——- ~- -—-— -- -}-- 
McIver v. CROWN Por MINING Co. 
Oe 19P.R. 3353; 21C. 1. T.127.— 

CAN. 

d (p. 292) v. ——— --—_- --——_ ---—.] —- 
BAGSITAW. ¥. J SENS TON anya 3 
O.L. R. 58; 220. L. T. 33.—CA 

d(p. 292) vi. ee ee Sti 
Brrrisu COLUMBIA MILLS, TIMBER & 
TRADING Co. v. HORROBIN, HENSHAW 
& SENKLER (1907), 12 B. C. R. 426.— 


e (p. 292) i. — - — 
POWNEBY v. ay (1889), 18 


ee eee 


© (p. 292) ii. ae es a oe 
NELSON @. BREWSTER (1906), 7 Terr. 
L. R. 458; 3 W.L. RR. 362.— CAN, 

e (p. 292) ili, —-- —- —~-- ——~.]}~ 
IMPERIAL HLEV os ear v. WELOCI 
(1906), 4 W. J... Ik. 16 Man. lL. R. 


136 - -CAN. 

e@ (p. 292) iv. saa 
GIDNEY v. MORGAN (1910), 16 B. B.C. R. 
18.—--CAN. 


e (p. 292) v.——- ~ — -——--— -.] - 

Ae eel v Harvey (1910), 13 
.iR. 287. —CAN. 

0 a 292) i, —— ——- —--- —-—..]— 


CooKE v. MOcCROFT, [1926] 1 W. W. RR. 
827; 36 B.C. R. 393.—CAN. 





0 (p. 292) ii. -————- ——— —~ —,]J— 
Gauary v McKay (1905), 15 Man. 
L. 1h. 612; 2W.1. TR. 303.— CAN. 


o(.292) i =o) 
HOVENDEN v. ELLISON (1877 = 24 Gr. 
44&, ee 

o(p. 4 
Mepeer U. GEDGE (1883), 4 O. R. 
246.-- CAN. 

0 (p. 292) v. 
HALL v. loge (1890), 14 P. 
Cc 


* 


Soviet .|— 





ee oo — 


R. 45,.— 
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nfy 9Q9) wi ——- 
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BICKERTON v. DAKIN (1891), 20 O. R. 
192, 695.— CAN, 

o (p. 292) vii, ——- ———- —-—- ——_.]— 
GARDNER v. GORMAN, Joss 1. GORMAN 
(1908), 7 W. L. It. 630; 1 Alta. L. R. 
106.~-—CAN. 

o (p. 292) viii. ——— ---—- ——_- ——- -.] 
= Aner v. ADAMS (1908), 17 Man. 
L. RR. 575.—CAN. 

oO (p. 292) ix —.}— 
McEWEN v. Bouck, [1921] 3 W. W. R. 
267.—CAN. 

o (p. 292) x. 





en 7 





ee re ee er eee —_— 
. 


RoGERS LUMBER Co. v. GRAY & 
HOSMER (1913), 23 W. Th. R. 920; 10 
D. L.. R. 698; 4 W. W. R. 294.—CAN. 


o (p. 292) xi. —--- —— —— 
IMPERIAL LUMBER YARDS, 





—w 
. 


LTD. 7. 


McManus, [1928] 2 D. L. R. 150; 
{1928} 1 W.W.R. 4093; 22 Susk. L. R. 
278.- —CAN. 

r(p. 292)i. —— -————- ——— -———-.} — 


HowuEtTr & BELL v. DoRAN & GAL- 
LANT (1913), 24 W. L. R. 401; 4 
W. W. RR. 674; 11 D. L. R. 372.— CAN. 
r (p. 292) ii. 5 | 
ALL v. ae (1886), 11 P. R. 449.— 


eS pad 





r(p. 292) iii. ——- -—— —-~-,}— 
COBBAN MFu. Co. » LAKE Sm™Mcor 
Hore. Co. (1903), 23 C. L. T. 168; 
ae L. R. 447; 2 O. W. R. 48, 310.— 


a (p. 292) i. —— 











(1891), or 


WAGNER v. O°DONNELL 
VP. RR. 254.—CAN, 
a (p. 292) ii. ---—— - —- -——— en eee 





SNERLOCK v1. POWELL (1899), 18 P. ht. 
312.— CAN. 

a (p. 292) iff. ——--—- --——-—-- —.] ~ 
CHLLIES Supply Co. v. ALLAN (1910), 
15 B.C. R. 375.—CAN. 

ce (p. 292) i. -—— -—— —— In- 
tcrest.] —- TITZGERALD ¥v. APPERLEY 
eas (1926) 3 D. L. R. 734 ; [1926] 

2 W. W. R. 689.—CAN. 


ce (p. 292) ii. 
—BEAVER LUMBER Co., LTD. v. CURRY 
(Sask.), [1926] 4 D. lh. R. 619; £1926] 3 
W. W. R. 404.-—CAN. 

co (p. 292) iii. Nature 
of action. }—HUTSON Vv. VALLIERS (1892), 
19 A. R. 154.—CAN. 


PART V. SECT. 7, SUB-SECT. 1.— 
A. (b) i. 


——-,] 











een 








claim for rescission. }—~Re 
PORTLAND CEMENT CoO., 
38 B.C. nr. 


sw. 34) 
MAINLAND 
{1927} 2 D. L. R. 742; 
417.—CAN. 


PART V. SECT. 7, See: 1.— 


sx. Waiver of mechanic’s lien claim— 
Form of waiver signed by mistake. |— 


PALFREY 0. Brown (1915), 31 W. i. R. 
4265 - OA 


Vol. XXXII.—Cases 8—liva 


LIMITATION OF ACTIONS. 
Part |——The Statutes of Limitation Generally. 


8. Add. Annotation :—Refd. Harnett v. Fisher, 
[1927] A. C. 578. 


15. Add. Annotations :—Apprvd. Ramdutt Ram- 
kissendass v. Sassoon E. D. & Co. (1929), 
98 L. J. P. C. 58. Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

16. Add. Citations :—[1927] 1 K. B. 269; 136 


Il. T. 7, C. A.3 affd. sub nom. BOaRD OF 
TRADE v. CAYZER, IRVINE & Co., [1927] A. C. 
610; 96L. J. K. B. 872; 1387 L. T. 419; 43 
T. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 


M.L. C. 281; 32 Com. Cas. 351, H. L. 

Add. Annotations: Consd. Ramdutt Ram- 
kissendass 7. Sassoon E. D. & Co. (1929), 98 
L. J. P.C. 58. Mentd. Hyman 7. Flyman, 
Hughes v. Hughes (1928). 139 1. T. 416. 


28. Add. Annotation :--Refd. Weld «+. Petre 
(1928), 97 L. J. Ch. 399. 

31. Add. Annotation :-—-Refd. Weld «. Petre 
(1928), 97 J.. J. Ch. 399. 

36. Add. Arnotation :---Refd. Weld v. Petre 


(1928), 97 I. J. Ch. 399 


Part Il._—Simple Contract Debts and Personal Actions. 


06. Add. Annotation :—Consd. Aylott v. West 


fam Corpn., [1927] 1 Ch. 30. 

Citation :—For ‘20 J. P. 99” read ‘90 

J P. 99.” 

Add. Annotations :—-Distd. Aylott v. West Ham 

Corpn., [1927] 1 Ch. 30. Refd. Dennerley v. 

Prestwich U. D. C. (1929), 141 I. T. 602; 

Royal Trust Co. v. A.-G. for Alberta (1929), 

46 T. L. R. 25. 

Add. Citation :-—[1927] 1 Ch. 30. 

Add. Annotations : —Refd. Dennerley r. Prest- 

wich U. D. C. (1929), 141 L. T. 602; Stevens 

v. Hampstead Borough Council, [1929] 2 

Ch. 239. 

Add. Annotation :—Refd. Mackenzie-kK en- 

nedy v. Air Council, [1927] 2 K. B. 517. 

77. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


o7. 
59. 


65. 


73. 


78. Add. Annotations :—Consd. /’e Mason (1928), 
97 L. J. Ch. 321. Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 

79. Add. Cilutions :—[{1927] 1 K. B. 269; 136 


lL. T. 7, C. Aw; affd. sub nom. BOARD OF 
"TRADE v. CAYZER, IRVINE & Co., [1927] A. ©. 
610; 96 L. J. K. B. 872; 1387 L. T. 419; 
43 T. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 
M. L. ©. 281; 32 Com. Cas. 351, H. L. 

Add. Annotations :—Refd. Ramdutt Ram- 
kissendass v. Sassoon (KE. D.) & Co. (1929), 9&8 
L. J. P. C. 58. Mentd. Hyman v. Hyman, 
Hughes ». Hughes (1928), 139 T. L. 416. 


84. Add. Annotation :---Consd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. 'T. 602. 


Add. Annotation :—Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


94. Add. Annotation :--Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


128. Add. Annotation :- -Refd. Weld v7. Petre (1928), 
97 L. J. Ch. 399. 


131a. Assault.|—To an action of assault & battery 
a plea of no assault within six years, is bad ; 
for Stat. Limitations limits it to four years, 
& the statute must be precisely, & not argu- 
mentatively pleaded.---BLACKMORE v. TIb- 
DERLEY (1705), 2 Ld. Raym. 1099; 11 Mod. 
ltep. 38; 2 Salk. 423; 6 Mod. Rep. 240; 
&8 EK. ht. 869. 


Arbitration condition precedent.|— he 
Crown requistioned appcts.’ ship under a 
charterparty, which provided that any 
dispute under the charter should be referred 
to arbn. under Arbn. Act, 1889 (c. 49). & 
which concluded as follows: ‘ & it is further 
mutually agreed that such arbn. shall be a 
condition precedent to the commencement. of 
any action at law.”’ In July, 1917, the ship 
was lost, but appcts. did not proceed to arbn. 
until Dec. 1923. The Crown contended that, 
as the arbn. was not commenced within six 
years of the loss, the claim was barred by 
Stat. Jamitations, 1623 (c. 16):—ITHeld: 


93. 








139a. 


PART I. SECT. 2, SUB-SECT. 1. 


15 i. Submission to arbitration--- 
Whether defence of limitation excluded. ] 
--In a reference to arbn. it is an implied 
term of the contract that the arbitrators 
must decide the dispute according to 
the existing law of contract, & that 
every defence which would have been 
open in a ct. of law, including limita- 
tion, can be raised unless that defence 
has been excluded by agreement. of 
the partics—Ram Durr RAMKIS- 
SENDASS 17. SASSOON F. D. & Co. (1929), 
ob L. R. Ind. App. 128.—IND. 


PART II. SECT. 2, SUB-SECT. 1. 


47 iv. -———-.J—L1tf. sued to 
recover balance on account of advances 
made to deft. pursuant to a contract 
of hypotheeation: The agreement pro- 
vided that the advances should be 
repaid on demand, & also provided for 


ee 


repayinent towards the advances by 
the sale proceeds of consignments of the 
goods hypothecated, & sent by deft. to 
pitf. in Caleutta for sale ——Held: the 
wecount was not a mutual open & 
current account, & Art. 569 of Limita- 
tion Aet (LX. of 1908) applied.—TRA 
FINANCING SYNDICATE, LTD. — v. 
CHANDRA KAMAL Brezporvuan (1929), 
I. L. R. 56 Cale. 675.- IND. 


PART II. SECT. 2, SUB-SECT. 5.—B. 





bi. Hwyhway Traffic Act, 1923 
(c. 48), ss. 43a, 54—Hffect of.j— 
CARLINO v. ZIMBLARTE, [1927] 2 


D. L. R. 945; 60 O. L. Rt. 269.—CAN. 


PART II. SECT. 2, SUB-SECT. 7. 

sa. Nole gften under AMunierpatities 
Seed Grain Act-—Failurc to observe 
conditions of Act.J—CARMICHAEL RURAL 
MUNICIPALITY v. GILBERG, [1929] 1 
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D.1. R.12t 5 [1928]3 W. WwW. n. lod. -- 
CAN. 


PART II. SECT. 2, SUB-SECT. 9.--A. 

sb. Claim for anjurious affection ~- 
Within Statute of Limitations (Nova 
Scotia), s. 2 (d).J-—MIiLLEn v. L., (1927) 
Jixch. C. R. 52.—CAN. 


PART II. SECT. 5, SUB-SECT. 1. 


134 vi. Undischaryed bankrupt.) 
-- Where a creditor, having obtained 
the leave of the Lusolvoency et.. sued an 
insolvent in an ordinary civil ct. to 
recover a debt, the adjudication being 
in foree, the former was not entitled 
in computing the period of limitation 
for the suit, to exclude the time during 
which the insolvency procecdings were 
pending. MACHANJEERI AHMED v, K. 
GOVINDA PRABHU (1928), I. L. R. 51 
Mad. 862.—IND. 
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under the arbn. clause no cause of action arose 
until the award was made, & time did not 
run until the making of the award, & the 
claim was not barred.—BOARD OF TRADE v. 
CAYZER, IRVINE & Co., [1927] A. C. 610; 
96L. J. K.B. 872; 187 L. T. 419; 43 T.L. R. 
625; 71 Sol. Jo. 560; 17 Asp. M. L. C. 281; 
32 Com. Cas. 451, H. L.; affg. S. C. 
sub nom. CAyzEn, IRVINE & Co. v. BOARD 
OF TRADE, [1927] 1 K. B. 269, C. A. 
Ane acon :—Consd. Haute Ttumkissendass v. Sassvon 
EK. D. ) & Co. ey Dine L. J. P. C. 58. Mentd. Ana: 
Hoan Hughes v. Hughes (1928), 139 L. 'T. 416 
182. Add. Annotation :—Refd. Dennerlcy v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 


193. Add. Annotation :—Mentd. Re Pinto Leite & 
Nephews, £2 p. Visconde Des Olivaes, [1929] 
1 Ch. 221. 

206. Add. Annotation :—Aa to (1) Apld. Re Mason 
(1928), 97 L. J. Ch. 321. 

210. Add. Annotation :-—-Consd. Dennerlcy v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

217. Add. Annotation :—Refd. Douglass v. Lloyds 
Bank (1929), 834 Com. Cas. 263. 

229. Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. ©. (1929), 141 L. T. 602. 

288. Add. Annotation :-—Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

250. Add. Annotation :-—-Mentd. Conquer v. Boot, 


[1928] 2 K. B. 336. 
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256. Add. Citations :—[{1927] 1 K. B. 402; 96 
L. J. K. B. 55, C. A.; affd., [1927] A. O. B73 ; 
96 L. J. K. B. 856 ; 187 L. T. 602; 91 J. P. 
175; 43 T. L. R. 567 ; 71 Sol. Jo. 470; 25 
L. G. R. 454, H. L. 
Add. Annotation :—-Consd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 


284. Add. Annotation :-—Refd. Harnett v. Fisher, 
[1927] A. C. 578. 


400a. —-— Retrospective operation. |—Above 
Act came into operation on Jan. 1, 1829 :— 
Held: an action commenced in Hilary term, 
1829, could not be maintained upon a verbal 
promise made before the passing of the Act.— 
TOWLER v. CHATTERTON (1829), 6 Bing. 258 ; 
L. & Welsb. 74; 3 Moo. & P. 619; 8 L. J. 
QO. 8. C. P. 30; 130 HE. R. 1280. 


Annotations :—Expld. Moon v. Durden (1848), 2 Exch, 22. 
Consd. R. ». Leeds & Bradford Ry. Co. (1852), 18 Q. B. 
343: Wright v. Hale (1860), 6 H. & N. 227. Refd. Paddon 
ve, Bartlett (1835), 3 Ad. & El. 884; Batchelor 7. Mid- 
dloton (1848), 6 Hare, 75; BR. ». Crewan (Inhabitants) 
(1849). 12 Jur. erie Leary ». Pattrick (1850), 14. Jur. 
932; Henshall v. Porter, 11923] 2 K. B. 193. Mentd. 
The Alexander (1811), 1 Notes of Cases, 185. 


578. Add. Annotation :—Refd. Harnett v. Fisher, 
[1927] A. C. 578. 

696. Add. Annotation :—Generally, Mentd. Sinith 
v. Wood (1928), 139 L. T. 250 


746. Add. Annotation :—Mentd, Albemarle Supply 
Co. v. Hind, [1928] 1 K. RB. 307. 





correct ’’?:—//eld : each item was a 


PART II. eee as eit 2.— 
. (8). 

147 i. Date of making.}—Where a 
promissory note is payable with interest 
on demand, Stat. Limitations begins 
to run from the date of the note.— 
IMPERIAL BANK OF CANADA ¥ SIMPSON 
(Man.), [1927] 3 W. W.R. 500. —CAN. 


PART II. SECT. 5, SUB-SECT. 2.—M. 

se. Money repayable ‘Sas 8002 as 
possible ’-—Time runs fram date of 
ability to pay.J—INGRERRETSEN — ¥. 
CIIRISTENSEN, [1927] 3 W. W. R. 135; 
37 Man. L. R. 93. —CAN. 


PART II. SECT. 5, SUB-SECT. 2.— U 

286 ii. -~- — Lroviso far compensation 
by will-—Time docs not run until death 
of employer. J—UUNTER v. THOMPSON, 
J1927]) 2 Db. L. RR. 340; 60 0. L. R. 
185.—CAN. 


PART Il. SECT. 5, SUB-SECT. 3.—A. 

sf. Statute barred claim for dumayes 
Property rendered useless by other 
causes.] --TTURGRON v. QUEBEC, a 
27y.L. R. 273; affg., 40 Que. K. B. 
453.—CAN. 


PART II. SECT. 5, SUB-SECT. 3.—B. 
f i. --.J- KERR v. ATLANTIO 
. Eon ee le Co. (1894), 25 
.R.197.- CA 
PART II. SECT. 8, SUB-SECT. 2. 
oi. -]—GANDA SINGH v. BHAG 











SINGH-BHAGWAN SINGH, MstT. BHANI 
(1926), I. L. R. 7 Lah. 403.—IND. 


PART Il. SECT. 8, SUB-SECT. 6.—A. 


409 viii. —— -}- PHUL SINGR 
v. ae (1927), I. L. R. 49 All. 801, 


—— a \_——- 


409 ix. —- —---.}-In order for a 
wriling to be sufficient to tuke a case 
out of Stat. Limitations 11 must amount 
either to an express promise to pay the 
debt or to a clear & unqualified adimiis- 
gion Of a still-subsisting liability from 
which an express promise to pay the 
debt. will be implied by law. <A con- 
ditional promise will not suitice unless 
there be proof of the fulfilment of the 
condition, but, if such proof be offered, 
a promisc either express or implied 
will be converted into an absolute one, 
& as such will support. a claim alleging 
a promise to pay on request.-—REED v. 
THIEL, [1928] 4D. L. R. 72: [1928] 2 
cae R. 115; 22 Sask. L. R. 495.— 


409 ——.}+—-MACBAIN v. MAc- 
BAIN, 11929] S.C. (Ct. of Soss.) 213.— 
SCOT. 


PART II. SECT. 8, SUB-SECT. 6.—C. 


sh. Account stated—Effect of general 
acknowledgment. j— Where a chitha con- 
tained a series of items of debt, all 
taken by deft. from pltf. with the dates 
of the loans mentioned therein, & in 
the end bore the following indorse- 
ment ‘*’ Examined the account. It is 


934 


separate debt in itself, & the indorse- 
ment was merely an acknowledgment 
of the existing debt, giving a fresh start 
to Hinitation in respect, of such items 
only as were not, at the date of indorse- 
ment, barred by limitation.—Drornas 
VEWARI v. LNDRASAN TEWARI (1929), 
J. 1. R. 8 Pat. 706.---IND. 


PART II. SECT. 8, SUB-SECT. 6.—D. 

450 xi. ——-——.]— CHAPMAN 0+ 
PAULSON ace ), [1926] 4 DL. R, 
590 —CAN 





PART II. SECT. 8, SUB-SECT. 6.— 
E. (b). 


485 ii. ——.J]--I?e Wattn ESTATE, 
[1927 | 4p. L. RR. 4403 [1927] 3 
WwW. W. RR. 1398; 37 Man. L. R. 95.-- 
CAN. 

PART II. SECT. 9, SUB-SECT. 5.—A. 

740 ii, — — —-—.}--When a ereditor 


holds two promissory notes made by 
the same debtor a payment made 
peed on account prevents Stat. 
“initations from running as against, 
the whole debt. The fact that after 
such payments equalled the amount 
due on one of the notes the creditor 
handed it over to the debtor at the 
lutter’s request after crediting to it all 
the payinents made up to that time 
cannot alter the character of ‘the pay - 
wwents as of the date when each of 
them was made.-—Woob v. RICHMOND, 
[1928] 3 W. W. Rh. 737.—CAN. 


Vol. XXXII.—Limitation of Actions. 


Cases '7538—1011. 


Part II1.—Specialties. 


758. Add. Annotations :—Consd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. Royal Trust Co. v. A.-G. for Alberta 
(1929), 46 T. L. R. 25. 


755. Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. O. (1929), 141 L. 'T. 602. 


757. Add. Annotations :—Distd. Dennerley  v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. Weld v. Petre (1928), 97 L. J. Ch. 399. 


758. Add. Annotation :—Refd. Dennerley v. Prest- 
wich GU. D. C. (1929), 141 L. T. 602. 


785a. In balance sheet.|—A balance sheet 
contained in an annual report sent by a 





Part IV—Money 


co. to its shareholders, & filed with the 
registrar of companies, & stating the total 
amount of the co.’s indebtcdness under its 
debentures for principal & interest accrued 
thereon since their issue is, although not sent 
to the debenture-holders, a sufficient acknow- 
ledgment bv the co. of its Hability under the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 42), 


s. 3.—Re ATLANTIC & Paciric Fibre 
IMPORTING & MANUFACTURING Co., BURN- 
WAM (VISCOUNT) v. ATLANTIC & PACIFIC 


FIBRE IMportTiIna & MANUFACTURING Co., 
[1928] Ch. 836; 97 L. J. Ch. 369; 140 L. T. 
18; 44 T. L. R. 702; 72 Sol. Jo. 598. 


Charged Upon or Payable out of Land 


or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


819. Add. Annotation :—Refd. 
(1928), 97 L. J. Ch. 399. 

834. Add. Annotation :—Mentd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Chari- 
table Soc. for West Jtiding of Yorkshire (1926), 
136 L. T. 60. 

848. Add. Annotation :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


878. Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 


915. Add. Annotation :— As to (1) Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 


-|—Horron v. THomMpson (1855), 25 
L. T. O. 8. 292, La. JJ. 


976. Add. Annotations :—Refd. Re Lloyd, Lloyd v. 


Weld wv. 





964a. 





Petre | 


Lloyd, [1903] 1 Ch. 385; “ewis v. McKay, 
Algate v. Vugler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 


-—----.]—-The allowance of interest upon 
a legacy charged upon rea] estate, & due 
upwards of six years, is to be calculated from 
the filing of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee.— CHAPPELL v. REES (1852), 1 De G. 
M. & G. 393; 20 L. 'T. O. S. 57; 16 Jur. 
415,417; 42 E. R. 603, L. C. 

Annotations :—-Refd. Re Lloyd, Lloyd v. Llovd, [1903] 1 Ch. 
385: Lewis v. McKay, Algate v. Vugler, Clark v. Potter 
(1924), 938 L. J. K. 1. 840. Mentd. Petre v. Petre (1853), 
1 Drew. 371. 


1011. Add. Annotalion :—Refd. He Wait, [1927] 
1 Ch. 606. 


976a. 





ee 





PART IV. SECT. 1, SUB-SECT. 1.—C. 

di. ——-.]— Re Lina (1908), 43 
N.S. R. 60: 6 E. L. R. 264.—CAN. 

q i. Receivership order.|—A re- 
ceivership order based on a Judgment 
does not become ineffective, when the 
remedy on the judgment becomes 
barred by Stat. Limitations.— WILKINS 
v. MINER (Alta.), [1927] 1 D. L. R. 
286; [1926] 3 W. W. R. 778.—-CAN. 

8j. How judgment kept alive—Re- 
mivor.j—Where a ju 1ent is about to 
become barred by Stat. Limitations, 
twelve years having nearly run, it may 
be kept alive by applying for leave to 
enter on the judgment rollas stion 
reviving the judgment & owing 
execution to be issucd thereon. Pltf.’s 
alternative is to resue on the judgment. 
—-SECURITY LUMBER Co., LTb. v. 
Kosxikz, [1924] 1 W. W. R. 548.—CAN. 


PART IV. SECT. 1, SUB-SECT, 1.—E. 


852 ii. —~—.]—A debt under a 
covenant fn a mtge. executed under 
seal is a specialty debt, & the 
poriee of limitation applicable thereto 

twelve years.—INVESTORS MoRT- 
Ga@i SECURITY Co. v. MCDONALD & 
HENRY, [1927] 1 W. W. R. 671; 21 
Sask. L. R. 409.—CAN. 

852 iii. In mortgage not under 
seal.J—An action on the personal 
covenant in a mtge., which is registered 











against land in Alberta but which is not 
under seal, is an action on a simple 
contract debt, & the period of limita- 
tion applicabjc thereto 18s six yoars.— 
SociETE BELGE 1) ENTERPRISES INDUS- 
TRIELLES IMMOSILIERES v. WEBSTER 
& MIut (Alta.);: [1928] 1 D2. R. 4605; 
23 Alta... 129, [1927] 3 W. W. R. 
817.—CAN. 


852 iv. ——.| —Where land 
subject to a mtge. is transferred.by a 
transfer which 18 not) under seal the 
transferee’s unplicd covenant with the 
mtgee. under Lund ‘Titles Act, K.S. A., 
1922, c. 133, s. 54 (1), is a simple con- 
tract, debt, even though the mtge. was 
under seal: &, therefore, the perlod 
of limitation applicable to an action 
thereon by the mtgee. is six years.— 
TRUBTS & GUARANTEE Co., LTD. 1. 
McLeop & Kuxron, {1928) 4 D. lL. R. 
784; [1928] 3 W. W. K. 205.—-CAN. 


852 v. -./—AsSHIQ HUBAIN 
», CHATARBHUT & ATMAD-ULLAH KHAN 
(1927), 1. L. R. 50 All. 328.~-IND. 


sa. Power of sale for arrears of interest 
under nuorlyaye decd- Whether extend- 
wang to repayment of princinal.|— 
JOSEPH ?. JOSEPTHT (1925), I. lL. TR. 6 
Ran. 771.---IND. 


sl. Breach of condition in mortgage 
deed.|- A simple mtge., cxecuted on 
May 1, 190%, for a term of three years, 
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contained a stipulation to the effect 
that, if the mitgor. transferred the 
mortgaged property, the mtgee. should 
be at Hberty to sue before the expiry 
of the term. On Mar. & 1911, the 
mtgor. stood surety for one A. in the 
amount of R.’s 50 & hypothecated a 
sinall share in the property covered 
by the deed of 1909. No actual notice 
of this transaction was given to the 
first mtgee. A suit) was filed on the 
migeo. of 1909, on Mar. 27, 1024, & the 
plow of limitation was set up by defts. : 
—Held: the suit wax withm time.— 
ASHIQ HUSAIN v. Ciaran & 
ABMAD-ULLAH KHAN (1927), 1. L. R 
0 All. 328.—- IND. 


PART IV. SECT. 1, SUB-SECT. 1.—H. 


sm. Money due on covenant—In 
agreement for sale.jJ—leal Property 
Limitation Act, Rt. S. M., 1913 (c. 116), 
8. 24, applies to an action on a covenant 
in an agreement for sale for payment 
of the purchase-price.—LOWERY  v. 
LAMONT (Man.), [1927] 1 D. L. KR. 669; 
[1927] 1 W. W. ht. 95.—-CAN. 


PART IV. SECT. 1, SUB-SECT. 4.-- 
B. (a). 


ki. —.J]—SERVAIS 0. Sucak, [1928] 
1D. L. I. 549; 61 0. L. R. 490 
CAN. 


——— 
e 


Cases 1029—1190a. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part V—Land or Rent. 


1029. Add. Annotation :—Refd. Palmer v. Crone, 


[1927] 1 K. B. 804. 


1030. Add. Annotation :—Generally, Mentd. Busby 
v. Avgherino, [1928] A. C. 290. 


1033. Add. Annotation :—Refd. Weld v. 


(1928), 97 L. J. Ch. 399. 


1041. Add. Annotation :—As to (1) Refd. Purnell 
v. Roche, [1927] 2 Ch. 142. 

1088. Add. Annotation :— Folld. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 

[1927] 2 K. B. 566. 


1145. Add. Annotation :—-Refd. Harnett v. Fisher, 


Tanning Co. (1920), Ltd., 


[1927] A. C. 578. 
1190a. Tenancy 


is not retrospective, 


created before 
Property Tamitation Act, 1833 (c. 27), s. 
& applies only to 


tenancies at will, created after the passing 


of the Act, or at most to such tenancies at 


Petre 


Act.|— ain Doe d. 


7; 6 W. 
290 : 


Rt. 37 ; 





PART V. SECT. 1. 


el. - — 4s against Crown.J}—An 
adverse possession of Jand in New- 
foundland for sixty years is a bur to 
the rights of the Crown, & the same hind 
of possession for seventy years will 
deprive the Crown of its right of entry 
upon those lands.—R_ ov. Kouan (1819), 
J Nild. L. Rt. 172.—NFLD. 


c ii. - Statute of Limitations 1866, 
8 9.) —PATITERSON 0. MCPHERSON 
eee 10 N.S. 1. aR. & ©.) 116.— 





oc iii. ——— When question for jury — 
Rights of plaintiff.jJ—- Don d. LYons v. 
CRAWVORD (1812), 6 O. S. 834.—-GAN, 


ce iv. Re-entry by = reqstercd 
ouner, = Where a person. has by 
uninterrupted possession of land for 
over twelve years acquired the right 
to exclusive possession thereof under 
Limitation of Actions Act, that right 
cannot be destroyed in favour of the 
registered owner mercly by the latter 
regaining possession for a period less 
than the statutory one.-—SnIRTCLIFFE 
can 11924) 1 W. W. R. 1059.— 





PART V. SECT. 8, SUB-SECT. 1.— 
B. (a) i. 


ak 27 0. L. R. 342; 40. W.N. 
359; 9 D. L. R. 735.—CAN. 


1057 vi. —-— Tenant holding over.]-— 
Dok d. CHARLES 7 COTTON (1851), 
8 U. C. R. 313.—CAN. 


1057 vii. —--.]— PIprrr v. STEVENSON 
(1913), 28 O. LL. R. 379; 4 O. WL. N 
961; 12 1. L. R. 820.— CAN. 

1057 viii. —-——.J~-Where it is found 
by the trial judge, & the evidence 
supports such finding, that, defts. & 
those under whom they claim have 
been in possession of the Jand in 
question, & excreising acts of owner- 
ship for a period of more than 20 years, 
& that pltfs. & those under whom they 
claim have been out of possession for 
& corresponding period, Stat. Liniita- 
tions bars any action by the latter 
against the foriner in respect to the 
ownership of the Jand.—Hamimax 
Power Co. v. CHRISTIE (1915), 48 
N.S. R. 264.-—-CAN, 


1057 ix. —-—.}--SouLlis 1. 


STRONG (1917), 5) N. S. FR. 
D. L. R. 778.—CAN. 


ti, ——.1-WESTERN CANADA LOAN 
cane GARRISON (1888), 16 O. R. 81.— 





ARM- 
315; 36 





t ii. -J—TOWNSHIP OF COL- 
CHESTER SourH v. ITACKETT, [1927] 4 
D. L. R. 317; 61 0. L. R. 773 affd. 
sub. nom. HACKETT v. COLCHESTER 
no MUNICIPAL CORPN., [1928] 3 
D.L. R. 107,—OCAN. 


~-——.]-- Re BELL (1871), 3 
ch. ch: 239. N. 








-]—CREIGHTON 17. 
aa ‘bie. 2nd ed. 815.—CAN. 


t -] —Held: pitf. had 
databliahed an actual, visible, unudis- 
turbed, & continuous possession of 
a town lot, of which she or her husband 
or both had been in possession since 
1891, by themselves or their tenants, 
& which had been used or cultivated 
as a garden, for more than twelve 
years: & she was entitled, under 
Impernal Real Property Limitation 
Act, 1874, to a declaration that all the 
nghts of defts. in the lot had been 
extinguished in her favour.—BRAD- 
BHAW ?. PATTERSON (1911), 18 W. L. R. 
402; 4 Sask. L. R. 208.—CAN, 


PART V. SECT. 4 eons 1.— 
. (a 
Zz i. --—— Agreement for possession 
auetna life.}—Roan . KRONSRBEILN 
(1886), 12 O. R. 197.—CAN. 


KUHN, 


——— 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) i 





Cc i. Acts done “with consent of 
owner.) —Held : the operation of Stat. 
Limitations in favour of the owner 
was not suspended.— KAULBACH 0. 
ee ee 39 N. S. R. 500. — 

——.]--CLARKE 1. oe 
get e Dole Pe TibeT & mite 
148.—CAN. 

d i. Cutting wood on upland d& grass 
on meadow.|\—Ifeld: not of very 
serious importance in establishing a 
title by occupation without more.— 
DUNCANSON v. ATWELL (1914), 14 

. L. R. 348.—CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) iv. 


1089 i. Adverse title may be acquired— 
Lana acquired for public undertaking. |}— 
A title by possession may be acquired 
as against a railway co. to land 
originally obtained we them for railway 
D .08e8.— RIE & NIAGARA Ry. Co. 
te he aalaced (1890), 17 A. R. 483.— 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xii. 


oe ee 


n i, Conflicting grants.|— 
LAWSON v. WHITMAN (1851), 1 N. S. KR. 
(1 Thom.) 208.—CAN. 

sg. Isolated acts of trespass.j- — 
SHERREN v. PEARSON (1887), 1458.C. R. 
581.--CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. ne xiii. 


Peas oy LESSER 
. R. (James) 





Yr i. 
v. IRVINE (1853). 2N. 
31.—CAN. 
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“The owner of a 


will as existed when it passed. Therefore, 
where B. became tenant at will to A. in 1817, 
& continued such tenant till 1832, when 
B. diced :—Held: 
be deemed to have accrued in 1817, but in 
1832, the statute in question having passed 
in 1833. —DorE d. Evans v. Paar (1844), 5 
Q. B. 767; 
Q. B. 153; 
114 EB. R. 1439. 

Annotations ; -—Distd. Doc d. Jukes v. 
M. & W. 39; Doe d. Dayman v. Moore a 9 rare 
555; Doe d. "Angell Vv. ‘Angell (1816), 9 Q. 328. pld 
Birmingham Canal. Navigations cercurictors v. 

Rold (1847), 11 Q. B. 127. 


the right of A. was not to 


1 Dav. & Mer. 601; 13 L. J. 
2L. T. O. S. 420; 8 Jur. 399 ; 


Sumner (1845), , : 


Refd. Comill v. Hudson (1857), 


Devine v. Holloway (1861), 14 Moo. P.C.C 
Hogan v1. Hand (1861), 14 Moo. PLC, 


C. 310. 


et ee eee 





Yr ii. -—— Tenant at unll of remainder 
—Raght of owner to enter.|—-Where a 
party was allowed to enter on a lot 
of wilderness land, with the privileze 
of cleanng & chopping a portion of it, 
but under such an arrangement as to 
the remaining portion as would make 
him a tenant at will of the whole; 
but the owner also entered from time 
to time & cut & disposed of the 
timber :~ Held: Stat. Liaitations did 
not run in favour of the tenant except 
as to the part exclusively occupied by 
him.~ Dor ’ oo nans v. Mositkn 
eet 2 Pug. 355.—CAN. 

J—M CNISH  ¥. 
(1875), 25 C. P. 290.—CAN. 


fi, ——-.]}—He LinxEr (1871), 3 Ch. 
ay abo, —CAN. 


—— 


MuUNro 


—~—.]-—COSGROVE v. CORBELL 
aéen, 14 Gr. 617.—-CAN. 


sn. No occupation by anyone for nearly 
twenty years.|—WALLBRIDGE v. GIL- 
MOUR (1872), 22 C. P. 1385.—CAN. 


so. Possession under comlitional agrce- 
ment—Narlure of owner to observe con- 
dituon.}— Bistory wv. Cox, [1928] 2 
D. L. R. 990.— CAN. 


sp. Willingness to pay renl—Adverse 
possession under order of court.|— 
GQOvPIKA RAMAN Roy v. ATAL SINGH 
(1929), 56 L. R. Ind. App. 119.—IND. 


PART V. SECT. 3, SUB-SECT. 1.—C. 


ff i. —-— Occupation of room in build- 
ingy.J—IRKDALE v. LOUDON (1908), 
408. C. R. 313. —CAN. 


PART V. SECT. 8, SUB-SECT. 3.—A. 


q i. .J—A decree against a Hindu 
<eilow in relation to her deceased 
husbund’s property is binding upon the 
reversioners although it is founded 
upon limitation; but under the 
Indian Limitation, Act, 1908, Sched. I., 
Art. 141, a suit by the reversionary 
heir for Possession of immovablo 
property of the estate, as to which no 
decree had been made against the 
widow, is not barred by hmitation if 
it is brought within twelve years of 
his cstate falling into possession, even 
though deft. has been in adverso 
possession for twelve years at the dato 
of the death of the widow as AGGO 
BAT v. UTSAVA LAL (1929), L. R. 56 
Ind. App. 267.—IND. 


r. Revad., 2 O. Ll. R. 637. 


PART V. SECT. 6. 


1247 iii. ——- As quests.)-— 
house allowed his 
sisters to reside therein & coutributed 
to their support. He paid the rent 
& taxes & executed all necessary 
repairs :—J/ield: the occupation was 

in the character of guests & not of 
acai at will & Stat. Limitations 











Vol. XXXII.—Limitation of Actions. Cases 1284—1568a. 


1284. Add. Annotation :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


1286a. -}—-PURNELL v. ROCHE, No. 1369a, 
post. 

1298. Add. Annotation :—Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


1310. Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 


1353a. Not by possession by permission of 
mortgagee.|— HAL. Dok d. SunTEES (1822), 
5 B. & Ald. 687; 1 Dow. & Ry. K. B. 340; 
106 E. R. 1342. 


Annotations :—Refd. Doe d. Corby ». Branston (1835), 4 
L. J. K. B. 166; Heath v. Pugh (1881), 6 Q. B. i ey 


1369a. —-— —— Subsequent disability of mort- 
gagee.|—In 1902 freehold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
mtgee. became, & thenceforward continued 
to be, of unsound mind. ‘The last payment 
In respect of interest before the date-on which 
the mtgee. became of unsound mind was 
made on Jan. 30, 1907. In Mar. 1907, the 
husband of the mtgec. accepted, on behalf 
of the mtgce., a further payment on account 
of interest. Since that payment no further 











1494. Add. Annotation: 


payment of interest was made. On a 
summons for foreclosure issued in 1926 by 
the mtgee.:—Held: (1) the right to com- 
mence proceedings first accrued, at the 
latest, at the date fixed for the redemption 
of the mtge., which was a date earlier than 
that on which the mtgee. became of unsound 
mind; (2) the foreclosure proceedings must 
be dismissed, inasmuch as, in view of the 
express words of Real Property Limitation 
Act, 1837 (c. 28), a disability beginning after 
the date when the right to bring the action 
first accrued, or must be deemed to have first 
accrued, would not entitle the mtgee. to the 
protection given by Real Property Limitation 
Act, 1874 (c. 57), s. 3..-—PURNELL v. ROCHE, 
[1927] 2 Ch. 142; 96 L. J. Ch. 484; 187 
L. T. 407; 71 Sol. Jo. 452. 


1385. Add. Annotation :—Refd. Purnell v. Roche, 


[1927] 2 Ch. 142. 


1436. Add. Annotation :---Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


Mentd. Re Spencer & 
ITauser’s Contract, [1928] Ch. 598. 


Part VI.—Actions against Trustees. 


1532. Add. Annotation :—Consd. Irish Catholic 
Church Property Insce. v. I. R. Comrs. (1918), 
12 Tax Cas. 13. 


1548. Add. Amnnolation :—Refd. Windsor Steam 
Joal Co. (1901), Ltd., [1928] Ch. 609. 


1551. Add. Annotation :---Consd. Irish Catholic 


Church Property Insce. v. I. R. Comrs. (1918), | 


12 Tax Cas. 13. 


1568a. -- — ——~—.] —-Testatrix, who died in 
1890, gave her residuary real & personal 





estate to two persons whom she appointed 
her exors. upon trust for sale & conversion, 
& out of the proceeds to set aside £2,000 upon 
trust to pay the income to J.. during widow- 
hood &, after J..’s death or marriage, to fall 
into residue & subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 


did not run as against the owner.— 
oes v. PEAKIN, [1895] 21. 1. 359. — 


PART V. Pea are ores 1.— 
. (a). 

1350 iii. —---.]— Dor d. McGREGOR 
” HAWKE, Dor d. McGREGOR v. Crow 
(1837), 5 O. S. 496.—CAN. 

1350 iv. 6 Will. 4, c. 43, 8s. 2.J— 
DOK d. CHIPMAN v. DEVEBER (1854), 
8 N. B. R. (3 All.) 23.—CAN. 

_ 1850 v. Real Pronerty Lamita- 
tion Act, R. S. M., c. 89.]--STOVER v. 
See ONY (1895), 10 Man. L. R. 322. 














sq. Assignment under Insolvent Act, 
1875.}—CouRT v. WaLsu (1883), 9 
A. RR. 294.—CAN. 

sy. light of equilable mortyagee to re- 
cover—Notwithstanding personal remedy 
barred.|—~Re CONLAN’S ESTATE (1892), 
29 L. Rk, Ir. 199.— IR. 


PART V. SECT. 12, SUB-SECT. 1.-- 
A. (b) i. 

st. Recovery of judgment in action of 
evectment within twenty years before suct 
fur foreclosure.|—Held: Stat. Limita- 
tions was prevented from operating 
except from the judgment.—MCKEEN 
Gancoo (circa 1873), R. E. D. (21.— 


PART V. SECT. 12, SUB-SECT. 1.—C. 


d i. Not possession by lessee of 
mortgagor. |——Re .SHANTZ & HALLMAN, 
[1927] 3 D. L. R. 658; 60 0. L. R. 





543; affd. sub. nam. Mopern REALTY 
Co. 7. SHANTZ, [1928] 2D. L. 1. 705; 
[1928] S.C. 1. 213.—CAN. 


PART V. mais a SUB-SECT. 2— 
. (&). 

1398 i. kntry by mortgagec.) -—- 
DEDPFORD v. BOULTON (1878), 25 Gr. 
561.—CAN. 

1398 ii. Twenty years’ delay after 
decree for redemption.J—INe LESLIE 
(1893), 23 O. R. 143.—-CAN, 


sv. Sale by mortgagee—Whether 
remainderman barred.|— When a mtgee. 
has transferred possession of the mtged. 
property for a valuable considcration, 
a suit to redeem by « plitf. who at the 
date when the mtgee. transferred 
possession had a contingent interest in 
remainder in the property 18 governed 
by Art. 140 & not by Art. 154 of 
Indian Limitation Act, 1908, the suit 
consequently is not barred, if it is 
brought within twelve ycars from the 
date when pltf.’s cstute falls into 
possession, even though it is brought, 
more than twelve years after the date 
of the transfer under which deft. 
claims.—SKINNER 1. NAUNIHAL SINGH 
(1929), L. R. 56 Ind. App. 192.—IND. 








PART V. SECT. 12, SUB-SECT. 2.—B. 


1483 v. -——.]— Where of five tenants 
in common of @ farm, three acquired 
a title against the other two by virtue 
of the Statute of Limitations :— 
Held: that the title so acquired by the 
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three tenants in conumon was a joint 
tenuncy of the two-fifths, & they were 
then tenants in common of their 
original three-fifths, & jJomt tenants 
of the two-fifths so acquired.—Re 
LIVINGSTONE (1901), 21 C. L. T. 5213 
20. L. It. 381.—CAN. 





PART V. SECT. 16. 


c i, ——.]- -CooKk ». Cook (1915), 
8 W. W. QR. 506.—CAN. 


PART VI. SECT. 1, SUB-SECT. 1.—D. 


1571 i. Interest in possession— Date 
of breach of trust.|—CoucH v. WESTERN 
Trust Co., [1925] 3 D. Tn R. 1117; 
{1925] 2 W. W. RR. 678.—CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 


sa. Payment unto Treasury by trustee 
company——Order of court for payment 
oul.}—Where money has been paid 
into the Treasury pursuant to National 
Trustees, Kxecutors & Agency Co. of 
Australasia Tamited Act, 8. 19, the 
power conferred by 8. 20 of the Act. 
on the Supreme Ct. or a Judge thereof 
to order payment out. to a claimant 
is, subject to the specified exceptions, 
limited to the perlod of six years after 
such payruent in, whatever procedure 
is adopted.— NELSON v. THE NATIONAL 
TRUSTEES, Execturrors & AGENOY Co. 
OF AUSTRALASIA, LYp., He G1BBS, [1928 ] 
V. L.M~. 3843 [1928] Argus L. R. 243. 
—AUS. 


Cases 1568a—1818. 


who were dead, claiming a declaration that 
certain sums of Consols & bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that these sums should be replaced. 
Defts. alleged that these sums had been 
expended in 1894 in satisfying liabilities of 
testatrix, & pleaded the appropriate statute 
of limitation. The exors. had set aside sums 
to answer the £2,000 legacy in part, & on 
l..’8 death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1804, the statute of limitation 
afforded a good defence except in regard to 
the share of the £2,000 legacy, which only 
fell into possession in 1916:—Held: (1) as 
the claim was against exors. holding on 
express trusts, if was not a claim to recover 
a legacy within Real Property Limitation 
Act, 1874 (c. 57), s. 8, & the statute of 
limitation applicable was ‘Trustee Act, 1888 
(c. 59), s. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years ; (2) the payments 
relied on, being payments in respect of the 
part of testatrix’s estate accounted for, did 
not constitute an acknowledgment of lability 
in regard to that part which the exors. were 
said to have misapplied; (3) the statute 


| 1588a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


afforded a good defence in regard to the share 
of the £2,000 legacy also.—Re OLIVER, 
THEOBALD v. OLIVER, [1927] 2 Ch. 328; 96 
a Ch. 496; 187 LL. T. 788; 71 Sol. Jo. 
1584a. Misapplication of fund—-Payments 
in respect of sum accounted for. ]|—Re OLIVER, 
THEOBALD v. OLIVER, No. 1568a, ante. 


.|—-Stat. Limitations cannot be pleaded 
by trustees, in answer to a charge of breach 
of trust, to defend them from the conse- 
quences of neglecting their duty in having 
sold an estate charged with the payment of 
a sum of money, without satisfying that 
demand.—MILNES v. CowLEY (1817), 4 
Price, 103; 146 HK. R. 408; subsequent pro- 
ceedings (1820), 8 Price, 620. 

1636. Add. Annotation :—Refd. Douglass v. Lioyds 
Bank (1929), 34 Com. Cas. 263. 

1651. Add. Annotation :—Apld. Re 
{1927] 1 Ch. 410. 

1653. Add. Annotation :—Refd. Weld v. 
(1928), 97 L. J. Ch. 399. 

1665. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


1674. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


18677. Add. Annotation :—As to (1) Refd. Ke Mason 
(1928), 97 L. J. Ch. 821, 








A Debtor, 
Petre 


Part VIl._—Equity and the Statutes of Limitation. 


1687. Add. Armnotation :— As lo (2) Refd. Weld v. 
Petre (1928), 97 .. J. Ch. 399. 

1709. Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 1. J. Ch. 399 

1709a. —-—— ——- -— .|---In 1900 W. mortgaged 
shares to J... to secure a loan with interest. 
Ll... received dividends to clear the interest 
up to 1908, when they ceased & the shares 
became of practically no value, J. retaining 
them, but without foreclosing. In 1916 & 
thereafter the value of the shares increased 
enomnously, & such large dividends were 
paid that By 1921 IL. had received sufficient 
to pay off the capital of the loan & all interest 
in arrear. He died in 1923. Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a summons claiming 
redemption, & also repayment of the excess 
of the amount of dividends received by L. 
or his exors. over & above the amount due 
under the mtge. :—Held: (1) equity ought 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, the 


security were still available, & the position 
of the mtgee. had not been altered to his 
prejudice by the delay ; (2) the limit of twelve 


years applicable by Real Property Limitation 


Act, 1874 (c. 57), in the case of a mtge. of 
realty would not, by equitable principles, 
be extended so as to support a plea of delay 
& laches & be made applicable to a wtge. of 
personalty.— WELD v. PETRE, [1929] 1 Ch. 
38; 97 L. J. Ch. 399; 139 L. T. 596; 44 
T. L. R. 739; 72 Sol. Jo. 569, C. A. 


1758. Add. Annotation :—-Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


1761. Add. Annotation :—Consd. Re Mason (1928), 
97 L. J. Ch. 321. 


1761a. .}—Circumstances (see DESCENT, 
No. 336a, ante), in which :—Held : suppliants’ 
petition was barred by Stat. Limitations, 1623 
(c. 16).—Re Mason, [1929] 1 Ch. 13 97 
L. J.Ch. 321; 189 L. T. 477; 44T.L.R. 603; 
72 Sol. Jo. 545, C. A. 








Part VIll_—Fraud and the Statutes of Limitation. 


1791. Add. Annotation :-—-Mentd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1795. Add. Annotations :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610; Ramdutt 


PART VIII. SECT. 1, SUB-SEOT. 2.—B. version—-From first intimation of person 
in possession.|-—-PUGH wv. 


Q2R 


se. When time beyins to run—Con- 


Ramkissendass v. Sassoon E. D. & Co. (1929), 
98 L. J. P. C. 58. 

1813. Add. Annotation :—Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 


| SEN. (1928), L. R. 56, Ind. App. 93.— 
ASHUTOSH IND. 


Vol. XXXII.— Limitation of Actions. 


Cases 1837a—2016. 


Part IX.—Penal Actions and Other Proceedings. 


1837a. 
to the 





Part XIl——Pleading 


1948. Add. Annotation :-—Apld. Cheang Thye Phin 
v. Lam Kin Sang, [1929] A. C. 670. 


Annotation :—Distd. 


1969. Add. 
[1928] Ch. 223. 


1975. Add. Annotation :—Consd. Lowe v. Bentley 


(1928), 44 T. L. R. 388. 


1976a. Counterclaim need not be barred when 
Stat. Limitations 1623 (c. 
16), s. 3, bars a counterclaim on a cause of 
action which arose more than six years before 





action brought. ] 


~ ae mn eee 


PART IX. SECT. 1, SUB-SECT. 2. 

1888i. Who is ‘ party grieved ”’— 
Provincial Treasurer of Alberta.J|—N. vr. 
CANADIAN NORTHERN Ry. Co., [1923] 
A.C.714;: 93L.3.P.C.18; 39T.L. R. 
691.—CAN. 


PART XI. SECT. 1, SUB-SECT. 3. 


se. Writ out of time—Acceptance of 
service.|;—When a solr. has accepted 
service of a writ which was issued 
more than twelve months prior to the 
date of the acceptance of service & 
which has not been renewed by order, 
the claim of pltf. cannot) be affected 
by the fact that the period limited 
by Stat. Limitations has run between 
the date of the issue of the writ & 
the dute of the acceptance of service.— 
MORRISON ¥. BENTALT (NO. 2), [1928] 
3 W. W. R. 663.—CAN. 


PART XI. sscche 2, SUB-SECT. 1.-~ 


d i, ——— Reservation of rights under 
statute.|—In an action against defts. 
as makers of a promissory note defts. 
disclaimed personal liability on the 
rround that the note in question was 
givon by them as trustees of school 
section 44, that the money was obtained 
& used by them for school purposes, 
that pltf. was aware of the facts & 





-|—When a statute gives a penalty 

ing & to the informer, & the informer 
does not sue within the year the King may 
sue for the whole penalty at any time within 


Re Wheater, 





two years.—R. v. FRANKLIN (1704), 6 Mod. 
Rep. 220; 2 Ld. Raym. 1038; 3 Salk. 351 ; 
87 I. . 971. 

-Mentd. 8. v. Strone (1757), 1 Burr. 251. 


and Practice. 


the delivery of the counterclaim, though less 
than six years before the issue of fhe writ in 
the action. 
TT. 1. RR. 88s ; 
1977. Add. Annotation : —Refd. Lowe v. Bentley 


Lown v. BENTLEY (1928), 44 
72 Sol. Jo. 2514. 


(19238), dt PT. 1. Tt. 388, 


2016. Add. 


2002. Add. Annolation :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

Annotation :—- Refd. 

Pollak, [1927] A. ©. 732. 


Campbell vu. 





that at the timo of uction biought Held: the evidence was such that the 


defts. had ceased to he trustecs for 

the section :—J/eld : an order allowed, 

adding as parties the trustees of school 

section 44, should have been made only 

upon terms reserving defts.’ rights 

under Stat. Limitations. — DOUGLAS 
. RAwpINg, [1928) t D. L. R. 463, 59 
.sS. &. 519.—CAN. 


PART XI. SECT. 7. 


sw. Pert fucias—Sale under —Pro- 
perty bought in by defendant—Clarm 
not revived.|—JONES v. HUTTON (1853), 
11 U. C. R. 554.—CAN. 


PART XII. SECT. 2. 


-]—PULSIFER v. KING, [1926 
L. R.1006; 58 N.S. RK. 412.— 








ri. 
1 4. 
CAN. 

PART XII. SECT. 3. 

1998 iii. ---—- ——.] -In an action 
for trespass & conversion alleged to 
have been comnutted between eertaim 
dates by entering upon pltf.’s land & 
cutting tamber thereon, the combined 
eftect. of the statemont of clam & of 
Stat. Limitations was to contine pllf.'p 
right of redress to wrongs conunitted 
within the last seven months of the 
period alleged. The jury returned a 
general verdict in favour of pltl. :— 
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yury could not reasonably have found 
that) a wrong had been committed 
Within the period within which it 
must have been conuiutted in order 
for pltf to  sueceed -- Hugues a, 
BRBAN LUMBER Co., [19251 1 I. TL. TR. 
JI; [1925], 1 WOW. R385, 389 2B OG. Th. 
132.—CAN. 

1998 iv. - .) - Deft. signed 
au authorisation fo pltf. to make use 
of hus name as next friend ma an action 
against him for damages, & so became 
hable to pitt. for his account for legad 
services, UnTess there was an agreement 
to the contrary. Deft. & has mother 
swore that there wus such an agree- 


ment, & the trial jgudgo found 
ugamst deft.:  ffeld: on appeal, 1t 


stilt remuamed tor pitt. to prove that 
his cause of action arose within six 
years, or, otherwise, that 1t was kept 
alive by payment, & the burden was 
not upon deft) to prove w negative, &, 
there being clear proof that the cause 
of action did not arise within six years, 
deft.’s appeal must be allowed.— 
FULLERTON ©. BLBNKHORN, [1928] I 
Do. R. 1095 SONS SR. A9d. - CAN, 


PART XII. SECT. 4. 


2005 ix. -—CunrIS rr. HARRIS, 
[1928] 4 D. L. R. 317.- -CAN, 








Cases 5—10a. ENGLISH AND EmMprre Digest SUPPLEMENT. 


LITERARY AND SCIENTIFIC INSTITUTIONS. 


Part |.—Definitions and Nature. 


5. Add. Annotation :—Refd. Midland Counties Institution of Engineers v. I. R. Comrs. (1928) 
14 Tax Cas. 285. 


Part I1.—Property. 


10a. Power to purchase—Statuary-——Construction LEIGHTON v. HUGHES & A.-G. (1889),5 T. L. R. 
of Chantrey bequest. |—Re CTANTREY’sS WILL, 554, C. A. 


940 


PART 1. SECT. 2. 


sa. Registration—Refusal of registrar 
to assue certificate—Mandamus.| —On 
appeal from the refusal of a preroga- 
tive writ. of mandamus directed to the 
registrar of cos. compelling him = to 
issue a cortificate under Savings & 
Loan Association Act, 1927, c. 62, 
s. 80, to enable applt. to continue in 
business as an assocn. with guaranteed 


LOAN SOCIETIES. 


shares :—Held ; the conditions which, | 


under s. 80, had to be fulfilled before 
the certificate could be obtained had 
not been eomplied with, & — the 
certificate & the writ of miuandamus bad 
been rightly refused Re PIONEER 
Savinds & LOAN Soc. & Fle REGISTRAR 
OF CovVPpANtes, [1928] 1 DD. U. BR. 8380; 
[i928] 1 WLW. TR. 3613 39 B.C. rR. 372. 
CA 
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sb. Membership -Whether question 
for arlntration.}- Savings Loan 
Associations Act, 1926-27, c. 62, s. 20, 
does not) remit) to arbitration the 
question whether a person is or is not 
a member.—FURNESS v. GUARANTEE 
SAVINGS & Loan Assoen, [1928], 
3 ale R175; (loes] 2W. WwW. RR, 3387. 


Cases 1—77a. 


27a. 


27b. - 


ENGLISH AND Empire Diarest SuPPLEMENT. 


LOCAL GOVERNMENT. 
Part 1—The Ministry of Health. 


Add. Annotation :-—Distd. A.-G. v. Sunderland | 5. 


Corpn. (1929), 46 T. J. R. 10. 


Add. Annotation :—Distd. A.-G. v. Sunder- 


land Corpn. (1929), 46 T. L. R. 10. 


Part I1——Local Authorities generally. 





--—_——.]|—-Pltf. sued deft. for a £50 
penalty for acting as a comr. in the execution 
of a local Act without being qualified. 
Deft. proved that he was qualified in the 
particular manner specified by the Act, 
but did not prove that he had taken & 
subscribed the oath :—IIeld: a verdict was 
properly found for deft., since he was sued 
as acting as a comr. without being qualified, 
& not for acting as a comr. without having 
taken & tgs gee the oath.—-Turrprmn v. 
NEWTON (1853), 14 CG. B. 114; 2C. L. R. 85 ; 
22 L. T. OLS. 03; 17 J.P. 824; 2 W. RK. 
363 139 1. R. 48. 


—- -]}—A member of a local board, 
‘eho having been concerned in a contract 
by the board has thereupon ceased to be such 
member by force of P. H. Act, 1875, Sched. LI. 
r. 64, is @ person disabled from acting as a 
member by a provision of the Act within 

70, & if afterwards he does so act, he is 
liable to a penalty of £50.—FLETCHER »v. 
Hupson (1881), 7 Q. B. D. 611; 51 L. J. 
Q. B. 48 : a T. 125; 46 J. P. 372; 30 





Avistate: _—Apld. R. v. ound: [1906] 2 K. B. 292. 


39. 


48a. 


49. 
50. 


52a. 


54. 


60. 


Charge of rates under.J)—Ear 
TRAMWAY ELECTRICITY 
(N. B.), [1927] 3 D. I. R. 1112.—CAN, 


Add. Annotation :—Refd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 


-——- - Increase to meet cost of living- -Whether 
war bonus. —Construction of local super- 
annuation Act.| The ct. held that increases 
in remuneration granted during the war 
to an employee to meet the increased cost 
of living were not, for the purpose of a local 
superannuation Act, “war bonuses granted 
as such.”’—-CANNON v. SOUTHWARK BOROUGH 
CouNcIL (1929), 45 T. L. R. 408. 


Add. Annotation : —Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 
Add. Annotation :—Refd. Brown v. Dagen- 


ham Urban Council, [1929] 1 K. B. 737. 
After dismissal—Remuneration 
accrued due.| - Brown v. DAGENHAM URBAN 
COUNCIL, No. 2] 2a, post. 

Add. Annotation :—Consd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

Add. Annotation :—Refd. A.-G. vu. Still (1927), 
44 T. L. BR. 102. 


eee we ree 





PART II. SECT. 4. 


Contract for public utilitics— 
- MONCTON 
Gas Co. 


MINISTRATION & 


68. 


69a. 


17a. 


PART II. SECT. 5, SUB-SECT. 1.—A. 


sb. Right to acquire— Under Ordinance 
4, 1926.]-—Ordinance 4, 1926, does not 
expressly or impliedly authorise a 
Health Board to aequire immovable 
property. ~— MAYVILLE 
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LOUCAL 
HEALTH BOARD 1. 


Add. Annotation :—Refd. R. ». North Wor- 
cestershire Assessment Committee, Ea p. 
Ladley, [1929] 2 K. B. 397. 


Resolutions contravening Trade Disputes & 
Trade Unions Act, 1927 (c. 22)—Duty of 
local authority.|—Prior to above Act various 
committees of a local authority passed 
resolutions, which were confirmed by the 
council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By above Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in employ- 
ment, of any person that he should or should 
not be a member of a trade union; & that 
any such condition should be void. Shortly 
after the passing of above Act instructions 
were given by a committee that only men 
belonging to a specified trade union should 
be employed in respect of certain casual 
labour; & an employce, who was dismissed 
accordingly, obtained a declaration in the 
county court that his dismissal was illegal. 
A. member of the council thereupon brought 
forward a motion having for its object that. 
instructions should be given that the resolu- 
tions of the committees should cease to be 
operative ; but the motion was defeated :— 
fleld: in the circumstances the ct. should 
declare that. it was not lawful for the local 
authority to require any person, as a condition 
of employment or continuance in employ- 
ment, to become or to be a member of a trade 
union ; Semble: it was not obligatory on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittees were no longer to have effect.—A.-G. 
v. BIRKENHEAD CORPN. (1928), 93 J. P. 33; 
27 L. G. R. 192. 


——— Audit (Local Authorities) Act, 1927 (c. 31) 
—Appeal to Minister of Health—Discretion 
of Minister as to costs.|—The Div. Ct. having 
allowed an appeal on a case stated by the 
Minister of Health under above Act, raising 
the question whether or not resp., a district 
auditor, had rightly disallowed certain sums 
paid by applts., a local education authority, 
for paving the playgrounds of two non- 
Rh. 


GIELINK (1928), 49 N. Ih. 148.— 
S. AF. 


PART II. SECT. 6. 
53 i. Duration of officc—42 Vict. c. 1, 
66. Ly UBTTENEE v. DILLON (1885), 


AD- 8 
J8 N.S. R. (6 R. & G.) 146.—CA 


Vol. XXXII. ---Local Government. 


provided schools :—Held: (1) on the con- 
struction of the provisions of sect. 2 of above 
Act, the questions of applts.’ costs of the 
appeal & of resp.’s right to be paid his costs 
of the appeal out of the funds of applts., 
were in the discretion of the Minister of 
Health ; (2) on the construction of these 
provisions, the ct. had power to grant resp. 
leave to appeal from its decision to the Ct. 
of Appeal.— LANCASTER (COUNTY PALATINE) 
CouNcIL v. Crowy¥ (No. 2), [1929] 1 K. B. 
604; 981. J. K. B. 858; 140 1. T. p. 560; 
93 J. P. p. 40; 45 T. L. R. p. 178; 27 
L. G. R. p. 102, D. C. 


Annotation :— Refd. Stoke Newington Borough Council r. 
Richards (1929), 45 T. . R. 650. 


T7d. 


81. 


83. 


84. 


191. 
196. 
210. 


212a. 


PART II. SECT. 9, SUB-SECT. 1. 

_ 8a. Debentures— Priority— Debentures 
issued by Lethbridge Northern Irriga- 
tion District.}—HOME INVESTMENT & 
SAVINGS 


_ 





———- Appeal to Court of Appeal—-Power 
of Divisional Court to grant leave.|-—LAN- 
CASTER (COUNTY PALATINE) COUNCIL v. 
JROWE (No. 2), No. 77a, ante. 


Add. Annotation :---Apld. A.-G. v. London 
& Home Counties Joint Mlectricity Authority. 
{1929] 1 Ch. 5138. 


Add. Annotations :-—-Apld. Woolwich Corpn. 
v. Koberts (1927), 96 L. J. K. B. 757. Consd. 
Brown v. Dagenham Urban J)istmet Council, 
[1929] 1 K. B. 737. Distd. Field v. Poplar 
Yorpn., [1929] 1 K. B. 750. Refd. R. ~. 
Grain, Lr p. Wandsworth Grdns., [1927] 
96 L. J. K. B. 563; RK. v. Health Minister, 
Ex p. Dore, |1927] 1 Kk. B. 765. 

Add. Citations :—affd. (1927), 25 L. G. R. 
347; sub nom. WooLwicH BoroucH COUNCLL 


v. RosErts, 91 J. P. 121; 43 T LL. R. 576; 
71 Sol. Jo. 488, H. LL. 


Cases 77a— 


Add. Annotation :—As to (1) Consd. Clarke v. 
Epsom R. D. C., [1929] 1 Ch. 287. 


99. Add. Annotation :—Consd. Scammell v. Attlee. 


[1920] 1 K. B. 419. 


105a. ——— Action on contract—Statutory require- 


ments not fulfilled.|-—Pltf., clerk to comrs. 
of a local lighting & watching Act, drew up 
a contract to be executed by defts., who had 
accepted a tender for work to be done 
according to certain proposals of the comrs., 
one of which was that the contract should 
be prepared by the solr. to the comrs., at the 
expense of the contractors. Defts.. as con- 
tractors, offered to execute the contract, 
but) refused to pay pltf. his charges for 
drawing it up, on the ground that they were 
unreasonable. By the local Act the contract. 
on the part of the comrs., was required to 
be signed by five or more of them, whieh 
was not done, &, by the metropolitan general 
paving Act, the comrs. are entitled to sue 
or be sued in the name of their clerk :— 
Held: pitf. could not sue defts. for refusing 
to execute the contract. in his capacity of 
clerk, as the contract) on the part of the 
comyrs. had not been signed hy five or more 
of them, when tendered to defts., as required 
by the loeal Act. & as the charges made by 
pltf, on detts. for preparing the contract 
were due to him im his individual character, 
& not as clerk to the comrs.—CURLING 1. 
JOTINSON (1833), 10 Bing. 89: 38 Moo. & S. 
496; 2L. 0.0. PL 2645 18) I. R. 839. 


110. Add. Annotation :—As to (1) Refd. Crediton 


Gas Co. v. Crediton U. ©., [1928] Ch. 447, 


Part V.—The Urban District. 


Add. Annotation :-—-Refd. A.-G. v. 
Corpn., [1929] 2 Ch. 291. 

Add. Citations :—{1927] 1 Ch. 
L. J. Ch. 38; 136 L. T. 235. 


Add. Annotation :—Consd. Brown v. Dagen- 
ham Urban Council, [J929] 1 K. RB. 737. 


-|—(1) Under P. H. Act, 
1875, s. 189, an urban district council have 
power to remove their clerk from his office 
at pleasure & without cause or notice, & this 
power cannot be negatived or impaired by 
any provision as to notice to be given to 
terminate the employment in any contract 
of service entered into between the parties. 
(2) The clerk can maintain an action against 


128; 96 





—_ awe 





made of 
CATHERINES 


O.L. lt. 301. 


ASSOON. v. LETHBRIDGE 


NORTHERN COLONISATION MANAGER, 


ae iD lm lh. 

WW . . R. 1 > 22 Alta. L. R. 338.-—CAN, 
se. 

secumty—Iights of holder.J—Held : the 

debentures of 

issued & place 


437; [1927] 1 





0 i. 
—--— To be held as collateral 
Itf. municipal corpn. during 


received, 
in the lands of deft. 


Leeds | 


ulnnotation 
he 
7), 


220. Add. Annotation :- Generally, 


security.—S'r. 
v. Hypro- 
COMMIBSION OF 


collateral 

CORPN. 
HLecrkIg POWER 
ONTARIO, [1928] 3 DD. I. RR. 2005 62 
CAN. 


PART II. SECT. 9, SUB-SECT. 2. 


Right to vvestigale payments 
made prior to period under audit.| - 
A clerk of «a rural district council 
period 
Mar. 1, 1920, to Sept. 30, 1925, a bonus 


the council for salary accrued due to him at 
the time of his removal from office.—-KROWN 
v. DAGENHAM URBAN COUNCIL, [L929] 1 
kK. B. 7387: 98 L. J. RK. B. 565; 140 
L. T. 615; 938.5. P. 1473 15 T. 1. WR. 281; 
73 Sol. Jo. 1445 27 L. G. R. 225. 

-—Distd. Fiddd rv. Poplar Corpn.. (1989) PK. B. 


Refd. R. vw. 
Grain, Aa p. Wandsworth Grdns., [1927] 1 
Kk. 1. 540. 


230. Add. Citations :--{\927) 1 K. B. 765; 96 


L. J. K. B. 3223 137 L. T. 380; 91 J. P. 455 
A3'T. LR. 268 5 71 Sol. Jo. 160; 25 1.G. lh. 
166. 


In Nov. 1925, B.. an auditor of the said 
| Department, commenced his audit. of 
' the council’s accounts for the two half- 

years ending respectively Mar. 31, & 

Sept. 30, 19245. He imformed the 

clerk that the legality of the payment. 

of the bonus had been questioned in 
the Ministry of Local Govt. by reason 
of the clerk’s claim for Ruperannuation ; 

—Hild B. hud jurisdiction to investi- 

gate payinents made prior to the period 

uuder audit. — Warsn ov. Locan 

GOVERNMENT & PUBLIG HEALTH 


from 


commission were by Hydro-Klectric 
Railway Act, 1914, 4 Geo. V. ¢. 31, 
8. 11 (2), to be held by the comurnission 
u8 collateral security to the coi- 
mission’s own bonds issued under 
sect. 6. This statutory duty was not 
interfered with by the subsequent 
legislation. Holding the debentures 
as collateral security implied inaking 
that use of them which was in practice 


in addition to bis salary, & this bonus, 
he contended, had been duly granted 
to him. During that period the pay- 
ments made to him were entered in the 
expenditure book & subnutted to 
various inspectors of the Local Govt. 
Department, who passed them as 
correct, & such payments up to Oct. 
1924, were audited by auditors of the 
said Department & certified as correct. 


943 


MINIRTER, {I0Z9] 1. RR. 3877.— IR. 


PART II. SECT. 10. 

sf. Rtefercnee to arbitration —Under 
12 d* 13 Geo. 5, ¢. 140 (Out.) -—Arbitra- 
tors not entitled to submit questions for 
oprmon of court ercept wpon matters of 
law.) Re ownsnre or York & 
Townsitir or Nortu York (1925), 57 
0. du. Jt. 644.-—CAN. 


Cases 282—759. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Part VIl.-—The Borough. 


282. Add. Annotation :—Refd. Brown v. Dagen- 
ham Urban Council (1929), 98 L. J. K. B. 


565. 


803. Add. Annotation :—Refd. St. Nicholas Acons 
v. 1. 0. C., [1928] A. C. 469. 

Add. Annotation :—-Distd. R. v. Transport 
Minister, Ea p. H.C. Motor Works, [1927] 2 


350. 


K. B. 401. 


508a. Senior sanitary 
Reduction — Conditions 





borough council reduced the salary of the 


senior sanitary inspector. 


dismissed him nor had he resigned, & he 


did not consent to the 


council did not obtain the unconditional 
consent of the Minister of Health to the 
reduction :—Held : the council had no power 
FIELD v. POPLAR 


to make the reduction.— 


Corpn., [1029] 1 K. B. 750 ; 
691; 93 


575; 140 L. T. 


te eee 


370. 


550. Add. Annotation :—Refd. 

Corpn., [1929] 2 Ch. 291. 
pape vement of navigation.|—The 
of N. 
the expense of the borough fund a bill in 





557a. 
corpn. 


T. L. R. 333 ; 


73 Sol. Jo. 168; 27L. G. R. 


A.-G. v. Leeds 


restrained from soliciting, at 


Parliament to enable them to improve the 


precedent.|— A 18 L. '. 


They had not 


The (1853), | 


Kay, 268. 


reduction. 


98 L. J. K. B. 
J. VP. 157; 45 


navigation of the river W.—A.-G. v. Nor- 
WICH CORPORATION (1851), 21 L. J. Ch. 139 ; 
O. S. 
ceedings (1848), 16 Sim. 225. 


Annotations :—-Consd. Munt v. Shrewsbury & Chester Ry. 
Co. eal: tee rk 1; 
af 5 


58, L. JJ.; previous pro- 


pld. A.-G. v. Plymouth Corpn. 
Retd. A.-G. v. Wigun Corpn. (1854), 


569. Add. Annotation :—Mentd. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

662. Add. Annotation :—Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 


Part Xil.—-The County. 


699. 


718. Add. Annotation :—-Apld. A.-G. 7. London & 


PART VII. SECT. 2, SUB-SECT. 1.—A. 


sg. Jurisdiction—When court may 
interfere.J—A municipal council is oa 
legislative body having a limited & 
delegated yurisdiction. When it has 
acted within its jurisdiction, the ct. 
cannot interfere ; the Justness or fair- 
ness of its action cannot be questioned 
by the et. When it goes beyond its 
jurisdiction, or when it is shown that 
members of the counell are corruptly 
necking to advance, by  inunicipal 
legislation, their own ‘ends, or those of 
some favoured individual, the ct. may 
interfere.— Re Howarp & TORONTO 
Corpn., Re SWEET & TORONTO CORPN., 
(1928) 1 D. L. Tt. 952; 61 0. L. il. 
563. ~~CAN. 


PART VII, ae 2, SUB-SECT. 1.— 
- (a). 

sh. Impled power to insure —Power 
exercised for ullervor purpose— Whether 
contract valid.|--QUEENSLAND_ INSUR- 
ANCE Co., LTp. v. SuBIACO MUNICI- 
ae (1927), 30 W. A. L. RR. 32.— 
A 


PART VII. SECT. 2. SUB-SECT. 1.— 
B. (c) i. 
346 fii, ——— --R. v. COUNCIL 
OF THE TOWN OF CHARLEVILLE, Har p. 
CoRrongEs, [1928] S. RK. Q. 155.—-AUS, 


PART ee SECT. 2, SUB-SECT. 2.—B. 
q (p. 63) i. —— ——.]—R. (Harp- 
He ‘BENNETT? (1898), 27 O. R. 314.— 





bb i. —— Necessity for residence in 
RO te a pes cannot be resident of 
wards.]|-~HOKANSON v LAMPLE 

Man, ), {1927} 1 W. W. R. 725.—CAN. 


PART VII. staal Si 2, SUB-SECT. 2.— 


(e). 
f{ (p. 68) i (HARD- 
ING) v. BENNETT (1896), 27 0. R. 314.— 


AN. 
m (p. 68) i FP. ELviotr v. ST. 
to ee Moniomray ere See 


—_ ——_,]}— 


Add. Annotation :—-As to (1) Consd. Collins 
v. Whiteway, [1927] 2 K. B. 378. 


Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 518. 


759. Add. Annotation :—As to (1) Consd. Aylott v. 


PART VII. SECT. 2, SUB-SECT. 4.—A. 


447 i. Qualifications— Business assess- 
ment —What amounts to assessment. ]— 
Re KDMONTON CHARTER, I. (CLARKE) 
® BuRY (Alta. J [1927] 1}. L. ‘ 
885; [1927] 1 W. W. R. 456.—CAN, 


PART VII. SECT. 3, SUB-SECT. 2. —D. 


sj. Secretary-treasurer —Appointment 
to run till successor appointed— Rught to 
notice.J—Pitf. was appointed scerctary- 
treasurer of deft. municipality under a 
bye-law which provided = for the 
appointment of certain oflicials ‘ for 
the year 1926, or until them successors 
be appointed.” By another bye-luw 
passed on Fob. 3, 1927, a successor to 
pltf. was appomted; but no notice 
of dismissal was given plif., & he sued 
for the salary for the month of 
Keb. 1927: —Held: the meaning of 
tho bye-law appointing pltf. was that 
his himng wus for the whole of the 
year 1926 & thereafter until his suc- 
cessor was appomted; &, therefore, 
his contract came to an ond on the 
appointment. of bis successor, & he 
Was entitled to be paid, with respect 
to Feb. only for the time during that 
month that he rendered services.— 
BLAKELEY tv. CHARLESWOOD JURAL 
MUNICIPALITY, [1928] 2 D. L. R. 657; 


(1928! 1 WLW. RR. 828; 37 Man. L. RB. 
331.-—CAN. 
PART VII. SECT. 3, SUB-SECT. 8. 


qi. ee ee en, 


-/-A town council may 
dismiss its officers without notice & 
without causc.—_-NEWBY v. BROWNLEE 
py 8) 34 W. L. R. 278; 10 W. W. BR. 
249.—-CAN. 

q ii. S. P. WILSON v. YORE (1881), 
46 IG. C. R. 289.—CAN. 


qa iii. ~ -—- -—--—.]—- LARKINS v. SUM- 
MERSIDE, [1928] 4 D. L. R. 841.—CAN. 
ri. B. C. Municipal Act. 





Fe aig vw. VICTORIA Cae {1922} 1 
Ww. R. 75; 70 D. L. R. 722; 30 
B. ow. R. 389.—CAN. 

ai. Validity of resolution.) 
__Whero the necessary majority could 
only be obtained by including the vote 








West Ilam Corpn., [1927] 1 Ch. 30. 


of an alderman who had attended 
meetings at which the question of dis- 
missal had been considered, but who 
had not been present at a mooting at 
which important evidence was taken: 
—Held: the resolution of dismigsal 
was null 7 vo ~—FOSTER v. HALIFAX, 


[1926] 1 - R125; 57 N.S. BR. 
268. OL AN. 
a ii, — - Right of- Delegated by 


council to departmental heads.) —The 
municipal council of Sydney passed a 
resolution providing that the discharge 
or disruting or suspension of any 
employee should be left in the hands of 
the heads of the respective departments 
subject to appeal to the town clerk, 
whose decision was to be final. An 
employee whu was subsequently dis- 
inissed by a departmental head brought 


an action against the council 
for wrongful disnussal:-—Held the 
council had power to delegate its 


authority to discharge employee ; the 
powcr given to departmental heads 
in that respect was revocable, & the 
council had not denuded itself of its 
authority & the dismissal was lawful.— 
BaYLyY v. MUNICIPAL COUNCIL OF 
Petal oe 28S. KR. N.S. W. 149; 

W. N. 40.—AUS. 

PART VII. SECT. 4. 

r i. ——- Funds wn hand to rmeet 
payment—Refusal of corporation to 
accept goods.|—-NEPTUNE METER Co. 
Ca a CiTy (1909), 7 HM. L. R. 2.— 


PART VII. SECT. 5, SUB-SECT 1,— 
B. (a) ix. 


sk. Building on.J—R. v. NEw 
CASTLE JJ. (asd) pee Dra. 214.—CAN. 


PART VII. SECT. 8, SUB-SECT. 1. 
n. Varied, 9 Alta. L. R. 343. 


PART XII. SECT. 7. 


sl. ction for damage to bridge.)—- 
The corpn. of a county can maintain 
ap action for damages to, or destruction 
of, a bridge lving within its limits.— 
WELLINGTON COUNTY CORPN. 1.WILSON 
(1865), 16 C. 1. 124.—-CAN. 


26a. 


40. 


186a. 


204. 
204a. 


PART 
281 


sary to establish a will is not an absolute 
or conclusive one, but such proof as 


Vol, XXXII, —Cases 10—341. 


LUNATICS AND PERSONS OF UNSOUND MIND. 


Part |—In General. 


10. Add. Annotation :—Refd. Re Belliss, Polson 


v. Parrott (1929), 141 L. T. 245. 


‘* Legally incapable ’*-—Issue of lunacy com- 


mission.| -WINTHROP v. WINTHROP (1845), 
1 Coop. temp. Cott. 196; 5 L. T. O. S. 325 ; 
47 I. R. S15, 1. CC.) subsequent proceedings 
(18-46), 15 L. J. Ch. 408, 1a. C. 


Part Il.—Civil Capacity. 


Add. Annotation: —-—Mentd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


-|—Whenever a person did an act... 
which act if done by a person with a perfect 
mind would make him civilly or criminally 
responsible to the law, if the disease in the 
mind of the person doing the act was not so 
great as to make him unable to understand 
the nature & consequences of the act which 
he was doing, that was an act for which he 
would be civilly or criminally responsible 
(LoRD EsHer, M.R.).—LANBURY v. HANBURY 
(1892), 8 T. L. R. 559, C. Aw; previous 
proceedings, [1892] P. 222. 

Add. Annotation :—As to (8) Apld. Re Belliss, 
Polson v. Parrott (1929), 141 L. T. 245. 


-|}-Where a woman aged 93 
executed an alleged will a few months before 
her death altering the principle of equal 
division of her property between her children, 
two married daughters, which had been 
followed in her previous testamentary dis- 
positions & in family benefactions during her 
lifetime, it was held (a) that testatrix enter- 
tained an illusory belief that she had benc- 
fited one daughter far more than the other, 
& (b) that her memory had so far failed that 
she could no longer remembcr her past 
actions towards her daughters so as to dis- 
place illusory notions. Therefore she had 
not at the time of the making of the alleged 
wil a disposing mind & understanding 
within the definition in Bunks v. Goodfellow, 
No. 204, & the alleged will was pronounced 
against.—Re Bruiss, PoLson v. PARROTT 
(1929), 141 L. T. 245; 45 T. L. R. 452; 73 
Sol. Jo. 628. 














Il. SECT. 8, SUB-SECT. 4.— 
B. (a 


il, -~— ety }~'The proof neces- 


945 


206a. - 


294. 1dd. Annotation :—Refd. In 


339. Add. Annotation :—As to (2) 


would satisfy w prudent man. ‘Tho 
burden of proof as to the exccutuon & 
the testamentary capacity of testator, 
at the time of the execution of a will, 
lies upon ita propounder, who has to 


—-.| —He [testator] had such a degree of 
knowledge & understanding as to... know 
pltf. quite well, to remember that pltf. & 
he had been engaged in preparing his will 
& to appreciate that he was asked to exccute 
as his will the document wluch was then put 
before him... Applying the principle laid 
down in Parker v. Felgale, 8 P. OD. 171, 
testator’s execution of the will so far as 
it had been resolved upon while he had the 
capacity, was pro tanto good execution 
(LORD MERRIVALE, P.).—'THOMAS v. JONES 
(1928), as reported in 139 L. T. 2145 44 
T. L. RK. 467. 


264a. Disposition valid—-Capacity when instruc- 


tions given.]—Whre a testator is of sound 
mind when he gives instructions for a will, 
but at the time of signature accepts the 
instrument drawn in pursuance thercof 
without being able to follow its provisions :— 
Held: he must be deemed to be of sound 
mind when it is executed.--PERLRA  v. 
PERERA, [1901] A. C. 3854; 70 O<. J. P.O. 46; 
811.7. 371; 17 T. L. R. 389, P. C. 


ato :~ Consd. Thomus v. Jones (1928), 139 L. 'T. 
zl4, 


-~---—,]--HoBy v. Hopy (1828), 


1 Hag. 
lice. 146; 162 lh. R. 537. 


the Lstale of 
Musgrove, Davis v. Mayhew, [1027] P. 264. 

Consd. te 
Belliss, Polson v. Parrott (1929), 141 L. T. 


245. 


341. Add. Annotation :—Consd. Re Belliss, Polson 


av. Parrott (1929), 141 L. T. 245. 


explain away the suspicious eircun- 
stances appearing in the cause. St- 
RENDRA NATIL CHATCERJL 0. JATINAVI 
CHARAN MUKHERJI (1925), T. L. Re 56 
Calc. 390. --IND. 


60 


498a. 


ENGLISH AND EmprIirE Dicsest SUPPLEMENT. 


Part Ill.—Presumptions and Proof of State of Mind. 


469a. ———-._—-WOODFORDE v. Burn (1834), 6 Nev. & M. 152, n. 
Annotation :—Refd. Doe d. Tatham v. Wright (1836), 1 Har. & W. 729. 


ee ee ~ 


Part V.—-Jurisdiction of Chancery Division of High Court 
of Justice. 











aub nom. MORRIS v. SANDFORD, 1 W. R. at p. 95. 
Annotation :-—-Retd. Norris v. Stuart (1852), 16 Beayv. 359. 


512. Add. Annotation :—Refd. C. L. v. C. F. W., [1928] P. 223. 


Norris v. SANDFORD (1851), cited in 16 Beav. at p. 361; 51 E. R. 818 ; 


Part Vi.-—Jurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 


property——Change of circumstances— Causing 
party to ‘‘suffer an injustice ’’—Law of 
Property Act, 1925 (c. 20), s. 171 (1).J— 
A Junatic not. so found had been of unsound 
mind since 1882, She was a spinster aged 
eighty-one, & Was possessed of personal 
property of the value of £2,000. From the 
time when she became of unsound mind she 
had lived under the care of an uncle & aunt, 
who had provided £2,076 towards her main- 
tenance, The uncle died in 1885 & the aunt 
in 1907. By the will of the latter an annuity 
of £800 was bequeathed for the support of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic was appointed receiver 
of her estate & acted until 1920, when she 
was relieved & asister of appcts. was appointed 
in her place. On her death in 1025 one 
of appets. was appointed & was receiver 
of the Junatic’s estate. In 1880 before her 
reason leit) her the lunatic made a will, by 
which she bequeathed her property to her 
three sisters, all of whom were dead. On an 
application by appets., the residuary Icgatees 
under the aunt’s will & second cousins of 
the lunatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, & 
to direct a settlement to be made of the 
property of the lunatic:--Held: (1) the 
phrase ‘‘ suffer an injustice ’’ in sect. 171 
(1) (ce) must not be rigidly confined to a 
deprivation of a strict legal right, since that 
would stultify the operation of the sect. 
altogether, but it must in its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate & well founded expectation, & 
in the circumstances appcts. would ‘ suffer 
an injustice ’’ if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recognition, pecuniary & other- 
wise, which their side of the family had 
throughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 


Annotation :—As to (1) 
ce 


(2) there had been ‘‘a change of circum- 
stances’’ within the sub-sect. since the 
execution by the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
had left her propertv ; (3) the case was one 
in which the ct. ought to exercise the discre- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of the 
property of the lunatic, to be approved by 
the judge in lunacy, which must be subject. 
during the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover.—He FREE- 
MAN, [1927] J] Ch. 479; 96 L. J. Ch. 225; 136 
L. T. 657; 71 Sol. Jo. 272, C. A. 

Consd. Re Greene, Re Whitworth, 


nsd 
Re KE. A., Re Fraser, Re Wood, [1928] Ch. 528. 


529b. 











-- 





.|—Under a marriage 
settlement dated Oct. 16, 1879, personalty 
funds were settled by a husband & wife upon 
trusts under which, after the death of the 
husband in 1915, the wife was entitled to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six & forty- 
four years, who by inquisitions in 1902 & 
1910 had been certified to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
& the husband’s fund to the husband, who 
had given all his property to his wife. By 
his will the wife’s father, who dicd in 1885, 
gave his residuary real & personal estate 
upon trusts under which, in the events 
which had happened, his daughter, the wife, 
received the income for her life with a power 
of appointment by deed or will amongst her 
issue. In default of appointment the residuc 
was scttled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a will &, 


a person of unsound mind not so found, 
a judge of the Ch. Div. exercising the 
jurisdiction conferred by Trustee Act, 
1893, ss. 30, 31, 33, will appoint uo 
person to convey tbe lands on behalf 
of the person of unsound mind.— 


PART V. SECT. 3, SUB-SECT. 1. 


sb. Jo appoint person to convey- - 
Property of lunatiw sold in partition 
actvon.]}—Where in a partition action 
the ct. has sold lands the property of 


KEATING v» KEATING, [1918] 1 I. R. 
45. IR. 
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sd. ——- Mortgages vested in two 
2 : ee J. J. D., [1928] I. R. 


apart from their mother & an aunt aged 
eighty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother & aunt, 
the Crown would take on their deaths under 
an intestacy. In these circumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct. settlements of 
the children’s personal property under the 
marriage settlement & her father’s will, 
which should include trusts in her favour 
absolutely after the death of each child or, 
alternatively, a general power of appoint- 
ment by will so as to enable her to benefit 
fricnds & charities in which the family had 
always been interested. Before the applica- 
tions were heard an arrangement was come 
to between the wife & the Crown by which, 
subject. to the approval of the ct., the Crown 
consented to the wife’s having a general 
power of appointment. over the whole of the 
marriage settlement funds & over the 
father’s residuary personal estate to the 
extent of £21,140, being the amount: provided 
by the wife out of her own money as a 
maintenance fund for the children, upon the 
wife’s abandoning all claim to the rest of her 
father’s residuary estate, valued at about 


Vol. XXXIII.—Lunatics. 


Cases 529b— 829. 


cousin of the patient, who was sixty-two years 
of age. The only other near relatives of the 
patient. were two first) cousins, who were born 
in 1847 & 1850 respectively & who were & 
always had been resident in South America. 
Appet. stated that by reason of her own great 
age & that of her two cousins in South 
America any settlement which the ct. might 
he pleased to direct would not be of any 
material benefit to the patient’s next of kin, 
unless its seope were extended to include 
children of any deceased first cousins of the 
patient’s mother :-——-Held: there was no 
sufficient: ground shown for directing a settle- 
ment to be made. 

A patient had made a will in L887, by which 
he bad disposed of lis residuary estate equally 
hetween his wife & children as a class. The 
wife had simee died, as had also one of 
patient’s sons, leaving issue. The patient’s 
famuly were desirous that the deceased son’s 
issue should be in no worse position than 
they would have been if thei father had 
survived the patient :---Held: the case was 
a proper one for the exereise by the ct. of its 
discretion under seet. 171, by directing a 
settlement. 

The property of a patient was derived under 


| 
£285,000, & agreeing to supplement the | the will of lus maternal grandfather. Ut had 
income of the mantenance fund for the | been settled by the patient's mother on her 
benefit) of the children as theretofore :- - marrage with dus father, whom she had 


Held: there was no ground justifying the et. 
in making a settlement. in respect of the wife's 
father’s residuary estate, for no injustice 
wouJd be suflered by the wife within sect. 
171 (1) (ec), if each child’s share of the property 
was allowed to devolve as on an intestacy 
on his or her death, por ought: the trusts to 
be altered under sect. 171 (1) (b) 3 but as the 
Crown did not oppose a settlement of the 
marriage settlement funds, orders would be 
made for settlements of the two children’s 
shares so as to give the wite a gencral power 
of disposal over the funds. The provision 
of the maintenance fund of £21,400 did not 
afford a ground for directing settlements 
under sect. 171, but the wife would remaim 
free to apply for recoupinent under Lunacy 
Act, 1890 (c. 6), s. 117, 1f s0 advised. 

An application for a settlement was made 
by a widow, aged eighty-one years, & first 
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divorced in 1877, & who had not sinee been 
heard of. The object of an application for 
a seticment was to exclude any claim by 
the father or Jus family + -Held: a settle- 
ment ought to be directed. 

A patient had made a will in 1922, leaving 
the whole of his property to his wife, & in 
1925 beeame of unsound mind. The will 
had been lost. On an application by the 
wife for a settlement, evidence was produced 
which satisfied the ct. as to the fact of the 
loss & as to the contents of the will :-— /feld >: 
aw settlement carrying out the terms of the 
will ought to be directed. —Re Giwenk, te 
Wiurrwortu, Ke K. AL, Re FRASER, Ite 
Woop, [1928] Ch. 528 5 97 1... Cb. 378 5) 139 
LL. 'P. 152; 44 T. L. R. 449, CL A, 


Add. Annotation :— As to ( 
Silva, Silva v. Silva, [1929] 2 


Consd. Ite 


1) 
Ch. 198. 


Part VIl—-Judicial Inquisitions as to Lunacy. 


- -Re WEBB (1846), 2 Ph. 1163 2 Coop. femp. 
Cott. 102; 17 L. J. Ch. 276; 44 H.R 885, 


1... 
778a, ——~ By natural daughter of bastard lunatic 820. Add. Citalion :—-previous proceedingo, 2 1. 'T. 
tenant for life—As eheck on remainderman.] | QO. 8. 325, 1. ©. 


681. Add. Annotation: -Refd. Greenway v. A.-G. 
” (1927), 44 'T. L. R. 124. 


Part VIII-—Appointment of Receiver. 


829. After this case add ‘* On jurisdiction of other 
courts to enforce claims against lunatic’s 
estate.|—Sce Huspanp & Wire, No. 5360a, 





827a. —— Committee infirm.]/—Re Bircnu 
(1808), Shelford on Lunatics, 2nd ed. 187. 
827b. —— Committee resident at distance 
from estate.|——fe SHAMAN (1808), Shelford 
on Lunatics, 2nd ed, 187. 
947 





Cases 980-—1389la. 


rd 


ENGLISH AND Empire Digrest SuPPLEMENT. 


Part X.——Judicial Powers over Estate. 


980. Add. a :—Refd. Re Freeman, [1927] 
1 Ch. 479. 

981. Add. Annotation :—Refd. Re Freeman, [1927] 
1 Ch. 479. 

1009a. ———..]-—/te Fisner (1850), 2 H. & Tw. 
449; 19 L. J. Ch. 521; 14 Jur. 233; 47 
it. Rt. 1759, L. C. 

1012. Add. Annotation :—As to (1) Refd. C. L. v. 
OC. F. W., [1928] P. 223. 

1069. Add. Arnotation :-—Refd. C. L. v. C. F. W., 
[1928] P. 228. 

1070. Add. Annotation :—Refd. C. L. v. 
[1928] P. 223. 

1091. After this case add ‘‘ See, also, No. 1378a, 


Cc. F. W., 


post. 

1229. Add. Annotation :— -Refd. Re Price, [1928] 
Ch. 579. 

1336a. -- One of several trustees insane.| 








Testator devised real estate to trustees, their 
heirs & assigns, upon certain trusts. The 
surviving trustee devised all cstates vested 
in him as a trustee to three persons, one of 
whom, after proving his testator’s will, 
became of unsound mind. A petition was 
presented for the appointment of new 
trustees, & for the appointment of a person 
to convey on behalf of the devisees of the 
surviving trustce :— Held: the petition was 
properly presented in Lunacy as well as in 
Chancery.-~2te Mason (1875), 10 Ch. App. 
273; 44 1. J. Ch. 678 ; 28 W. R. 737, L. ee 
Annotations --—-Expld. Re Gardner's Trusts (1878), 10 Ch. 


29. Consd. Iie PML, j1899] 1 Ch. 79. Refd. Caswell 
Sheen (1893), 69 L. T. $54. 


1336b. Jurisdiction of Chancery Division er 
—A, 
petition for the appointment of new trustees 
& for a vesting order, where the existing sole 
trustee is of unsound mind & out of the 
jurisdiction, need not be presented in Lunacy 
as well as in Chancery.—he GARDNER’S 
Trusts (1878), 10 Ch. D. 29; 40 L. T. 52; 
27 W. HR. 164. 
Annotations :—-Consd. Caswell v. Sheen (1893), 69 lL. T. 854 ; 
eco M, [1899] 1 Ch. 79. 
1336c. -_—— Not so found.|—The High Court 
has jurisdiction under the Trustee Act, 1893 
(c. 53), to appoint a new trustee in the place 
of a sole surviving trustee who is a lunatic 
not so found.—e M, [1899] 1 Ch. 79; 68 








et ee 





PART X. sam 1, SUB-SECT. 1.— , for maintenance. 


r Transfer of funds to-— 
ead re not absol utely entuled—J nqurries 
ordered.J— Re CHARTERIS (1878), 25 
Cir. 376.—CAN. 

t i. Foreign commitlee—Recognition 
by court, }— Ite LIICKSON, [1927] 4 


DD. lL. R. 607; 61 O. 1. H.180.—CAN,. | (pb), ante. 


PART X. SECT. 2, SUB-SECT. 3.--~ 
E. (b). 





The assets were not 
(a). sufficient to meet the payment next in 
priority, viz., tho general costs of the 
commie: —Re P. -. (1926) 1. R. 422.— 


PART X. SECT. 2, SUB-SECT. 3.—I. 
See case in Sect. 2, sub-sect. 3, E. 


L. J. Ch. 86; 47 W. R. 267; 158 T. L. ft. 
54; sub nom. Re J. M., 79 L. T. 459; 43 
Sol. Jo. 76. 


Annotation :—Consd. Re James’ Mortgage Trusts, [1919] 


1 Ch. 61. 


1849. Add. Annotation :—Mentd. Evans v. Morgan, 
[1928] 2 K. B. 527. 


1378a. |—On May 26, 1927, the 
receiver of a lunatic’s estate, who had been 
authorised to continue the lunatic’s business, 
obtained an order froin the master directing 
him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. Th 
scheduled creditors were not parties to the 
order. On May 29, three days after the order 
was pronounced & before it was completed, 
the lunatic died. Thc order was subsequently 
completed on Junc 14. In July the exors. 
of the lunatic’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s residuary estate, 
& on July 28 the master refused to make 
the order except upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this order an order 
was made for the administration of the 
lunatic’s estate -—/leld: (1) the order of 
May 26 was a mere direction to the receiver 
to make the payments in question which 
might have been varied or rescinded at any 
time by the master before it was finally 
completed, & it gave the creditors no equit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2) the juris- 
diction in lunacy ceased on the death of the 
lunatic, & the master had no jurisdiction to 
direct that effect should be given to the 
order of May 26; (3) the exors. were entitled 
to the fund in ct. without regard to the order 
of May 26, but inasmuch as an order had since 
been made for the administration of the 
lunatic’s estate, Lhe fund must be paid to the 
credit of the administration action.-—Ne 
WHEATER, [1928] Ch. 223; 97 L. J. Ch. 











97; 138 L. T. 4383; 44 T. L. R. 1563; 72 
Sol. Jo. 17, C. A. 

1391a. ——.|—te WHEATER, No. 1378a, 
ante. 
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was a foreigner in a foreign land, & 
under the care & custody of the law 
of that Jand.—Re Piprmr, [1927] 4 
D. L. A. 924; 610. L. lt. 257. —CAN. 

ti -J—As regards 
tend. chaste in Ontario, the provision 
of Lunacy Act, authorising the sale of 
land, apply only where the lunatic 
has been so found by an Ontario ct.— 
Re Hickson, [1927] 4 D. L. R. 607 ; 
61 O. L. R. 180.—CAN, 


PART X. SECT. 8, SUB-SECT. 1.—D. 


er ee ee 





PART X. SECT, 5. SUB-SECT. 1.—A. 
ti. Lunatic foreigner residing abroad 


12611.8 


sd. state insolvent.J— A person of 
wnsound nmiuind had been placed in a 
private mental hospital at a fixed 
annual charge for maintenance & treat- 
ment, Which had been sanctioned by an 
order of the et. She died intestate, & 
her estate was insufficient to meet. all 
chuims :-—— T/cld payment should be 
made in the tollowing order of priority : 
(1) funeral EXPENSES ; (2) the lunacy 
** percentage ” (3) the committec’s 
costs of railing the matter out of 
lunacy ; (4) arrears due to the hospital 


—Sale of land in Ontarw—Power of 
court,|—A man resident in the State of 
New York was declared a lunatic. 
He was the owner, subject to a mtge., 
of land in Ontario, & the foreign com- 
inittee applied to the Supreme Ct. of 
Ontario for an order declaring him a 
lunatic, with a view to obtaining 
authority to sell the land :—Jield: 
the ct. had power to declare the man to 
be a lunatic, to appoint a committec 
& to authorise & ct the committee 
to sell the land, although the lunatic 


tock in name of jount trustees— 
Lunacy of one--~New trustee appointed 
by deed containing vesting dcclaration— 
Form of ordcr.j—Re G. H. L., [1928] 
I. R. 543.—IR. 

sl. Shares held in joint tenancy— 
Lunacy of one tenant.)---Held: the ct. 
had power uuder its statutory juris- 
diction to sever such joint tenancy, & 
to realiso the lunatic’s share, if his 
interest & benefit so required.— 
eal) ee v. HARRISON, 1927] I. R. 


Vol. XXXTIT.—Lunatics. Cases 1404—1869. 
1404. Add. Annotation:—As to (1) Apld. Re 1419. After this case add ‘‘Whether deduction 


Wheater, [1928] Ch. 223. admissible for income tax Y 
: ; purposes. | -— Sce 
1411. Add. Annotation :— Apld. Rc Wheater, [1928] INcoME TAX, No. 545d, ante.” ° 


Ch. 223. 


Part X!l._—Actions. 





1459a. —— igri -| CHARLTON 7 WrsT 
(1861), 3 De G. F. & J. 156; 30 L. J. Oh. 1466. After this case add ‘“‘ —-— Married woman. | 
815; 41. 7T. 455; 7Jur.N. 8.614; 9W.R. --- See TLUSBAND & WIFR, Nos. 2189, 2189a.”’ 


511; 45 B. QR. 887, lL. Jd. 


Part XII.——Costs. 


1606. Add. Annotation: —Consd. I?e Wheater, 1657. Add. Annotation :- Mentd. Dennerley— v. 
[1928] Ch. 223. Prestwich U. D.C. (1929), 141 1. I. 602, 


Part XII]—Administration in Regard to Reception and 
Gare of Lunatics. 


1670a. ——- When criminal information granted.] 1688. Add. Annolulion :--Refd. Stoke Newington 
‘Er p. LOWE (1872), 36 J. P. Jo. 760. Borough Council vr. Riehards (1929), 45 
1674. Add. Annotation :—Mentd. Brown v. Dagen- T. 1. R. 650, 


ham U. D. C., [1929] 1 K. B. 737. 


Part XIV.-—Certification, Reception, Treatment and 
Discharge of Lunatics. 


1852. Add. Annotations :—Apld. De Freville ». | 1856b. S. P. Dit Feevinie v. Dru (1927), 96 1. 
Dill (1927), 96 L. J. K. B. 1056. Apprvd. | Kk. B. 1056; 188 L.-T. 833 38 PR. Ta. BR. 762. 
Harnett v. Fisher, [1927] A. C. 573. | 1856c. Effect of certificate.|}—Harnerr v. Fisurr, 








1856a. -.|—Pltf. was certified by deft., a No. [85ta, ante. 
medical man. to bea lunatic & a personto be 1856d. 8. ?. De Frevitun v. Dint, No. 1856h, 
detained under care & treatment :—JTeld : ante. 
(1) deft., inasmuch as he undertook the 1859. Add. Annolalion :—Refd. De Freville +. 
statutory duty of certifying plt!. as a lunatic, Dill (1927), 96 L. J. IK. BL 1056. 
owed a duty to him to exercise reasonable 4869. Add. Annolations -—~As to (1) Apld. be 
care 3; (2) since no reception order could have Freville v. Dill (1927), 96 L. J. K. B. 1036. 
been made by a magistrate without the Refd. Harnett v. Fisher, [1927] A. C. 573. 


certificate of a doctor, & as the certificate 1d jilioy © etd De ian a 
was given by deft. with a view to the obtain- cise Home eae Hehe e Freville v. Dill 


ce aon Gb cuir . 
ees ae oe x 1865. Add, Annotation :—Refd. De Kreville 4. 
of pltf.’s detention.—HaRNeETr v. FIsiEr, Dill (1927), 96 L. J. BK. B. 1056, 
[1927] 1 K. B. 402; 961. J. K. B. 55; 185 1867. Add. Annotation :—Refd. De Frevidle v. 


L. T. 721; 42 9. Tl. R. 745; 70 Sol. Jo. 917, Dill (1927), 96 Li. J. K. B. 1056. 
C.A.; on appeal, [1927] A. C. 578, H. L. 1869. Add. Annotations :-- Refd. De Frevilie v. 
Annotations :---.48 to (1) Folld. De Freville v. Hill (1927), 96 Dill (1927), YG I. J. K. kh. 1056 : Harnett a. 


ne D hae *y +498 2? ; : ; F 
a eek oe Oe anc to (2) Folld. De Freville v. Dill (1927) Visher, |1927] A. C. 573. 


- t PART XIV. SECT. 1. against a doctor for negligence In that 

BARE XI, SECT: 6, SUB-SECT. 1 1856 i. Duty of doctor to act in good pitf. had been committed on envio 

" bi. ——~- Appointment of SLA ld ad faith & with reasonable care.) -Cireum- without, a peo y ote ae 

tem. | DAVIDSON v. Scomrs SHIP- tances in which an application under Cait Marat st A G TL Re 807 1095 : 

BUILDING & ENGINEERING Co., LTD., Mental Diseases Act, I. S. A., 1922 (A fa dat Heine ah CAN. : 
[1926] S. C. 970.—SCOT. (c, 223), 8. 25, for the stay of an action [1927] 3 W. W. WR. 545. : 
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Cases 1882a—1897. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part XV.—Offences, Penalties and Proceedings. 


1882a. ———- Annoyance of receiver & lunatic.|—He SEATON, [1928] W. N. 307; 166 L. T. Jo. 438. 


Part XVI—Mental Deficiency. 


1897. Add. Annotation :—As to (2) Distd. Woodward v, Oldfield (1927), 96 L. J. K. B. 796. 


45, 


82a. 


83. 
84. 


97. 


97a. 


Vol. XXXTIT. -—Cases 6-—150a. 


MAGISTRATES. 





Part |. 


The Office of Magistrate. 


6. Add. Annotation :—Generally, Mentd. Watt v. Longsdon (1929), 98 L. J. K. B. 711. 


Part I1—Qualifications and Disqualifications. 


Add. Annotation :—Apld. R. v. North Wor- 
cestershire Assessment Committee, Kx p. 
Hadley, [1929] 2 K. B. 397. 


Interest as fellow trade unlonist—-No trade 
dispute involved.|—-Upon a summons by the 
wife for a separation order on the ground 
of desertion under the Summary Jurisdiction 
(Separation & Maintenance) Acts, 1895 & 
1925, the wife complained that her husband 
had refused to cohabit with her & treated 
her only as a servant, though they continued 
to live under the same roof & breakfasted & 
took their Sunday midday meal together. 
The justices dismissed the summons. The 
wife appealed, & submitted that as one of 
the sitting Justices was a member of the same 
trade union as the husband, that justice 
must be regarded as an interested person, 
é& therefore the decision was null & void :— 
Held: it, would be stretching the law to say 
that a magistrate could not sit 1f one of the 
partics happened to be a member of the same 
trade union as he in a matter in which no 
trade dispute was involved.—STEVENS v. 
STEVENS (1929), 93 J. P. 120; 27 L. G. KR. 
362, D. C. 

Add. Annotation :-—Distd. hi. v. Leicester JJ., 
Ka p. Allbrighton, [1927] 1 Ik. B. 557. 

Add. Annotation :—Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

Add. Annotation :—Apld. KR. v. Essex JJ., 
Ka p. Perkins, [1927] 2 K. BR. 475. 

Clerk’s firm acting against defendant in 
earlier proceedings.|—-(1) Certiorari will issue 
to quash a maintenance order made by 
justices, when it is shown that the justices’ 





150a. —— 


clerk is a member of a firm of soirs which 
acted for the wife at an earlier stage of the 
same proceedings, even though it is proved 
that the wite’s business was conducted ex- 
clusively by a managing clerk in charge of a 
branch office, & that the justices’ clerk was 
in fact quite unaware that his firm had ever 
acted for her. The test is not whether there 
is in fact bias, but whether a reasonable man 
concerned in the proceedings might think 
that the tribunal was not impartial. 

(2) Appet. for a certiorari in such cireum- 
stances does not waive his vight to take 
objection to the presence of the clerk by not. 
having exereised it, when he does not. know 
that he was entitled to il.—R. v. Kissex JJ., 
Ka p. PERKINS, [1927] 2 K. B. 4753 96 
L. J. K. BRB. 5303; 187 LL. 3. 4553 91S. PP. 
04; 43 T. I. IR. 4153; 28 Cox, C. C. 405, 
Id. ©, 


102. Add. Annotation : —Refd. Maclean v. Workers’ 


Union, | 29] L Ch. 602. 


105. Add. Annotation :—Refd. R. v. Sheffield JJ, 


xp. Rawson (1927), O01 J. P. 193. 


109. 4dd. Annotations :-—Refd. Maclean 7. Workers’ 


Umion, [1920] 1 Ch. 602: KR.» Huntingdon 
Confirming Authority, [1929] 1 IK. B. 698. 


114. Annotation :—Insert ‘‘ Apld.’’ before “ R. v. 


Middlesex JJ,’’ 


119. .ldd. Annotation : - Refd. R. vw. North Wor- 


cestershire Assessment Conimittee, 


hia p. 
Hadley, [1929] 2 KK. B. 397. 


128. Add. Annotation :—Refd. Maclean v. Workers’ 


Umon, [1929] 1 Ch. 602. 
——.|-—-ht. v. Mssex JJ., Bar p. Pur- 
KINS, No. 97a, ante. 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (b) i. 





d i, Magistrate insurance agent 
placing part of insurance on municipal 
property-——Prosecution for breach of 
municipal bye-law.J—Nt. (KINGSETY) v. 
MCELHINNEY (Alta.), i 9271/3 D. L. ht. 
1189; [1927] 3 W. W. R. 284; 49 
Can. Crim. Cas. 13.-—CAN. 


PART VI. SECT. 2. 


302 i. Creature of statute—Offence 
must be strictly within statute.}—In 
order for a magistrate to have juris- 
diction, under Criminal Code, Part 
XVI., try a charge summarily 
without the consent of the uaccused 
it must plainly appear that the cause 
ig one with respect to which such 
jurisdiction is conferred.—R. v. Fray, 
[1928)}3 D. L. R. 205; [1928] 1 W. W. R. 
670; 49 Can. Crim. Cas. 316; 23 Alta. 
L. R. 844.—CAN. 

305 i. Matters not cognisuble by justices 
under eummary jurisdiction -Offence 
punishable fine & imprisonment. |-— 
R. v. MANURL, [1928] 2 D. L. R. 755; 
50 Can. Crim. Car. 32.-- CAN. 


pi. - ——.]--A police magistrate has 
no jurisdicuon to try summarily 
without the consent of the accuded 
a charge under Criminal Code, &. 295, 
of assault ocensioning actual bodily 
harm, &, therefore, cannot have such 
Jurisdiction over said offerice conferred 
on him merely by the laying of tho 
charge under sect. 274 for unlawfully 
wounding or intheting grievous bodily 
harm. —R. v. LETENDRE, [1928] 3 
WwW. W. BR. 580; 50 Can. Crim. Cas. 
419.-—-CAN. 

sb. Offence at time commitied not 
triable summarily.| -R. 1». HEISLER, 
(1928) 3D. L. &R. 221; 49 Can. Crim, 
Cas. 341.—CAN. 


sd. Jvisobedience of maintenance 
order—Information heard afler order 
quashed.|— An order for maintenance 
made against doft. in 1923 was quashed 
in Feb. 1928. In May, 1928, an 
information for disobedience of the 
maintenance order prior to the date 
of quashing was heard, & an order was 
then made that deft. be imprisoned 
until the maintenance order should 
be complied with :—Held: the main- 
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tenance order having been quashed, 
the justices had no jurisdiction to 
inquire into any disobedience of the 
order alleged to have been committed 
before it was quashed, &, consequently, 
the information ought to have been 
dismissed.— GALLOWAY v. WATSON, 
[1928] V. L. R. 3083 [1928] Argus 
L. Rh. 201.—AUS. 


PART VI. SECT. 3. 


sf. Aclion to recover debt—Failure 
of debtor to appear—Wurrant issued 
to arrest party.J—CLARKE v. PLUMMER 
& MAROELLUS, [1928] 1 D. L. R. 941; 
[1928] 1 W. W. RR. 234.—-CAN. 

sh. ——— Contracted in district in 
which action brouyht.jJ—Re LEwia, 
Ez p. ELECrROLUX, LTp. (1928), 28 
S R.N.S.W.578; 45 N.S. W.W.N. 
185.—AUS. 


sj. -—— -——~ - Action for rates.J]— 
BRISBANE CIiry COUNCIL v. HopGh, 


So ha R. Q. 102; 22 Q.5. P. R. 63. 


PART VI. SECT. 6. 


p i. In respect of violation of Customs 
Act- Whether limited by valaue of goods, | 


Cases 482—500a. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Part VIIl—Procedure under Summary Jurisdiction. 


482. Add. Citation :—2 B. R. A. 626. 


433a. —--— Omission in copy—Signature.|}|—-Where 
a& summons, issued by a magistrate at a 
metropolitan police ct., commanding a deft. 
to answer an information for breach of a 
nuisance order previously made against deft. 
in the ct., is in all respects in the proper form 
& duly signed by the magistrate, the omission 
through inadvertence from the copy of the 
summons which is served upon deft. of the 
signature of the magistrate or any signature 
is a mere defect in form which does not 
invalidate that copy of the summons or the 
service thereof.—R. v. HAY HALKETT, Ka p. 
Rusu, [1929] 2 K. 3. 431; 


497 3 
T. L. R. 


141 L. T. 519: 
507 ; 


— T. BovurvILIER, [1928] 2 D. Ty. R. 
5s "49 Can. Crm. Cas. 312.— 
CAN. 
PART VII. SECT. 2. 
kki. ——.]—R.v. Lek Sow (B.C.), 
[1922] 2 W. W. R. 208; 66 D. L. R, 
146; 37 Can. Crim. Cas. ”196.—CAN. 

nn i. —— Where new trial ordercd— 
Jury me asked for in notice of anpeat.) 
-—k. MATYENK, 11928) 4 PD. L. RR. 
sad : 50 Can. Crim. Cus. 285. -—CAN. 

. ——.J—h. ». NELSON (1901), 8 

B. *C. Ae 110.—CAN. 

gee i. Proceedings under Opium & 
Narcohhe Drug Act, 1923.J—h. v. Lrw 
Ming Loy (B. (.), {1926} 2 W.W. ht. 
543 ; 7 Can. Crim. Cus. 75. —CAN. 

SAM HING, 
45 Can. Crim. 


fee ———.J}—R.  v. 
[1926] 1 ’D. JT. 1. 1000; 
Cas. 202; 58 O. L. ht. 370.—CAN. 
eeg iii. —-—.J—Rh. ov. Dents (Man.), 
[1927] 3 W. W. RR. 400; 49 Can. Crim. 
es neatly 
——- .J—Re R.v. RUTHERFORD 





ger a D.L. RR. 4343 48 Can. Crim. 
Cas. 237; 60 O. 1. Qh. '654.—CAN, 
mmm ‘. Necessity for consent 


of accused. }---LAMBERT v. R. (1926), 47 

Can. Crim. Cas. J450; Q. R. 42 K. 2B. 

1 a 

J—Rk. v. Bonnis 

ag27). 47 Can. Crim. Cas. 193; 60 
O. L. R. 189.—CAN. 





mmm iii. —— —-—.]J— Rh. v. JOHNSON 
McKENZIE ae 48 Can. Crim. Cas. 
25 is 59 N.S. R. 326.—CAN. 

J—R. 0. DENIS (Man.), 





© i. 
11927] 3 .W.W. 49 Can. Crim. 


Cas. 8.—CAN. 

000 ii. —— Opium & Narcotye Druga 
Act.jJ-—Under Opium & Nareotic Drugs 
Act, a magistrate muy hear a charge 
summarily, without putting the accused 
to bis clection.-—ViaAv vr. OTIS (1927), 
44 Que. K. 3B. 406.- -CAN. 

sm. Indictable offences trnable sum- 
marily—Incest.)—The Juvenile Ct., or 
the magistrate presiding in that ‘et, 
has no jurisdiction to summarily try 
an adult Or incest. —-LERKOUX wv. R., 
{1928} 1 D. R. 299: 49 Can. Crim. 
Cas. 111; “i Quo. K. B. 308.——CAN. 


an VIII. SECT. 1, Bight fe 1. 


ad —.J—R. vw. O'HARA 
(N. Bo (1927), 48 Can. Crim. Cas. 231. 


Rt. 400; 


so. Information laid by tclephone.j— 
C. signed an information for an offence 
against Canada Temperance <Act, 
leaving the date & a place for the 
magistrate’> name in blank, & mailed 


9s L. J. K. B. 
93 J. P. 209; 
27 L. G. BR. 523, D. C. 


448a. —-— When power to take oath.]—OaTu 


Cc. P. 121. 
500a. ae aa 


The applt. 


| e§ 
45 ousted. 


it to magistrate J. He, being il, 
handed the information to magistrate 
M. CG. then requested magistrate M., 
over the telephone, to take the informa- 
tion & to issne a summons thereon. 
Sumnions wus wsucd &, at the hearing, 
after the evidence was all in, deft.’s 
counsel appeared & objected to the 
magistrate’s yumsdiction, but took no 
further part in the proceedings :—- 
Held: the information was inproper, 
beeause not laid & signed before the 
magistrate & the magistrate acted 
without jurisdiction.- -—R. v. Murray, 
ke p. Copp (1910), 40 N. B. R. 289; 

910. L. R. 519. —CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 


3862 v. —-—-.J—District Ci. Rules, 
r. 8, which was made applicable to 
procecdings under Customs Acts by 
r. 58, provides that where it is intended 
that a summons only shall issue to 
biing a deft. before the ct., the 1nforma- 
tion or complaint nay be made either 
in whiting or orally, as the district 
justice of the peace shall see fit :— 
Weld: therefore, an information in 
writing required by Customs & Inland 
Revenue Act, 1879, was no longer a 
necessary preliminary to the issue of a 
summons charging an offence under 
Customs Acts.—-A.-G. v1. HEALY, [1928] 
I. R. 460.—-IR. 


PART VIII. SECT. 1, SUB-SECT. 5.— 
A. (a). 


377 i. What amount to separate 
offences-—Nat “having opiuum & co- 
caine.” }—R. v. CHOW BEN (1925), oe 
Can. Crim. Cas. 152; 36 B.C. R. 319 
[1926] 1 W. W. R. 384.—CAN. 


PART VIII. see i). SUB-SECT. 5.— 


387 vi. ——.J—R. ISBELL, 
1928] 4 . L. R. 322; 50 Cai. Crim. 
Cas. 8]; 62 0. L. Rt. 489.—CAN, 


sp. Necessity to slate value of property 
—Nature of proceedings dependent on 
value.J—lt. v. THOMPSON, [1928] 4 
D.L. RR. 859; 50 Can. Crim. Cas. 183; 
62 O. lL. KR. 610.—CAN. 


oe 


PART VIII. sack a SUB-SECT. 6.— 


sq. Atlorney-Gencral—Where prosecu- 
tion not instituted by minister, depart- 
ment of State or authorised person.|— 
A district justice raised a proliminary 
objection to the hearing of a summons 
charging an offence under Customs Act, 
viz.—that complainant was the At- 
torney -General, the district justice being 





BEFORE JUSTICES CASE (1611), 12 Co. Rep. 
130; 77 EK. R. 1405. 
.:—Apld. Bane v. Methuon (1824), 2 L. J. O. 5S. 


Not necessarily right of property.] 


—A local Act authorised the corpn. 

make a bye-law prohibiting the playing of 
mechanical organs anywhere in the borough. 
In 1892 the corpn. made such a bye-law. 


was summoned for playing such 


an organ in the borough in breach of that 
bye-law on Apr. 7, 1928. He claimed a 
right so to play the organ by virtuc of a 
licence which had been given to him by the 
Jord of the manor, 
jurisdiction of the justices was thereby 
The justices convicted him, & 
stated a case :--—Held: 
allowed & the conviction quashed, because 


& contended that the 


the appeal must be 


of opinion that under Customs & Inland 
Revenue Act, 1879, s. 11, an oflicer 
of the customs & excise must be the 
copiplainant :—Held: the objection 
Was unsustainable as Criminal Justice 
Administration Act, 1024, 8. 9 (2), 
authorised the A.-G. to prosecute in 
any ct. of summary jurisdiction in all 
cases in which a prosecution is not 
instituted by a minister, dept. of State, 
or authorised person.- -A.-G. v. HRALY, 
[1928] 1. ht. 460.—IR. 


PART VIII. SECT. 2, SUB-SECT. 2. —A. 


sr. Before whom returnable.|—W here 
a& magistrate or justice with general 
jurisdiction, takes an information for 
an indictable offence under the Codec, 

. 653, 654, & issues his warrant, that 
a is returmable before him or 
before any other ‘ justice ” having 
territorial jurisdiction at the place 
where the issuing justice had his 
jurisdiction, but subject. to the right 
of the latter to direct that. the accused 
person be brought before him, 
convenient.- -R. v. Ispen., f1928)] 4 
DD. L. R. 322; 50 Can. Crim. Cas. 81; 
62 O. L. RR. 489. --CAN. 


PART VIII. SECT. 4, SUB-SECT. 1. 

sb. Summary trial of indictable 
offence—Criminal Code, s. 884.J—R. 
v. ROBERTS (Sask.), [1928] 1 D. Ll. 7. 
260; [1927] 3 W. W. R. 844.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) iii. 

484 i. ——— Further charge preferred.} 
—When accused is brought before a 
magistrate after being properly arrested 
he can be ede against on a fresh 
charge, although a summons command- 
ing his appearance or warrant for 
arrest has not been issued thereunder. 
—J2e LAMB (Man.), [1927] 1 W. W. BR. 
432; 47 Can. Crim. Cas. 277.—CAN. 


PART VIII. SECT. 4, SUB-SECT, 3,— 
B. (b) iv. 


Pie i. Objection taken at time 
appearance.J—R. v. MURRAY, Er p. 
pe (1910), 40 N. B. R 239 : 9) 
L. Nn. 519.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 5. 


qi. ——.]—Rh. v. MCDONALD, [1928] 
2D. L. R. 787; 50 Can. C. C. 65.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 7. 


sc, Power to order arrest of witness— 
Criminal Code, s. 675.)—KHxr P: COYLE 
(P. EH. I.), (1927) 4 D. L. R. 1129; 49 
Can. Crim. Cas. 91.—CAN. 





& continuously until 


99 


in law 


justices; Semble: there 


authority for the proposition that the neht 
which alone will avail is the right of property. 
—-~ANDREWS v. CARLTON (1928), 93 J. P. 


65, D.C. 
503a. 





PART VIII. SECT. 4, SUB-SECT. 8. 


sd. Afust be according to rulcs of 
eviudence.J-—R. v. DUNN (Ont.) (1926), 
45 Can. Crim. Cas. 139.—CAN. 

p i. -J—A justice of the peace 
has no authority to adiituister an oath 
to accused, & examine him thereunder, 
after he has pleaded guilty.—R 
(ALDRIDGE) wv. Brown, [1927] 3 
W.W. RR. 335.—CAN. 

ri. .J—h. v. STepuns, FR. 
v LAHAY (Ont.) (1926), 45 Can. Crim. 
Cas. 123.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 

545 ii. J—R. v2 HENDERSON, 
Ex wp. BRINDLE (N. B.), [1926] 2 
D. L R. 583; 45 Can. Crim. Cus. 310. 

















PART VIII. SECT. 4, SUB-SECT. 10. 

sf. Jo cull further evidcenee.|—It 1s 
Within a magistrate’s discretion to 
allow the prosecution to adduce further 
evidence after ita case has been closed. 


—h. (PARKER) SMITH, [1927] 4 
D.L. R. 4103 [1927] 2 W. W. R. 722; 
48 Can. Crim. Cas. 249; 21 Sash. 


i. Kt. 600.- CAN. 


PART VIII. SECT. 4, SUB-SECT. 11. 


556 iii. —— eee On & prisoner 
being brought before a magistrate for 
tnal on the day of the urrest the 
lnagistrate was informed, both by the 
prisoner & by telegram froni a couuscl, 
that the latter had been retamed for the 
defenee & was requested by them to 
grant an adjournmont to permit: of 
the counsel's attendanee :—-J/eld :) the 
refusal under such circunistances of 
% reasonable remand was a wrongful 
denial to the accused of the right g1ven 
him by Criminal Code to make a full 
defence & have Ws counsel present. 
The discharge of the prisoner was, 
therefore, ordered.—-R. v. HALLCHUh, 
11928) 1 DLL. 2. 7381; [1928] 1 W. Ww. li. 
616. —CAN, 

d (p. 345) i. 
Dtrras, Ltp., R. v. LATRAVERSE, 
[11927] 3 D. L. R. 399; 47 Can. Crim. 
Cas. 324.—CAN. 

£1. ——- Number of adjournments.] — 
MESSENGER v. PARKER (1885), 18 
N.S. R.(6 R. & G.) 237; 6 C. LL. T. 
444.—CAN. 

sl. Effect of adjournment—Charge 
under Liguor Act—Whether maqstrate 
deprived of jurisdiction.)|--HAll 2. 
FAYLOR, [1926] 3 D. L. RK. 34; [1926] 
2 W. W. R. 175: 46 Can. Crim. Cas. 
50; 20 Sask. L. R. 463.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 13. 
sb. Charge not supported by cridence— 











“ER. t. 


Breach of bye-laws---Playing football 
in street—Open space intersected by public 
footpaths —Claim overruled.] —PAnson 

WHITFIELD (1888), 52 J. P. Jo. 708, D. CG. 


Vol. XXXIIT.—Magistrates. 


(a) the local Act expressly saved “ all rights | 503b. 
of a profitable or beneficial nature in, over 
or affecting the commons” that. had been 
exercised before the passing of the Act; 
(6) the lord of the manor had, before 1890 
these 
licensed the playing of such organs on the 
commons & had received between “£300 & 
£400 annually in respect of such heence : 
(c) the applt. had played his organ on a part. 
of the commons in pursuance of such a 
licence ; & (d) the claim was not. “ impossible 
& ousted the jurisdiction of the 


proceedings, 


v. TOT. 


Substituted charge + Wheiher fo 
charges. |—Justices eannot eonviet a 
Than wnless a legal offence is proved, 
& they cannot convict him of an offence 
with wlich he has not been charged, 
but, if hers properly before them on an 
Wfonmation which diseloses no offence, 
or Which charges un offenee which Is 
not supported by the evi tenee, he may 
be orally charged with any other 
offence Which the evidence 1s sufherent 
to support, &, subject to bemp given 
a proper opportunity of meeting it, 
may be couvieled of it. Tn such a case 
there are not two independent charges 
ponding: against appct. at the same 
tins. Fe SINGLIOION, Jar yp WILLIAMS 
(1928), 28S. h. N.S W. 616; 45 
N.S W. W.N,. 189.—AUS., 

PART VIII. SECT. 5, SUB-SECT. 1. —~A. 


d i. - : Deft. was convicted 
bv a district justice of an offence under 
Fisheuces Act, £924, but the district 
justice omitted to order a forfeiture 
of the fish as required ly the Act :- - 
Hheld :) the conviction is the spoken 
pronouncement of the distiict justice, 
& the note aun the justice’s minute 
book of his deemion, prescribed by 
District Ct. Thwes, vr. 50, stating the 
(fleet of the conviction 18 the record 
of that punishment. TANUNKEY 0, 
KerrkY County DistTricr JUSTICE, 
[1M92SI7T. R. 368. -IR. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (a). 

~ -—-.)-—-h. v. Barry (N.S ) 

yan. Crim. Cas. 143.—-CAN. 

». RODGERS 

609; 46 Can. 


584 vi. 
(1926), 46 
584 vii. ——.]—f. 
(Ont.), [1926] 4 I). la. RR. 

Crim. Car. 572.— CAN. 


PART VII. cay ey SUB-SECT. 1.— 
- (a). 

613 i. Proper hearing of accused 
party.) -Crimimal Code, s. 721, does 
not authorise any interrogation of 
prisoner by a magistrate other than the 
asking lim whether he has any cause 
to show why he should not be con- 
victed. This cun be done by asking, 
* What does he say, guilty or not,’’ 
but if the reply be not a clear admission 
of all the elements of the crime, the 
Inagistrate roust proceed to inquire 
into the charge without further ques- 
tuoning.— lh. v. LEK, [1925] 2 W. W. RR. 
190; 45 Can. Crim. Cus. 280; 35 
B.C. R. 401.—-CAN. 

613 ii. ——.])—fh. v. JOHNSON 
McKENz16 (1927), 48 Can. Crim. Cas. 
255; 59 N.S. IR. 326.—CAN, 

PART VIII. steak a SUB-SECT. 1.— 
e Cc se 

{i. —— —-—-.]}—Re BAKER (1900), 

20 C. L. T. 16.—CAN. 


953 





Cases 500a—707. 


--—- —— Auction held in street.|—A bye 
law made it an offence to sell goods, ete., by 
auction in any street of a city without 
the leave of the constable. 
moned for selling on a plot of ground, set 
up the defence that it was private property, 
& not part of a street: 
bond fide claim of title, & the justices properly 
declined jurisciction.-—PHILLIPS 1. 
(No. 1) (1872), 36 J. P. 310. 


©. being sum- 


Held: this was a 





\ANHAM 


593. dd. Annotation :—Consd. Pointon v. Cox 
(1926), 136 Ta. T. 506. 

is no sufticicnt 603. Add. Annotation: -Consd. Pointon v. Cox 
(1926), 136 L. TP. 506. 

642. Add. Annotation :—Refd. Pointon v. Cox 


(1926), 186 L. T. 506. 


Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1 K. OB. S04, 


Add. Annotation :—As to (2) Refd. Gough v. 
Rees (1929), 46 T. I. RB. 108. 


PART VIII. sia 5, SUB-SECT. 1.— 
| 


Conviction under Excise Act, 
&. 180) Hhetner in respect of more than 
one offenee.J-——A — corviction under 
Exeise Act, 8. 180, for that the aceused 
“unlawfully did coneeal or hoep, or 
tllow, or suffer to be concealed or hept,’’ 
ete., in not one in respect of two or 
more offences.—h. vr. CHENG ToUGd 
SinG, [I92ZR) 7 WW. RR. 8h: 49 
Gan Crim. Cas. 79; 39 B.C. Ro 157.— 
CAN. 


PART VIII. SEC) e» SUB-SECT. 1.— 
- (@). 


"644 i. Jount trial —Separate — con- 
richons.j—A magistrate bas no Juris- 
diction to hear separate offences 
against different persons together, even 
where the persons charged consent to 
the adoption of that course, & the 
proceedings in such cases are void 
ab intikeo.—RUSSLLL 9. BATES (1927), 


sc. 


27S. RN. S. W. 297; 44 N SS. W 
W.N. 79; versd. 10 Co. Le. RR. 209 — 


AUS. 
PART VII. SECT. 5, SUB-SECT. 1.—E. 


ni. ——.]J—A magistrate may, 
before making the appropiate entry 
in the Criminal Record Book, alter his 
decision as to the quantum of punish- 
Ineut Mnposed ; but af the alteration 1s 
made for a purpose which constitutes 
an improper excreie of his discretion 
in the matter of punishment, such 
alteration is irregular, & the detention 
of accused in pursnance thereof fs 
illegal.—Jte CAVENETT, [1926] N. Z. 
lL. RK. 755.—N.Z. 


PART VIII. SECT. 5, SUB-SECT. 3.— 
A. (b) i. 





705 = iii. Offence under 
Opium c& Narcotic Drug Act, & 5A 
(2) (¢).]-—R. (Wauan) v. Wond Man, 
11922) 1 W. W. R. 67; 66 DPD. L. R. 
517; 36 Can. Crim. Cas. 319; 17 
Alta. TL. R. 363.—CAN. 

pi. Release on bail ponding sentence - 
Subsequent appearance on another charge 


—Right of magstrate to sentence for 
W ERDMARK 














premous charge.\— tv. 
(1928), 50 Gan. Crm. Cas. 443 —CAN. 
sm. Substitution of new warrant— 


Term of wanprisonment ertended—New 
warrant invalud.) Re WHETON (N. 8.) 
(1926), 46 Can. Crim. Cas. 247.— CAN. 
sn. Jduplicrate warrant—Original war- 
rant lost or destroyed.) Re Moar. 
(1928), 50 Gan Crim. Cas. 44.--CAN. 


PART VIII. oe re SUB-SECT. 3.— 
. (e). 

so. Power to suspend sentence— 

Summary conmetion under Criminal 


Cases 788—96Sd. ENGLISH AND Empire Digest SUPPLEMENT. 


738. Add. Annotation :-—-Mentd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 750. 


793. Add. Annotations :—Refd. Clark v. Epsom 


R. D.C. [1929] 1 Oh. 287. Meontd. Wigg v. 
A.-G. of Irish Free State (1927), 96 L. J. P.C. 
88; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 


Part X.—-Clerks to Justices. 


808. Add. Annotation :—Consd. R. v. Ely JJ., 
Hap. Mann (1928), 45 T. L. BR. 92. 


811a. Should not act as solicitor for prosecution 
At quarter sessions.|—It is highly undesirable 
that the clerk to county justices, who have 
committed a prisoner for trial at quarter 
sessions, should act at quarter sessions as 
solr. for the prosecution, &, if quarter 
sessions on proper matcrials come to the con- 





clusion that he has done so, they are entitled, 
after prisoner has been convicted, to take 
that conclusion into consideration in deciding 
whether they should order the costs of the 
prosecution to be paid out of the county fund 
under Costs in Criminal Cases Act, 1908 
(c. 15), 8. 1.—R. v. Evy JJ., Ba p. MANN 
(1928), 938 J. P. 46; 45 T. L. R. 92; 72 Sol. 
Jo. 861; 27 L. G. R. 35, D.C. 


Part Xl—dQuarter or General Sessions. 


890. Add. Annotation :—Refd. Stoke Newington Borough Council v. Richards (1929), 45 T. lL. R. 650. 


Part XIl.——-durisdiction of Quarter Sessions. 


958a. —- Under Levy of Fines Act, 1822 (c. 46).] 
—By above Act the ct. of quarter sessions 
are empowered to discharge a forfeited 
recognisance in those cases only where the 
party has been committed to gaol, or has 
given security to appear at the sessions, &, 
therefore, where a party, whose recognisance 
had become forfeited tor not appearing to 
an indictment, & against whom process had 
issued, paid to the sheriff the sum mentioned 
in the recognisance, in order to prevent 
a sale of his goods, & the justices at sessions 
afterwards by an order mitigated the 
recognisance to a small sum, & directed the 
sheriff to discharge the residue from the 
recognisance :~-Held : such order was void, 
& the party was not entitled to recover from 
the sheriff the sum which the justices had 
ordered to be discharged.—ITIAYNES . v. 
HAYTON (1827), 7B. & C. 203; 5 Man. & Ry. 
K. B. 307,n.; 5 L. J. O. S. M. C. 136; 
108 E. R. 7333 subsequent proceedings, 6 
L. J. O. S. K. B. 231. 


Annotations :-- Distd. Warper v. Hayton (1829), 8 L. J. O. 8. 
M. C. 129. Expld. & Distd. ?te Thornton, Rh. v. West 
Ruding of Yorkshire (1837), 7 Ad. & KH). 683. 


958b. ——-- — —-.|—-Above Act empowers the ct. 
of quarter sessions tuo discharge a forfeited 
recognisance jn cases where the sheriff has 
levied part of the amount, & the party has 
been comtuitted to prison for the remainder ; 
& if, in such a case, the sessions discharge 
the recognisance while the money so levied 
in part is in the hands of the sheriff, he must 
refund it to the party.--HAkPER v. HAYTON 
(1829), 5 Man. & Ry. K. B. 305; 3 Man. & 
Ry. M.0C.18; 8 L. J. O.S. M. C. 129. 


958c. 








.|— Where a party bound in recog- 
nisance to keep the peace is subsequently con- 
victed at petty sessions of an assault, & the 


conviction is returned to the quarter sessions, 
the justices there are not authorised, under 
above Act, to order an estreat of the recognis- 
ance; but the proceeding for that purpose 
must be by scire facias, as before the statute. 
—R. ve. West RIDING OF YORKSHIRE 
Justices, fe THORNTON (1837), 7 Ad. & EI. 
583; 2 Nev. & P. K. B. 457; Nev. & P. M. C. 
385; 112 E. R. 590; sub nom. R. v. WEST 
RIDING OF YORKSHIRE JUSTICES, Ka p. 
THORNTON, 7 L. J. M. C. 9. 


mr al : --Distd. Rh. v. Ely Justices (1855), 5 iW. & B. 


958d. — - - -—.]—A party who had applied for 


a beer licence, under 9 Geo. 4, c. 61, which 
was refused, appealed against the refusal 
to the Oct. quarter sessions, & entered into 
a recognisance to try the appeal, abide the 
judgment of the ct., & pay such costs as the 
ct. might award. ‘The appeal was dismissed ; 
& the ct. ordered applt. to pay costs to resp., 
‘* forthwith.”’ A blank was left in the order, 
as to the sums, which the clerk of the peace 
had not time to fix before the sessions 
adjourned. The sessions adjvurned to the 
next November. Before the adjournment 
day, the clerk of the peace fixed the cvusts, 
& filled up the order. After the adjourned 
sessions had terminated, but before the next 
sessions, which were held on the next Jan., 
payment was demanded of applt., who did 
not pay. On affidavit of this, the sessions 
holden in Jan. estreated the recognisance :— 
Held: the sessions had power to estreat the 
recognisance, & that process might be taken 
upon it under above Act.—K. v. ELyY JUSTICES 
(1855), 5 E. & B. 489; 26L. J. M.C.1; 26 
L. T. O. S. 57; 20 J. P. 116; 1 Jur. N.S. 
1017; 4 W. R. 5; 119 B. R. 563. 


Annotation :—Refd. Rawnsley v. Hutchiuson (1871), L. H. 
6 Q. B. 305. 


Code, Part XV.]—R. v. BROWNIEE, making a conviction under Liquor Act, Gee R. 588; 50 Can. Crim. Cas. 


{119271 4 D. 1s. R. 703; 48 Can. Crim. 1925, 1924~25, co. 53, a justice of the 


Sask. L. R. 479.—CAN, 


Cas. 218; 61 0. L. HK. 28.—CAN. peace has no authority to order that ; 
the Coste pee pa as) re & suon = » Right of sires death) My Jar ire 
PAR III. ; i“ . 4. provision the conviction cannot be ings under Crimina . Par 
ART VIII. SECT. 5, SUB-SECT. 4 treated as a nullity on an appln. for XVJ.}—R. 0. SORVETNYK (Saak.) 
aa i, - Under Liquor Act.|)--In habeas corpus.--R&X ». RABIUK, [1928] (1926), 46 Can. Crim. Cas. 280.—OAN. 


ORA 


1002a. Power to reduce charges—-To found juris- 
diction.|—-Charges of sufficient gravity should 
not be reduced merely to found the juris- 
diction of petty or quarter sessions, but 


Vol. XXXIII.— Magistrates. 


Cases 1002a—1236a. 


should be committed to assizes.—R. v. 
BENNETT (1928), 20 Cr. App. Rep. 188, 
C.C. A. 


Part XIIl.—Appeals from Courts of Summary Jurisdiction. 


1015. Add. Citations :—-sub nom. Harrur v. BAY- 
LEY, 6 E. & B. 218; 25 L. J. M. ©. 107; 2 
Jur. N. S. 882; 119 E. R. 845; sub nom. 
R. v. Harross, 4 W. R. 46). 

1100. Add. Citation :—2 B. R. A. 1135. 

1170. Add. Annotations :—Refd. R. v. Edmonton 
Income Tax Comrs., Ex p. Thompson, [1929] 
1 K. B. 220; R. v. Newport (Salop) Justices, 
Ex p. Wright, [1929] 2 K. B. 416. 


1175a. -|--Where an information for a 
criminal offence has been dismissed by a 
ct. of summary jurisdiction, that ct. has 
jurisdiction, on the application of the 
unsuccessful prosecutor, to state a case on 
a question of law, & in the event of its refusal 
the High Ct. has jurisdiction to compel it 
to do so.—R. v. Newport (SALoP) JUSTICES, 
Ez p. WRiautT, [1929] 2 K. B. 416; 98 1. J. 
K. B. 555; 141 L. T. 563; 93 7. BP. 179; 
45 TLL. R.4773 TS Sol. Jo. 8843; 27 1. G. RR. 
518, D. C. 


1176. Add. Annotation :— As to (2) Refd. R. ». 
Newport (Salop) Justices, ka yp. Wright, 
[1929] 2 K. B. 416. 

1215. Add. Annotation :—Apld. R. v. Edmonton 
Income Tax Comnrs., Ba p. Thompson, [1920] 
1 K. B. 220. 


1219. Add. Cilations :-—-96 L. J. K. B. 493; 28 
Cox, C. ©. 261. 

1229. Add. Citations :— [1927] 1 K. B. 315; 96 
L. J. K. 2B. 115; 91 J. P2143 25 LG. RR. 
353; affd., [1927)1 K. B. 8535 96L. 3. Keb. 
343 3 187 L.-T. 10; O15. P.643; 438 'T. Lh. 
326; 71 Sol. Jo. 298; 25 L. G. BR. 188, C. A. 
Add. Annotation :—DiIstd. Lawrence v. Martin, 
[1928] 2 K. B. 464. 

1229a. Appeal by clerk of urban district council - 
Reoognisance entered into by clerk -- 
Validity.|}—On the application of a clerk of 
an urban district council for a case to be stated 
for the opinion of the Ligh Ct., the clerk 








himself entered into the recognisance con- 
ditioned to prosecute the appeal, rendered 
necessary by Summary Jurisdiction Act, 
1857 (c. 43), 8.3. Ona preliminary objection 
at; the hearing of the appeal, that the 
recognisance should have been entered into 
by the clerk on behalf of the couneil, so as to 
render their goods liable, for the reason 
that the council had by resolution authorised 
the clerk to lay the original information &, 
if unsuccessful, to carry the proceedings 
further, & that the clerk ‘‘ duly authorised ”’ 
had sworn the mformation, & entered into 
the recognisance ‘Sas principal ”? :-—-HHeld: 
the recognisance was good, in that in fact the 
clerk as informant was applt., being at 
hberty by virtue of Publie Health Act, 1875 
(c. 55), 8. 250 to institute & carry on any 
proceedings which the Joeal authority was 
authorised to institute, & the alove words 
of authorisation were surplusage. -{-AWRENCE 
v Martin, (1928(2K. 8.454; 971. 50K. 2B. 
707 5 1894.7. 878, 92.0.PL112 3; 44 ToT. BR. 
G21; 261. G. Re 454. 

1236. utdd. Annolation :- Distd. Marsland v. Tag- 
yart, [1928] 2 K. BRB. 147. 

1236a. - —— Death of one justice-—-Signature by 
surviving justices.|—-A complaint was heard 
by three justices, who unanimously dis- 
missed it, but avreed to state a case for the 
opinion of the High C(t. Before the case 
was stated one of the justices died, & the case 
was signed by the surviving two justices 
only: -Held : as the obligation of the justice 
to sign the case was created by law & not by 
voluntary contract, & as his failure to fulfil 
that. obhgation was due to his death & not 
to any spontaneous act on his part, the 
Crown had jurisdiction to proceed with the 
matter, MARsSLAND @ TAGGART, [1928] 2 
K. OB. 4175 97 1. J. BK. OB. 7873 1389 1. Tb. 
1925 92 0. PL IS; 44 Toda Re 5483 26 
LG. R. 38775 28 Cox, C. C. S11, D.C. 


PART XIII. SECT. 1, SUB-SECT. 2.-—A. 
fi. ——.}-—R. v. Pocock, FR. v. 

ELuUIsON (Ont.), [1927] 4. D. L. R. 

1121; 49 Can. Crim. Cas. 95.—CAN. 


PART XIII. SECT. 1, SUB-SECT. 4.—G. 


st. Request for jury—Driscretion to 
grant or refuse—36 Vict. c. 58, 8. 2.) —- 
R. v. WASHINGTON (1881), 46 U. C. R. 
221.—-CAN. 


PART XIII. eee rey SUB-SECT. 2. --- 
e a ‘J 

1173 if. Where complaunant 
failed to eppents| Pho right of appeal 
fiven by Criminal Code, s. 749, ugainst 
the dismissal of an information or 
complaint does not exist when the 
dismissal is due to the complainant’s 
or informant’s failure to appear.— 

HITTERMAN v. RALPH, [1928] 2 
W. W. R. 631; 50 Can. Crim. Cas. 
282.---CAN, 


PART XIII. aah 2. SUB-SECT. 4.— 
- (a). 
sw. Annexation giving reasons for 





decrsion —Vehcther authoriscd.|  Teld + 
an annexation should mot bo made ta 
a stated ease giving Lteusons for the 
decision brought under review, there 
being no warrant for puch an annexe- 
tion in Sunuuary Jwuisdietion (Seot- 
land) Act, 1YOS. -COCKBURN v. 
GORDON, [1928] 5. C. (J.) &7.— SCOT. 


PART XIII. SECT. 2, SUB-SECT. 6. —A. 

1294 ii. ---— Under Ercise Act-- 
Unauthorised intervention of pustice. }— 
A justice of the peace having intervened 
in uw prosecution under Excise Act by 
assupung to adjourn the trial on the 
non-appearance of the police magis- 
trate before whom the information was 
laid & who had issued @ suunmons to 
deft. to appear before him, # conviction 
made on the adjourned date of tral 
by another pohce magistrate, before 
whom deft. refused to plead & to Whose 
jurisdiction he objected, was quashed, 
since said intervention wus In direet 
violation of sect. 134 Of said Act.— 
R. vo. Pyne, 11928) L W. W. It. 590; 
AY Can. Crim. Cas. 186; 28 Alta. L. R. 

CAN. 


341, 
955 


sx. J'o enquire as to authority & juris- 
diction of mayustrate  dsoas to manner 
wn which authority evereised.jJ-- Upon a 
Inouion to quabh an Information & 
proceedings taken before a pohee 
magishiute or justices of the peace, 
the et. may inquire as to his anthority 
& jurisdiction, & us to whether his 
powers & authority were exercised) in 
such a manner & in such place or places 
as to bring his acts within hip Juris- 
diction territorial & otherwise.— R. ce. 
ISBELL, [1928] 4 J) EL. Re S225 50 
yee Crim. Cus. $1, 62 0. L. R. 489.- - 

sy. 7'o set aside yudyinent—Irrelevant 
considerations tratraduced by magistrate 
—Noa opportunity geen to appliant to 
er plain. J—-BOUWER Uv. MASONDO (1928), 
49 N. LJ TR. 62. S. AF 


PART XIII. SECT. 2, SUB-SECT. 6. —C. 


50 Can. Crim. Cas. 381.—CAN. 
1301 vii. 1—R. v. WiGaIns 
(1928), 50 Can. Crim. Cus. 193.—CAN. 





Cases 1311—1708. 


1311. Add. Annotation :—Apld. QR. v. 
(Salop) Justices, Ha p. Wright, [1929] 2 


K. B. 416. 


1393a. —-—.|—Alandamus will issue to justices 
who have refused to hear an application 
under Small Tenements Recovery Act, 1838 


Newport 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


(c. 74), because they have adopted a general 
practice not to hear such cases on the ground 


that the county ct. is a more suitable tribunal. 


—R. v. Kent JJ., Ha p. TRIPLOW (1927), 137 
L. T. 25; 915. P. 38; 43 T. lL. R. 227; 25 
L. G. R. 120, D.C. 


Part XIV._-Appeals from Quarter Sessions. 


1607. Add. Annotation :-—Apld. Piper v. St. Marylebone Licensing JJ., [1928] 2 K. B. 221. 
1645. Add. Citation :— 1B.R. A. 549, 


Part XVI.—Appeal to Court of Appeal. 


1708. Aa OS :—Mentd. Farnham Grdns. 


Re ere ee 


1301 viii. --—~ Tk Fir, (1929) 
1p. L. RR. 3493 50 Can. ‘Grim. Cas. 319. 
—CAN 





1301 ix. - —~.}-- ANSON 1. 
[1928] N. Z L. TR. 490.—N.Z. 
PART XIII. SECT. 2, SUB-SECT. 6. —-D. 


1302 vi. —-—.}—R. v. BoOUrTinier 
(N.S.) (1928), 50 Can Crim. Cas. 186. — 
CAN 


PARKER, 


k i, —— —- —.]~- SUTITERLAND Uv. 
SHTACT, [1928] S C. (J.) 49. —SCOT. 


PART XIII. SECT. 3, SUB-SECT. 3, — 


- (b). 

6%. To make order for detention of sius- 
pected person—Order refused on grounds 
unsustainable in law- Offer ta state 
case.) - Where an appin, has been made 
to a district. yustice for an order under 
Pubhe Safety Act, 1927 (No. 31 of 
1927), 8. 16 (2), for the detention of a 
person suspected of an offence under 
the Act, & the district justice refuses 
Lo make the order on grounds unsus- 
tamable in Jaw, mandamus hes, nol- 
withstanding that the district. qustice 
has offered to stute u case for the High 
Ct., a ease stated not being equallby 
convenient & effeetive in the cireum- 
Sse a —A.-G. ov M'BrRipr, [1028] 

. at. 451.--IR. 

PART XIII. SECT. 4. 

hh (p. 480) i. Probabilidy of 
prejudiec.\— Where a legal practioner, 
having no direct interest in a local ct. 
action, on the morning on which judy- 
ment in the action was to be delivered, 


~~ 









disenssed the action with one of the 
justices who heard the action, & mude 
certain statements ealeulated to pre- 
judee him against one of the partics : — 
Tfeld : an order m the nature of a writ 
of eerfiorart should be granted removing 
the hearing of the action into the 
Supreme Ct.— BURKE ”. STAENR (1927), 





oe 


S. A. S. KR. 180.-—AUS. 
PART XIII. SECT. 7. 
f£ (p. 432) i. —-— To first siltings in 


county where contetion took place.)j- - 
Reo. Fraser, [1928] 1D 1. R. 8033 
49 Can. Crim. Cas. 189.—CAN. 


hhh (p. 431) i. -—— —— Findings of 
Jact.]-- QR. ve. BRELLMAN (Ont.) (1925), 
45 Can. Crim. Cas. 145.—-CAN. 


hhh (p. 432) iit. — — Where conimniclin 
unthin fourteen, days of nert sitting of 
appeal court.J—R. vr. NORMAN (1923) 
49 Gan. Crim. Cas. 105.- CAN. 


hhh (p. 432) tii, —--—- ——.]— TR. v. 
Morris (1921), 19 Can. Crim. Cas. 
38Y. - rie 

bhh (p. —-— ——.]}—- Rn. 1. 
Ww INN 88), oy Can. Crim. Cas. 401. 
—-CAN 


» 


“hhh (p. 432) v. —— xlension of— 
After erptratian of fixed period.\— -R 
ve. BOUTILIER (1928), 50 Can. Crim. Cas. 
186.—CAN. 


sv. Who may apneal—Under Crim- 
inal Code, 8. 749.J)—Nh. v. Hicks, [1926] 
1 W. W. R. 182: 46 Can. Crim. Cas. 
04; 37 B.C. R. 280.—CAN. 


». Cambridge Grdns., [1929] 1 K. B. 307. 





SS 





aaaa i. To nearest court—TIow 
nearest court ascertained.|—R. v. HOLT 
(1925), 46 Cun. Crim. Cas. 40; 36 
Le R. 391; (1926) 1 W. W. RR. 47.— 


aaaaii. S.P.R.v. CANADIAN ROBERT 
DOLLAR Co., LTD. (1926), 37 B.C. N. 
264.---CAN. 


dddd i. —-~— ~——.}—R. v. McLat- 
CHKY, Hr np. STEWARY (N.B.), [1926] 2 
D. L. R. 334; 45 Can. Crim. Cas. 
293.—CAN. 


p (p. 433) i. —— Nature of- --Whether 
trial de emer Rh. v. LAURIENTE, [1928] 
3 OW. W. R. 265.—CAN. 


gE Hie 433) i. -}~—On an 
appeal from a conviction founded on 
an alleged plea of geek it is open to 
accused to raise the point that he did 
not, in the true legal sense plead 
rusty to the information or complaint 
preferred against him, sinee he did not 
understand the nature of the charge & 
pleaded guilty in ignorance.—R. v. 
OLNEY (B.C.), [1926] 4 D. L. RR. 869; 
{1926} 3 W. W. R. 273; 46 Can. Crim. 
Cas. 196.—CAN. 


gg (p. 433) ii. —~— Discretion of judge 
to allow withdrawal of plea.j—-Ey hn. 
STANTON (1928), 28S. R. N.S. R. 516; 
45 N.S. KR. W.N. 118.--AUS. 


sw. Postponement of apneal—Grounds 
Aes granting.|-—l.. v. CUMYow, [1926 j 

L. R. 623; 45 Can. Crim. Cas, 172; 
36 RB. C. R. 435.—CAN. 








Vol. XXXIITI.—Cases 12—365. 


MALICIOUS PROSECUTION AND PROCEDURE. 


Part |—Distinguished from Trespass and 
False Imprisonment. 


12. Add. Annotation :--—Mentd. De Freville v. Dill 


(1927), 96 L. J. K. B. 1056. 
For existing citations read 
MAGNAY v. BurRT (1843), Dav. & Mer. 652 ; 


Part IIl.—Malicious Abuse 


100a. ——— -- --—- Omission to pass money through 


court.|—An order was made agamst pitt. 
in a county ct. committing him to prison, 
but was suspended so long as he paid £1 a 
month into court. Deft., the judgment 
creditor, asked him to pay him the £1 direct, 
& promised to pass it through the ct. Pltf. 
paid the deft. the money, but deft. did not 
pass it through the ct. Pitt. having been 
imprisoned was held entitled to damages.- 

CHAPMANN v. MoruEyY (1891), 7 T. L. Re. 257. 


101a. ——-- No detention-—Bail given.|—In an 


action for a malicious arrest, pltf., in order to 
support an averment in his declaration, 
that he had been arrested, proved the writ ; 
the warrant ; that the officer sent a messenger 


fnnotations :-— Consd. George ¢. Radford (182), 3 ( 
J6%.  Apld. Reece ve. Gutliths (1829), 5 Man. & 
1205 Amor ov. Blotteld (1832), 9) Bme. G1; 
Pilling (1831), 2 Cr & M. 374. 


sub nom. Birv v. MAGNAY, 7 Jur. 127: on 


appeal, sub nom. MAGNAY «. Burr, 5 Q. B. 
J8l, Ka. Ch. 


of Civil Proceedings. 


to bim, informing tim that he had such a 
warrant, the messenger not having it then 
with him, & desming him to give bail; that 
he sent word that he would on the following 
day 5 & that he accordingly did so, giving 
a hail-bond at the officer’s house ; but never 
being actually detained :--Held: these facts 
did not amount to an arrest; &, therefore, 
the averment was not proved.- Berry 7, 
(1827), 6 BL & C. 5283 9 Dow. 

Ry. WK. OB. 55835 108 i. OR. S163 sub ne 

BeRky v. SEMpRoNIUsS, 5 L. J. O. S. KK, 


xa PP, 
oe k. B. 

Sates v. 
Refd. Brown v. Chapman 


(1848), 6 C. BL 365, 


Part 1V.—Essentials to Action. 


148. .1dd. Arnolation : 
(1929), 45 T. L. ht. 643. 





PART II. SECT. 1. 


20 1. The definition of ** pro- 
secution ” is not confined to proceed - 
ings before a mugistrate or a criminal 
ct. The proceedings relating to the 
granting of sanction to prosccute, 
though they may not lead to imposition 
of tine or impmsonment, render the 
person charged liable to fine or mnu- 
prisoninent, &, therefore, come within 
the meaning of the term “ propecu- 
tion.’*-- RABINDRA NatH Das 2. 
JOGENDRA Natu Dp (1928), J. L. 7X. 
06 Calc. 432.—IND. 

33 ii, —- —----—-. }}-A suit for damages 
for malicious prosecution cannot. pro- 
ceed when the proceeding alleged to 
give rise to the cause of action had 
cnded in the dismissal of the complaint 
under Code of Criminal Proceedings, 
1898, 5, 203, & no process had becn 
issued against pltf., & the mere fact 
that pltf. had cross-examined the 
witnesses for comnplainant cannot alter 
the character of the proceedings. - 
SULHAG GHAMAR v. NAND LAL Sinu 
(1928), 1. L. RK. 8 Pat. 285.—IND. 


PART III. SECT. 1. 
78 vi. - ---.}—RAMA Row v. SOMA- 
SUNDARAM ASARY (1927), I. L. Tt. 61 
Mad. 642.— IND. 


PART IV. SECT. 1, SUB-SECT. 1.—-A. 


121 ii. ——- ———_.]}—-Pltf. must prove 
that he was innocent, & that his 
innocence was pronounced by the 








Apld. Morriss v. Winter | 365. Add. Annolation :—Mentd. Uardie & Lane 


Chilton, [1928] 2 K. B. 306. 


tribunal before which the accusation 
was made. Where w nolle prosceque is 
entered, although it establishes that 
the procecdings terminated im favour 
of pltf., 1¢ does not establish his 
innocence -~Tictr vw. FORMAN (1927), 
29 W. A. L. R. 13.—AUS., 


PART IV. SECT. 1, SUB-SECT. 2. 


di. Descontiuruance of proceedings. j— 
PDALLING v. McKENDICK (2. It. I.), 
[1926] 2 D. L. R. 999.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1.-— 
B. (a). 

205 xi. --.J—In a suit to recover 
the price of goods sold, goods in a store 
wore seized upder an order of attach- 
ment. ‘The suit faued as against A. F., 
who claimed to be the owner of the 
business, & the order of attachment 
wus dissolved. A. I. then) brought 
action tor damages :-—J/eld : the action 
was not mumtamable either for 
maheously suing out. process, becuse 
of the absence of mahee & the existence 
of reasonable & probable eause ; or 
for trespass, because, even assuming 
A. F. was the owner of the goods, 
as to which the et. was not. satisfied, 
the seizmec was under a valid attuch- 
ment order.— FRINSLEIN 1. PAULIN- 
CHAMBERS Uo., Lirp., [1921] 1 W. W. R. 
554; 59 D. L. lt. 605.-- CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—A. 
230 i. Acting without just cause or 


957 


erense,|—MANNING 1, NiIckERSON 
(B. C.), 11927) 8 Do L. Rh. 7283 [1927] 
2 W. W. It. 623.—CAN, 

230 11. —— |] - PAULSON 1, CLEMEN'ES 
(Alta.), (1927) 3 D. L. RR. 716 —CAN, 

230 in. = ——.J—Govt. Taquor Act, 
i. 5. B.C. 1924, c. 146, has not changed 
the law with respeet to mahcous 
prosccution. Where in an action 
agaist «& chief of police for mahecious 
prosecention because of lis applyme 
for & the execution of a search warrant 
inssucd under sect. 73 (1) of said Act. 
the most charitable view that could 
be taken of his action was under the 
information given him by his informant 
he was requested to investigate &, 
instead of making a proper investiga- 
tion, he immediately applicd for the 
warrant, it was held that said view 
coupled with the tnding already made 
of an ebsence of reasonable & pro- 
bauble cause woud suppo.t a finding of 
muice. - GRADY & GRADY v, DEVITT, 
11928] 1 W. W. It. 921.—CAN, 

230 iv. -} -NICKERSON v. MAN- 
NING, [1928] 5 D. L. 4th; [1928] 
sO. bh. ot. CAN. 

241 va. - -- | Linbiskson 2. 
BaLiet., [M27] 8 DD. L. he 374; 
1927p) 2 W. W. 2.197; 36 Man. L. RR. 
519.—-CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—B. 


m i, ——- --—.}— JONES v. ECKLEY, 
[1928] 2 D. L. R. 943.—CAN. 


Cases 574-586. 


574, Add. Annotutions :—Refd. Campbell v. Pollak, [1927] A. C. 782 ; 


Part V.—Evidence. 


1 K. B. 771, 


HNULISH AND Empire Dicest SUPPLEMENT. 


Martin v. Benson, [1927] 


Part VIl—-Pleading and Practice. 


586. Add. Annotation :—Refd. La siceeieaeltastrsaea v. Weinbaum (1927), 137 L. T. 638 


eas ee alle Sa peer eee ~~ nm eee 


PART IV. SECT. 2, SUB-SECT. 4.—A, 

284 xiv. ----—.|I-- MECKLENBURG v. 
CANADIAN Pacirio Ry. Co. (Alta.), 
11926] 1 D. lL. RR. 706.—CAN. 

284 xv. —-—-.J— MCRAE v. MCLAUGH- 
YAN MOrON Can Co., LTp. (A}ta. ) 
(1926)1D. L. R. 372; [1926] 1 W. 

R. 161.—-CAN. 

sa. Peraeverunce wm ‘prosecution 
After discovery that facts relicd on are 
not truc.J—A prosecution, even if 
eommenced under a bond fide belicf 
in the puilt of the uecused, may become 
mala fide bv continuance after it 1s 
discovered that the facts upon which 
if was based are not. true.— RABINDRA 
Natu Das v. JOGENDRA NATH DIB 
(1928), I. L. Ki. 56 Cale. 432.— IND. 


PART IV. SECT. 3, SUB-SECT. 2.—A. 
362 v. ---— .]}—-While, in an action 








mmr a 


for mulicious m Gaseubion: milice may 
be imferred from want of reasonahle & 
probable cause, yet that inference 
cannot be drawn where all the facts & 
eivecumstances of the case would tond 
to show that there could be no malice 
in the sense of the initiation of proceed- 
ings in a malicious spirit, vc. from 
an indirect & improper motive.--— 
O°’LOUCHLIN ©. GRANDJEAN, [1929] 1 
D.L. R.198 ; [1928]) 3 W. Ww. RR. 740.-- 
CAN. 

o i. --- -- --—- Plaintiff about to leave 
jurisdiction.J--DANSEY  ¥, ORCUTT, 
[1928] 4 D. L. R. 27.—-CAN. 


PART IV. SECT. 3, SUB-SECT. 3.—E. 


417 i. Absence of probable cause not 
tmplied,|J—SHURRATI v. SHAMS-UDDIN 
(1928), 1. L. Ht. 50 All. 713.—IND. 


Sr AP OT ey cote et onc 


PART IV. SECT. 3, SUB-SECT. 4.—A. 


432 vi. -}——-OWENS v. MARTIN- 
DALE, [1928] 4 D. L. BR. 932; 63 
QO Ju. R. 87.—CAN. 


PART IV. Beet nen 4.-— 
B. (a 





meee eee EP 


436 xii. DGEON 1. 
HouMAN (FP. 1. I.), [1926] 3 D. L. R. 
480.—CAN. 


PART IV. oa cae 4,.— 
. (a). 

467 iv. —-— -J—PIDGEON 1. 
HouMAN (P. E. I.), [1926] 3 D. L. R. 
480.—CAN. 

PART V. SECT. 1, SUB-SECT. 2. 


HOLMAN 
T), [1926] 3 .L R 480.— 








537 ix 
K. 
CAN. 


Vol. XXXIII.— Cases 68---531. 


MARKETS AND FAIRS. 


Part Ill_—Rights and Liabilities in connection with 


Markets and Fairs. 


68. Add. Annotation :-—Refd. Iardic & Lane v. Chiltern (1927), 96 L. J. K. B. 773. 


Part IV.—Holding of Markets and Fairs. 


103. Add. Annotation :—Refd. Layzell v. Thompson (3927 


), 187 L. Te 106. 


Part Vil—Disturbance. 


312. Add. Annotation :- -Refd. Layzell v. Thomp- 


son (1926), 91 J. P. 89. 


339a. Right to prevent sale 1 dwelling-house.| — 
. (1433), Y. Be. 11 


DUNSTABLE (PRIOR) v. 
Hen. 6, fo. 19, pl. 13. 


ANCOR CLIONS 8 - Consd. Loudon City Case (1610), 8 Go Rep. 
ridge. 


21b; Hutchins v. Player (1663), 0. 


Moseley ev. 
burv Corph. v. 
Mosley o. 
field Corpn. 
Penryn Corpo. 
Manehester 


Refd. Ballard v. 
Canton District Market Co. ev. 
Ki, Ry. Co. v. 


272. Apld. 2955 (4 


Corpn oo. 
Bonnet (1759), 


Chadwick (1782), 3 Dong K.B. 117: Pewhs- 
Briicknell (2809), 2 Taunt 120. Consd. 
Walker (1827), 7 BL & GC 40.) Expld. Muccles- 
v. Chapman (1813), 12 M. & WIS Consd. 

. Best (878), 8 KX. J. 292.) Expl. 


Lyons (1882), 22 Ch YD. 287. 
“Burm. 775, Liandafl & 

Lyndou (IXG1), 26 J. P. 

Gloldsmid (1884), 9 App. Cas. 927. 


Part IX. --Sale in Market Overt. 


430. Add. Annotations -—Mentd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 


Simmons, [1927] A. C. 487. 
467. Add. Annotation :- 
[1927] 1 KK. B. 893. 


PART II. SECT. 1. 


sa. Whether structure divided into 
shops forms prwate murlet—Goods dis- 
played on pavement.J—BOMBAY MUNT- 
CIPALITY Vv. YENKANNA ELLAPPA (1928), 
[. L. R. 52 Bom. 780,—IND, 


PART II. SECT. 3, SUB-SECT. 1. 

386 i. Acquisition of site—Necessity for 
bye-luaw.J—CItTy OF KDMONTON v. MAc- 
ae eg Alte) (1907), 7 W. L. R. 201. 


PART VII. SECT. 1, SUB-SECT. 3. C. 
sf. Buying goods outside market.}— 
Although no markct tolls are charge- 
able by an owner of a market, buycrs 
can disturb, in an actionable sense, the 
market by buying outside its a aa — 
eee v. DOHERTY, [1928] I 


PART XI. SECT. 1, SUB-SECT. 1.—-A. 


601 ii. —— What amounts to.)]—R. 
v. THORNBERT, [1925] 2 W. W. R. 175; 
19 Sask. L. R. 429.—CAN. 


PART XI. SECT. 1, SUB-SECT. 2.—-A. 


sk. Sale by agent of company— Tac 
imposed by Corporations Taxation Act, 


-Mentd. Lowther v. Harris, 


283; Lake v. 


031. Add. 


478. Add. Annotation: 
Guatemala v. Nunez, [1927 


Annolateor 


-Mentd. Republica 
11 K. B. 669. 


:— Folld. Kdwards «+. Wan- 


stall (1929), 46 T. 1. R. 101. 


R.S.S., 1920 (ce. 31), paid by company.) 
—Kt. », AUNE, 11925] 2 W. W. RR. 539 ; 
44 Can. Crim. Cas. 194; 19 Sask. L. RR, 
566.—CAN. 


PART XI. SECT. 3. 


qi. ---— Offer of goods an exchange 
for trading stamps Whether sale or 
offering for sale.) ~Deft, arranged with 
various retail inerchants that cach 
should roceive from bim trading stamps 
the property in which, however, was 
fo remain in bim, & should pay him 
fifty cents per hundred stumps, & 
glve one to each customer for every 
ten cents of cash purchases, while 
deft. showd advertase the merehants 
in certaiww directories & otherwise. A 
blank space was left in these direetories 
for pasting in such stamps, & every 
customer who brought to deft. one of 
the directories with a fixed maumber of 
Atwmps pasted in was entitled to receive 
in exchange any article he might 
sclect out of an assortanent of goods 
kept in stock by deft. Apart from this 
the goods were not for sajJe:—Held: 
these transactions did not constitute 
a selling or offermy for sale by deft. 
within a penal bye-law, Passed 
under R. S. O. 1897, c. 223, 8 583 (30), 
(31).-- Rev. LANGEEX (1899), 310. R. 





959 


295; 20C. L. T. CAN. 


ti, -- --—— For mrincipals assessed 
in municipality - -Though non-resident. | 
—K. vu. Murray (1903), 24 CG. L. 1. 
183.—CAN. 


t fi. For non-resident 
trade) --Ostensibly acting for resdent 
fradcr.|—li. v. GIBB (1928), 50 Can. 
Crim. Cas. 366.-—CAN. 


ai. - Not company seiling sad ct 
premises rented for two months,] —hR. v. 
DOMINION GENERAL JOBBERS, ae 
11925) 3 D. L. BR. 570; [19285] ° 
W. W. RR. 289; #44 Can. Crim. Cas. 
229; 35 Man. L. It. 57.—CAN. 


hi -- .J—Tbe conviction was 
for that. deft., being a transient trader, 
occupying a "place of busimess in the 
town of M., did sell certain guods, 
wares & merchandise, contrary to a 
bye-law :—Held: the want of an 
allegation in the conviction that deft. 
was @ transient trader whose hame had 
not been duly entered on the asscssment 
roll for the current veur was fatal.—- 
R. v. wenon (1888), 16 O. Ti. 11.-——CAN. 


h ii Proof of one sale—No proof 
thet eee fo be supplicd by person doing 
business oulsede municipality.)-- RR. v. 
Ogi (1910), 15 W. la. R. 325.--CAN. 
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Cases 8-151. ENGLISH AND Himprre Dicest SUPPLEMENT. 
Part |—The Relationship. 
8. Add. Annotations :—As to (1) Consd. Tem- 46. Add. Annotation :—-Consd. Bull v. West 
pleton v. Parkin Wm. & Co. (1929), 140 L. 'T. African Shipping, etc. Co., [1927] A. C. 686. 
519. Refd. Williams v. Larsen (1928), 21 49. Add. Annotations West 
B. W. C. C. 339. African Shipping, etc. Co., [1927] A. C. 686. 
18. Add. Annolations :— lams v. Larsen Refd. Leggott (G. W.) & Son v. Normanton 
(1928), 21 B. W.C.C. 339. Consd. ‘Templeton (C. 11.) & Son (1928), 98 L. J. K. B. 145. 
v. Parkin Wm. & Co. (1929), 140 L. T. 519. 54. Add. Annotation :—Consd. Bull v. West 
14. Add. Annotation: : arkin African Shipping, etc. Co., [1927] A. C. 686. 
Wm. & Co. (1929), 140 L. 'T. 519. 55. Add. Annotufion :—Consd. Leggott (G. W.) 
15. Add. Annotations :—Consd. Roberts — v. & Son v. Normanton (C. EL) & Son (1928), 
Gardner (1928), 21 B. W. ©. ©. 154; 98 L. J. KK. B. 145. 
Templeton v. Parkin Wm. & Co, (1929), 140 55a. Lightermen hired with lighter.|— Applts. let 
L. bP. 519. ; Reid. Williams v. Larsen (1928), on hire to resps. a lighter manned by two 
21 B. W. C. C. 339. native lightermen. 'The lighter was moore 
20. Add. Annotation : —Refd. McGec v. Muir) to resps.’ ship, & was used by them during 
Win. & Co. (1020), 140 L. TY. 546. the day in loading the ship. During the night 
the lightermen negligently left the lightez, 
25a. — —.|—Where the general servant of a master | Vtehy ey : ‘ iene 
is hired out Lo another for a particular employ- | ae Sane ot, <i salen x : ee et 
ment, & while engaged in that employment, | Ce a eee 
aeons ashore, & broke up :—Held: the lightermen 
causes damage to lis master, the servant is | 
green fee : is: being under the orders & control of resps. 
to be deemed, for anything done in the course | avis the nielitene well Aaalane tho neti 
of that employment, the servant of the | j i“ li deamon oes ees os BIC fe bans 
hirer & the master is entitled to recover | ee ee 
sei negligence & were liable to applts. in dain- 
from the hirer for the damage caused to him. : ‘ — : 
| EGGOTT (Gi W . ‘ re ee ? * nm - ages.— BULL (A. HH.) & Co. v. Wesr AFRICAN 
—-LEGG i W.) & SON t«. NORMANTON Er Coan. ; 
‘ ae qoute - re SHIPPING, ETC. Co., [1927] A. C. 6863; 96 
(C, I.) & SON (1928), QS L. J. K. B. 145; 1410 T j pP r] 127 a 137 L sh AQ > 43 shy L R 
1.1, 224; 45 T. 1, R. 155, D.C. a es nen een 
27. Add. Annotation :—Consd. Bull v. West en eee 
: . hataads ait . . ‘s A fatwa Lege 1 W.)wS % Norns, 
African Shipping, etc. Co., [1927] A. C. 686. “GC. He aac) Oe ded, K. hi 1 ae ile Veer tes 
29. Add. Annotation :—Consd. Bull v. West 66. Add. Cilutions :—96 J. J. K. B. 170; 1386 
African Shipping, cte. Co., [1927] A. C. 686. | das Pe-ST7. 
44. Add. Annotation: Consd. ‘Templeton = «. | 89. Add. Annotation :- Refd. Brooke v. Bool, 
Parkin Wm. & Co. (1929), 140 L. T. 519. [1928] 2 Kh. BB. 578. 
Part Il.—Particular Classes of Servants. 
188. Add. Annotations: - Apid. Re Machay, Re 


Rowland, dte Barry (1928), 


44 T. 1. it. G88. 


Refd. Birmingham Corpn. v. Labour Minister, 


Re Lee, Re Wudson (1027), 


PART I. SECT. 1. 


a i. Flospital & nurses )-~NYBERG 1. 
PROVOST MUNICIPAL HOSPITAL BoaRn, 
No, 52 fi, post.—CAN. 


PART I. SECT. 2, SUB-SECT, 1.— 
A. (b). 


211. For ‘*CAN.’”’ read ‘‘SHANG- 
HAI. 
PART I. 


SECT. 2, SUB-SECT. 1.— 
B. (a). 

52 ii. -]— Hospital liable for 

the negligence of nurses after an 

operation. —NYBERG vt. PROVOST MUNT- 





CIPAL Hosprrani BOARD, [1927] I! 
D.L. R. 969; [1927) S.C. RR. 2286.-- 
CAN. 

52 iii, —-— .J Pitf entered delts.’ 


hospitel tor the pu nos of vodergoing 
ah operation, &, owing to the fact that 
the rogular nursing staff was not 


92 J. P. 17. 


151. Add. 


Annotation ----Mentd. Hardie & Lane 
v. Chilton, [1925] 2 K. B. 306. 


sufficient to give her the care considered 
necessary by her physician a special 


hurse was employed & added 
temmporaniy to the regular = staff 
but charged to plitf.:—/J/Jeld: the 


special nurse so engaged was the 
employee of the hospital & not the 
mucre assistant of plif.’a physician, & 
the hospital was responsible in damages 
for negligence on her part resulting 
m severe injury to pltf.—LoGANn 1. 
COLCHESTER COUNTY HOSPITAL, [1928] 
1D. L R. 1129; 60 N.S. R 
CAN. 


PART I. SECT. 3, SUB-SECT. 5.-— 

90 ii. - — --.]}-—P1UkLAN v, MAIN nee 
idan (1927), 30 W. A. L. lt 
A 


— 
° 


16. —_—_ 
e 


sb. Power lo veto employment & to 
insist on dismissal of any employce.)— 
Held: iv the circumstances, a brusher, 
engaged by a colliery co. to drive a 


stonenunue in one of their pits at a 
fathomage rate, & permitted by the 
contract to engage two miners to assist 
him in the work, was a servant, & not 
un independent contractor.—PARK v, 
WIL8ONS & CLYDE COAL Co., Haa- 
GERTY v. Ne & CLYDE COAL Co., 
[1928] S. C. 121; affd., [1929] S.C. 38, 
H. I. Scorn. 


PART II. SECT. 9. 


sc. Inspector appointed under Noxious 
Weeds <Act.]—Whcere a municipality 
appoints an officer Lo perform a public 
service in which the corpn. has no 
special interest, & from which it derives 
no special benefit in its corporate 
cupacity, such officer 15 not the servant 
or agont of the municipality, &, there- 
fore, it is not liable for his negligence 
in the performance of his duties.- 


Mrap v. Marquis RURAL MUNICI- 
PALITY, [1928] 2D. L. H. 5243 [1928] 


1 W. W. R. 756.—CAN, 


Vol. XXXIV.—Master and Servant. 


a 


Cases 212a—594. 


Part I1l——The Contract of Service. 


212a. 





L. T. O. S. 35. 


230. Add. Annotation :—Refd. Marbé v. George 
Edwardes (Daly's Theatre) (1927), 96 I. J. 
K. B. 980. 


Part 1V.—Duration and 


262. Add. Annotation :—Distd. Milsted v. Wamp & 

Ross & Glendinning (1927), 71 Sol. Jo. 845. 
-——.|—Pltfs. agreed to employ deft., 
& deft. agreed to serve pltfs., for three years 
& thereafter from year to year subject to 
three months’ notice by pltfs. Deft. was to 
devote the whole of his time to the business : 
—Held: the agreement was wholly one- 
sided & unenforceable.—MILSTED (W. H.) & 
Son, Lrp. v. HAMe & Ross & GLENDINNING, 
Lrp. (1927), 71 Sol. Jo. 845. 


After this case add 
«See, also, Nos. 387, 388, post.” 


Add. Annotation :—Distd. Jacks Wm. & Co. 
». Palmers Shipbuilding & Iron Co. (1928), 
98 Il. J. K. 3B. 366. 
Add. Annotation :—-Folid. Jacks Wim. & Co. 
». Palmers Shipbuilding & Iron Co. (1928), 
98 Il. J. K. B. 366. 


414a. Tutor.}~—The ct. held that, in the cireum- 
stances pltf., a private tutor, was entitled 
to three months’ salary in lieu of notice. — 
WILSON v. UceLul (1929), 45 TL J. BR. 3895. 

453. Add. Annotation :-—Refd. Brown v. Dagenham 
U. Dd. ¢., [1929] 18. B. 737, * 

502. Add. Annotation : —Generally, Refd. A.-G. v. 
Goddard (1929), 98 L. J. IN. BB. 7438. 


509. Add. Annotation ---Refd. Brown v. Dagen- 
ham U. D. ©. (1929), 110 L. T. 615. 


530a. Driving motor car to common danger.|— 
Pltf., a commercial traveller, was craployed 
by defts. under an agreement which provided 
that pltf. was to use a motor car for the 
carriage of samples. PItf. was convicted 
of driving the car to the common danger & 
was fined, & his driving cence was sus- 
pended for three months. Decfts. terminated 
pltf.’s employment, on the ground that these 
facts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 
defts. also pleaded that, before the agreement 
was made, pltf. ought to have informed them 





262a. 


296. 


387. 


388. 











PART III. SECT. 5, SUB-SECT. 2.—B. | 


sd. 7'0 prove value of services.}—In 
un action brought on a quantum meruit 
for work done & services rendered 
evidence was given of an_agreement, 
not in writing, whereby deft. agreed 
iv pay » certain weekly salary & also 
a sum of £200 at the end of two yeurs. 


393 


——_ 


59 O. 


t i. 





Pitman.|—ORbD. v. BuRKUS (1843), 1 | 244a. 





PART IV. eS a SUB-SECT. 10.— 





v. 

BaRRETY Co., (1927) 1 D. L. KR. 284 5 

L. RR. 566.—CAN 

PART IV. SECT. 2, SUB-SECT. 11.-- 
A. (a). 

.J—Where the disnussal of 





—]—ELiiorr +. Hunter (1909), 128 


L. T. Jo. 196. 
252. Add. Annotation :---Consd. Marbé v. George 


Kdwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 


Termination of Contract. 


that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for driving 1t in 
a manner dangerous to the public :—Held : 
(1) there was no obligation on pitf. to disclose 
his previous conviction fora motoring offence 3 
2) the conviction during the currency of the 
agreement, even although pltf.’s licence was 
suspended, was not a ground for terminating 
the agreement, as pltf. could have got some- 
one to drive the car.—HANvbs v. SIMPSON, 
FAWCETT & Co., LTD. (L928), 44 T. L. R. 295 ; 
72 Sol. Jo. 188, 
540. Add. Annotation : -Mentd. Wobbs v. Tinling, 
ale ” Nottingham Journal. [1929] 2 
t. B. 1. 


565. Add. Annotation :-—Apld. Hands v. Simpson, 
Fawcett (1928), 44 T. L. R. 295. 


565a. What are material facts-—-Employment of 
commercial traveller—Not previous con- 
viction for motoring offence.| —-LIANDS  v. 
SIMPSON, Fawcert & Co., Lrp., No. 530a, 
ante. 

Add tbe following paragraph :— 

Another replication to the same plea 
alleged that pltf. was an African & a negro, 
& that negroes were enslaved in divers 
States of the United States of America, & 
bought & sold as slaves by the citizens of the 
sume States; that the captain of the C., 
before pltf. deserted, threatened to sell him 
as a slave to certain citizens of the United 
States ; that. San Francisco 1s in one of the 





594. 


said United States, to wit) California; & 
pltf, had just & reasonable grounds for 


beHeving & did believe, that, on the arrival 
of the ©, at San Francisco, the captain was 
about to carry his threat into exccution; & 
thereupon pltf., tn) order to prevent the 
captain from selling him as a slave, deserted 
the C. :—Held: on demurrer, a bad replica- 
tion, as not showing that California was a 
State in which pitf. could be sold as a slave. 





addressed a remark of #8 grossly 
insolent & insulting nature to one of 
his cruployer’s customers, a Kuropean, 
in the presence of a gang of native 
s fellow servants :—Z/eld: the master 
was justified in surmmarily disniussing 
him, & was not liable for salary for the 
unexpired portion of the month.— 
(OGL v. WILSON & COLLINS (1927), 48 


(i). 
o}-—MESSER 0. 


It was also proved that deft. had paid 
the weekly salary but had refused to 
pay the suin of £200 : —Held: although 
the parol agreement was one to which 
Stat. Frauds was applicable, it was 
nevertheless admissible as evidence of 
the valuc of pltf.’s services.—WaARD 
®. GRIFFITHS Bros., Lrp. (1928), 28 
So oR.N.S. W. 425; 45 N.S. W. W.N. 
130.—AUS. 


J.8. 


an employee is for cause, he 1s not 
entitled to any notice.—VALLLANCOURT 
v. R., [1927] Exch. C. R. 21.—CAN. 


t ii. o—hoss ve. WILLARDS 
CHOCOLATES, LTp. (Man.), [1927] 2 
D. L. RR. 461.—CAN, 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) vii. 





548 ii. ———.}—-A native servant 


961 


N. L. R. 21.—S. AF. 
PART IV. SETS 2, fe 11.— 
(J). 





566 v. -- - --.] ~LUCAS Ve 
PREMIER Morors, Lrp., [1928] 4 
D. L. Kk. 526; [1928] 5 W.W. R. 192. 
——CAN. 


61 


Cases 628—941. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Part V.—Remuneration. 


628. Add. Annotations :---Distd. Stevens v. Hamp- 
stead Borough Council, [1929] 2 Ch. 2389. 
Refd. Dennerley v. Prestwich U. D. C. (1929), 
141 1. T. 602. 


628a. ——— ——~- —-—- ——-.]—-ADAms v. LIVER- 
POOL CORPN. (1927), 137 L. T. 396; 91 J. P. 
106; 25 L. G. R. 359, C. A. 


Aniouions: -—Folld. Kelsey v. Birmingham Corpn. (1927), 92 
re: 12 a Stevens v. Hampstead Borough Council, [1929] 


628b. ——- —-—- -——- —--—.]—-KELSEY vv. 
MINGHAM COoRPN. (1927), 92 J. P. 12. 
-——-- War bonus not included— 
Contract to pay ‘‘full regular pay.’’|—-A 
borough council passed a resolution that all 
employees volunteering for military service 
during the war should be paid “ full regular 
pay.” less allowances by the Govt., & their 
positions should be kept open until their 
return. Pitf. enlisted in Nov. 1914, & served 
Will July, 1919. Between those dates several 
increments of pay & war bonuses were 
awarded to the council’ 8 employees :-—Held : 
the * full regular pay ’? was the pay he had 
been receiving down to the date of enlist- 
ment & did not include any increases or 


Bir- 


628c. 








bonuses. —STEVENS v. HAMPSTEAD BOROUGH 
Council, [1929] 2 Ch. 239; 98 L. J. Ch. 289 ; 
45 T. L. T. 480; 93 J. P. Jo. 285; 27 
L. G. R. 590. 


Add. Annotations :—Distd. Adams v. Liver- 
pool Corpn. (1927), 1387 L. T. 396. Apld. 
Aylott v. West Ham Corpn., [1927] 1 Ch. 30. 
Distd. Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239. 
Add. Annotations :—Apld. Adams v. Liverpool 
Corpn. (1927), 137 L. T. 396. Folld. Stevens 
v. Hampstead Borough Council, [1929] 2 
Ch. 239. 
Add. Annotation :—Refd. Mellor v. Beard- 
more (1927), 44 RK. P. O. 175. 
Add. Annotation :-—Refd. Brown 1. 
ham U. D. ©., [1920] 1 K. B. 737. 
701. Add. Annotation :—-Refd. Brown v. 
ham U. D. ¢., [1929] 1 K. B. 737. 
Tila. Agreement to pay commission -Onus of 
proof.|— Harr +. BENNETY & ('o. (1928), 72 
Sol. Jo. 285. 
725. Add. Annotation :—Mentd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76. 


629. 


630. 


644. 
700. Dagen- 


Dayen- 


Part Vi.—Breach of Contract and Remedies Therefor. 


739. Add. Annotation : —Mentd. Livock v. Pearson 
(1928), 38 Com. Cas. 188. 

782. Add. Annotation :—Refd. Brown ct. 
ham UU. 0. Oo, [19289] 1 WK. BL. 737. 

788. Add. Annotation : —Consd. Marbé v. George 


Dayven- 


Kdwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 


790. Add. Annotation :—Refd. Marbé v. George 
ao (Daly’s Theatre) (1927), 43 T. L. R. 
G0. 


Part Vil——Duties and Liabilities of Master. 


880. Add. Annotation :-—Refd. James v. British General Insce., [1927] 2 K. B. 311. 


Part Vill—Duties and Liabilities of Servant. 


883. Add. Annotation ;: —Mentd. The Jupiter (No. 
3) (1927), 1387 L. T. 333. 

890. Add. Citations :—96 IL. 
L. T. 271. 

895. Add. Annotation :-—Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

908. dd. Annotation :—-As to (2) Consd. A.-G. v. 
Goddard (1929), 08 L. J. KK. B. 743. 


J. K. B. 152; 136 


PART V. SECT. 2, SUB-SECT. 1.-—-G. 


648 vi. —-—- —-—-.] —A farm labourer, 
hired for the seuson at so much ed 
month, is entitled to Ray, of his 
Wares at the end of euch month, unless 
the contract Pro iee to the contrary. — 
COWAN ¥v. HISLER, een 2D. L. R. 
713; [1927] 1 W. . 776; 36 
Man. L. R. 464,.—CA NC 


—~—— ee 





omployer.—LEz 
(Saak.}, 


PART V. SECT. At cree 6.— 


——.J]-—An infant, 
who is become cmancipated from the 
control of his father, is entitled to 
recover wages earned 
ing for a stranger, even though he 
agreed, at the time of the hiring, that 
wages should be credited 
debt due os his 


METH 
{1927) 1 W w. "R. 990. CAN. NFLD. 


928. Add. Annotation :—Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


938. Add. Annotation :—Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 


941. Add. Annotation :—Refd. Putsman v. Taylor, 


{1927] 1 K. B. 637. 


sf. Against whom maintainadle— 
Merchant supplying planter——W ages of 
planter’s servants. }-—DOOLEY v, BURKE 
oeEre (1819), 1 Nfid. L. R. 190.— 


by him by work-  DaRT Vv, SECT. 2, SUB-SECT. 6,— 
8 


on & 
Daag to his 
ERAL 


aul dhe i fe ageama | Gor 8 of 
BARRON (1859), Si Nfld, 5 986. 


Vol. XXXIV.— Master and Servant. 


Cases 962a- 1276. 


Part IX—Liability of Master to Third Persons. 


962a. Authority to sell.|—SENIOR v. WOLMER 
(1623), Benl. 132; 73 BE. R. 990; sub nom. 
SEIGNIOR & WOLMER’s CAsE, Godb. 360. 


966. Add. Annotation :—Refd. Bull v. West African 
Shipping, etc. Co., [1927] A. C. 686. 

970a. .]|—Hespondeat superior extends to 
civil matters only.—R. v. LEVER (1746), 
Barnes, 34; 94 KE. R. 793. 


Add. Annotations :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
Reckitt v. Barnett, Pembroke & Slater, [1928] 
2K. B. 244. 


991. Add. Annotations :—-Consd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
Reckitt v. Barnett, Pembroke & Slater, [1928] 
2K.B. 244. Refd. Britt v.Galmoye & Nevill 
(1928), 44 T. IL. R. 294; Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

996. Add. Annotations :—Consd. Poland v. Parr, 
[1927] 1 K. B. 236. Refd. Britt v. Galmoye 
& Nevill (1928), 44 T. L. Rt. 293. 

1005. Add. Annotation :—Distd. Addie R. «& 
mle (Collieries) v. Dumbreck, |1929] A. C. 
308. 

1011. Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Reckitt ». Barnett, 


987. 


Pembroke & Slater, [1928S] 2 K. B. 244. 
Refd. Fenton Textile Assocn. ». Thomas 


(1929), 45 T. L. R. 264. 

1018. Add. Annotation :—Mentd. Brown v. Tarri- 
oon Hourani v. Harrison (1927), 137 L. T. 

1093. Add. Annolation :—-Distd. Britt v. Galmoye 
& Nevill (1928), 44 T. L. R. 294. 

1100a. ——- .|—-A., who had L. in his employ- 
ment as a van-driver, lent him his private 





PART IX. SECT. 3, SUB-SECT. 1. 

964 fi, - - - -) ANDERSON Uv. 
ROVER, [1928] 3 D. L. KR. 248. CAN, 

964 iii. --~.] -A master is 


| fire.— MURDOCH &. CONSOLIDATED MIN- 
ING SMELTING NS POWER Co., ([§928] 
1D. L. R. 853; [1028] 1 WW. 5783 

39 B.C. R. 386.—--CAN. 
985 i. ——— Servant acting for master’s 


motor car, after the day’s work was finished, 
to take friends to a theatre. B. by his 
negligent driving injured pltf.:—Held: as 
the journey was not on the master’s business 
& the master was not in control, he was 
not liable for his servant’s act.—BRITT v. 
GALMOYE & NEVILL (1928), 44 J. lL. 1. 294 ; 
72 Sol. Jo. 122. 

1117. Add. Annotation :—Mentd. Jebarra v. Otto 
man Bank, [1927] 2 K. B. 254. 

1143. Add. Annotations :—Consd. Williams v. 
Larsen (1928), 21 B. W.C. C. 339: Templeton 
v. Parkin Wm. & Co. (1929), 140 Li. T. 519. 

1145a. J|—THE ENTERPRISE, Srrona  v. 
TAYLOR (18538), 9 1. 'T. 302. 

1178a, --—- ---—.]—R. v. LEvER, No. 970a, ante. 

1178. .fdd. Annotation: Consd. Allen v. Winte- 
head. (1929), 15 T. La RR. 655. 





112381. Add. Annolation :-—Refd. Silverman v. Im- 


perial London Hotels (1927), 137 J. 'T. 57. 

1234. Add. Annotation :-—-Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1255. Add. Annotation :-—Refd. Brooke v. Bool, 
[1928] 2 kK. B. 578. 

1266. -ldd. Annotation :—Refd. Brooke vv. 
[1928] 2 Kk. LB. 578. 
1267. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
1271. Add. Annotation :-—-Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1274. Add. Annotation :—Consd. Reigate Corpn. 
v. Surrey County Council, [1928] Ch. 359. 

1275. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 Ik. B. 578. 

1276. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 kK. B. 57s. 


Bool, 


PART IX. SECT. 6, SUB-SECT. 2.—A. 


1216 viii. -] Defls., wu railway 
eo. bemge wauthormsed to eonstruct ua 
line of railway, entered ito a contract 
with A. for that purpose. The 


hable for the conduet. of his servant 
Whom he selects & puts in his place 
o discharge the duty be has under- 
aken, & this law is applicable in a case 
f bailment. The conduct of the 
ervant iw then the conduet of the 
inaster, & the master w Hable to the 
bailor, -VAN GEEL ©. WARRINGTON, 
[1929] 1 D. L. R. 94; 63 O. L. R. 143. 
—CAN. 


PART IX. SECT. 3, SUB-SECT. 4.—-A. 


981 xxi. ——.}—ESTATE VAN DER 
BYL v. SWANEPOEL, [1927) App. D. 
141.—S8. AF. 

981 xxii. ——.}-—-BURRIsS v. DART- 
aoe TOWN (1927), 59 N.S. KR. 227.— 


981 xxiii. -- -—— Jug shot by serran.|-- 
SWABEY 7. PALMER (1869), (1900-1911) 

981 xxiv. ——.}—Where a co. hold- 
ing a miner’s prospecting licence sent 
employees into the wilderness to 
prospect. for it under conditions which 
nade it necessary for them to cook 
their own food & supplicd thei with 
the cooking utensils :—Jfeld : the em- 
Ployces in making a fire to cook break- 
fast preparatory to their day’s work 
were acting within the scope of their 
cmployment, & the co. was, therefore, 
liable for damages caused by their 
negligence in failing to put out the 


fencfit.}—WING K&E v. Burr (B. C.), 
(1927) 2 D. L. RR. 641.—CAN. 


PART IX. SECT. 3, SUB-SECT. 4.—C. 

997 iii. ——.| — M'‘INTOSH 1. 
CAMERON, [1929] S. C. (Ct. of Sess.) 
44.— SCOT. 


PART IX. SECT. 3, SUB-SECT. 13. - 
B. (e). 


1115 iii. .]-—Applt. em- 
ployed a man to take his horse from 
his business premises to a paddock. 
Without the authority of applt., the 
inan entrusted this duty to a young 
boy, who rode tho horse so recklessly 
that resp. was knocked down & 
injured :—-Held : applt. was not liable. 
—THOMSON Vv. HAMILTON, [1927] N. Z. 
L. R. 11.-—N.Z. 








PART IX. SECT. 3, SUB-SECT. 13. —E. 


sj. Negligence an effecting arrest.| - 
Where a co. has statutory power to 
employ &, practically, to appoint 
constables, & a constable so appointed 
acts negligently in attempting to effect 
an arrest in the course of his etmploy- 
nent by the co., he renders the co. 
liable for the damage caused thereby.—- 
VIGNITCH vt. BOND, [1928] 1 W. W. R. 
449; 50 Can. Crim. Cas. 273; 37 Man. 
lL. R. 435.—OAN. 


963 


contractors, mn order to get ballast to 
complete the road, laid down a track 
across plitf ’s laud, leading to a gravel 
pit, & used 1t for the transportation of 
gravel to the railway :— Held + defts. 
were hot Hiable for the acts of the eon- 
tractors, the trespass having been 
committed without ther authority. 
& beg merely collateral to the work 
which they had agreed with A to 
perform, PAN ?. FREDERICTON Ry, 
Soe (1825 1897) N. B. Dig. 753. 


1240 i. ———.]--NYBERG v. Provost 
MUNICIPAL HOSPITAL BOARD, No. 
52 ii, ante. —CAN. 


PART IX. SECT. 6, SUB-SECT. 2, — 
B. (c) ii. 
sk. Duty to give warnug of dangcr.) 

Persons luwfully dome a work which 
interferes wath oa publte right, e.g. 
contractors working om a highway, 
inust use reasonable care not to injure 
persons lawfully exercising that right, 
&, therefore, must tuke reasonable 
precautions to warh such persons of 
dangers ereated by the doing of the 
work which the latter could not with 
reasonable care discover.— MCCULLOCH 
vy STAR CONSTRUCTION Co., FI9ZR] 1 
D. L. Lt. 970; [1928] 1 W. W. RR. 211; 
22 Sunk. L. R. 231.—CAN. 


Cases 1806a—1'787. 
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Part X.—Rights of Master against Third Persons. 


1306a. ———.] - 
Hdw. 3, fo. 14, pl. 15. 





Annotation :—Consd. Lumley v. Gye (1853), 2 Ie. & B. 216. 
«| -ANON. (1469), Y. 


1306b. 
fo. 31, pl. 4. 





v. Prig (1373), 


Y. B. 47 


1306c. —-—.J—ApAMS & BAFEALDS CASE (1591), 


1 Leon. 240; 74 BK. R. 219. 


B. 9 Kdw. 4, 


Annotation :—Consd. Lumley v. Gye (1853), 2 E. & B. 216. 
1307. Add. Annotation :—Refd. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419. 


1320. Add. Annotation :—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


Part Xl.—Liabilities of the Servant to Third Persons. 


1513. Add. Annotation :—--Consd. Scammell G. & | 1539. Add. Citation : --sub 
Nephew v. Hurley, [1929] 1 K. B. 419. 


nom. MARKWETIL 0. 


ReyNnoups & WeEstrwoopn, 2 Barn. K. B. 327. 


Part XIl——Rights of the Servant against Third Persons. 


1558. Add. Annotation :—~ Refd. Iardie & Lane v. 


Chilton, [192%] 2 K. B. 306. 
1565. Add. Annolations: 





{138 J. TT. 286. 


Consd. 
Imperial London Hotels (1927),137 L. T. 57; 
Forbes, Abbott & Lennard v. G. W. Ry. (1927), 
Apld. Compama Mexicana 


Silverman ov. 


de Petroleo ‘' KH} Aguila ” 7. Essex Transport 
& Trading Co. (1929), 141 L. T. 106. 
The Hayle, [1929] P. 275. 
Manchester Corpn., [1928] 1 K. B. 776. 

1572. Add. Annotation :—-Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Consd. 
Refd. Coleshill v. 


Part XIII.—-Liability of Master in Gase of Accident or 


1657. Add. Annotations :—-As to (1) Refd. Dew v. 
United British 8.8. Co. (1928), 139 LL. T. 628. 
Generally, Mentd. Lloyd v. Cook, Goudge v. 

Miatt, Bartram vv. 

Brown, Barker v. Hutson (1928), 97 lL. J. KB. 


Broughton, Simson vw. 


G57. 


PART X. SECT. 2, SUB-SECT. 1.—A. 


b i. - -——- Not an absence of cntrcement 
or promise. An action for seduction 
does not. lie where the intercourse did 
not result from entlucement or promises 
on the part of deft. CLINE tv. BATTLE, 
P1928} 47.1. 2. 1895 Lip28y 3 W. We. 
11. - CAN. 


PART XI. SECT. 2, SUB-SECT. 2. 


1508 ii, -—--.|-- ANANFAPUR Dis- 
TRICT BOARD (PRESIDENT) vo. ISMAIL 
SAHIB (1927), 1... RK. 51 Mad. 512. -- 
IND. 


PART XIII. SECT. 1, SUB-SECT. 1.—B. 


1613 vii, — ——.J-Hield: the 
contract between employs er & eciunployed 
invelved on the part of the former 
the duty of taking reasonable care to 
provide proper apphances, & to 
muintain therm in a proper condition. 
& 60 to carry on his operations as not to 
subject) those employed by him = to 
unnecessary Visk.—-HURLKEY +. Borer, 
(1928) 1D... 10538; 61 0. L. a. 618. 
— CAN. 

sh, Permitting servant fo act in 
contravention of — bye-laiw — Liability 
of master.) — A. bye-law_ of Toronto 
provided that no vehiele should be 
driven upon any street in the cily in 
charge of any driver less than sixteen 

ears old :—-/Ield: the prohibition of 
he bye-law was not for the protection 
of the driver, but for the protection of 
the publie; & the breach of it by the 
employer of a boy under sixteen, in 


Death. 


1725. Add. Annotation :—-Consd. Bull v. 
African Shipping, etc. Co., [1927] A. C. 686. 
1787. Add. Annotations :—Consd. 
Manchester Corpn., [1928] 1 K. B. 776. 
Silverman v. Impcrial London Hotels (1927), 


West 


Coleshill a. 
Refd. 


137 1. T. 57. 








pernntting the boy to drive a horse on 
public streets, did not. give the boy a 
cause of action agaist his employer 
for inhuy sustained while so driving. 
MILIIGAN t THORN (1914), 32 O. L. R. 
195, 70. W. N. 310.—CAN. 


1623 i. Duty to maintain premises— 
Free from concealed danger.}-—Circuin- 
stances in whicb :—J/eld: the master 
was not liable.---SigeRseri v. PREDER- 
SKN, [1927] 2 D. L. R. 651; 8. C. ht. 
3412.—CAN. 





PART XIII. SECT. 1, SUB-SECT. 1.—D. 
1624 v. Varied, 14 1. L. R. 575. 


PART XIII. SECT. 1, SUB-SECT. 3.—B, 


h i. --—.]}— Pl1tf., a chambermaid, 
aftor making up a room at the end of 
a corridor on a Dec. afternoon, Icft 
the room, &, after taking a few steps, 
fel over a man lying on the floor, & 
was injured. The corridor was fairly 
dark at the time & was not lighted. 
The man pltf. fell over disappeared 
immediately after the accident. The 
jury found defts. were negligent in 
not having the corridor properly 
lighted :—Ffeld : the verdict should 
not be disturbed.—-Bootn v. Forn & 
SHAW (1927), 38 B. C. R. 279.—-CAN. 


PART XIII. SECT. 1, SUB-SECT. 3.—C. 


1658 vii. ———.)—ARMSTRONG  v. 
CANADIAN NORTHERN Ry. (Man.), 
[1917] 3 W. W. R. 219; 35 D. L. R. 
568.—CAN. 





PART XIII. SECT. 1, SUB-SECT. 3.-- 
D. (a). 





ni. .] --SIGERSETH UV. PEDERSEN, 
No. 1623 ji, ante.—CAN. 


sm. Plant let with crew to third party—- 
Plant unfit for required purpose-- Owner 
of plant not informed as to required 
pur pose.j—Held : tho owner was not. 
liable for damages for the death of 
one of the crew. —DUBE v. ALGOMA 
STEEL Corrn,, LTN. (1916), 35 O. L. RR. 
371; 9 O. W. N. 389.—CAN. 

sn. Amount of danvages recoverable,— 
BELLAMY v. GREEN, [1927] 2 D. L. R. 
327; 38 B.C. R. 182.-—CAN, 


PART XIII. ee a SUB-SECT. 5.— 
e a es 


1697 xviii. ——- ——-.]—M‘EWAN v. 
KpDINBURGH & D1srrRIcT TRAMWAYs 
(‘o. (1899), 6S. L. T. 400.—SCOT. 

o i. ——.J—In Nova Scotia the 
Crown is entitled to raise the defence 
of common employment.—CoNROD v. 
R. (1913), 14 Exch. C. R. 472.—CAN, 


PART XII. SECT. 1, SUB-SECT. 5,—- 
C. (d) iv. 


1770 iv. ——.]—M‘CARTAN v. 
BELFAST HARBOUR Comps., [1911] 2 
I. R. 143, H. L.—IR. 





PART XIII. SECT. 1, SUB-SECT. 5. — 
C. (d) v. 
1782 ii. —-- ——.]—SWITZER 1. 
Orrawa, [1928] 4 DL. L. R. 991; 63 
QO. L. R. 168,—CAN, 


Vol. XXXIV.—Master and Servant. Cases 1802—2128a. 


1802. Add. Annotation :—Refd. Dew v. United 
British S.S. Co. (1928), 139 1. 'T.-628. 

1815. Add. Annotations :—Refd. Dew v. United 
British §8.S. Co. (1928), 139 L. T. 628; 


Scammell G. & Nephew v. Hurley, [1929] 
1 K. B. 419. 

1818. Add. Annotation :—Refd. Dew v. 
British S.S. Co, (1928), 139 Tu. T. 628. 


United 


Part XIV—Workmen’s Compensation Acts. 


2045. Add. Annotution :-—Refd. Roberts v. Gardner 
(1928), 21 B. W. GC. G. 154. 


2057. Add. Citations :—136 L. T. 322; 20 B. W. 
CG. C. 139. 


Add. Annotation :— Refd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928),97L. J. K. B. 596. 


2057a. Unemployed youth undergoing in- 
dustrial training—In Government instruc- 
tional centre.|—Held: not a workman 
within Workmen’s Compensation Acts.-— 
WATSON v. GOVERNMENT INSTRUCTIONAL 
CENTRE, BIRMINGHAM (1926), 97 L. J. K. B. 
596 ; 139 L. T. 290; 44 'T. L. R. 576 3 72 Sol. 
Jo. 384; 21 B. W. C. C. 174, C. A. 

2079a. ---— Not born within normal period of 
gestation.|—A claim for compensation in 
respect of such a child :—Held: rightly 
rejected.— RACE v. WARDSEND STEEL Co. 
(1927), 20 B. W. C. C. 260, C. A. 

2086. Add. Citations :--96 L. J. K. B. 185; 136 
L. T. 290; 19 B. W. ©. C. 457. 


2111. Add. Annotation :—Folld. Bloor v. 
Sutton (1926), 20 B. W. C. C. 12. 


2114, Add. Annotations :—Consd. Fife Coal Co. 
v. M‘Arthur (1926), 96 L. J. K. B. 330. 
Expld. Welsh Navigation Steam Coal Co. v. 
Hivans, [1927] A. C. 834. 

2115. Add. Annotations :—Consd. Fife Coal Co. 
v. M‘Arthur (1926), 96 L. J. K. B. 380; 
Welsh Navigation Steam Coal Co. v. Iivans, 
[1927] A. C. 834, 

2117. Add. Annotation :—Consd. Welsh Naviga- 
won Steam Coal Co. v. Evans, [1927] A. C, 
834. 

2118. Add. Annotations : --As to (1) Refd. Welsh 
Navigation Steam Coal Co. v. Evans, [1927] 
A. C, 834. As to (2) Refd. Welsh Navigation 
Steam Coal Co. v. Kivans, [1927] A. C. 834. 
As to (4) Refd. Nugent 7». Londonderry 
Yollieries (1929), 141 L. T. 619. 

2120a. ——— -.|—The expression ‘“ ordinary 
necessaries of life’ in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 








Ship 





clothing, & shelter, but docs not extend to 
such a thing as savings out of the surplus 
in earnings.—WELS!I NAVIGATION STEAM 
‘OAL Co. v. Evans, [1927] A. C. 8345; 96 
L. J. K. B. 906; 1871. T. 775; 487. L. R. 
730; 71 Sol. Jo. 694; 20 B. W. CO. ©. 537, 
WW. La. 3 revsg. S.C. sub nom. VANS v. WELSH 
NAVIGATION STEAM COAL Co. (1926), 96 
lL. J. K. B. 290, C. A. 


2127a. Probability of future support.]—.A cab- 
driver was regularly employed at) £2 5s. 
per week but, on the death of that eniployer, 
remained out of work for eighteen months. 
At the end of that time he obtained occasional 
employment driving to funerals, but his 
wages at this form of work only averaged 
5s. a week. On returning from driving to 
a funeral he fell from the seat of his cab, & 
died from a fracture of the skull. At the 
time of his death he was wholly, & his 
widow mainly, dependent on a son's assist- 
ance. On a claim for compensation brought 
by the widow, as a dependant, the county 
ct. judge, in making an award in favour of 
the employer, said that he must. be satisfied. 
that there was a partial dependency at the 
time of death before he could speculate as 
to what the future might or might not bring 
forth. The dependant appealed:  //eld: the 
probability of the workman, if he had lived, 
regaining full employment, & once more 
supporting the dependant being a factor 
to be considered in deciding whether there 
was dependency, & it bemg doubtful whether 
this factor had been taken into account, the 
case must go back to the county ct. Judge 
to consider such a probability. -Lek ov. 
Munro (1928), 9S I. I. KB, 193 140 LL. T. 


129; 72 Sol. Jo. 779; 21 BL W.C. . 400, 
CL. A. 


Annotation :—-Gonsd. Nugent ov. Londonderry Collieries 
(1929), 111. FP. 619. 

2128a. Probability of increase in earnings.|—Held : 

in deciding whether dependency existed at 

the death the probability that but for the 


PART XIII. rh 2, SUB-SECT. 3.— 


1887 i. Need not be in employer— 
Ship's machinery or plant.) -- A lubourer, 
employed by stevedores, brought 
actions for damages, on account of 
personal injuries sustained by him 
through the fall of a stanchion when 
engaged in discharging cargo, against 
the shipowners & his own employers : 
—~ Held: (1) the action agamst tho 
shipowners was relevant; (2) the 
action against the stevedores fell to be 
dismissed as irrelevant, in respect that 
the stevedores were under no duty of 
inspecting the vessel to see to its safety 
for their servants.—M‘LACHLAN v. 
THE DPEVERILL S8.S. Co., LTp. & MAc- 
GREGOR & FERGUSON (1896), 23 Kt. 
(Ct. of Bess.) 753; 33 Se. L. R. 634; 
48. L. T. 19.—SCOT, 


PART XIV. SECT. 1. 

i> ee .}-—NIELSEN v. DORATY, 
te 1b. L. R. 358; [1927] 1 
WwW. W. KR. 20; 21 Sask. L. K. 228.— 
CAN. 

f ii. ——.)--A motor truck 1s not, a 
“factory ’ within Workmen’s Com- 
pensation Act, RK. 8S. S.. 1920, c. 210, 
s. 5, which provides that. ** faetory 
means a building, workshop or place 
where machinery driven by steam, 
watcr or other mechanical power is 
used... .? -READER v. Moose Jiw 
CARTAGE Co., [1928] 3 D. lu. LR. 532, 
[1928] 2 W.W. RR. 404; 22 Sask. LR. 
395.--CAN, 

sp. Benevolent inter pretation. | — 
CLARKE 1. WENTWORTH STORES, LTD., 
[1928] 2 bD. L. R. 796.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.—A. 
a i, —-— - ——.)— LYNCH v. LIMERICK 


County CouNOIL, [1926] I. R. 176.—IR. 

Ci. Nurse.)—Held: not within 
Act 25, 1914.-—LOWE v. BRUCE (1926), 
47 N.L. RR. 459.—S. AF. 





PART XIV. SECT. 2, SUB-SECT. 2. —A. 


2086 i. Of widow of workman - 
Workman not the father.)—HHeld + the 
wortl “ gehild ” includes illegitimate 
children of the worker, but docs not 
include other people’s children to whom 
he stands we deco parentis —CLARKSON 
v. CORRLMAL BALGOWNIE COLLTERLES, 
LTp. (1928), 28.8. Re. N.S. We. 083; 
45 N.S. W. W LN. 184. - AUS. 





PART XIV. se 2 SUB-SECT. 2.— 
e a}. 


2100 iii, - ~—.]—Casny v. GREY 
Country CouNain, [1929] N. Z DL. R. 
125.—N.Z. 


Cases 2128a-—2220a. 


accident the deceased’s earnings would have 
Increased between the date of the accident 
& the date of his death may be taken into 
account. NUGENT «. LONDONDERRY Con- 

Iirp. (1929), 141 J. T. 61905; 45 


2134. Add. Annotation :—-As to (2) Consd. Athcy v. 
Pickerings (1926), 96 L. J. K. B. 250. 

2148. Add. Annotations :—Refd. M‘Arthur v. Fife 
Coal Co. (1926), 19 B. W. C. C. 669; Lee v. 
Munrv (1928), 98 L. J. K. B. 49; Brazewell 
” Kmmott & Wallshaw (1929), 140 L. T. 
603; Nugent «. Londonderry Collieries 
(1929), 141 L. T. 619. 


2143a. Motive of marriage immaterial—Marriage 
while in dying condition.} —In 1913, the sister 
of the wife of a workman came to live with 
both of them. In 1915 the wife died & the 
sister-in-law stayed on as the workman's 
housekeeper, becoming entirely dependent 
om him for her support. In Dec. 1925, the 
workman was operated on for scrotal 
epithelioma, but. resumed work in June, 1926. 
In Mar. 1928, he was certified as suffering 
from an industrial disease & underwent: 
another operation. In Apr. he went to 
hospital, but) was discharged after four days 
on the ground that. his case was incurable, 
& it was then thought that he was in a dying 
condition. On June 7, he married his sister- 
in-law with the view of making her a 
dependant) within the Act. On July 21, 
1928, he died. At the time of his death he 
was in receipt of a weekly payment of com- 
pensation from his employers. The widow 
claimed compensation on the ground of total 
dependency. The county ct. judge found 
that. the widow would not have been a 
dependant. at. the time of his death but for 
the accident, &, therefore, refused comn- 
pensation. The widow appealed: -Held: 
appet. having proved that, if the workman 
had not. been incapacitated from earning 
wages, she would at the time of his death 
have been totally dependent upon him, & 
having also proved that at that time she was 
In fact his wife, she was entitled to an award. 
The fact that she married him after he had 
become incapacitated was immaterial, & 
any motive she may have had for marrying 
hitn was irrelevant.-—BRAZEWELL v. EMMOTT 
& WALLSHAW, Irp. (1929), 140 LL. PT. 608 ; 
AST. J. R. 1945 73 Sol. Jo. 126; 22 B. W. 
CO. C. 162. C. A. 

Annotation —-Apld. Nugent v. Londonderry Collierics, Ltd. 

(1929), 141 L. J. 619. 


2146. Add. Annotation :-—Refd. Lee v. Munro 
(1928), 08 lu J. K. B. 49. 
2151. Add. Annotation :—Refd. Lee v. Munro 


(1928), 98 L. J. K. B. 49. 


2166a. —-— ——.]—-A workman, when 
on shore, which was about three months in a 
year, lodged with his married sister & paid 
her 30s. a week, & he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep, she made a profit. 
The county ct. judge found that the sister 
was partially dependent on his earnings :— 
Held; it was a question of fact, & there 








PART XIV. SECT. 3, SUB-SECT. 2.—A. 
t i. Nurse.|}-—~Held > employed 
to perform work of a casual nature.— 
LOWE v. Bruon (1926), 47 N. Ll. FR. 
45Y.--S, AF. a 











per foot. 


| 
2173. 


PART XIV. SECT. 8, SUB-SECT. 5. 

c i. -}—Pltf. engaged with 
deft. to sink a well at an agreed rate 
Deft. exercised no control 
or direction over plitf. in tho execution 


ENGLISH AND Empire Digest SUPPLEMENT. 


was evidence to support the finding, & no 
misdirection.— Bloor v. SUTTON (OWNERS) 
(1926), 20 B. W. C. C. 12, C. A. 


| 2167. Add. Citation :—19 B. W. C. C. 394. 


Add. Annotation :—Folld. Shotts Iron Co. v. 
Curran, [1929] A. C. 409. 


Add. Annotation :—As to (1) Distd. Lee v. 
Breckman (1928), 138 L. T. 610. 

2179a. Expenses.|—Applt., a traveller em- 
ployed by resps., had been engaged at 
a salary of £450 a year, but subsequently 
resps. by a Ictter agreed at his request to 
show his remuneration as being £150 salary 
& £300 for expenses. Applt. met with an 
accident & applied for compensation. The 
county ct. judge found that the agreement 
in the letter was a thing done for income tax 
purpose, & that applt.’s earnings must be 
treated as £450 a year, & that he was not a 
workman within Workmen’s Compensation 
Acts :—-Held: as there was no evidence as 
to what applt.’s expenses in fact: were, the 
judge’s decision was right.—SKIDMORE v. 
Buttock, LANE & Co., Urn. (1928), 44 
T. L. R. 575; 21 B. W. C. C. 199, C. A. 


2212. Add. Annotation :—Distd. Templeton +. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 
22138a. Jobbing glazier—Supplying own tools.| 
—Held: there was evidence to support the 
finding of the county ct. judge that appct. 
was an independent contractor.— WILLIAMS 
v. LARSEN, Lrp. (1928), 21 B. W. C. C. 339, 
C. A. 

2216. Add. Citation :—subsequent proceedings, 15 
B. W. C. C. 257, C. A. 
Add. Annotations: —Consd. Templeton v. 
Parkin Wm. & Co. (1929), 140 I. T. 519. 
Refd. Williams v. Larsen (1928), 21 B. W. 
CG. CL. 339. 

2220. Add. Annotalion :—Consd. Roberts v. 
Gardner (1928), 21 B. W. C. C. 154, 


2220a. .|—A co., who carried on the business 
of manufacturing cutlery, let out the grinding 
of knives to one T. on a verbal agreement, 
terminable by a month’s notice on either 
side. Under this agreement T. occupied a 
part of the co.’s premises, for which he paid 
rent, & was provided with power, water, 
light, & coal. He on his part provided the 
necessary labour, grinding wheels & other 
accessuries. lle could employ & dismiss 
what men he liked, & the co. could not object 
to any workman he employed except by 
terminating the agreement. Work was given 
out to him by the co.’s foreman at agreed 
prices & he made his profit out of the prices. 
He was allowed to do the work in his own way 
& in his own hours. He was not paid over- 
time, & had a key of the room in which he 
worked. The co. had first claim on his 
time & their foreman frequently came to see 
how the work progressed, but gave no 
directions. If the work had to be finished 
in a certain time, he was bound to finish it 
in that time, the co., if necessary, directing 
him to work overtime or get extra assist- 
ance. When work was slack, he was allowed 
to take in work for other firms, but the co.’s 











of the work, pltf. being an expert well- 
sinker :—Held: pltf., was an inde- 
pendent contractor.— DELLOW v. BELL, 
{1927} N. Z. lL. R. 140.—-N.Z. 
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work continued to take precedence. His 
National Health Insurance cards were stamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, he ceased working regularly & 
on Jan. 24, 1928, he was certified as suffering 
from silicosis. On a claim for compensation, 
the county ct. judge held on these facts that 
T. was employed under a contract of service 
& was a workman entitled to compensation. 
The co. appealed :—Held: there was no 
evidence of any right on the part of the co. 
to control & direct how the work was to be 
done. The man was an independent con- 
tractor & not a workman within the serena a 
of the Act.—TEMPLETON v. PARKIN WM. & 
Co., Lrp. (1928), 140 L. T. 519; 22 B. W. 
Oo. 6. 110, C. A. 

2229. Add. Annotation :—Distd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 596. 


2238. Add. Annotation :—Refd. Geddes v. Dun- 
fermline ee Committee (1927), 20 
B. W. C. C. 815. 


2256. Add. oe :—Refd. Geddes v. un- 
fermline District Committee (1927), 20 
B. W. C. C. 815. 


2261. Add. Annotations :--Consd. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Refd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. 

2264. Add. Annotations :---Apld. McFarlane 1. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357; Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. Refd. Flanagan v. Ackers 
Whitley (1926), 19 B. W. C. C. 399; Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. ©. C. 637; Muscroft v. Stewarts & 
Lloyds (1928), 21 B. W. C. C. 274; Wiles v. 
Kllerman’s Wilson Line (1928), 21 B. W. ©. ©. 
194; Brown v. Aveling & Porter (1929), 
22 B. W. ©. CO. 165. 

2276. Add. Annotation :—-Refd. Raeburn v. Loch- 
eed Iron & Coal Co. (1926), 20 B. W. C. C. 
637, 

2284. Add. Annotation :—Refd. Raeburn v. Loch- 
gelly Iron & Cual Co. (1926), 20 B. W. C. C. 637. 


2297. Add. Sn :---Distd. Lee v. Breckman 
(1928), 188 L. 'T. 610. 
After this case add ‘' See, also, Nos. 2586- 
2589a, post.” 


PART XIV. SECT. 4, SUB-SECT. 1. 


q i. Grantor of a right to take 
limber. J~ An agreement whereby a 
lundowner grants to another the 
right. of access to his lund to take 
timbor therefrom for which the 
grantee eye a royalty is not a contract 
or ‘** part of or a process in the trade 
or calling ’’ of a farmer within Workcrs’ 
Compensation Act, 8s. 13, & consc- 
quently the landowner is not a principal 
& cannot be made jointly & severally 
liable with the grantce pursuant to the 
Irovisions of that sect.-—MICHALICK v. 
eo [1929] N. Z. L. HR. 245.— 





son, 
take his 


2232 i. Foreigner resident abroad -- 
Accident to meee in this country. |--~ 
SCANLON ¥%, OL, SHATONIA 


RTLEPO 208. W 
ee Co., LTD. oD (1929) I. Rh. 96.— 


PART XIV. ssa fe 


PART XIV. SECT. 4, SUB-SECT. 3. —B. 


Erecting electric cable for 
GREAT 


o i. 
railway company.]--RABIA %, 





N.Z. 


INDIAN PENINSULAR RY. (1928), 1. L. RR. 
53 Bom. 203.--IND. 


PART XIV. SECT. 4, SUB SECT. 3.-—D. 


sa. Workman receiving weekly pay- 
ments from contractor—Workman son 
of contractor.|—Held : 
contractor explained that he would 
not have made the payments but for 
the fact that the workman was his 
the facts justified the arbitrator 
in finding that the son had elected to 
his father as his debtor in the 
obligation to pay compensation, & he 
was harred from claiming against the 
Disrraet —GEDDES vv. 

yg Be lg al (1927] S.C. 797; 
* ©. 815.—SCOT. 


5, SUB-SECT. 1.— 
(¢). 


2282 ia. S. P. BRESAND v. NORTHERN 
3.8. Co., Litp., [1928] N. Z. 11, R. 461,— 


2299. Add. Annotation :—Consd. Lee v. Breckman 
(1928), 138 L. T. 610. 

2800. Add. Annotations :—As to (2) Consd. Lee v. 
Breckman (1928), 138 L. T. 610. Generally, 
Mentd. 'Tilling-Stevens Motors v. Kent County 

youncil & ‘Transport Minister (1928), 97 
I. J. Ch. 371. 

2804. Add. Annotations :—<As to (2) Refd. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 B. W 
C. C. 637; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. TAL. 

2808. Add. Annotations :—As tu (1) Apld. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. ©. 687. Refd. Ferguson v. Shotts 
Iron Co. (1927), 20 B. W. C. C, 741. 


23809. Add. Annotations :—Consd. Cole vu. L. & 
N. HE. Ry. (1928), 21 B. W. C. ©. 87. Refd. 
Ierguson v. Shotts Iron Co. (1927), 20 

B. W. C. C, 741. 

2310. Add. Annotations :—Consd. Cole v. [2 & 
N. BE. Ry. (1928), 21 B. W. C. ©. 87. Refd. 
Kerguson v. Shotts Iron Co. (1927), 20 


B. W. C. C. 741. 

| 2310a. -- - Anthracosis.]—A platelayer employed 
by a railway co. worked in tunnels on an 
average of two days a weck. From May 10 
to Aug. 2, 1924, he was at work continuously 
in a long tunnel where a considerable amount: 
of work was being done, & the full train 
service was running. On Aug. 2, he coughed 
up a lump of black stuff, & consulted a 
doctor, who, on Oct. 1, certified that. he was 
suffering from anthracosis, a form of dust 
disease. He obtained light work as a 
gardener, but abandoned that on Oct. 9, 1925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
until he commenced proceedings for an 
award some three years after he had given 
up work as a platelayer. The county ct. 
judge held appct. had not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
employment by resps.: - Held: the judge 
was bound in law to come to the conclusion 
to which he did, & there was no misdirection, 
—COLE ». Lonnon & Nortm HASTERN Ky. 
Co. (1928), 21 B. W. ©. C. 87, CL. A. 

2816. Add. Annotations :— Apld. eee M 
Ackers Whitley (1926), 19 B. W. C. 399, 
Consd. McFarlane v, Hutton (stevedores) 


‘PART XIV. SECT. 5. , SUB-SECT. hey, 
)e 


sb. ffeart failure causcd by strain -- 
No errdence of  exeessive — strain 
Whether injury by acculent.|- A work- 
nan, Who was employed as a brusher 
in a mine, began a shift at 110 p.m. 
on Dec. 30. It was the last shift of 
the year, & the man worked more 
vigorously than usual in order to finish 
early for his own purposes. About. 
12.20 a.m. on Dee. 31, be complained 
of a pain in his side. He collapsed 
while at work about ten minutes later, 
& died shortly ufterwards. Death was 
due to heart. failure, caused by the 
strain of the whole work of the shift 
operating upon vw diseased condition 
of the heart. There was no proof of 
any particular or exceptional strain, 
& it was not proved that the oxtra 
vigour with which the doceased had 
been working caused his death :— 
Hield: the arbitrator was ontitled to 
hold that. the wor kian’R dcath was not 
eaused by injury by “accident ” within 
Workmen’s Compensation Acts.— 
MILLAR ». CoLtIntss LRON Co., LTD., 
[1929] S. C, (Ct. of Sess.) 429. --SCOT, 


although the 


DUNFERMLINE 


Cases 2316—-2342a. ENGLISH AND Emprre Dicest SuPPLEMENT. 


(1926), 96 L. J. K. B. 357. Distd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. C. 741; 
Muscroft v. Stewarts & Lloyds (1928), 21 
B. W. C. C 274. 


2317. Add. Annotations :—Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Distd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. Refd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. C. 741. 


2817a. Workman with heart disease—-Death from 
strain.|—-A workman, employed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain. He went to 
work the following day, &% on his way home 
fell dead. Death was due to the bursting 
of the right anricle, owing to the walls of the 
heart. having steadily become thinner over a 
period of years. Medical evidence was given 
to the effect that the strain of liffing would 
tend to make the workman's condition more 
critical & so lead to the collapse. The county 
ct. judge held the workman’s death was 
caused by an accident, & he awarded com- 
pensation : -Held: it was a question of 
fact, as to which there was evidence to 
support the finding.— FLANAGAN v. ACKERS 
Wuirnny & Co. (1926), 19 13. W. C. C. 899, 
C. A. 





~—-.J—-A stevedore, who for many 
years had done his work without ailing, while 
eniployed unloading a ship had to fill a tub 
with iron ore, & at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly § said 
“Oh!” & ceased work for a moment, but, 
recovering, put) some iron ore into the tub, 
when he again felt ill & stopped. He lay 
down, & within half an hour from his saying 
“Oh!” was dead. On a post mortem 
exanination if was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death :—- 
Held: death resulted from a strain incurred 
in the ordinary exercise of the anan’s work, & 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
be made in favour of the dependant.—- 
ae ve. Hurron Brornmers — 
DORES), Lp. (1926), 961. J. K. B. 35753 136 
L. 'T. 547; 20 B. W.C. C. 222, CLA. 

Annotations :-—Consd. Muscroft v. Stewarts & Lloyds (1928), 


21 1B. W.C.C. 274. Apld. Hore ». General Steam Navia- 
tion Co. (1929), 22 B. W. GC. C. 100. 


2327. Add. Annotations :—<As to (1) Refd. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 B. W. 
C. C. 637; Ferguson ». Shotts Tron Co. 
(1927), 20 B. W. C. C. 741. 


2331a. ~--_—,]| —A. workman, employed as a 
ripper, was subject to the disease of osteo- 
periostitis, rendering his bones brittle & even 
liable to a spontaneous fracture, but he was 
able to do his work, & in 1919, by an accident 
whilst: so employed, suffered a fracture of his 
right femur. He received compensation, but 
in 1920 resumed work, & continued so to 
work until 1924, when the seam on which he 
was employed was shut down & he ceased to 
work. In Aug. 1925, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. There was no evidence that 
he did slip when the tibia snapped in Aug. 
1925. The county ct. judge held the injury 
was due to the first accident in 1919, & 
awarded compensation :—Held: there was 
no evidence to support the finding, & the 
award must be set aside.—-WERRIN  v. 
UNITED NATIONAL COLLIERIES, Lrp. (1926), 
20 B. W. GC. C. 166, C. A. 

2336. Add. Annotations :—-Distd. Lawrence v. 
Matthews (1924), ltd. (1928), 97 lL. J. K. B. 
758. Consd. Lee v. Breckman (1928), 1358 
L. T. 610. 

2339. Add. Annotations :—As to (1) Refd. Moule v. 
Marmite Food Kxtract Co. (1927), 20 B. W. 
©. C. 446. As to (2) Consd. Gorman v. 
Barclay Curle (1925), 19 B. W. C. C. 564. 
Refd. Robertson v. §8.S. Appalachee, Rovira 
7 Same (1926), 136 LL. T. 488. 

2340a. -|—--PrRuUCE v. Davey, No. 2460b, post. 

2342. Add. Annotation :— Consd. Howells v. G. W. 
Ky. (1928), 97 1. J. 1S. B. 183. 


2342a. ——- ——— |—A dock labourer was 
employed to load cargo into a steamer in 
a dock. Ue could have reached the shed 
where he worked by a provided route over 
a metalled road, but as this was a long way 
round he took a shorter cut, which involved 
his crossing a number of railway lines on 
the level, & while doing so was knocked down 
& killed by a light engine. The county ct. 
judge found that deceased could have used the 











PART XIV. SECT. 5, SUB-SECT. 1.— 
C. (f) iv. 


sf. Facial paralysis—Resulting from 
chill.j—Award in workman’s favour 
upheld.—BurtTt v. Broken HILL 
Sovutu, LTp. (1926), 26S. R. N. S. W. 
307; 43 N.S. W. W. N. 69.—AUS. 


sk. Disease proceeding from bacilli.J— 
A disease procoeding from bacilli 
may be a personal injury by accident. 
—-SIMPSON v. FINLAYBON (1926), 26 
S. R. N.S. W. 280; 43 N.S. W. W.N. 
60.—-AUS. 


sl. Infective jaundice. |—Held : there 
was evidence on which the arbitrator 
was entitled to hold the contracting 
of the disease was an accident, & the 
workman’s death resulted from an 
injury by accident.—RAEBURN  », 
LOCHGELLY Iron & CoAL Co., LtTp., 


| 
| 


PART XIV. SECT. 5, SUB-SECT. 2. —A. 


2332 ii. ——.J— Where it cannot be 
said that. il was part of the workman’s 
duty to hazard, to suffer or to do the 
act which was the cause of his injury, 
it. follows that the accident was not 
one * arising out of ’’? the employment, 
Within Workmen’s Compensation Act, 
R. S. 5S. 1920, ¢. 210, 6. 4.—KULGREN 
v BROWNING RURAL MUNICIPALITY, 
{192Z8] 3 W. W. BR. 699.—CAN. 


p i. —-— Fighting with fellow-work- 
man.J—Appct. was employed in a room 
of resp.’s factory with instructions, 
he alleged, to prevent employees from 
other rooms from loitering there. An 
employee from another room having 
entered, appet. ordered him to Icave, 
following which blows ensucd between 
this employee & appet., & appct. 
received facial injures :—-Feld: the 


accident to appct. did not arise out 
of or in the course of hls employment.— 
Brown vv, ALBANY BELLI, LTb. (1927), 
29 W. A. L. R. 132.—AUS. 


2337 i. ** In the course of the employ- 
ment.” J—-WELLS vt. MORGAN, [1928] 3 
W.W. RR. 710.—-CAN. 


qi. — --.--—RAuLI Bros. v. PERUMAL 

(1929), I. lu. KK. 52 Mad. 747.-- IND. 

PART XIV. SECT. 5, SUB-SECT. 2.— 
B. (a) i. 


t i. ——.}--HOLDING v. SOUTH 
AUSTRALIAN RAILWAYS COMR., [1925] 
8. A. S. R. 92.—AUS. 


c i. Partly due to wilful miscon- 
duct of workhman.] —BAKER v1. NRW 
SOUTH WALES RAILwa\ Coxtrs. (1927), 
28S. RNS. W250; JONLS.SWLWLN. 
21. —AUS. 
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provided way through the docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 
officials by a large number of workmen, & as 
at the time when the accident happened he 
was not doing anything which he was under 
any obligation to do, the accident did not 
arise in the course of the employment :—- 
Held: this was a misdirection. On the facts, 
the workman was on the employers’ premises, 
proceeding to work over an accustomed & 
permitted, though not a provided, route, & 
the accident arose out of & in the course of the 
employment.—HOWELIS v. GREAT WESTERN 
Ry. Co. (1928), 97 L. J. K. B. 183; 138 L. T. 
544; 21 B. W.C. C. 18, C. A. 

tnnotation :—Distd. Black v. Hesperides 

(1929), 22 B. W. C. CL. 295. 

2347. Add. Annotation :—Refd. Anderson v. Hick- 

man H. & Co. (1928), 21 B. W. ©. ©. 869, 


2348. Add. Annotation : --Refd. Tye v. British & 
Argentine Meat Co. (1923), Itd. (1927), 20 
B. W. C. C. 341. 


2355. Add. Annotation :—Refd. Black v. Hesperides 
S.S. Owners (1929), 22 B. W. CGC. GC. 295, 


2356. Add. Annotations: Refd. Morrison v. S.S. 
Aboukir, Woods v. Same (1928), 21 B. W. 
CG. C. 168; Black v. Llesperides 8.8. Owners 
(1929), 22 B. W. C. ©. 295. 

2357. Add. Annotation :—Consd. Howells v. G. W. 
Ry. (1928), 97 Tl. J. K. BB. 188. 

2360. Add. Annolutions :—Apld. Howells v. G. W. 
Ry. (1028), 97 L. J. K. B. 188. Folld. 
Anderson v. Hickman H. & Co. (1928), 21 
B. W. C. C. 369. 

2364. Add. Annotations :—Apld. M‘Pherson vv. 
Reid M‘Farlane (1926), 19 B. W. C. C. 575 ; 
Pruce v. Davey (1926), 186 L. T. 601; 
Robertson v. S.S. Appalachee, Rovira v. 
Same (1926), 136 L. T. 488. Consd. Liye v. 
British & Argentine Meat Co. (1923), Ltd. 
(1927), 20 B. W.C. C. 3413 Moule v. Marmite 
Food HKxtract Co. (1927), 20 B. W. C. C. 446; 
Howells v. G. W. Ry. (1928), 97 L. J. K. B. 
183°; Black 7. Hesperides S.S. Owners (1929), 
22 B. W. OC. CG. 295. Refd. Anderson v. 
Hickman H. & Co. (1928), 21 B. W. GC. ©. 
369. 

2366. Add. Annotations :—Apld. Robertson 1. 
S.S. Appalachee, Rovira v. Same (1926), 156 
li. 'T. 488; Moule v. Marmite Food Hatract. 
Co. (1927), 20 B. W. GC. C. 446. Refd. Ander- 
son v. Hickman HL. & Co. (1928), 21 B. W. 
C. C. 369. 

2368a. No obligation to use conveyance. |— 
Employers used female labour for the picking 
of potatoes on their farm. In order to induce 
women to come from a distance they provided 
a horse lorry to convey them to & from their 
homes, but the women were under no 
obligation to use the lorry. The usual course 
was for the women, when they had finished 
their work, to walk back to the employers’ 
yard, where the lorry was waiting. On a 
particular day the worker, having finished 
her work, was standing in the yard with her 
fellow-employces, & the employers’ foreman 
told them to load up onthelorry. The women 
sat as usual with their legs dangling over the 
side of the lorry. As the lorry left the yard 
one of the worker's legs was crushed 
between the lorry &a gate-post. The county 


S.S. Owners 





ct. judge held that the worker was not in 
the yard under any express or implied term 
of her contract of service, that the yard was 
not. within the ambit of her work, & that it 
Was unnecessary for her to be there either for 
the performance of her duties or for the pur- 
pose of going home, & made an award in 
favour of the employers. The worker 
appealed :—Held: the case was covered 
by authority, & the accident. arose out of & 
in the course of the worker's employment. 
It is sufficient. for a workman to show that an 
accident occurs when he 1s on his employer's 
prenises & travelling by a permitted route.-— 
ANDERSON v. ELICKMAN FL. & Co., Linp. (1928), 
21 BLW.C. CL 869, C. A, 

2369. Add. Annotation :—Refd. Robertson v. S.S. 
Appalachee, Rovira v. Same (1926), 136 1. T. 
488. 


2370. Add. Annotation :-—Refd. Robertson v. S.S. 
Appalachee, Rovira v. Same (1926), 136 L. T. 
4388. 

2370a. - --- Different boat used by workman.|- 
ROBERTSON v. APPALACHEE (OWNERS), Ro- 
VIRA v. SAMRE, No. 2552a, post. 


2372. Add. Annotation: —Consd. Gorman v. 
Barclay Curle (1925), 19 B. W. C. CG. 564. 


2381. Add. Ainolation : -Distd. Standcn v. Smith 
(1927), 20 B. W. C. C. 305. 

2384a. —--—.!---A butcher’s boy was allowed to go 
home for his tea, for which there was not a 
fixed time, & generally he was told to deliver 
or take orders from customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, & on Dec. 17, 1926, he was 
told he might go for his tea, & was to deliver 
an order on the way, & take two orders 
coming back. He delivered the order, had 
his tea, & was bicycling back, but before he 
had called for the two orders be was knocked 
down by a motor lorry & injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
alfairs in returning from tea, & that the 
accident did not arise out of & in the course 
of his employment :—Held: there was 
evidence to support the finding, & no mis- 
direction.—LYE v. BRITISH & AKGENTINE 
MeEatT Co. (1923), Lirp. (1927), 20 B. W. C. C. 
341, C. A. 

2384b. —---.| -A workman employed on a night 
shift was permitted to leave the premises tu 
get his supper. There was no necessity for 
this, & he could do as he pleased. He did 
in fact leave the premises for his supper & 
met with an accident in a public street :-— 
Held: the accident did not arise out of & 
in the course of the employment, because at 
the time of the accident the workman was 
not doing anything in discharge of a duty 
which he owed to his employers.—MOULE v. 
MarMiIteé Foon Exrracr Co. (1927), 20 
BK. W. C. C. 446, C. A. 

2388a. - .| ~A watchman was employed on an 
estate in which sewers were being constructed 
in a trench by the side of a highway. He 
could go anywhere on the estate, but had to 
vive special attention to the open trench 
& to look after the red lights at night-time. 
He was provided with a watchman’s box & 
a coke brazicr. During one of his watches, 
which was twenty-four hours in length, he 
took the brazier into a workinan’s day shelter 





Cases 2388a—2447. 


on the estate, but 300 yards from the trench, 
covered the shelter completely over with a 
tarpaulin, took his boots off, & lay down to 
sleep. He was later found dead in this 
situation, having been suffocated by the fumes 
from the coke brazier. On a claim by the 
widow the county ct. judge held that, as the 
deceased was on his employer’s premises in 
pursuance of his duty, the accident arose 
out of & in the course of the employment. 
The employers appealed :—Held : there was, 


ENGLISH AND EMPIRE Diaest SUPPLEMENT. 


employers not to do. As he was proceeding 
back to work by this ‘‘ short cut,’’ the engine- 
driver’s foot slipped off the controls, with 
the result that the bucket fell on the 
workman’s head & killed him :—Held: the 
workman was performing the work which 
he was employed to do in a way in which he 
was warned not to do it, but he was, never- 
theless, doing something for the purposes of 
his employment. ‘The case therefore came 
within Workmen’s Compensation Act, 1925 


(c. 84), 8. 1 (2), & the widow was entitled 
to compensation.—BROTHERTON v. JACK- 
SON (J. & A.) (1928), 98 L. J. K. B. 76; 140 
L. 'T. 271; 21 B. W. C. C. 382, C. A. 


on the evidence, no causal connection 
between the employment & the death, &, 
therefore, the accident did not arise out of 
& in the course of the employment.— 


'K uP f y ° “4 oF MN 5 is) ° ’ ; 
Be 10S 92 WoO C13 Ge? °° 2487. Add. Annotations :—Consd. Altobelli v. Ellis 
, (1926), 1386 L. T. 602; Clarke v. Southern 


2401. Add. Annotations :-—Consd. Durie v. Anchor- Ry. (1927), 96 L. J. K. B. 572. Refd. 
Donaldson Line (1 925), 19 BW. C. C. B12. Davison v. Holmside & South Moor Collieries, 


Tere "Bi ve 25 9 Napper v. Lambton, Hetton & Joicey 
ae. aoe irclay Curle (1925), ] Collieries (1929), 140 L. T. 511. 


ee . . 2439a. Farm hand adjusting mower.|---A workman 
2407. eae gia an ie Refd. Altobelli v. Hillis employed as a harvest hand on a farm was 


ngaged in driving a two-horse mower with 
Add. Annotation :-—Refd. Stephen ». Cooper, . cating blade se cutting the corn, & had 
J192Z9] A. CL. 570. 


occasion to replace a chain which had become 
2415. Add. Annotations’:—Consd. Altobelli ». Ellis detached from the back-band of one of the 
(1926), 136 L. T. 602 ; Edwards v. Gwauncae- 


2409. 


2425. Add. Annotations :—Consd. 


2430a. -- 


horses. He did not put the cutting-blade 
gurwen Colliery Co., James v. Same, Jenkins 


v. Same (1926), 06 L. J. K. B. 337; James 
v. Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. ©. C. 27; Jardine v. Stecl 
Oo. of Scotland (1926), 19 B. W. C. C. 726 ; 
Clarke v. Southern Ry. (1927), 96 L. J. K. B. 
572; Stephen «. Cooper, [1929] A. ©. 
570. Apld. Davison v Holmside & South 
Moor Collieries, Napper v. Lambton, Letton 
& Joicey Collieries (1929), 140 L. T. 411. 
Refd. Durie v. Anchor-Donaldson Line (1925), 
9B. W.C. C. 5172. 


Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
3375 Clarke v. Southern Ry. (1927), 96 


L. J. Kh. B. 572. Apld. Wlowells v. G. W. Ry. 
(1928), 97 L. J. K. B. 183; Stephen ec. 


Cooper, [1929] A. C. 570. 


2426a. ——-~ Alighting from train in motion.|— 


ALTOBELLI v. JOHN E1.L18 & Sons, Lrp., No. 
2574a, post. 





Taking short cut through danger area. ] 


out of gear, but stood up from his seat on 
the machine & attempted to walk out on the 
pole between the horses in order to reach the 
dctached chain. There was no _ express 
prohibition against walking on the pole, but 
the customary & proper method of replacing 
a chain was to stop the mower, put the 
cutting-blade out of gear, fasten ‘the reins, 
dismount from the machine & walk to the 
horses’ heads. The weight of the workman 
on the pole caused the horses to start, setting 
the cutting-blade in motion. LHe fell on to 
the blade & was scriously & permanently 
injured. In a claim for compensation the 
arbitrator found that the injury sustained 
was not due to an accident arising out of the 
employment. On appeal by the workman 
it was held by the Second Division of the Ct. 
of Session that there was evidence on which 
the arbitrator could make that finding. 
The workman again appealed :—Held: the 
accident arose from an added peril to which 
the workman had voluntarily cxposed him- 
self & consequently did not arise out of his 
employment.~-—STEPHEN v. COOPER, [1929] 
A.C. 570; 98 T.. J.P. C. 97; 141 L. T. 300 ; 


45'T. L. R. 413; 73 Sol. Jo. 268; 22 B. W. 
CG. C. 339, H. 1. 


2440. Add. Annotation :—Consd. Poland v. Parr, 
[1927] 1 K. B. 236. 


2446. Add. Annotation :—As to (1) Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27. 


2447. Add. Annotations :—Apld. Painter v. C. & 
S. L. Ry. (1926), 20 B. W. OC. 0. 157. Refd. 


ee te 11929] S. C. (Ct. of Sess.) 
200.—SCOT 
8 Workman lb pet hig to water shee: 
& look after slg 
oak pe 


of out 

Use of gun expreaaly tee 
ane accident did not aes of 
eceased’s rage fare ~Donrzat v. 
MAOKEY (1925), 27 W. . R. 93.— 


—The deceased workman was a general 
Jabourer employed by resps. as a stand-by 
man around a mechanical navvy to assist 
the engine-driver. During a short interval 
when he was not required at the navvy, he 
went away to a neighbouring kiln to warm 
his hands or to warm himself, which he was 
entitled to do. Je returned to his proper 
place for his work by taking a “ short cut ”’ 
which brought him under the bucket of the 
navvy. This he had been warned by his 


PART XIV. oe a) SUB-SECT, 2.— Ry. Co, v. KASHINATH neo (1927), 
e I. 


I. L. R. 62 Bom, 45.—I 


exposed 3 . ~ - 2.— 
himself to any greater risk than that paSEa ea SD i A dada pEvr 2 

to which an ordinary traveller in the 
train would have been exposed, & the 
accident had arisen out of his employ- 
ment.—GREAT INDIAN PENINSULAR 





LF i, Workman urinating by 
stationary truck—Without ba Gy Seiseda steely 
inguiry as lo shunting.|}—M‘INTOSH v 
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Vickers v. Miners, Thames Steam Tug & Same, Jenkins v. Same (1926), 136 L. T. 
Lighterage Co. v. Ingram (1927), 96 L. J. K. B. 494. 
490. 2479a. J~A young girl was injured 

while cleaning n machine for pulping cheese. 








2448a. —-—- ——— —-—.]—_ A porter, aftera gate of 


a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gathered speed 
very quickly, was carried into the tunnel & 
seriously injured. He acknowledged that 
the only time a porter had a right to be on the 
platform of a train was for the purpose of 
removing luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, & as the act 
that caused it was not done for the purposes 
of & in connection with the employers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment :— 
Held: there was evidence to support the 
award, & no misdirection.—PAINTOR v. Crry 
& SouTH LONDON Ry. Co. (1926), 20 B. W. 
©. C. 157, C. A. 


2452. Add. Annotations :—Refd. Durie v. Anchor- 


Donaldson Line (1925), 19 B. W. C. C. 512; 
ia v. Barclay Curle (1925), 19 B. W.C. C. 


2456. Add. Annotations :—Consd. Pruce v. Davey 


(1926), 1386 L. T. 601; Robertson v. 8.8. Appa- 
lachee, Rovira v. Same (1926), 136 L. T. 488 ; 
Moule v. Marmite Food Extract Co. (1927), 
20 B. W. C. C. 446. 


2460a. Farm labourer—Carting turf to own 


cottage.]--Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid 10s. 
a week. Resp. allowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injurics :---Held: the accident did not arise 
out of & in the course of applt.’s employment. 
-—--STANDEN v. SMITH (1927), 20 B. W. C. C. 
305, C. A. 


2460b. Leaving premises to purchase provisions. |—- 


Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the shop & went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
killed. Deceased paid for his own milk for 
his tea, & if he chose to might have got his tea 
out :—Held: the injury having occurred at 
the time when deceased had left the place of & 
the course of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise out of & in the 
course of his employment, as he was not with- 
in the test laid down in Parker v. Black Rock 
(Owners), No. 2456, & by LoRD ATKINSON in 
St. Helens Colliery Co., Ltd. v. Hewitson, 
No. 2364.---Pruck v. DavEy (1926), 136 
L. T. 601; 20 B. W. C. C. 237, C. A. 


She was employed to dust bottles & sweep 
the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused :—-Held: as the 
girl was injured when doing something entirely 
different in kind from what she was employed 
to do, the accident did not arise ont of or 
in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case.—DENNISON v. 
KEILLER, Lrp. (1926), 19 B. W. C. O. 409, 
C. A. 


2488. Add. Annotation :-—Refd. Clarke v. Southern 


Ry. (1927), 96 I. J. K. B. 572. 


2486. Add. Cilation :—1386 L. T. 208. 
2488a. Riding on engine.]- -The duty of C., a 


workman in the employ of the S. Railway, 
required him to go from point A. to point lL. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
permanent way, a shorter route, in disregard 
of anemphatic prohibition. It was a common 
practice, acquiesced in by the railway’s 
responsible officers, though forbidden by 
their rules, for workmen passing between A. 
& LB. to travel on an engine if one happened 
to be running at a convenient time. When 
C. had walked about three-quarters of the 
distance along the line an engine going in 
the same direction passed him at. a low speed, 
&, to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously & permanently injured. 
The county ct. judge found that, although 
the prohibition was a very real one, C. was 
entitled to compensation, as he was acting 
‘*for the purposes of & in connection with ”’ 
the railway’s business within Workmen's 
Compensation Act, 1925 (c. 84), s. 1 (2): - 
Held: the above sub-sect. did not extend 
compensation to workmen who were not. in 
their employment at all, &, as C. in going into 
aw definitely prohibited area, had gone outside 
his sphere of employment, he could not 
recover.---CLARKE v. SOUTHERN Ry. Co. 
(1927), 96 I J. I. B. 5723 1387 LT. 200 ; 
20 13. W. C. CO. 809, C. A. 


Annotation +--Distd. Brotherton v. Jackson (1928), 9X Ld. 
K. Bb. 76. 


9489. Add. Annotations :-- Consd. Edwards ». 


Gwauncacgurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337; Jardine v. Steel Co. of Scotland (1926), 
19 B. W. C. C. 7265; Clarke v. Southern Ry. 
(1927), 96 L. J. K. 2B. 572.) Apld. Stephen 
v. Cooper, | 1929) A. C. 570. 


2492a. -——-.|—Some miners had been conveyed 


from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permitted for each shift. 
Subsequently the employers provided a 
‘“spake,’”’? «e., a train of special vehicles 


containing seats. On the occasion of the 


2472. Add. Annotation :—Consd. Edwards v. | 
accident the driver in charge of the spake, for 


Gwauncaegurwen Colliery Co., James v. | 





ae =e ater 





of railway carriage—-In disobedience of employer was liable.---GREAT: INDIAN 
PART XIV. waa 5, SUB-SECT. 2.— pale oben a : the notice was framed PENINSULAR Ky. Co. v. KASHINATA 
- (8). for securing the safety of passongers CHIMAJI (1927), I. L. R. 52 Bom, 45,— 

st. Workman standing by open door in general, & not of workmen, & the IND. 


2499. Add. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
E. (b) iii. 


2498 iii. 
Shot firer connecting cable with charge— 
Premature firing by miner.J—Held : the 
shot firer was entitled to compensation. 
—Woop v. GARSOUBE COLLIERY Co., 
Lrp., [1927] S. C. 877; 20 B. W.C.C., 
837 oo SGOT. 


b i. —-— Fireman converting electric 
detonator into fuse detonator.|\—Held : 


some purpose of his own, did what-he had 
sometimes done bcfore, namely, instead of 
using the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke & overturned, & two 
of the miners were killed, & one was slightly 
injured :—Held: the prohibition was of the 
class that dealt with conduct within the 
sphere of the employment, & Workmen’s 
Compensation Act, 1925 (c. 84), s. I (2), 
applied. It was necessary for the employers 
that the men should leave within a specified 
time, & the act was done for the purposes of 
the employers’ trade or business, & compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was, for that 
reason, not covered by sect. 1 (2).—-EDWARDS 
v. GWAUNCAEGURWEN COLLIERY Co., JAMES 
v. SAME, JENKINS v. SAME (1926), 96 T.. J. 
K. B. 387; 136 L. T. 4943; 20 B. W. OC. C. 
75, C. A. 

m -—Consd. Brotherton v. Jackson (1928), 98 L. J. 


2494. Add. Annofations :—As to (1) Refd. James 


v. Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W.C. C. 27; Stephen v. Cooper, 
[1920] A. C. 570. 


2494a, -——.]—-A shunter was employed to accom- 


pany a short train & to get down to open 
gates, through which the train had to pass, 
& also to do the necessary shunting. He 
should have ridden in the front waggon, but 
used to ride by means of his coupling stick 
on the buffer so as to enable him to get off 
& on more casily. Whilst so engaged the 
train went over a stone & jolted him off, & 
the injury he received resulted in the loss 
of aleg. Riding on a waggon by means of a 
coupling pole was prohibited :—Held: the 
prohibition was not one defining the sphere 
of the man’s employment, though the breach 
of it, apart from Workmen’s Compensation 
Act, 1925 (ec. 84), s. 1 (2), would have pre- 
vented the accident arising out of the employ- 
ment. ‘here was evidence to support the 
finding of the county ct. judge that the act 
done was for the purposes of & in connection 
with the employers’ trade or business, & the 
accident, by sect. 1 (2), was to be decmed to 
arise out of the employment.—-JAMES v. 
PENDERYN LIMESTONE QUARRIES (HIRWAIN), 
LYrp. (1926), 20 13. W. C. C. 27, C. A. 


Annotations ;—Apld. Davison ce. Hoblnside & South Moor 
Colliones, Napper t. Lambton, Hetton & Jomey Colliemes 
(1929), 140 TT. Olt. 
(1928), 1388 LL. T. 566. 


2496. Add. Annotation :—As to (1) Refd. Edwards 


Refd. Stokoe v. Mickley Coal Co. 


v. Gwauncacgurwen Colliery Co., James v. 
eee Jenkins v. Same (1926), 96 L. J. K. B. 
Annotations :—As to (1) Consd. 
Edwards v. Gwauncaecgurwen Colliery Co., 
James v. Same, Jenkins v. Same (1926), 96 
L. J. K. B. 337; Apld. M’Corquindale v. 





---— Firing shots— 


8. ©. 14.—SC0 


the workman, when injured, was doing 
an act not within the scope of his 
employment, &, even assuming it was 
done for the purposes of the employer’s 
business, it was not an act to which 
Workmen’s Compensation Act, 1923 
(c. 42), 8. 7, applied.—M‘CoRQUINDALE 
v. CARNBROE cone Co., Lrp., [1927] 


d i. Allowing burning material to lie 
about mine. —Held «+ 


2501. Add. Annotations :—-Consd. 


2506a. —--- - -——— 


(1) 2 amanidaring 


Cases 2492a—-2506a. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Carnbroe Coal Co. (1926), 20 B. W. C. C. 689. 
Consd. Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 572. Distd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837; 
Brotherton v. Jackson (1928), 98 f. J. K. B. 
76. Refd. Dennison v. Keiller (1926), 19 
B. W. CG. C. 409. As to (2) Apld. Edwards 
v. Gwauncaegurwen Colliery Co., James 
». Same, Jenkins v. Same (1926), 96 L. J. 
K. B. 337. Consd. James v. Penderyn 
limestone Quarries (Hirwain) (1926), 20 
B. W. C. ©. 27; Carter v. British Thomson- 
Houston Co. (1927), 137 L. T. 329. Apld. 
Stokoe v. Mickley Coal Co. (1928), 138 L. T. 
566. Refd. Clarke v. Southern Ry. (1927), 96 
LL. J. K. B. 572. Generally, Refd. Davison v. 
Hfolmside & South Moor Collicries, Napper v. 
Lambton, Hetton & Joicey Collieries (1929), 
140 LL. T. 511. 

Edwards v. 
Gwauncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. 
Distd. Carter v. British Thomson-Houston 
lo. (1927), 1387 LL. T. 329. Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27; Stokoe 7. Mickley 
Coal Co. (1928), 1388 L. T. 566 


2506. Add. Annotations :—Consd. Stokoe v. Mickley 


‘oal Co, (1928), 138 L. 'T. 566. Refd. Guest 


v. Gaston, [1927| 1 K. B. 1. 


.|—S., a stoneman, Was 
employed by resps. driving a drift. through 
rock by shotfiring & was found dead 
within three yards of the working face, his 
body being very badly damaged & his Iecft 
arm practically blown off, he being a left- 
handed man. The drill & ratchet were found 
burnt, broken, & twisted afew yards from the 
working face, & the standard some way from 
the face & undamayed. The drill & ratchet 
together with the standard were used tor 
drilling holes to put the shots in, but if a 
shot misfired & the stemming was drilled 
out the standard was not used. S. was a 
licensed shot firer, & his duty would be to 
deal with the case of a misfire, but the use 
of a hole in which a shot: had misfired was 
prohibited, as also the drilling out of it the 
stemming in order to put in another charge, 
it being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
county ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
motive was to save himself the trouble of 
drilling a fresh hole, he was not at the time 
of the accident doing an act for the purposes 
of & in connection with the employers’ trade 
or business within Workmen’s Compensation 
Act, 1925 (c. 84),s. 1 (2), & his dependant was 
not entitled to recover compensation :— 
Held: the personal motive of the man in 
doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 





cigarette was ‘“ burning material ”’ 
within Coal Mines General Regulations, 
1913, r. 12; (2) there was evidence on 
which tho arbitrator was entitled to 
hold that the workman had been 
guilty of serious & wilful misconduct, 
in respect that the facts showed that 
he had created a dangerous situation 
as a result of a deliberate act of the will. 
—SMITH v. WEMYSS COAL Co., [1928] 
Ss. C, 180.—SCOT., 
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of & in connection with the ernployers’ trade 
or business, & as the man was engaged at the 
working face within the sphere of his employ- 
ment he must be deemed to have acted for 
the purposes of & in connection with the 
employers’ trade or business, &, though doing 
a prohibited act, he was brought back within 
sect. 1 (1), & compensation was payable as for 
an accident arising out of & in the course of 
the employment.—Srokor v. MickLEY CoAaL 
Co., Lrp. (1928), 188 L. T. 566; 21 B. W. 
C. C. 70, C. A. 


Annotation :—Refd. Davison vr. Holmside & South Moor 
Collicrics, Napper v. Lambton, Helton & Joicey Collenes 
(1929), 140 L. I. 511. 


2511. Add. Citations :—96 L. J. P. C. 17; 186 


L. T. 66. 

Add. Annotations :—As to (2) Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27. Apld. Stokoe v. 
Mickley Coal Co. (1928), 138 L. T. 566. Refd. 
Davison v. Holmside & South Moor Collieries, 
Napper v. Lambton. Hetton & Joicey 
Collieries (1929), 140 L. T. 511. 


2512a. - —.|—DAVISON v. TIOoLMsSipE & Soutri 


Moor CoLmitrins, Lyp., NAPPER 2. LAMBT »N, 
Herron & Jockey CoLulmribs, Lrp. (1929), 
140.7. 511; 45 T. 1. R. 188; 22 2B. W. 
C. C. 51, CO. A. 


2512b. Riding on journey of trams.| A muner 


& his son, working on the same shift, had to 
return to the pit shaft by the main drift along 
which journeys of trams were being hauled. 
While they were returnmg, the cable of a 
journey of trams broke & ran back some 
twenty yards. The son was then tound to 
be pinned underneath the corner of an over- 
turned tram & the father was found lying 
across another derailed tramn, holding the 
signal rope & seriously mjured. The boy died 
immediately & the father died two days later. 
The widow claimed compensation on behalf 
of herself & her surviving children. The 
county ct. Judge found that the workman had 
been riding on the journey of trams contrary 
to the prohibition contained in Coal Mines 
Act, 1911 (ec. 50), s. 43 (2), & consequently 
was not acting in the course of lis employ- 
ment at the time of the accident. Ile 
therefore made an award in favour of the 
employers. The dependants appealed : 
Held: there was evidence to support the 
finding & no misdirection.—~-HDWARDS tv. 
OCEAN CoAL Co., Lirb. (1929), 22 B. W.O. C. 
254, C. A, 


2515a. Workman entering prohibited place by 


mistake.|---A series of cubicles for electrical 
works were in course of bemy fitted up. some of 
which had been completed & contained live 
electrical machinery, & were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his job, was 
very short-sighted, & was found electrocuted 
in one of the completed cubicles, he having 
unlocked the others. The county ct. Judge 
drew the inference that the workman had 
entered a completed cubicle by mistake, & 
was there tor the purposes of his employers’ 
trade or business, & that the accident arose 
out of & in the course of his employment : — 
Held: there was evidence to support this 
inference of fact, & although the workman 


was acting contrary to a prohibition, the 
accident must be deemed to arise out of & 
in the course of the employment.—-CARTER Vv. 
BRITISH 'THOMSON-HOUSTON Co., LYpb. (1927), 
137 L. T. 8293; 20 B. W. Cc. C. 331, C. A. 

2535. Add. Annotation :—-Refd. Edwards v. Gwaun- 
macgmurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 1. J. K. B. 337. 

25947. Add. Annotation: As lo (2) Refd. Durie v. 
Aachor-Donaldson Line (1925), 19 B. W. 
Co Ds 

2548. Add. Annotutions: Apld. Morrison v. S8.S. 
Aboukir, Woods tv. Same (1928), 21 B. W. 
3. C. 165. Refd. Black v. Hesperides S.S. 
Owners (1929), 22 B. W.C. C. 295. 


2552a. Drowned when using boat not provided by 
employer.|—HF ive sailors got leave to go on 
shore. The bo’sun said that they were not 
bound to be back in the ship until 6.15 a.m. 
A launch had been provided to take the 
sallors on Jeave to the shore & bach again, & 
the captain told the men that. the last. journey 
to the ship by the launch would be made at 
S p.m. & that aif they came back Jater than 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy their Jeave tall later than 
S p.m, & tred to arrange with the man 
who worked the launch to come tor them at 
10 pam., offering to pay him 2s. cach, but 
the launch never came for them at 10 p.m, 
so they got into the first boat handy, a dinghy, 
& borrowed a scull with which they propelled 
the dinghy from the stern. The dinghy, 
though the men were unaware of 1t, was 
rotten & sank, the result) being that three of 
the five men were drowned : - eld: there 
was no contractual obligation on the deceased 
men to return to their ship by the boat they 
used, which was not) provided by the em- 
ployers, & as no such duty was on the men 
to use that boat, the accident by which they 
lost there lives was notin the course of per- 
forming some duty arising out of them con- 
tract of service, or, un other words, mn the 
course of their employment. —ROBERTEON 0, 
APPALACHEE (QWNERS), Rovira vt. SAME 
(1926), 186 J. PT. iss; 20 BL W. C. C. 57, 
CA. 

Annotations -~Consd. Morrison 7. SS. Aboukir, Woods wv. 
Same (19zZ8), 21 B. WW. CLE. 1655 Black vy Hesperides 5.5, 
Owners (1929), 22 B. We. CO 290, 

2552b. Standing up in boat to take hold of gang- 

way - Boat sinking.|— M. & W. were members 
of the crew of a ship lying in a river about 
twenty-five feet from the wharf. The ship 
provided no boat for the purpose of going 
to or from the shore. A game of football 
was being played on shore, at which the 
captam & some of the officers were present 
& in which M. took part. On returning to 
the wharf after the game M. hailed W., 
who got intu a canoe at the foot of the gang- 
way & fetched M. When M. got up to take 
hold of the gangway, the canoc filled, & both 
men were drowned. The county ct. Judge 
held the accident was occasioned by a 
reasonable attempt to get hold of the gang- 
way, & such attempt involved more than an 
ordinary risk of navigation to wiuch any 
passenger would be exposed, & was an act 
specifically connected with his employment 
on the ship, & he made an award in favour 
of the dependants in both cases, on the 
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ground that both men had been drowned in 
an accident arising out of & in the course 
of their employment :—Held: there was 
evidence to support the finding.—MorRIsOoN 
vw. ABOUKIR (OWNERS), Woops v. SAME 
(1928), 21 B. W. C. C. 163, C. A. 


2559. Add. Annotations :—As to (3) Apld. Howells 
v.G. W. Ry. (1928),971.J. K. B. 183. Refd. 
Jardine v. Steel Co. of Scotland (1926), 19 
B. W.C. C. 726. 

2561a. Seaman crossing barges Instead of using 
boat.|—-A sailor who was on shore on leave 
from his ship returned to the ship by walking 
over barges which lay between it & the 
quay, &, while doing so, fell into the water 
& was drowned. The employers had pro- 
vided a boat & boatman for the members 
of the crew to get from & to the ship, but 
most of the crew used the way over the 
barges, & that was acquiesced in by the 
Officers :-—J//leld: the sailor being under no 
obligation or duty to his employers to return 
by this means, was not in the course of his 
employment in so doing, & therefore the 
accident did not arise in the course of the 
employment.—BLACK wv. HESPERIDES S.NS. 
OWNERS (1929), 22 B. W. C. C. 295, C. A. 

2569. Add. Annotation :— Refd. Gorman v. Barclay 
Curle (1925), 19 B. W. C. C. 564. 


2572. Add. Annotations :- -Expld. Edwards  v. 
Gwauncaecgurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 Tl. J. K. LB. 
337. Consd. Clarke v. Southern Ry. (1927), 
961.3. K. B. 572. Refd. James v. Penderyn 
Limestone Quarries (Hirwain) (1926), 20 
B. W. CG. C. 275; Stokoe v. Mickley Coal Co. 
(1928), 188 J.T. 566; Davison vo. Holmside 
& South Moor Collieries, Napper v. Lambton, 
Lictton & Joicey Collieries (1929), 110 L. 'T. 
511. 

2573. Add. Annotations :-—Consd. Dennison — v. 
Keiller (1926), 19 B. W. C. C. 409. Apld. 
Stephen v. Cooper (1928), 21 B. W. C. C. 
543; Davison vw. Holmside & South Moor 
Jollieries, Napper v. Lambton, Hetton & 
Joicey Collieries (1929), 140 L. 'T. 511. Refd. 
James wv. Penderyvn Limestone Quarries 
(ILirwain) (1926), 20 B. W. C. C. 27: Brother- 
ton vc. Jackson (1928). 98 L. J. K. B. 76. 


2574a. ——.|- -l)eceased was a mosaic worker em- 
ployed by applts., who had a flooring con- 
tract at K., & deceased was carrying out at 
K. mosaic work for the purposes of the 
contract. It was the duty of deceased to 
travel by train from I. to K. daily, & he was 
paid by applts. for the time occupied in so 
travelling, & his railway ticket was also paid 
for by applts. Deceased, having gone to 
sleep, got out of the train whilst it was in 
motion leaving K. & slipped on the platform 
as hie landed, fell heavily on his back, his 
head striking the platform violently, & died 
of the injuries reccived :—Held: though 
deceased was in the course of his employment 
while travelling in tbe train, he was com- 


which did not arise out of the employment, 
but under the above sect. it must be domes 
to arise out of & in the course of the employ- 
ment as having been done in pursuance of & 
for the purposes of the employers’ trade or 
business, & the act done was not so contrary 


sphere of the employment, & his widow was 
entitled to compensation.—ALTOBELLI v. 
JOHN Extis & Sons, Lrp. (1926), 186 L. T. 
602; 20 B. W. C. OC. 190, C. A. 

2578. Add. Annotations :—Apld. Lye v. British & 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 341; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. C. OC. 446. 
Refd. Pruce v. Davey (1926), 136 L. T. 601. 


2579. Add. Annotations ;:—Consd. Moule v. Mar- 
mite Food Extract Co. (1927), 20 B. W. C. C. 
446. Refd. Gorman v. Barclay Curle (1925), 
19 B. W. C. C. 564; Pruce v. Davey (1926), 
136 L. T. 601. 

2582. Add. Annotation :—Consd. Jawrence  v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 


2588. Add. Annotation :—Refd. J.awrence  v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
_ 158. 

2589a. .|—A porter employed by furniture & 
upholstery makers claimed compensation for 
injury by accident arising out of an assault 
committed upon him in the course of his 
employment. Whilst engaged in loading 
furniture into a railway van outside resp.’s 
premises an altercation arose between appct. 
& the van driver in consequence of a 
suggestion made to the driver that he should 
assist in expediting the work. The driver 
struck appct. in the face, & so injured one 
of his eyes that it had to be removed. The 
county ct. judge dismissed the application, 
finding that though the assault was an 
accident, it was not one of the risks of appct.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
accident arising out of the employment :—- 
Held: the decision was right, as there was 
evidence upon which the judge could support 
his decision, & no misdirection.—LEE »v. 
BRECKMAN (S. & J.) & Co. (1928), 188 L. T. 
610; 44'T. L. R. 2353; 72 Sol. Jo. 154; 21 
B. W. C. GC. 32, CG. A. 


2602a. -—- ~.|—A ship’s fireman was found 
injured at midnight at the bottom of a roped- 
in hold, after having been helped on board 
three hours earlier in a hopelessly drunken 
condition. The accident happened when he 
was engaged in carrying food, it being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neither out of nor in the course of his employ- 
ment :—Held: the judge could have come 
to no other conclusion on the evidence, & 
there was no _ misdirection.—WaATSON »v. 
ALEPPO (OWNERS) (1927), 20 B. W. C. C. 
634, C. A. 

2604. Add. Annotation :—-As to (2) Refd. Lawrence 
v. Matthews (1924), Ltd. (1928), 07 L. J. 
K. B. 758. 











Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 


2612a. Splinter in finger--Workman making pack- 
ing-cases.|—A workman engaged in making 
wooden packing-cases complained to a welfare 
worker in his employers’ works that he 

: ~* he had a splinter in the little finger 
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of his right hand, but she could find nothing 
except a small black speck. It was a 
frequent occurrence for a workman to request 
the welfare worker to remove a splinter from 
a finger, & this particular workman had done 
so on several occasions. ‘The finger became 
red & swollen, & five days later a doctor 
found a small bleb on it containing pus. The 
workman. was feverish & was sent to hospital, 
whore he died of septic pneumonia ten days 
after his complaint to the welfare worker. 
In his evidence the house-surgeon of the 
hospital said, ‘‘ There was no sign of a foreign 
body. In my view there must have been 
some injury or crack at place of bleb. Crack 
might) be microscopical or it might be a 
foreign body entering there. The latter is 
the most usual.’”’ There was no evidence 
that the workman did any work at. home which 
might cause a similar injury. On a claim 
by the dependants, the county ct. judge 
found the following facts : (a) sepsis was duc 
to the entry of a foreign body, the point. of 
entry being indicated by the bleb. (D) deceased 
had previously got splinters in his hand, such 
as led to festering, (¢) such a splinter would 
be likely to produce the condition of 
deceased’s finger. From these facts he drew 
the inference that the deceased was infinitely 
more likely to get a splinter at work than 
elsewhere, & that he, therefore, died from 
an accident arising out of & in the course 
of his employment. The employers 
appealed :—Held: there was evidence to 
support the findings of fact, & the county 
ct. judge was entitled to draw from those 
facts the inference which he did. Hunrsr +. 
WaureérR’s PALM Torres Co., Lrp. (1929), 
22 B. W. CO. C. 215, C, A. 

2618a. Scratches— Furniture remover.|—A  work- 
man, employed to drive a lorry & move 
funiture, frequently received scratches in 
the course of his work, but usually took no 
notice of them. On returning from his work 
one evening he showed his wife that his 
finyers were scratched. He suffered preat: 
pain under the arm during the night & died 
within seven days of septic poisoning. Tle 
had no hobby or occupation at home which 
exposed him to scratches. The county ct. 
judge found that death was due to an injury 
arising out of the employment. The 
employers appealed :—Held :- there was evi- 
dence to support the finding & no mis- 
direction.— Piper v. DEATH Bros. (1929), 22 
B. W. OC. CL. 78, CL A. 

2619. Add. Annotations :—Apld. Lawrence  v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 














758. Consd. Lee v. Breckman (1928), 138 
LL. T. 610. 
2619a. |—A commercial traveller was killed 


by a falling tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently caused by a gale of unusual 
force :—Held: as deceased was brought into 
a danger zone by reason of his employment, 
the accident arose ‘‘ out of the employment ”’ 
within Workmen’s Compensation Act, 1925 
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2642 viii. ———— -———.]—HETHER- 
INGTON v. DUBLIN & BLESSINGTON 
Strtam Tramway Co., (1927) In. 75; 
20 B. W. CO. C 852,.— e 
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ii. ——- Workman ’s 
crushed by mangle—Pain wrongfully 
attributed by workman to prick from 
ON wv. PERTH DIOCK- 
RUSTEES (1925), W. A. L. R 
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(c. 84), 8.1, & the question as to what caused 
the fall of the tree was irrelevant.—LAWRENCE 
v. MATTHEWS (1924), Trp., [1929] 1 K. B. 1; 
97 L. J. K. B. 758; 140 I. I. 253; 44 
T. 1. R. 812; 21 B. W. C. CG. 345, C. A. 


2627. Add. Annotations :—As to (1) Refd. Lawrence 
v. Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. As to (2) Refd. Lawrence v. Matthews 
(1924), Ltd. (1928), 97 1. J. K. B. 758. 

2646. Add. Annotation :-—Consd. Muscroft  v. 
Stewarts & Lloyds (1928), 21 1B. W. CGC. ©. 274. 


2647. Add. Annotation :-—Refd. Hurst. vc. Walter's - 
Palm Toffee Co. (1929), 22 BL W. OL. CL BEDS. 

2649. Add. Annotations :—Apld. Stroud v. Bath Gas 
Light & Coke Co. (1927), 137 L. T. 6238. 
Consd. Stokoe v. Mickley Coal Co (1928), 138 
L. T. 566. Apld. Kdwards v. Ocean Coal Co. 
(1929), 22 B. W. CG. CO. 2od. 

2652. Add. Annotation :—Refd. Stroud v. Bath 
Gas Light & Coke Co. (1927), 187 L. T. 623. 

2653a. ———-.]—-A workman in charge of a 
coke-conveyor was found entangled in the 
machinery, & died shortly after being re- 
leased. There was no explanation of how he 
met with the accident, but) when last) seen 
shortly before he was acting in the course of 
his duty. The county ct. judge drew the 
inference from the facts before him that the 
workinan was acting in the ceurse of his 
employment :~- Held: the county ct. judge 
was entitled to draw the inference he did, & 
there was no musdirection.- -STROUD v. BATII 
Gas Liaur & Coke Co. (1927), 1387 L. T. 
G23; 20 B. W. C. ©. 496, C. A. 

Annotatin :—Consd. Muscroft v. Stewarts & Lloyds (1928), 

21 BL W, GC. C. 274. 

2656. -1dd. Annotations: As to (1) Consd. Jones 
v. Cory (1926), 20 B. W.C. C. 253.5) Maseroft 
y Stewarts & Lioyds (1928), 21 B. W. O. C. 
274. 

2658. Add. Annotation > —Apld. Wdwards r. Ocean 
Coal Co. (1929), 22 B. W. CO. O. 251. 

2660. Add. -Arnnolufion :—Refd. Gill». 
(1928), 21 B. W. C. C, 9. 

2665. Add. Annotations :-—Consd. Racburn v. Loch- 
gelly Tron & Coal Co. (1926). 20 B. W. GC. C. 
637. Refd. Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. CG. ©. 

2666. Add. Annotutions :--Consd. Cole vt. & 
& N. EK. Ry. (1928), 21 Bo. We. . OC. 87, 
Refd. Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. CO. 741. 


2668a. —--- Dispenser --Scratch.] --Appct.. was 
employed by two doctors in partnership as 
a dispenser, her duties being to fill medicine 
bottles & clean instruments. On Nov. 9, 
1926, at 10.30 a.m., whilst so employed, she 
noticed that her right thumb was bleeding, 
but was not) sure how the scrateh which 
caused the bleeding had occurred, & she had 
not felt pain. She inferred that: she must 
have knocked it at the time on a rough 
bit of wood at the side of the sink or on the 
edge of a cork box. She applied iodine, but 
as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & she 
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coptmuea al WOrhk UNL 112.0U, WED Sle 
went to one of the partners, who dressed the 
wound. On Nov. 16 she felt too unwell to 
zo to work, & subsequently was in the 
infirmary until] Jan. 18, 1927, suffering from 
septic poisoning :—-Held: (1) there were 
sufficient facts proved before the county ct. 
judge to enable him to draw an inference one 
way or the other, so that there was no 
necessity for surmise, conjecture, or guess ; 
(2) the employers had had knowledge of the 
accident, & notice was not necessary.— 
GiLL v. PerRRorT (1928), 21 B. W. C. C. 9, 
C. A. 


2668b. ——— Workman moving gutters with sharp 


edges.|——On May 16 a workman was 
employed as a labourer in moving semi- 
circular rain gutters with somewhat sharp 
edges, & returned home with a slight wound 
in his right shoulder. On the following day 
he told a fellow-workman that he was 
‘“ fecling his shoulder,” but he continued at 
work until May 2]. <A doctor was called in 
on May 23, but the workman rapidly grew 
worse & died on May 25 from septicumia. 
The widow spoke to the employers’ time- 
keeper of the death & gave formal notice on 
June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice :—Held: there was evidence to 
support the findings, & no misdirection.— 
IL. TCHER v. SINCLAIR IRON Co., Irv. (1928), 
21 B. W. C. C. 62, C. A. 


2681. Add. Annotation :—Refd. Stroud v. Bath 


Gas Light & Cohe Co. (1927), 137 L. T. 623. 


2690a. -——- ——-- Chronic glaucoma.|-——A_ stoker, 


who was already blind in his left) eye, com- 
plained that he had become completely blind. 
lle alleged that a foreign body had entered 
his right eye, but at the time of the alleged 
accident he made no complaint of anything 
having entered his right eye. A doctor, who 
examined him, diagnosed the case as one of 
chronic glaucoma. ‘The county ct. judge 
found that the workman was at all material 
times suffering froin chronic glaucoma, & 
that there was no injury by accident arising 
out. of or in the course of his employment : 
Held: there was evidence to support the 
finding, & no misdirection.—WARSAWA v. 
WATSNESS (OWNERS) (1921), 21 B. W. C. C. 
85, C. A. 





2691. Add. Annotation :—-As to (1) Consd. Johnson 


a Warren (F.) & Co. (1928), 21 B. W.C. C. 
411 


2693. Add. Annotations :—Apld. Stroud v. Bath 


Gas Light & Coke Co. (1927), 137 L. T. 623. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. 'T. 566. Apld. Edwards v. Ocean Coal Co. 
(1929), 22 B. W. Cc. CG. 254. 


2706. Add. Annotations :—Consd. Muscroft  v. 


Stewarts & Lloyds (1928), 21 Bb. W. C. C. 
274. Refd. Gill v. Perrott (1928), 21 
B. W. C. C. 9. 


2710. Add. Annotation :—Consd. Muscroft vv. 


Stewarts & Lloyds (1928), 2 B. W. C. C. 274. 
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be suffering from valvular disease of the 
heart, returned to work against his doctor’s 
advice. His condition was such that he was 
liable to collapse or sudden death at any 
moment. He went down the mine at 
10.30 p.m., & was alive & well at 3 o’clock. 
At 4 o’clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in his hand. He was alone at the time of his 
death, & there was no evidence of what the 
man was actually doing :—Held: there was 
no evidence that the man’s death was caused 
by any strain at work, & ho evidence that 
death resulted from any injury by accident 
arising out of the employment.—MUSCROFY 
o. Srewarrs & Luoyns, Lrp. (1928), 140 
].. T. 64; 21 B. W.C. C. 274, C. A. 


2713. Add. Annotation :—-Refd. Ferguson v. Shotts 


Jron Co, (1927), 20 B. W. C. C. 741. 


2714. Add. Annotation :—Consd. Flanagan v. 


Ackhers Whitley (1926), 19 B. W. C. C. 399. 


2734a. -— - - --.j- A miner was about to insert 


a fuse in a detonator in the course of his 
duties when the detonator exploded & injured 
him. The sheriff-substitute held that’ the 
cause of the explosion was not proved &, 
the workman having discharged any onus 
laid on him by proving that the explosion 
caused the injury, found that. the accident 
arose out of the employment & made an 
award in his favour. The employers 
appealed. The First Division of the Ct. of 
Session by a majority affirmed the award. 
The employers appealed to the Jlouse of 
Lords :—Held: it followed from the facts 
of the case that the accident arose out of & 
in the course of the eunployment.—LOCHG ELLY 
Iron & COAL Co., Litp. v. LINDOoRES (1929), 
22 3B. W.C. C. 376, IL. LL. 


2735a. ——-- Seaman stooping in course of duty — 


Burst blood-vessel.|—The chief oflicer of a 
vessel, fifty-eight years old, while on duty 
on the bridge, stooped to get some string out 
of a cupboard in the course of his duty & 
then stated to the captain that he felt queer, 
sut down, & later fell unconscious on the 
bridge. He recovered consciousness in five 
minutes, but died about eight hours after- 
wards. There was no inquest or post 
mortem. At the hearing of a claim by the 
widow the doctors on both sides ayreed that 
he died very probably from cerebral 
hemorrhage. His own doctor, who had 
altended him for twenty-five years, said 
he was a healthy man, & there was no 
evidence of anything wrong with his heart. 
The county ct. yuadge found that the cause of 
death was the breaking of some blovod- 
vessel due to the stooping which caused the 
fall which subsequently led to the death, 
but held that he would not be justified in 
making an award for the dependant. The 
dependant appealed :—- Held: on the finding 
that death was due to the stooping, it fol- 
Jowed that death resulted from injury by 
accldent arising out of the employment. -- 
Horr v. GENERAL STEAM NAVIGATION Co, 
(1929), 22 Bb. W. C. C. 100, C. A. 
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2742. Add. Annotation :—Refd. Smith v. Wemyss 
Coal Co. (1927), 21 B. W. C. C. 483. 

2747. Add. Annotalion :—Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 
2751. 1dd. Annotation :—Mentd. Wood v. Gars- 

cube Colliery Co. (1927), 20 B. W. C. GC. 837. 

2757. Add. Annotation :—-Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. GC. C. 837. 

2759. Add. Annotation :-—As to (2) Refd. Gilmour 
ee Coal Co. (1926), 19 B. W. C. C. 

2766. Add. Annotation :— As to (2) Consd. Young v. 
Keeble (1928), 21 B. W. GC. C. 294. 

2768. Add. Annotation :—Apld. Thorpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. ©. C. 488. 

2768a. ——.]—-A workman was struck on the 
elbow while passing through a swing door. 
He suffered great pain & had to see a doctor. 
At the end of a week symptoms of osteo- 
myclitis showed themselves. The arm 
gradually grew worse & was finally amputated. 
The county ct. judge held the incapacity 
was due to the accident :—J/eld: there was 
evidence to support the finding, & no mis- 
direction... Vince », ABEL & IMRAY (1928), 
21 1B. W.C. CO. 151, CL. A. 

2788. Add. Annotation :- -Apld. Gilmour v. Gar- 
rallan Coal Co. (1926), 19 B. W. GC. C. 683. 

2787. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

2790. Add. Annotations :—-Consd. Fivans v. Gilbie 
(1926), 96 Tn. J. K. B. 117; Wagstaff +. 
Gutta Percha Co. (1927), 20 B. W. ©. ©. 430; 
Williams v. Tredegar Jron & Coal Co. (1927), 
96 b. J. Ww. 2B. 722: Stevens v. Birmingham 
Corpn. (1929), 22 B. W. OC. C. 311; Wilsons 
& Clyde Coal Co. v. Burrows (1929), 14] 
L. T. 594. 

2793. Add. Annotation :—Refd. 
mingham Corpn. (1929), 22 B. W.C.C. 311. 

2795. Add. Annotation :—Refd. Gilmour v. Gar- 
rallan Coal Co. (1926), 19 B. W. ©. C. 683. 

2799. Add. Annolation :- -Consd. Werrin v. United 
National Collieries (1926), 20 B. W. GC. C. 166. 

2803. Add. Annofautions :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
vo. Same, Ingram v. Crawshay (1927), 96 
LL. J. K. B. 664. Distd. Ruddy vw. L. M. & 
S. Ry. (1929), 22 B. W. ©. ©. 138. Refd. 
Williams v. Cwmaman Coal Co. (1927), 20 
B. W. CG. CC. 476; Lyon v. Taylor Bros. 
(1928), ZL B. W. CL. C. 475. 


2811. Add. Annotation :—Refd. Fyfe v. Fife Coal 
20. (1926), 20 B. W. C. C. 548. 


2811a. -.]—Where an award was made 
terminating weekly payments. on the grounds 
that refusal to undergo certain treatnient was 
unreasonable, & that the onus Jay on the 
workman to prove that the proposed opera- 
tion would not have cured him & that he was 
reasonable in refusing the operation :—J/eld : 


Stevens wv. Hire 











PART XIV. SECT. 5, SUB-SECT. 5. —A. 
2740 iii. Onus of nroof on workman .jJ— 
WILSON v0. W. WINN & Co., Lip. 
283 S. R. N.S. W. 470; 45 


(1928), the exercise of 
N.S. W. W. N. 115.-—AUS. 


diligence. 


| the employer fro 
pensate the empl .ce if the aceideut 
could have been avoided by deft. by 
ordinary 


Where therefore, the find- 


Cases 2742—2838la. 


the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment.—INp1IA RUBBER, 
GUTTA PERCHA & TELEGRAPIT WORKS Co., 
Lp. v. CHAPMAN (1926), 20 1B. W. CG. C. 184, 
C. A. 

2815. Add. Annotation :—Refd. Cauldon Potteries 
v. Johnson (1926), 20 B. W. C. C. 42. 

2822a. Whether refusal unreasonable.|-—The 
question whether the refusal of a workman 
to undergo treatment is reasonable or un- 
reasonable, is one of fact.—FyFr v. Fire 
CoaAL Co,, Lrn. (1927), 138 L. T. 65; 20 
B. W. C. C. 548, H. 1. 

2823a. --- ---.] —A workman 





strained = the 


five months. He also suffered from. septic 
teeth. Acting on thelr doctor's certificate 
lus employers stopped compensation & the 
workman filed a request for arbn. he 
cinployers answered that. if the workman was 
still incapacitated, the incapacity was due 
to natural causes. The workman's doctor 
had advised him to have his teeth out, as 
their condition retarded his recovery, but 
he had refused to have this done, & at the 
hearing the county ct. judge was advised by 
the medical assessor that the condition of the 
teeth had perpetuated the injury. The count.v 
et. judge found that the workman had acted 
unreasonably in not. having his teeth removed, 
as by thal means he would probably have 
fully recovered by the time that. the employers 
had stopped compensation. Tle found ** that. 
appet. had failed to prove that) his) con- 
tinued incapacity was due solely to the 
accident.” He made an award of a penny 
a week, allowing the workman the costs of 
the arbn. The workman appealed from the 
award of a penny a weck, & the eniployers 
cross-appealed on the question of costs :— 
Held: the county ct. Judge was justified in 
awarding only a penny a week, because he 
found that he could not. otherwise assess the 
quantum of incapacity due to the accident 
so long as the effect of the septic teeth 
remained, also the award as to costs could not 
be disturbed because he had found that. 
there was some incapacity due to the accident. 
—Ruppy vw. LONDON, MIDLAND & SCOTTISH 
Ry. (1929), 22 B.W.. O. 138, C. A. 

2831. Add. Annolation - -Refd. Johnson vr. Warren 
(*.) & Co. (F928), 21 B. W.O. CL 4d. 

2831a. ---- .| —A miner received an injury to the 
spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, & the injury was classed as 
incurable. The miner was taken to his home 
& suffered great pain. He committed suicide 
by cutting his femoral artery, & left a letter 
addressed to his wife explaining his act. 
The county ct. judge beld the man was not 
insane when he committed suicide, & death 
had not resulted from the injury -—lfeld : 1 


to com- directly attubutable to the wilful 
disobedience of the workman within 
Workmen’s Compensation Act, 1923, 
8.3 (1) (6%) Gt) —URMILA DAST o. TATA 
TRON Go.( 1928), 1. a. 2.8 Pat. 2 t.— -IND, 


hability 


care «x 


PART XIV. aed a SUB-SECT. 5.— 


sx. Workman on railway track.) — 
Contributory negligence on the part 
of the employee does not exonerate 


J.5. 


ing of the comr. wis that the workman 
was passing along a railway track 
contrary to the = les framed by deft. 
co., & was rn ove. by an engine which 
was going faster than the prescribed 
speed :—-Held 2 the accident Was not 
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sy. Posstinhty of future tnjgury— 
Whether court may consider.|—SAMSON 
e. WiLLIAM Bainp & Co., [1929] S.C. 
(C'L. of Sess.) Z1.—-- SCOT, 


Cases 2838la—2968a. ENGLISH AND Empire Digest SuPPLEMENT. 


was a question of fact, as to which there was 
evidence to support the finding, & there was 
no misdirection.—BEVAN v. LANCASTERS 
STEAM COAL COLLIERIES (1927), 20 B. W. 
©. C. 241, C. A. 

2833. Add. Annotations :—As to (2) Refd. Bevan v. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241. Generally, Consd. Johnson 
”. Warren (F.) & Co. (1928), 21 B. W. C. C. 
All. 


28386. Add. Annolation :—Refd. Johnson v. Warren 
(P.) & Co. (1928), 21 B. W. ©. C. 411. 


2836a. ———.]—-A workman while leading a horse 
was badly injured by the animal falling on 
him. He did no work for two years, & then 
committed suicide. Jle had received medical 
attention throughout the two years. On 
a claim made by the widow for compensation, 
the county ct. judge found that the workman 
was not insane when he committed suicide, 
& that death did not result from the injury, 
& made an award in favour of the employers. 
The widow appealed :—-Held: there was 
evidence to support. the finding of fact & no 


§ é *,) & Co. 
(1928), 21 B. W. C. C. 411, ©. A, 
2839. Add. Annotation :—Consd. J.ewis v. Guest, 





Keen & Nettlefolds, Watkins v. Same, | 


Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 


2840. Add. Arotation :—Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins wv. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
06 1.5. K. B. 664. 


2849a. Contents— All injuries need not be specified.| 

—The mere fact that notice has to be given 

does not imply that all injuries must be 
specified. 

A workman gave notice of an accident, 

in which he complained of injury to his ribs, 

& his employers paid him compensation. 

le returned to work after two months. Le 


| 2856b. ------ —-~ 


2885a. 


28902. 


' 2890b. - 


2890d. ---— 


Held: it was a question of fact, as to which 
there was evidence to support the finding.— 
KivANS v. SIMPSON (JAMES) & SON (1926), 19 
B. W. C. ©. 407, ©. A. 

|—On Jan. 31, 1927, a 
workman suffered an accident to his right 
thumb. We left work as a result of the 
accident, & a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his behalf. The county ct. judge found 
that the notice was not given as soon as 
wracticable after the accident, but he also 
ound that the employers were not pre- 
judiced in their defence by such want of 
notice :—Held: there was evidence to sup- 
port the findings, & no misdirection.— HINKsS 
v. Riscok (JAMES) & Sons (1927), 96 L. J. 
K. B. 1068 ; 20 B. W. O. C. 558, O. A. 


‘RROTT, No. 2668a, 











ante. 


.|—When notice of an accident 
has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
is or is not prejudiced in his defence by the 
want of such notice, & if there was evidence 
upon which the judge could so decide, 
the ct. will not interfere.—-DERRY ». GREAT 
WESTERN Ry. Co. (1926), 19 B. W. C. C. 
405, CO. A. 

———-.| -ivANS v. SIMPSON (JAMES) 
& Son, No. 2856a, ante. 











2890c. ——— ——.]-- Hinks v. RIscoE (JAMES) & 


Sons, No. 2856b, ante. 
o|— FLETCHER v. SINCLAIR ]RON 
Co., Lirp., No. 2668b, ante. 





2917. Add. Annotation :—As to (1) ao Piper 
% 78. 


v De’ath Bros. (1929), 22 B. W. ©. 


2021. Add. Armotations :— Refd. ee v. 


Britannic Assce. (1927), 137 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 


ae alae gsrercge riers bei Ne 2925. Add. Annotation :--Refd. Brown v. Aveling 
q 1 € , A Je 'y > > ry 6p ‘ 1 4 
employers resisted a second claim for com- | & Porter (1929), 22 B.W. C. ©. 165, 


pensation, on the ground that no injury tothe 2930. Add. Annotations ;—-Consd. Drewitt  v. 


hip was specified in the notice of the accident. 
The county ct. judge found that the injury 
to the hip was due to the original accident, 
that the employers had not been prejudiced 
by any failure to mention the hip in the notice 
of accident, as they had paid compensation 
to the workman after an examination by their 
own doctor :—-Held: there was evidence to 
support the findings, & no misdirection.— 
WILES v1. ELLERMAN’S WILSON LINE (1928), 
21 B. W. C. C. 194, C. A. 


2856a. ——.|—A workman cut his 
finger slightly. He continued at work for 
about a month, when his thumb became 
swollen & he had to go to the infirmary, 
whcre a weck later he died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
soon as practicable, & that the employers 
were prejudiced by the want of notice :— 








2949a. 


2968a. 


Britannic Assce. (1927), 137 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. LB. 1011. Apld. Brown wv. Aveling & 
Porter (1929), 22 B. W. C. C. 165. 
—-—~.|—-WILES v. ELLERMAN’S WIL- 
SON LINK, No. 2849a, ante, 





2956. Add. Annotation :—Consd. Telephone Manu- 


facturing Co. v. Abel (1928), 21 B. W. C. C. 
289. 


2958. Add. Annotation :—As to (2) Consd. Tele- 


phone Manufacturing Co. v. Abel (1928), 21 
B. W.C. 7 7” 





.|—An injured workman was 
treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
work again owing to the injury. She was 
then requested by her employers to submit 
to an examination by the same consultant 
acting as their medical adviser. She refused, 
op the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 
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2850 ii, ---— 
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ceedings. The employers applied for sus- 
pension of weekly payments until the 
examjnation had taken place. The county 
ct. Judge granted the application, on the 
ground that the reason given for the refusal 
was itself unreasonable :—Held : to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at. which she had been 
treated, was not suflicient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 
& (2) whether the woman’s case, if it went 
to arbn., would be imperilled by reference 
to this particular consultant.—TELEPHONE 
MANUFACTURING Co., Lip. v. ABEL (1928), 
21 B. W. C. C. 289, C. A. 3 subsequent pro- 
ceedings (1929), 22 B. W. C. C. 84, C. A. 


2968b. Heasonableness of  refusal.|-—An 
injured workman was treated in hospital 
by a consultant of the hospital. She returned 
to work. but) ceased work again owing to the 
injury. She was then requested by her 
employers under Workmen’s Compensation 
Act, 1925 (c. 84), 5. 18, to submit) to an 
examination by the same consultant acting 
as their medical adviser. She vefused on 
the ground that he would be a necessary 
witness on her behalf in any arbn. proceedings. 
On an appin. by the employers under sect. 18 
to suspend the weekly payments, the county 
ct. judge held that her refusal was unreason- 
able & granted the appln. On appeal the 
case was remitted for further inquirv to 
ascertain (a) whether this consultant was the 
exclusive adviser of the workman, (6) whether 
the workman’s case, if it) went to arbn., 
would be imperilled in any way by reference 
to this particular consultant, & (c¢) whether 
the employers’ request that the workman 
should he examined by this consultant. was 
reasonable. The county ct. judge found m 
favour of the employers on all points. The 
workman appealed :---Held : on the evidence 
the workman was reasonable in refusing to 
submit to examination by this consultant 
at the instance of the employer, & the county 
ct. judge’s findings could not be supported. 
TELEPHONE MANOFACTURING Co., LPrp. ce. 
ABEr, (No. 2) (1929), 22 B. W. C. CL. 84, C. A. 


2983. Add. Annotations :—Refd. Drewitt  v. 
Britannic Assce. (1927), 1837 L. T. Old. 
Mentd. Soyer v. Johnson, Matthey (1927), 
96 L. J. K. B. 1OLL. 


2999. Add. Annotation :—Consd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 


3005. Add. Annotation :—Consd. Soycr v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011. 


3006. Add. Annotation:—-Consd. Drewitt  v. 
Britannic Assce. (1927), 137 L. T. 611. 
3018. Add. Annotations :—Refd. Drewitt  v. 
Britannic Assce. (1927), 137 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 

K. B. 1011. 

3016. Add. Annotations :—Consd. Drewitt  v. 
Britannic Assce. (1927), 187 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 





3020. Add. Annotation :—As to (2) Consd. Soyer 


v. Johnson, Matthey (1927), 96 L. J. K. B. 
101). 


Cases 2968a —3033a. 


3025a. -|—A workman, who had _ been 
employed by the same employers for thirty- 
nine years, received a jerk while helping to 
pull a barrow through loose sand on Jan. 5, 
1926. Tle felt) pain & reported that he 
thought he had ruptured himself, but he 
continued at work until June 17, 1927, when 
he became very ill after attempting to lift 
a heavy article & went to bed. On the 
folowing day he was found to have a hernia. 
He made a claim for compensation on 
Aug. 3, 10927, giving the date of the accident 
as Jan. 5, 1926. Phe employers contended 
that no claim had been made within six 
months of the alleged accident. "The county 
et. judge held that there was reasonable cause 
for failing to make a claim within six months, 
because the workman believed that the 
pam was temporary, & that) be would 
soon recover. The employers appealed : -- 
Held: there was misdirection, & the workman 
had shown no reasonable cause for failing 
to make ai claim within six months. — 
Brown ¢v. AVELING & PORTER, Lip. (1929), 
22 BL. W. O. C. 165, CL A. 


3029. Add. Annotation: -Refd. Wrewitt  v. 
Britannic Assce. (1927), 137 L. FE. 511. 


3030. Add. Annotations :-—Refd. Soyer ». Johnson, 
Matthey (1927), 96 LL. J. K. BB. 10L21 ; Brown 
o Avelinge & Porter (1929), 22 Bo. W. . «, 


lO. 


3031. Add. Annofation: — Apld. Drewitt — v. 
Britannic Assce. (1927), 137 1... 511. 


30381a. -- -.J—On Apr. 16, 1926, a workman fell 
& injured his knee. He was paid full wages, 
although incapacitated, until Sept. 3, when 
he was summarily dismissed trom employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissul, bul made no claim 
under Workmen’s Compensation Act, 1925 
(c. $4), until two days after the statutory six 
months had expired. The county ct. judge 
found that the workman never intended to 
claim within the necessary period of six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion :-—Held: the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
giving him a right to compensation, & fails 
to make a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would lead him to believe 
he could get compensation without making 
a claim, he shows no reasonable cause 
(ScRuTTON, L.J.).—DREWITT v. BRITANNIC 
ASSURANCE Co., Lrp. (1927), 1387 L. T. 511; 
20 B. W. C. C. 434, C. A. 

Annotation : ~Apld. Brown v. Aveliug & Porter (1929), 22 
BW. GC. C. 165, 
3033a. Expectation of compensation without neces- 
sity of making claim.|—In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his full wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 
1926, he was dismissed, & in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 
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Cases 80338a-—3056d. 


from making a claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the employers did nothing to encourage 
such a view, & there was no reasonable cause 
for not making the claim within six months 
of the accident :—Held: there was evidence 
to support the findings, & no misdirection. 

There would be reasonable cause for not 
making a claim within six months, if the 
workman could prove that there was a tacit: 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
his claim might fall outside the six months 
(Lorp HANwWortTH, M.R.).—-SovER v. JOHN- 
SON, MATTUEY & Oo. (1927), 96 J. J. K. 3B. 
1011; 20 B. W. C. C. 504, C. A. 

3035. Add. Annotations :—-As to (1) Consd. Drewitt 
». Britannic Assce. (1927), 187 1. T. 51). 
Folid. Soyer ». Johnson, Matthey (1927), 96 
L. J. K. B. 1011.) Refd. Brown v. Aveling 
& Porter (1929), 22 B. W. C. C. 165. 

3044. Add. Annotation :-—— Apld. Delahunt v. Moody 
(1927), 21 B. W.C. GC. 588. 

3045. Add. Annotation :—-Apld. Delahunt v. Moody 
(1927), 21 B. W. ©. C. 588. 

3047. Add. Annotation: Refd. Woodrow — . 
Trawlers (White Sea) & Grimsby (1929), 
141 1... T. 676, 

3055. Add. Annolation: —Apld. Pullen vy. Mnthoven 
(1927), 20 B. W. C. C. 248. 

3056a. ——.]-—Appct. was in receipt of a weekly 
payment on account. of injuries received in 
the course of his employment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replicd with a counter-certificate of his 
doctor. ‘The matter was submitted to the 
medical referce, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the eftect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award :—Held: (1) 
compensation was not payable after in- 
capacity had ceased; (2) the certificate of 
the medical referce was sufficient & con- 
clusive.—PULLEN v. ENTHOVEN & SON (1927), 
20 B. W. C. C. 248, C. A. 


3056b. -]—In a reference to a medical refcree 
made under Workmen’s Compensation Act, 





| 3056c. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


1925 (c. 84), s. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary occupation, but described it as 
being something different from what in fact 
it had previously becn. The county ct. judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction :—Held: the certificate being 
ambiguous was not conclusive, & the parties 
having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered & act upon it.—AUSTIN 
v. PARTINGTON STEEL & TRON Co., LTD. 
(1928), 21 B. W. C. C. 1, C. A. 





.|\—A stoneman in a colliery was 
certified by a medical referee to be suffering 
from mincrs’ nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that, certificate as meaning that the workinan 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 
of partial incapacity :—Held: the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that. would incapacitate the man 
in order to make an award for the proper 
compensation.—TAYLDER v. LAMBTON, HEt- 
Ton & Joickey CoLLirrtREs, Lrp. (1928), 2 
BW. CL. GC. 115, CG. A. 


3056d. As to possibility of recurrence.|—A 
medical referee, to whom a dispute as to the 
condition of a workman who had sustained 
Mijuries by accident arising out) of & in the 
course of his employment had been referred 
under Workmen's Compensation Act, 1925 
(c. S41), s. 19, aftler giving two certificates 
of partial recovery, certified that in his 
opinon the workman had completely 
recovered from the accident & was fit for 
his ordinary work +--leld: the medical 
referee must be taken to have directed his 
mind, not merely to the condition of the 
workman at the moment, but. to the possibility 
of a recurrence of incapacity, & that his 
certificate was final & conclusive. 

Where, therefore, upon an application by 
the employer to end the compensation, the 
workman lodged a minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
& that there was a reasonable probability 
of a recurrence of incapacity: —-Held: it 





PART XIV. SECT. 9, SUB-SECT. 1. 

f i. —-.}-—The Workmen’s Com- 
pensation Board has no jurisdiction 
over rights of action or proceedings 
in the Exchequer Ct. in Admlty.— 
DAGELAND v. 8S.S. CATALA, [1927] 4 
D. L. RK. 4263; (1927) 3 W. W. R. 97; 
38 DB. C. R. 440.—CAN. 


PART XIV. SECT. 9, SUB-SECT. 3. 
3044 i. Position of judge—Sits as 
arbetrator.| -- DELANUNT v. Moopy, 


PART XIV. SECT. 9, SUB-SECT. 5. 
8053 xv. ——.}—-M‘CREADIF rv. 


DovuLtTon & Co., [1928]8. C. 29.—SCOT. 


3057 i. Ambiguous report—-Duty of 
judge to clear.}—~-Kmployers, who had 
been paying compensation to a 
labourer in respect of an mjury to his 
eye, served upon bin a medical certifi- 
cate to the effeet that he had recovered 3; 
&, no counter-certificate having been 
received from him, they stopped pay- 
ment of compensation on Apr. 5, 1927. 
In a subsequent appheation by the 
workman to have a memoranduin of 
ugreement recorded, the arbitrator, 
on the application of the employers, 
mude a remit to a medical referee. 
On Feb. 2, 1928, the referee reported 
that the workman's condition was such 


that he was not. ** at present ” debarred 
from doing labouring work. ‘Tho 
arbitrator granted warrant to record 
the memorandum, but suspended com- 
pensation as from Apr. 5, 1927, until 
the further orders of the Ct.: - 
ITeld: tho arbitrator was not entitled, 
on the evidence before him, to suspend 
compensation as from Apr. 5, 1927, &, 
in view of the circumstances disclosed, 
the capacity of the workman = as 
between Apr. 5, 19297, & Feh. 2, 1928, 
should be inquired into by the 
urbitrator rather than by a further 
remit to the inedical referee.—M‘LEL- 
LAN 0 THORBURN & Son, [1929] S.C, 
(Ct. of Sess.) 34.--SCOT. 


3057a. 


3057b. 


3061a. —-—— 
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was not competent to the arbitrator, or, 
failing hin, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute, & that the only course open to the 
arbitrator was to end the compensation.- ~ 
WILsonsS & CLYDE CoaL Co. v. Burrows, 
[1929] A. C. 651; 98 1. J. P.O. 1513 141 
eT. 594; 457. 1. R. 615, U. LL. 

What amounts to ambiguity.]— 
KiVANS (IMICHARD) & Co., Lrp. v. GILBIE, 
No. 3541a, post. 


~ -——.]— AUSTIN v. PARTINGTON STEEL 
& IRON Co., Lrp., No. 3056b, ante. 








3057c. ——-- What amounts to.]—A medical referee 


certified that a workman was fit) for work 
as a stevedore, or at any other form of 
unskilled labour, but) that occasionally in 
actions where a particularly strong grip 
was necessary he would be working at. a small 
disadvantage as compared wilh his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 
the workman: Held: the certificate was 
unambiguous & there was no misdirection. 
MONTGOMERY v. GENEKAL STEAM NAVIGA- 
TION Oo., Jirp. (1929), 22 B. W. Cc. CL. 48, 
(A. 





8059. Add. Annolalions :—Consd. Somerville v. 


Barclay Curle (1925), 19 B. W. GC. C. 536 ; 
Penman v. Caprington & Auchlochan Col- 
lieries (1926), 19 B. W. ©. C. 604. Refd. 
Lafferty v. Darngavil Coal Co. (1926), 20 
B. W.C. C. 671; Catton 7. Ashwell & Nesbit, 
[1928] Ch. 484. Mentd. Akers v. L. & N. KH. 
iy. (1926), 20 B. W. GC. Cc. 195. 


3061. Add. Annotalion : —Retd. Lewis cv. Tredegar 


dron & Coal Co. (1929), 22 Bo W. CL. C. 268. 





-.| A miner was certified in 
Dec. 1925, as suflemmg from miner's 
nystagmus, & was paid compensation. In 
Aug. 1926, the employers stopped com- 
pensation after serving notice under Work- 
inen’s Compensation Act, 1925 («¢. S4), 5. 12, 
on the ground that the workman no longer 
suffered fron: the disease. A counter-notice 
having been served, the issue was referred 
by the registrar to the medical referee, who 
certified that the workman was totally 
incapacitated, but that such incapacity was 
due to other causes than nystagmus. On an 
application by the workman for an arbitration 
in Jan. 1929, evidence was tendered that 
nystagmus had once more become active, 
but the employers raised the preliminary 
objection that the medical referee’s certificate 
was conclusive ayainst the workman, «A 
destroyed the effect of the certifying surgeon’s 
certificate of Dec. 1925. The county ct. 
judge upheld the objection & made an order 
dismissing the application for arbitration. 
The workman appealed :—Held: the certili- 
cate of a medical referee being only con- 
clusive as to the matters therein certified, 
& miner’s nystagmus being a recurrent 
disease, the certificate was not of Itself a 
bar to the claim of the workman for com- 
pensation, & it was for the county ct. Judge 
to decide whether there had been in fact any 
recrudescence of the original disease. -- 
LEWIS v. TREDEGAR IRON & COAL Co. (1929), 
22 B. W. C. C. 268, C. A. 


3088. Add. Annotation :—Distd. Parker v. London 


Brick Co. & Forders (1927), 20 B. W. GC. C. 
573. 

3081. Add. Annotations :—As to (1) Apld. Dodd v. 
Oceanic Steam Navigation Co. (1928), 21 
B. W. C. ©. 118; Tempus Shipping Co. v. 
Trott (1029), 141 L. 9b. 19. Refd. Robinson 
v. Vickers-Armstrong (1929), 22 B. W. GC. C. 
171; Ruddy v. L. M. & S. Ry. (1929), 22 
BB. W.C. CO. 188 5 Mockbill «. Homer City 8.8. 
Owners (1929), 22 B. W. C. C. 260. As to 
(2) Refd. Lafferty v. Darngavil Coal Co. (1926) 
20 B. W. GC. GC. 67L. Generally, Refd. 
Howarth v. Smgleton (1926), 20 B. W. C. C. 
136. 


3086. Add. Annotation :—Consd. Parker v. London 
Brick Co. & Korders (1927), 20 B. W. GC. CG. 
573. 

3091. Add. Aanolation :—As to (1) Folld. Parker 
” London Brick Co. & Forders (1927), 20 
B.W.C. €. 573. 


| 3096. Add. cAnnolution: Distd. Parker o. London 


Brick Co. & Forders (1927), 20 Be. W. CL. C. 
DTS. 


3097. Add. Annolateon -— Folld. Parker v. London 
Brick Co. & Korders (1927), 20 B.W.C.C. 578. 


3098. Add. Annotation :---Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. GC. C. 
573. 

3098a. -;|- An infant) workman lost his left 
arm below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1926, the work- 
man signed a receipt for payments in the 
form ol an agreemnent. by which he agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
& when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24. that the weekly 
payments should continue during partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1925 Act. The employers objected to that 
agreement being recorded, on the ground that. 
the terms of the real agreement of Nov. 5, 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. judge ordered the document 
of Nov. 5 to be recorded as the agreement 
between the parties, & dismissed the request. 
for arbn.:—Held: a totally incapacitated 
workman in receipt of full compensation 
under an admission of hability was entitled, 
either to a recorded memorandum of agree- 
ment stating his rights in the terms of l*orm 
24, or, if the employers objected te that, he 
was entitled, on the question so raised, to 
apply in arbn. proceedings for the judge to 
grant an award in such terms; the document 
of Nov. 5 did not give the workman his full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
& an award should have been made having 
regard to the terms of ‘orm 24, & there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
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& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 


work.— PARKER v. LONDON Brick Oo. & 93189a. 


ForpErs, Lrp. (1927), 97 L. J. K. B. 42; 20 
. W. C. C. 578, C. A. 


3099. Add. Annotation :-—Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
578. 


3100. Add. Annotation :—-Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 

3129a. --—-- --—-.]—-Deceased, on leaving off work, 
remarked to a fireman that he had been hit 
by a fall of rock. He died the next day. 
The post mortem examination showed he was 
suffering from heart & other diseases, & 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
occurred :- -Held: the statement was in- 
admissible as evidence of an accident, & the 
finding, being one of fact, & there being no 
misdirection, could not be disturbed.— JONES 
v. CORY BROTHERS & Co., LID. (1926), 20 
Bb. W. ©. ©. 251, O. A. 

3129b. -- — -—--.]| — WOLSEY v. 
BrorTuHenrs, No. 3897, post. 

3140. Add. Annoiations : —Distd. Rees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C. 
287. Refd. Broome v. Minister of Labour 
(1926), 186 ].. 'T. 322, 

3140a. ——— ——.|--An infant workman lost a 
little finger while handling a machine. He 
was paid varying amounts of compensation 
for some months, & when this was stopped 
asked for an award. The county ct. judge 
wowed the employers to give evidence as 
to the scope of the workinan’s employment, 
& found as a fact that he was not employed 
to touch or handle any machinery :—Held : 
the employers were not estopped by previous 
payments of compensation from putting the 
true facts of the workman’s employment 
before the judge, & his finding thereon was 
purely a question of fact.—NOMERACSKY v 
CANTERBURY DRESSING Works (1928), 21 
B.W.C. C. 41, CO. A 


PETHICK 


Moody (1927), 21 B. W. C. C. 588 5 Woodroy 
v. Trawlers (White Sea) & Grimsby (1929) 
141 L. T. 676. 


.|—Where conflicting medica 
evidence was given, & the county ct. judg 
followed the view expressed by the medica 
assessor, who was sitting with him :—Held 
ie county ct. judge must form his owr 

inion on the facts as proved & then accept 
; vice given by the medical assessor as tc 
the scientific inference to be drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor his award could not stand.—Fox 
v. PRICE (1926), 20 B. W. CO. C. 160, OC. A. 








3165. Add. Annotation :—Apld. Fox v. Price (1926), 


20 B. W. C. C. 160. 


3169. Add. Annotation :—-Refd. Maxwell v. Keun, 


Lane, Bodley Head & Butler & Tanner, 
Maxwell v. Keun, Jonathan Cape & Butler 
& Tanner (1927), 441. L. BR. 100. 


8172a. -——- Pending arbitration— Application for 


leave to issue executionjfor sda — LEWIS 
®. DOBSON STEAM FisHing Co., Lrp. (1929), 
73 Sol. Jo. 483. 


3184a. —— .J—A workman, whose right arn was 


injured, was for some time paid compensa- 
tion on the basis of total incapacity. The 
employers then applied for a review on the 
ground that he had partially recovered. At 
the hearing the workman was not called, 
but the county ct. judge examined his arm. 
The only evidence given was that of two 
doctors, one called by each side, who agreed 
that the workman was suffering from a 40 per 
cent. incapacity. The judge made an award 
diminishing the compensation payable, in 
which he said that he was unable to find on 
the cvidence that the workman was either 
an ‘odd lot”? or came within Workmen’s 
(‘ompensation Act, 1925 (c. 84), 5. 9 (4). 
The workman appealed on the ground that 
no sufficient evidence had been given that 
he had regained sufficient capacity to work 
to take him out of the category of ‘“ odd 
lot,” & that, therefore, the onus was upon 
the employers of proving that there was in 
fact work available at which the man could 
earn wages which onus had not been dis- 


~ Add. Adnolations :--Refd. 
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3101 i. Jurisdiction of court of dis- 
trict where accident happened -— Accident 
in Irclund—-limployer resident in Kng- 
land.|] —SUANLON v. HARTLEPOOL 
ee ae 8 = Cv., Lip. (No. 1), [1929] 


PART XIV. SECT. 11, SUB-SECT. 3. 


sy. Statement of claiin—Action under 
Workmen’s Compensation Act, R. S. S., 
1920 (ec. 210)—Date o accident. }-—LiEB 
v. TDracon, {1927] Dp. L. R. 332; 
1027] 2 W. W. R173 ; 


21 Sask. L. R. 
85.—CAN 


PART XIV. SECT. 11, SUB-SECT. 5. 


sz. Joint commitlec—Considcration of 
ertrancous matters on hearing of appli ica- 
tion—KHffect of.)—Workmen'’s Come 
pensation (Broken Hill) Act, Sched., 

Part. IL., provides that awards of com- 
pensation shall be nade by the joint 
committee to a mine-worker, whom the 
medical authority has cortified to be 


Delahunt = ¢. 


suffering from pneumaconiosis &/or 
tuberculosis to such a degree that he 
Should not be re-engaged. Upon an 
application for compensation by a 
mine-worker, whom the medical 
authority had certified to be suffering 
from pneumaconiosis & tuberculosis 
to the degreo mentioned in the schedule, 
the joint committee, refused to make 
un award upon the ground, amongst 
others, that the wmine-worker had 
received compensation in respect of his 
disablement through lead poisoning 
under Workmen’s Compensat on Act, 
1916 :—Held: the receipt. of com- 
peneao™, by a mine-worker under 
yorkmen’s Compensation Act, 1916, 
was a matter outside the ambit of the 
Jurisdiction of the joint committec, & 
the action of the joint committoe in 
taking into consideration extraneous 
matters which wero outaide its juris- 
diction, amounted in law to a failure 
{o hear & determine the a picee on 
& a writ of mandamus sho issue.—~ 
Re ATKINSON, Ex Dp. an. a ae 28 
ie Ne 45N.8 W.N. 


charged :—Held : 


taking into consideration 


PART XIV. ane SUB-SECT. 6.—- 


sa. Power to refuse application “ with- 
out prejudice.”’}—Where a circuit ct. 
judge ordered an application to be 
*‘ refused without prejudice ”’ :—Held ; 
the refusal of compensation was final, 
& as the refusal could not be treated as 
gree cg a & recite sdeo uaa ae 
0 © application, u ad no 
jurisdiction to eon bt beh second 
epplicalion. —DELAHUNT 2.  sOODY, 

28) I. R. 208.—IR. 


sb. Power to grant decree for expenses 
in name of agent-disburser. }—LHeld: 
although Workmen’s Compensation 
Act, 1925, did not in terms authorise 
the sheriff, sitting as arbitrator, to 
allow decrees for expenses to go out in 
the name of the agent-disburser, such 
B power, not belug expressly excluded, 
was to be inferred, there being no 
reason, on grounds of equi or 
expodiency, for refusing to the shoriff, 
as @ statutory ey beater Je Ami 
which he possessed in 
judicial Cae Coie ev «9 crpeactih 
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the judge’s power to use his own knowledge 
of the local labour conditions, there was 
evidence to support the finding & no mis- 
direction.—_GLADSTONE SPINNING Co. 1. 
NANGLE (1928), 98 L. J. K. B. 161; 140 
L. T. 171; 21 B. W. GC. CG. 304, CL A. 

3188. Add. Annotation :—As to (1) Folld. Cauldon 
aoe v. Johnson (1926), 20 B. W. C. G. 

3192a. CAULDON POTTERIES, 
LTD. v. JOHNSON, No. 3821a, post. 

3208. Add. Annotation :—Distd. Parker v. London 
a Co. & Forders (1927), 20 B. W. CG. C. 

3224. Add. Annotation: Consd. Mvans +. Kbbw 
Vale Steel Lron & Coal Co. (1929), 22 B. W. 
C. CO. 274, 

3226a. »}—Where a workman injured his left 
hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probability of any :—Jleld: 
the evidence supported the findings, & there 
was no misdirection.— WAGSTAFF v. Gurra 
PrercnA Co. (1927), 20 B. W. C. ©. 430, OC. A, 


3226b. ——---.] --A workman earned £9 9s. a week as 
a stone contractor under a contract at a fixed 
price, upon which he himself worked, & also 
employed others. While so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
which had been given as to the inability of 
the workman to do the full work of a con- 
tractor, & refused compensation :-~Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.— JONES »v. GARFORTH COL- 
rie a Lrp. (1926), 20 B. W. GC. C. 109, 
A. 
Annotation :—Refd. Dodd v. Oceanic Steam Navigation Co, 
(1928), 21 B. W. C. C. 118. 
3226c. -——--—-.|—In July a seainan caught his left 
hand in the cogs of a windlass, & in Aug. had 
the little finger amputated. He was paid 
compensation until Dec. He claimed com- 
pensation as for total Incapacity, with a 
declaration of liability. ‘he county ct. judge 
made an award in favour of the employers :—- 
Held: there was abundant evidence to sup- 
port the award.—-BARRY v. PORTITLEVIEN 
SHip OWNERS (1928), 21 B. W.C. CGC. 279.0. A. 


3227a. ——.]~-A workman suffered an injury to 
his finger by an accident arising out of & in 
the course of his employment, with the 





ad te 
e 











MERLKE IRON Co., LTp., [1929] S. C. reasonable measures to promote the 

Ss recovery of capucity. 
having suspended payment of com- 
rcnsation as from Sept. 13, 1926 :-— ment. The pit in which he was 
v eld: the continuance of ineapacity, 
* pot being duc to any unreasonable 
conduct on the workman’s part or to 


(Ct. of Sess.) 182.—SCOT. 
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3215 i. --—— ———.]—MOORR 
NIMMO, [1929] S. C. (Ct. of Sess.) 607.—- 
SCOT. 


The arbitrator 


result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted by the 
workman. medical evidence was given on his 
behalt that his grip was weakened, that the 
muscles were still tender, & that he was still 
partially incapacitated. The doctor called 
on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, & 
made a declaration of liability only :— 
Held: there was no evidence to support the 
finding, & the case must. be remitted for 
compensation to be assessed.—-BuckK  v. 
DENNING (1926), 19 B. W. C. C. 888, O. A. 


3228. Add. Annotations :—-As io (2) Consd. Wil 


liams v. Tredegar Iron & Coal Co. (1927), 
96 1. 0. K. B. 722; Bevan v. Nixon's Naviga- 
tuon Co. (1928), 139 1. Tk. 617: Tannoch v. 
Brownteside Coal Co., [t9egt A. C. 642. 
Apld. Stevens ¢. Birmingham Corpn. (1929), 
22 2B. W. ©. C. 811. Generally, Refd. Lewis 
® Cuest, Keen & Netticfolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 06 1. J. K. B. 664. 


3230. Add. Annotations :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. 'L. 647. 


3232. Add. Annotations :—-Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 J. J. K. 3B. 661. Refd. Cushion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. C. 454; Bevan v. Nixon’s Navigation Co. 
(1928), 189 L. T, 647. 


3235a. ——- —-- .J—The amount. of the average 


weekly earnings of a workman before accident 
was 50s. After the accident he returned to 
lighter work, but was paid at. exactly the 
same rate as before the accident. — We, how- 
ever, only earned an average weekly amount 
of 37s. &d., owing to slackness of trade. He 
brought a claim for compensation at. the rate 
of 6s. 2d.a week, being one-half the difference 
between his pre-accident & post-accident 
earnings. The county ct. judge made a 
declaration of liability only on the ground 
that he found no loss of carning capacity 


as oa pump engineman at wages higher 
than he had carned as a drawer, & 
compensation was suspended by agree. 


employed us a& pulp  cupinerman 
having been closed, the workman was 
thrown out of employment. He was 
unfit, owmpe to his injury, for his 
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8228 ili. -}—A workinan wus 
awarded compensation in respect of 
total incapacity in Feb. 1925. On 
May 13, 1926, he became fit for light 
work. He made ciforts to obtain such 
work, but, owing to abnormal economic 
conditions, he was unable to do so. 
It he had obtained light work the effects 
of his injury would have worn off, & 
he would have recovered full capacity 
by Sept. 13, 1926. Owing, however, 
to his failure to obtain light work he 
was still paste incapacitated at the 
latter date. Apart from this failure 
to obtain work, ‘his condition was not 
due to any failure on his part to take 





the intervention of any new cause 
apart frum economic civcumstances, 
was still attabutable to the original 
aceldent; &, accordingly, that the 
arbitrator was not entitled to suspend 
payment of compensation. —KENNEDY 
». Srorrs [non Co., [1929] 8. C. (Ct. 
of Sess.) 29.-- SCOT. 


PART XIV. SECT. 12, SUB-SECT. 4. 


3235 i. Whether incapacity unithin 
the Acts—Slack ness of work.) -A work- 
man, omployed as a drawer in @ inine, 
who had been ingured, was paid com- 

mgation tlt as fur total, & later as 

or partial, incapacity. He thon 
obtained work with the same employers 
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former work as a drawer, but he was 
fit for various jobs, including that of 
pump engineman, ut wluech he could 
carn his former ware. He was unable 
to find work owmgp to the state of the 
soal mining mdustry & not owing to 
his injury. The arbitrator having 
ended compensation in the meantime 
as at the date when the workman 
Obtained work as w pump engine- 
man t--//eld: as the workwan was 
fit for work at which he could carn 
aus high wages as he had carned as u 
drawer, he was hot cutitled to come 
pensation. —LNVBERARITY v. WDINBURGH 
CoLLirkiks, Lrp., 1929] Ss. C. (Ct. of 
Sess.) 338.—SCOT. 
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due to the accident since the return to work. 
The workman appealed :—Held: the loss 
of earnings after the accident being entirely 
due to labour conditions & not to the fact 
that the workman was injured, the decision 
of the county ct. Judge was right.- --LYON 1. 
TAYLOR Bros. (1928), 21 B. W. C. C. 415, 
C. A. 

3238. Add. Annotation :—As to (1) Refd. Lewis 
v. Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664. 


3239. Add. Citations :-—96 L. J. K. B. 295; 136 

L. T. 427; 19 B. W. C. C. 475. 
Add. Annotation :—Refd. Lewis v. Guest, 
Keen & Nettiefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. 

3239a. -- - -.]-—-A miner who, in Apr. 1926, 
had the symptoms of nystagmus, on Apr. 30 
went on strike until Dec. 2. On July 18, 
he obtained a certificate that he was dis- 
abled by the disease as from June 14. The 
county ct. judge held, although totally in- 
capacitated from June 14, the workman 
would not, in any case, have been at work 
owing to the strike, & refused compensation : 
-—Held: if » workinan was totally incapaci- 
tated by an accident, it was immaterial that 
he might also have been prevented from 
earning money by some other cause. 
WILLIAMS uv. CWMAMAN CoAL Co., LTD. 
(1927), 20 B. W. C. C. 476, C. A. 

3240. Add. Annotation :---Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

3241. Add. Annotation :---Refd. Lewis v. Guest, 
Keen & Nettlefulds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
il. J. K. 3B. 664. 

3243a. ---— Cesser of work obtained in Heu of 
compensation.]---When a workman, partially 
incapacitated by an accident during the 
course of his employment, obtains work in 
lieu of compensation, the cesser of that work 
cntitles him to an award, even in cases where 
the cesser is due to the state of the labour 
market & would have resulted in his being 
unemployed in any event.—LEwIs v. GUEST, 
Kren & NETTLEFOLDS, LYD., WATKINS v. 
SAME, TUCKER v. SAME, INGRAM v. CRAWSHAY 
BRoTHERS, [1928] 1 K. B. 20; 96 L. J. K. B. 
664 5; 137 L. T. 386; 43 T. L. R.436; 71 Sol. 
Jo. 388 ; 20 B. W. C. C. 359, C. A. 

ATOR: -—Apld, Williams ». Cwmaman Coal Co. (1927), 

W C. 47060; Layon v. Taylor Bros, (1928), 21 
i. W. C, “ 415 Refd. Cushion rv. ‘Tredegar lron & 
Coal Co. (1927), 20 B. W. C. C. 454; Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

3243b. --—.]—-A coal miner, who had worked 
for many years underground, became, by 
reason of an attack of nystagmus, only able 
to do surface work at a lower wage. This 
work was unavailable. owing to the state of 
the labour markct, though the workman, 
but for the nystagmus, would probably have 
been able to obtain employment under- 
ground :—feld: the effect of Workmen’s 

Jompensation Act, 1928 (c. 43), s. 16, which 
was re-enacted as Workmen's Compensation 
Act, 1925 (c. 84), 8s. 9 (4), was necessarily 
to exclude the idea that the words “‘ able to 
earn’’ in Workmen’s Compensation Act, 
1906 (c. 58), Sched. I., applied to any cir- 








cumstances not personal to the workman 
himself. It dealt| expressly with the case 
of the man who could not find work, & it set 
the criterion whether the failure to find work 
was due wholly or mainly to the accident, but 
failure to find work due solcly to the state of 
the labour market was expressly excluded by 
the sect., & it was impossible to say that 
Cardiff Corpn. v. Hall, No. 3284, post, when 
applied to a case after the passing of 1923 
Act, was wrong.—BEVAN v. NIXON’S NAVIGA- 
TION Co., Lrp., [1929] A. C. 44; 139 L. T. 
647; 447. L. R. 805; 21 B. W. C. C. 237, 
H. L. 


Annolations :—-Apld. Lyon v. Taylor Bros. (1928), 21 B. W. 
C. C. 415. Expld. Tannoch rv. Brownieside Coal Co., 
[1929] A. CG. 642. Distd. Kvans vw. Ebbw Vale Steel, Lron 
& Coal Co. (1929), 22 B. W. Ga G. 274. vonst. Statham 
vr. Oxcroft Colliery Co. (1929), 22 B. W. C. C. 330. Refd. 
Gladstone Spinning Co. v. Nangle (1928), 98 Li. J. K. 3B. 
yoke ; Wemyss Cual Co. v. Walker (1929), 22 BL. W. C. C. 


3247a. - A blacksmith was injured while at 
work by a splinter of iron entering an eye, 
& impairing its vision by one-half. Lle 
returned to work for a short period, but. did 
not do overtime, & threw up the work on 
the ground that it} was unsuitable. We was 
nervous of losing the sight of the other eye. 
The employers called medical evidence that 
he was fully able to do his work. The county 
ct. judge made an award in favour of the 
workman on the basis of partial incapacity. 
The employers appealed :- J/eld: there was 
evidence to support the finding & no mis- 
direction.-- CoLQuitT v. UNITED STEEL Co., 
Tirp. (1928), 21 B. W. C. C. 409, C. A. 

3251a. --—~— -|-~A workman lost an eye in 
the course of his employment. He refused 
to follow medical advice & wear a glass cye, 
but brooded over his accident, & got into a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity & 
was directly due to the accident :— Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.—- LODSON v. STAR PAPER MILLS, 
Lrp. (1927), 20 B. W. C. ©. 265, C. A. 


| 3261. Add. Annotation :—Consd. Bevan v. Nixon's 
Navigation Co. (1928), 189 J. T. 647, 

3264. Add. Annotation: —-Consd. St Series MY 

Oxcroft Colliery Co. (1929). 22 B. W. GC. C. 











330. 
3269a. —— - ae ae collier suffered a succession 
of accidents, but was given work with partial 


compensation until, in 1921, he left the 
colliery & became a club steward at higher 
wages. In 1922 he was yvranted a declara- 
tion of liability against the colliery co. In 
1928 he was dismissed from his position of 
club steward & failed at three clubs where 
there were vacancies to obtain the position 
of a club steward. He claimed that he was 
unfit to work as a collier at the coal face, & 
his old employers refused to employ him 
otherwise. He therefore made a claim for 
compensation against his old employers in 
the form of a review of the declaration of 
liability. The county ct. judge made an 
award in his favour of 7s. 6d. a week on the 
grounds that, although he could do surface 
work, he was unable to work at the coal face, 
& that the job of a club steward was not a 
well-known branch of the labour market, & 
should therefore be disregarded :—Held: 
there was no evidence on which the county 


3269b. 


3274a, - —- 
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cet. judge could find that the work of a club 
steward was exceptional: it was a well- 
known class of employment. in whieh the man 
was capable of working. The case must. be 
remitted for archearing, taking this fact into 
consideration.—STATHAM v. Oxcrorr Co1- 
LIERY Co., Lrp. (No. 2) (1929), 22 B. W. GC. GC. 
330, C. A. 

After retirement.|—A workman lost: 
the use of an eye by accident & wore a shade 
over it in consequence. Jaabihty being 
admitted he received full compensation until 
he was able to do his ordinary work again. 
An agreement was recorded whereby the 
employers undertook to provide the workman 
with employment, & admitted their lialnlty 
to pay compensation ‘cas & when their 
liability shall arise.” The workman continued 
doing his work without compensation until 
having reached the age of sixty-six he was 
compulsorily retired under lis employers’ 
superannuation scheme, but at the same time 
became entitled thereunder to a pension of 
10s. per week. After his retirement. the 
workman filed a request. for arbitration, claim, 
ing to be entitled to be paid tull compensation 
as froin the date of bis returement. lle gave 
evidence that he had tried to obtain work 
since his retirement but) had failed. The 
county ct. Judge held that) although the 
workman was physically capable of perform- 
ing his old work with his old employers, his 
age & the loss of the eye prevented him gettmeg 
fresh work in the labour market. Tle made 
an award in his favour of LOs. a week. He 
found the workman’s average weekly carn- 
ings before the accident to be £3 Ss. & his 
post-accident carnmines £2 28. The — first 
figure included payment tor overtime & the 
second did not. Furthermore there had been 
a fall in the rate of waves since the accident. 
The employers appealed on the grounds that 
the workman was not incapacitated, & that, 
if he was, compensation had been calculated 
on the wrong basis, because the judge had not 
taken into consideration the question of ov er- 
time & fallin the rate of wages :-— deld: there 
was evidence on which the county ct. yudee 
could find that the workman was partially mn- 
capacitated, but, in arriving at the amount 
of compensation payable he had not) taken 
into account. the high rate of pre-accident 
wages & overtime. Also the question of 
pension must be considered. STEVENS ?. 
BIRMINGHAM Corpn, (1920), 22 BK. W. C. ©. 
311, CU. A. 








.|—A workinan, whose left cye 
was defective, suffered, in 1919, an Injury to 
his right eye while working as a muner, for 
which compensation was received until thi 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was given surface work on the 
screens, & was paid compensation for partial 
incapacity. He Icft this work at the com- 
mencement of the stoppage due to a dispute 
in the coal trade in 1926, but was not re- 
employed at the conclusion of the stoppage, 1 
Dec. 1926. In Feb. 1927, the workman 
applied to have his compensation increased. 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for him by his employers. 
The county ct. judge held resps. were not 
liable to pay compensation as claimed on 
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3275a. —- 


3282. .leled. Larolation s: 


3283. Add. Annotation :—Refd. 


3283a. Accident to infant 


3284. Add. 


Cases 3269a—3284. 


the grounds sect out in their particulars. 
The particulars referred to in resps.’ answer 
contained the allegation that the workman 
was not incapacitated from doing ordinary 
surface work :—-//eld: the award must be 
taken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, & there was 
evidence to support such a finding.— CUSHION 
v. TREDEGAR LRon & CoA Co., Lrp. (1927), 
20 B. W. GC. GC. 454, CG. A. 

.} —A miner, in 1916, lost his right 
eye by accident, & received compensation. 
He subsequently returned to work at the 
face, but in Junc, 1924, had another accident 
through which his left eye was injured, & 
he was paid compensation. In Mar. 1925, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July 1, 1925, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
that) he was afraid to work below ground 
again, & the county cet. Judge held work at 
the coal face was not suitable, & the man’s 
refusal to do it was reasonable :— /leld : the 
ease must go back for the judge to decide 
Whether the unsuitability of the work 
resulted from the first accidcnt or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident.—ASTON CoaL Co., Lp. v. 
STANCIL (1926), 20 B. W. C. C. 198, C. A. 

- Consd. vans vr. Hbbw 
Vale Steel, Tron & Coal Co. (1929), 22 B. W. 
are Gammel’ ig 

Lewis v. Guests 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1027), 


Inability to do work of 
employer on becoming adult.|---An oinfsnt 
employed by a railway eo. lost his left foot 
moan accident while at work. [le was fitted 
Withan artificial foot & given suitable employ- 
ment ountal he came of age. Elis ciiployers, 
being then unable to find him work in an 
adult ewrade, dismassed iim. Phe workman 
Glammed compensation as oa totally  in- 
capacitated adult worker, but the employers 
refused to pay except on the basis of partial 
Incapacity. Phe county ct. judge held that 
the workman was not entitled to be treated 
astotally meapacitated either as an“ odd lot. ”’ 
or under Workmen’s Compensation Act. 1925 
(co St),8. 9 (1). Lhe workman appealed: - 
Held: there was evidence to support the 
finding & no misdirection. BARNES 7. 
Lonpon & Nort KASTERN Ry. Co. (1929), 
22 1. W.. O. 205, OC. A. 


Annotations :-——Consd, Hamilton v. 
Shelton Tron, Steel & Coal Co., Leigh v. 
Same, Timmis v. Same (1926), 186 I. TP. 427 ; 
Lewis v. Guest, Keen & Nettlefolds, Watkins 
v. Saine, Tucker v. Same, Ingram v. Crawshay 
(1027), 96 L. J. K. B. 664; RKhodes v. Digby 
jolliery Co., [1927] 1 K. B. 152. Apprvd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. fT. 617. Consd. Gladstone Spinning Co. 
yp. Nangle (1928), 08 I. J. AK. B. 161; Barnes 
re i. & N. KE. Ry. Co. (1929), 22 B. W. CL. C. 
205; Kvans v. Kbbw Vale Steel, lron & 
Coal Co., Lid. (1929), 22 B. W. C. C. 274. 
Apld. Wemyss Coal Co., Ltd. v. Walker 


Cases 3284—3815a. ENGLISH AND EmMpiIrE Digest SUPPLEMENT. 


(1929), 22 B. W. C. C. 366. Refd. Cushion 
v. Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. ©. 454; Tannoch v. Brownieside Coal Co., 
[1929) A. C. 612; Statham v. Oxcroft 
Colliery Co. (1929), 22 B. W. C. C. 330. 


3286. Add. Annotation :—Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. TT. 647. 


3287. Add. Annotalion :-—Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 


3289a. Unable to find former employment.] 
—-A miner who had lost the sight of his 
Yizht eye in an accident. recovered sufficiently 
to be fit to resume his old work. Although 
he had taken all reasonable steps to obtain 
work as 4 miner or quarryman, be 
failed to obtain any. The sheritl-substitute 
found that the workinan’s failure to obtain 
employment was mainly a consequence of 
the injury & treated his incapacity as total 
under sect. 9 (1). On appeal to the First: 
Division of the Ct. of Session the decision 
of the sheriff-substitute was reversed on the 
ground that seet. 9 (1) did not apply to a 
case Where the workman had recovered 
sufficiently to be fit for his former employ- 
ment. The workman appealed to the Louse 
of Lords :- Held: the words ‘ employment 
of a certain kind,” in sect. 9 (4) are applicable 
although the caployment which the workman 
is fit for & is attempting to obtain is 
his pre-accident. employment.— 'TANNOCH @. 
BROWNILESIDE CoAL Co., [1P29} A. CL 642; 
VS lJ. P.C. 156; 141. 7. 599; 45 1. 1. R. 
599; 73 Sol. Jo. 490; 22 B. W. GC. CGC. 383, 
He. da. 

3290a. --—.]- In May, 192%, a miner suffered a 
permanent injury by aceident. to his left 
foot & was paid compensation. In May, 
1921, he was piven by his employers light 
cInployment as a signalman, together with 
compensation for partial incapacity, & he 
continued to do the work satisfactorily until 
the general stoppage in 1926. His services 
were then dispensed with, & he was unable 
to obtain employment elsewhere. At the 
hearing it was proved that the workman 
could not do work which involved activity 
of the feet. The sheriff-substitute found. 
that, the workman was fit only for a special 
& limited class of work which he would have 
no chance of obtaining in the competitive 
Jabour market, & awarded him compensation 
for total incapacity. On appeal this decision 
was affirmed by the First Division of the Ct. 
of Session. The employers again appealed : 
- Held: there was ample evidence to support 
the finding of the arbitrator.—WzEMyYss 
CoaAL Co., Lp. vo. WALKER (1929), 22 B. W. 
C. C. 3866, He L. 


32895. Add. Annotation :—Consd. Lewis v. Guest. 
Keen & Nettlefolds, Watkins v. Same. 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 


3295a. —— -J—In 1911, a workman lost his 
right arm as a result of an accident. From 
1913 to 1922 his employers engaged him on 
light work. In 1922 it} was agreed that he 
should in the future be paid 7s. 6d. a week 
colnpensation in respect of the estimated 
difference between what he could earn at 
light work & what he would have been earn- 
ing if he had not been injured. After 1924 
he was given the work of record-keeping. On 





3315a. 


Dec. 24, 1927, he was discharged, the works 
being closed on account of trade difficulties. 
On Jan. 9, 1928, after sixteen days, he was 
re-engaged on light work on the terms of 
the 1922 agreement. The workman received 
unemployment benefit for the period he was 
unemployed & also the weekly compensa- 
tion of 7s. 6d., & did not try to obtain other 
employment. On May 13, 1928, he filed an 
application for arbitration, claiming an 
increase of compensation during the period 
he was unemployed on the basis of total 
incapacity. It was agreed that the amount 
recoverable in these proceedings, if successful, 
was 55s., being two sums of 35s. a week less 
the two payments of 7s. 6d. The arbitra- 
tion was begun in Aug. 1928, & continued 
in Oct. In his evidence the workman said 
that he was “ a storekceper plus messenger,”’ 
& that he could act as a watchmnan-gate- 
keeper. <At the hearing in Oct. the county 
ct. judge intimated that he was prepared to 
accept the argument put forward on behalf 
of the workman that he was an ‘“ odd lot,”’ 
but again adjourned the case to Feb. 1929, 
for further consideration. In Ifeb., after 
hearing further argument, the county ct. 
judge found that the workman was partially 
incapacitated, that there were classes of 
employment in which he could earn his 
pre-accident wages, & that 7s. 6d. was 
suflicient compensation during the two weeks 
in question. The workman appealed :— 
fleld: the findings of the county ct. judge 
amounted to a finding of fact that the work- 
man was not an ‘ odd lot,” & there was 
evidence to support such a finding & no mis- 
direction.—EKVANS v. KBBW VALI STEEL, 
TRON & CoAL Co., Lrp. (1929), 22 B. W. 
C. ©. 274, C. A. 


3302. Add. Annotation :—Refd. Bevan v. Nixon’s 


Navigation Co. (1928), 1389 L. T. 647. 


3305. Add. Annotations :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
1. J. K. B. 664; Bairmes v. L. & N. EB. Ry. Co. 
(1929), 22 B. W. ©. C. 205; Hvans v. Ebbw 
Vale Steel, Iron & Coal Co. (1929), 22 B. W. 
©. C. 274. Refd. Cushion v. Tredegar lron 
& Coal Co. (1927), 20 B. W. C. C, 454. 


.|—A workman was employed as a 
seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
& he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, & his share of the profits being £21. 
Ile next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 6, 1926, 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
& what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 5s., & awarded him 
7s. Od. a week compensation :—Held : 
(1) there was no evidence that the workman 
suffered any loss of earnings by reason of his 
injury, & no evidence to support the award ; 
(2) the workman had not discharged the onus 
of showing a reasonable probability that 
incapacity would ensue in the future, & 





3359a. 


3359b. —— 


38598c. 


3359d. 
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was not entitled to a declaration of liability. 


McLrop v. BLAcK (1927), 20 B. W. CG. ©. | 


530, O. A. 


8825. Add. Annotation :--- As to (1) Consd. Gardner | 


v. Vickers (1928), 44 T. I. R. 563. 


3329. Add. Annotation :—Generally, Refd. Gardner | 


v. Vickers (1928), 44 T. L. R. 


8341. Add. Citations :-~[1927] A. C. 126; 96 
L. J. K. B. 284; 1386 L. T. 258; 19 B. W. 
C. O. 416. 
Add Annotation :—-Refd. Curran v. Kays, 


{1928] 2 K. B. 469. 


3354, Add. Annolalion :-—As lo (1) Refd. Nugent 


Eo onnonaesly Collieries (L020), 141 1. ‘PR. 
619. 


3355. Add. Annotations:—Consd.Welsh Navigation 


Steam Coal Co. v. Evans, [1927] A. C. 8834; 
Nugent v. Londonderry Colliertes (1029), 
141 L. T. 619. 


8357. Add. Annotations :—Consd. Campbell v. Port- 


land Colliery Co. (1926), 19 B. W. C. ©. 591 ; 
Shotts lron Co. v. Curran, [19209] A. ©. 409. 


-.J-- Where a@ workinan who had 
been kied by an accident arisiug out of & 
in the course of his employment left his 
mother & several brothers & sisters under the 
ave of fifteen partially dependent. on his 
earnings :- Held: the brothers & sisters 
were entitled to the children’s allowance. 
Suorrs IRON Co. v. CURKAN, [1929) A. C 
400; 98 1. J. P.O. 7835 1411. T. 655° 1? 
T. LR. 251; 22B.W. 0. C21, Od. 


Brother under fifteen.! --Srorrs 
Co. v. CURRAN, No. 8050a, aile. 


How calculated—Period of calculation - 
Posthumous child.|—A workman having been 
killed by accident arising out of his employ- 
ment, his widow claimed compensation for 
herself & her posthumous child born some 
ten weeks after the workman’s death. The 
employers paid a sum of money into ct. in 
respect of the child’s allowance based on 
15 per cent. of £2 a week for 780 weeks 
or fifteen years:-—Held: the child) was 
entitled to a sum calculated by taking 15 
per cent. of £2 a week over a period from 
the death of the workman to the date when 
the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen ycars.—ATHEY v. 
PICKERINGS, Lrp. (1926), 96 L. J. K. B. 
2503; 1386 L. T. 5385; sub nom. Ite ATHEY, 
PICKERINGS, LTD.’s APPLICATION, 20 B. W. 
C. C. 215, C. A. 


Amount of lump sum.|—A workman 
died as the result of an accident, having 
previously received from his employers 
£65 5s. 5d. in weekly payments as compensa- 
tion. On his death his employers paid into 














Cases 3315a—33873. 


| ct. £584 14s. 7d., made up of £234 14s. 


1.¢., £300 less £65 5s. 5d., for the lump sum 
payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 
limited in any way, was calculated to be 
£617 14s. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 
payment out of part of the amount :—Held: 

(1) the amount paid into ct. by the employers 

was insufficient, & the dependants were 

entitled to the full £600, since if the lump sum 
calculated under Workmen’s Compensation 

Act, 1925 (c. 84), 8. 8 (2), was reduced below 

£300, then, if the figures warranted it, the 

children’s allowance under sect. 8 (3) might 
exceed £300, provided that the lump sum & 
the children’s allowance together did not 
exceed £600 ; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in, 
because, although she might have approbated 
the order on her own behalf, she had repro- 
bated 1t in the interests of her children. 

(3) Semble: a request for arbn., & not an 

appeal, was the proper procedure for the 

widow. MALCOLM v. BARBER, WALKER & 

Co., Lirp. (1927), 137 L. T. 470; 20 B. W. 

OC. ©. 516, C. A. 

| 8858e. - One child over fifteen partially de- 

pendent.|} -A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dependent, & also 
one daughter over fifteen partially dependent. 
The county ct. judge held the presence of 
the daughter over fifteen, & only partially 
dependent, required him to calculate the 
Children’s allowance on the basis of partial 
dependency :—Held: the children’s allow- 
ance must be calculated on the basis of their 
bemg wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to be only partially dependent, 
did not. affect the calculation.--GREEN  v. 
Premink GLYNRHONWY SLATE Co., Isrp., 
P1928) 1 KK. B. 661; 97 L. J. WK. B. 82; 138 
1. 'T. 90; 20 B. W. C. C. 568, C. A. 

3364. Add. Annotalion :—-Consd. Lewis v. CGucst, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 

967.5. 

| 3366. Add. Annotations :—Consd. Lewis v. Guest, 

| Keen & Nettlefolds, Watkins v. Same, 

| Tucker v. Same, Ingram v. Crawshay (1927), 

96 L..J.K.B. 664. Refd. Bevan v. Nixon’s 

| Navigation Co. (1928), 139 L. T. 647 3; Barber, 

| Walker & Co. v. Flint (1928), 98 L. J. K. B. 

! 

| 


Si. 
3371la. —- — -——.]- STEVENS — ¢. 
CoRPN., No. 3200b, anle. 
3373. Add. Annotations :—Consd. 


Bin MINGHAM. 


Hlamilton  ?. 
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C. (b). 








3349 ii. ]—-Applts., being 
the father, nother, brothers, & sisters 
of deccased, claimed compcensution 
under) Workers’ Compensation Act, 
1912-1924, on the ground thal, they 
Were partially dependent on deceased. 
Applts.& deceased had resided together, 

© deceased, who was an infant, had 
been in receipt of a wage of 12s. 6d. per 
week at the time of his death, which, 
or most of which, he was in the habit 
of contributing towards the expenses 


of the household of wluch he was a 
member. The magistrate found that 
the cost of the heep of deceased came 
{yo more than the amount which he paid 
into the family & that wa were not 
dependent on hime: //eld + the magix- 
trate was entitled to find that applts. 
were not dependent on deeeased. - 
KpMONDSTONE ¢. GREAVES (1926), 29 
W. ALL. 2. 83. AUS. 


li, ——- Jneupardy of wage-earning 
Sather — Teesult of son's accident.) — 
A workinan who was killed by an 
accident arising out of his cmploy- 


9R7 


ment, left his mothe: & sister partially 
dependent upon his carmings. His 
father, & wage-oarner & not dependent, 
was totally capacitated by the news 
of dim son's death. The arbitrator 
took the Joss of the father’s carnings 
Into consideration in assessing the 
lnp sum paveble to the dependants. 
Tho employers appealed :—-/Held : the 
loss of the father’s  wage-carning 
capacity was irrelevant to the axssess- 
ment of the compensation.- Swan . 
Co_rnkss LRon Co., LTD. (1928), 21 
LB, Ww. C; Cc. 567.—SCOT 
o. Revad., 19 B. W. C0. O. 461. 


Cases 3373—34983a. 


Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
v. Crawshay (1927), 96 L. J. IK. B. 664. Refd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. 'T. 647. 

3389. Add. Annotation :-—Refd. Stevens v. Bir- 
mningham Corpn. (1929), 22 B.W.C. C. 311. 


3390. Add. Annotation :—Refd. Colquitt o. United 
Stecl Co. (1928), 21 B. W. CC. C. 409. 

3399. Add. Annotations :---Consd. Nixon v. A.-G. 
(1029), 46 TI. I. R. 31. Refd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. Mentd. Wigg ». A.-G. for Irish 
I’ree State, [1927] A. C. 674. 

3420. Add. Annotation :—Distd. McGee v. 
Wm. & Co. (1929), 110 1. T. 546. 
3423a. Payments received under part-time agency 
agreement.|——A workman was employed as a 
fitter by a firm of engineers, & at the same 
time was acting under an agreement with a 
benefit. society as their part-time agent. 
Under this agreement he agreed to obey the 
orders of the society & perform all his dutics 
In accordance with official instructions. 
Ile was to be paid a weekly salary calculated 
ona percentage basis. ‘The workman suffered 
an accident in the course of his employment 
as a fitter. The county ct. judge, in order 
to compute his average weekly earnings, 
added together the weekly payments received 
from both sources. The employers appealed 
on the ground that the relationship between 
the society & the workman was that of 
principal & agent, & not master & servant, 
& that his payments under the agreement 
should not be taken into account :—Held: 
the judge had rightly construed the agreement 
as establishing the relationship of master & 
servant between the society & the workman. 
—RoBERtTs vy. GARDNER (WILLIAM) & SONS 

(1928), 21 B. W. CO. C. 154, C. A. 

3423b. Payments out of public funds---Com- 
pensation for loss of wages—-Workman sitting 
on Court of Referees.|- ‘Che earnings which 
are to be taken as the basis of the compensa- 
tion payable to an injured workman under 
Workmen's Compensation Act, 125 (c. 84), 
are the carnings in his employment, & do 
not include other earnings such as payments 
to the workman from pubhe funds to make 
up loss of wages for days when instead of 
working he sits as workmen's representative 
on the Ct. of Referees of a local employment. 
committee.- -MCGEE v. Muir W. & Co., Litp. 
(1929), 140 1. T. 5463; 45 T. L. R. 2025 73 
Sol Jo. 109 5 22 B.W. C. C. 198, C. A. 

3433. Add. Annotations :—As to (1) Refd. Hamilton 
v. Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295. Asto (5) Refd. Bevan v. Nixon’s Naviga- 
tion Co. (1928), 1389 L. T. 647. Generally, 
Refd. Lewis v. Gucst, Keen & Nettlefolds, 


Muir 
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3374 i. Offer of suitable work— 





OUTR 
}S. 


3455b. Pension. |—STrevVENS v. 


3472. Add. Annotation :-—Folld. McGee v. 


(GEORGE) & 
C. 333.—SCOT 


IENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Watkins v. Same, Tucker v Same, Ingram 


v. Crawshay (1927), 96 L. J. K. B. 664. 
3455a. —-—-— Overtime.]—STEVENS v. BIRMINGHAM 


Corpn., No. 3269b, ate. 


BIRMINGHAM 
CorpPn., No. 3269b, ante. 


3466. Add. Annotation : — As te (1) Consd. Temple- 


ton v. Parkin Wm. & Co. (1929), 140 1. T. 
519. 


3469. Add. Annotations :— As to (1) Refd. Temple- 


ton v. Parkin Wm. & Co. (1929), 140 L. T. 
519. As to (3) Consd. Roberts v. Gardner 
(1928), 21 B. W. C. C. 154. Refd. Williams 
v. Larsen (1928), 21 B. W. C, C. 339. 

Muir 
Wm. & Co. (1929), 140 L. T. 546. 


3475. Add. Annotations :—Apld. Gardner v. Vickers 


(1928), 44 T. L. R. 568; Re Unemployment 
Insurance Act, 1920, Re Leeds Corpn. & 
Chadwick (1928), 92 J. P. 192. 


3482a. -—— Causing temporary unemployment. |-— 


Applt., who was employed by resps. as a 
riveter on piecework, received notice, on 
Sept. 3, 1926, owing to the coal strike of 
that) year, that there was no more work 
available for him. He accordingly ceased to 
work till Dee. 8, when he was re-employed 
by resps. On Jan. 11, 1927, he met with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
judge held the interruption was a normal 
incident & there was no break in the employ- 
ment, & he awarded compensation on the 
basis of applt.’s carnings for the twelve 
months prior to the accident: —Held: the 
interval was not one of the incidents of a 
discontinuous employment, & there was a 
break in the employment, & the case must 
go back to the judge to assess compensation 
on that basis.—GARDNER v, VICKERS, Irp. 
(1928), 44 T. L. R. 563; 21 B. W.C. C. 129, 
C. A. 


3491. Add. Annotation :—-Refd. Marchant 7. Char 


Steam Trawling Co. (1929), 22 B. W. CG. @. 
217. 


3493a. Promotion due to illness.| —A workman, 


who had been employed as a deck-hand, was 
promoted boatswain of a steam trawler, owing 
to the illness of one of the vessel’s officers just 
before she left. harbour. Within twenty-four 
hours of putting to sea, the workman sulfered 
an accident. In the course of subsequent 
proceedings regarding the payment of com- 
pensation, an jssue was raised between the 
parties as to whether the weekly payment 
should be calculated on the earnings of a 
boatswain or a deck-hand. ‘he county ct. 
judge held that at the time of the accident 
the workman was employed in the grade of 
2 boatswain, & awarded compensation on that 
basis. The employers appealed :—Held: the 
judge had rightly directed himself as to the 
grade of the workman at the date of the 


wmount he was actually earning.— 
Dykes v. Barrp, [1929] 8S. C. (Ct. of 
Sess.) 555.--SCOT. 


As non-union worker.|—Held : as tho 
employers had not discharged the onus 
of proving that acceptance of the con- 
dition in their offer would not have 
made the workman’s position materially 
worse than it had been under the old 
contract, the arbitrator was not 
entitled to refuse compensation.— 


PART XIV. mere 7m SUB-SECT. 3.— 
. (&). 
sa. Amount he is actually carning.|\— 
Held: as the workman was employed 
& there was no other employment 
open to him at which he coud carn 
her wagos, the proper figure to take 
in assessing compensation was the 


PART XIV. ape re SUB-SECT. 3.— 
- (a). 


3432 viii, —-—.}+—-DUNSTONE v. 
FERRARI, [19261 V. L. R. 1553; 47 


Vol. XXXIV.— Master and Servant. Cases 3498a—355@a. 


accident.— MARCHANT ?, CHAR STEAM TRAWL- 
ING Co., Tm. (1929), 22 B. W.C. C. 249, CLA 


+ e 


3511. Add. Annotalion :—Consd. Niddrie & Benhar 


B.W.C. C. 530; Wagstaff ». Gutta Percha Co. (1927), 20 


B. W. GC. CG. 480; Williams v. Tredegar Iron & Coal Co., 
Ltd. (1927), 96 L. J. K. RB. 722. 


Coal Co. v. Dee, [1927] A. C. 299 3543. Add. Annotations :--As {to (1)  Consd. 


3521. Add. Annotation :- -Apld. Williams v. Craw- 
shay Bros. (Cyfarthfa) (1929), 22 B. W.e.C. 
223. 


35380a. 


has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded.—PortTen v. | 
ae Lrp. (1926), 19 B. W. G. C. 414, 
8530b. Admission by employer of partial incapacity. 
—On Sept. 26, 1926, a workman was kicked 
on the knee by a horse & injured. Le was 
paid full compensation until May 5, 1927, 
when the employers gave notice of their 
intention to reduce the weeky compensation 
to 10s., & did in fact so reduce it. The work- 
man applied for 30s. to be continued. The 
employers in their answer submitted to an 
award of 10s. a week to continue. The 
county ct. judge found that. {he man was able 
to do his full work on May 5, 1927, but. ordered 
that compensation should be paid at 30s. up 
to July 4, 1927, & then terminate altogether : 
—Held: the award was inconsequent, & the 
case must be sent back to the judge for a 
rehearing.—SHEAY v. TrTEe (B. W.) & Sons 








Williams v. Tredegar Iron & Coal Co. (1927), 
96 I. J. K. B. 722. As to (2) Consd. McLeod 
Black (1927), 20 B. W.C. GC. 530. 


' 3545a. J) --E nae 
J—On a finding that a workman 045a. Order giving liberty to apply.] --mployers 


having paid a workman full compensation for 
some months for an accident in their employ- 
ment, applied for a review of the weekly 
payment & for termination, but offered to 
accept a declaration of liability. he county 
et. Judge held they were not entitled to 
terminate the weekly payments, as the 
workman was still partially incapacitated, 
but. such payments should cease, & no such 
payments should be made so long as they 
employed & continued to employ the work- 
man at a wage equivalent to his pre-accident 
wages, With liberty to either party to apply. 
Te also ordered the employers to pay the 
costs: - Held: (1) the order was a right 
order, as liberty to apply carried out the 
effect of a declaration of liability: (2) the 
employers having failed to establish their 
right to termination of the weekly payments, 
the judge rightly exercised his diseretion in 
ordering that. the employers should pay the 
costs.— SIDNEY Line (Mxerer), Lr. 2. 
JAMES (1928), 21 Bo. WLC. CG. 220, C. A, 


‘ 24 Gee aaae 24 | 3548. Add. Annotations :--—-As to (1) Refd. Evans 
(1927), 20 B. W. ©. C. 616, C. A. “Calbie (1926), 96 L. J. K. B17 > Williams 
3531a. —---- Onus of proof on workman.|—~ Wher 1. Crawshay Bros. (Cyfarthfa) (1929), 22 


the county ct. judge found that employers 
were not liable to pay compensation, as thx 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages :- - 
Held: the judgment of the county ct. Judge 
involved a finding that the workman was 
not entitled to a declaration of hability, & 
the evidence supported the finding, in that 
the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacity.— WILLIAMS vp. TREDEGAR [Ro 
& Coa Co., Lrp, (1927), 96 LL. J. KN. B. T22 
137 L. T. 464; 20 B. W. C. CG. 480, ©. A. 





BW... 2285 Wilsons & Clyde Coal Co., 
Lid. oe. Burrows (1929), 141 1. RT. 591. As 
to (2) Consd. McLeod v. Black (1927), 20 
B.W. CG. 6. 580; Wagstaff ovo. Gutta Percha 
Co. (1927), 20 B. W. ©. C. 480. Apld. 
Williamns v. Tredegar Iron & Coal Co. (1927), 
QO 1.30. K. B. 722. Consd. Ruddy wv. 1. M.S. 
Ry. (1929), 22 B. W. C. C. 188. As to 
(3) Consd. Drewitt v. Britannic Assee. (1927), 
137 J. T. S11. Distd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. KK. B. 101d. 
Generally, Refd. Lee (isxeter) ». James (1928), 
21 B. W.C. ©. 220. 


3531b. ——.]--McLgop v. Buack, No. 83158 — gs59) 4dd. Annotations :-~ 18 lo (1) Consd. Barnes 
ante. mda & N. B. Ry. Co. (1929), 22 Bo W. CLG. 
3541a. -—- — After termination of compensation. |-- 205; vans vr. Nbbw Vale Steel, Lon & 


(1) Where a county ct. Judge, upon ¢ 
certificate of a medical referee that a work 
man who has been injured has entirely 
recovered & is fit for his usual employment 
not containing any suggestion ot — the 


possibility of a recurrence of incapacity 3559. 


due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
does not refer, one way or the other, to the 
possibility of future recurrence or comi- 
plications, does not make it in any way 
ambiguous. ‘‘ Recovery ’’ primd facie means 
that there is no liability of a recurrence of 
illness & consequent incapacity.—HvANs 
(RICHARD) & Co., Lrp. v. GILBIE (1926), 06 
L.J.K.B.117; 136 L. T. 93; 19 B. W. CG. C. 
375, O. A. 

Annotations :—As to (1) Consd. Mcleod v, Black (1927), 20 





_ 


Coal Co. (1929), 22 B. W. C. C. 274. Refd. 
Williams v. Tredegar Iron & Coal Co. (1927), 
O93 L. J. i. BK. 722. As to (2) Refd. Evans v. 
Gilbic (1926), 96 IL. J. K. B. 117. 


|—A workman having been injured, 
the employers entered into an agreement 
with him, which was duly recorded. This 
agrecment gave the workman 30s. a week for 
total or partial incapacity ‘‘ or until same 
shall be ended, diminished, increased or 
redeemed.” Later the workman returned to 
work at his old wages, on the express agree- 
ment contained in correspondence that his 
rights under the registered agreement were 
kept alive, & that if the work was not con- 
tinued & old wages paid, he should go back 
to such rights. As he was able to continue 
at work, the employers applied for a review 
to diminish or terminate the payments pay- 





PART XIV. SECT. 14, SUB-SECT. 2. N.S. W. 275; 13.N.5. W.W.N. 84.-~— — petent to withdraw an application for 


3513 i. Validity of Jurisdiction of 
arbitrator.}—An arbitrator ought not 


to make a prospective award. ~—- PART XIV. SECT. 16, SUB-SECT. 1. 


the recording of a memorandum if it is 
done timeously.—-M‘GINLKY v. FaRME 
JWaLCo., [1927]S.C.149; 20 BL WL CLC. 


1 
LavrR v. Briaas (1926), 26 S. R. ri. ——— Withdrawal of.)--It is com- = 725.— SCOT. 
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Cases 3559a—3698a. 


able under the registered agreement. The 
workman claimed that he had not been paid 
his full old rate of wages under the second 
agreement & was cntitled to have them made 
up to the old rate, & further, that by reason 
of this agreement the employers had no power 
to review the payments payable under the 
registered agreement. 'The county ct. judge 
held the employers’ application to review 
was in breach of the agreement in the corre- 
spondence, & dismissed the application : 
Held: the employers had expressly reserved 
their rights under the registered agreement 
to have the weekly payment reviewed. The 
workman’s attempt at work having been 
successful, the employers’ application to 
review was a proper one, & the judge was 
wrong in dismissing it. The right order on 
the facts was to discharge the registered agre- 
ment. & direct a declaration of liability to be 
recorded.-—-Hitcnens & Co., Lrp. v. HART 
(1927), 20 B. W. CC. C. 606. C. A. 


3571a. Consideration for agreement—Sufficiency.| 
—An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been madc, but the county 
ct. judge held there had been no consideration 
on the part of the workman for the agree- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 84), & could not give 
jurisdiction within the Act:---Held: there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, & the agreement was binding upon 
regps., & the workman was entitled to an 
award.—REES v. IMPERIAL NAVIGATION 
CoaL Co., Lrp. (1927), 20 B. W. C. C. 287, 
C. A. 

3657. Add. Anotation :—Consd. Paterson  v. 
‘aaa Harbour Co. (1926), 10 B. W. C. C. 
21. 

3659a. Grounds for removal—-Allegation by work- 
man that scope of agreement not understood 
by him.]—-Circuinstances in which :—Held: 
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3614 ii. ——-.] —It is the duty 
of the sheriff-clerk to consider the 
question whether he ought or ought 
not to refuse to record the nemorandum 
on the ground of inadequacy of coin- 
vensation, & thoreaftor, according as 

is decision is in the affirmative or in 
the negative, to refer the matter to the 
sheriff or to record the memorandum.— 
TONNER v. WILLIAM BatRp & Co.,, 
Lrp., GALLACHER vw. WILLIAM BAIRD 
& Co., LTp., [1927] S. C. 870. —SCOT. 





not 
314.—SCOT. 


1906, 8. 


PART XIV. SECT. 18, SUB-SECT. 1. 


3673 i. Kffect of pa 
subject to arrestment.)-—-WILLIAM 
Barrp & Co. v. CAMPBELL, [1928) 8 .C. 


PART XIV. SECT. 18, SUB-SECT. 3. —A, 


3686 i. Limit of preferential payment 
—Under Workmen's Compensation Act, 
& (3)—Not where liability 
accrued prior to liquidat 
the workman was entitled to the whole 


ENGLISH AND Empire Dicest SUPPLEMENT. 


an order for removal of a memorandum from 
the record was wrong, & must be discharged. 
+-— QUARRELL v. LAMPORT & HOLT (1928), 21 
B. W. C. C. 112, C. A. 
3676. Add. Annotation :—As to (2) Consd. Vickers 
v. Miners Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 


3688a. Liability of insurer must exist at date 
of winding-up.|—-Held: Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 7, applied only 
where at the date of the winding-up there was 
some liability of insurers the benefit from 
which was capable of being transferred to the 
workmen, & it could not apply to a case where 
the liability had come to an end before that 
date.—Re BEBSIDE CoaL Oo., Trp. (1929), 
45 T. L. RR. 827; 22 B. W. C. CO. 239. 


3690. Add. Annotation :—Refd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 


3692. Add. Citations :—96 L. J. P. C. 148; 
L. T. 609; 20 B. W. C. OC. 1. 
Add. Annotations :—Apld. Macauley v. Baird 
(1927), 20 B. W. C. C. 802; Catton v. Ash- 
well & Nesbit, [1928] Ch. 484. Consd. Anchor 
Donaldson v. Crossland, [1929] A. C. 297. 
Refd. Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 111 L. T. 676. 


3697. Add. Citations :—[1927] 1 K. B. 152; 
lL. J. K. B. 127; 186 L. T. 134. 
Add. Annotations :—Consd. Tempus Shipping 
Co. ». Trott (1929), 141 lL. T. 19. Refd. 
Robinson v. Vickers-Armstrong (1929), 22 
B.W. CO. C. 171. 

3698a. Notice of intention to end payments— 
Validity.} — A workman was injured by 
accident arising out of & in the course of 
his employment. MKesps.’ doctor gave his 
certificate that the man had partially 
recovered, & resps. served notice on the work- 
Man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded 8s. 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct., & not from the date of termination of the 
weekly payment, on the ground that the 
workman had not complied with sect. 14, 
& was not entitled to compensation from that 
date :—Held: the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be partially 
recovered only, & the compensation of 8s. 
a week for partial incapacity was payable 
from the date the employers ceased payment 
of compensation.—HOWARTH v. SINGLETON 
(J. BE.) & Sons (1926), 20 B. W. C. O. 186, 
O. A. 
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of the amount due to him for com- 
pensation as a preferential debt, with- 
out any limitation to £100 as mentioned 
in s. 5, sub-s. 3, Workmen’s Compensa- 
tion Act, 1906, the Hability for such 
compensation having accrued before 
the receivers were appointed or took 
over posscssion of the assets of the co., 
& whether or not the accident occurred 
before Jan. 1, 1924 (i.e. the date on 
which the Workmen’s Compensation 
Act. (N. I.) came into operation).—- 
GRAHAM U. MASKELL & SMYLTIR, [1928] 
N. 1. 187.—IR. 


in—Money 


ion. ]-—-Held : 
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—~—~.]—-In pursuance of Work- 
men’s Compensation Act, 1925 (c. 84), 
s. 12 (3), resps. served a workman with notice 
that they would end the weekly payments, 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a request for arbn. claiming (inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. WResps offered to accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satisfied 
the workman had recovered & was able to 
do his work, & held, payment for the two 
days having becn offered, there was no 
further liability on resps., & made the 
declaration of liability offered :—Held: the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof.—CooPER v. COLLINS WLECTRICAT, 
Lrp, (1926), 20 B. W. C. C. 152, C. A. 


3698c. —--—- Jurisdiction of registrar - Limited to 


matters relating to sums paid into court.] 
Where proceedings for ending or diminishing 
weekly payments have been commenced 
under sect. 12 & prosecuted as far as to obtain 
a certificate of a medical referee, but no money 
is paid into ct. by the employers under 
sect. 12 (ii), any questions arising on 
certificate are not for the registrar but. for 
the judge, either on review under sect. 11 
or on original arbitration under sect. 21, the 
jurisdiction conferred on the registrar by 
sect. 12 (ii) being limited to determine the 
destination of sums paid into ct. under 
sect. 12 (ii).—-TEMPUS SHIPPING Co., Lirp. ¢. 


TrRoOTT (1929), 141 L. T2193 45 T. L. B. 207 ; | 


22 B. W. CU. GC. 181, ©. A. 


3700. Add. Citations :—[1927}] ] K. B. 435; 96 


L. J. K. B. 261; 136 L. T. 88. 


3701. For the existing paragraph substitute the 


following paragraph :--- 

Power to terminate payments —- Incapacity 
ceased.|—-On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 
his employment, & by voluntary agreement 
the employers paid him a weckly sum by 
way of compensation until Sept. 3, 1925. 
when they stopped the weekly payments, on 
the ground that the man had complctely 
recovered. After the employers had com- 
menced proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the, award :—Held: the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 1923 (c. 42), 
s. 14, to award any payment after the 
incapacity had ceased, & he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery.— 
OcEAN CoAt Co. v. DAvigs, [1927] A. C. 271 ; 
96L.J.K.B.364; 136 L. T. 449; 43 T. L. R. 
108; 70 Sol. Jo. 1219; 19 B. W. C. C. 429, 
H. L.; revsg. (1926), 96 L. J. K. B. 255, C. A. 


[1928] Ch. £81; Dodd v. Oceanic Steam Navigation Co. 
(1925), 21 B. W. CG. CG. 1183; Anchor Donaldson v. Crosse 
land, [1929] A. ©. 2897: Mockbill «. Hlomer City S.S. 
Owners (1929), 22 BW. CLC. 360. Apld. Lewis _¢. 
Dobson Steam Fishing Co. (1929), 73 Sol Jo. 483. Refd. 
Akers tel & N.Y. C8926), 20 BLWLCL CG. 1905 Howarth 
tr. Sineleton (1926), 20 BL W.OL. 1865 Parker oe. London 
Briek Co. & Forders (1927), 20 BL W. CO. G. 573 5 Woodrow 
v. Trawlers (White Sea) & Grinwby (1929), 141 L. 7. 676. 





8701a. — — — -—.]—PULLEN rv. ENTHOVEN & SON, 
No. 3058a, ante. 
370ib. ——- -|—A workman was injured by 





an accident & was paid compensation by his 
employers for total Incapacity. On receipt 
of their doctor’s report that the workman 
was fit for light work. the employers made 
two offers of light work to the workman at 
the same rate of wages as before his accident. 
After the second refusal, the employers 
ceased to pay compensation. The county 
cb. judge held the workman was unreason- 
able in refusing the offers of light work &. 
applying Ocean Coal Co. v. Davies, No. 3701, 
ante, the employers were entitled to stop 
payment of compensation when they did :— 
Held: the evidence supported the findings, 
& the judge had correctly applied Ocean Coal 
Mo. ve. Dames, No. 8701, ante.—LOWE v. 
Essex County CoUNCIL (1927), 20 B. W. 
GC. C. 452, C. A. 


3701c. Failure by workman to adopi procedure— 
Application for review-—Right to amend. |— 
Kmplovers, using the machinery provided 
by Workmen's Compensation Act, 1925 
(ec. SI), 8. P22. stopped weekly payments to 
a workman oon their doctor’s certificate. 
The workman did not avail himself of sect. 12, 
but began fresh proceedings for an arbn. by 
way of review, asking for an order that the 
weekly payments should be continued. At 
the arbn. the employers, at the close of the 
workmans ease, objected to the method 
adopted by the workman & submitted that. 
there was no case to answer. The work- 
man apphed for leave to amend, to turn the 
proceedings info an original appin. under 
seet. 2b of the Act, but the county ct. Judge 
refused to allow this, & upheld the employers’ 
objection, anaking an award in favour of 
the employers. The workman appealed : 
Held: the county ct. judge should have 
alowed the amendment, so that the case 
could have been considcred on its merits.— 
ROBINSON v.  VICKERS-ARMSTRONG,  I/Tb. 
(1929), 22 5. W.C.C. 171, CO. A. 


3702a. - --—.j|——-A workman met with an 
accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
were reduced. The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
fortermination of compensation. The county 
ct. judge found that the workman had 
entirely recovered on Sept. 20, 1926, & that 
the swelling from which he suffered at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications :—Ield: the employers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by the 


accident, & there was evidence to support 
A ions :—Consd. Macaulay ». Baird (1927), 20 B. W. GC. C. Nara animes One 
B02; Niddrie & Benhar Coal Co. v. Dee, [1927] A.C. the judge’s findings, & no misdirection.— 
ae Wy Thome, Bodiers D Sea . chore eet )s ah THORPE v. SADLER (A. LL.) & SON, SADLER 
° e e e e D e owe v. LS8CX oun y Ounce. x > C 
(1927), 20 B. W. C. GC, 452; Pullen ». Enthoven (1927), (A. me a ae a. Frorre (1927), 20 
20 B. W. C. C. 248. Consd. Catton v. Ashwell & *" * B. W. COC. C. ,C. A. 
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3702b. 








-|}—On May 15, 1927, a trimmer 
met with an accident on board a liner causing 
hernia. Te received compensation until 
Nov.1]2. Onreceipt of a medical report that 
he was fit to resume work, his employers 
gave notice on Nov. 2, that the weckly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that he had not been examined for hernia, 
that an operation would be necessary, & 
that. the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of these examina- 
tions again repudiated liability 10 pay com- 
pensation, The county ct. judge found that 
there was no incapacity on Jan. 7, 1928, but, 
he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that. compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman to further 
examinations had shown that they did not 
rely on their first medical report. Ie 
estimated the period during which the 
employers were satisfying themselves after 
Nov. 12 as to the workman's condition at 
eight) weeks :—~eld : the workman had not 
discharged the onus of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had been put to by the 
employers after notice of termination lad 
been given, had misdirected — himself.— 
Dopp vw OcRANIC STEAM NAVIGATION Co,, 


Cases 3702b—3708. ENGLISH AND EMPIRE JDicEest SUPPLEMENT. 


L. J. Ch. 199; 1389 L. T. 34; 44 T. L. R. 422 ; 
72 Sol. Jo. 317; 21 B. W. C. C. 97, 0. A. 


af rs :—Consd. Anchor Donaldson v. Crossland, {1929} 
29 B. W.O.G 171: Woodrow v. Trawlers (White Sea) & 
(ivimsby (1929), 141 L. T. 676. 

3702d. Power to make interim award—Payment 


Refd. Robinson v. Vickers-Armstrong (1929), 


into court.|}—-A workman suffered injurics 
through an accident arising out of & in the 
course of his employment, & his employers 
paid him weekly compensation until a certain 
date. They then terminated the payment, 
on the ground that his incapacity had ceased, 
but there was no award or recorded agree- 
ment. The workman had not returned to 
work, & his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1925 (ce. 84), s. 12 (3). On the termina- 
tion of the payments the workman, on the 
ground that his incapacity was still continu- 
ing, applied for an award of weekly compen- 
sation & for an interim award of weekly com- 
pensation until the question of the liability 
of his employers should be decided. The 
arbitrator made an interim award of a weekly 
payment, & authorised the employers to pay 
the money into ct. instead of paying it to the 
workman :—Held : under sect. 12 the work- 
nan was entitled to an interim award, & 
the arbitrator had no power to authorise the 
employers to pay the money due thereunder 
into ct. instead of paying it to the workman. 
—ANCHOR DONALDSON, LTD. v. CROSSLAND 
[1929] A. C. 297; 98 L. J. P. CG. 73) 140 
L. T. 282; 45 T. 1. R. 973 21 3B. W. CO. O. 
448, WW. 


Annotations :-- Distd. Mockbill +. Homer City S.S. Owners 


Lrp. (1928), 21 B. W. CC. C. 118, C. A. 
3702c. Action for declaration—Of breach of statu- 


(1929), 22 BOW. 
(Winte Sea) & Grimsby (1929), 140 1. T. 676. 


3702e. ~—-- --..] —Where employers, on receiving a 


C. Cc. 260. 


Folld. Woodrow ~v. ‘Trawlers 


3702d i. Power to 
award-—Withdrawal by employers of 
application for medical reference.|— 


refused, in respect that the employers, 
having a Ape for a medical reference, 
were entit. 

signution until the settlement of the 
dispute.—MACAULAY ¥. WILLIAM BAIRD 


tory duty by employer—Whether maintain- 
able.|— Pitf., a workman in the employment 
of defts., was inJured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately ai doctor 
reported that pitf. had recovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
hability, the amount of the weckly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pitf. brought an 
action, alleging that) he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Conipensation Act, 
1925 (ce. 84), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., & (2) an injunction 
restraining a continuance of the breach :— 
Held: under sect. 21 the only tribunal to 
deterinine the question of incapacity was the 
county ct., &, as that question had not yet 
been determined by that tribunal, pltf. could 
not show that his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, & the action failed.—-CaTron v. 
ASHWELL & Nusbit, Lp... [1928] Ch. 484; Q7 


PART XIV. SECT. 19. 
make 


. ; 802.— 
interim 


an interim award fell to be 
within 


ed to the protection of con- 


In order to make a 
payment under the principal Act 

Workmen’s Compensation Act, 
1923 (c. 42), 5s. 14, it must be shown 
(a) that there was an admission, express 
or implied, of liability under the Act, 
& (b) that the payment was made in 
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& Co., [1927] S. C. 788; 20 B. W.C.C. 
SCOT. 


sc. ** Weekly payment ’—What is. }—- 
ayment a ‘‘ weekly 


certificate of the workman's doctor that he 
is fit. for work, stop the payment of the weekly 
sums to him for compensation for an accident 
arising out of & in the course of his ernploy- 
ment, but are informed that the certificate 
was no admission of recovery having regard 
to the fact that it} was made on a National 
Health Insurance form, which did not admit. 
of stating a man is fit for ight work only, & 
subsequently the workman’s doctor reports 
that he is only fit for light work, on an applica- 
tion by the workman for an interim award 
that the employers should continue to pay 
the compensation until the hearing of the 
arbitration, the county ct. judge, sitting as 
an arbitrator, has a power inherent in him 
under Workinen’s Compensation Act, 1925 
(c. 84), s. 12, to make such an interim award 
in order that. the provisions in the section 
shall be made effective.—~-Wooprow +. 
TRAWLERS (WHITE SEA) & Grimsby, LIrp. 
(1929), 141 J. T. 676, C. A. 


3704a. Under recorded hgreement-—Effect of supple- 


mental unrecorded agreement.|—HITCHENS 
& Co., LTp. v. ILART, No. 3559a, ante. 


3708. Add. Annotation :---Refd. Curran v. Kays, 


[1928] 2 K. B. 469. 


respect of that admission. 

Where employers paid a sum of 
money to # workman, who signed a 
receipt bearing that the payment was 
made without an admission of liability 
on their part :—Held: as it did not 
appear that the payment complied 
with the abovo requirements, sect. 14 
did not apply.—LAFFERTY v. DARN- 
GAVIL COAL Co., LTp., [1927] S. C. 
60; 20 B. W. C, C, 671.—-SCOT. 


Vol. XXXIV.— Master and Servant. 


3710a. —-—.]—-A miner was certified on Nov. 22, 
1919, as suffering from nystagmus & received 
compensation. After some years’ the 
employers requested a review, on which 
the county ct. judge terminated the weekly 
payments as from Aug. 21, 1925, the date of 
his award, on the ground that the workman 
had recovered from his disablement & was able 
to do his ordinary work asaminer. There was 
no appeal by the workman from this award. 
Three years later, on June 12, 1928, the 
workman obtained from a certifying surgeon 
a certificate to the effect that he was suffering 
from nystagmus, & thereby disabled from 
earning full wages at his old employment. 
The date of the commencement of disable- 
ment not appearing on this certificate, the 
workman went to the medical referee, who 
issued a certificate confirming the certificate 
of the certifying surgeon, & fixing Nov. 22, 
1919, as the date of the commencement of 
disablement. The medical referee also 
certified that the workman was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 
pensation for partial incapacity as from 1925 
& a declaration of hability. The employers 
contended that the matter was res judicata, 
& this contention was accepted by the county 
ct. judge. The workman appealed : —Held: 
the award of Aug. 21, 1925, was final between 
the parties & could not. be -affected by the 
certificate of the medical referee. —WILLIAMS 
v. CRAWSHAY Bros. (CYFARTHFA), Lrp. (1929), 
22 B. W. C. C. 2238, C. A. 


3718. Add. Annotations :-—Distd. Thorpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. ©. C. 488. 
Consd. Curran v. Kays, [1928] 2 K. B. 496. 

3725. Add. Annotation :—Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

3726. Add. Citation :—136 L. T. 129. 

3731. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins vw. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. Refd. Cushion v. Tredegar 
Iron & Coal Co. (1927), 20 B. W. C. C. 454. 

3733. Add. Annotation :-—As to (2) Refd. Lewis v. 
Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664. 

3734a. Workman generally more fit for work.|— 
A colliery repairer had a series of hernia & 
operations for hernia commencing in 1922. 
Jn 1927, on the workman’s appin. for com- 
pensation, the county ct. Judge found as a 
fact that he was not fit to do the work of 
repairer, & awarded compensation. In 1928, 
the employers applied to terminate the weekly 
payment, & the matter was referred by the 
judge to the medical referee, who reported 
that the workman was fit for his former work 
as a repairer. ‘The judge said that, on this 
occasion, he accepted the evidence of the em- 
ployers’ doctors which he had rejected at the 
former hearing & made an award terminating 
the weekly payments. The workman appealed 
on the ground that the judge had merely 
reversed his first decision without any change 
of circumstances. In view of this argu- 
ment, the judge was written to & asked what 
change’ of circumstances he found which 
justified hirn in coming to his decision in 








Cases 3710a—3745a. 


1928. In reply the judge said he had found 
that the workman was generally more fit 
for work :—Held: there was evidence that 
the man was fitter generally, & there had 
been, therefore, such a change of circum- 
stances as justified the later award.— 
PARTRIDGE, JONES & PATON JOUN, LYD. v. 
SULWAY (1928), 21 B. W. C. C. 423, C. A. 


37387. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664; Bevan v. Nixon's Navi- 
gation Co. (1928), 139 L. T. 647. Refd. Cushion 
v. Tredegar lron & Coal Co. (1927), 20 B. W. 
C. C. 454; Barber, Walker & Co. v. Flint 
(1928), 98 L. J. K. B. 83. 


8737a. —-—- - -|—The principles laid down in 
Bevan v. Hnerglyn Colliery Co., No. 3366, 
ante, for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1925 (c. 84), to 
a limited extent. by sect. 11 (8). Apart from 
that sect. the principle does not apply to 
cases under the Act, the provisions of 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. 1. (3), with regard to partial incapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (ce. 42).—-CALOW  v. 
SHELTON [RON, STEEL & Coat Co., Tap. 
(1928), 21 B. W. ©. GC. 325, C. A. 

3737b. ——-—- General fall in wages.|—A collier being 
partially incapacitated by an accident arising 
out of & in the course of his employment, 
entered into an agreement with his cmployers 
by which, after reciting that the workman’s 
average weekly earnings for twelve months 
before the aceident were £3 19s. 4d., it was 
agreed that the employers should find him 
suitable employment & pay him the wages 
which he could earn therein &, in addition 
to those wayes in each week, half the 
difference between his said average weekly 
earmngs & the wages he could earn at the 
said employment by working while the pit 
was at. work, but not in any case exceeding 
£1. After weekly payments under the agree- 
ment had been made for some years, the rate 
of wages having fallen, the employers applied 
to have the payments reviewed under 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. J., 5. 16 :--//eld : a change in the rate 
of wages, being one of the events con- 
templated & provided for by the agreement, 
was not such a change in the circumstances 
as entitled either party to have the weekly 
payments reviewed.—BARBER, WALKER & 
Co. v. Fuintr, [1929] 1 BK. B. 256; 98 I. J. 
K. K. 88; 140 L. T. 1543; 21 B. W. CG. ©. 
428, ©. A. 

3745a. .|—A workman, who was paid com- 
pensation for the loss of three fingers, & who 
had returned to light work, was discharged 
owing to the closing down of his employers’ 
works. He registered with the Labour 
Exchange & for some months received un- 
employment benefit, together with a pro- 
portionate amount of compensation from his 
Jate employers. When the unemployment 
benefit ceased he claimed full compensation, 
proving that he had made genuine attempts 
to obtain work but had failed owing to his 
injury. The county ct. judge awarded a sum, 
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less than the full compensation, to date from | 
the application for review & not from the 
cessation of the unemployment benefit :— 
Held: the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased.—Kina v. Britiso STE. 
Corpn., Lip. (1928), 21 B. W. C. C. 37, C. A. 


3749. Add. Annotation :—As to (1) Apld. Glad- 
stone Spinning Co. 7. Nanvle (1928), 98 L. J. 
Ik. LB. 161. 

3758a. -——- Effect of Workmen’s Compensation 
Act, 1926 (c. 42).|;—A workman, being a 
minor, who met with an accident arising out 
of & in the course of his employment before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
during (he extended period permitted by fhe 
amending Act.---EDWARD CURRAN & Oo. v, 
Kays, [1928] 2 K. B. 469; 97 L. J. K. BR, 
806; 1389 LL. T. 204; 21 B.W.C. C. 208, C. A, 

3766a. Particulars—--Contents of.]— Upon = an 
application by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 5, 
under which certain particulars are to be 
given. These do not include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a diseretion to 
order or to refuse such further particulars 
under vr. 29 (2). His decision on the point 
is not a decision on a question of law, & 
there is no appeal therefrom. Semble: such 
particulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ct. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is vot 
asked for, than where the employer is asking 
for termination or diminution.--- VICKERS, 
Lrp. w Miners, THaMes Stream Tua & 
LIGHTERAGE Co. v. INGRAM (1927). 96 L. J. 
K. B. 490; 187 L. T. 226; 71 Sol. Jo. 350; 
20 B. W. C. C. 269, C. A. 

3775. Add. Annotation :--As to (1) Consd. Curran 
v. Kays, [1928] 2 K. B. 469. 

3781. Add. Annotation :—-As to (2) Refd. Curran v. 
Kays. [1928] 2 K. B. 469. 


3799. Add. Annotation :-—As to (1) Apld. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 637. 


3801a. Scheme inapplicable where employ- 
ment occasional—-What is occasional work. ]- 
By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apply to all workmen employed in the grind- 
ing of metal by mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grinding, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only, & for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturers, superintended the girls in the 
glazing shop, & also worked on the processes 
of glazing known as rebuffing & whittening. 





PART XIV. SECT. 20, SUB-SECT. 6, (04% Oo. Lrp., [1926] 8. 0. 972.— 


3763 i. Whether original arbitration 
or review ae tac RN fara of 
compensation under unrecorded agrce- 


ment.J—HARRIS vr. MANOR Powrs se. 


PART XIV. SECT. a SUB-SECT. 3.-— 


In the course of his work he used an abrasive 
wheel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis & was 
certified accordingly. The county ct. judge 
found that the work done by the workman 
in rebuffing & whittening was ‘ occasional 
only & for not more than eight hours in any 
week,’ & was, therefore, within the above 
proviso, & that he was thereby precluded from 
the benefit of the scheme. ‘The workman 
appealed :—-HTeld: for the employment to 
fall within the proviso it must be both 
‘‘ occasional only’ & ‘‘ for not more than 
eight hours in any week.’”’ In this case the 
workman was called on, under his ordinary 
employment, to do the work, &, therefore, 
such work was -not ‘‘ occasional only.”— 
MAKIN v. NERDHAM, VEALL & Tyzack, Lin. 
(1929), 22 B. W. C0. C. 76, C. A. 


3801b. Order extending Workmen’s Compensation 
Act, 1906 (c. 58), s. 8, to itronworkers’ 
cataract — Construction of Order.) — Held: 
the proviso to Workmen’s Compensation 
(Lronworkers’ Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit) of six 
months in all, & where the incapacity was 
continuing, compensation could be allowed 
for the continuing incapacity. Semble: the 
absence of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for the non-performance of an 
operation within the four months.—DAVLES 
v BALDWINS, Lrp. (1926), 186 Ll. T. 462; 
20 B. W. C. C. 116, C. A. 

8802. Add. Annolation :—-Apld. Young v. Keeble 
(1928), 21 B. W. GC. C. 204. 
3805. Add. Annotation :—-Consd. O’Neil v. Wilsons 

& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 
3807. Add. Annotation :—Refd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 
8810. Add. Citations:-— [1927] A. C. 461; 96 
L. J. K. B. 608; 187 L. T. 257; 71 Sol. Jo. 
429; 20 B. W.C. C. 39). 
Add. Annotation :—Refd. M'‘Dougall vt. 
Summerlee lron Co. (1927), 20 B. W. C. C. 
449. 
3814. Add. Citations :—{1928] 1 K. B. 291; 96 
L. J. K. B. 347; 1387L. T. 26; 917. P. 48; 
21B W.C. C. 226. 


3816. Add. Annotations :- -Asto (2) Consd. Cauldon 
Potteries v. Johnson (1926), 20 B. W. CO. CG. 42, 
Apld. Young v. Kecble (1928), 21 RB. W. C. CG. 
294. 


3818a. .|---A french polisher had suffered 
intermittently from dermatitis since 1925, 
while working for different employers. The 
medical referee issued a certificate on Jan. 80, 
1928, in which he certified that on Jan. 30, 
1928, appct. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appct. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. Onaclaim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 











to disease —- Omission of word 
‘* thereby.” |—Held:  fatal.—-BROKEN 
HILL ASSOCIATAD SMELTERS PrRO- 
PRIKTARY, LTD. v. VELLA, [1927] 
g. A. 8. R. 49.—AUS. 


Failure to show disablement due 


QO0A 


3821a. 
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county ct. judge held the two certificates 
being mconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928 :—Held: there was no vital 





inconsistency between the two certificates, | 


bearing in mind the intermittent, character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again.—-Macy 7. Cork MANUFACTURING 
Co., Lip. (1928), 21 B. W. C. C. 306. C. A. 


Annotation :- Consd. Williams vr. Crawshay Bros. (Cyfart hfs 
(1929), 22 BW. GO, 293,00) NY res (Cytaehia) 


3819a. Certificate incomplete ---Death of certifying 


surgeon——Subsequent certificate by successor 
—Validity.|—On July 12, 1926, cighteen 
months after the workman had Jeff. his 
employment, Dr. S.. the certifying surgeon 
of the district, .certified that the workman 
was suffering trom lead poisoning. Mhe 
certificate did not comply with the regula- 
tions as no date of disablement. was filled 
in, nor were the words “I certify that {he 
disablement commenced on the day 
of ” struck out. Before the work- 
inan could see Dr. S. to have the oniission 
put right the doctor diced. After Dr. F. had 
been appointed in his place the workman, 
on Aug. 12, 1926, obtained a certifiente trom 
him in which the date of disablement was 
filled in as Nov. 23, 1921. In answer to the 
workmen’s request for arbn., based on Dr. 
F..’s certificate, the cinplovers denied liability 
to pay compensation on the ground that, as 
Dr. 8.’s certificate did not. specity the date of 
disablement, such date was deemed to be the 
date of the certificate, & was final & con- 
clusive, & Dr. B.’s certificate was accordinals 
invalid, & as the workman had not) been in 
their employment for more than twelve 
months prior to that date of dissblement, 
he could not recover compensation. The 


county ct. Judge upheld that centention + - | 


Held: the first certificate was incomplete 
in that it had not dealt with the date of din- 
ablement in cither manner provided by the 
regulations & was invalid, & (he workman, 
not. being able by reason of the death of Dr. 
S. to have the malter puto in order, was 
entitled to rely on the second certificate. 
POWELL v. CAULDON Porrentiss, Urb. (1926), 
96.1. 5.K.B. 2455 1361.1 582; 20 BW. 
» ©. 16, C. A. 


8820. Add. Annotations :—-Apld. Cauldon Potterics 


v. Johnson (1926), 20 B. W.C. CU. d2.  Consd. 

Davies v. Baldwins (1926), 186 1, 'T. 462 

aa Young v. Keeble (1928), 21 B. W. ©. C. 
94. 








.] —A certificate was given bv the 
certifying surgeon that a workman Was 
suffering from lead poisoning. A_ Jeading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
compensation was paid until an application 
by the employers to review the weekly pay- 
ments. The workman was still incapacitated 


eee 


ce ere ee ee eee sf = — ee ee + 
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by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
KVinptom of lead poisoning, &, on contra- 
dictory medical evidence given at the 
hearing, & also on kuowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 
Including dupuytrens contraction, held the 
svmptoms, though still the same as those set 
out. in the certificate, were not due to th: 
certified disease, & reduced the compensation 
to ld. a week. The case involved a point of 
law, &, early in the hearing, counsel calica 
attention to that fact, but Ghe judge omitted 
to take any notes of the proceedings + - 
Held: (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive., & evidence to the contrary was 
Inadnussible, & there was no evidence of 
any new faetor or new disease to support an 
award in reduction oof | compensation. 
(2) Observations on the judge's duty to take 
a note, CACLDON Porrerits, Ip. 

JOHNSON (1926), BO BL WLC. CL. 42, C. A. 


Annotation: ~~ ts to (1) Apld. Young ov, Keeble (948), 21 
BW... 291, 


3821b. As to cause of death or incapacity. 


--~A 
workman, employed as a painter, was from 
July to Sept. 1927, laid uv with an ulcer on 
his ankle & with heart trouble. From 
Oct. 19 onwards he became unfit for further 
work with loss of power in his left arin & 
leg, he beeame mentally incapable, his 
memory failed, & his heart got worse On 
Nov. 15 he was admitted to hospital, where 
the medical superintendent found that he 
had long-standing disease of the heart 
caused by kiuney trouble. On Nov. 23, the 
certifving surgeon visited the bospital, & 
op Nov. 28 eertified that the workman was 
suffering from Jead poisoning or its sequelre, 
& had been disabled as from Oct. 19. The 
medical superintendent was ignorant both of 
the visit & of the certificate of the certifying 
surgeon &, when the workman died on Dec. 23, 
certified that the cause of death was cerebral 
hemorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease certitied by the certifying surgeon, 
& refused to make an award in favour of the 
dependants, on the ground that. they had not 
discharged the onus of proving that Iead 
poisoning either caused, contributed to, or 
accelerated death :---leld: there was evi- 
dence to support the finding, & no mis- 
direction.— YouNG ». KEEBLE, Lirp. (1928), 
21 B. W. OC. C. 294, C. A. 





3821c. -——.|-- An odd job man in spinning mills 


was certified as suffering from epithchoniatous 
ulceration of the skin due to mineral oil. 
[le died five months later. The county ct. 
judge held the certificate of the certifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show that he had 


PART XIV. SECT. 22, SUB-SECT. 3.— 


sf. As to date of commencement of 
dusease.|—A miner, who had previously 
suffered from miiner’s nystagmus, 
Obtained work from new employers. 
Shortly after entering this employment. 
le obtained from a certifying surgeon 


a certificate that he was disabled owing 
to miner’s nystagmus, & that disable- 
ment had eommeneed on a date since 
he entered his new employment. An 
appeal by the employers neainst the 
certificate was disnussed by the medical 
referee. [In an arbn. the arbitrator 
aftor a proof, held that the disablement 
had ecomanenced on a date earlier than 
nor 


that certified by the certifying surgeon, 
& more than tavelve months before the 
workman entered his new employment 
& refused compensation :-—Held : the 
date of disablement stated In the 
cortificate of the certitying surgeon 
was conclusi[ve.—-TENNENY v. MooRE 
(A.-G.) & Co., Lrp., [1929] S. C. (Ct. 
of Sess.) T-- SCOT. 


Cases 3821c—3896a. 


not contracted the disease in their employ 
ment & that death did not result from the 
disease :—Hcld: the judge was not entitled 
to refuse to hear the evidence, & the case 
must, be remitted for rehearing.— NEEDHAM v. 
ACE M111, Lrp. (1928), 21 B.W.C.C.189,C.A 
3825. Add. Annotations :—-Consd. Rees v. Imperia 
Navigation Coal Co. (1926), 20 B. W. C. C. 287 
Refd Powell v. Cauldon Potteries, (1926). 
96 L. J. K. B. 245; Williams v. Crawshay 
Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 223 


3829a. What amounts to decision.]—A medica 
referee, in his certificate, said that it was 
impossible for him to give a certificate either 
agreeing with or against that given by the 
certifying surgeon, as it was outside his 
province as an ophthalmic surgeon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive :— 
Held: there had been no decision by the 
medical referee, & the case must go back for 
the appointment of a fresh medical referee.—~- 
JONES v. WILLIAM MUIRHEAD MACDONALD 
WILSON & Co., Lirp. (1926), 19 B. W. C. C. 


3831. Add. Annolation :—Distd. Macy v. Cork 
Manufacturing Co. (1928), 21 B. W. CG. C. 306. 

3834. Add. Citations :—-affd. sub nom. EVANS 
(RICHARD) & Co., Lrp. v. Scauini (1927), 
$37 L. PT. 161; 20 B. W.C. C. 348, A. 1. 
Add. Annotation :—Apld. Lewis v. Tredegar 
lron & Coal Co. (1929), 22 B. W. C. C. 268. 

3834a. - —-.]|—Macy v. Cork MANUFACTURING 
Co., Lrp., No. 3818a, ante. 

3842. Add. Annotation :—Refd. Lewis v. Tredegar 
Iron & Coal Co. (1929), 22 B. W. C. OC. 268, 

3843a. Recurrence after settlement & return to 
work. |— M’ DoUGALL v. SUMMERLEE IKON Co., 
Lib. (1927), 20 B. W. C. C. 419, LI.L. 

3847. Add. Annotation :—Apprvd. Blatchford v. 
Staddon & Founds, [1927] A. C. 461. 

3858. Add. Annotations :—As to (1) Consd. Vickers 
v. Miners, Thames Steam Tug & Lightcraye 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 
As to (2) Refd. Vickers v. Miners, Thames 
Steam Tug & Lighterage Co. v. Ingram 
(1927), 96 L. J. K. B. 490. 

3860a. Effect of agreement for compensation— 
Facts as to agreement not presented in county 
court.|—On an application for review & 
redemption of weekly payments a workman 
alleged that he had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, & the new co. 
had agreed to pay him £650 in full settlement, 


time of enterin 


PART XIV. SECT. 22, SUB-SECT. 4. 
JOHNSTONE Vv. 


sg. JIfalse representation—Whether 
Par “* at time of entering emplozment.’’] 
---A miner who had previously suffered 


—— 


the employment.”-— 
OUNT 
LIERY Co., Lrn., 11929] 8S. C. (Ct. of 
Sess.) 227.—SCOT. 
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of his claims. The county ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 
ment with the new co., as such agreement was 
only with a third party, & not with his 
employers. The parties treated the case 
as governed by that decision, & the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an erp aceon for review & the judge 
held the workman had recovered, & by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement :—Held: (1) the 
ct. could not entertain an appeal as to the 
effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., & there were no materials before 
the ct. on which they could come to a 
decision; (2) the question whether the 
workman had recovered was a question of 
fact, as to which there was evidence to 
support the finding, & there was no mis- 





direction.— hast KENr COLLIERY Co. v. 
HEATH (1926), 20 B. W. C. C. 97, C. A. 
3881a. -|—KEmployers applied to review 


weekly payments being made on the basis 
of total incapacity. They called a doctor 
who said he thought the man might do 
watchman’s work or wash motor cars. Two 
doctors called on behalf of the workman 
said he was unfit for anything 

lightest form of work sitting down without 
bending. The judge found the man was only 
partially incapacitated, & consequently re- 
duced the compensation :—Held: it was 
purely a question of fact, & there was evi- 
dence to support the finding.—MEAks Bros. 
v. DAVIES (1029), 22 B. W. C. C. 292, C. A. 


3885a. ——.|—Held: the question whether an 
injured workman was, at the time of the 
accident, acting within the sphere of his 
employment, though in a manner contrary 
to a statutory regulation, 1s a question of fact 
for the county ct. judge.—DAVISON  v. 
HoumsipE & Soutu Moor CoLLigrigs, LTp., 
NApPPER v. LAMBTON, HETTON & JOICEY 
COLLIERIES, Lrp. (1929), 140 L. T. 511; 45 
TT. L. 1.188; 22 B. W.C. CO. 51, C. A. 


'891a. ———.]—-MALCOLM v. BARBER, WALKER & 
Co., Lrp., No. 3359d, ante. 


'896a. Hearing unsatisfactory-—Rehearing ordered. ] 
——HUCKNALL v. MANCHESTER CoRPN. (1928), 


21 B. W. C.C. 8, C.A. 


for compensation it was subinitted 
that there was no evidence to support 
the claim, but the commission over- 
ruled the submission & an award was 
made in favour of the claimant. There- 


VERNON COL- 


from miner’s nystagmus, an industrial 
disease, obtained cmployment at his 
trade in Apr. 1927. In May, 1927, 
he wilfully & falsely made a repre- 
sentation in writing that in Apr. 1927, 
he had not previously suffered from the 
disease. For a period of three weeks 
in Aug. 1927, he was unemployed, after 
which he agaiu obtained employment 
under the same employers. He con- 
tinued in their employment until 
Nov. 1927, on whieh date he was 
certified by the certifying surgeon to 
be incapacitated by nystagmus from 
earning full wages :--Held; he was 
not barred by the provisions in 
sect. 43 (1) (®) from recovering cotm- 
pensation, in respect that the written 
representation was not made “ at. the 


PART XIV. SECT. 22, SUB-SECT. 5. 

8848a i. Recurrence after settlement 
cd return to work.;+}-Held: when a4 
workman who had suffered from 
nystagmus was certified as being no 
longer disabled by the disease, com- 
pensation must be ended, & that, on 
any recurrence of the discase, a fresh 
application must be made _ to 
the certifying surgeon.—BROWN  v. 
WILLIAM Dixon, Lrp., [1929] S. C. 
(Ct. of Sess.) 206.—SCOT. 


PART XIV. oes aa SUB-SECT. 2.— 
. (a). 

3865 iv. —--- ———.] —On the hearing 

before the Workers’ Compensation 

Coinmission of a claim by a workman 


996 


after, at the request of resp., the chair- 
man stated a case asking the opinion 
of the Supreme Ct. whether there was 
evidence to Justify the tinding of the 
commission :—-Held : ufter the making 
of the award the question could not 
be submitted to the ct. unless the 
commission had decided to reconsider 
the matter; the mere fact that the 
chairman had stated a case did not 
establish that it had so decided, & 
therefore it was not competent for the 
ct. to entertain the matter.— ROBERTS 
v. JONES (1928), 28S. R. N.S. W. 543; 
45 N.S. W. W. N. 156.—AUS. 

3865 v. -~——, }-- -KATHURST’ v. 
WORKMEN’S COMPENSATION BOARD, 
[1928] 1 D. L. R. 114.— CAN. 
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3897. Add. Annotation :—Refd. Jones v. Cory 


(1926), 20 B. W. C. C. 251. 


3901a. ——— ———.]—-A workman, who had suffered 


an injury to his knee, was paid compensation 
by his employers for a time. He underwent 
& successful operation & his compensation 
was stopped. He later suffered another 
Injury to the same knee, & brought proceed- 
ings for further compensation. After hearing 
evidence, the county ct. judge came to the 
conclusion that he was not satisfied as to any 
further injury after the cessation of com- 
pensation. The county ct. judge then 
considered the question of a declaration of 
liability &, while doing so, asked a medical 
man, who happened to be present in ct., 
whether there was any probability of further 
injury to the workman. The opinion of 
the medical man was not given as evidence 
on oath nor was he called by consent of the 
parties. The county ct. judge then made an 
award to the effect that the workman had 
recovered from his injury on the date when 
compensation was stopped, but granted a 
declaration of liability by consent. The 
workman appealed: --Held: although the 
procedure followed with regard to the doctor 
was undesirable & irregular, it had not been 
detrimental to the workman, because the 
county cl. judge had already made up his 
mind on the main question before him. There 
was ample evidence to support his finding 
on the gquestion.---KANSOM v. FULILAM Foor- 
BALL & ATHLETIC Co., Lip. (1928), 21 B. W. 
C. C. 375, C. A. 

-|- -A. workman, whose  com- 
pensation had been stopped, claimed a 
continuance of compensation on the basis 
of total incapacity, & it was argued on his 
behalf that) he was entitled to be paid on 
this basis under Workmen’s Compensation 
Act, 1925 (c. 84), s. 9 (4). The county ct. 
judge found as a fact that the workman was 
partially incapacitated as a result) of the 
accident but had, since the payment ceased, 
been doing work which he did before the 
accident. He held that sect. 9 (4) did not 
apply, but gave no reasons for so holding 
beyond stating that the workman refused 
work offered himn on the ground that he could 
not do it when in fact he could have done 
it. He, therefore, refused to find total 
incapacity but gave a declaration of liability. 
On the appeal by the workman it was argued 
that, the county ct. judge having found 
partial incapacity, the case should be remitted 
to him to assess the amount of such 
incapacity :—Held: although the finding of 
the county ct. judge on the point was not. 
too clear, the case had been argued & dealt 
with under sect. 9 (4) alone. The issue as to 
partial incapacity, not having been raised 
on the claim, in the ct. below, or in the notice 
of appeal, could not be taken in the Ct. of 
Appeal.——PLUMB  v. RALEIGH CyYCcrLE Co. 
(1928), 21 B. W. C. C. 378, C. A. 








3927a. Date of termination of incapacity.]—A firc- 


man had to have his right thumb amputated 
as the result of an accident in the stokehold 
of a ship. On Nov. 5, 1928, his employers 
obtained a certificate to the effect that he 
was fit to return to his work, & thereupon 
gave notice to terminate the weekly pay- 
ments on Nov. 15. The weekly payments 


were stopped on that day although a certifi- 
cate had been furnished by the workman 
which stated that he was not fit to resume 
his old occupation, but also stated that there 
was plenty of other work he could do. The 
workman applied for an arbn. The arbn. 
took place on Jan. 29, & Feb. 5, 1929. 
On Mar. 1, the county ect. judge made his 
award in which he found as a fact that the 
workman was able to earn his pre-accident 
wages, & that up to the date of the hearing 
there was a dispute whether he had recovered. 
Ue did not. give a finding as to the date on 
which the workman had become able to earn 
his pre-accident wages, but) ordered the 
employers to continue to pay the full amount 
of weekly payments as from Nov. 15, 1928, 
to Feb. 5, 1929. The emplovers appealed : -- 
Held: the judge should have found in fact 
the date when ineapacity ceased. If by 
fixing Keb. 5, 1929, as the date down to 
which compensation must be paid, he intended 
to hold that meapacity continued to that 
date, there was no evidence to support such 
a finding, Mocnhpinn ¢. Tfoamear City S.S, 
Owners (1929), 22 Bo Woe CL. 260, C. A. 


3927b. Whether workman within Workmen’s Com- 


Pensation Act, 1925 (ec. 84), s. 9 (4).] —An 
employer having reduced a workman’s com- 
pensation to 12s. 3d. a week, the workman 
applied for an arbn. on the ground that, 
although he was only partially incapacitated, 
he was unable to earn anything. At the 
hearing the workman said that it was 
impossible to say what he could carn if he 
could get light work. On that evidence 16 
was submitted on his behalf that he was 
brought within sect. 9 (4). The county ct. 
judge made an award in favour of the 
employer that the workman was only 
entitled to 12s. od. a week as from the date 
of reduction. An applIn. was subsequently 
made to the county ct. judge on behalf of 
the workman for an amendment of his note, 
or fora new trial, on the ground that sect. 9 (4) 
had not been properly considered at the 
hearing. The county ct. judge refused to 
grant a new trial, but said that he had not 
considered sect. Y (4) until the end of the 
case. The workman appealed from the 
award & from the refusal to grant a new trial : 
—Held: the appln. was clearly made under 
sect. 9 (4), & the county ct. judge must be 
taken to have realised that fact in making 
the award which he did.—Srorer v. MORRIS 
(1929), 22 B. W. C. C. 177, C. A. 


3954a. Acceptance of money paid into court — 


Appeal as to costs.;—On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applit. with a declara- 
tion of liability, but resps. were given costs 
after the date of filing of their answer. 
Applt. appealed from so much of the order 
as directed costs to be so paid : —//eld : applt. 
could not take the benelit of the award & 
appeal from a part of it to which she objected, 
& there was no right of appeal..- WALDEN v. 
GRAMOPHONE Co., Lirp. (1927), 20 B. W.C. C. 
346, C. A. 


8954b. ——— By widow—Appeal as to amount of 


Cases 3954b—4034a. 


children’s allowance.|—-MALCOLM v. BARBER, 
WALKER & Co., Lirp., No. 3359d, ante. 


3967. Add. Citations: --96 Iu. J. K. B. 254; 20 
B. W. GC. C. 198. 

3969a. -.|—An infant workman having ob- 
tained an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant :—Held: the proper order was 
to remit the case to the county ct. judge 
to consider the sufficiency of the amount 
offered in view of the chances of appeal being 
successful, & on the approval of the judge 
being given, the appeal should stand dis- 
missed with liberty to apply.—MARSHALL v. 
Kinpie (1927), 20 B. W. C. C. 614, C. A. 


3981. Add. Annotations :—Refd. Middleton Kstate 
& Colliery Co. v. Finan (1926), 20 B. W. C. C. 
207; Vickers v. Miners, Thames Steam Tug 
& lightecrage Co. v. Ingram (1927), 96 L. J. 
Kk. B. 490. 

3983. Add. Annotation :—Refd. Middleton Estate 
ie ‘olliery Co. ». Finan (1926), 20 B. W. C. C. 
207. 





3988a. ——— - ---.] —RKuppy v. LONDON, MIDLAND 
& ScoTrisH Ky., No. 2823a, ante. 


3990. Add. Annotution :—As to (1) Refd. Vickers 
v Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 1. J. K. B. 490. 


3993a. --- - ——~- Denial of liability.|—A workman 
having been injured by accident, his employers 
applied for a reference to a medical referee 
under Workmen’s Compensation Act, 1925 
(c. 84), 8. 19, on the ground that there was 
a dispute as to whether he was fit for his 
employment & as to whether any incapacity 
from which he might be suffering was due 
to the accident. Four days later the work- 
man filed an objection to the reference on the 
ground that, as the employers were refusing 
to admit that the accident arose out of & 
in the course of the employment, the matter 
should be dealt) with by arbn. & not by 
reference. On the same day he filed his 
appln. for arbn. The sheriff-clerk allowed 
the reference to the medical referee & his 
decision was not appealed from. The 
employers filed an answer to the workman’s 
appln. for arbn., in which they objected to 
the arbn. proceedings on the ground that the 
umatter had already been referred to a 
medical referee, & further alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 


of & in the course of the employment. The ! 


medical referee reported that the workman 
was partially incapacitated, & two days later 
the parties arrived at an agreement for 
settlement. On argument as to the costs the 
sheriff-substitute held that the workman’s 
appln. for arbn. was premature, unwarranted 
& unnecessary, & while awarding no costs 


| 4014a. 
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on the reference to the medical referee, gave 
the costs of the alleged abortive arbn. pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ct. of 
Session that the sheriff-substitute was wrong 
in depriving the workman of the costs of the 
arbn. proceedings on the ground stated by 
him, & remitted the question of costs to him 
for further argument. The employers 
appealed :—Held: the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it was perfectly proper for the workman to 
take the earliest opportunity of getting that 
point determined by arbn., & was entitled 
to act as he had done.——Barrk & HIGGINS, 
Lp. v. GREEN (1928), 98 L. J. P.C.17; 140 
L. T. 441; 21 B. W. C. C. 439, H. L. 


| 4009. Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A. C. 782. 


4012a. —_— Employer ordered to pay costs.|— 


SIpNty LEE (EXETER), Lrp. v. JAMES, No. 
3545a, ante. 


4018. Add. Annotation :—Refd. Middleton Estate 


ot Colliery Co. v. Finan (1926), 20 B. W. C. C. 
07. 





.|—On an application to review weekly 
payments the employers received a letter 
from the workman’s solrs., asking what was 
the exact amount of diminution they claimed, 
& replicd that they intended to ask for a 
reduction of the 15s. a week to 2s. 6d. a week 
or to such other sum as the ct. should hold 
proper. The county ct. judge reduced the 
weekly payment to 10s., & ordered the 
employers to pay the costs :—Held: on the 
correct reading of the letter stating the 
diminution claimed the employers were 
successful on the award given, & the order 
as to costs should be set aside, &, by consent 
of the employers, cach party was ordered 
to pay their own costs.—-MIDPLETON ESTATE 
& CoLuigeRY Co., Lrp. v. FINAN (1926), 20 
B. W. ©. 0. 207, ©. A. 


4019. Add. Annotation :—Consd. Campbell v. 


Pollak, [1927] A. C. 732. 


4032a. Workman’s expenses in getting to medical 


referee’s house.|---The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, shall be paid a sum for his 
expenses in getting to the medical referee’s 
house.—RICHARDS »v. UNITED NATIONAL 
COLLIERIES, LTD. (1927), 96 L. J. K. B. 716 ; 
137 L. T'. 467 ; 71 Sol. Jo. 490 ; 20 B. W.C.C. 
465, C. A. 


4034a. Taxing fee—Liability of workman to refund 


to employers.|—Notwithstanding Workmen’s 
Compensation Act, 1925 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 


PART XIV. sero a SUB-SECT. 1.— Workmen’s Compensation Act, 19283 —Held: as both decrees were steps 


(c. 42), 8. 25 (1), is the person applying in the statutory adjustment of 


3979 ii. S. P. M‘ARDLE v. HOWIE 
(J. & R.), Lrp., [1927] S. C. 779; 20 
B. W.C. C. 790.—SCOT. 


PART XIV. SECT. 24, SUB-SECT. 1.— J. 

sk. Ltemit to medical referee—Fee of 
referec—--By whom payable. |—The person 
liable for payment of the fee under 


for registration at the time when the 
remit to the medical refcree is made.- -- 
EHasron v. NIDPDRIE & BENHAR COAL 
Co., Lrp., [1927] S.C.3; 20 B.W.C.C. 
652.—SCOT. 


PART XIV. BECT et SUB-SECT. 1.— 
sl. Set-off—Costs of separate decrees. } 


bility for compensation in respect of 
the same accident, & therefore partes 
ejusdem negotit, the et ae fab should 
not bo deprived of their right to set 
off the one decree for expenses against 
the other.—BYRNE v. BatRpD & Co., 


B. negligence of his 
debarred by Workers’ Compensation 
1926, s. 63, 

at) coniunon 


4062 i. Jurisdiction to vary order as 
to costs—Judgment specifically dealing 
with costs.}—An award was made by 


Vol. XXXIV.— Master and Servant. 


proceedings against his employers, & has 
been ordered to pay their costs, he may also 
be made to refund to them the taxing fee 
which they have paid for having those costs 
taxed.--ELWELL v. CRANE Founpry Co. 
[1929] 1 K. B. 88; 971. J. K. B. 641: 139 
L. T. 300, C. A. 


4042a. ——.]—_K NIGHT v. SKINNER (1928), 21 


B. W.C. C. 344, C. A. ; subsequent nroceedings 
21B. W.C.C. 308, A. oe 


4055a. —-— Owing to subsequent decision of 





appellate court.|—Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong :—Held: his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in the county ct. & in the 
Ct. of Appeal.—AKEks v. Lonpon & Norru 
i es Ry. Co. (1926), 20 B. W. G. GC. 195, 


4068. Add. Citation :—96 I. J. K. B. 268. 
4076. Add. Annotutions : —As to (1) Distd. Adair v. 


Colville (1926), 20 B. W. C. CG. 702. Refd. 
oe v. Moody (1927), 21 B. W. C. C. 
88. 


Sect. 27.—REPAYMENT OF POOR RELIEF. 


See Workmen’s Compensation Act, 1925 (c. $4), 


s. 41. 


Act, 
action 


| 


suffered injury owing to the 
eniployer is not 


bringing: an 
luw against bis 
employer to recover damares for the 


Cases 4034a—4137a. 


4137a. When right arises- Payment by guardians 


pending settlement of claim By arbitration 
or agreement.|--In an action brought by 
debenture holders against a co. to realise 
their security receivers were appointed of 
the assets comprised in the debentures. At 
the date of their appointment there were a 
number of workmen in receipt of weekly 
payments from the co. as compensation for 
accidents suffered by them causing total or 
partial mcapacity. These payments having 
ceased on the appointment of the receivers, 
the workmen were paid outdoor relief by the 
guardians. On an application by the 
guardians under Workmen’s Compensation 
Act, 1925 (c. 84). s. 41, for repayment of 
the money so expended by them :—Held: 
the words ‘ pending the settlement of his 
claim ”’ in sect. 41 did not refer to the settle- 
ment of the workman’s claim by the pay- 
ment of a limp suin, but to the settlement 
of compensation by an award or by agree- 
ment between the workman & the employer 3 
therefore, as the claims of the workmen 
in the present case had long since been 
settled by the co. by the weekly sums, 
the guardians were not entitled to the repay- 
ment they claimed. Re Lewis Mrerrayr 
CONSOLIDATED COLLIERIES, LLOYDS BANK v. 
The Co. (No. 2). [1929] Loch. 5805 98 
I. J. Ch. 77; 110 02.17. 5565 95 J.P. 105 | 
45 T. L. R.1593 T3 Sol. Jo. 923 271. 6G. BR. 
S43; 22 BLW.C. C. 313 [1928] B. & OC. OR. 
149, C. A. 


arising out of & im the course of his 
employment. Ou Feb 4 his wife 
received) from dus emplovers €3 as 
compensation for twa weeks, & on 
Feb. le she recerved 306. as eompensa- 
tion for a further week. She had no 


an arbitrator under Workimen’s Com- 
pensation Act, 1916, in favour of a 
workman who was allowed u certain 
weekly payment & the costs of the 
arbitration. From this award the 
workinan appealed, & that appeal was 
distnissed with costs. Subsequently 
an application was made on behalf of 
resp. omployer for au order that the 
costs incurred by him in the appeal 
should bo made costs in the arbitra- 
tion :—Held : although the order asked 
for might have been made on the 
heariug of the appeal, the Ct. had now 
no jurisdiction to make it.— LAUER 
v. Bricas (1928), 28 S. It. N.S. W. 
389 ’ 45 N. Ss W. Ww. N. 110.—AUS. 


PART XIV. sal 25, SUB-SECT. 1.— 





f i. ——,}—The fact that pltf., 
who was suing in Admity. for damages 
resulting from a collision which caused 
the death of her husband, had accepted 
benefits under Workmen’s Compensa- 
tion Act :—Held: not to bar her, 
under the principle of election, from 
proceeding against the ship.—Daas- 
LAND v, 8.8. CaTALA, [1927] 4 D. L. R. 
426; [1927] 3 W. W. R. 97; 38 
B. 6, 440; revsd. sub nom. THE 
CATALA v. DAGSLAND, [1928] 3 D. L. R. 
$34 > Wx. C. HK. 83.—-CAN. 


ri, ——- ——.]}-A workman who 


injury 50 sustained unless he has made 
a claim under the Act & obtained a 
deeision thereon.— CONNELL vu. UNION 
STEAMSHIP Co. (1928), 23S R.N.S. W, 
212; 45 N.S. W. W.N. 62. -AUS, 


PART XIV. eee SUB-SECT. 1.— 


4075 iv. ——— - - Whether award 
open to review. |--M'CArEERTY wv. MAc- 
ANDREWS & Co., [1929] S. GC. (Cl. of 
Sens.) 529.-- SCOT. 


4077 i. ——~ Deduction of costs of 
unsuccessful action.j-- ADAIR vw. COL- 
VILLE & SONS, LTD., [1927] 8. C. 116; 
20 B. W. C. C. 702.—SCOT. 

h i, —— —- --- -.J-—-ADAIR U. 
CoLvILLE & Sons, LTp., [1927] S. C. 
116; 20 B. W. C. C. 702.- SCOT. 


mae —-.J—A workman, 
who has brought an action ugainst 
his employer, founded solely upon the 
einployor'’s liability at common law, 
& who has obtained a judgment in 
his favour, is not entitled, if that yudg- 
mont be subscquently set aside upon 
appeal, to have coinpensation assessed 
in the action under Workmen’s Com- 
pensation Act, 1906 (c. 58). WaRb v. 
DEVLIN, (1927) I. R. 299.-—IR. 


PART XIV. eee a SUB-SECT. 2.— 


4083 iii. --- -.] On Jan. 22, 1926, 
a workman sustained injury by accident 


00a 


anthoitv from the workman to apply 
for or obtain compensation, &, while 
he hnew that she had reeeived the 
payment of €8, he did not know that 
it had been paid as compensation, 
He knew, however, that the payment 
of 30s made to his wife on Feb. To 
was @& payment of compensation, & 
he allowed her to retain & nse tho 
money. The workman having sub- 
kaequently brought an aetion against 
a thin party to recover damages ip 
respect of his injurios : - Held. he was 
barred from suing for damages, Ip 
respect that he had already recovered 
compensation witlun sect 30 (1) of the 
1925 Act. - Rep v STEVENSON, [1928] 
S. ct (Ct. of Seas.) 799.- SCOT. 

ni-- - From contractor. }— 
GEDDES v.o DUNFERMLINE DISTRICT 
COMMITTEE, [1927] 8S. C. T97T: 20 
B. W. C. C. 815.- SCOT. 


sm. ‘* Recover ” damages - - What 
amounts to.}—The phrase ‘to recover’ 
damages in Workmen’s Compensation 
Act, 1925 (c. 84), 8s. 30 (1), Tneans 
“to recerve payment of 7 duntiages, & 
whore # workman has Neen unable lO 
obtain payment under a connmnon law 
Judginent in his favour against a third 
party, he ts entitled to claim com- 
pensation from his employers.- CUM- 
BERLAND v. LANARKSHIRE TRAMWAY 
Co., [1927] 8. C. 407; 20 KL W. © ©. 
780.—SCOT. 





Cases 21a—58. ENGLISH-AND EMPIRE DiGEsT SUPPLEMENT. 


MAYOR'S AND CITY OF LONDON COURT. 


Part [l.—Jurisdiction. 
21a. Specific performance.|—This [specific per- CUR.).— WILLIAMS v. SNOWDEN, [1880] W. N. 
formance] being an equitable right appearing 124. 


incidentally in the course of the cause, the 31, Add. Annotation :—Distd. Lake v. Cronin, 
recorder was bound to give effect to it (per Hunt v. Cronin, [1929] 1 K. B. 31. 


Part IIl.—Practice and Procedure. 


58. Add. Annotation :—Refd. Re Keystone Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 316. 


Vol. XXXIV.-- Cases 15—106. 


MEDICINE AND PHARMACY. 


Part |.-—Physicians and Surgeons. 


15. Add. Annotation :—Distd. Way v. Bishop, [1928] Ch. 647. 


Part 11—-The General Medical Council and Similar Bodies 


21a. Removal from register—On application - 

Discretion of Council.|—-Where a registered 

medical practitioner applies to the General 

Medical Council for the removal of his name 

from the register at his own request. & , 
accompanies his application by the prescribed 
statutory declaration that: he is not aware ot 
any proceedings, or of any reason tor any 
proceedings, for the penal removal of Jus 
name, the Council is not bound to accede 
to the application without making inquiries, 
&, if it comes to the conelusion that the 
declaration was not true or that appct. ought v. 
to have been aware of matters which night 
lead to the institution of procecdings, the 


in the Dominions. 


30. 


1dd. Annotations : 
Workers’ 
Generally, Mentd. . ». Leicester JJ., La p. 
Allbrighton, [1927] 1 K. B. 557. 


Council may refuse the application. & on proof 
of the necessary matters may, under Medical 
Act, PS858 (c. 90), 5s. 20, direct appct.’s name 
to be removed penally.— Rh. v. 
Merpicat. CouNCcIL, Aw p. KYNASTON (1929), 
| 45 7. 1. R. 63). 
| 24. Add. .innotalions :-~ As to (2) 
a Wal apy’ 
Generally, Mentd. RR. v. Leicester JJ., Bx p. 
Allbrighton, [1927] 1 K. B. 557. 


GENERAL 


Cnion, [1929] 1 Ch. 602. 


-As to (2) Apld. Maclean 


Union, [1929] 1 Ch. 602. 


Part II1.—-Medical Practitioners. 


72. Add. Annotation :---Refd. Dc Freville v. Dill 105. Add. 
(1927), 96 L. J. B. B. 1056. 


103a. -—— Work performed before operative date | 
of Medical Act.|—The Medical 
(c. 90), has not a retrospective effect, so as to | 
prevent a person who is not registered under | 
it from maintaining an action jor medical or | 
surgical advice given, or medicine supphed, | 
into 
WRIGHT v. GREENROYD (1861), 1 B. & SS. 


before the Act came 


768; 831L J. Q B.4; 5 L. T. 317; 26) 
J.P.118; 8 Jur. N.S. 98; 121 HK. Rh. 896. | H25 5 


PART II. SECT. 2. 

oO i, Must he specified in 
report of discipline committee.)—CHURCH 
vw. COLLEGE OF PHYSICIANS & Suk- 
GWEONS, (1927) 2 DL. L. KR. 9575; [1927] 
2W.W.R.9; 47 Can. Crim. Cas. 297 ; 
22 Alta. L. R. 560; varying, [1927] 
2D. L. R. 701.—CAN. 

a i. Jurisdiction of discipline 
committec.jJ-~Re McCLAUCHLAN & COL- 
LEGE OF PHYSICIANS & SURGEONS, 
11927] 2 D. L. RR. 953; [1927] 2 
W.W. TR. 4; 47 Can. Crim. Cas. 290 ; 
22 Alta. L. R. 553.—CAN. 

b i. Power of appellate 
court — To set aside 
rouncll made without jurisdiction.}— 
Jie McLavontan & COLLEGE OF 
PuHysicirans & SurGions, [1927] 2 
YN. L. R. 953; [1927] 2 W. W. 4; 
47 Can. Crim. Cas. 290; 22 Alta. L. KR. 
553.—CAN, 

b ii. To refer matter 
back to discipline committee for recon- 
sideration.)-—-CHUROH v. COLLEGE OF 
PHYSICIANS & SURGEONS, [1927] 2 
D. L. R, 957; [1927] 2 W. W. K. 9; 

7 Can. Crim. Cas. 297; 22 Alta. L. R. 
560; varying, [1927] 2 D. L. R. 701.— 


























order of 


Annotation: 


Folld. Macnaghten 


Douglas, [1927] 2 Kk. B. 292. 


JSos 


Act, 


charged 
operation. 


b ial. . 
punshment.| Where applt.’s conduct 
was such us to bring him wilhin the 
disciplinary powers of the council & 
it Was ngbt im punishing him therefor, 
but 1p all the circumstances of the case 
the puwushment unposed was = too 
severe: Held: Dis name should ho 
restored to the register on Dec. 3), 
1927.—Re McLAvcisuan & CoLinRGe 
OF PHLSICIANS & SURGEONS (Alta), 
1927); 3 D L. Te 2253 [1927) 2 
W. W. RR. 388 3 48 Can. Crim. Cus. 148. 
—-CAN. 


PART III. SECT. 1, SUB-SECT. 2. 


sa. “Practice - Whether tume spent in 
study of profession.|-— Trine put in in 
the study of a serence or profession 
cannot be considered as time spent in 
the “ practice’? of it ab that term 
is conunonly understood. -INNIS vu. 
SATCHWELL, [1928] 3 D. L. R. 624; 
11928] 2W. W. R. 638; 23 Alta. L. hk. 
495.—CAN. 


PART HII. anCtS SUB-SECT. 1.— 





—————ae 


86 iv. .}~Hospital liable 
for the negligence of nurses after an 


1001 


106. For the existing paragraph substitute the 
followmy paragraph :— 
-|-- Medical Act, 1858 (c. 90), 8. 32, 
does not) apply to an osteopath, so as to 
prevent him irom recovering at law fees 
for 
cuagnosis or advice.-~ MACNAGHTEN v. DouG- 
LAS, [1927] 2 K. B. 292; 96L. J. K. LB. 788 ; 
137 1. T. 518; 
71 Sol. Jo. 409, PD. C. 


treatment as distinct trom 


91 J.P. 1433; 43 7. L. R. 


- To mitigate | oporation.— NYBERG», PROovosT MuNI- 


LIOSPITAL BOARvD, [|1927) 1 
Bene k. 969; [1927] 8S. C. K. 226.— 


-———~,] -Pltf.entered defts.’ 
hospital for the purpose of undergoing 
an operation, &, owing to the fact that 
the regular nursing stal? was not 
sufficient to give her the care considered 
necessary by her physician, a special 
nurse was employed & added 
temporarily to the regular staff but 
charged to pltf.:—Teld: the_ special 
nurse su engaged was the employee of 
the hospital, & not the mero assistant 
of pltf.’s physician, & the _ hospital 
was responsible in damages for negli- 
gence on her part resulting In severe 
injury to pitf.—LOuAN v. COLOHESTER 
County HospritaL, [1928] 1 D. L. R. 
1129; 6U N.S. R. 62.—-CAN. 


PART III. aay eat 2.— 
~ (0). 


t i. ——-.]—HOKSEMAN ¥v. NAIRN, 
(1946) S. A. S. R. 1.--AUS. 

t ii. ——.]}-—O’CONNELL v. CULLEY, 
(1927) V. L. &. 602; 49 A. L. T. 92; 
[1927] Argus L. R. 423.—AUS. 

t iii, ——.]— Held: deft., an 


Cases 205a—242a. EncuisH AND Emerre Digest SUPPLEMENT. 





205a. ——- -- 


the 
SLADEN, [1928] Ch. 318 ; 
O17. 
205b. se Ta 
The 





word 


242. Add. Cilation - 
242a. 


Conviction for misdemeanour. | —- 
‘* misdemeanour ”’ 
Act, 1878 (c. 33), s. 13, is not confined to 


- 28 Cox, C. C. 308, D.C. 
-_— Prosecution under Dangerous Drugs 


Part Vi.——Dentists. 


Non-payment of annual retention 
fee.|;— Dentists Act, 1921 (c. 21), 5. 7 (1), 
impliedly authorises the Dental Board to 
provide for non-retention on, or removal 
from, the register in default of payment of 
annual retention fee.—-TATTERSALL v. 
97 J. J. Ch. 145; 
138 L. T. 677; 447. L. R. 237; 26 L. G. R. 


indictable 


G07 


393, D. C. 
206. 


228. 


in Dentists 224. 


Part IX.—Drugs. 


Act, 1925 (c. 74)-—Act not in operation.]— 


osteopath, holding the degree of 
Doctor of Osteopathy, used the word 
** Doetor ” in advertisements, in con- 
junction with “osteopath,” as an 
occupational designation relating to 
the treatment of human ailmonts, & was 
therefore guilty of an infraction of 
Ontario Medieal Act, 5. 49 (1925). 
The addition of the word “ osteopath 

after the words ‘“ Doctor Pocock ” 
In dus advertisements, siinply mdicated 
the incthod which he, professing to be 
a doctor, in the sense in which that 
word {is ordinarily understood, weed in 
the treatment of humnan ailments. J. 
v. Pocock, [1928] 2D. Le R. 93873 50 
aa Orim. Cas. 75; 62 0. L. RK. 113.-- 


PART VI. SECT. 1. 

ail —- —.]- The rule as 
to tlic skill required of a dentist Is the 
same as that with regard to the skill 
of a member of uny other branch of 
the therapeutic art. Whore he is 
registored & injury results from his 
treatment, the presumption is that he 
is competent & that the treatment 
was correct, until the contrary is shown. 





-—McoTAGGART v. PowrRs, [1027] 1 
ID. LL. R. 283 386 Man. lL. R. 733 [1926] 
3 W. W. i. 513.-—-CAN. 
PART VI. SEOT. 2. 
207 iv. eta P: 
pee ya aN Ss. 8. Re N. | . 46 
sc. A een ~ oe ee 


** Wintered on a definite course of training” 
—What amounts to.j—From 1905 to 
Mar 1910, appct. pursued a course of 
practical instruction in the various 
branches of a dentist’s work under the 
direction of a qualitled & practising 
dentist. From ar, 1910, aay 
until the Medical (Dontisty) Act, 1927, 
came into operation, he acted as 
assistant to difforent qualified & 
practising dentists, Derornlng the 
mechanical & surgical work in the 
practico of dentistry :—-Z/cld: the 
words “‘ entered on a definite course of 
training,”’ in 8. 14 (1) (b) of the Act 
were satisfied by the applicant enter- 
ing on a defined & continuous course 
of practical instruction in dental 
surgery & dentistry.— DENTAL BOARD 


oF VicrorntaA vw. DENISON, [1928] 
V. L. R. 371; 11928] Argus L. Rh. 
253. --AUS. 


sd. 2tegistration— Grad uate-- Meaning 
of.1-—— The word ‘ graduate” in 
Dentistry Act, RK. 8. B.C. 1921, ¢. 66, 
8. 22 (b), does not import that uppet. 
must have gone through a course of 
training prior to  graduation.— 7ee 
NEFF & COLLEGE OF DENTAT. SURGEONS 
11928] 4D... R. 839; [1928] 3 WLW. RR. 
299.—-CAN, 


PART VI. SECT. 3. 

q -|—-Applt. @ registered 
dentist had agreed {0 manage for resp 

who wag not a dentist, a dental pract ot 
which had been carned on by resp.’s 
former husband. In answer tu an 
action by resp. to restrain applt. from 
practising in a certam = specified 
locality in terms of a covenant to such 
effect. contamed in the agreement, 
applt. pleaded the Pg ielta of the 
ugreement:- [feld: a peer CUTTICS 
on a business who employs a servant 
to work for him though he may take 
no practical part in it; & the agrec- 
ment in the present case was illegal, 
as constituting the carrying on of the 
“practice of dentistry ’ by a person 
who was not a registered dentist in 
contravention of Dentists Amendment 
Act, 1921-22, ss. 2. -—-SCOTT v. 
WATKINS, [1928] N. . Re. 628.— 


q ii. ————-, +A person who for 
gain takes impressions of patients’ 
mouths & subsequently fits the plates 
into their mouths, performs functions 
specially belonging to the calling of a 
dentist, within sect. 5 of Act 21, 1899 
(Natal) —R. v. Robertson, [1929] 
App. D. 10.—S. AF, 


PART IX. SECT. 1. 


242 i. Dangerous drugs—Proeurtng 
drugs for unlicensed or unauthorised 
person—Doctor supplying wife with 
orders on  chemist.}—A complaint, 
which charged a medical practitionor 
with procuring dangerous for 
his wife, in contravention of Dangerous 
Drugs Act, 1920 (c. 46), 8. 7, & nage 
ous Dn Regulations, 1931, 4, 
libelled that accused had delivered to 
his wife five order forms of different 


i. a 





misdemeanours.—PICKUP v. 


Unirep Kingpom Dentart Boarp, [1928] 
2K.R. 459; 971. J. K. B. 604 ; 
92 J. 

Sol. Jo. 369 ; 


139 L. 'T. 
44 T. L. R. 544; 72 


P. 147; 
26 L. G. R. 


98 Cox, C. C. 536 ; 


Add. Annotation :—Mentd. R. v. Leicester JJ., 
Er p. Allbrighton, [1927] 1 K. B. 557. 

Add. Annotation :—Refd. Albemarle Supply 
Co. v. Lind, [1928] 1 K. B. 307. 

Add. Annotation :—Refd. Dominion Press v. 
Customs & Excise Minister, [1928] A. C. 340. 


Conviction quashed.—R. v. KYNASTON (19286), 
19 Cr. App. Rep. 180, C. C. A, 


dates, signed by him, in which he 
pretended that the drugs specified in 
the orders were required by him for 
notessional uso only, “ while you well 

ew that the order forms were granted 
by you for the purpose of enabling your 
wife to obtain tho drugs for her own 
uso, she not being a person licensed 
or otherwise authorised to be in 
possession of the drugs,’’? & that his 
wife presented the order forms to 
certain chemists & thereby obtained 
the drugs :—Held: the complaint 
relevautly charged an offence against 
the Act & regulation libelled, in respect 
that (1) the order forras, inasmuch as 
they bore to be * for ee use 
only,”? were not proscriptions ; (2) tho 
procedure alleged to ea been fol- 
lowed negatived the view that accused 
was dispensing bis own medicine ; 
(3) the wife was not oa messenger on 
behalf of her husband, but a person 
obtuiuing drugs on her own behalf & 
for her own use.—-STRATHERN v, Oss, 
[1927] 8. C. (J.) 70.—-SCOT. 


PART IX. SECT. 2. 


246 i. ‘' TLeld out or recommended to 
publue '—-Neccssity for notice or adver- 
liscment to be affired-—Tonic food.) -- 
Manufacturors & vendors of @ prepara- 
tion known as “ Zomogen,”’ on which 
the duty had not been paid, were 
charged with a contravention of the 
Acts. Jt was proved that no skill in 
chemistry was needed or used in the 
pes of inanufacture of the prepara- 

ion. If was composed mainly of 

ox blood & marrow. Its predominant 
constituent as a health preserving & 
restoring commodity was hemoglobin, 
an article which was frequently rocom- 
monded by medical men to supply 
deficiencies of yed blood corpuscles in 
their pationts, & was used especially 
in cases of anremia. It was advertised 
& sold to the public as a tonic food, & 
the labels on the bottles stated that med - 
ical men from every part of the world 
described it as a marvellous success 
in the Iminediate restoration of health : 
-—Held: the method in which the 
prevereneu was manufactured, used, 

sold rendered it liable by y Gut under 
the Act.—ADAM ¥. Foop 
Propvucts, Lrp. [1920] 3. C. 0. ) 22.— 
SOOT, 








PART X. SECT. 1. 

h §, ——~- ——..}-— Kk. v. Smitis, [1924] 
41. L. R. 427 5 55 O. L. RR. 549.-—-CAN. 
h ii. —— Conviction under amended 
Act—Amendment not tn vpcratwn.)-— 
Held: the conviction was bad —lh. v. 
Soo Gona, (1927) 2 D. L. RR. 269; 
(1927] 1 W. W. R. 669; 47 Can. Crim. 

one ose ™ R,. 321.—CAN. 


PART X. SECT. 2. 


258 iii. -—~---.]}—Held: a com- 
plaint, which set forth that a duly 
registered chemist on a specified date 
did keep an open shop for retailing 
poisons, contrary to Pharmacy Act, 
1868 (c. 121), ss. 1, 15, as amonded by 
Poisons & Pharmacy Act, 1908 (¢. 54), 
s. 3 (1), & stated that accused, * not 
being personally present & bond fide 
conducting the sale,’’ did sell to uw person 
named, by the hand of an assistant 
who was not a duly registered chemist, 





| 


| 


Vol. XXXIV.— Medicine and Pharmacy. 


Part X.- —Poisons. 

















certain poisons, did vot relevantly 
charge a contravention of the statutes 
lubcHled, in respect) that the alleged 
transaction, being merely an Isolated 
sale when the registered echeuust did 
not bappen fo be present. wus not an 
offence under the statutes, &  par- 
ticularly was not an offence under 
1908 Act, 8 3 (1). -LINSTE AD ¢. SIMD 
SON, [1927] 8. C. (J.) 101. —SCOT. 


sm. Opium & Narcotic Drugs .tct-- 
Jurisdiction of magistrate under \-— 
Viau v. Os (1927), 414 Que. K. B. 


xuue--C N. 


an. Opinm-—Kurnished by physician 
to addwt—Onus of proof on physteun,) 
While under Opium & Nareotie Diug 
Act, 1923, a physician may furnish a 
“drug “ for self-administration to ap 
addict or habitual user who is suflering 
froin a diseased condition caused of her- 
wise than by the excessive use of any 
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Case 257. 


257, Add. Annotation :—-Refd. R. v. Cory, [1927] 1 K. B. 810. 


— 





ane — + er eee 





* drug.” yet, even in such a case, an 
aceuped physician must nevertheless 
ining bimself within the requirements 
of sect, 6 of the Act by showing that 
the * drug ?* was required for medicinal 
purposes or was prescribed for the 
ciieal treatment of oa person 
under professional treatinent by sich 
physician. Where a diseased con- 
dition is proved, or the immedical evi- 
denee is such that the phy siciar 

be given the benefit of the doubt on 
the point, the question whethe one of 
the other two eonditions which permit 
of the furnishing of the “ drug ” 
existed fs not to be decided by accept- 
Ing the physician’s own Judgment & 
evidenee ans conclusive, but the ct. 
ust detemine each case on its own 
facts as disclosed bv all the evidence.—— 
R. vr. GORDON, [1928] 2D. L. R. 3153 
Jisvsy 1 WoW. RR. 678, 40 Can. Crim. 
C's. 272.— CAN. 


Cases 8—143. 


29a. 


29b. 





ENGLISH AND HMPIRE Digest SUPPLEMENT. 


METROPOLIS. 
Part [I]._-The London County Council. 


8. Add. Annotation :—Refd. Collins v. Whiteway, [1927] 2 K. B. 378. 


Part VII.---Officers of Metropolitan Authorities. 


** Emoluments ”’ -Annual allowances in 
respect of superannuation. ]-—K1IDDIE v. Porr 
OF LONDON AUTHORITY, DURRANT v. SAME 
(1929), 45 T. L. R. 480; 98 J. P. 2033; 27 
1. G. R. 398. 


-—— Fees of town clerk acting as registra- 
tion officer.|—Wecld : the fees received by the 
town clerk of a metropolitan borough in 
respect of his duties as registration officer 
are ‘‘ emoluments of his office ’’ as town clerk 
& properly included in calculating the super- 


29c. 


annuation allowance payable to him under 
Superannuation (Metropolis) Act, 1866 (c. 3), 
s. 4. —SrTroki: NEWINGTON BokRouGH COUNCHL 
vy. RicwaArps (1929), 45 T. L. R. 650; 27 
L. G. R. 660; 93 J. P. Jo. 512, D.C. 


Transfer of existing officer to borough council 
—Right to remuneration for additional duties 
~ London Government Act, 1899 (c. 14), 
ss. 8 (3), 30 (1).)—-Gray v. HACKNEY 
Bokovuai Councin (1904), 2 L. G. R. 429. 


Part Xl.--Metropolitan Building. Legislation. 


81. In lieu of the paragraph following the catch- 


words substitute as follows :— 

The comrs. under Metropolitan Building 
Act, 1855 (c. 122), having incurred expense 
under sect. 73 of the Act, demanded payment 
of the owner of the structure, who refused 
to pay :—Held: the six months, within 


which a complaint was to be made, were to 
be reckoned from the demand & refusal, not 
from the incurring of the expense. 

Add. Annotation :—Apld. Ashby-de-la-Zouch 
Grdns. v. Summers, [1928] 2 K. B. 397. 


92. For‘ 8 L. T. 369 ” read “ 89 L. T. 369.”’ 


Part XIV._—Customs of London. 


143. Add. Annotation :—Mentd. Campbell v. Pollak, [1927] A. C. 732. 
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12. 


26. 


Vol. XXXIV.—Cases 12—384. 


MINES, MINERALS AND QUARRIES. 


Part I.—In General. 


Add. Annotation :—As to (1) Consd. South 
Staffordshire Mines Drainage Comrs. v. 
Elwell (1927), 91 J. P. 1138. 

Add. Annotaiion :—Generally, Mentd. A.-(C. 
v. Blackpool Corpn.( 1928), 92 J. P. 50. 


Part I1l—Amalgamation 


180a. -—— ~—.] —Observations on the meaning 


263. Add. 


277a. 


292. Add. Annolutions :— Mentd. 


315. Add. Annotation :—--Refd. <A.-G. v. 


B27 an 


335a. ——---.]-- [ve 


of the expression ‘“ national interest’ in 
sect. 7 (2) (a) ot the above Act. —Re AMALGA- 


27. 


Add. Annotation :-—Mentd. Glenboig Union 
Kireclay Co. v. Tr. R. Comrs. (1922), 12 Tax 
Cas, 427. 


and Absorption Schemes. 


ANTHRACITIS COLLIERTES, Trp.’s AP: 
PLICATION (1027), 40 TT. L. BR. G72. 


Part IV.—Right to work Mines and Quarries. 


233. Add. Annotation :- -Mentd. Vorlich v. Scully, 


[1927] 2 Ch. 150. 

Annotation : —Refd. Glenboig Union 
Fireclay Co. v. I. 2. Comrs. (1922), 12 Tax 
Cas, 427. 

- Damages for unworkable coal & pay- 
ments for unworked coal.|— Re CANNER, Bury 
v. CANNER (1923), 155 L. T. Jo. 211. 
Houghton v. 
Nothard, Lowe & Wills, [1927] | K. B. 216; 
Liggett (Liverpool) v. Barclays Bank, [1925] 
1K. 3B. 48. 





Leeds 
sorpn., [1929] 2 Ch. 291. 

——-.] —In considering whether 
it is in the national interest to grant ancillary 
rights to facilitate the proper & efficient 
working of minerals under Mines (Working 
Facilities & Support.) Act, 1923 (c. 20) the 
Railway & Canal Commission is entitled 
to take into account not only difficulties 
which physically obstruct the getting & 
carrying away of minerals, but also economic 





difficulties which militate against their 


effective marketing. 


The expressions ‘ carrying away’ in 
sect. 1 (2), & “ conveyance ot minerals ”’ in 


sect. 8 (2) ()), of the Act are to be construed 
not in a technical sense, but broadly as 
entitling the person to whom ancillary rights 
are granted under the Act. to transport the 
munerals from the land where they have 
been won for sale elsewhere. 

The Railway & Canal Commission made an 
ordcr granting to a colliery co. the ancillary 
weht under the Act to construct an aerial 
ropeway over the land of other persons from 
their colliery to Dover, a distance of seven 
niles, which would enable them to transport 
their minerals more cheaply & more con- 
venicntly than by other means :-- Held: the 
Railway & Canal Commission had juris- 
diction to make this order. — Re TH.MANSTONE 
(Krew) CoLtumesnies, Lrp., [1928) 1 K. B. 
roy; OT LL. J. WK. B. 169; 188 L. T. 452; 
44°T. i. R. 1673 19 Ry. & Can. Tr. Cas. 26, 
CG. A. 


Part V..—Powers Incidental to Ownership. 


MERCHANTS’ TRUST & 


New | 335¢e. -— ~.] Te STAMFORD & WARKINGTON HARI. 


BRITISH IRON Co. (1894), 388 Sol. Jo. 2538. 
-|—Re Tuomas’s Trusts (1895), 40 | 





335b. 
Sol. Jo. 98. 


PART I. SECT. 4, SUB-SECT. 2. 


sa. Upper basalt.)—Re Woonsink’s 
LSrare, [1929] N. I. 75.—IR. 


PART IV. SECT. 1. 
eeee (p. 620) i. —---~ Nol 
misleading record of claim.)—IJf the 
description of a mining claim as 
recorded is 80 erroneous as to mislead 
parties locating other cluiins in the 
vicinity, the error is not cured by a 
certificate of work done by the first 
locator on land not included in such 
description & covered by the subse- 
quent claims.—-COLPEN v. CALLAHAN 

(1899), 30 8. C. TR. 655.—CAN. 
n (p, 621) i. Power to cancel 
claim, |—Re COLE & KNOWLES, [1927] 
3D. L. R. 950; 60 OuL. lt. 638.—CAN. 


bb (p. 621) i. ~—— Variance between 
located ground & plan—FPosition of 














location posts bindiny.| —MCCALLUuM ¥. 
CENTRAL Maniropa MINES, LTD. 
(Man.), [1928] 1 D. LL 1.119; [1927] 
3 °1W. W. RR. 556.— CAN. 

sd. Claums recorded through fraud & 
anadvertence.J—Set aside. —WEKUSKO 
Mines. Lrp. v. May, [1927] 1 W. W. Lt 
383: 36 Man. L. R. 351.—CAN. 

se. -Adrerse claum—Eartension of tume 
for action on—Muincrals Act.) Re 
“Goon Fripay,” #TC., MINERAL 
Ciara (1896), 4B. C. RR. 496.-—CAN. 


st. Prospecting d&& mining °— Right 
to crclude lands from by preclamation, |-— 
R. vw. Nourr, [1928] App. D. 377. —- 
Ss. AF. 


PART IV. SECT. 2, 
C. (a) 


sh. Partnership as distenquished from 
Tone 


SUB-SECT. 2. — 


Trusts (1896), 40 Sol. Jo. 771. 


384. Add. Annotation :- Mentd. Mallet ». Staveley 
Coal & lron Co. (1927), 188 L. T. 201. 


co-oumners.}-- DAVTES 0. SCHUILLI, | 1928] 
4D. L. R. 132; [loves] 8 W. OW. Rk, 
148.— CAN. 


PART V. PET 2, ere 2.— 
- (a). 


sk. Covenant for renewal— Whether 
court may sanction.J—Where it is 
proposed to erent a mining leaso 
ad ee to the provisions of Settled 
zand Act, 1908, & its amendments, 
the ct. has no power to approve of the 
insertion an such lease of a covenant, 
for renewal, even although It is agreed 
in such covenunt that the rental pay- 
able under the renewed lease shall be 
fixcd by arbn. McKINNON vw. GLEN 
AFTON COLLLERIES, Lrp., [1929] N. Z. 
L. Re #0%.—-N.Z. 


Cases 476—673. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part VI.—-Rights Incidental to Ownership. 


476. 


576. Add. Annotation : - -Refd. 


Perera, [1928] A. ©. 173. 
584. 


658. Add. 


Add. Annotation :—Mentd. Price v. d’Energie 
de Montinagny Corpn., [1927] A. C. 363. 


Arseculeratne v. 


Add. Annotation :—As to (1) Refd. Re Sand- 


Annotations : -- Generally, 
Houghton v. Nothard, Lowe & Wills, [1927] 


| 492. 


Part VIl.—Contracts. 


well Park Colliery Co., Field v. Sandwell 


Add. Annotation :—Mentd. Metcalfe v. Boyce, 
[1927] 1 K. B. 758. 


Park Colliery Co., [1929] 1 Ch. 277. 
623. Add. Annotation :-—Consd. Re Wait, [1927] 1 


Ch. 606. 


Part 1X.--Mortgages. 


1K. B. 246 
Bank (1927), 137 I. T. 443. 


Mentd. 


Part X1.—Leases. 


; Liggett (Liverpool) v. Barclays 


673. Add. Annotation : —As to (2) Refd. Glenboig Union Fireclay Co. v. I. RB. Comrs. (1922), 12 


PART VI. SECT. 2, SUB-SECT. 5.— 
A. (d). 


552 i. Value of minerals at pu’s 
mouth - Less costs of severance & bring- 
ing to bank.|- BARTLETT ©. Nova 
Scotia Stren Co. (1906), 1 BE. lL. RR 
226.- CAN. 


PART VI. SECT. 2, SUB-SECT. 5.— 
A. {h). 


80. Damage to future worleing of 
claim.) -- HILDTTOH v. YOTT (1908), 90 
W.d. R. 53. CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 


sp. Sale of land subject to gas lease- - 
Where gas treated as chattel. J\—TILBURY 
Town Gas Co. v. Marit Ciry O11 & 
Gas Co., MAPLE Crry Om & GaAs Co. 
e TILBBURY TOWN GAS Co. (19105), 
7 O. WN. 786, 9 O. W.N. 38015 35 
). L. R. 186.-- CAN. 


PART VII. SECT. 3, SUB-SECT. 1. 
ci. --— Jor sale of option to purchase 
mining claims.)|—GORDON v. HARLEY 

(Man.), [1927]3 W. W. R. 242.--- CAN. 


sr. Contract to pay for mineral claim 
on sale thereof—Claim allowed to lapse--- 
Measure of dumages.|---MCGEE _ »v., 
CLARKE, [1927] 1 W. W. hk. 593; 38 
B. GC. R. 156.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 2, 


650 iii. -}—STUART v. CALGARY 
& KpDMONTON Ry. Co. (Alta.), [1928] 
1). L. R. 243 [1927] 3 W. W. R. 678; 
varying, [1927] 2 D. L. R. 271; [1927] 
1 W. W. R. 639.-—-CAN. 





PART X. 

a i. ——— For sublease of petroleum 
rights—Obligations of Laide under 
agreement.|—ONLSON v. WBKISS (Alta.), 
11927)3 D.L. RK. 24; [1927] 2 W. W.R. 
25.—CAN. 


PART XI. SECT. 8, SUB-SEOT. 1. 


st. Chattcls Fk A pak to lease— 
What are.j—-Pitf. obtained an option 
on several inining leases. The ground 


Tax Cas. 427. 


had previously been worked by one H., 
who constructed a water system for 
washing the gravel, but after operating 
for w thne abandoned the property, 
leaving certain chattels used in con- 
nection with the water system on the 
ground. Upon pltf. co. commencing 
operations it purchased the chattels 
from H.’s estate & used them until 
it. in turn abandoned the properties. 
The owners took possession & refused 
to give up the chattels, claiming that 
the water licences authorising ae to 
use water were together with all works 
coustructed appurtenant to the leasc, 
& could not be separated from the 
pioperty : —7Zeld:  defts. had not 
satisfied the burden of proof which 
was upon them to show that these 
chattels were in fact to be regarded as 
part of the works which are appur- 
tenant to the leases. They were in 
fact. parts of the mining machinery & 
appliances for recovering the gold, not 
of the water system, & wore quite 
separate & distinet from those works, 
& not attached in any way to them or 
to the soil—-HNNIs GOLD MINING Co. 
z acai (1927), 39 B.C. R. 76.- - 
AN. 


sv. Lease of right to win oil— Dis- 
covery of natural gas—Rights of partics.] 
—Appit., the owner of oil sites & 
grantee from Govt. of the nght to win 
oil therefrom, loased the sites & the 
right to win oil for twenty-five years 
to resps., who agreed to Py royalties 
on oil won by them. In sinking wells, 
which did not produce oi] in commercial 
quantities, resps. found natural gas. 
They tapped the gas by pipes & for 
six years used it for their own purposes : 
—Held: applt. was not entitled to 
compensation for the gas so taken since 
(a) that right was not included in the 
right to royalties upon the oil won; 
& (b) the lease on its truc construction 
was not eres a lease for the purpose 
of winning oil, & applt. having no 
property in the gas, 
entitled to reduce inte possession & 
use it, provided they did so without 
injury to the leased property._-U Po 
NAING v. BURMA O11 Co., LTD. (1929), 
L. ht. 56 Ind. App. 140.— IND. 
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respsa. were 


PART XI. SECT. 6, SUB-SECT. 2. 


d i. Line in lieu of forfeiture.|— A 
warden of mines having recommended 
the forfeiture of a mineral lease on 
account of dofault. without reasonable 
cause, in compliance with the covenant 
with regard to the expenditure of 
money, the Mining Board imposed a 
fine of £200 in lieu of forfeiture.—-- 
Hittn *. THr TASMANIAN METALS 
HXTRACTION Co., LID, (1925), Tas. 
L. R. 38.~-—-AUS. 


PART XI. SECT. 7. 
ti, ——.}-Re McGREGOR, [1927] 2 
D.L. R. 588; 59 N.S. R. 231.—CAN. 
sm. By impossibility of performance—- 
What amounts to.)—FirTH v. HAL- 
LORAN (1926), 38 C. L. R. 261.—AUS. 


PART XII. SECT. 1, SUB-SECT. 2. 


d i. Assignment.|}|—-SHAW  »v. 
Heel (1910), 8 KE. L. R. 557.-— 





PART XII. SECT. 2, SUB-SECT. 3. 


sa. Licence to bore for otl—-Royalties 

ayable under—Whether recoverable. |— 

ltf. sought to recover from defts. 
under a certain deed granting oil- 
boring rights a sum reserved by the 
decd by way of rental in the following 
terms: ‘‘ Provided further that if after 
the expiration of the said first 5 years 
as aforesaid the co., the predecessor in 
title of present defts., shall commence 
& regularly & punctually continue to 
pay to the grantors, the predecessors 
in title of pltf., for & in respect of the 
said lands mentioned in the said 
schedule by equal pana d payments 
at the rate of . . . then this grant or 
licence shall remain in full force & 
effect ’’:—Held: the deed amounted 
merely to a qualified nt of the rights 
conferred, depending for its continuance 
on defts. regularly paying the reutals 
or royalties therein specified, & 
implied no covenant by defts. to keep 
up such payments, which were accord- 
ingly uot recoverable.-—-BLOOMFIELD 
oo 11928) N. % L. R. 285,— 


Vol. XXXIV.—Mines. Cases 981—1182. 


Part XIIl_—-Easements and Rights affecting Mines. 


981. Add. Annotation :—-Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


1067. Add. Annotution -—Refd. Pontardawe Rural 
Council v. Moore-Gwyn, [1929] 1 Ch. 656. 


1071. Add. Annotation :—-As to (2) Consd. St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. 


Part XIV.-—Statutory 


1104. Add. Annotation :~-As io (2) Refd. Catton 
v, Ashwell & Nesbit, [1928] Ch. 484. 


1106a. Wages agreement-—Decision of chairman of 
conciliation board— Whether award.|— By a 


Conciliation Board agreement provision was | 


made for the payment of a subsistence allow- 
ance to low-paid colliery workers in South 
Wales, &, the parties having failed to agree 
as to the amount & conditions of payment, 
the matter came before the independent. 
chairman of the board, & he gave a decision. 
The parties failed to agree as to the inter- 
pretation of the decision, & representative 
workmen then brought an action against 
representative employers for declarations, 
(a) that on the true construction of the 
decision the subsistence allowance ought to 
be calculated for each shift separately. & 
(6b) as to the method of reckoning overtime 
for the purpose of calculating subsistence 
allowance. The judge in chambers, on the 
grounds that the wages agreement incor- 
porating the conciliation agreement amounted 
to a submission to arbitration, & that the 
chairman’s decisions were awards, made an 
order that the action be adjourned & that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. ‘The Ct. of Appeal set aside the order 
of the judge & granted the declarations 


claimed :—Held: the chairman had decided | 
both questions in favour of pltfs. & they were | 


entitled to the declarations claimed—Carbtrr 
COLLIERIES, Lrp. v. Mrnepitm (1929), 45 
T. L. R. 321, H. 7.3 affg. S. C. sub nom. 
CHARLES v. CARDIFF COLLIERIUS, LTD. (19238), 
44 T. L. R. 448, OC. A. 





1077. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

1089. Add. Annofations :—Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 TL. T. 1. 
Consd. Pontardawe Rural District Council 
» Moore-Gwyn, [1929] 1 Ch. 656. Refd. 
waaavine UY Sutton (1927), 44 T. I. R. 98 ; 
G.W. Ry. v. SS. Mostyn. [1928] A. C. 57. 





Regulation of Mines. 


1117a. ---- Validity -Failure to give notice to 
all persons entitled to appoint.| -(1) A check- 
weigher in a mine appointed by a majority, 
ascertained by ballot, of the persons employed 
in the mine, & paid according to the mineral 
votten, & acting as such checkweigher, is 
entitied to pavinent of a proportionate part 
of hus wages from all persons so employed 
& paid, & it is no defence te such claim 
against any one of these persons that another 
cheekweigher has been appointed, during 
the material period, by ballot, but) not by a 
majority as aforesaid, to act as cheekweigher 
on his behalf. 

(2) A notice convenmy a meeting to 
appoint a» checkweigher addressed to a part 
of those entitled to appoint is bad, & the 
appomnfment of a person chosen by the 
subsequent, meeting i invalid. Ben v. 

BeENNert, [1925] 2 Kh. B. 206; 97 1. 0. K. B. 

| W113; 1891. T. 70; 925.P.106; 14 TR. 

424; 72 Sol. Jo. 284+; 26 1. G. RR. 249, D.C. 

11202. Who entitled to recover —Co-existence of 
majority & minority checkweighers.| —BrLL 
v. BENNETT, No. 1117a, aziite. 

1133. Add. Annotation :—QGenerally, Refd. Pockney 
», Athinson (1929), 45 J. da. R. 639. 

1159. Add. Annotutions: -Mentd. R. v. Mdmonton 
Income Tax Conus., Jr p. Thompson, [1929 | 
1K. B. 2203; I. v. Newport (Salop) Justices, 
Hap. Wright, [1929] 2 K. TB. 416. 

1188. Add. Annotation: Refd. Kdwards v. Gwa- 
uncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 1. J. IK. 3B. 337. 

$192. For ‘*- -- —.’’|-- read ‘* Prohibiting 


| order by Secretary of State-— Application of 
order.’’| 





PART XIV. SECT. 1, SUB-SECT. 2.— B. 


ri. Deduction for indebtedness on 
account of purchased goods— Invalid. |— 
Rk. v. DOMINION CoaL Co. (1907), 41 
N. Ss. R. 137.---CAN. 





PART XIV. SECT. 1, SUB-SECT. 9.—A. 


sp. Statutory defence—Nature of.j— 
Observations on the nature of the 
htatutory defence competent to mine- 
owners under Coal Mines Act, 1911 
(c. 50), 8, 102 (8).—PARK v. WITSONS 
& CLypE CoaL Co., HAGa@ERTY  v. 
Wiisons & CyLpEe CoAL Co., [1928] 
S.C. 121.—SCOT. 


PART XIV. ark 1, SUB-SECT. 9.— 


sq. Coal Mines Act, 1911, 8. 55— 
Meaning of dangerous machinery. }— 
Held: the question whether a part of 


the machmery in a mane was * danger- 
ous ”? withim Coal Mines Act, 1911, was 
always one of degree, & sect. 90 did 
not. apply te machinery Which, m 
normal conditiotis & Cuculistanceb, Was 
not a source of danger, & which became 
dangerous only im the extraordinary & 
exceptional eircumstances of a gencral 
breakdowh.—TopRICh tt. HALLIDAY, 
[1928] S.C. (J) GE. SCOT. 


PART XIV. aes a SUB-SECT. 9.—— 
. (j). 


st. Duty to rnspect every mart of 
mine ur which work is carried on.j— 
Held: « disused cut through was part 
of a mine, m respect of which inspection 
was neeeasary. --/r yo. DELLACA ( LS 27), 
97S. RNS. W.61, 44 NO. WW, 
3Y. —A US. 
PART XIV. SECT. 1, SUB-SECT. 10 

sw. Penal tcl Where no penalty 


| 


unposed -—Construction.|— Feld + a eon- 
travention of the amendment to sect. 4 
of Coal Mines Regulations Act, pro- 
hibiting the ennployment of Chinameru 
Was not made an offence under the Act 
for which any poenal(v w imposed, & 
the penal Act should nat be extended 
beyond the reasonable construction 
whieh the words used would bear, - 
R. vw Lireire (1808), 6 B.C. Re. 785 
1M. M. Cas. 220.- CAN. 


PART XIV. SECT. 2, SUB-SECT. 4. 

fi. -— Minny 1et of Ontario, 
R. S. O., 1914 (e. 32), 8. 164.}-—DOYLE 
v. Foury-O’BrikN, Lm. (1915), 7 


O. W. N. 780: 8 O. W. N. 362; 34 
O. la. R 44.-—CAN. 
f ii. ~ --- ——.| -Hutby. v. SENECA 


SUPERIOR SILVER MINES, LTp. (1915), 
RO. WN 3013 39 O. LR. 5575 24 
D. . R. 254.--CAN. 


Case 1228. ENGLISH AND Empire Dicrest SUPPLEMENT. 


Part XV.—Quarries. 


1228. Add. Annotations :—Refd. Coleshill v. Manchester Corpn., [1928] 1 K. B. 776. penta: Oldham 
v. Sheffield Corpn. (1927), 136 L. T. 681. 


Vol. XXXV.—Cases 12—-825. 


MISREPRESENTATION AND FRAUD. 


Part |—Representations Generally. 


12. Add. Annotation :—Refd. Re Wait, [1927] 


1 Ch. 606. 


D16. 


24. Add. Annotation :—As fo (1) Refd. Public 


Trustee ev. Lancaster Duchy, [1927] 1 K. B. 


Part [1]_—What Constitutes Misrepresentation. 


118. Add. Annotation ;—Apld. Hands v. 
Fawcett (1928), 44 T. L. R. 295. 


Part IV.——Fraudulent and 


141. T. 


Simpson | 119. Add. Annotation :—As to (2) Refd. Collis v. 
Associated Greyhounds Racecourses (1929), 


A290, 


Innocent Misrepresentation. 


185. Add. Annotations :— As to (2) Refd. Greer v. | 254. Add. Annolation :-—Generally, Mentd. HH. v. 


Downs Supply Co., [1927] 2 K. B. 28. | 
Generally, Mentd. Iforwood v. Statesman | 
Publishing Co. (1929), 141 I. T. 514. | 
219. Add. Annotation :—Refd. Torbay Hotel v. | 
Jenkins, [1927] 2 Ch. 225. | Cas. 291. 


PART I. SECT. 2, SUB-SECT. 3. 


19 i. Distinguished from representa- 
tion.) -A collateral promise to do sume 
act, though it may effectively induce 
the promisee to enter into a contract, 
ws not, properly speaking, a repre- 
rentation at all— LaLa Hirr« Lan v. 
Munsit = JAGATPATE SAuat (1928), 
JI. L. R. 8 Pat. 2.— IND. 


PART I. SECT. 4. 


32 ii, ---— --——.] -Sinee the law is 
presumed to be equally within the 
knowledge of both parties to a contract, 
& misrepresentation of law does not 
render a contract voiduble by the party 
inisled thereby, unless there are special 
circumstances. —RULI vu. PALS, [1928] 
2D. L. R295 5 (1928) 2 WW. R123, 
22 Sask. I. 1. o14,— CAN, 

32 iil. ——.]—A_ false repre- 
sentation us to a point of law will not 
support an action for diumages.— 
KAVANER 0. BOWHEY, [1928] 4 D. L. R. 
907; [1928] 3 W. W. TR. 267.- -CAN. 


PART I. SECT. 6. 

53 i. Jeffecl—-Contents misdeseribed — 
To one unable to read.}- -J. 2. WATKINS 
Co. v0. MINK, [1928] 3 D. L. BR. 557; 
11928] S. C. . 414.—CAN. 

53 ii. Printed contract—Where 
misleadiny.)|—INTERNATIONAL TRANS- 
PORTATION ASSOCN. INCORPORATED UV. 
CAPITAL STORAGE Co., [1928] 4 
J). L. R. 480.—CAN. 


PART I. SECT. 7. 
4 t. ——.]1—-LAMB v. 








W ALTERS, 


[1926] App. D. 358.—S. AF. 


g ii. —-- .J -An honest expression 
of value, even uf erroneous, is not a 
misrepresentation of fact; but a state- 
meut of value which is known to the 
represontor not te be the true value 
cannot be deemed the expression of an 
honest. opinion. --BLRGE ot. Grew, 
(1928) 1 DL. Ro 86t, 28 Alta. TA. R. 
281: [1927] 8 W. W. 1. S11.-—CAN. 


PART III. SECT. 2, SUB-SECT. 2. 
A. (2). 

123 i. Whether amounting fo nosrepre- 
sentation.|—Where = although = repre- 
sentations, inducing the making of a 
contract, are true so far as thev go, 
they do not cover the whole truth, 
the non-disclosure, whether fraudulent. 
or innocent, May, according to. cir- 
ctunstances, so relate to the essenee 
of the contract. as to entitle the repre- 
sentee to rescission - CANADIAN FARM 
IMPLEMENT Co, LT. ev. ALBERTA 
FOUNDRY & MACHINE Co., LTp. (Alta.), 


pig27] 2D. L. RR. 8th; [1927] i 
W.W. BR. 1025. --CAN. 
123 ii. - 4) FeRnarr oe. Seek 
(1863), 10 Gr Zool CAN. 
PART III. SECT. 2, SUB-SECT. 2.-~- 
A. (Db). 
mi. -- - eeduceary rcdlahtonship | - 
PrekroRD ov. THOMPSON (1902), 10 


N.S. RR, 602.--CAN. 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 


173 ii. —m.J]J—MACFARLANE  v. 


TANA 


H., [lozs} P. 206. 


325. Add. Annotation : —Refd. Trading Co. L. & 
J. Ifo v. De Rougemont (1928), 34 Com. 





Davis (Sask.) (1911), 18 W. L. R. 498. 
—CAN. 

sd. ---- Pleading J] —Where a declara- 
tion alleged that representations were 
mado by deft. falsely & fraudulently, 
to Induco pltf. to act upon them, but 
did not contain any allegation that, 
def knew the representations so tmuude 
by himto be false .—-eld + the declara- 
tion was sufficient. McKay tv. CAMP- 
BLLL (1871), 8 N.S. 1 (2 GG. & OO, 


475. -CAN. 

so. - = — J -The declaration 
alleged that deft. before the committing 
of the gmevance, ete., Was a carrier & 
express agent; that pltf. delivered to 
one W. a sum of money to be handed 
to deft., to be carricd & delivered to S., 
& that deft. falsely & fraudulentiv 
represented to plitf. that W. had 
delivered said money to hun, whereby 
pitt. was satisfied of the fact, whereas 
in trath if had not been so delivered, 
but appropriated by W. to his own use 5 
& by reason of such false & fraudulent 
representation W. obtained time to & 
did ubseond, & pltf. lost said money, 
which he would otherwise have re- 
covered froin W.: —Held : il) was un- 
necessary to ullege that deft. knew the 
representations to be false, the words 
falsely & fraudulently being equivalent 
to knowlgely.— YouNad ¢. VIcCKERS 
(L872), 32 U. C. i. 385,.—CAN. 


PART IV. SECT. 1, SUB-SECT. 8.—C. 


d i. Conversation wih thard 
party. J--FTear vrrick vo MIcHke. (1928), 
28S. HR. N.S. . 285; 45 N.S. W. 
W. N. 69. AUS, 





Cases 389—--748. 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part V.--—-Inducement, Materiality, and Alteration of 


389. Add. Annotations :—Mentd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28; Horwood v. 
Statesman Publishing Co. (1929), 141 L. T. 


54. 


392. Add. Annotation :—Mentd. Horwood v. States- 
(1929), 


man Publishing Co. 
450. 


396. Add. Annotation : 
Tl. T. 641. 


Arn. 2; 


434a. 





7 Scott, 341: 


[1927] A. C. 487. 
rs ee mee, 


98 J.. 


—As to (2) Apld. Clark v. 
Urquhart, Stracey v. Urquhart (1929), 141 


. MORLEY 
3 Jur. 288. 
439. Add. Annotation :-—Refd. Iake v. 


-Pitf. desired to be present 
at the first perfomnance of a play at a theatre. 
He hnew that, in consequence of his having 
made certain serious & unfounded charges 
against some members of the theatre stalf, 


Position. 


bought the ticket at the theatre without dis- 
closing that it was for pltf. 
deft., the managing director of the theatre, 


By order of 


plitf!. was refused admission to the theatre 


J. K. B. 


on the night’ in question. 
damages froin deft. for maliciously procuring 


Pitf. claimed 


the proprietors of the theatre to break a 


(1839), 2 


Simmons, 


contract for the admission of pltf. to the 
theatre, alleged to have been made by them 
with pltf. by the sale of the ticket :—Held: 

{he non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 
ticket from constituting a contract as alleged, 
the identity of pltf. being in the circum- 


stances a material element in the formation 


2039 | 


Annotations : 


an application for a ticket in his own name 


would be refused. 


Ue therefore obtained a 
ticket. through the agency of a friend, who 


of the contract, & the action failed.—Sarp 
». Burr, [1920] 3 K. B. 497; 
124 J. T. 413; 36 T. L. R. 762. 


-~Consd. Dyster ». 
Apld. Scamunell v. Hurley, [1929] 1 K 


455. Add.* Annotation -—Refd. James v. 
General Insce., [1927] 2 K. B. 811. 


90 L. J. K. B. 


panda one Oh. 932. 


British 


Part VI.—Who are deemed Parties to the Representation. 


464. 


Add. Annotation --- Refd. Konskier v. Goodman, [1928] 1 K. B. 421. 


Part VII.—-Remedies for Misrepresentation. 


SuUB-SECT. 3.-—-INJUNCTION (VoL XAXXAYV., p. 52) 


‘‘ Passing off action.|--See TrRavE & 
Trane UNIONS ” read *‘ Passing off action. |——-- 


Kor 


| et seq.”’ 
; 509. 
| 


See TRADE MaArkKs, Vol. NLIITI., pp. 


2th. 


Add. Annotation :—Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 TI. L. R. 76 


Part IX.---Proceedings for Rescission. 


637. lad. Annotation 


A. C, 243, 


649. Add. Annotation :—-Refd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 
695. Add. Annotations :—Refd. Hyman v. Hyman, | 


PART VIII, SECT. 1, SUB-SECT. = es 


531 iv. —-—-~-.}—IRVI v. 
MrErnyGoup (1847), 6u. CG. R. 272 
mee 


631 v.—---———--.]- v.T 
[1928] 4D. LL. R. 183 | ose] SW. W.R. 
92. --CAN. 


PART VIII. SECT. 1, SUB-SECT. 5. —B. 


572 i. Damage neust be natural result 
of representation.) - GOSSK - MILLERD, 
Lrp. v. oe [1928] 2 L. R. 869 ; 
[192s] 5. C. R. 101. —CAN 


PART VIII. SECT. 1, SUB-SECT. 5.—C. 

583 ili. -—- ae vy. Ciry or 
TIALINFAX (1921), 54 N.S. RR. 207; 56 
D. L. R. 239.-- CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.-——D, 
588 viii, - —.] %In an action for 
dainages for deceit, plifs. alleged false 
representations by deft. in regard to 
land in B.C. which deft. had conveyed 
to pltf. in excbange for land in A. 
Held: deft. made no knowingly fulse 
represcotations-us to the situation of 


:—Mentd. Re 
Civil Scrvants (Lreland) Compensation, [1929] 


Transferred | 


| 748. 


the western boundary of the land, or 
as to the amount of timber upon ‘the 
land; but deft. did represent to pltf. 
that there were two springs upon 
the land, which was not. the truth, as 
he knew, & that this misrepresentation 
was tnaterial, was relied upon by pltf., 
& constituted fraud & deceit which 
rendered deft. liable in dainmages. The 
true ineasure of damages Was the 
difference between the value of the 
Jand, without the springs & its value 
assuining the springs to be on if as 
represented. --PERRY v, DOWNS (1913), 
4 . R. 407; 11 D. L. R. 670.— 
CAN. 


693 i. Date of ascertainment of valuc 


— Date of purchase.)\—HARDMAN 1. 
McLEoD C076). 26 S. lt. N. S. W. 
578; 43 N.S. W. W. N. 194.- AUS. 


PART IX. SECT. 1, SUB-SECT. 2.- B. 
639 ii. --- -- —-.}— Where wv party 
to a contract secky to vitiate it for 
fraud he is under the, burden of pleadin 
& establishing facta sufficient for tha 
purpose. The bw den of proof cannot 


Hughes (1928), 
May v. May (1929), 08 lL. J. K. B. 770. 
739. Add. Annotation 
(1928), 97 1. J. Ch. 399. 


Jlughes ev. 





(1928), 97 L. J. Ch. 309. 


139 L. T. 416 ; 
:—Mentd. Weld v. Petre 


Petre 


be shifted until he has established a 
prima facie case.—LASBY v. JOHNSON 
& SIGMETH, [1928]4 D. L. IR. 956; [1928] 


3 W. W. RR. 447.—CAN. 
PART IX, SECT. 1, SUB-SECT. 2.—C. 
642 iv. -——- Ne ee v. ATKIN- 


SON (1920), 28 W. A. L. R. 12.—AUS. 


PART IX. SECT. 2, SUB-SECT. 1. 

703 «OV. --CANADIAN OREDIT 
MEN'S [RUST Ase’N ¥. BUNGALOW 
CONSTRUCTION Co., [1928] 2 D. L. R. 
81.-- CAN. 


PART IX. SECT. 2, SUB-SECT. 4.—-A. 


708 i. When ordered.}—HEass v. Koss 
(Sask.) (1912), 22 W. I. RR. 7425 3 
W~.W. RR. 251; 8 DI. R. 798. —CAN. 


PART IX. SECT. 2, SUB-SECT. 5.—C. 


722 i. General rule.) -— KURYNITAUS 
BROTHERS v0. WESSEIS’ TRUSTEE, 
11927} App. D. 271.—S. AF 


PART IX. SECT. 3, SUB-SECT. 6. 
142 ii. --—.}+—CARRIQUE v. CATTBS 





Vol. XXXV.—Misrepresentation and Fraud. Cases 7'74—783. 


Part X.-—Misrepresentation as a Defence. 


7174. Add. Annotation :— Refd. Re Wait, [1927] 1 Ch. 606. 


Part Xl——Effect of Fraud on Innocent Parties. 


7838. Add. Annotation :—Mentd. Ie Stanton, Hoge v. Maule (1927), 44 T. 1. R. 118. 


mee ee 








i rete a 


aria » Claim of damages, being 
Plquid, & based not. upon the contract 
of sale but upon delet, could not con- 
stitute a relevant defence to the action, 





757 vith, ----— —---.] -C\uILL ot. 
Nicnouus, [1929] 1 De. Le. Re B3a.- 
CAN 











ree. 
- 


(1914), us W.N. 500; 32 0. L. R. 
b . 


757 vii. —— - -——.} In proceedings PART X. SECT. 3, SUB-SECT. 1. & could not be dealt with as a counter- 
for curial rescission of a contract to ; Clann om that action | “SMART 


his practice for £2500. The purchaser 
paid two instalments of the priee, but, 
when sned for the balance of the price, 
he stated in defence that, he had heen 


take shares, the shareholders claim 
for rescission mmav be barred by laches 
or delay on the grotnd that equity will 
not lend its aid to those who sleep on 
their rights.--2Zé Loews, Lp. (Sere | mduced to enter into the contract by 
PRLIUA Cask), [1948] Ve. LR. 166, ' the falhe & fraudulent misrepresenta- 
[1928] Argus LL. R. 288. -AUS., | tions of the seller Held: the pur- 


PART Xl. 
ri. S.J RUELEDGE 1, ANDIERSON 
(1914), 27 W.L. R75: affa. (1915), 
PEW. ER. 8938: 20 D TL. RR. 97: 
21 Man. L. RR. $03. —CAN. 


{ 
PART IX. SECT. 8, SUB-SECT. 9. | 

( | 773 u. = — ~~~ .J—A doctor sold | WILKINSON, [1928] S.C. 383.—8COT. 

| ! 

| | 

| | 


1011 


Cases 5—420. 


MISTAKE. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Part 1.—_-Nature of Mistake. 


5. Add. Annotation :—Mentd. So aad v. Harwood (1928), 97 L. J. Ch. 392. 


Part \|_—Mistake of Law. 


34. Add. Citation :-— previous proceedings, sub nom. AINSWORTH v. WILDINA, [1896] 1 Ch. 673. 
Add. Annotation :—Generally, Refd. Kinch v. eles [1929] A. C. 482. 


Part III_—Mistake of Fact. 





64, Add. Ciletions :--96 L. J. K. B. 621; 187 86. Add. Annotation :—Refd. Chaney v. Maclow, 
jh. T. 233; 43 Ts L. R. 417; 33 Com. Cas. [1929] 1 Ch. 461. 
16, Ui. L. 87. Add. Citations :—96 L. J. Ch. 38; 136 1. T. 
65. Add. Annotation :—-Refd. Greer v. Downs 235. 
Supply Co., [1927] 2 K. B. 28. 94. Add. Sie} Saka sare Kennedy  v. 
ae Thomassen, [19% th. 426. 
oe meen Can 11094] saad ies Ue OME After this case add ‘“ See, also, CONTRACT, 
ae ; No. 308la. 
71. Per A Coase :— Refd. Lake v. Simmons, 125. Add. Annotation : 
pea . Holeproof Hosiery Co. v. Padmore (1928), 
72. Add. Annotation :—-Refd. Greer v. Downs 447. L. R. 499. 
Supply Co., [1927] 2 K. B. 28. 173. Add. Annotation :—Gencrally, Refd. Llome & 
75. After this case add ‘ See, also, MISKhEPRE- Colonial Insce. ». London Guarantee & 
SENTATION & FRAUD, No. 445a.’’ Accident Co. (1928), 45 T. L. R. 134. 
Part V.—Relief in Cases of Mistake. 
249. Add. Annotatin :-—As to (1) Refd. Public —— ——-.]|—SMITH v. PAwson (1855), 25 
‘Trustee v. Lancaster Duchy, [1927] 1 K. B. ‘L. T. 0. 8. 40, C. A. 
516. Annotation :-—Mentd. Musgrove v. Smith (1855), 24 L. J. Ch. 
293. Add. Annotation :—Refd. Eagle Star & British 4°: 


Dominions Insce. v. Reiner (1927), 43 T. L. R. 


420. Add. Annotation :--—Expld. He Mason (1928), 


259. 


PART II. SECT. 2, SUB-SECT. 1. 


11 ov. ——.)]—Held: even if the 
tmaoney had been paid under a mistako 
of law, it} could not, be recovered back. 
-—CAULFIELD t'. ARNOLD (NO. 2), [1925] 
1D. L. R. 298; 34 B.C. RR. 398.-—CAN. 

411 vi.— -.}-—-Where a licence fee is 
demanded by & municipality under a 
Clanu of right, without fraud or 
imposition, & the person of whom it is 
demanded huows that it is demanded 
only by reason of a certain bye-law, 
& chooses to yield to the demand rather 
than contest 1, the payinent. is regarded 
as a voluntary one & tho money 
cannot be recovered back even if the 


bye-law was ulfra wres.— COLWOOD 
PaRK AASOCN., LUrp. vo. OAK BAY 
Se gat ty ]}). 1. Tk. 812; [19281 
2W.W. 598. —CAN. 


PART Hl. SECT. 2, SUB-SECT. 2. 


sa. Jynorance of riyhis dependent on 
mevaed questionsof law de fact—Mistake 
of title “ Beluef.’?l-—lIn Kk. B. OR. 603, 
which provides for the relicf of a 
person who makes lasting improve- 
ments on the Jund of another under tho 
belief that it is his own, the words 
‘under the belief that the land is his 
own” imply a mistake regarding 
sufllicieney of title & not a mistake 
1egurding the boundaries of his own 
land; &, even 1f the rule covers mis- 
takes us to boundaries, the “ belief ’’ 
must be real, bond fide & reasonable, 
that is, it must, be founded on informa- 
tion or assurances buch as would guide 
an ordinarily careful & competent man, 
& not predicted merely on the absence 
ot information or el een especially 
where inquiry is suggested by the nature 
of the = elranmatances.—AUMANN  ¥v. 


97 L. J. Ch. 321. 


McKENzig, [1928] 3 W. W. R. 233.— 
CAN. 


PART III. SECT. 2, SUB-SECT. 3. 


e i. - -— Alistake as to identity of 
payee—Intention of payor—Question for 
qury.J—BUNGE (AUSTRALIA) Pry., LTD. 
v. YING SING (1928), 28 S. Ro N.S. W. 
265; 45 N.S. W. W.N. 60.—AUDS. 


PART III. SECT. 2, SUB-SECT. 7. 


li. ———.]-—-BURKE v. RITCHIE (1906), 
Cout. 365.—CAN. 


PART III. SECT. 2, SUB-SECT. 8. —C. 


sb. Assignment of judgment.J—The 
assignment specifically mentioned two 
judgments, & the judgment in question 
was @ third judgment owned by the 
assignor :—Held: since at the time 
of the assignment, the assignee did not 
have said third judgment in mind at 
all & it was not mentioned, there was 
no consensus ad idem with respect to it, 
&, therefore, the assignment did not 
cover it, although the assignor was 
willing to assign it, & believed he was 
assigning it.—RYGUS v. ZAWITKOWSKI 
& Ross, (1928) 1 D. L. R. 521; [1928} 
NE W. R. 332; 22 Sask. L. R. 305.-— 


PART III. SECT. 2, SUE SECT: 9.—C. 
. Moore 





di . 
(1863), 1 10 ¢ Gr. o4. a CAN. 


en IV. SECT. 1, SUB-SECT. 1.—A. 
ii. -]—MASTER v. PHIPPS 

(se 5B); & Gr. 253.—CAN. 

PART V. SECT. 2, SUB-SECT. 1. 


216 ii, —— Mistaken belief that 
moneu due—Onus of proof on plaintiff. ] 





—RECSEY ». Reicuh, [1927] App. D. 
554.—S. AF. 


PART V. pees “By SUB-SECT. 1.— 


—~—- ——.]—MAHON v. MCLEAN 
sen, 13 Gr. 361.—CAN. 


PART V. ae ve ree 2.— 


282 = iii. shea 


11919) ae on other groundss 
447. 


. R. 480; 48 D. L. R- 


282 -—_—-.]~-SAMSON ¥. 
Burt, 1927] TN. Z. lL. NR. 119.—N.Z. 
sf. Reasonablencss of mistuke.}— 
Held: not a question in issuc.— 
TSHOBA COLLIERY (NATAL), LTD. v. 
TSHOBA COAL SYNDIVATE, LTD. (1926), 
47 N. L. R. 526.—S. AF. 


PART V. SECT. 3, SUB-SECT. 2.— 
A. (b). 


300 —— .]—COTrinGHAaM vu. 
RocLaN (1857), 6 Gr. 186.—- CAN 

300 iii. Unless induced by other 
party. |\—Re pies MEDAL Furn. MF@. 
Co., Hx p. Scytnus & Co. (Ont.), 
(1927) 2 D. L. R. 323; 8C. B. R. 169.— 





PART V. SECT. 7 egy 1.— 
e a s 
863 iii, —-— -~—~.]—Even in a 
common-law action on a written con- 
tract, the defence of mutual mistake 
may be raised, & parol cvidence 
admitted to support it, although deft. 
does not claim rectification or eee 
sion of the _ contract.—CLARK 
gee (1928] 2D. L. R. 95; [1928] 
W. R. 784.—CAN. 


Vol. XXXV.-—Mistake. Cases 458—562. 


Part VI—Recovery of Money Paid under Mistake. 


458. Add. Annotation :—Apld. Home & Colonial | 511. 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 184. 


463. Add. Annotation :—Mentd. Re Harrington 
Motor Co., Ha p. Chaplin, [1928] Ch. 105. 

464a. Mistake must have been cause of payment.|— ~ 
Where an action was brought for money 
paid under a mistake of fact, & pltf.’s evidence 
showed that if he had known of the fact. 
his ignorance of the law would still have led 
him to pay :—Held:; as knowledge of the 
fact would not have affected his conduct the 
action failed.—Homk & CoLONIAL INSURANCE 
Co., Lip. v. LONDON GUARANTEE & ACCIDENT 
Co., Lirp. (1928), 45 VT. LL. RR. 134; 78 Sol. Jo. 
G0; 34 Com. Cas. 163. 

Annotation :-— Mentd. Fe Home & Colonial Insce. Co. (1929). 

45°'T. a. TR. 658. 

470. Add. Annotation :- -Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 


487. Add. Annotation :-~As fo (2) Apld. Ilome «& 
Colonial Insee. v. Joondon (Guarantee «& 
Accident Co. (1928), 45 T. L. R. 134. 


PART VI. SECT. 2, SUB-SECT. 1. 


456 sv. -- -MAXWELL FE OT.. 
Lrp. v. BANK OF NoVA ScotTta, [1928] 
4 1.L. R490; 62 O. L. h. 660. 
CAN. 


533. 


536. 


537. 
540. 


562. 


seetnsa, be redueed = to 
formula.  CrARDEN 





3 W. W. it. 22. —CAN 


sy. Eaxlent of onus of provf.j-- In order 
to sueeced in an action to recover back 
money paid under a mistake of fact 
pitt. must prove, not only the muistuke 
of fact which induced him to part 
with the money, but also that under 


| 

| 

| 

: 475 

| 

| 
the particular circumstances the law 


-__—— 


xix. 


1130, 10 Sash. L. RR. 30; 


43. 


In able to impute to dett. the fietion 488 iv. -- | Money 

of a pronuse to repay it. The con- paid under a mistake of 

ditions under which the law will | recovercd back even though the person 
upute such a provuuse cannot, it pavingoat dad not avail fimsctf off the 


TATA 


RIVER 
MUNICIPALITY vt. MONTREIESULL, [1928 ] 


PART VI. SECT. 2, SUB-SECT. 2. 


-CANADIAN Morr- 
Gach ASsocn, vw. BR. FE917) 1 We. WwW. OR, 


PART VI. SECT. 2, SUB-SECT. 5. 


Add. Annotation :—-Consd. Re Mason (19238), 
97 1. J. Ch. 321. 


Add. Annotatiéns :—As to (2) Distd. Reckitt 
v. Barnett, Pembroke & Slater (1927), 44 
T. L. R. 63. Generally, Refd. Home & 
Colonial Insce. v. London Guarantee & Acci- 
dent Oo (1928), 45 T. L. TR. 134. Mentd. 
Britash & North Kuropean Bank v. Zalzstein, 
f1927)2 KK. B. 92. 

Add. Annotation :---Consd. Re Mason (1928), 
97 L. J. Ch. 321. 


Add. Annotation :-- Refd. British & North 
Kuropean Bank v. Zalzstein, [1027] 2 K. B. 
OR, 


Add. Citations :--{[1927] 2 K. B. 92; 96 
LJ. K.B. 53895 1371. T. 1273 43 T. LR. 
299. 

Add. Cilafions : --137 a TT. 53883 17 Asp. 
M.L.C 30d. 

Add. Annotation: Expld. Smith Wogg x. 


Bamberger (1928), 97 lL. J. I. 13 458. 


au common means of knowledge which he pos- 


RURAL | sessed.- Sr. Rose Rubv«an MUN ictr- 
PALITS we ROYAL BANK oF CANADA, 
}1928S] 1 WoW. RR. 663. CAN, 


PART VI. SECT. 3, SUB-SECT. 1. 

ti. --.J--Fisnern vo LUKE, [1926] 
Vii. 8.190, 47 AJ T. 165.—AUS. 

562 i. Effect of change in understand- 
aig of law—Subsequent declaration of law 
by court.J--Money voluntarily paid at 
u timo when the law is in favour of the 
pasee cannot be recovered, if a subse- 
quent gudielal decision reverses the 
former understanding of the law.— 
JULIAN v2. AUCKLAND (MAYOR, ETC ), 
(AMATI NL A Le Re. 458 N.Z. 


33 D. I. i. 


honestly 
fact can be 
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MONEY AND MONEY-LENDING. 
. Part I.—Money. 


8. Add. Annotation :-—Refd. Anchor Donaldson '10. Add. Annotation :—Refd. Re Wait, [1927] 1 
v2. Crossland, [1929] A. C. 297. Ch. 6086. 


Cases 8—-302. 


Part Il|—-Currency and Rate of Exchange. 


Add. Annotation :-——Refd. 


12. Add. Annotation :-—As to (1) Refd. Buerger v. ba. Richardson, [1927] P. 228 Richardson v. 
New York Life Assce. (1927), 96 L. J. K. B. ee ee : ; 
930. 63. Add. Cilations :—96 J]. J. K. B. 930; 137 
L. T. 431. 
Part 111—Interest. 
101a. -—---.].—SwEeTLAND v. SMITH (1833), 1 125. Add. Annotations :—Apprvd. Maine & New 





yw. & M. 585; 3 Tyr. 491; 21. J. Ex. 190; 
149 BK. R. 532. 


114. Add. Annotation :—-Folld. Maine 
Brunswick Electrical 
[1929] A. C. 691. 


119. Add. Annotation :—Refd. Graigola Merthyr 


Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631. Refd. NSbell Mex, Itd. »v. 
Elton Cop Dyeing Co., Ltd. (1928), 34 Com. 
‘as. 39. 

Add. Annotation :~--Mentd. Lala Indar Prasad 
v. Lala Jagmohan Das (1927), 43 T. L. Kt. 
536. 


& New 
ef ‘ AO. . ) 
Power Co. v. Hart, ! 145. 


Co. v. Swansea Corpn., [1928] Ch. 31. 219. Add. Annotation :—Refd. Weld »v. Petre 
128. .1dd. Annotations :—Refd. Maine & New (1928), 97 L. J. Ch. 399. 

Brunswick Electrical Power Co. v. Hart, 224. Add. Citation :-—136 L. T. 114. 

[1929] A. ©. 6315 Simpson v. Maurice’s 243. Add. Annotation :—Consd. Weld v. Petre 


Kxors. (1929), 45 T. L. R. 581. (1928), 97 J. J. Ch. 399. 


Part IV—Money-Lending. 


286. Add. Annoiations :—Generally, Refd. Glaskic 301. Add. Annotation :—Mentd. Re Debtor (No. 
v. Watkins, [1927] 2 K. B. 181. Mentd. Re 229 of 1927), [1927] 2 Ch. 367. 
Debtor (No. 229) of 1927), [1927] 2 Ch. 367. 302. Add. Annotations :—Refd. Glaskic v. Watkins, 
294. Add. Annotalion :—Gencrally, Mentd. Re [1927] 2 K. B. 181. Mentd. Re Debtor 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. (No. 229 of 1927), [1927] 2 Ch. 367. 


PART II. SECT. 2, SUB-SECT. 1. 


sa. “Gold” bond wssue by Toronto 
company—Holder of interest coupons 
resident in Belgium—Currency of pay- 
ment.j-—Dirwa v. Rio pe JANEIRO 


TRAMWAY, Lieur & PowrkrR Co., 
11928) 4 D. L. R. 542; 62 0. L. ft. 
669.—CAN. 


PART Ii. SECT. 3, SUB-SECT. 1. 

sb. Winding-up of partnership— 
Payment to assignee of partner—-kRate 
at date of realisation of assels.)— As 
regards the rate of conversion of 
dollars into British Indian currency, 
to which the assignee was entitled, the 
rate prevailing at the date on which 
the winding-up of the partnorship was 
completed & the assets were roalised 
is the proper rate to be alowed to the 
assignee.—VEERAPPA CHETTY v. Mu- 
THAR CHErry (1929), I. L. R. 52 Mad. 
509.—IND. 


PART III. SECT. 2, SUB-SEOT. 1.—A. 
n. Revad., 648. C. R. 396. 


PART III. SECT. 2, SUB-SECT. 1.—B. 


95 vi. -I—DuUNN v. R. (1901), 1 
Cout. Dig. 728. --CAN., 





PART III. SECT. 2, SUB-SECT. 2.—A. 

117 v. ——.}—When an instrument 
provides for future payments, but. the 
time for payment, & the amount, if 





any, payable, both depend upon con- 
tingent events, there is not “a sum 
certain payable by a written instru- 
ment at a certain time” so as to 
cnable interest to be allowed under 
sect. 24, sub-sect. 1, of the New 
Brunswick Jud. Act, 1909, the language 
of which is not distinguishable from 
that in the English Civil Procedure 
Act, 1833, 8s. 28.—MAINE & NEW 
BRUNSWICK ELECTRICAL POWER Co. 
v. HART, [1929] A. CO. 631.—-CAN. 


PART III. SECT. 2, SUB-SECT. 2.—C. 


f i. ——--.]—THE CUSTODIAN v. 
BLucnvAkR, [1927] 3 D. Ll. R. 40; 
[1927] 8S. C. R. 420.—CAN. 

sd. Under Crown Suita Act, 1898 
62 Vict. No. 9, W. A.)—Whether pay- 
able by Crown.}—R. v. MCNEIL, [1927] 
A. ©. 380; 96 L. J. P. C. 41; 136 
L. T. 646.—AUS. 


PART III. SECT. 2, SUB-SECT. 3.— A. 


sk. Money obtained by _ threat.j— 
FURPHY v. NIXON (1925), 37 C. L. R. 


161; 268. R.N. 5. W. 380.— AUS. 


sl. Reseission of contract d& return 
of purchase-money.] ~-Where the ct. 
gives a purely equitable relief as in the 
caso of rescission of a contract & repay- 
ment of the money paid by the pur- 
chaser, the vet de will carry interest 
from the date of the payment until 
the date of repayment, whenever 
repayment takes place, but will not 
carry interest as a judgment.— 
SKINNER v. JAMES SYPIIONIO VISIBLE 
MEASURES, LTp. (1927), 28 S. RR. 
N.S. W. 20.-- AUS. 


PART III. SECT. 6, SUB-SECT. 1. 


261 v. .—CLYDE NAVIGATION 
TRUSTEES Vv. KELVIN SHIPPING Co., 
Lrn., {1927} &. C. 622.—SCOT. 


sm. Rule in India.J—In India com- 
pound interest is common, & often 
nay be necessary & propor upon a 
borrowing for necessity. —-SUNDER 
Murt v. SaTYA KINKER SAHANA 
(1927), L. HR. 55 Ind. App. 85.—-IND. 


PART IV. SECT. 1, SUB-SECT. 1.—A. 

282 i. Question of fact.)—-In euch case 
itis a question of fact whether a person 
is carrying on the business of money- 





Vol. XXXV.—Money and Money-lending. Cases 308—484a. 


308. Add. Annotation :—Consd. Re 
07 L. J. Ch. 321. 


304. Add. Annotation :—-Consd. Pirie v. Richard | 358¢, 


son, [1927]1 K. Lb. 448. 


Add. Annotation :—Refd. Merz v. South 
ae Equitable Money Soc., [1927] 2 K. B. 


316. 


343. 


woe Equitable Money Soc., [1927] 2 K. B. 


Add. Annotation :—Refd. Merz v. South 
haa Equitable Money Soc., [1927] 2 K. B. 


Add. Annotation :—As to (1) Refd. Merz v. 
South Wales Equitable Money Soc., [1927] 
2K. B. 366. 


Company registered as money-lender — 
Security payable to secretary.|— Deft. socictiy 
became incorporated as a limited co. & began 
to carry on business as moncy-lenders & were 
registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft. society, which was mentioned by 


345. 


346. 


346a. 





name in the note as the society of which he | 


was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c¢. 51), 
s. 2 (1) (c):—Held: as no one could sue on 
the note except the secretary, the security 
had been taken in a name other than deits.’ 
registered namec, & pltfs. were entitled to 
the declaration claimed.--MEkz v. Sovm 
WALES EQuiTarnLE Monrey Society, Lrp., 
[1927]2 K. B. 366; 961.3. Kh. B. 1020; 1387 
L. T. 626; 43 'T. L. R. 456, ©. A. 
Sun-secrT. 5.—RESTRICTIONS ON CONTRACTS. 
See Money-lenders Act, 1927 (c. 21), ss. 6, &. 
- 358a. Note or memorandum signed by borrower--- 
Contract contemplating security—Whether 
contract must set out terms of security.| — 
Semble: when the contract contemplates 
a promissory note as sceuritly & there 1s a 
promissory note in the ordinary form not 


contradicting the contract, the fact that the , 


contract docs not set out the terms of the 
promissory note will not invalidate the con- 
tract, though it may be otherwise if the 


security contains an onerous term not con- | 


tained in the contract.— KEADING ThUsT, 
Lirp. v. SrERo (1929), 46 T. L. BR. 117, C. A. 
353b. ---— Date of loan inaccurately stated.]—If 
the memorandum required by Money-lenders 
Act, 1927 (c. 21), 5. 6, states the date ol the 
loan incorrectly, the contract is unenforceable, 
even although the inaccuracy has caused no 
deception & is due merely to a clerical error.— 


-_—_+ 





re en cere mneneeetereren-alnanneaynern aime =: 


lending.—Krrr v. LOUISSON, [1928] | 


N. . ° e wn AN 0 Made 
ZL. R, 154.—N.Z BUTLER, [1929] L. 


PART IV. SECT. 2, SUB-SEOT. 1.—A. 


301 ii. —— .}—Where a person 
Whose business is that of money- 
lending, or who advertises or announces 
himsolf or holds himself out in any 
way as carrying on that business, & 
does any of those acts within the Irish 
Free State, he must, in ordcr to make 
his contracts legal & enforceable within 
the Irish Free State, comply in the So. 
lrish Free State with the provisions as 
‘oO registration contained m Moncy- 





5S. R. N.S. W. 354 
13.—AUS. 


Onus 


Mason (1928), | 


Add. Annotation :—Refd. Merz v. South | 





lenders Act 1900, 5. 2 (1) (a).- -LONDON 
FINANCE & DiscOUNT Cu., 


PART IV. SECT. 2, SUB-SECT. 3. 


324 i. What amounts to—Queslion of 
fact. J—GOLDSTEIN rs (1926), 26 


PART IV. SECT. 3, SUB-SECT. 1.—B. 
of proof.|-—-NEISON 0. 
CAMPBELL, [1928] V. L. R. 364 5 [1928] 
Argus L. R. 221.—AUS., 


GASKELL, Lrp. v. AskwitH (1929), 45 


T. L. R. 566 3; 73 Sol. Jo. 465, C. A. 


Duty of money-lender to supply information — 
Application to proceedings on judgment 
summons.|—PracticE Nore (1929), 45 
Ted. Re 476, 

Add. Annotation : —Refd. Iumphery v. Wil- 
son (1929), 141 LL. 'T. 469, ° 
Add. Annotation :—As to (1) Refd. Crossing- 
ham v. Park (1927), 96 L. J. K. B. 1036. 


Before proceedings taken by money-lender 
for recovery of money lent.|— (1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51), s. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arismg under any agreement to 
pay interest or an amount charged for 
expenses, Inquiries, fines, bonug, premium, 
renewals, or any other charges,’ is within 
the jurisdiction of the county ct. 

(2) If this condition is fulliied, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ners. -- CROSSINGHAM vo. Pargk, [1928] 1 kk. B. 
3305 96 L. J. K. B. 10386; 1387 LL. T. 651 ; 
437. LR. 617, D.C. 
379a. Jurisdiction of county court--Amount of 
money lent over £100.) - CrossINGHAM v. 
Park, No. 377a, ante. 


-—— .| --(1) In order that there 
should be a contravention of Money-lenders 
Act, 1927 (c. 21), 8. 5 (3), it is not) necessary 
that a person acting as agent or canvasser for 
the purpose of inviting the public to borrow 
money from a money-lender should be 
employed by the money-lender, & the trans- 
action will be illegal if the money-lender, 
although not having employed that. person, 
nevertheless has consented to or connived 
at his acting m that capacity. 

2) Interest at forly-eight per cent. per 
annum for a loan amply secured by a bill of 
sale is excessive, & the transaction is harsh 
& unconscionable within sect. 10 of the above 
Act.— VERKNER-J£EFREYS vo. PINTO, [1929] 
1 Ch. 401; 98 L. J. Ch. $375 140 1. T. 360 ; 
45 T. L. R. 168, C. A, 
| 409. Add. Annotation -— Apprvd. Reading rust. ev. 
Spero (1929), 46 TR. 1. R. 117. 
| 410a. ———-.|- -VERKNER-JEFFREYS 
38la, ante. 


434. Add. Annotation :—As to (2) Refd. Glaskie v. 
Watkins, [1927] 2 K. B. 181. 


| 434a. Remitting action to county court— Whether 


366. 
| O77. 


| 877a. 


381a. 


»o Pinto, No. 











a mm i re ne ED A EE ee eet 


PART IV. aah i SUB-SECT. 1.— 
. (a). 


sp. Bill in favour of money-lender—- 
“Summary diligence’ Money-lenders 
Act, 1927, 8. 18 (h).J—Held: ** suin- 
mary diligence ”’ in sect. 18 (2) means 
the execution of diligence & not the 
obtaining of the punumary warrant on 
which it) proceeded; &, accordingly, 
an arrestment executed after Jan. 1, 
1928, on a bill in favour of a money- 
lender was incompetent, althongh the 
warrant on which the = arrestment 
proceeded was obtained before that 
date. -MurRAY tt. M‘'GuikK, [1928] 
S.C. (Ct. of Sess.) 647.— SCOT. 


LTp. ». 
it. 90.— IR. 


3S. W.W.N. 


TAT PY 


Cases 434a—456a. 


4.42. 


442a. --— Action by money-lender — Judgment | 


claim founded on contract—County Courts 
Act, 1919 (c. 73), s.1.]—Pltf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to pltf. & other & necessary relief 
under Money-lenders Acts. fPltf. having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 :—Held: pltf.’s claim was founded 
on contract within County Cts. Act, 1919 
(c. 78), 8. 1, & could be remitted to the county 
ct. under that sect. for hearing.—-WHITE v. 
SmitH (1927), 96 I. J. K. B. 3973; 137 
L. T. 48; 43 T. L. RR. 288; 71 Sol. Jo. 191, 
C. A. 


For ‘* Party seeking relief—Ordered to pay | 


costs ’’ read ‘* Costs—--Party seeking relief- 
Ordered to pay costs.’’| 


445. 


446. 


447. 


448, 


449. 
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interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he has a dis- 
cretion to deprive pltfs. of costs.—TEM- 
PERANCE LOAN FuND v. ERwWoop (1927), 
137 L. T. 449; 438 T. L. R. 530, D. C. 


Add. Annotation :—-Consd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 


Add. Annotations :—Refd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. Mentd. Jte Debtor 
(No. 229 of 1927), [1927] 2 Ch. 367. 


Add. Annotations :— Consd. Crossingham uv, 
Park (1927), 96 L. J. K. B. 1036. Refd. 
Glaskie v. Watkins, [1927] 2 K. B. 181. 

Add. Annotation :—N.F. Glaskie v. Watkins, 
[1027] 2 K. B. 181. 


Add. Citations :—|1927] 2 K. B. 181; 96 
L. J. K. B. 469; 137 L. T. 182: 71 Sol. Jo. 
192, C. A. 


for reduced amount—-Discretion to deprive 456a. Employment of agent or canvasser— Money- 


plaintiff of costs..—In an action by money- 
lenders in the county ct. for money lent ~ 


lenders Act, 1927 (c. 21), s. 5 (3).]—VERNER- 
JEFFREYS v. PINTO, No. 381la, ante. 


MORTGAGE. 


Vol. XXXV.— Cases 4—305. 


Part |.--Nature of Mortgage. 


4. Add. Annotations :—Refd. 


(1928), 97 LL. J. Ch. 


72a. S. P. Rarcuirr v. DAvis (1610), 1 Bulst. 29 


Cro. Jac. 244; 


Yelv. 178 ; 
Ki. R. 7338. 


Annotations :—Consd. Ryall v. Rolle (1719), 1 Atk. 165. 
. Kinsey v. Hoyward (1699), 1 
Donald v. Suckling (1866), L. R. 1 Q. B. 585 | 
78a, —- ~ ——- --—.]--Ordinarily hy the com- | 
mon law, although a mtge. may be given | 


Refd 


399 ; 


Prestwich U. D. C. (1929), 141 1. T. 602. | 
| 
| 
| 


Weld =v. 


Petre 
Dennerley +. 


Noy, 137; 80 





Q BOD. 3863. 


| without. delivering possession, yet a mere 
pledge cannot. be given without the delivery 


ee 


of the possession of the goods (MELNISH, J..J.). 
- AYERS v. Sour AUSTRALIAN BANKING Co. 
(i871) 1. R8P.C. 548 3 7 Moo. P. CG. C. 432 ; 
OW. RR. 860; 17 E.R. 163; sub nom. AYRES 


| vo. Soutm Ausrrauian Bankina Co., 40 

dat. Maym. 132; L. J.P. . 22, PL. 
Annotations. --Mentd. Batson oo. london School Board 
(1903), OF JO. 4597 Retd. Bardick # Sewell (1883), 10 


Part I|—-Classification of Mortgages. 


260. Add. Annotation.:— Refd. Re Wait, [1927] 1 


Ch. 606. 


ee — ee. 
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PART I. SECT. 4, SUB-SECT. 2. 


37 v. -}—Where a registercd 
instrument, clearly shows a transaction 
between the parties to be u sale, oral 
evidence to show that it was intended 
to be a mtge. is inadmissible im evi- 
dence.—-MAUNG SHWE PHOO v) MAUNU 
EAS SHIN (1927), 1]. 1. Hi. 5 Ran 644, - 








PART I. SECT. 6, SUB-SECT. 1. 

51 xvii. ——.)—HERRON v. MAYLAND 
(Alta.), [1927] 4 D. L. R. 1713 [1927] 
2W.W.R. 768, affd. (1928) 2 D0. i. 
SoS 5 [L9L28] S.C. R. 225 --CAN. 

51 xviii. ---—.]—-BNAGWAN SAHAI U 
BHAGWAN Din (1890), 1. Li. HR. 12 All. 
387; 1... 17 Ind. App. 98.-- IND. 


PART II. SECT. 1. 
sq. Horm of—Whether statutory form 


essential.) -IMPERIAL FLEVATOR & 
LUMBER Co. v. OLIVE (1914), 29 
W.. RR. 889; 6 W. WwW. Th. 1062; 19 


D. L. R. 248.-~-CAN, 


PART II. SECT. 2, SUB-SECT. 1. 


91 v.- ——.-—-PItf., as admimstrator, 
sucd upon deft.’» ulleged promise to 
execute a mtge. to testator on certam 
land, in consideration that testator 
would discharge a mtge. which he then 
held thereon, so as to enable deft. to 
Rive @ first mitge. on the land to one 
L.:—Acld: the alleged promise 1¢- 
quired to be in writing, as relating to an 
interest in land.— STODDART v7. SToOb- 
DART (1876), 39 U. Co RR. 208.- CAN, 


PART II, SECT. 2, SUB-SECT. 2.—A. 


.)—Lrys v. HOLLING- 
(1878), 29 C. P. 66.—CAN. 


PART II. SECT. 2, SUB-SECT. 2.—B. 


109 i. Specrfic performance.) ~ JEWAN 
Lau Daga v. NILMANI CHAUDTIURI 
(1927), L. R. 55 Ind. App. 107.—IND. 


PART II. SECT, 2, SUB-SECT. 5.—A. 


sc. Necessity for good faith —Eeffect 
of laches.|\—Re AYLWAKD, Kr yp. 





6 i. 
HEAD 





McMILLAN (P. oT), (1927) 4 1). 1. RR. 


305, 8C. B. R. 358.—CAN, 


PART Il. SECT. 2, SUB-SECT. 5.--B. 


sd. T'ransfor ain blank = & certificate 
of title.) -Fee VANS CO CUERINTIGNSEAN, 
herp. Tose, Evertrr, (foO28) 42) bL. 7 
OOS; IVZSES WLW. RR ot CAN. 


PART II. SECT. 2, SUB-SECT. 5. -1. 


se. J7aperiy as at stands at dale of 
sale or forcclosure | Vor the purpose 
os creating an equitable imiyze of a 
bhase Gh an andro coneenn at as quite 
sufliaient to deposit the tytle deeds 
under Which that share was acquired, 
Where such a share as mortgaged the 
truties must be taken to avend that 
When foreclosure or sale tabes gdaec, 
at some subsequent date. the share 
shall pass to the purchaser as rt stands 
at the date of the foreclostie or sale, 
QA not merely us mo extsted al the date 
of the various tithe decds when it was 
aequired -—— TOOMLY — ¢ Pure PRNDKA 
Naty Bost (1928), I... 7 Pat. 020, 
— IND. 


PART II, SECT. 2, SUB-SECT. 6. 


sf. Agreement gang rights over build- 
mg to creditor | CLUTIBERBUCK  t 
TIupreqan Luvperk Co., [bes] os 
W.W. R125) CAN. 


PART II. SECT. 3, SUB-SECT. 1.—A. 


n i - — J- An instrument of 
transfer lodged for rezistration under 
Transfer of Land Aet, 1985, expressed 
the consideration for the transfar to 
be “ the sum of L200, this dav lent to 
me by M., which summa as te be repaid 
within two vears from the Cate hereof, 
together with interest at be rate of 
£6 per cent. pa aunian in the mean- 
time.’ Sho transaction between the 
parties to the transfer was, to the 
knowledge of the registrar of titles, a 
intre transaction. The registrar re- 
funcd to register the transfer *— f/eld : 
the registrar was Justufied im refusing 
to register the transfer.— Pura v. Rre- 
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nn 


| 305. Add. Annotation : As fo (1) Consd. Weld v. 
| Petre (1928), 97 La J. Ch. 399 


ISTRAR OF TErLes, [1928] Ve da. Re O48; 
[192s] Arrus L. R. 224.—AUS. 
bi. Certificate of regustry—Requisites 
of | --2e BRADSHAW & SIMCOE COUNTY 
A (1867), 26 U. C. RR. 464. -- 
AN. 


bb i. How ascertained] Re 
LAND Trthins Acr (1921), 65 D. dae RR. 
TT0.- CAN, 

hh i. - Proceedings for foreclosure 
- Who has gurisdution | A mtge. of 
find, under a new system, operates as 
ao secupity only, & not as a transfer 
Of the land or of any estate or mterest 
therem, dkeal Property Act, #8. 100; 
& procecdings for foreclosure cam be 
taken only before the distiset registrar, 
us provided for im pseets. 175, 144 
ol the Act, & the et. of K. Be has no 
Jurisdiction to make a final or other 
order of forecdlopure in respect of puch 
a mipe., in the absence at all events of 
aspecalarreement between the purties 
laising cquties as to title or for oa 
convesaneo of an ecatate in the land.— 
Re ALAIRE & Frecuierria (1993), 25 
WoL. n. 618 - CAN, 

sl. Necessity for affidarit in Horm Ie- - 
Land Villes Act, 1917, 8. 100.J- fe 
LAND TItThns AoT (Sash.), [1919] 1 
W. W. RR. 713.- CAN. 

6m, ——---- ——-.])— Te LAND TITLUS 
ACT, CANADA'S LIFE ASSURANCE Co.'s 
Cann (Sask.), [1919] 2 W. W. R. 47.—- 
CAN. 


sn. Jtegstration feca—By whom pay- 
able.) ~A purchaser who, to secure a 
balance of purchase-money, has given 
nh mtge. to the ct., must pay the fees 
for registration of his uitge. 
SWEETNAM 0 SWEETNAM (1873), 6 
J. Rt. &3.— CAN. 


PART II. SECT. 6, SUB-SECT. 3. 


293 i. Validity—Omission of penal 
sum an obligatory clause.jJ- Held: the 
omission did not render the bond 
uncertain & ine(fectual——-GhREAT Wis?’ 
Lirk ASSURANCE (CO. 0. CAMPBELL 
(Man.), [J92s8] ' TD. ds R. 2635 87 Man. 
TL. 1643 [1927] 3 W.W. RR. 645.— 
CAN 





Cases 368a—587. 


ENGLISH AND Empire Digest SpPPLEMENT. 


Part Ill—Parties to Mortgages. 


368a. Cost of purchasing adjoining land---Main- 
tenance of value of trust property.]-—Jic 
TLATG (1912), cited in Underhill’s Law of Trusts 
« Trustees, 8th ed., p. 231. 
371. Add. Annotation s= Generally: Refd. Pirie v. 
Richardson, [1927] 1 K. B. 448. 
383a, —-~- 
terms of years do not answer the description 
of “‘ real securitics,’’ within the meaning of a 
power for trustees: to lend on mortgage of 
‘real securities.”’-— Ne Boyp’s SrErrLED 
ESrTaTEsS (1880), 14 Ch. ). 626; 49 I. J. Ch. 





$08 ; 483 L. T. 348. 
385a. —-— Fourteen’ years.|—Trustees being 
empowered under a settlement to invest 


trust moneys upon mtge. of freehold, copy- 
hold, or leasehold estate, invested upon mtge. 
of leaseholds, with only fourteen years to 
run, the ct. directed the mtge. to be called 
in, without. prejudicing any question as to the 
liabilty of the trustees in the event of a loss. 
—PINCE v. BEATTIE (1863), 2 New Rep. 546 ; 


32 L. J. Ch. 734; 9 L. 7.315; 27.0. P. 804; 
9 Jur. N.S. 1119; 11 W. HR. 979. 

385b. —-- .J—BouRNE v. MoLE (1843), 1 L. 'T. 
O. S. 123 subsequent proceedings (1845), 8 
Beav. 177; 60 E: R. 70. 


389a. Real security in Scotland—Power forbidding 
investment on real security in Ireland.]— 
Trustees of the will of a testator, who died 


389b. House 


in 1845, had power to invest on “ real 
securities in England or Wales, but not in 
Treland.”? The ct. declined advising the 
trustee to invest, under the powers contained 
in the 22 & 23 Vict. c. 35, s. 32, on a mtge. 

of Scottish estate.—He MILs’ Witt. (1859), 
27 Beav. 579; 29 L. J. Ch. 47; 11. T. 122 ; 


23 J. P. 805; & Jur. N. S. 1236; 8 W. R. 
54; 54 BK. HK. 229. 
property— Value dependent on 


covenants.) 
£2,183, trust funds, which they were em- 
powered to lend on real security, in a mtge. 
of house property in a town, occupied for 
commercial purposes & valued at £2,800, 
a value also in some measure dependent on 
the performance of covenants, held not to be 
justified.— PHILLIPSON v. GAaTYry, GATTY v. 
PuiItLIPSON (1848), 7 Hare, 516; 12 1. T. 
O. S. 445; 138 Jur. 318; 68 E. RR. 213. 





i a :—Apld. Norris v. Wright (1851), 14 Beav. 291. 


Jtc Massingberd’s Settloment, Clark v. Trelawny 


(1890), 63 L. T. 296. 
415a. Investment improvident owing to nature of 


property.|—Fic SALMON, PRIKST v. UPPLEBY 
(1889), 42 Ch. ID. 359; 62 L. T. 270; 38 
W. KR. 150; 5 TL 1. RR. 583, C. A. 


Annotations : -—Consd. pronouns Land & Minerals Co. v. 


Kolekrpann (1905), 9 3 
Morgan v. Blyth, Smith v. Blyth, [1891] 1 437 , 
Turner, Barker v. 
Gould, [1898] 2 gh 250; 
[1903] 1 


Refd. Pith v. pet iedgate, 

c 
Ivimey, |1897} 1! Ch. 536: Head wv. 
ei Re Lake, fx p. Howe, Trustees, 


Part IV.—Form and Contents of Mortgage. 


488. Add. Annotation :—Distd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 


490. Add. Annotation :—As to (1) Consd. Sowerby 
vu. Lindsay (1928), 44 T. Ju. RR. 501. 


501. In the catchwords for ‘‘ charged ’’ 
** changed.’’ 


501a. ——— .|--JACKSON v. INNES (1819), 1 
Bhi. 104; 4 EK. R. 38, H. L. 
arte Hone :—Apld. Clark »v, ‘Bure h (1845), 
nsd. Whitbread v. Smith (1854), 3 De G. 
Apld. Heather v. O'Neill (1857), 4 Jur. N soe 
Atkinson v. Sinith (1858), 3 De G. & J. A Re. 
ings v. Astley (1861), 30 Beav. 260. Expld. Dawson v. 
Bank of Whitehaven (1877), 6 Ch. D. 218. Distd. Jones 
. D. 205. Refd. Reeve v. Hicks 
3; Hipkin v. Wilson (1850), 15 
L. T. O. S. 559; Plowden v. Hyde (1852), 2 De G. M. & G. 
G84 ; Kddleston v. Collins (1853), 3 De G. M. & oe : 
Walker », neon: (1856), 21 Beav. 284; Weather v. 
O’Neill (1858), 27 L. J. Ch. 512; Plomley v. Fleton (1888), 
14 App. Cas. 61. 


read 





2 Coll. 221. 
M. & G. 727. 
181. _Consd. 
Apld. Hast- 


PART III. SECT. 1, SUB-SECT. 1. 


oi. Under Act Respect- 
jag Homesteads, s. 2, the registrar 
cannot registor a mtgo. of homestead 
land if the same is not signed by mtgor.’s 
wife, although in a paper attached to 
the mtge. she purports to have relin- 
quished her homestead rights in favour 
of mtgcee.— Re LAND TITLES Act, [1919) ed 
1 W. W. RR. 711.—CAN. fe ec agese of 

sp. Mortgage by alleged absolute be me 

owner--Third party in possession. )— 
oe v. COUCTIER (1868), 15 Gr. 419.— 


PART IIT. SECT. 3, SUB-SECT. 1. 


fi. —--— What estate passes.}— 
BANQUE VPROVINCIALE DU CANADA 2. 
CAPITAL TRUST CORPN., [1928] 4 


D. L. R. 390 ; 








——-.) 


Apel 4D. L. R. 
12.—CAN. 





—} 


505a, -—— -- 


583a. - 


587. 


62 O. lL. R. 458.—CAN. 
PART III. SECT. 3, SUB-SECT. 2.— 
A. (a) i. 


343 i. Whether mortgagee concerned 
with application of money.}—PLACK ¥. 
SPAWN (1859), 7 Gr. 406.—CAN. 


sr. Power ee b 


NORTHERN LIFE ie Co. or bat a 
679; . RR. 


PART IV. SECT. 1, SUB-SECT. 1. 


483 iv. -~-—~ .}—There is an implied 
covenant on the part of a mtgor. to 
repay the mige. money, even though 
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testator to mort- 
iy wi 2 subject to 


63 O 


-.|—A mtge. of property does not 
alter the existing limitations affecting it, 
except for the purpose of the mtge., unless 
an express intention be shown to resettle it.—— 
HASTINGS (LORD) v. ASTLEY (1861), 30 Beav. 
260; 8 Jur. N. S. 225; 10 W. RR. 78; 54 
B. R. 888. 
rene -- =, ]---On a mtge. of a public 
house the goodwill is not included unless 
expressly mentioned.—He BENNETT, CLARKE 
v. WHITE, |1899] 1 Ch. 316; 68 L. J. Ch. 104 ; 

47 W. R. 406. 


Add. Annotations :—Refd. Houghton  v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246; Liggett (Liverpool) v. Barclays Bank 
(1927), 187 L. T. 4438. 


the bond contains no express promise 

to repay it.-—-CHHATHI LALSAH KALWAI 

- BINDESHWARI PRANAD SAHU ane) 
I. L. R. 8 Pat. 16.—IND. 


PART IV. SECT. 5, SUB-SECT. 3.— 
A. (a). 


517 ~~ siv. -]}— DOMINION 
Trust Co. v. MUTUAL LIFE ASSURANCE 
Co., BRITISH CANADIAN SECURITIES ¥. 
MUTUAL LIFE ASSURANCE Co., [1917] 
3 W. W. R. 941.-—-CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 
620 ii. —— —— Security hg dalek 
advances-—Construction of Stam 
1891 (c. 39), ss. 15 “(), 88 (1 a) al 
O’SULLIVAN 2.  TLOUGHNAN, [1927} I. R. 
493.—-IR. 





OM UW. 


Kd wards 
Turtle (1843), 


633. Add. Annotation :—Refd. 


ance.|—-Held: a mtge. for £1,500, with 
covenants for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £25 stamp.---Hause ». Prrmens 
(1831), 2 B. & Ad. 807; 1L.J.k. B. 2: 109 
BE. R. 1342. 


Annotations :-—N.F. Doe a. Merceron v. Braze (1838), 8 Ad. 


E). 620. Consd. Richards v. 


M cc] N cere ae . 
841),10 1, J. Ch, 329.” Disth Wrowenten 


Distd. Wroughton t. 
2 poke L. 473. Dbtd. Lawrance v 


’ 309 as itheote 


625a. ——— Second mortgage —Covenant to pay 


sum secured by first mortgage—First mortgage 


duly stamped.|-—A second mtge. of frechold ; 


property subject to an existing tirst) mtxze. 
contained a covenant. by the borrower to 


Vol. XXXV.—-Mortgage. 


Cases 6238a-——98A. 


pay by instalments (a2) a sum equivalent to 
the amount of the loan, the subject of the 
first; mtge., (6) a sum equivalent to the 
amount of the loan, the subject of the second 
mntye.. & (©) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtges. There was a proviso for redemption 
on payment of the amount of the second 
mtye. & interest thereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount thereby secured :—fleld : 
the second mtge. was liable to stamp duty 
in the aggregate ot the two sums secured by 
the two mtges., the covenant contained in 
the seeond mtge. to pay the amount secured 
by the first mtge. being an additional cove- 
nant made with a different) covenantec. 
Meirtan Propurry INsuranci Co., Lp. v. 
ee REVENUE Comes, (1926), 186 lL. T. 
odbeD be 





Part VI—-Rights and Liabilities of the Mortgagor. 


Purnell 
11927] 2 Ch. 142. 


782a. Service of notice to quit ~Whether Small 


Tenements Recovery Act, 1838 
applicable.]—A mtge. deed contained a clause 
by which the mtyor. attormed tenant from 
year to year to the mtgees. at) a nominal 
rent. It was also provided that, af the 
mtgor. made default in payments under the 
deed, the mtgees. might. give to the mtgor. 
seven days’ notice in writing to deternuve the 
tenancy created by the deed. The mtxor. 


defaulted & the mtvees. served on him a! 


notice to quit. The mtgor. refused to give up 
possession :—Held: the term or interest of 
the mtgor. in the mortgaged property lad 
been “‘ duly determined by a legal notice t« 


quit. or otherwise” within sect. 1 of ahove | 


739. Add. 


Vhads, 2 OR Sey! 
845. .1dd. Annotation : 


Act, &, therefore, justices had power to issue 
a warrant to give possession of the property 
tothe mtcees.  Dunney & Die TRicT BENEFIT 


(ce. 74), : Socuery 7 Gornpon, [129] 2 
| Kb. 105: 08 I. K. B86: 1d dT 
5835 O03 0. 2. ise: 15 Tol. Re. 42d 
| L. G. Re TIS, DL G. 
737. Add Annotation: Apld. Dudley & District. 


Benelit, Budding Society e. Gordon, [1929] 


BB. 104. 
frnotation ¢ 
G06. 


Rofd. Re Wait, [1927] 1 
Ch 
Kina vo. Binp, No. 774, post. 
Refd. The W. H. Kandall, 
[1925] P. 4d. 


846. Add. Annotation: Refd. Torbay Hotel v 
Jenkins, |PNZ7} 2 Ch 22h, 
Part VIl—Equity of Redemption. 
Add. Aunotation : Consd. Weld vr. Petre 


$10. Add. Annotation :—Mentd. Richards v. Pryse, 


(1927,2 K. B. 76. 


PART VI. SECT. 3, SUB-SECT. 7. 

_ 865 iv. .]—A mtgor. 
in possession is entitled to cut timber 
on the land & to give third persons 
a licence to do so, unless if is shown 
wane YuXU security is thereby impaired 
Ihe onus is on the party secking to 
establish impairment to plead & offer 
proof of it.—Reip v. GALBRAITH, (1927 |] 
2D. L. R. 857; [19287] 1 Ww. W. lh. 
780; 38 B.C. R. 287; varying, (1926) 
4D. L. R. 814; 11926) 3 W. W. Qf. 
500; 38 B.C. R. 36.—CAN. 


PART VI. SECT. 4, SUB-SECT. 2.—D. 

g i. ~—-— Position of mortgagor.) —- 
Where a mtgee. leases the land to the 
itgor., the latter does not take the 
lease in his character as intgor., but 
in his individual capacity only, & as 
such he stands in the same position 
48 a stranger to the mtge.—-MASSE1- 
Harris Co. v. MANLEY. [1927] 1 
D. L. R. 464; [1927] 1 W. W. R. 35; 
21 Sask. L. 1. 256.—CAN. 


PART VI. SECT. 4,SUB-SECT. 3. -A. 


h. Reved., [1924] 1 W. W. HK. 1233; 
18 Sask. L. KH. 269. 











| 984. 


sk. Jiffeet of Landlord dA Penant tel, 
RS.O ,W9t1 te 1550) 8.8 | KENNEDY 
v. AGRICULTURAL DEVELOPMENT 
Boanrp, [Iu2o) # 0. lt Flies oo 
O.L. R obf4 CAN. 

sh. Vyfteetof Laud Tilhs Ach» SV 
MatrtneWsown Brhorkikkies A MOV PHBA, 
Goon, 1/1997} 81) Lh be 22. 71o27) 1 Ww 
W.R. 72k. 2b sash EE ft 10% --CAN. 


PART VI. SECT. 7. 
ce i. — Mortyage overdue — 
Right of possession tn morfygagec | - 
Wyectment cannot be sust.uned bs a 
mitgor. against a straueer where the 
mtge. is overdue & unsatisfied, & the 
fee & meht of possession berg in the 
migee.— Dow do McBeRNIE ?. LUNDY 

(1844), LU. CG. Ro 186.--CAN, 
sn. Payment nto court of umount due 
on mortyage -Applieation — for order 
under Mortgages del, hS. O, 1914 
(e. LL2)—AMade of appleateon, }--— Re 
APPLETON & Ross, (1927) 4 D. L. mR. 

1125: G1 O. J. 1. 338s, - CAN. 


PART VU. SECT. 3, SUB-SECT. 8. 
so. Under decree for salce--What is 
incident to lund—-Manure in heaps on 
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I, 


| 
I 
4 
\ 
| 
( 
] 
t 


| 
| 


(1925), 97 1. J. Ch. 308. 


land | Manure In heaps on land, uot 
the produce thereof, doesn not pish 10 
the purchaser of the equity of redenip- 
tion under a decree of pule, as an in- 
dent to the land; & tH be uses at, it 
Is a conversion, for which the mtyvor. 
may recover un trover without a 
demand - THOMSON v. WALSH (1852), 
2 AY. 369. - CAN. 


| PART VII. SECT. 4, SUB-SECT. 2.—A. 


968 iv. -—— - —-~ - 
TOOHMBY v0. GUNTHER (1927), 28 
SRN. S. W. eed. de N.S. We OW. NN, 
lt. AUS. 


PART VII. SECT. 4, SUB-SECT. : 

qi - Permanent — lease.)- ~ 
Permanent leases caxaccuted by the 
migor. in favour of the mtgee. subse- 
quent to the mige. constitute a clog 
on the equity of redemption & are mil 
& void. --PARSHARAM YEKSHWANTSHET 
v. LASMIBAL (1928), 1. da. 2. 538 Bom. 
360, -- IND. 

sp. Corenant creating right of pre- 
enplionw a favour of mortgagce— 
Lunued to fe of narties.J—A covenant 
in a intgo. deed creating a right of 


Cases 1024—1362a. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


1024. Add. Annotation :—-Refd. 
Richards, [1927] 1 K. B. 374. 


1025. Add. Annotation :—Refd. 
Richards, [1927] 1 K. B. 374. 


1049. For the existing catchwords read ‘ -—--- 


re te er 
. 


Ideal Films v. 





Tdeal Films v. 


1085. Add. Annotation :—Refd. Smith v. Wood 
(1928), 139 L. T. 250. 


1091a. Claim for repayment of excess received 
by mortgagee over amount due under mort- 
gage.|—- Where shares in a co. were mortgaged 





to secure a loan with interest, & the value of 
the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
off the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
& also repayment of the excess of the amount 
of dividends received by the mtgee. over 
& above the amount due under the mtge. :— 
Held: an order for payment of the. excess 
claimed against the mtgee. could, by R. S. C., 
Ord. 55, r. 54, be obtained upor orginating 
summons.—WELD v. PETRE, [1920] 1 Ch. 33 ; 
97 L. J. Ch. 399 ; 189 L. T. 696; 44 T. L. R. 
739; 72 Sol. Jo. 569, C. A. 





Part VIIIl.—Assignment and Devolution of Mortgage. 


1177. Add. Annoiation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises- —Effect of—Right of 
purchaser to hold mortgage as first charge on 
estate.|—SIMPSON v. O’SULLIVAN (1840), 7 
Cl. & Fin. 550; West, 332; 7 E.R. 1179. 


1305. Add. Annotation : Mentd. Re Silva, Silva 
v. Silva, [1929] 2 Ch. (Ys, 


1324a. —- -— ——--.]—The legal estate in property 
vested in a testator by way of mtge. does 
not pass under the deseription of ‘ securities 
for money,” or “ money vested on any 


security.”-—e GonRrreTT’s Trust, Ex p. 
Prick (1850), 19 Ju J. Ch. 173; 14 Jur. 53. 


1326a. -|-- Testator, who was a mtgee., 
devising all the rest & residue of his freehold, 
leasehold, & copyhold cstates in possession 
or reversion, together with all his goods, 
chattels, etc. mtges. & debts to a leyatec, 
subject to the payment of his debts, etc., & 
also appointing the legatee exor. of his will :— 
Held: not to have thereby devised the legal 
estate in the mortgaged premises to such 
legatee.— SILVESTER v. JARMAN (1822), 10 
Price, 78 3; 147 Fi. R. 248, Ex. Ch. 

Annotations + -Refd. Gallicis vr. Moss (1829), 9 B. & C. 267 ; 


Doe d. Guest eo Bennett (1851), 6 Each. 892%; Re VKield’s 
Mortgage (1851), 15 Jur. 1004. 








Part IX.—Rights and Liabilities of the Mortgagee. 


1352. To the existing paragraph, after the last 
words “ toll gates,”’ add as follows :— 
(3) he was entitled to have a receiver 
appointed. 


1362a. ———.] Trespass will not lie against the 
occupier of land at the suit of the mtgec., 
who has never been in actual possession or 
been seised of the land, & has not obtained 


pre-emption in favour of the mtgee., 
the operation of which 1s not meant 
to extend beyond the lifetime of the 
parties, is neither a clog on the equity 
of redomption nor obnoxous to the 
Tule against perpetuities..—_MATURA 
SUBBA RAO vt. SURENDRANATH SATU 
(19238), 1. L. ht. 8 Pat. 243.— IND. 


PART VII. SECT. 5. 


1013 i. Amount appearing in receipt 
clause-—IIow far conclusive.}—A_ bill 
alleged that a mntge. was exccuted by 
W. to deft. in consideration of $450 ; 
that deft. advanced only $150 thereon, 
& W. bemg entitled to recoive the 
balance assigned such mght & con- 
veyed his equity of redemption to 

ltf.; that deft. refused to pay the 

alance & claimed to hold the mtge. 
as security for $450. The prayer was 
for specific performance or, in the 
alternative, a declaration of the above 
facts, & for general relicf:—Held: 
upon the facts alleged in the bill, 
namely, that the mtge. was befivg held 
for more than had been advanced 
thereon, &, therefore, to that extent 
had formed a cloud on tho title, pltf. 


would be entitled to a declaration to | 


that effect, & appropriato relicf.—— 
CALVERT v. BURNUAM (1881), 6 A. Kh. 
620.—CAN. 


ai, -———- ——- ——-. ]}-—- FREDERIKSEN 
vw. WESTERN CAN. INV. Co. (Sask.), 
[1927] 1 D. L. R. 804.—CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 


sq. Statute for Sale of Equities of 
Redemption—When applrcable.j\—F1Tz- 
ayy ». DUGGAN (1865), 11 Gr. 188. 


PART VII. SECT. 6, SUB-SECT. 2. 


oO i, Aasignee not barred by 
twenty years’ possession of assignor 
clauming under mortgagor.}—COLLINS 
vw. aaa (1866), 6 N.S. R. (2 Old.) 252. 





PART VII. SECT. 8, SUB-SECT. 4.— B. 


sr. By motion for judgment—Pro- 
ceedings by action—Lumitation of costs 
recoverable, }—MALKOWICH  ”. ENIK, 
11928] 3 W. W. Nh. 65.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 


sa. Ierecutor- Necessity for proof of 
probate.j--An assignment of a mtge. 
by an exor. is not. admissible in ovi- 
dence without proof of the probate.— 
Dor v. HANSON (1857), 8 N. B. RR. 
(3 All.) 427.--CAN., 


PART VIII. SECT. 1, SUB-SECT. 4.—F. 
}. Revad., 18 Gr. 59. 


PART VIII. SECT. 1, SUB-SECT. 15. 

sh. Effect of transfer on lease by 
mortgagee in possession.}—Semble: an 
assignment of a mtge. is not by itself 
elfective to transfer a lease given by 
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the mtgee. in possession.—KONKIN 
v CANADIAN BANK OF COMMERCE 
(Sask.), [1927] 3 W. W. R. 123.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 
b i. -———.J—GARRETT v. SAUNDERS 
(1876), 23 Gr. 566.—-CAN. 


PART IX. SECT. 1, SUB-SECT. 2.-—D. 


a. Varied., [1927] 2 D. L. R. 857 ; 
[1927] 1] W. WW. R. 780; 38 B.C, &. 287. 


PART IX. SECT. 1, SUB-SECT. 2.—E. 


sc. Seizure d> sale of morigaged goods.) 
—A intgee. inuy maintain an action 
agalnpsl a person seizing & selling 
the property itged., the right of 
possession of the goods at the time 
of such sale being rightfully in the 
mtgror., & the reversionary estate in 
pitf. as mtgee.—McLrop v. MERCER 
(1856), 6 C. P. 197.—CAN. 





PART IX. SECT. 2, SUB-SECT. 1. 

sv. Whether possession by lessee of 
mortgagor-—~Under lease made afler 
moriguge.J—-Re SHANTZ & HALLMAN, 
11927) 3 D. L. R. 658; 60 0. L. R. 
543 3; affd. sub. nom. MODERN IRALTY 
(‘O. v. SHANTZ, [1928] 2 D. L. RK. 7053 
{1928] S.C. ht. 213.—CAN., 


PART IX. SECT. 2, SUB-SECT. 2.—A. 
oi. --—— Against lessee—Under Land 


a judgment in ejectment, cither by default 
& therefore he cannot, in 
such case, waive the tort, & maintain an 
action of use & occupation.—TURNER v. 


STLAM COAL 


or by verdict ; 


CAMERON’S COALBROOK 


Vol. XXXV.—- Mortgage. 


Co. 


(1850). 5 Iixch. 982 ; 
L. T. O.S. 2853; 155 Ie. R. 407. 

Annotations -—Mentd. Neate v. Harding (1851), 6 Exch. 
34. Blatehford ve. Cole (1858), 5 Jur. N.S. 112; Harrison v. 
Blackburn (1864), 10 Jur. N.S. 1131: Phillips ». Homfray 
(1883), 21 Ch. D. 439; Wallis v. Hands, [1893] 2 Ch. 75. 


Cases 1362a—23812a. 


20 L. J. Ex. 71; 16 


Part XIl—Priority of Mortgages. 


2019a. 





-|—-MANCHESTER & County BANK, 

Lrp. v. MONK (1929), 73 Sol. Jo. 405. 

2038. Add. Annotation :—-Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


2044. Lede. 


Annotation :—--Apld. Manchester 
County Bank v. Monk (1929), 73 Sol. Jo. 465. 


& 


Part XII]——Remedies of Mortgagee. 


2258. Add. Annotation :—-Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


| 
| 
2299a. Personal representative of transferee of 


mortgagee.|—-SALOWAY 
(1855), 7 De G. M. 
121; 1 Jur. N. 
HK. R. 232, L. Jd. 


v. 


S. 1194; 


Annotations :—Consd. Ashton v. Wood ( 
85. Refd. Re Rumucy & Smith, [189 








Acls.J—MUNGALI. wv. MANN, der sop. 
MANN (1928), 22 Q. J. P. RR. 66.—AUS. 


PART IX. SECT. 7, SUB-SECT. 1.—A. 


sw. Validity of lease-—--Non-complrance 
with Land Titles Act, R. S. S., 1920 
(c. 67), s. 108). ]—Massny-Hfarnis Co. 
v MANLEY, [1927] 1 D. L. Ii. 461; 
[1927] 1 W. W. BR. 35; 21 Sask. L. R. 
256.—CAN, 


PART IX. SECT. 14. 


sq. Fight to andemmty—- Mortgage 
Of shares.)-— MASTERS tt. MCLWULAN 
(1889), (1825-97), N. B. Dig. 316. — 
CAN 


PART XII. SECT. 1, SUB-SECT. 3.—A. 


mi, Charge on land -Whether preority 
geven over rearistered assignment —Lical- 
ny only avth estate which assymnai 
then had.] -CANADIAN Port IPURON 
Co. v. BuRNETY (1907), 17 Man. I. lt. 
00.- -CAN 


PART XII. SECT. 1, SUB-SECT. 4.—C. 


f (p. 468) i, ——~—.]—THOMBSON v. 
HARRISON, [1927] 3 D.’L. R. 526; 60 
O. L. R. 484.—OAN. 


{ (p. 458) ii. -.] ~CARROLL 0. 
Roaers (1900), 2 N. B. Hq. Rep. 159 , 
21C.L. 0. 96.- CAN. 


© (p. 458) i. —-— What amounts to 
caveating intercst.] —By an agreement, 
one C., the owner of certuin land, agreed 
to ** allow ” resp. an equal third share 
of the ‘“‘ net profits ’ which ©. might 
make on the resale of this land. ‘The 
laud was sold at a considerable protit. 
On the completion of the purchase, a 
mtge. was given by the purchasers to 
applt. for £1,800, which purported to 
be a loan by appll., but, in fact, part 
of this amount was the balance of the 
Pare hase nOnuy. which applt. Was to 
10ld in trust for C., subject to a charge 
for money advanced. Resp. entered 
a caveat against dealings with the 
mige. :--Held: applt. had, at) most. 
2 claim against CG. under his contract 
to an account, & for payment of any 
moneys found due thereon, &, accord: 
ingly, had no caveating interest.— - 
SHEPHERD v. Houston, [1927] S. A. 
Ss. R. 144.—AUS. 

8x. Effect of omission from memorial 
of addition of witness.}—Held - under 





& G. 594 ; 
AW. RR. 343 44. 


184 
7]: 


234 wa. 


STRAW BRIDGE chaser : 


25 I. J. Ch. 


( 


7), 30 L. T. O.S. | 
I Ch. gol. | 


9 Viet. © Sd, registry dm accordance 
with the Act Was imperative, & a deed 
registered upon a deqmoriiel 2a whieh 
the addition of the wtthess to the decd 
Was omutted was, therefore, trandi- 
lent & vor as agaist a subsequent 
mtgee Robson ro WaAbbiiL (1565), 
24 U0 CLR oT. CAN,L 

sy. Postponement of morigaue Power 
of regrstrar to register | - Lie WINDOVIL 
& GRE Weer filbi AssCRANCE Co. 
(Alta.), [1927] 8 D. T. TR. 824, [1927] 
2. W. W. RR. 414. - CAN. 
Right to regqestration — Daplicate 
eertyuatle an hands of mortgagor | 
Re Your & Case 2.2 THR SHENG 
Miacuive Co (19to), Pi Wei. be 70n, 
3 Sask. Le. 2. 270. - CAN, 


PART XII. SECT. 13, SUB-SECT. 1. - 
A. (a). 


SZ. 


1995 ik, - - -- ] Wikh 
mr, Warnviny (19boS) 2b We. ROT t, 
WOW. Ost, te Ob LR. dss83 ts 
B.C. OR. 615 -- CAN. 

1995 iv. —— } - COLPLITS 
v. Stuenwoon (Alta ), (E927) 3 2. Le Th. 


tad 


i. 7 


PART XII. SECT. 13, SUB-SECT. 3.— 
B. (b}. 

9170 i. Vorlgane parting with deeds 
to mortgagor — leatlire fo return Laches 
of mortgagce|-—-t 8 custolner, de- 
posited the tithe decds of inugnovable 
property with deft bank to secure an 
overdraft. Subscqaucutly Gi. obtained 
possespion of Che title deeds on w mis- 
representation to dett bank that he 
wanted them: for meapection by an 
intending purchaser, A de posited the 
deeds with pltt. bank to secure a loan: 

Held s by the conduct of deft. bank 
plif. bank had priority of charge over 
the mortgaged property. - LLoyps 
Bank vo. Guapar & Co. (929), d. Le dt. 
56 Gale. S68. - IND. 


PART XII. SECT. 13, SUB-SECT. 4. 


sa. Prvoriy of morlyage over lien of 
lender —Of advance ue reduction of 
mortgage. | —lladd : the londer could not 
claim pmority for his MMV +— 
IMPERIAL LOAN & INVUSIMENE Co. vr, 
O’SULLIVAN (1879), 8 V. I. 162.—CAN. 

ab. Of advance in payment of 
purchase money. }—Held: the lender 
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Annotation — Retd. Nutt or. aston (13899), $0 L. T. 8538. 


-.| - Property coruprised in a mtge. was 
suld by the intgee. by public auction, & at 
the sale the mtvee.’s solr. became the pur- 
Held: the purchase by the solr. 
was invalid, & must be set aside. 
ve GALSWoRTHY (1857), 30 L. T O. S. 112; 
3 Jur. N.S. 


LAWRANCE 





104. 


to an — —_— 


could not e@laim priority in respect of 
his lien for unpaid purchase money.-— 
WaArson &) DowskER (LS8E), 28 Gr. 478, 


4 


se. Prior morlgagee purchasing rights 
of puisne mortgagee. |-—-FKATEM ALL a, 
CRNA (1927), b Lo oR. Lab. 88. -— 
IND. 


PART XIII. SECT. 1, SUB-SECT. 1. 


2190 i. Appheation of rule --Fore- 
closure —Proceedings on bond.j— Re 
CHANDLER'S MS rart (1883), 17 N.S. kh. 
(5 KW. & G.) 78.—CAN, 


PART XIII. SECT. 2, SUB-SECT. 1.— 
B. (b) i. 


sd. Lingth of.] -dleld : (QQ) am enacting 
Proparty Law Amendment Act, 1927, 
the Legislature must be presumed to 
have intended the repeal of Mortgages 
Pinal Fkiatenston Aet, 1921, 8. 70; 
(2) unti' the matgor took some active 
nlep towards availing himself! of the 
protection granted him he acquired 
no night which survived the repeal of 


' the protecting Aet, & the mtgee. was, 


therefore, entatled to exercise his 
power Of sule without giving three 
months” notiec of lus intention to dosa. 
- MATHIESON v&. HALL, [1929] N. Z. 
JT, R. 333.- N.Z. 


PART XII. SECT. 2, SUB-SECT. 1. —D. 


se. Nale of two propertres subject to 
noorlgages--Sale by amortgagee of one 
property on default by purchaser — 
Ltwghts of purchaser of olher property 
against mortgagor & defaulling pur- 
chaser J- NORRIS t Mbavows (1882), 
7 A. R. 237.—CAN. 


PART XIII. eet SUB-SECT. 3. — 


sf. Sale under Land Witles Act— 
Jurisdiction to stay proccedings.J— 
Re LAND TrrLies Acr, We FIELDING & 
NorTY OF SCOTLAND MTGE. Co, 
11927] 3 bD. In R. 6903; [1927] 2 
W. WW. RR. 488; 22 Alta. Le. 3. 575. -— 
CAN. 


PART XIIL. SECT. 2, SUB-SECT. 5.—A. 


k i. Order permitting purchase at price 
fixed by courl—--With leave to recover 
dcficrency—Whether foreclosure.]-— Su- 
cuRITY TRUST Co., LTD. v. Sayre & 


Cases. 2356--2897a. 


2856. dd. Annolalion :—Generally, Mentd. Verner- 
Jeffreys v. Pinto, [1929] 1 Ch. 401. 


2504. Add. Annotation :—-Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 
2535. Add. Annotation :—Refd. Re Wait, [1927] 1 


Ch. 606. 
2578a. ———.|--MASTERS 1. 
L. Jo. 557. 


2605. Add. Annolation:--As lo (1) Apld. Man- 
chester & County Bank v. Monk (1929), 73 


Sol. Jo. 465. 
2631. Add. 


187 L. T. 448. 


2688. Add. Annotation :—Refd. Lumphery v. Wil- | 


son (1929), 141 L. T. 469. 


[1920] 3 W. W. RR. 
CAN. 

k ji. --- - 3 —- ——.}-—CANADA LIFE 
INSURANCE Co. 0. McHarpy, [1922] 
3°W. W. RR. 855; 69 D. L. R. 712. - 


CAN. 


PART XIII. SECT. 2, SUB-SECT. 6. —A. 


2331i. Postlion of mortyagiee - VW hether 
a trustce J— A mtgee., in exercising his 
: of sale, Inust exercise fin good 
faith. He has a right to Jook after 
himself first, but he is not at Iberty 
to look after his own interests alone. 
He must not wilfwily & recklessly 
deal with the property 1p such @ manner 
that the biferests of the mtgor. are 
sacrificed. Wherefore, he is bound to 
take reasonable preeautions in exercis- 
ing the power of sale to soe that the 
advertisements of the sale are adequate, 
& that the property is not sold at such 
a manilest undervalic as im itself to 
indicate disregard of the mtgor.’s in- 
terest. —HARTLEY v. Humpunis, [1928] 
S. WW. Q. 83; affd. 2 A. I J. 106.-~ 
A 


PART XIII. SECT. 2, SUB-SECT. 8.—A. 

sg. Sale under second mortgage.jJ— 
FLEMING v. MoDouaann (1880), 8 
P. R. 200.—CAN. 


sh. Jeight of gurchaser of part of 
mortgaged property to marshal-—Agarnst 
purchaser of other part subject to entire 
mortgage debt.J— KAMTA SfNGIT Y, 
CHATURBHUJ SINGH (1929), 1. L. RR. 
& Pat. 585.—IND. 

sj. Whether fre  pasaecs.) ~Where 
mtgees. in fee in possession executed 
a deed purporting to “ convey, assign, 
release & quit. claiin’”’ to tho grantces, 
“their heirs & assigns for ever,” all & 
singular the mortgaged land, habendum 
‘ns & for all the cstate & interest ”’ 
of the grantors “in & to the samo ”’ :-— 
Held: sufficient to pass the fee to the 
grantees.—Briair vu. McMurray 
(1882), J O. ht. 172.—CAN. 


PART XIII. aah S SUB-SECT. 8.— 
- (&). 


q. Reved., 7 A. R. 10. 


PART XIII. SECT. 2, SUB-SECT. 9. 


sk. Sale wnder second mortyaye— 
Purchaser’s right to possession— Lease 
from first mortgagee to mortgagor.|— 
Land having been sold under a power 
of sale in a second mtge. :—Held : the 
mtgor. was estopped from setting up 
a lease froin the first mtgee. as against 
a claim for possession by a transferce 
from the purchaser, even though at 
the time of securing the lease the equity 
of redemption was no longer in the 
mtgor.--SKWELL v. HNATIW & HNATIW 
(Man.), (1927] 3 W. W. BR. 5773 revsd. 
1928] 1 D.L. R. 570 ; 1928) 1W.W.R. 
374: 37 Man. L. H. 247.—CAN. 


si. Right of second mortgagee of part 


CroucH (1927), 63 | 


Annotations :—Refd. Houghton  v. 
Nothard, Lowe & Wills. [1927] 1 K. B. 246: 
Liggett (Liverpool) v. Barclays Bank (1927), 


EENNGLISH AND Emptre Dicest SUPPLEMENT. 


2767. After this case add ‘‘ See, also, LIMITATION 
OF AcTions, No. 1369a, ante.’’ 


2796. Add. Annotation :—-Mentd. Wigg v. A.-G. 


of Irish Free State (1927), 96 L. J. P. ©. 88. 


2876. Add. Annotation :—Consd. Weld v. 
(1928), 97 L. J. Ch. 399. 


Petre 


2890. Add. Annotation :—Refd. Purnell v. Roche, 


of morlyaged property -Where other 
portion already sold by mortyagor---T'0 
compel first nvorigagee to proceed against 
that nortion—dé> have purchaser jouned 
as party.|—THANMUL SOWCAR UV. 
NATTU RAMADOSS ReEpDpIAR (1927), 
I. L. T. 51 Mad. 648.—IND. 


PART XIII. SECT. aes SUB-SECT. 10.— 


sa. Subrogation—Contribution. }— 
een v. SMITH (1862), 9 Gr. 347.— 


PART XIII. seat a SUB-SECT. 1.— 


2565 i. Receiver appointed.|- BRANT- 
FORD CoRPN. v. GRAND RIVER NAVIGA- 
TION Co. (1860), 8 Gr. 216.--CAN. 


PART XIII. SECT. tales b Pie 
e a e 


2589 i. Interlucutury application. }— 
EASTERN TRUST Co. v. Nova SCOoTta 
STEEL & CoaL Co., (1927) 1 D. L. R 
421; 59 N.S. R. 128.—CAN. 


PART XIII. SECT. 5, SUB-SECT. 2. 


d i. Mortgage for purchase- 
money.J—TULLY v. BRADBURY (1861), 
8 Gr. 561.—CAN. 


PART XIII. SECT. 5, SUB-SEOT. 3.—A. 

2647 i. General rule-— Assignee not 
liable. J—POWER v. NOVA Scoria ‘TRUST 
Co., [1928] 4 D. L. R. 570.— CAN. 

1 i. ———-.]— The imphed cove- 
nant under Land Titles Act, i. S. A., 
1922 (c. 133), 8. 54, does not arise in 
the case of the transfer of only part of 
the mortgaged land.—Re MACDONALD, 
[1925] 2 bD. L. R. 748; [1925] 1 
Con R. 1031; 21 Alta. L. R. 66.— 


ere a 





PART XIII. SECT. 5, SUB-SECT. 4. 


sm. Hffect of consent to variation of 
principal sum.}—MORTLEMAN ¥. PUB- 
LIC TRUSTER, {[1927] N. Z. L. R. 642.— 


sn. Mortgage for grurchase-money--- 

e accepting from = purchaser 
transfer of other land subject to incum- 
brances—Itight of vendor to add amount 
of tncumbrances to claim under mort- 
gage.|—MAULSON v. Moore (1860), 8 
Gr; 448.—-CAN. 

so. Alorigage to managing director of 
company assigned to company—Right 
of mortgagor tu set off against amount 
due—claim against manuging director 
for services rendcred.J—-NORTHARD &. 
LOWE Co. v. DURNO, [1927] 2 D. L. R. 
892; 59N.S. ht. 310.—CAN. 


PART XIII. SECT. ey SUB-SECT. 5.— 
se a e 
2664 v. —-—-.]—McCualie v. BARBER 
(1898), 29 8. C. R. 126.—CAN. 
2664 vi. -~—.]—Where after a final 
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[1927] 2 Oh. 142. 


2897a. -——- —-—-.|—-As a general rule, all persons 
beneficially 
redeinption ought to be made parties to a 
foreclosure suit.—CROPPER  v. 
(1855), 3 Hq. Rep. 492; 24 L. J. Ch. 430; 
24 L. T. O. S. 267; 


W. R. 202. 
Annotation :—N.F. Wilkins v. Reeves (1855), 3 Eq. Rep. 494. 


interested in an equity of 


MELLERSH 


1 Jur. N. S. 299;3 


order of foreclosure the intyee. sues the 
mtgor. on his covenunt, the mtgec. 
must be in the position, if redemption 
Is sought, to restore the wortgagod 
property intact.—COoLONIAL INVEST- 
MENT & LOAN Co. v. MARTIN (Man.), 
(1927) 3 D. L. R. 360; [1927] 2 
W. W.R. 94; affd. (1928) 38D. L. Rh. 
784; [1928] 5. C. R. 440—CAN. 


PART XIII. SECT. 5, SUB-SECT. 5. —C. 


ti ——- Right of mortgagor to repay 
debt d& redeem j--lIeven after fore- 
closure under Land Titles Act, the 
mntgee. may sue upon the covensut for 
the payment of the mtge. moneys, 
though, if he does, the mtgor., on pay- 
ment of the debt is entitled to redeem 
his property.—DouGLas vw. THE 
MUTUAL LIFE ASSURANCE Co., [1918] 3 
W. W. JR. 529; sub nom. MUTUAL LIFE 
v. Douagas, 44 D. L. R. 115.—CAN, 


PART XIII. SECT. 5, SUB-SECT. 5.-—E. 

m i. —-——- JZ'o purchaser from mort- 
gagor.}--In an action by a mtgce. 
against a mtgor. on his covenant to 
pay, the mtgor. pleaded that be had 
been released by an extension of timo 
given without bis consent to a pur- 
chaser of the land froin him :—AHeld : 
judgment must be given for pltf.— 
ALLOWAY & CHAMPION, LTp. v. 
STEPHENSON, [1927] 3 D. L. R. 220; 
[1927] 2 W. W. ht. 337; 36 Man. L. R. 
636.—CAN. 

sp. Mortyage containing receipt clause 
bul no covenant for repayment.|—A 
mtge., which contuins an acknowledg- 
ment of receipt of the money, but no 
covenant for repayment, docs not of 
itself afford conclusive evidence of a 
debt, so that the mtgec., or his assigna, 
can roaintain an action for its recovery. 
-——LONDON LOAN Co. v. SMYTH (1882), 
32 C. P. 530.—CAN. 


sq. Variation of  mortgage—By 
assignee of mortgagor-—Mortgagor con- 
senting provided liability not increased. | 
—PUBLIO TRUSTEE v. MORTLEMAN, 
[1928] N. 4. Ju. R. 337.°-—N.Z. 


PART XIII. SECT. 6. 
2687 i. Varied, 39 U. C. R. 280. 


PART XIH. SECT. 7, SUB-SECT. 2.— 
A. (d). 


sr. Duty of mortgagor—To see to 
parcelling out of land directed to be sold.) 
—BEATY v. RADENHURST (1871), 3 
Ch. Ch. 344,—CAN. 

st. Postponement of sule—Fresh ad- 
vertisement unnecessary — Note of post- 
ponement at feot of old advertisement 
sufficient.|—THOMPSON v. MILLIKEN 
(1868), 15 Gr. 197.—CAN. 

su. Conveyance—Parties-—Wife foin- 
ing wm eeecution of Renta Oe on: 
MOORE v, SHINNERS (1858), 1 Ch. : 
59.—CAN. 


2928a. 


2897b. ---— -—-..]-—-A suit was instituted by a 


mtgee. against the trustee for sale of ‘the 
property & exor. of the mtgor. for a fore- 
closure :—Held: the persons beneficially 
interested in the equity of redemption were 
not necessary parties to the suit. -WILKINS 
v. REEVES (1855), 3 Eq. Rep. 494; 24 L. T. 
O. S. 337; 3 W. R. 305. 





———.]-~A surviving trustee & extrx., 
who was also tenant for life of mortgaged 
property, was made sole deft. to a bill for fore- 
closure or sale :—-Held : the parties interested 
in remainder were sufficiently represented. - 
Marriorr v. KIRKHAM (1862), 3 Giff. 536; 


| 
| 


Vol. XXXV.— Mortgage. 


991. Add. 


378. Add. Citations: 


Cases 2897b--- 3495a. 


31. J. Oh. 312: 61. T. 17; 8 Jur. N.S. 
370; 10 W. R. 340; 66 1. R. 521. 
Annotation :—Refd. Friern 
U. OC. v. Adams, [1927] 2 Ch. 26. 
sub nom. Ke CLAYTON & 
BARCLAY’s Conrracr, [1895] 2 Ch. 212; 64 
..3.Ch. 615 3 sub num. CLAYION v1. BARCLAY, 
72 L. T. 764; 59 J. P. 489; 43 W. R. 549 ; 
117. 1. R. 115; 39 Sol. Jo. 503; 13 RR. 556. 
Add. Annotations :—Refd. London & County 
Contract «. Tallack (19038), 51 W. R. 408; 
Official Receiver v7. Cooke, [1906] 2 Ch. 661 ; 
Re Kent County Gas Light & Coke Co., [1909] 
2 Ch. 195. 


Barnet 





Part XIV.-—Discharge of Mortgages. 


3427. Add. Annotation :— Reid. Bonham v. May- . 3453a. - 


cock (1928), 1838 I. T. 736. 


3433. Add. Annotation :— Apld. Bonham rv. May- 


cock (1928), 138 LL. T. 736. 


3434. Add. Annotation :—Apld. Bonham vr. May- 


567, li. (, 


-| -RICUARDS ov. SYMNS (1710), 


Barn. Ch. 90; 2 Hq. Cas. Abr. 617; 27 E.R. 


Annotations --Consd. Hassell vx. Synte (1756), Amb. 3183 
Cross t Sprigg (1819). 6 Flare, 
Elwes (1827), | Bln N.S. 197, 


3495a. Jurisdiction 


bod. 


Refd. Duflield v. 


to stay - Terms.]--In 9 an 


3436a. | 
express authority or holding out, the mere ; 


cock (1928), 138 L. T. 736. 
— —.]—In the 


eee oo 


absence of 
receiving of interest on a mtye. by the 
mtgee.’s solr. does not imply authority to 
receive the principal. The solr. is, for this 
purpose, agent of the mtgor. & not of the 


| 
| 
| 
| 
| 
| 


cjectment on a forfeiture in not. prying mtyze. 
money, deft. is entitled to have proceedings 
stayed under Mortgage Act, 1738 (¢. 20), 
upon paymnent of the principal & interest due 
on the mtge. deed, with the costs incurred, 
without) paying any byyone interest. not 
included i the mtee. or the expense of 
preparmg the mtye, deed or any assignment 


mtgee.—BONHAM v. 


PART XIII. ae 7, SUB-SECT. 2.— 
- (@). 

sv. Mortgagee executor de son torl—- 

Sufficient assets of deceased mortgagor—- 

Vo mght to foreclosc.|— KENNY  v. 

pad (1825-1897), N. B. Dig. 311.— 


PART XIII. sea ie SUB-SECT. 4. - 
- (b). 


sw. Widow of intestate mortgagor 

Application for widow tu” represcnl 
estate.|—Held: an application under 
K. B. Rule 205 should be refused, 
since Surrogate Cts. Act made ample 
provision for the requirements of the 
intgee.—Re GREAT WEST LIFE ASSUR- 
ANCE Co,, Ke CHRISTIE Ii8'TATE (Man.), 
[1927] 3 W. W. RI. 302. —CAN. 


PART XII. SECT. 7, SUB-SECT. 4.-—H. 


4, 2945 iv. -—~—.]~-KAULRBACH v. 
CAYLOR (1880), R. kK. D. 400.—CAN. 


PART XIII. sao 7, SUB-SECT. 6.- - 
. (a). 

sa. Questions of mired luuw & fuct 

involved--—Defendant though not appeur- 

ug filing notice dispuling _amount 

clarmed.J—RAFELMAN Vv. — KIPROFF, 


11928) 4 D. L. R. 310; 62 0. L. Xt. 
629. —CAN. 


PART XIII. arc Ts SUB-SECT. 6.-- 


se. Inelusion of injunction against 
waste by mortgagor in possession. |—- 
CAWTHRA v. MoGurre (1859), C. L. J. 
O. 8. 142.—CAN, 


PART XIII. tae 7, SUB-SECT. 6.-— 


sf. Provision that sale be subject to 
reserve ii.J—In Saskatchewan an 
order for sale in a mtge. action should 


MAYCOCK 
L. T. 736; 44 T. L. R. 3873 72 Sol. Jo. 254. | 


| 


(1928), 138 | of 


Dowl 559. 


not provide that the sale be subyeet. 
to a reserve bid --Bh. Toronta or 
MATHESON & McCasninn, [Pzkr 2 
D.L R.Y9ts (19288) 1 WW OW. RR St6, 
22 Sask. T. NR 467 — CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 
D. (b) ii. 
qk. - To postpone sale J- Mor- 
bpovk vu. LAWSON (1874), fh N.S. OE. 
454,- CAN. 


(a) 


3169 i. On default of defence.) --- 
ANQLICAN SYNOD e Russet & May 
(19487), 38 B.C. R. 400 — CAN, 





PART XIII. SECT. 7, SUB-SECT. 6. — 


| 
| 
| 
| 
1 
PART XIII. sh 7, SUB-SECT. 6. - 
| 
E. (ce) 1. 


gi. --- —--.| -W., having a | 
“charge ” on lands duly recorded. In 
the land titles office, alleging that the 
charge was in arrear, began foreclosure 
procecdings mm the Supreme Ct. of 
Qutano, which resulted in w decree 
& final order for foreclosure :— I/edd : 
the master should record W. as owner 
of the land if he found that all 
persons having clans subsequent to 
the charge were foreclosed by the 
decree & order. It is not the duty 
of the master of titles to review the 
proceedings in the ct.; be must give 
the orders of the et them full effect 
without going behind them in any way. 
He 3s entitled to ash for proof that there 
has been no appeal or application to 
open the foreclose 5 but pot for proof 
that the proceedings leading up to the 
decree & final order were regular & 
sufficient. fe Weer, (192s) 1 D2 L. R. 
937; 610. L R. §40..—CAN. 
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iIt.— Dor 


pS RN S W. 369, 


d. BAGG vw. Smears (1832), 1 


PART XIV. ae 7 SUB-SECT. 2. -—- 
. (b). 


3389 i. Creditors of festator.| —Re 
HOLLAND, Adr po. HOLLAND (1928), 28 
th N.S. W. WN. 
x% - AUS. 


PART XIV. SECT. 2, SUB-SECT. 1. --A. 

d (p. 603) i. ——.)--CAMPBELL 7%. 
RAYNOR, [1926] 4 D. LR. 686; 59 
QO. f4. At. 466.- -CAN. 

ox. Payments on account---lWhether 
morgage — dvacharged.| — Held : the 
tranpactions which had taken place 
(uscharged the mtge. debt.-—BUCHANAN 
v. KERRY (1855), 5 Gr. 332.-—CAN. 

sy. -—— -/-Held: the circum- 
stanees were sufficicnt to show that the 
mtee. was intonded to cover a floating 
balance, & was not satisfied.— RUSSELL 
v. DAVY (1858), 7 Gr. 13.—CAN. 


3423 i. Set-off.}—Dick v. SCHWARTZ 
(Man.), [1926] 3 D. L. R. 894.—--CAN. 

b (p. G04) i. -—- Defects in.) —-The 
absence of the residence & occupation 
of the subseribing witness to a certifi- 
cate of discharge of mtge., on the face 
of the certificate, though stated in the 
affidavit :---Held: clearly no objection, 
being cured by 36 Vict. c. 17, 8. 8% (O.). 
— STODDART v. STODDART (1876), 39 
U. GC RR. 203.---CAN. 








d (p. 604) i, .--EWART  v. 
DRYDEN (1867), 13 Gr. 50.—CAN. 

sz. Payment to mortgaqor’s nominec 
—Nominee absconding Mortgagor 
liable.}—Cornstni v. PALM (1925), 35 
B. C. R. 417.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 1. —B. 
pi. J. Rowk v. Jonson, [1928] 
V.L.41.515; 49 A. L. T. 311. -AUB. 


PART XIV. SECT. 2, SUB-SECT. 2. 


sm. Discharye of mortgage on execution 
& performance of agreement.}—WEST 


Cases 3698—4393. 


4054. Add. 


4061a. 


ENGLISH AND Empire Digest SuPPLEMENT. 


Part XVI.-—Accounts. 


3698. Add. Annotations :—Refd. Royal Exchange Assce. v. Hope, [1928] Ch. 179 ; Smith v Wood 


(1928), 139 L. T. 250. 


Part XVII.—Interest on Mortgages. 


v. Lindsay (1928), 44 T. L. R. 601. 


3950. Add. Annotation :— As to (1) Consd. Sowerby | 3990. Add. Annotation :—Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


Part XVIIl—Costs, Charges, and Expenses. 


Aanotalions :— 
Pollak, [1927] A. C. 
[1928] P. 162. 

-|—In 1897 the trustees of the will of 
J.& Mrs. J. executed a consolidating mtge. to 
RB. upon certain securities to secure a certain 
amount. In 1924 & 1926 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted ow further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. ‘The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proviso for redemption. 
R.’s solrs. carried in a bill for taxation, the 


-Refd. Campbell». 
732; Thomas v. Jones, 





Pollak, [1927] A. C. 732. 
4393. .1dd. 


charges being according to the scale in Sched. 
I., Part I., of the General Order under Solrs.’ 
Remuneration Act, 1881 (c. 44), for ‘‘ investi- 
gating title & preparing & completing deed 
of security.” The taxing master took the 
view that Sched. I. did not apply, & taxed the 
bill according there had been an 
‘investigation of title’? within Sched. I., 
& the matter must be referred back to the 
taxing master. -Re COWARD, CHANCE & Co., 
[1928] Ch. 379; 97 L. J. Ch. 234; 139 1. T. 





113; 72 Sol. Jo. 225. 
4391. Add. Annolalion : — Refd. Campbell  v. 
Pollak, [1927] A. C. 732. 
‘idd. = Annotation : --Refd. fampbell ov. 


Annotation :-—Refd. 
Pollak, [1927] A. C. 732. 


vampbell ov. 


JNSURANCE Co 
260, - -CAN, 


YD, ACCIDENTAL FIRE 
(Sask.), [1927) 3 D. T. €. 


PART XIV. SECT. 3, SUB SECT. 1. 

ni,-— .J— PIL. was the assignee of 
ao mitge., & dofts. , the purchasers of the 
equity of redemption from W., the 
mtrgor., covenanted to asstune the 
Incumbrances on the land, & piltf., 
in consideration of the assignimenut. to 
him of that covenant of mdemumity, 
released It. from all Hability upon his 
personal covenant contained in the 
intee. :-—eld : the mtge. debt was 
not. wiped out by the release, & pit. 
Was entitled to cnforee the covenant 
of indemnity.—HsstrR tv. PRITZKER, 
11926) 2 Db. L. RR. 645; 58 0. L. R. 
537.—CAN. 


fi. Statutory discharge erecuted by one 
of two executors of deceased mortgagee.) - 
Held: effective, when registered, ab a 
reconvoyance of the land.--/te A. & B., 
1927] 3 D. Le. ht. 1070; 60 O. TL. lh. 
647.- = CAN. 


ab. Ruyht of mortgagee to rclease portion 
of mortgaged properlu-- To purchaser 
f that portion—Boud given by purchaser 
to mortgagor for payment of proportion 
of debt.\- BANK) Or MONTREAL 1. 
Hopkins (1864), 2 HK. & A. 458.—CAN, 











PART XIV. SECT. 4, SUB-SECT. 2. —E. 


ni.- - .J—-CLARY vt. BOTLAY, [1928] 
2). L. lt. 1441.--CAN. 

3573 xv. —-— --—.] -Jn order that 
a subscquent mtgee., who has paid off 
va prior mtge., should have priority 
over the rest, it is sufficient to show 
that the parties intended that the 
intgee. should have the first & only 


| 
! 





charge, & at is munaterial whether there 
Was any intention to heep alive the 
prior mtre.—-PANDIT ee MIssihk 2. 
BAMWNATEH SARAN (1928), I. I. Re & 
Pat. 360.—-INI) 


PART XIV. SECT. ni SUB-SECT. 
* ( i 


).. 
3605 xi. - --.l-—An owner of Jand 
who has paid off a mtge. thereon 


is deemed to have extinguished the 
mitve., unless it appears fiom the eir- 
elunstances of the transaction thet 
he sntended to heep it alive for bis own 
benefit —Horrs vr. Borowshe, [1925] 
2D. L. RR. 723 (1928) 1 W. Ww. 2. 5455 
Qu Sask. Ju. R. 431.—CAN. 


PART XV. 


se. Lic granted over unpatenicd land 
—- Transfer to third party—Patent issued 
fotheurd party on payment of arrears.| — 
NORTHWEST THRESTIER Co. tv. BOURDIN 
(1910), 15 W. L. R. 181.—CAN. 


PART XVI. SECT. 2, SUB-SECT. 3.—B. 

3770 i. Improvements by morigagee— 
Occupation rent not increased—Unless 
improvements ates. }—-DONOVAN 
HANNA, [1926] N. Z. L. R. 883.—N.Z. 


PART XVI. SECT. 2, SUB-SECT. 4. —A. 

sf. Morlgagees carrying on business 
with mortgagor in their enrploy—Pay- 
ment of wages—Value of goodwill.)-— 
VAN VOLKENBERG Vv. WESTERN CANADA 
RANCHING Co. (1898), 6 B.C. R. 284.-- 
CAN. 


reat XVI. SECT. 2, SUB-SECT. 4. —C. 
—— ——.,]—JosTrerR v. MORDEN 
(LaB1), 29 G. R. 25.—CAN. 
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PART XVII. SECT. 1. 


3907 1. AA charge on mortgage a pro- 
perty.) -MANGHLY. DIAL CHAND (1926), 
I. lu. RR. 7 Lah. 559.—IND. 


PART XVII. SECT. 4, SUB-SECT. 2. 

3964 x. —- .| Ate Brown, [1928] 
1p L R W259; 610. LR. 602.- 
CAN. 


PART XVII. SECT. 16. 


sm. Hffect of consent to variation of 
rate of interest.|—MORTLEMAN v. PUR- 
ei TRUSTER, [1927] N. Z L. MR. 642.--- 


PART XVIII. SECT. 3, SUB-SECT. 4. — 


so. Feught of mortgagee to set off amount 
of tares paid against liability for costs—— 
Parties entitled to costs not liable for 
tares.|} —FRIESEN vv. SASKATCITEWAN 
MorrTGAGER & TRUST CORPN., [1924] 
2). L. R. 1246; [1924] 2 W. W. it. 
GO8. -CAN, 


PART XVIII. SECT. 13. 


4398 i. Costs of appeal --ITow borne - 
Right to payment forthwith.]—-A mtgor. 
& puisne mtgee. having appealed un- 
successfully from an order setting aside 
the registrar’s certificate & directing 
aw new account to be taken :—Held: 
the mitgee. was entitled to have the 
usual rule, that the cost of an unsuc- 
cessful appeal are payable forthwith, 
adhered  to.-- CANADA PERMANENT 
MorTGAGE Corrn. v. DALGLETSII, [1928] 
3 Pan R. 59; [1928] 1 W. W. R. 922. 


Vol. XXXV.—Cases 62a—64a. 


NAME AND ARMS. 


Part 1._—Name. 


62a. Costs of compliance.|—The tenant for life | 64. .1dd. Culations :-—96 L. J. Gh. 9; 136 L. T. 


under a will must pay the expenses of taking 233; subsequent proceedings, |1927)] 1 Ch. 5038. 
testator’s name & arms as directed by the will. 
—Re MERCER, DREWE-MERCER v. DREWE- | 64a. — —.|] —SrempLeE v. LIOLLAND (1863), 33 Beav. 
MERCER (1889), 6 T. L. Rt. 95. 04; 55 BK. R. 302. 

65 
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Cases 4a—162. 


ENGLISH AND EMPIRE Dicest SuPPLEMENT, 


NEGLIGENCE. 


Part 1—General Principles. 


-| -- LLARGROVIE v. Burn 


(1929), 46'T. L. R59. 


the basement of premises X. was flooded, 
& goods which pitf. kept there were damaged. 
In an action by pltf. claiming damages for 





7. dd. Annotation : ~Refd. Manchester Corpn. 
: (onsen (1929), 46 T. L. 1. 85. oe negnpenne :~-Held : ae eeald be - 
Seas oe negligence, as there was no duty on the par 
u: wagon 5S i Std Cer EE of defts. towards pltf.--KONSKIER v. Goon. 
19 SAU] ALO, ’ MAN (B.), Irp., [1928] 1 K. B. 421; 97 
12. Add. Annotations :-Consd. ie Munton, L. J. K. B. 263: 188 L. T. 481: 44 7T. LR 
Munton v. West, [1927] 1 Ch. 262. Refd. O1. OG. A. , , 
Re Windsor Steam Ooal Co. (1901) Ltd., : 
[1929] 1 Ch. 151. 59b. - —]-— LLARGROVIE v. BuRN (1929), 46 
21. Add. Annotation: -Mentd. Manchester «& PT. L. R. 59, 
County Bank v. Monk (1920), 73 Sol. Jo. 465, 85. Add. Annotations :—Refd. Silverman v. Im- 
38. Add. Annotation :-—Refd. Coleshill v. Man- perial London Hotels (1927), 137 L. T. 57; 
chester Corpn., [1928] 1 K. B. 776. Dee Conservancy Board v. McConnell, [1928] 
53. dd. Annotation :-- Distd. Oliver v. Sadler | 2 K. B. 159. ; ; ; 
A Co., [1929] A. C. 584, 91. Add. Annotation :~-Generally, _Mentd. De 
59. Add. Annotation :-—Consd. Coleshill v. Man- Freville v, Dill (1927), 96 Tu. J. K. B. 1056. 
chester Corpn., [1928] 1 K. B. 776. 128. Add. Annotation :-—Refd. De Freville v. Dill 
59a. ——./—In Mar. 1926, defts. carried out ! (1927), 96 1. J. IS. B. 1056. 
demolition work on premises adjoining other 181a. —--—.| -—HLARGROVE v. BURN (1929), 46 
premises, called X., under a limited licence T. L. it. 59. 
given by the owners of premises X. One of 148. Add. Annotation :-~As to (2) Refd. Pontar- 
the conditions of the licence was that defts. dawe Rural District Council v. Mvore- 
should_make good all damage done to pre- Gwyn, [1929] 1 Ch. 656. 
inises X. by reason of the demolition opera- 454, 4dd. Annotation :—Refd. Compania Mexicana 
tions. In the course of the operations defts. De Petroleo Kl Aguila v. Essex Transport & 
allowed debris to drop on an inaccessible ‘eal CO 90) om R SI 
; a : Trading Co. (1929), 141 L. T. 106. 
part of the roof of premises X. & did not 156. Add. Annotation « — Ref ; 
remove all the debris therefrom when the ta a Pal, Tin: efd. 8.8. Singleton 
demolition work was completed. In July ey v. 8.8. Paludina, [1927] A. C. 16. 
pltf. became the occupicr of premises X. 161. Add. Annotation :—Refd. I. v. H., [1928] P. 
under a lease. In Sept. a heavy storm of 206. 
rain washed the debris which had been left 162. Add. Annotation :—Consd. Canadian Pacific 
by defts. on the roof of premises X. into the Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
gutters on the roof, & a gulley was choked & 369. 
PART I. SECT. 2, SUB-SECT., 1. v. JONKS, [1928] 2 D. L. R. 897; reusonable cure not to injure persons 
33 xxv. J—An action of [1928] 8. C. R. 92.-CAN. lawfully oxercising that right, &, 





therefore, must. take reasonable pre- 


damages was brought against a firm 
of ginger beer manufacturers on behalf 
of two children who had been injured 
through drinking a bottle of ginger 
beor, manufactured by defenders, 
which contained the decayed body of 
w mouse. The bottle was bought 
from a retailer, but the mouse, un- 
known to the manufacturers, was in 
the bottle when it left their factory. 
It. was possible for mice to entor empty 
bottles at a factory, but the manu- 
facturers’ system of cleavsing & 
inspecting the bottles before filling was 
the best system known in the trade. 
There was no affirmative proof of 
carelessness by any of the manu- 
facturoers’ servants ii carrying out the 
system :—Held: defenders fell to be 
assoilzied: on the ground that, as 
defenders neither knew that. the con- 
tents of the bottle were dangerous, 
nor were dealers in articles per se 
dangerous, they owed no duty to the 
consumers, who had not contracted 
with them.-- MULLEN tv. BARR & Co., 
Lrp., M'GoOwAN v. BARR & Cuo., LTD., 
[1929] S. C. (Ct. of Sess.) 461.-- SCOT. 


PART J. SECT. 2, SUB-SECT. 3.—A. 
713 iv. ——-.]—Paciric STAGES, LTD. 


PART I. SECT. 2, SUB-SECT. 3.—C. 


77 ii. .--ARMAND v. CARR & 
CaRR & Witvox, [1926] 3 D. L. R. 
592; [1926] 8S. C. Rt. 575.—CAN, 





PART I. SECT. 2,SUB-SECT. 3.—D. (a). 


80 xxii. ---—~.]— ZuIDEL v. WINNI- 
PEG LeLEc. Co., [1928] 3 D. L. R. 570; 
[1928] 2 W. W. ht. 601; 34 Can. Ry. 
Cas. 267; 37 Man. L. R. 412.—CAN. 


80 xxiii. ——.J--Hven though a 
motor car is travelling on the right- 
hand side of the road, the driver is 
not. justified in holding to his course 
regardless of the consequences, but 
is bound to exercise reasonable care 
to avoid injuring others, & owes this 
duty to the driver of an approaching 
car even if the latter has not yet com- 
plied with the statutory provision 
requiring him to turn out to the right 
of the centre of the highway.—-AUDET 
a asa [1928) 3 W. W. R. 655.— 





82 vii. — »}—Persons 
lawfully doing a work which interfcres 
h a public right, eg. contractors 
working on a highway, must use 
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cautions to warn such persons of 
dangers created by the doing of the 
work which the latter could not with 
reasonable care discover.—MCCULLOCH 
v. STAR CONSTRUCTION Co., [1928] 1 
D.L. R. 970; [1928] 1 W. W. hk. 211; 
22 Sask. L. R. 231.—-CAN. 


PART I. SECT. 2, SUB-SECT. 3.—F. 


93 i. Carriers.|}—A motor vehicle 
owned by two defts. was being driven 
by one of them, L., & pltf. was injured 
in a collision which followed :—Held : 
pltf., though not a passenger for hire, 
could maintain an action for damages 
for his injuries, want of ordinary & 
reasonable care on the part of lL. being 
shown.—PARLOV v. LOZINA & RAOLO- 
VICH L. R. 376; 18 


Saat yn 47 O. 
O. W. N. 1 -—CAN. 
PART I. SECT. 4, SUB-SEOCT. 2.—A. 

182 iv. Revad., [1919] 1 W. W. R. 


PART I. SECT. 4, SUB-SECT. 8. —B. 
[1928] 4 D. L. R. 172; (1928) 3 
W. W. J. 182.—OAN, 





209. 


218. 


217. 


219. 


223. 


256. 


396. 


ee EN OF re Nee mn 


Vol. XXXVI.—Negligence. 


Cases 208—42]a. 


Part Il.—Negligence in regard to Property. 


208. Add. Annotations :---Consd. Forbes, Abbott. 


& Le 


Wut 


nnard v. G. W. Ry. (1927), 138 L. I. 
Aplid. Compania Mexicana De Petroles 
il Aguila v. Essex Transport & Trading Ca. 
(1929), 141 1. T. 106. Refd. Silverman v. 
Tmpcrial London Hotels (1927), LB7 1. 'P. 
57; Coleshill ». Manchester Corpn., | 1928 | 
IK. B. 776; The Iayle, [1929] P. 275. 


Add. Annotation : —Refd. Coleshill vu. Man- 
chester Corpn., [1928] 1 K. B. 776. 
Add. Annotation :—Refd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. Bb. 776. 


Add. Annotations :— -Refd. Silverman +. In- 

perial London Hotels (1927), 187 L. V. 57; 

ae v. Manchester Corpn., [1928] 1 K. B. 
76. 


Add. Annotation :---Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 Kk. B. 776. 


Add. Annotations :---As to (1) Consd. Coles- 
hill vy. Manchester Corpn., [1928] 1 K. B. 776 ; 
Addie (R.) & Sons (Collieries) vo Dumbreck, 
[1929] A.C. 458. As to (2) Consd. Compania 
Mexicana De Petroleo El Aguila) vr. Kssex 
Transport & Trading Co. (1929), 141 1.1. 106. 
Generally, Refd. De Freville v. Dill (1927), 96 
I. J. K. B. 1056. 


Add. Annotations :—- .18 to (1) Consd. Addie R. 
& Sons (Collieries) eo. Dumbrevk, | 20, 4% 
358. Refd. Oldham v. Sheflicld Corpn. (1927), 


| 
| 


261. 


1G 1. W. OSL. Generally, Refd. Coleshill 
Manchester Corp, | 1928] 1 K. B. 776. 


Add. Annotations :---Refd. Silverman v. Jm- 
perial London Hotels (1927), 137 L. T. 573 
Deo Conservancy Board v. McConnell, [1928] 
2K. B. 159. 


267a. Proprietor of Turkish baths---Dangerous 


291. 


304. 


309. 
321. 


| 322. 
| 
| 


insects.]---Circumstances (see ContRACT, No. 
5168a, ante), in which: -Held: apart from 
contract, defts. were under an obligation to 
a& person using their premises to abstain from 
negligence, & if they, knowing of the danger, 
did not take sufficient precautions & such 
person were injured, he could reeover.— 
SILVERMAN vt. IMPERIAL LONDON JLOTBELS, 
Lip. (1927), 187 L. P57 438-'T. L. R. 260. 


Add. Annolations :  Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Oldhani ev. Sheftield Corpn. (1927), 186 L. T. 
OST. 

Add. Annotation :-— As to (1) Consd. Oldham 
v,. Sheffield Corpn. (1927), 136 Ef PT. 681. 


Add. Annotation: Consd. Addie Ro & Sons 
(Colliemes) oe. Dumbreckh, [£929] A.C. 358. 
Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Citations : --186 1. T. 681; 91 J. P. 
B69; 257. G.I. Ot. 
Add, Annotation:—Distd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 776, 


Part IIl.—-Negligence in relation to Highways. 


Add. Annotation :—-Apld. Brooke v. Bool, | t2La. 


[1928] 2 K. B. 578. 
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Parties--Defendant insured— Institution of 
third party proceedings against insurer.|— 








emma 


PART II. SECT. 1, SUB-SECT. 2.— 
B. (a). 


247 = xi. -]—GUILFOIL  v. 
McAvity (T.) & Sons, Lrp. (N. B.), 
[1927) 3D. L. R. 672.— CAN. 


PART II. aaa yA SUB-SECT. 2.-— 


8b. Public Library Board.}—HTeld: 
liable for injury sustained by pltf., by 
&® fall upon an icy step of the public 
library building, which she was leaving 
after exchanging books in the library. 
~——NICKELL v. CITY OF WINDSOR, [1927] 
an L. R. 379; 59 O. L. R. 618.— 


PART II. SECT. 1, SUB-SECT. 2.—C. 
268 iv, -——.]—Pltf., looking for 
omployment, came by permission of 
lefts.” foreman upon their preinises 
luring the erection thereon of a bulld- 
ing, & spoke to the foreman at the foot 
fa stair, The foreman told him to 
wail there, or wail where he was & 
he would see about bim. Pitf. was 
injured by a piece of wood, part of 
an open holst, which some time after- 
Wards fell upon him when he was in 
waother part of the premises :—-fHeld: 
wthough pltf, was an invitee, the 
iivitation to remain was limited, & 
did not justify him in leaving tho place 
Indicated & going to another part of 
the premises where there was danger ; 
he had no right to be where he was 
When struck & defts. in the circum- 
htances owed him no duty.—. 
tv. Yatrres ConsrRucTION. Co., 


I Dd. L. ° 233 ; 61 O. L. hr. 416.— 
CAN, Pa 








PART II. SECT. 1, SUB-SECT. 3. —A. 


285 ii. Children enh along 
trach. | —ACADIA COAL Co. 7. MUNEIL, 
(1927) 3D L. R871, (1927) 8. C. . 
497; 33 Can. Ry. Cas. 49.—CAN. 


PART Il. SECT. 1, SUB-SECT. 3.- - 
B. (a). 

286 xiii. ~-- - ———.]  AUVADIA COAL 
Co. v. MCNEIL, [1927] 3 D. La RR. 871 | 
[1927] 8. CG. R. 197, 33 Can. Ry. Cas. 
49.—CAN. 


PART II. SECT. 3, SUB-SECT. 2. —A. 


842 xvi. ---- J] Deft. who set. flre 
to orchard pranimgs & brush whieh he 
had piled up on his land, held to have 
been negligent m tailing to take proper 
precautions to see that the fire did not 
get beyond his control to the injury 
of pltf.’s adjoining property.---MAR- 
SHALL t. Huron, [192%}) 2 W. W. 2. 
33. — CAN. 

342 = xvii. J) - MeRury ov. 
DOMINION Coa Co., Lirp. (1896), 40 
N.S. R. 89.—CAN. 


PART III. SECT. 9, SUB-SECT. 1.-—B. 

g (p. 59) ft. Driving in fog.J~- 
The driver of a tramcar when driving 
in a fog should Keep lis car under such 
control that he may stop it within the 
limits of his ia eepmaeh ic ag Mle 
& SToRAGE Co. v. BRITISH © 
ELEcTRIC Ly. Co., [1927] 1 W. W. R. 
631; 38 B. ©. R. 234.-—-CAN. 

bh (p. 60) i. ----.] The driver of a 
motor vehicle upon city strects may 
be grossly negligent if his car is 
travelling at the permitted speed of 


1N97 











20 imdeR per hour, or even abl a mueh 
lower rate of speed: what is an exces- 
MiVe rate aust depend upon the eir- 
cumstances of each case. In this 
case, where there was ao oollision of 
motor vehicles af the intersection 
of two city highways :--eld: the 
driver of the vehicle on the right had 
not such w clear view of approachipg 
traffic us made it. safe Co approach the 
intersection at the rate at which his 
vehicle was travelling —15 miles an 
hour or imore.- MARTIN vv. POWEKLL, 
Powkiu ve. MARTIN, [L928] 1D. la. 2. 
149; 62 O. L. RK. 436.—-CAN, 


1 i. ———.]}-—-COLLINS v. GENERAT. 
SERVICE TRANSPORT Co. (B. C.), [1927] 
2D. L. R. 353.—CAN. 


lii. ———. }-SOHONBERNER Vv. BARRON 
(Alte.), [19237] 3 D. L. R. 708, [1927] 
2 W. W. RK. 417.-—CAN. 


386 x. —~ .J—Soromon tv. Mus- 
SeTT & Bricut, LTp., [1926] App. VD. 
427.—S. AF. 


386 xi. —— - - —.J—A motor truck 
procecding westerly upon ua highway 
was about o feet from the south Kerb, 
when, as il. approached an intersecting 
highway, it struck a boy riding a 
bicyele & injured him. In an action 
to recover damages for the injury from 
the owner of the truck alleging negli- 
genee of the driver, the trial judge 
directed the jury as a matter of law 
that they were entitled to find the 
driver negligent, from. the one circum- 
stance that he was on the wrong side 
of the highway :-—Held; misdirection, 
& a new trial was ordcred.—ALLEN v. 





Cases 421la—457a. 


457a. 


LORD, [1928] 4D. L. 62 ; 
433.—CAN. 


se. Faulure to give sgqnal—Of intention 
to turn.J—It is incumbent upon the 402 iii. 
driver of a vehicle, who desires to 
change his course & to turn into another 


(1) As a general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
hearing of an action for damages by the 
injured party against the motorist. 

(2) It is a well established rule of practice 
at the Bar, enforced by the judges, that in 
an action against a motorist the jury should 
not be informed that deft. is insured.— 





ENGLISH AND Empire Digest SUPPLEMENT. 


GowAR v. IIALES, [1928] 1 K. B. 191; 96 
L. J. K. B. 1088; 187 L. T. 580, C. A. 


Annotations :—As to (1) Refd. Grinham v. Davies (1928), 
139 L. T. 379. 
139 L. T. 379. 


As to (2) Apld. Grinham v. Davies (1928), 


EPWORTH 


e | 
PREss (1926), [1928] 1 K. B. 199,n.; 96 


L. J. K. B. 1092, n.; 187 L. T. 582, n., C. A. 


Annotation :—Distd. Gowar v. Hales, [1928] 1 K. B. 191. 


Part Vil.—Children. 


450. Add. Annolation :—Expld. Addie It. & Sons 


(Collieries) +. Dumbreck, [1929] A. C. 358. 


457. .1dd. Annotation: --Apprvd. Addie ht. & Sons 


(Colheries) v. Dumbreck, 1920] A. C. 358. 


~-.] -A boy four years of age was killed 
by being crushed in the terminal wheel of 
a haulage system belonging to a colliery co. 
The system, which was used for depositing 
ashes on a bing situated in a field adjoining 
the colliery, consisted of an endless wire 
cable operated from time to time, as might 
be necessary, from the pithead by an electric 
motor, while at the other end of the system, 
which was not. visible from the pithead, there 
was a heavy horizontal iron wheel "round 
which the cable passed & returned. The 
field was surrounded by a hedge, which was 
quite inadequate to keep out the public, 
& it was, to the knowledge of the colliery 


620. L. ht. 


drivers.|—-SYMONS v. WINNIPEG ELKO- 
TRIO Co. (Man.), {1928} 1 D. 
{1927] 3 W. W. ht. 650.—CAN. 


co., used as @ playground by young children. 
The colliery officials at times warned children 
out of the field, but their warnings were dis- 
regarded. The wheel was dangerous & 
attractive to children, & at the time of the 
accident it was insufficiently protected. The 
accident occurred owing to the wheel being 
set in motion by the colliery servants without 
taking any precaution to avoid accident to 
versons frequenting the field. The boy had 
een warned by his father not to go near the 
field or the wheel. In an action for damages 
by the father against the co. :--Held: the 
boy was a trespasser & went on the colliery 
premises at his own risk, & the co. owed him 
no duty to protect him from injury.— 
ADDIE R. & Sons (COLLMIERIES) v. DuUM- 
BRECK, [1929] A. C. 358; 98 L. J. P. C. 119; 
140 L. T. 650; 45 T. L. R. 267; 34 Com. 
Jas. 214, Hi. 4. 


YANADIAN PActFIO Ry. Co., [1928] 


L. lt. 159 ; 1 W. W. KR. 321.— CAN. 
458 i. Licensee.J—ACADIA COAL Co. 


iii -]~- HOARE 1. : 
Invenaniry (1926), 29° W. A. L. R67, eg MON#t, [1927] 3) D. L. R871 ; 


Nye r¢ C. R. 497; 33 Can. Ry. Cas. 


street, to give a warning to that effect, 
& to turn the corner at a pace which 
will give him complete control over 
his vehicle.—Uys v. Uys, [1927] 
App. )). 394.—S. AF. 


si. Lack of sufficient control,|-—The 
driver of an automobile should have 
lis car under such control that he is 
able to come to a stop in the space 
wilueb he sees clear ahead.——-MACGLLL 
v. HOLMES (1927), 39 B.C. R. 65.—- 
CAN. 


PART III, SECT. 9, SUB-SECT. 1.—C. 


Vehicle driven by third party—With 
owner’s permission. ]}—See AGENCY, Nos. 
2317 Hi a-f, ante. 


PART III. SECT. 9, SUB-SECT. 1.—-D. 

401 i. Duty of driver to gure place to 
pedestrian.|—ELLIOT’ 0. JOTINSON, 
}1929) 1D. L. R. 208; [1928] S.C. RR. 
408.-—CAN., 

402 i. Injury must be attributable to 
negligence of driver—Hffect of con- 
tributory negligence of pede strians — 
Effect of bye-law against “ jay-walking.”’ 
~-CHESTER v. KINNEAR (Alta.), [1927] 
1D. L. 1.473 [1926] 3 W. W. RR. 601.— 
CAN. 

402 ii. —— —-- Duty of tramcar 


PART Ill. SECT. 9, SUB-SECT. 2. 

413 i. Defective steering gear of motor 
car—Krnowledyge of defect.J—Mo1Rk v. 
HILL (1927), 30 W. A. L. lt. 56.—AUS. 


PART VII. SECT. 1. 

433 i. Liability dependent on breach 
of duty— Public park close to railway. j— 
Held: there was no obligation on the 
corpn. owning the park to build a 
fence to separate it from the railway.-- 
RICHARDSON ¥. CANADIAN NATIONAL 
Ry. Co., [1927] 2 D. L. RK. 801; 32 Can. 
Ry. Cas. 411 ’ 60 O. L. R. 296.—CAN. 


PART VII. SECT. 2, SUB-SECT. 2. —B. 


445 i. Duty to guard against— Trap 
or lure -- Moving freight train.j~-PINK4s 
& PINKAS 0. CANADIAN Pacirio Ity. 
Co., [1928] 1 W. W. Rh. 321.—CAN. 


PART Vi. ‘SECT. 2, SUB-SECT. 2. —C. 


450 vii. -——-.]}--HAYMAN v. CITy 
PROPERTY INVESTMENT TRUST CORPN,, 
Lrp., [1929] S.C. (iL. L.) 65.—SCOT. 


PART VII. SECT. 2, SUB-SECT. 3. 
454 x. ——.]—Pinkas & PINKAS Vv. 


1028 


49.—-CAN. 


458 ii. -/~—EDWARDS v. LONDON 
MIDLAND & SvorrrisH Ry. Co., [1928] 
Ss. C. (Ct. of Sess.) 471.—SCOT. 





PART VII. SECT. 4, SUB-SECT. 1. 


469 iii. -}—A woman went with 
her child two & a half years old to 
the defts.’ shop to buy clothing for 
both. While there a mirror fixed in 
the wall, & in front of which the child 
was, fell & injured him:-—Held: it 
was w question for the jury whether 
the mirror fell without any active 
interference on the child’s part; if so, 
that in itself was evidence of negligence ; 
but if not, the question for the jury 
would be whether defts. were negligent 
in having the imirror so insecurely 
placed that it could be overturned by 
aw child; & if that question was 
answered in the affirmative, the child, 
having come upon defts.’ premisos by 
their invitation & for their benefit, 
would not be debarred from recovering 
by reason of his having directly 
brought the injury upou himself.— 
SANGSTER Uv. ee (T.) & Co., Lrp. 
(1894), 25 0. 78; affd. (1894), 
21 A. R. 624 nth (1895), 245. Cc. Rh. 
708.—CAN. 





Vol. XXXVI.—Negligence. 


Cases 478a—601. 


Part VIII.—Liability of Persons Jointly Interested. 


473a. Liability of party in control of proceedings. | 

-——Circumstances (see AGENCY, No. 9318b, | 

the landlord was 
liable for the damage, on the grounds (inter 
alia) of (a) control of the proceedings, & 
(6) @ joint tortious enterprise, & (c) that, 
having undertaken the cxamination, he was 


ante) in which :—Zleld : 


“11; 


under a duty to take reasonable care to avoid 
damage resulting from it, & could not. escape 
habiht-y by getting some one else to make the 
examination or part of it for him.— BROOKE 
v. Boon, [1928] 2 K. B.578; 97 L. J. K. B. 


Part IX.—Proof of Negligence. 


501. Add. Annotation :-—Mentd. 


Pollak, [1927] A. ©. 782. 


565. Add. Annotation :—Refd. Broome v. 


(1928), 188 L. T. 698. 


578. Add. Annotation :—Refd. Manchester Corpn. 
v. Karnworth (1929), 46 T. LL. Re. 8h. 


PART VIII. 


474 i, Joint liability — Co-owners of 
vehicle—Negligent driving.J- McCKwren 
i. ARMOUR, [1928] 2 ID. L. R. 958.- - 


477i, What defendanta may be joined 
—NSeparate torts, }—KNDERRBY vr. Scorer 
& WANGANUI Crry, [1928] N. Z. L. 2. 
407.--N.Z. 


PART IX. SECT. 1, SUB-SECT. 1. 


sg. Wilful negleci—A question of law.) 
—The term “ wilful neglect” has au 
special significance in Jaw, as estahb- 
lished by judicial decisions, & the 
question whether facts established in 
the case amounted to “ wilful neglect ”’ 
ix a question of law & not of fact.—- 
SECRETARY OF STATE v. GHANAYA 
LAL-SRr KISHAN (1928), I. Le. I. 10 
Lah. 329.—~-IND. 


PART IX. SECT. 1, SUB-SECT. 2.--A. 


sh. Non-suilt—Based upon answers 
lo interrogatories—F ffect of defendants 
lendering no further evidcence.| KIRBY 
?. PALMER, [1928] 1 W.W. BR. 968, 37 
Man. L. Jt. 277.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—B. 


485 i. General rule.) — While the 
general rule of law is that a judge muy 
withdraw an action for negligence from 
the jury & non-suit. pitf., where, on the 
undisputed facts of ibe case, it appeals 
that the accident was directly caused 
by pltf.’8 own negligence, although 
there may have been, on the facts, 
some negligence on the part of defts., 
yet this power sbould not be exercised 
unless the evidence is so strong that 
it would be wholly unreasonable for 
the jury to find that pltf. had not 
caused the accident by his own negli- 
gence.— ERICKSON 0. CANADIAN PACIFIC 
Ry., [1928] 3 W. W. BR. 694; affy., 
22 Sask. L. lt. 299.—CAN. 


PART IX. SECT. 1, SUB-SECT. 3. 

544 xxii. -~-—-.}—-Held: there being 
i dispute as to the facts from which 
the inference of contributory negligence 
Was to be drawn, the question was 
properly left to the jury by the trial 
Judge for the jury to decide.—ANSON 
® BLAOK & Wrire Cass, Lirp., BLACK 
& Wiitr Cass, Lrp. v. ANSON, [1928] 
N. Z. L. R. 321.—N.Z. 


PART IX. SECT. 1, SUB-SECT. 4.-—A. 
554 ifi.i—-—.} -Hovr’s PROPRIETARY 


Campbell 580a. 


T. Tr. R. 5o. 


Agar 601. Add. Annotation :—Refd. Gosse Millard v. 
Government, 
American Can Co. v. Same, [1927] 2 K. B. 


(‘anadian 


432. 


rp. ¢. O’CONNOR, [19287 Ve. LL. 3m 
2225 [1828] Arus TL. ne. tiv. 10 
(11, RR. 566 AUS. 

554 iv. -——-.] Non-direetion is oa 


ground for granting ao new tral only 
When it produces a verdict agaist the 
vidence — MOUNTAIN or. KDMONTON 
Cirs, (L988) tf Db LL. Roots [ges] 3 
We. WR, 270 ; 


PART IX. SECT. 1, SUB-SECT. 4.--B. 


561 ii. —.] Harris e. Hearing 
ALG. & Co. Pry, Lrp., [i927] S.A. 
Ss. no 13h. AUS. 


PART IX. SECT. 1, SUB-SECT. 4.- C. 


565 xlv. .|- -DAVISON v. CONRAD 
(1924), 58 N. S. R. 218.—CAN. 


565 xivi. —-—- .]- ANSON «2 BLACK 
& WuHirr Cabs, Lithp., |I928)N. ZL. 2. 
3$21.—N.Z. 

565 xivii. —- .] -DALGETTY oY, 
Ae LIVEN EE UUN RADIAL MLEC 1 RC RY. Cy 
(1928), 62 O. L. aR. 613) CAN. 





PART IX. SECT. 1, SUB-SECT. 4. — D. 


hi. — Tneonclusive | MARSHMAN 
»% MeDOWELI, [928] So Q. 308, 


Yr i. - ~ -— J--PkpLow e. CAN4- 
DIAN Namionan Rs. Co. fio2xy f 
J). L. ae Tit ry oy Q. L h. Nh. CAN. 

sj. Damayes  assessal on wrong 


principle.) -Where damages have been 
Assessed on a wrong prmciple wo new 
trial will be ordered - DRYDEN t. ORR 
(1928), 28 S ho N.S. OW. 216, 15 
N.S. W. W. N. J4.--AUS., 


PART IX. SECT. 2, SUB-SECT. 1.—A. 

573 xxvi. - -] CHUPPENDALE 0. 
WINNIPEG Evectric Co, [F92st 1 
D. 1. R. 920; fier} 7 We. WwW. RR. 2883 
87 Man. L. lt. 207. -CAN. 


PART IX. SECT. 2, SUB-SECT. 1.—B. 

581 xxi. —- BLACKER @. 
WATERS (1928), 28S. Rh. N.S. WY. 406 | 
{5 N.S. W.W.N. 111) AUS. 





See, || 


PART IX. SECT. 4, SUB-SECT. 1. 

589 xiii. -- — ZV'outh in patient’s lung 
after extraction of teeth.\— Held: the 
maxim res ipsa loquitur did not apply. 
——McTAGGART v. Powrrs, [19271 1 
D. l. R. 28; 36 Man, L. R73; [1926 
3 W. W. BR. 513.—CAN. 


139 L. T. 376; 44 T. 1. R. 631; 72 
Sol. Jo. 354, D. C. 
-- -] -Hankarove v. Burn (1929), 46 


Merchant. Marine, 


589 xiv. —-- Fault possibly due to 
action of third party.j— Observations 
upon the applicability of the maxim 
res wpa doqiatiur in cases where there 
Is a possibility that. the fault) may be 
due to the action of a third party.— 

MaAcGRreaor, [1927] 
S. (. $16.- SCOT. 


589 xv. —-—-.]~HENDERSON 0, 
Mair, [1928] &. C. 1.--SCOT, 


589 xvi. Dangerous article 
thrown — from tratn.|- HorrmMan oe, 
NIELSEN, [1928] S. on. Qe. 368s 22 
QW. J. PP. R. 117. - AUS. 


589 xvii. - .|) Serepive ”. 
Posnisk, [19288] LD. E.R. GE8 s [1928] 
WoW. R258, 37 Man. Ll. 
CAN. 


596 i. Sparks from ¢ 
there bemg  evidenee 
gustify the pury in drawing the inference 
{hat the fire was occasioned by aspark 
frown the engine, it Was not necessary 
for plif. to show negligence in’ the 
operation of the engine. MORWICK ev. 
PROVINCIAL CONTRACTING (©O.,  Titp. 
(1928), 65 O. L. Re 71. - CAN. 


gE i. BURNSIDE ¢. 
[1928] 2D. da. Re. 308) CAN, 

sk. Jtebutltal of presumption.) - iTeld 
assuming the maaim res ipsa loquitur 
applied, defender would still be entitled 
to suceced in respect (1) that he had 
offered several reasonable explanations 
of the accident, & so had discharged 
the onus laid upon hin by the applica- 
tion of that) maxim, & (2) that, in 
any event, he had definitely disproved 
negligence on his part.—-HENDERSON v, 
MAIR, [1928] 8S. C. 1.- SCOT. 


Rem, 


PART IX. SECT. 4, SUB-SECT. 2. 


st. Application of maxtine.)] —-Thero 
being no evidence showmg how 
an accident happened: J//eld: the 
maxim res ipsa loquitur did notapply. 
RICHARDSON v. CANADLAN NATIONAL 
Ry. Co., [1927] 2 D. L. KK. 8013; 382 
Can. Ky. Cas. 411; 60 0. L. Ry. 296.- - 
CAN. 


sm, ——.]—The distinction between 
casos in which the maxim res ipsa 
loquitur applies & those in which the 
cause of the accident is unknown, 
referred t0.— MCCLINTOCK v, WINNIPEG 
Eiecrnric Co., (1927) 3D. TL. R. 619; 
[1927] 2 W. W. Lt. 226; 33 Can. Ry. 
Cus. 39) «36 Man. L. Lt. 497.-- CAN. 


Cases 628— 722, 


633. 


636a. 


658. 


662a. 


PART X. SECT. 1, SUB-SECT. 2.—A. 
622 ix. 
11927) 1 b. 
579, -CAN, 


ENGLISH AND Emptre Dicrest SUPPLEMENT. 


Part X.—Defences. 


628. Add. Annotation :—Refd. Cleghorn v. Oldham 


(1927), 438 T. L. R. 465. 


Add. Annotations :-—Refd. Dew v. United 
British S.S. Co. (1928), 189 L. 'T. 628. Mentd. 
Lloyd v. Cook, Goudge v. Broughton, Simson 
v. Miatt, Bartram v. Brown, Barker v. Hudson 
[1929] 1 K. B. 108. 


.|--Pltfs., stevedores at the port 
of Tampico, in Mexico, undertook to load a 
steamship of defts.’, the Essex Isles, with 
kerosine & gasoline. The cargo being of 
a dangerous character, pltfs., who had had 
much experience in handling such cargoes, 
stipulated that. they should have entire con- 
trol of the loading. While the loading was 
in progress an explosion occurred, which 
hilled & injured many of the workmen engaged 
& destroyed the ship. There was no direct 
evidence as to the cause of the explosion. 
Pitfs. brought an action against defts. for 
dainayes, & it} was found as a fact that the 
explosion was caused by a spark made by a 
beam which fell] into the hold, the fall of the 
beam being caused by a blow from a tray 
which was being hoisted by pltfs.? men from 
the hold. Pl fs. contended that. if the beam 
had been properly secured by bolts it would 
not have fallen, & they said that defts. had 
been negligent in leaving the beam un- 
bolted. Defts. contended that the proximate 
cause of the explosion was the negligence of 
pitfs. in not hoisting the tray with proper 
care, & they counter-claimed for the loss of 
their ship :—Held: on the facts the ship- 
owners had not been guilty of negligence in 
leaving the beam unbolted, or that if they 
had been guilty of negligence in so leaving it 
pltf. stevedores knew, or ought to have 
known, that the beam was unbolted, & took 
the risk; & the stevedores themselves had 
been negligent in failing to use proper care 
in hoisting the tray.— CoMPANIA MEXICANA 
De PETROLEO EL <AGUITA v. HSSEX 
TRANSPORT & TRADING Co., LYb. (1929), 14] 
1. IT. 106; 34 Com. Cas. 198, ©. A. 


Add. Annotation :—Consd. Brooke v. Bool, 
[1928] 2 K. B. 678. 


.|—A. firin of stevedores employed 
by a shipowner & a porterage co. employed 
by the consignee of the ship’s cargo were 
engaged in unloading a ship. The cargo 
consisted of bags of maize, which were made 
up into loads by the stevedores & held 
together by rope slings provided by the 
stevedores, & the bags were then raised by 
the stevedores from the hold to a steelyard 
on the deck. The stevedores’ duty ended 
with the deposit of the bays on the steclyard, 
from which they were transported to the dock 
by the porterage co. by means of a dock 
crane. The stevedores gratuitously per- 
mitted the porterage co. to use their slings, 
which were already round the bags, for the 
transport. of the bags to the dock, & it was 
a matter of mutual convenience that the same 
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-}—-REID », 
L. R. 235; 590. L. R. 
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667. 
674. 


695. 


703. 
704. 
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706. 


722. 


PART X. SECT. 8. 

.‘ Professional assistance 
called in—Local authority 
medical attention.|—-Hospital lable for GAN 


1aagn 


slings should be used throughout. The 
stevedores employed a servant specially 
charged with the duty of inspecting the slings, 
&, as the stevedores knew, the porters relicd 
on the care of the stevedores for the safety 
of the slings. A sling broke while the bags 
were being transported from the _ steel- 
yard to the dock, & the bags fell & killed a 
servant of the porterage co. In an action 
of damages brought by his dependants against 
the stevedores :—Held: in the special cir- 
cumstances of the case the firm of steve- 
dores owed a duty to the porters to see that 
the sling was in a fit). condition to take the 
weight. of the load entrusted to it, & on the 
facts, the finding of the Lord Ordinary that 
they had failed to discharge that duty ought 
not to be disturbed.-- CHAPMAN Ok OLIVER 
? SADDLER & Co., [1929] A. ©, 584; 98 
L. J.P. 0. 87; 141 L. T. 805; 45 T. L. R. 
456; 34 Com. Cas, 277, H. Lb. 

Add. Annotation :—Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

Add. Annotation :---Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 
369. 

Add. Annotations :—Refd. G. W. Ry. v. 8.8. 
Mostyn, The Mostyn, [1928] A. ©. 57; St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. 

Add. Annotation :-— Dbtd. G. W. Ry. v. 8.8. 
Mostyn, The Mostyn, [1928] A. C. 57. 

Add. Annotation :—Dbtd. G. W. Ry. v. 8S. 
Mostyn, The Mostyn, [1928] A. C. 57. 

Add. Annotations :—Consd. G. W. Ry. v. 
S.S. Mostyn, The Mostyn, [1928] A. C. 57. 
Refd. Witham Outfall Board v. Boston Corpn. 
(1926), 136 L. T. 750; Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Mentd. Tolley v. Fry (J. S.) & Sons (1929), 40 
J. T. . 108. 

Add. Citations :—Revsd. sub. nom. GREAT 
WESTERN Ry. Co. v. Mostyn (OWNERS), THE 
MostTYN, [1928] A. C. 57; 97 L. J. P. 83 138 
L. T. 4038; 92 J. P.18; 44 T. L. BR. 179; 72 
Sol. Jo. 16; 26 L. G. R. 91317 Asp. M. L. C. 
367, H. L. 

Add. Annotations :—-Refd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 
756; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 

Add. Annotations :—Consd. Forbes, Abbot & 
Lennard v. G. W. Ry. (1927), 138 L. T. 286; 
G. W. Ry. v. Durnford (1928), 189 L. T. 145. 
Refd. Marbe v. George Iidwardes (Daly’s 
Theatre) (1927), 188 L. T. 51; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57; 
Livock v. Pearson (1928), 33 Com. Cas. 188. 
Mentd. Marbé v. George Edwardes (Daly’s 
Theatre) (1927), 43 T. L. R. 460; Wallems 
Rederij A./S. v. Muller, Batavia, [1927] 2 
K. B. 99; Gaze W. H. & Sons v. Port Talbot 
Corpn. (1929), 93 J. P. 89; Great Western 
Ry. v. Monmouthshire County Council (1929), 
93 J. P. 142. 


the negligence of nurses after an 
operation.—NYBERG v. PROVosT MUNI- 
CIPAI TrAaL Boab, [1927] 1 


uny Hosp 
roviding .L. R. 969; (1927) 8S. C. R. 226.— 


og 


Vol. XXXVI.—-Negligence. Cases 726—784a. 


Part X!_—Contributory Negligence. 


726. Add. Annotation :—Apld. Service ». Sundell 


(1929), 45 T. L. R. 569, 

Add. Annotations :-—Apld. Service v. Sundell 
(1929), 45 T. 1. R. 569.  Consd. Cooper v. 
Swadling (1929), 46 T. L. R. 73. 

Add. Annotation :--Refd. The Vectis, [1929] 
P. 204. 


Add. Annotation :—Apld. Dew v. United 
British 8.8. Co. (1928), 189 L. T. 628. 


736a. Jury unable to decide  liability.;—In 
an action for damages for personal injuries 
alleged to have been caused by deft.'s 
negligent driving of a motor car, the jury 
found that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was really 
responsible for the accident :—Held : on this 
verdict judgment could not be given for 
either party. SERVICE v. SuNpEnL, (1929), 
46 T. L. R. 12; 73 Sol. Jo. 729, (. A. 

Annoialion :— Expld. Cooper v. Swadling (1929), 16 T. L. BR. 


743. Add. Annotations :—Dbtd. Service v. Sundell 
(1929), 45 T. Ia. RR. 569. Refd. Dew x. United 
British S.S. Co. (1928), 139 I. T. 628, 


745. Add. Annotation :—Refd. [Hargrove 1. 
(1929), 46 T. L. R. 59. 


751. Add. Annotations : —Apprvd. Cooper vr. Swad- 
ling (1929), 46 T. 1. R. 78.) Apld. Hargrove 
v. Burn (1929), 46 T. lL. R. 59. Refd. The 
Vectis, [1929] P. 204. 


-|—The fact that a man was killed while 
endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that ‘‘ the speed must 
be reduced & the car kept carefully under 
control,”’ is not evidence of recklessness on 
his part amounting to contributory neglience 
sufficient to free the co. from liability for the 
accident, the jury having found that the 


729. 


731. 


735. 


765a. 





driver of the tramcar was in fault.—ToRONTO 
Ry. Co. v. Kina, (1908) A. C. 260; 77 L. J. 
P.C. 77; 98 L. T. 650, P. C. 


770a. —~-—.|--IlaArarove v. Burn (1929), 46 
T. 1. RR. 59. 
781. Add. Annotations :-—Distd. Compania Mexi- 


cana De Petroleo Kl Aguila v. Hssex Trans- 
port & Trading Co. (1929), 141 lL. 7. 106. 
Apld. Service 7. Sundell (1929), 45 TN. Ta. WR. 
969. Consd. Cooper v. Swadling (1929), 46 
T. 1. R. 733 Hargrove v. Burn (1929), 46 
T. 1. R. 59. 


781a. re -HAKGROVE vt. BuRN (19290), 46 
T. UL. R. 59, 
781b. - ---.]-- In an action for damages under 


Jord Campbell’s Act) brought by pltf. in 
respect of the death of her husband, who had 
been killed in a collision between his motor 
Incyele & deft.’s motor car, the judge directed 
the jury that, if they found that the accident. 
was due to the negligence of both parties 
substantially, there would be contributory 
negligence on the part. of the deceased man 
& both would be to blame, & the jury would 
have to find for deft. :—MHeld: the jury 
should have been direeted that 1f the deceased 
man was guilty of neghgence, but deft. could 
by exercising reasonable care have avoided 
the collision, they were still entitled to find 
for pltf., Coormn v. SWADLING (1929), 46 
Ta. 1h. T8, CAs 





782. Add. Annotations :—Consd. The Vectis, [1929] 
P. 201. Mentd. The Backhworth, [1927] 1D. 


256. 

Add. Annotation :—Refd. The Vectis, [1929] 

}: POA, 

784. .1dd. Annotation :--Refd. Cooper v. Swadling 
(1929), 167. ta R. 73. 


784a. —-—.| -HARGROVE 1”. 
Toob. 2. 69. 


783. 


Burn (1929), 46 


PART XI. SECT. 1, SUB-SECT. 1. 

726 ix. J- KENZIE v. HaAnr 
(Sask.), [1927] 3 D. L. HR. 839.~-CAN. 

726 x, ———.]— JOHNSTON v. MCMOR- 
RAN (B. O.), (1927) 4 D. L. R. 335; 
11927] 3 W, W. R. 37.—CAN. 

126 xi, ———.]~-PEACOCK v. STEPHENS 
(Sask.), [1927] 4 D. L. 1. 1057; [1927] 
3 Ww. W. RR. 570.—-CAN. 

732 Ixviii, ———.}—MCLAUGHLIN 1. 
est dating bab} lle 
5. C, R, 3 var iL. R. 
o18-OAN, 

782 Ixix. --—.]- The stututory onus 
on the driver of a motor car of showing 
that loss or damage resulting from its 
use did not arise from his negligence 
does not operate to compel the et. 
{o hold to be negligence that which 
Would not otherwise be negligence or 
lo refuse to give effect to the defence 
of contributory negligence where the 
evidence supports if, but merely goes 
'o the burden of proof.-—PRUDEN 1. 
Foxon, [1928] 3 W. W, It. 215.- -CAN. 


PART XI, SECT. 1, SUB-SECT. 2.—A. 


_ 144 xxxli, ——.]—DAVIDGE v. JOHN- 

BON & MoDoNaLp, LTp. (1926), 59 

N.S. R. 76.—CAN. 

IvteRN ee Be ee ET ad 

NATIONAL Ry. CoO., 

D. L. R951; 61 0. L. R. 273.—CAN, 
744 xxxiv. ——,]—-Where in an 

action for damages arising out of 


ee 


the collision of two motor cars at. the 
crossing of two roads it} was proved 
that deft. had been negligent. in not. 
keeping a proper Jook out, but il was 
also proved that the driver of pltf.’s 
ear had secn deft.’s car at a consider- 
able distance from the crossing, but 
had ignored iu, considering as he was 
on the mam road & had the right: of 
way he could continue bis course . 
Held: the diver of pitf.’s car had not 
ucted reasonubly in ignoring the 
approaching car on the assumption 
that deft. would respect: his right of 
way, & be had been guilty of contribu- 
tory neghgence whieh disentitled pitt. 
from succeeding. TOoBINKON BROS. ¥. 
HENDRRAON, [1928] App Pp. 188. 
S. AF. 

744 XXXxv. J) TREN OR-SMITH 0. 
WALTERS (1928) IY No da Th. aot. - 
S. AF. 

144 xxxvi. —— -.) The fact that the 
gates at a railway crossing Lave been 
left open does not exense uw person 
approaching the track from taking 
reasonable precautionn before crossing 
it in order to discover whether a train 
is coming.—MICHALINSKE f, CANADTAN 
Paciric Ratmwisy  Co., [l928) 3 
W. W. RR. 238. CAN. 


PART XI. SECT. 1, SUB-SECT. 2.—B. 


771 xxxix. Subsequent proceed 
11923] 4 D. 1. R. 727; [1923] S. C4 
730; [1923] 3 W. W. BR. 938. 
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771 lv. —-—.]}-—-HKALING (A. G.) & 
Co. PROPRIRTARY, Lrv. v. HARRIS 
(1927), 39 CG L. i. 560; [1927] Argus 
L. It. 386.—AUS. 


771 Iwi. ——.]—PENROSE v. Barr 
(B. C.), [1927] 4 D. L. RR. 407; [1927] 
3 W. W. kh. 104.—OAN. 

771 Ivii. | --HAMIVION vO, PAL- 
WiskeR Loren Auro & Myxt Co., Trp., 
(1926) 4 DD. BE. R. 962, [E9es] 3 
W. W. RR. 497.-- CAN. 


PART XI. SEOT. 2. 


VERARITY (1926), 28 W. A. L. R. 125.— 
AUS. 

782 xvii. — -.] MRicKsON v. CAMP- 
BELL'S, Ltn. (1928), 39 B.C. I. 472,-— 
CAN. 

hi. Contributory Negligence Act, V925 
---4A pplication of.) In wpplying above 
Act, the questions which the tria! judge 
should ask himsclf are: ‘ By whose 
fault) was the accident caused? By 
one of the parties only, or by bot 
ee &, ifso,in what proportions ???-— 

ARPER vo. MCLEAN, [1928] 2 D. lL. H. 
220; [1928] 1 W. W. RR. 444; 3% 
B.C. R. 426.- CAN. 

h ii. —- - —-- - Costs.)-- HARPER 1, 
McLUan, [1928] 2 D. L. KR. 986; [1928] 1 
W.W.R. 912; 39 B. O. 1. 480.--CAN. 

so. Where wegligence continuous, |}— 
COMMISSIONER or JAMLWAYS ¢. 


Cases 790a—910. 


790a. Stevedores loading dangerous cargo—Stipula- 
tion for sole control of loading.]|—CoMPaANIA 


EL AGUILA v. 
KssEx TRANSPORT & TRADING Co., Lrp., No. 


MEXICANA DE PETROLEO 


G36a, ante. 


791. Add. Annotation :—Refd. Canadian Pacific Ry. 
v. Kelvin Shipping Co. (1927), 138 L. T. 369. 

792. Add. Annotation :—Refd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


[1928] 2 K. B. 336. 


842. Add. Annolation :-—Consd. Grinham v. Davies 


(1928), 139 L. T. 379. 


842a. ——— ———.]---Gowan v. TIALES, No. 42]a, 


ante. 
842b. 








-|—It is an established rule of 
practice that, in an accident case, it should 
not be intimated to a jury that deft. is insured 
&, where this rule has been violated, it is 


369. 


807. Add. 


Part XIl._-Damages. 


810. Add. Annotation :—Mentd. Conquer v. Boot, 


Annotation :— Generally, 
Vectis, [1929] P. 204. 


ENGLISH AND Empire Digest SUPPLEMENT. 


798. Add. Citation :—17 Asp. M. L. C. 117. 


Add. Annotation:—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 1388 L. T. 


803. Add. Annotation :—Refd. Hargrove v. Burn 
(1929), 46 T. lL. R. 59. 


Refd. The 


within the discretion of the judge to discharge 


the jury, at the expense of the party whose 


advocate has violated the rule.-—-GRINHAM v. 


Davies, [1929] 2 K. LB. 249; 98 L. J. K. 3B. 


703 5 


842c. - -- - 


139 1. 'T. 379; 
Sol. Jo. 308, D. C. 





44 T. L. R. 5283; 72 


-| — Eis v. MAYHEW (M.), Lip. 
(1926), cited in [1929] 2 K. B. at p. 252; Ys 
L. J. K. B. at p. 705. 

Annotation - —Consd, Grinbam v. Davies, [1929] 2 kK. B. 249. 


Part XIIl—Negligence causing Death. 


896. Add. Arnotlution -—Mentd. 
L.M.& S. Ry. Co. (1929), 98 L. J. K. B. 615. 


SKINNER (1927), 30 W. A. L. R. 45. - 
AUS 


PART XI. SECT. 3. 


785 vii. -l—In an action of 
damages against a corpn., as the 
statutory authority charged with tho 
duty of providing light in common 
stairs within the city during the hours 
of darkness, defenders moved that the 
auction shouldbe dismissed as irrelevant, 
in respect that upon her own aver- 
ments pursuecr was guilty of contribu- 
tory negligence in going down a stair 
which she knew to be in darkness 
without first obtaining a light :—Held : 
pursucr’s averments did not disclose 
contributory negligence on her part 
such as to warrant dismissal of the 
action, --JACKSON v. GLASGOW CORPN., 
{1928} S. C. 37.—SCOT. 


785 viii. --]—Knowledgeo alone of 
the dangerous condition of premuses 
js not wu bar to a claim by an invitee 
against an invitor in respect of an 
injury resulting therefrom. Such 
knowledge is relevant to the question 
of the extent. of the duty of care owed 
by the invitor; & it is relevant also 
whore there is a defence of volenti non 
jit injuria or of contributory negii- 
gence.-- Hoy v. AUCKLAND HARBOUR 
BOARD, {1928} N. “. L. AR. 716.- -N.Z. 


788 i. Entering vehicle when 
driver pel cepeey drunk.j—In an action 
against the driver of a motor car to 
recover damages for injuries sustained 
in a collision caused by the driver’s 
negligence, pltf. is not entitled to 
succeed where such negligence was due 
to the intoxicated condition of deft., of 
which condition pltf. was aware at the 
time that he accepted the invitation to 
travel in the car.—FINNIE v. CARROLL 
(1927), 27 S. R. N.S. W. 495; 44 
N.*8. W. W. N, 82.—AUS. 











PART XI. SECT. 4. 
791 i. ——.J—A man who, by 
another’s want of care, finds himself 
in vw position of inniunent danger can- 


Thompson 


not be held guilty of negligence merely 
because in that emergency he does not 
act in the best wuy to avoid the 
danger.—- TMORN'TON ce. Frsnkr, [1928] 
App. D. 398.--S. AF. 


ti. -- -.}— PATTERSON v. GOODER- 
TTAM, [1928] 1 D. Ju. ti. 131. —CAN. 


PART XI. SECT. 5. 


803 iv. ——~—.}—The con- 
tributory negligence of the driver of 
a vehicle who is not the servant or 
agent of @ passenger therein is 10 
defence to an action by the latter for 
damages for personal injuries caused 
by the neghgence of another person.— 
McCuLLtocn v. STAR CONSTRUCTION 
Go., [1928] 1 D. L. R. 9703 [1928] 1 
W. W. KR. 211; 22 Sask. L. R. 231.— 
CAN. 











PART XII. SECT. 8, SUB-SECT. 1. 

a i. Sum sufficient to give annuity 
equal to annual earnings— Whether 
awarded = on wrong  prinerple.jJ— 
BLOUDOFF &. CANADIAN NATIONAL 
RAILWAY (Sask.), [1928] 4 D. L. ht. 
29; [1928] 2 W. W. QR. 519.—CAN. 

st. Loss of limb.}—-Damages to be 
allowed to pltf., who has sustained the 
loss of part of his leg through the 
negligence of deft., discussed.—-~CLAKK 
ON {1926} S. A. S. R. 342.— 


PART XII. SECT. 4. 


sv. Mitigation—Whether contributory 
geyligence of plaintiff may go in.}— 
In an action for negligence if pltf. is 
held entitled to succeed he cannot be 
deprived of part of the damages which 
he has proved or of his costs, on the 
ground that he was guilty of con- 
tributory negligence.~—-BARRY v. WIN- 
NIPEG ELECTRIC Co., [1926] 2 W. W. R. 
791; 36 Man. L. R. 27.—CAN. 

sw. —-—~— Payment under insurance 
policy.J}--In an action by pltf. to 
recover dumages for the destruction 
of his dwelling-bouse & a quantitv 
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v, | 910. Add. Annotation :—Apld. Dew v. 
British §.S. Co. (1928), 139 L. T. 628. 


United 


of chattel] property caused by sparks 
elnitted from deft.’s steam tug through 
deft.’s negligence :—Held: deft. was 
not entitled to deduct from the amount 
of damages found to have been sus- 
tained by pltf.an amount paid to pltf. 
by ab msurance co. under an insur- 
anee on the property.— BROWN v. 
McRaAt (1889), 17 O. lt. 712.—-CAN. 


sx. —-——.}—FARMER v. GRAND 
aes Ry. Co. (1891), 21 O. KR. 299. -- 





PART XII. SECT. 6. 


842 i. Defendant insured against lia- 
bility—Whether court informed thereof.] 
—WaLtsH v. Peat (N. B.), [1927] 2 
D. L. R. 1120.—CAN, 


842 ii. .}— Although it is, 
as a general rule, improper for counsel 
for pltf., when cross-examining deft., 
to ask whether deft. is entitled to an 
indemnity from an insurance co., yet 
special circumstances may justify the 
judge in not withdrawing the case from 
the jury.— WILSON v. KENT (GEORGE) 
~ PONE: LTp., (1928] N. Z. L. R. 166.— 








PART XIII. SECT. 2, SUB-SECT. 2. 


865 i. Child— Adopted child—Fatal 
Accidents Act, R. S. O., 1914 (ec. 151), 
gs. 2 (a). )—Howln v. LAWRENCE, [1927) 
1D.L. R. 477; 59 0. L. R. 641.—CAN. 


g i. .}~—Sisters of deceased are 
not entitled, as such, to the benefits 
of Fatal Accidents Act, 1920 (c. 29); 
& the mere allegation that they were 
dependent on him does not bring them 
within the Act.—SHTITZ v. CANADIAN 
NATIONAL Ry. Co., [1927] 1 D. L. R. 
951; [1927] 1 W. W. R. 1933; 21 
Sask. L. R. 345.—CAN. 





PART XIII. SECT. 2, SUB-SECT. 3. 

oi. .]—W. was injured by falling 
into a et, which was in a street 
under the care of an urban district 
council. W. brought no action in his 





943. Add. Annotation :—Refd. Carling v. Lebbon, | 


[1927] 2 K. B. 108. 
944. Add. Citations: 





454. 


lifetime, & died within six months ufter 
the accident, & in consequence thereof. 
An action was instituted by the widow 
under Lord Campbell’s Act, 1846 
(c. 93), more than six months aftcr the 
accident, & more than eight months 
from the death of W.:—Held: pltf. 
was entitled to maintain the action.--- 
WALSH ¥. BALLINA URBAN DISTRICT 
COUNCIL (1921), 55 I. L. T. 140. --IR, 


PART XIII. SECT. 2, SUB-SECT. 7.—B, 


907 ix. .—A claim for damages 
by a widow or the minor children of a 
person, whose death is alleged to have 
been caused by the negligence of deft., 
is not barred by tho fact that the death 
was caused by the combined negligence 
of the latter & deccased.— UNION 
GOVERNMENT (MINISTER OF RAILWAYS) 
v. LER, [1927] App. D. 202.--S. AF. 





[1927] 2 K. B. 108; 96 
L. J. K. B. 5153 1871. 1.955; 43 T. LL. BR. 


Vol. XXXVI.—Negligence. 


ob 





PART XIII. SECT. 2, SUB-SECT. 8.—-E. 


h i, - ——.J— The dependants of a 
person who has lost. his hfe through the 
negligence of deft. are entitled to eom- 
pensation only for the matemal loss 
caused to them by the aecident, & 
not for mental suffering or distress, or 
to improve thei material prospects.— 
SMART U.S. AFRICAN Rys. & LPAR- 
BOURS (1928), 49 N. L. RR. 3861—- S. AF. 


sa. Wine imposed under Penal Code 
in respect of acetdent—-TVaken anto 
account.J—Narnu RAM +t. CHAND 
nA (1927), L. i. RR. 50 All. 408.— 


PART XIII. SECT. 2, SUB-SECT. 8.— F. 


e i. - —]~YoOuUNG »” CANADIAN 
Paciryc’ Ky. Co, (No. 2) (Sask.), [1927] 
3. W. W. ik. 175.—CAN. 


TARR 


After this case add :— 


—-~-.]--See, now, Widows’, 


Orphans’ & Old Age Contributory Pensions 
Act, 1929 (c. 10), s. 22.” 


PART XIII. SECT. 2, SUB-SECT. 9. 

953 i. Verdict not set aside—-If evi- 
dence in gsupport.|—FLYNN %. IRISH 
SUG MANUFACTURING Co., [1928] 
1. RR. 525. —YR. 

fi,— -.) Ferarvrrics v. SCHRAMM, 
11928) 1 W. W. RR. 751.-—-CAN. 

g Sufficiency.|-——-SHTITZ v, 
CANADIAN NATIONAL RY. Co., [1927] 
1D. 0. R. 951; (1927) 1 W. W. R. 
193; 21 Sask. L. HR. 345.—-CAN. 

sb. fatal Accidents .tet, 1920, 8. T-— 
Neglect to file affidavit) under.j—An 
order dispensing with the filing of the 
attidavit required under above sect. 
should not be made when the result 
of making it would be to prejudice a 
night of deft. which has accrued since 
the commencement of the aetion. — 
SWINDELL »& NORTHERN IWLEVATOR 
Go., Lrp., [1928] 4°. LT. RR. 982 5 
1928] 3 We. We Ek. 133.- CAN, 


i. pee anand 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


NOTARIES. 


PART II. SECT. 2, SUB-SECT. 1. 
sa. Who may appoint—Whether local judge.}-- BRrrisn CoLUMBIA LAW Soc. 7. STEWART, [1928] 4 D. L. 3. 572.—CAN, 
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Vol. XXXVI.—Cases 1—357. 


NUISANCE. 


Part |.—Definition, Nature and Characteristics. 


1. Add. Annotation :— Refd. Vanderpant vr. May- 
fair Llotel Co. (1929), 27 LL. G. R. 752. 


8. Add, Annotation :---Consd. Pontardawe Rural 
District Council ¢. Moore-Gwyn, | 1929] 1 Ch. 
656, 


| 18. Add. Annotation :—As to (3) Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 
31. Add. Annotation ---Consd. Vanderpant. 2. 
Mayfair Hotel do. (1029), 27 da. G. BR. 752, 
66. Add. Annotation :—As to (2) Refd. Vander- 


panto. Mayfair Llotel Co. (1929), 27 L. G RR. 


752. 


Part I].—-Nuisances in respect of Particular Matters. 


76. Add. Annotation :--- Refd. Great Western Ry. 
v. Monmouthshire County Couneil (1929), 


93 J. P. 142. 


Add. Annotation : —Consd. Farnworth v. Man- 
chester City Corpn., [1929| 1 K. B. 533. 
Hotel kitchen.|—The making or causing of 
such a noise on premises as materially inter- 
feres with the ordinary physical comfort of 
a neighbour constitutes an actionable nuis- 
ance; & it is no answer to say that the 
best Known means have been taken to reduce 
or prevent the noise complained of or that. 
the cause of the nuisance is the exercise of a 
business or trade in a reasonable & proper 
manner. In accordance with these principles 
an injunction was granted in an action by 
the occupier of a house abutting on a highway 
to restrain the owners of a neighbourmnyg hotel 
from causing a nuisance to pltf. by noise 
arising from the hotel kitchen.— VANDERPANT 
». MAYFAIR I[Llorer, Co... Erp. (1929), 27 
yn G. OR. 752. 

121a. -——.] —VANDERPANT 1. 
Co., Lrp., No. 98a, ante. 


17. 


98a. 


MAYFAIR Horr, 





134a. Manure manufacture.|—CarpELL v. NEW 
QUAY J.0CA1, BOARD (1875), 39 J. P. Jo. 742. 


Rag & bone business.|—P. set up a business 
of a rag & bone merchant without Ieave. 
The bones were stored in bags & removed 
weekly. The justices having found as a 
fact. that the business was noxious & ejusdem 
generis With those specified, convicted P. :— 
Held: the conviction was right.— PASSEY 
v OxFonp Locan BuoAaRnp (1879), 48 J. P. 
622, D.C. 

Add. Annotation:  Refd. Manchester Corpn. 
r. Marnworth (1929), 46 T. da. BR. 85. 

After this case add :-— 
tee | See, algo, PUBLIC. TLGALTI, 
XXXVI, p. 19%, Nos. 387, 841.” 


--| Warts oo. Untren  Frencu- 
Posters’ LONDON Sociery (1905), Times, 
Nov. 2sth. 


232a. Meaning of premises --Overhanging rock.] — 
; Renan CouNCLL wv. 
GWYN, No. JO da, 


134b. 


152. 


212. 
Vol. 


223a. 


Part IIl.—-Neighbouring Owners. 


302. Add. Annolalion:—Reid. Bull v. West 
arya Shipping, ctc. Co., [1927] A. C. 
686. 

311. Add. Annotations :—Distd. St. Aunc’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. tf. 
Consd. Pontardawe Rural District Council v. 
Moore-Gwyn, [1929] 1 Ch. 656. Refd. (ilan- 
ville v. Sutton (1927), 44 7. LR. 98. G. W. 
Ry. v. S.S. Mostyn, The Mostyn, [1925] 
A. C. 67. : 

Confined to owners in possession.|—- 

The doctrine of Rylands v. Fletcher, No. 311, 

ante, has never been applied to affect the 

liability of an owner, who was out of possession 


316a. 





PART II, SECT. 8, SUB-SECT. 1. 


911. Building operations— ALechunical 
drills.}—DaILy TeLKGRAPH Co., Lp. : 
«. STUART (1928), 28 5. i. No.8. W. 93 
291; 45 N.S. W. W.N. 48.— AUS. 


95 i. Dairy — Noi churns. }-- 
McKgEivEgy o INVERCARGILL MILK 
SUPPLY Co., Lrp., [1928] N. Z. L. R. 


223.—N.Z. 


95 il. --- -o-—-— 
OAKLAND DAIRY Co. 
63.0. b. R. 1d. 
PART II. SECT. 13, SUB-SECT. 4. 


sd. Hospital.|-—SHUTTLEWORTH _¥. 
VANCOUVER GENERAL HOSPITAL, No. 


at the time when the injury took place.— 
St. ANNE’s WELL BrewmEry Co. v. KOBERTS 
(1928), 140 1. T. 1; 02 5.P.180; 44 T. 1. KR. 
703; 26 1. G. R. 638, C. A. 


Add. Annolaltion :—Generally, Reid. Scam- 
mello. Flurley, [L920] 1 ik. 1B. 449. 


Add. Annotation :-—Refd. Pontardawe Rural 
Districl) Council ». Moore-Gwyn, [1929] 
I Ch. 656. 

Add. Annotation :-—Refd. St. Anne’s Well 
Brewery Co. »o. Roberts (1928), 140 1. T. 1. 
Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


332. 


353. 


356. 


357. 


673 iv, post.—CAN. 
--DUCHMAN % PART III. aad a eines 2.— 


11929) 1D. Ta. Re 
CAN 


d i, ——.]}—-McCaRTNEY v. MILLER 
(1905), 7 Terr. L. KR. 367; 2W.L. RB. 
$7.—CAN. 


d ii, —--—-.]—BETICHER v. TURNER 
(Sask.) (1913), 25 W. 7 KR. 136.--OAN, 
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Cases 359—799. 
359. 


363. 


364. 


ENGLISH AND EMPIRE 


Add. Annotation :~—-Consd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 1 Ch. 
656. 

Add. Annotations :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co. (1929), 27 L. G. R. 752. 

Add. Annotation :—Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


364a. Maintaining overhanging rock. |—The owner 


438. 


439. 


445. 


447. 


of land on which there is an outcrop of rock 
overhanging a steep slope is not liable for 
damage caused by reason of portions of that 
rock breaking away & falling down the slope 
if the break is due to natural causes, such as 
weathering, & the owner has used his land 
in an ordinary way, without any mining or 
quarrying operations. Rocks in such a 
position, though they may become dangerous 
are not “ premises in such a state as to be a 


Digest SUPPLEMENT. 


372. 
374. 


376. 


386. 


389. 


nuisance ”? within Public Health Act, 1875 
(c, 55), s. 91.—PONTARDAWE RURAL COUNCIL 
v. Moore-Gwyn, [1929] 1 Ch. 656; 98 
I. J. Ch. 242; 141 L. T. 23; 93 J. P. 141; 
45 T. 1. R. 276; 27 L. G. BR. 493. 


Add. Annotation :—As to (1) Refd. Manchester 
Corpn. v. Farnworth (1929), 46 T. L. R. 85. 


Add. Annotation :—Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


Add. Annotations :—Refd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. C. 57; St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. 


Add. Annotations :--Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. BR. 752. 
Refd. Aldridge v. Wright, [1929] 2 K. B. 117. 
Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. 'T. 1. 


Part 1V.—Remedilies. 


Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg ene Dyeing & Finish- 
ing Co., [1927] A. C. 22 

Add. Annotation :—As é (1) Refd. Lagan 


Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. 


Add. Annotations :—As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. Generally, 
ae The Carlgarth, The Otarama, [1927] 


Add. Annotation :—- Consd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dycing & 
Finishing Co., [1927] A. C. 226. 

Add. Annotation :—As to (1) Refd. Salisbury 
& Fordingbridge District Drainage Board v. 


567a. 





.|—SHORT v. TAYLOR (1709), 2 Eq. Cas. 
Abr. 522; 22 BH. 1. 441 


Annotation :—Apld. Williams v. Jersoy (1841), Cr. & Ph. 91. 


608. 


609. 


612. 


613. 
626. 


660. 


Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. OC. 226. 
Add. Annotation :—Refd. Lagan Navigation 
Yo. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 


Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

Add. Citation :—25 L. G. R. 1. 

Add. Annotation :—Refd. Manchester Corpn. 
». Farnworth (1929), 46 T. L. R. 85. 

Add. Annotation : --Refd. Farnworth ». Man- 


: ; ; : chester City Corpn., [1929] 1 K. B. 533. 
re eae pang Loe (Eee), case Tee 681. Add. ee pera ‘Merthyr 
ete Co. v. Swansea Corpn., [1928] Ch. 235. 
465. Add. Annotation :—Consd. Lagan Naviga- 738, Add. Annotation :—Mentd. Akt. Dampskibs 


549. 


550. 


tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 


Add. Annotations :—-Refd. Coleshill 7. Man- 
chester Corpn., [1928] 1 K. B. 776. Mentd 
aaa v. Sheffield Corpn. (1927), 136 L. T. 
68] 


Add. Avnotation :—Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 1. G. R. 752. 


740. 


793. 
799. 


Steinstad v. Peargon (1927), 137 L. T. 533. 
Add. Annotation :—Gencrally, Mentd. Friern 
ae U. D. C. v. Adams (1927), 136 L. T. 
Add. Annotation :—Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 

Add. Annotation :—Refd. Manchester Corpn, 
v. Farnworth (1929), 46 T. L. R. 85. 


PART III. aed oe 2, SUB-SECT. 2.— 
(f). 


se. Sparks from machine u sed Inj 
defe Nail on another’s land causing fire 
on plaintiff's land.Jj-—-Prrr oo. Sims 
Paving & Road ConstrRucrion Co, 
Pry., Trp., [1928) V. L. b. W47: 
[1928] Argus lL. Rt. 213.--AUS, 


PART IV. a Goce 2.-— 


McLouGHLAN %,. 
Nild. L. I. 44 


ee 
e 


442 | 
MARTIN TARO: 4 
NFLD. 


PART IV. SECT. 2, SUB-SECT. 2.—B. 
sg. Liahility of joint contributors. |-— 


Where two or more persons contribute 
in part only to the creation of a 
nuisance, cach is severally liable. 
Kach may be restrained from doing 
the act which contributes to that which 
becomes, in the ageregate, a nuisance. 
—L’HMATRANGE v. THR BRISBANE GAS 
Co,, [1928] S. R. Q. 180.—AUS 


PART IV. SECT. 2, SUB-SECT. 6.— 
A. (e). 


673 iv. ——.]—In a quia limet action 
for an injunction restraining the 
establishment of a hospital, on the 
ground that it will constitute a nuisance 
to pltf., he must prove a strong pro- 
bability almost amounting to moral 


certainty that the hospital will be an 
actual nuisance.—SHUTTLEWORTH Uv. 
VANCOUVER GENERAL HOSPITAL, [1927] 
2D. L. R. 573; [1927] 1 W. W. R 
476; 38 B.C. R. 300.—CAN. 


673 v. ——.]—Pltfs. moved for an 
injunction to prevent a nuisance, which 
they feared would arise from noise & 
vibration caused by the establishment 
of a factory then in course of erection : 
—Held: as it had not been established 
that the damage apprehended was 
imminent & of a substantial character, 
the claim was premature,— ROBERTSON 

v DUTHIE STEEL CASEMENT Co., LTD., 
[1927] N. Z. L. R. 826.—N.Z. 


1. 


24a. 


35. 
38. 


Vol. XXXVI.— Cases 1—39. 


OPEN SPACES AND RECREATION GROUNDS. 
Part |.—General Rights of Public. 


Add. Annotations :—Refd. Ilue v. Whiteley, [1929] 1 Ch. 110. 
15 T. LR. Sov. 


Mentd. Trafford ¢. Thrower (1029), 


Part [I1l—Powers of Regulation and Management. 


Power of Public Trustee—To sell—Law of 
Property Act, 1925 (c. 20), Sched. I., Part 
V. (2).|—The expression “‘ an open space of 
land ”’ in the above par. means any land that 
is unbuilt; upon. 


A small yard & ashes place at the rear of | 


two houses in a town was, immediately befor 
the commencement of the Act, held in un- 
divided shares by the owners of the houses 


with rights of access & user over same :-— 
Held: the yard & ashes place were an open 
xypace Within the par. & had vested in the 
Public Trustee. Leave given to the Public 
Trustee to sell same.—Re BKRADFOoRD Crry 
PREMISES, [JOZ8| Ch. 188; 138 L. T. 5173 

nom, Je BRADFORD CiTy PREMISES, 
SCAIFE v. PUBLIC TRUSTER, 97 1, J. Ch. 84. 


Part IV.—User of Open Spaces. 


Add. Annotation :-—Distd. A.-G. v. 
land Corpn. (1929), 46 'T. L. R. 10. 
Add. Annotations :--Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. 
L. R. 59. Mentd. General Medical Council 


Sunder- 





39. 
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v. I. R. Comes., English Branch Council of 
General Medical Council v. I. R. Comrs. (1928), 
139 L. T. 225. 

dd. Annotation: -Consd. A.-CG. v. 
land Corpn., (1929) 2 Ch. 156. 


Sundcr- 


Cases 2a—190. 


2a. 


alanotations 


ENGLISH AND Empire Dicest SUPPLEMENT. 


PARLIAMENT. 


Part |.—Nature and Powers. 








-|}—It is not the practice in Acts 
of Parliament to attempt to restrain future 
Parliaments in their enactments; & the 
Legislature could not have intended to 
suggest such an object without expressing 
it in very distinct terms (WiLpE, C.J.). - 
BovEN v. Smrru (1849), 18 L. J. Oo. P. 121; 
12 LT. O. S. 3877; 13 J.P. 153; 138 Jur. 
428. 

- Refd. R. vr. Smith (1873), lL. k. 8 KC ‘aa 116; 


Jenkins v. Groat Gentral Ry. Cu., [1921] 1 K. 


2b. 


22. 


23. 


27. 
37. 


38. 


39. 


41. 


59. 


99. 


107. 


—— ——.|—The exemption is in general 
terms. Jt may have been intended to include 
all taxes & assessments whatsoever, present 


Annotations: 
Corpn. (1915), 84 L. J. K. B. 417; Whenman v. Clark 
11916) 1 KL. 7B. Od. 


or future, then imposed or to be imposed by 
any future Act of Parliament. But even 
if the exemption had been enacted in those 
very terms, it is plain that such an enact- 
ment could not have bound future Parlia- 
ments (CHANNELL, J.).- -ASSOCIATED NEWS- 
PAPERS, LYD. ». LONDON Crry CorPpn., [1913] 
2K. B.28L; 821.3. K. B. 928; 108 L. T. 
789; 77 J. P. 278; 11 0. G. R. 5545 on 
appeal, [1914] 2 K. B. 608, C. A. sub nom. 
LONDON Ciry CoRPN. v. ASSOCIATED Nitws- 
PAPERS, LYp., [1915] A. ©. 674, HL L. 

--Mentd. Bank of Kngland v. Londou City 


Part Il.—-The House of Lords. 


Add. Annotation :—-Refd. Kdwards v. A.-G. 
for Canada (1929), 46 'T. I. R. 4. 


Annotation :—Delete Wycombe (Grdns. vv. 
Barton-upon-lrwell Grdns. (1926), 43 'T. L. R. 
89. 


Add. Annotation :—Mentd. Green v. 
[1929] P. 101. 


Add. Annotation :—Mentd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

Add. Annotation :—Consd. Campbell  v. 
Pollak, [1927] A. C. 732. 


Add. Citations :-—[1927] A. C. 732; 96 L. J. 
K. B. 1093; 137 L. T. 656. 

Add. Annotations :—Refd. The Young Sid, 
[11929] P. 190; Clark v. Urquhart, Stracey v. 
Urquhart (1929), 141 L. T. 641. Mentd. 
Brown v. Dagenham U. D. C. (1929), 98 
lJ. K. B. 565. 


Add. Annolation : — Consd. 
Pollak, [1927] A. C. 732. 


Annotation :—For ‘‘ As to (1) Mentd.’’ read 
‘* As to (1) Refd.”’ 


Add. Annotation :—As to (3) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 


Add. Annotation :—Mentd. Curran v. Kays, 
[1928] 2 K. B. 469. 


Add. Annotation :—As to (1) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 


Add. Annotation :—Mentd. 
Pollak, [1927] A. C. 732. 


Green, 


Campbell  v. 


Campbell  v. 


. Add. Annotation :—Mentd. James v. British 


General Insce., [1927] 2 K. B. 311. 


116. Add. Annotation :—Mentd. Hardie & Lane v. 


Chilton, [1928] 2 K. B. 306. 


126. Add. Annotation :—Mentd. Canadian Pacific 


Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 
369. 





.]—In an action by an agent for a claim 
for commission from the purchaser on the 
sale of a business, the trial judge found on 
the facts that the agent had earned his 
commissicn, & his decision was affirmed by 
the appellate ct.:—Held: the concurrent 
findings of the cts. below ought not to be 
disturbed.—Bow’s Emporium, LTp. v. BRETT 
(A. lt.) & Co., Lrp. (1927), 44 T. L. R. 194, 
H. L. 


155a. In Admiralty actions—Collision cases—Both 


vessels to blame.]|—CANTON (OWNERS)  v. 
Kiresus (OWNERS), [1928] W. N. 214; sub 
nom. THE CANTON, 31 Lloyd, L. R. 289, H. L. 





Annotation :-—Refd. The Young Sid, (1929] P. 190. 
162, Add. Annotation : — Consd. 


Campbell  v. 
Pollak, [1927] A. C. 732. 


166. Add. Annotations :—Mentd. Cushion v. Tre- 


degar Iron & Coal Co. (1927), 20 B. W. C. C. 
454; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K. B. 664. 


. Add. Annotation :—-Consd. Fe Transferred 


Civil Servants (Ireland) Compensation, [10929] 
A.C, 243. 


PART II. SECT. 2, SUB-SECT. 1. 
= c eee from Scottish courts—From Lords of Session—HF rom interlocutory order.}—Ross v. Ross, [1927] S. G. (H. L.) 4. 


PART II. SECT. 2, SUB-SECT. 7.—C. 
85 i. Not admitted.}—PORTLAND (DUKE) v. WOOD’s TRUSTEES, [1927] S. C. (H. L.) 1.—SCOT. 


1038 


Vol. XXXVI.—Parliament. Cases 215—437. 


Part IIl.—The House of Commons. 


215. Add. Annotation :—--Mentd. Cotter v. National 217. Add. Annotation ¢--Mentd. Cotter vc. National 
Union of Seamen, [1929) 2 Ch. 58. Union of Seamen, [1929] 2 Ch. 58. 


Part V.—The Legislative Work of Parliament. 


256a. ——— Metropolis Gas Act, 1860 (c. 125).]— 2 Ch. 398; 709 f. J. Ch. 53; 101 L.T. 
WYATT v. METROPOLITAN BOARD OF Works 180; 73 J. P. 461. 
(1862), 11 CO. B. N.S. 744; 311. J.C. P. 217 
Pe srk E. nes Soee een re 263a. -—-— Metropolis Gas Act, 1860 (c. 125).]— 
— 168 5 sCOnALC f ‘“O., “WATE 45 i ’ an > 
Hx iz p, Henly (1888), 41 41 on D. 215. Reid. ke Ront ‘heanr nei il re area oy ea a rae 
See, also, ca ee Vol. X., p. 1113, No. aie 142 i. 1. O88, 





7830. Annotations, -Apld. fee Shegnesy & St Peonad oe Co, 


° ° H ] PSS88 (' . Pe a? 
261. Add. Citations :—sub nom. Re PETERSON, Te Ce es fd. Ive Kent 


Part Vil.—--Privileges of Parliament. 


365. Add. Annolation -—Refd. Fe 


Civil Servants (freland) Compensation, [1929] 437. ddd. lanolafion: Retd. Re Pransferred 
A. GC, 243. Civil Servants (Ireland) Compensation, | L929 | 


398. Add. Annotation: 
([1928] 2 K. B. 520 


Mentd. More v. Weaver 





PART VIII. Pe persons "on etl North > menpbership of the Senate of Canada. 
. : 3 TICE t PS67 5.20. melude women MpWwakos oe, Vee tor CAN vp CEo2d) 
m (p. 295) i. —— Canadian senate - mergcou Act, 1 ; : , A sor, ‘ Voth), 
hieity : of womenj—The word &, therefore, women are eligible tor | 16 Pod. Re. fd. -CAN, 
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Cases 35a—57. ENGLISH AND [impiIrE Digest SUPPLEMENT. 


PARTITION. 
Part I1l.—Partition by Agreement. 


35a.— — .|—ANON. (1820), 4 Bro. C. C. Pe ela 
(Belt’s edn.), 284.n.; 29 KE. BR. 804, LG. 2% Tee prentae Eoenen or Ware 


Annotation :—Consd. Bradshaw v. Fane (1856), 4 W. R. 422. 











PART I. ne actual oF conpurculye Bist 0. of PART III. SECT. 9. 
h 29 It is © propertics.— SABJAN DIBI Uv. ASH- sa. .fgreement to pay amount in 
eee for ue maintainability of a re enlar es cee (1926), I. L. R. 54 = ¢qualisation—Evidence.}—PHERRILL v. 
suit for partition that pltf. should be Cé#lc. 524.— PHERILL (1867), 13 Gr. 476.—CAN. 
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Vol. XXXVI.—-Cases 8—718a. 


PARTNERSHIP. 


Part |.—Partnership Generally. 


Mentd. Frost +. 


Caslon, 


Buttle, [1929 2 Ch. 390. 


Part Il.—Tests of 


43. 
Perera, [1928] A. C. 173. 


44. 
Perera, [1928] A. ©. 173. 


77. 
v. National Benefit 
Receiver), [1929] A. C. 114. 


Part II|.—Creation and 


210. Add. Annotation 


1 K. B. 470. 


Part 1V.——Relations between 


442. Add. Annotation : —Mentd. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 
76. 

449, Add. Annolation : 
P. 206. 


520. Add. Annotation : —Refd. 
(1928), 1389 L. T. 250. 


996a. —- - 


be liable for these repairs :- 


the cabin fittings. 
25 L. T. O. S. 1838, 





PART I. SECT. 2. 
di. S. P. Broyo LAL SAHA BANIKYA 


'™ BKopn Narn Pyarimbal (1927), 
I. L. 2. 55 Cale. 551.— IND. 


PART II. SECT. 3, SUB-SECT. 2. 
43 iii. — -— Co-owners of coul leases. |- 
Davins vo. Sonutni, [1928] 1 DL. RK. 

1o2, [1928] 3 W. W. RR. 158.—CAN. 


PART II, SECT. 5, SUB-SECT. 2. 
91 xxi. ——.]——LOTBINIERE LBR. Co. 
tr. ForTIN, [1927] 4 D. L. RR. 167.— CAN. 


PART Il. SECT. 5, SUB-SECT. 4. 

_ 110 iv. .J—RAGHUUNANDAN NANU 
KorHaRE v, HORNASJEE BEZONJEE 
IM MIEE (1926), I. L. R. 51 Bom. 342.—- 








J... 


Add. Annotations :—-Refd. Dominion Iron & | 9. 
Steel Co. v. Invernairn, [1927] W. N. 277. 
Frost. v. 


}1929] 2 K. B. 138; Manchester Corpn. ¢ 


Add. Annotation :—Refd. Arseculeratne v. 


| 

| 

Add. Annotation : —Refd. Arseculeratne ‘ 
| 

Assce, 

{ 


:--Refd. Foster v. Driscoll, 
Lindsay ». Attfield, Landsay v. Driscoll, [1929 | 


Mentd. H. v. H., [1025] 
Smith wv. 


Contract for work & labour.|-—- PItf. 
was directed by the captain of a vessel to 
repair it, & also to repair the fitting-up of the 
cabins for passengers > afterwards there was | 
an agreement come to between the parties | 
to the effect that deft. & the captain should | 
heecome partners in the ultimate profits ; 
deft. did not hold himself out that. he would 
Held: 
not liable for the repairs to the vessel or to 
ELLs 7. Srisenic (1855), 





a ee, a ee ee Cee 


Add. Annotation :—Mentd. Collaroy Co v. 
Giffard, [1928] Ch. 144. 

Wilkins, 

; | 21. Add. Annotation : —Mentd. Re 


229 of 1927), [1927] 2 Ch. 867. 


Debtor (No. 


Partnership. 


Add. Annotation :—As to (2) Refd. Watson v. 
Haggitt (1927), 44 T. L. R. 90. 


Add. Annotation :—Refd. Re 
229 of 1927), [1927] 2 Ch. 367. 


107. 


171. Debtor (No. 


Add. Annotation : —Refd. English losee. Co, 


Co. 177. Add. Annotation :-~Mentd. Lowther v. Harris, 


[1927] 1 K. B. 893. 


(Olticial 


Duration of Partnership. 


213. Add. Annotation: Refd. HWumphery vo Wu 
son (1929), 11) 1. T. 168. 


Partners and Third Parties. 


592. Add. Annolation :-- Mentd. Wardie & Lane v. 
Chiltern (1927), 96 1. J. WK. B. 773. 

' 605. Aldd. Annotutian : Mentd. Albemarle Supply 
Co. rm hind, [1928] 1K. B. 307. 

609. Add. Annolaftion: Mentd. Albemarle Supply 
Co. ve. Hind (1927), 48 J. dR. 652. 

63la. - -., -CAMPBILL b. BALL (1825), Coop, 
Pr. Cas. 5005 17 H.R. 622, 

662. Add. Annotation: -Refd. Albemarle Supply 
Co. v. Ifind, [1928] 1 i. B. 307, 

'718a. Action by partnership -In respect of goods 

supplied to partner before creation of 

partnership.| —Delts. contracted in writing 

| with first pltf. to supply him with all the 


Houghton  v. | 


| 
\ 
Wood | 


brass ashes produced at. therr mill at a certain 
deft. was fixed price, the ashes being agreed to be equal 
to a certain sample. Some ashes were 
| delivered, & then pltf. took co-pltfs. mto 
partnership, & ashes were delivered by 








PART ISI. SECT. 3, SUB-SECT. 2. --B. | 


237 iii. S. P. ARCHIBALD © MCNER- 
HANIE (1899), 29.5. C. [. 56. CAN, 


With a person who has previously 
dealt. with the old) finm, unless that 
| person has received notice of the dis- 


) solution, even though pubue notice 

by advertisement bas been given, 
PART IV. SECT. 1, SUB-SECT. 1.—D. | JwaLaputr Ro PILLANI  BANSILAL 
sa. Disclaimer - Whether alternative | Mo'vTILAL (1929), La. KR YT) Thc App. 


plea permosseble |-—-CHULATTOO LAL Mis- | 174.—IND. 


SEK vo. NARAINDAS TSATINATH PRASAD 


(1928), L. da. Lt. 56 Cale. 704 PART IV. SECT. 3, SUB-SECT. 1. 


sl. Jnsurances effected by frm—Firm 
turned unto limited company. |—Heild : 
there was such a change of interest as 
to invalidate the insurances, in the 
absence of notification of the change 
to, & assont by, the insurance co.—- 
PEUCHEN (Co. v. Crry MUTUAL Fire 
TGGUANEE Co. (1891), 18 A. R. 446,— 


66 


PART IV. SECT. 2, SUB-SECT. 3.- 
B. (b). 


581 i. ——-  -—_ Lanbility of retired 
partner.j}—When after a dissolution of 
partnership the business is eont ued 
in the same firm name, a partner w ho 
has retived at the dissolution is liable 
upon w contract made by the new firm 
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Cases 718a—1480a. 


945a. 


952a. 


955. 


PART IV. SECT. 6, SUB-SECT. 1.—B. 


737 ii. 
whom a contract has been perroually 
made is entitled to sue npon that con- 


defts. to the firm without any new or special 
contract. Neither the ashes supplied before 
the formation of the partnership nor those 
supplied afterwards were equal to sample, 
& pltfis. commenced an action to recover 
damages in respect of the breach of agree- 
ment :-—Held: pltfs. could not recover in 
respect of the deliveries of ashes which took 
place prior to the formation of the partnership, 


Part V.—Relations 


Of interest in partnership effects & 
profits.|} —WarTNARY v. SHUTTLEWORTH & 
TAYLOR (1837), 1 Jur. 469, LL. C. 

—— ——--.| —A deed of partnership provided 
that) each origmal partner could, by will or 
codicil, nominate a qualified person as a 
new general partner; that the adnussion to 
the partnership was to be subject to the con- 
sent. not to be unreasonably withheld, of 
the general partners; & that. a general 
partner or the quahfied nominee, if of opinion 
that the consent to admission had been 
unreasonably withheld, could require the 
matter to be referred to arbn. An original 
partner nominated by will F., a qualified 
person, as a new general partner. After the 
death of the nominator the general partners 
refused to admit I. into the partnership. 
i, made an application under Arbn. Act, 
1889 (c. 49), s. 5, asking that. some fit & proper 
person might be appointed to act as 
arbitrator :—Held: only a party to the 
submission could make an application under 
sect. 5, & KF. was not such a party.—le 
RANKIN & SWATHLING’S ARBITRATION, 
[1929] 1 Ch. 238; 98 J. J. Ch. 1013; 140 
L.P. 108. 

Add. Annotation :—Distd. Re Franklin & 
Swathling’s Arbitration, [L928] 1 Ch. 238. 











917 ii. 
during the 





----.)-—f//eld : ao partner with 


1 480a e —-~-.] 


PART V. SECT. 2, SUB-SECT. 3. 
——.]—Whero a partner . (a). 
artnership, 
about to expire, received an offer for 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


but they could do so in respect of those which 
took place afterwards.—BOUNTY v. HEATON 
(1865), 13 L. T. 238. 


858. Add. Annotations :—Refd. Oumberland ov. 


Lanarkshire Tram. Co. (1927), 20 B. W. CO. C. 
780; Jenkins v. Jenkins, [1928] 2 K. B. 501. 


859. Add. Annotation :—Refd. Pirie v. Richardson, 


[1927] 1 K. B. 448. 


of Partners inter se. 


1127. Add. Annotation :-—Consd. Naval Collicry 


Co. v. I. R. Comrs. (1928), 138 L. 'T. 593. 


1211. Add. Annotation :—Mentd. Livock v. Pear- 


son (1928), 33 Com. Cas. 188. 


1242. Add. Annotation :—-Consd. Manley v. Sar- 


tori, [1927] 1 Ch. 157. 


1370. Add. Annotation :-—Refd. Foster v. Driscoll, 


Lindsay v. Attfield, Lindsay v. Driscoll (1928), 
98 lL. J. K. B. 282. 


1397. Add. Annotation : —As to (1) Refd. Green v. 


Weatherill, [1929] 2 Ch. 213. 


1459a. Foreign firm-—Branch office in England.|— 


Partnership Act, 1890 (c. 39), s. 23, applies 
to a foreign firm having a branch house of 
business in England.—Brown, JANSON & Oo. 
v. HUTCHINSON & Co., [1895] 1 Q. B. 737 ; 64 
la. J. Q. B. 3859; 73 L. T. 437; 43 W. RR. 533 : 
11 T. L. R. 291; 14 R. 354, C. A.; subse- 
quent proceedings, [1895] 2 Q. B. 126. 

(1) Where it is not the object of 
a suit to obtain the dissolution of a partner- 
ship, but. on the contrary, to continuc the 
partnership, it is not according to the practice 
of the ct. in the course of that suit to grant 
a receiver & manager. (2) Cases, however, 
may arise in which the conduct of deft. being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 





PART V. age SUB-SECT. 1.— 


which was se. Profits on sale of portion of 
indivedual share.J—MITCHELL v. GORM- 





tract. in his own name, without joining 
the co-partuers as pltfs., although the 
benefit of the contract. Will result to the 
Partnerships firm.—KarukJ] MAGNT- 
KAM ?. PANAJI DERICHAND (1928), 
1. L. .53 Bom. 110.—IND. 


PART IV. SECT. 6, SUB-SECT. 2.—-D. 


799 ii. Action rn firm name—Whether 
representatives of deceased partner 
mecessury partres.|—In a suit against 
a firm the firm name, the firm 
having been dissolved to pitf.’s know- 
ledge before the institution of the sit 
by reason of the death of a partner, 
the suit as so framed does not include 
the legal representatives of the deceased 
partner, & it is necessary to add them 
as parties in order to obtain judgment 
aguinst the private estate of the 
deceased partner, as opposed to mere 
Judgment against the partnership 
assets.-—-MATHURDAS CANJI MATANI 
vw. KBHRAHIM FAZALBHOY (1927), 
I. L. RK. 51 Bom. 986.—IND. 


PART V. SECT. 2, SUB-SECT. 2.—A. 
r i, —--.])—COLE v. REED (1911), 
29 W.L. I. 786.—CAN. 
r ii. -——- Construction of agreement. 
-- Davis v. LOWRY (1912), 20 W. L. RR. 
839; 31). L. R. 157.—CAN. 


himself to negotiate for the rencwal 
of a Jease enjoyed by the partnership - 
—Held: he was under no obligation 
to accept the offer for the benefit. of 
the partnership.—WELZEL v. KAIN 
(1926), 27 S. kN. S. W. 140; 44 
N.S. W. W. N. 17.-—AUS. 


PART V. SECT. 7, SUB-SECT. 1. 


ci. Does not belong to wndividual 
partners. }—SAWYER-MASSEY v. SCHLEY 
(1914), 29 W. L. RR. 454.—CAN. 





PART V. aol " eee 3. - 
- (6). 


sd. Whether bound by seltlement of 
accounts—Afler date of assgnment.}--- 
The assignee of the interest of a partner 
isnot bound by asettlement of accounts 
of the partnership, made behind his 
back after the date of the assigument. 
- VRERAPPA CneTTy vv. MUTHTAN 
aoe (1929), 1. L. R. 52 Mad. 509.— 


PART V. SECT. 9, SUB-SECT. 1. 


1091 fi. Jtight 
WALKER © OORNELT, 
(2nd edu.) 595.- CAN. 
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of contribution.|— 
Cass. Dig. 


LEY (1885), 9 O. R. 139; affd. (1886), 
14 A. Kh. 55. - CAN. 


PART V. SECT. 12, SUB-SECT. 3.—C. 


1213 i. Production of partnership 
documents—Grounds for refusal —Denial 
of partnership.)- HARNAM SINGH %. 
KAPOOR SINGH (1927), 39 B. C. R. 
485.—CAN. 


PART V. SECT. 18, SUB-SECT. 5.— 


1366 ii. ——.]—-MOMPLE v. MOMPLE 
(1927), 48 N. L. R. 374.—S8. AF. 


PART V. SECT. 13, SUB-SECT. 5.— 


1878 i. Denial of partnership- -Onus 
of proof.}—Wona v. Hou, [)928] | 
WwW. W.R. 480; 30 B.C. R. 425.-~ CAN. 


PART V. Ret. A SUB-SECT. 8.— 
(le 


sg. Where existence of partnership 
dispuled.)~ There is no rule of practice 
that, where in a suit for dissolution of 
u partnership the existence of the 
alleged partnership is denied, the ct. 
will not appoint an interim receiver 
unless the asseta are in_ danger. | 
TATH 1. BARRY (1928), 28 8. R. N.S. W. 
380; 45 N.8. W. W. N. 83.—- AUS. 


Vol. XXXVI. --Partnership. Cases 1480a —1845. 


interim receiver & mix ap. ‘ . 
r & manager.—Tau, 7. LLALL | 1604. Add. Annotation :--Consd. Farey v. Cooper, 





(1850), 3 Mac. & G. 79: 20 L, J. Gh. B85. | QT19 K 3 
7 Hm T. 0.8.11; 15 Jur. 363; 42 BE. R. 191, ee ea 
aoe 1610. tdd. Citation ¢ ~sub nom. Cvnn Baos., LTD. 
On ee to (1) Refd. Medwin vr. Diteham (1882), 17 Y Westin, 52 WW. IR. 112. , 
1496a. —— -——.]- Hann v. Haun, No. 1480a, | 1614. Add. Citations: —96 UL. J. Ch. 361; 187 
ae L. T. 409, 


Part VI.-—Dissolution. 


1654a. Death of partner sending notice befor Bact be 1 o 
notice received-—Date of dissolution of cca: | eee by a a gate: eine 
ship.|—Whcre a partner sends by post. a partnership, the arts. providing that cach 
notice to the other partner to determine the partner Wiis entitled to oa silary ANG halt the 
partnership as from. the date of the nhotice, AY, * net protits ie during the term of the partoer- 
dies before the other partner receives the ship, & that if erther partner died the sur- 


notice, the partnership is dissolved, not. by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about untal 
receipt of the notice. In such a case the 
surviving partner has the rights which by the 
terms of the partnership he is to have on the 
death of a partner during the partnership. - 
McLeEop v. DOWLING (1927), 13 T. 1. RR. 655. 


viving partner was for five years to pay to 
the exors, a third of the ‘net annual profits.” 
Hi. died. & the partnership was thereby dis- 
solved : --Held : the expression ‘ net profits ”’ 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
& applt., in calculating the share of the net 
protits payable to the exors., was not entitled 
to deduct any salary for himself.---WATSON 
1670a. Partner sending notice of intention to dis- re Hacarer, [Loesp A.C. 1273 97 1. 0. P. Cc. 

solve partnership—Death before notice re- 33; 188 TT. 3003 44 PR. L. KR. 905° 71 Sol. 

ceived by other partner.) —McLeop v. Dow L- Jo. 963, PLC. 

ING, No. 1054a, unie. 
1835. Add. Citations :—96 T. J. Ch. 65; 136 | 1845. Add. Annofation :—Consd. Manley v. Sartori, 





L. 'T’. 238, [1927] L Ch. 157. 
PART VI. SECT. 1, SUB-SECT. 3. PART VI. SECT. 1, SUB-SECT. 8. PART VI. SECT, 4. 
sp. Registration of memorandum of 


“adh y intestate -Das- sm. Transfer of partnership assets — | dy ssolution —Under Partnership Iegis- 
aa Brees) Fae ere cane Subyoct to pap mento fc resting ran HO iechon Act, RLS.O., W914 (0, 30) —depreet 
Air p. SRSSIONA (1869), 2 Cb. Gh. 360.—- |, BERRY Brvbrorp (1876), 46 P| of t--DoOMINION Sudan Co, vo. Wate 

SIS CAN, RELL, [1927] 2 D. Le. RR. 198, 60 


CAN, OQ. L. HR. 160.-—CAN. 


Cases 39—222a. 


39. 


82. 


109. 


116. 


117. 


134. 


138. 


142. 


147. 


149. 


162. 


PATENTS AND 


Add. Citations :-—41 T. 14.3%. 545 ; affd. (1927), 
96 T. J. Ch. 470; 137 L. T. 794; 43 T. L. RR. 
717; JiR. P.C. 458, C. A. 


Add Annotation :-—Refd. Mackenzie-Kennedy 63. 


ve. Air Council ,1927), 188 L. T. 8. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


INVENTIONS. 


Part IIl.--—‘ True and First Inventor.” 


48. 


For “ 86 1. J. Ch. 468 ” read ‘ 86 L. J. Ch. 
486.”’ 


Add. Annotation: -Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


Part IV.—Subject-Matter of Patent. 


Add. Annotations :- -Mentd. Palmolive 
Inngland) v. Freedman (1927), 44 T. L. BR. 86; 
ee LTop Growers v. Dering, [1928] 2 K. B. 
174. 

Add Annotations :—Refd. Re Simon-Carves 
& Robinson’s Patent (1928), 45 R. P. C. 407; 
Re Farbenindustrie Akt.’s Application (1928), 
46 R.P.C. 27). 

Add. Annotation :—-Refd. Re Karbenindustrie 
Akt.’s Application (1928), 46 RB. P.O. 271. 
Add. Annotations :--.4s to (2) Consd. Sharp 
& Dohiwe Ine. 7. Boots Pure Drug Co. (1928), 
45 BR. P. C. 153; Re Simon-Carves & Robin- 
son's Patent (1928). 45 R. P. C. 707. Refd. 
Boyce v. Morris Motors (1927), 441. P.C. 105. 
Add. Annotation :-—Refd. Adelmann & [Tam 
Boiler Corpn. v. Llanrwst Foundry Co. (1928), 
45 R.P. C. 413. 

Add. Annotations :—Refd. Boyce v. Morris 
Motors (1927). 34 RR. P. ©. 105; Sharp & 
Dohme Inc. 7. Boots Pure Drug Co. (1928), 45 
R. PL C. 153. 

Add. Annotation :~—Refd. British United Shoe 
Machinery Co. 7. Gimson Shoe Machinery Co. 
(1928), 45 R. P. C. 290. 


Add. Annotation :—Refd. Parkes Samuel «& 
Co., Ltd. v. Cocker Bros. (1929), 46 R. P. CG. 
241, 

Add. Annotation :—As to (3) Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45h. P. C. 158. 

Add, Annotations :— As to (8) Consd. British 
Thomson-lI{ouston Co. v. MetropolitanVickers 
Electrical Co, (1928), 45 R. P. C. 1. Refd. 
Pope Appliance Corpn. vo. Spanish Raver 
Pulp & Paper Mills, [1929] A. C. 269. 


10. (of 163. Add. Annotation: 





Refd. Sharp & Dohme 
ne. v. Boots Pure Drug Co. (1928), 45 
R. P. CL. 158. 


187. Add. Annotation :—As to (2) Refd. Rando Ca., 


Lid. 7. Gramophone Co. (1929), 46 BR. P. Cc. 
378. 


192. Add. Annotations :—Refd. Sharp & Dohme 


210a. - 


222a. 


Inc. v. Boots Pure Drug Co. (1928), 45 BR. P. C. 
153 ; Heap Samuel & Son v. Bradford Dyers’ 
Assocn. (1929), 46 It. B.C. 254. 

|—Held: the patentee had obtained 
a result) superior to any other at the date of 
the patent, & there was good subject-matter 
& the patent was valid.— ROoNno Co., Ltn. wv. 
GRAMOPHONE Co., Trp. (1929), 46 R. P. C. 
378. 








-|—The claim was as follows: “In a 
coin-controlling vending machine of the 
kind set forth, means for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanisin, wherein the usual, 
automatically operated, locking pawl is 
divided intcrmediatcly of the Iength of its 
normally upright. end position, the two parts 
being pivoted together about a transverse 
axis, stops being provided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion, & wherein said outer 
portion is connected by lever, or link & lever, 
mechanism with a key or other handle out- 
side the mechanism so as to he adapted 
when said key is depressed, to engage with the 
teeth of the star wheel.’ In an action for 
infringement of the patent it was contended 
on behalf of pltfs. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance into a 


PART III. SECT. 1. 

18 iii. S. P. Davis Loa & Tarr 
PATENTS Co. v. GATHELS (BB. C.), 
11927) 4D. L. R.95; [1927] 2 WW. R. 
753.—CAN. 


PART III. SECT. 2, SUB-SECT. 2. 


f. Varied. [1927] S. C. 597; 44 
R. P. C. 175. 


PART IV. SECT. 1, SUB-SECT. 3,.— 
C. (a). 

ki. —— -.J-——A patented proce-s to be 
valid must denote ingenuity of in- 
vention. If is not enough. in order 
to constitute invention, to disclose 
something which has heen but dimly 
seen before, - ELECTROLYTIC ZINC PRO- 
creas CoO om FRENCH'S COMPLEX ORE 


RENvucina Co. OF CANADA, 
11927] Exch. C. R. 94.—CAN. 


sa. Not mere mechanical  skill.J— 
Held: the lantern in question was new 
& useful, & the changes made in the 
ventilation mn the lantern to control the 
quantity & direction of the air currents 
was not the result. of mere mechanical 
skill, but required thought, study 
& an inventive mind, & constituted 
invention.-—ADAMS & WESTLAKE Co. v. 
Ki. TT. Wriant, Lrp., [1928] Exch. 
C. R. 112.—CAN. 


PART IV. SECT. 1, SUB-SECT. 3.— 


LTD., 


133 iii. ---— .J—-GUETILER v. CANA- 


DIAN INTERNATIONAL PAPER Co., | 1928 | 
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2D. L.R. 801; [1928)8. C. R. 438 5 affy., 
11927)4 DD. LR. 5173 (1928) Ex. C. RR. 
21.—CAN. 


PART IV. SECT. 1, SUB-SECT. 5.-—-A. 

193 vii. ———.]—GUETTLER v. CAN. 
INTERNAT’L Paper Co., [1927] 4 
D. L. R. 517.—CAN. 

198 viii. ———.]—Where a specific 
machine already exists producing cer- 
tain effects, & additions have been 
made to such machine to produce the 
same effect in a better manner: — 
Semble: a patent cannot be taken for 
the whole machine, but for tho improve- 
nent only. -SHERBROOKE MACTIINERY 
Co., Lrp. v. Wypravniic Co., LTp., 
[1927] Exeh. C. Tt. 114.- CAN. 


231. 


246. 


284. 


299. 


302. 


308a. - -—.|—-Held: the applying to a ham boiler | 


308b. 


308c. 


315. 


325. 
327. 


329. 


336. 


339. Add. 


346. 


guine Of skill, & that) defts. lad used ; 
modified form of pltfs.’ unvention — ane : 
the patentees’ idea was not new, & no pro- 
blem had had to be solved m carrying it 
into effect, & that. all that. the patentees had 
done was to effect a perfectly natural & 
ordinary workshop alteration in a known 
machine, & that the patent was bad for want 
of subject-matter. -LENNARDS PERERCT SKILL 
Conrror Co., Lap. v. DoLtnoway & S ump- 
ee Novetry ©o., Lrp. (1929), 46 RB. PB. C. 
Add. Annotation :- -Refd. Mellor v. Beard- 
more (1927), 44 R. P. GC. 175. 

Add. Annotation :—Refd. Parkes Samuel & 
Co. v. Cocker Bros. (1929), 46 R. P. CG. 241. 
Add. Annotation :—Generally, Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 Rt. P. C. 153. : 
Add. Annotation : —Refd. Boyce v. 
Motors (1027), 44 2. P.C. 105, 


Citation :«—Vor “14 1a. Re 487, WT. 14," read 
“14 'P. 1. R. 187, H. 1.” 


Morris 


of a rack & catch was the addition of some- 
thing which in itselt had no novelty, & the 
patent was invalid tor want of subject- 
matter.---ADELMANN & HAM BOILER CORPN. 
v. LLANRWsT FounpRy (Co. (1928), 45 
RK. P. C. 413. 

-|— Held: (1) the first claim as to an 
apparatus was so vague as to be bad: (2) a 
combination claimed in the second claun did 
not produce a new result, & was merely the 
use successively of two pieces of apparatus, 
neither of which was patentable, & did not 
constitute a patentable combination, but 
was mere juxtaposition. —LLANKs r. COOMBES 
(1928), 45 Rh. P. C. 237, C. A. 

——.| — JOHN Whar A HAGLE 
RANGE, LYrp. v. GENERAL GAS APPLIANCES, 
Lap. (1928), 16 R. PLC. beg, CLA. 

Add. Annotation :— Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. CU. 163. 

Add. Annotation :—Refd. Llanks r. Coombes 
(1928), 45 Rt. P. C. 237. 

Add. Asnotation :—Refd. Hanks v. Coombes 
(1928), 45 It. P. C. 237. 

Add. Annotation :--Refd. Sharp & 
Inc. v. Boots Pure Drug Co. (19235), 
KR. P. C. 153. 

Add. Annotation :— Refd. Jones & Attwood 
v. National Radiator Co. (1928), 45 R. P. Cc. 
71. 








1o 


Annotation :-—-Refd. Re Hhiveinson «& 


Arundel’s Patent (1927), 44 R. P. ©. 150. 


Add. Annotation :—Refd. Sharp & Dohme | 434 


Inc. v. Boots Pure Drug Co. (1028), 45 


Rk. PP. C. 153. 


Dohme | 


351. 


Vol. XXXVI. --Patents. Cases 222a—435. 


Add. Annotation : —Refd. Re Carpmael’s 
Application (1928), 46 R. P. C. 321. 


» -ldd. Annotations :-—Consd. Pope Appliance 


Corpu. ¢. Spanish River Pulp & Paper Mills, 
[1929] A. C. 260. Refd. Boyce ov. Morris 
Motors (1927), df Roo. C. 105: Mellor v. 


Beardmore (1927), 14 BR. P.C. 175; Wright 


412. 


41Za. 


423. 


» Add. 


(John) & Magle Range v. General Gas 


\pphaneces (1928), 46 R. PLO. 169. 


ldd. Annotation :- Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 


HPC 163, 


fdd. Annotation: -Generally, Refd. Sharp & 
Dohme Ine. v7. Boots Pure Drug Co. (1928), 
15 RL PLC. ths. 


fdd. nnotfation ----Retd. Re KFarbenindustric 
Aht.’s Application (1928), 46 BR. oP. CL 27d. 


-ldd. Annotations : - As to (1) Consd. Pope 
Apphance Corpn. oc. Spanish River Pulp & 
Paper Mills, Ji92z9) AL CG. 2ea. Generally, 
Refd. Mellor ¢. Beardmore (1927), 44 Re P. Cc. 
17. 

2 -HMeld: the specitication claimed 
the process of mercerising the cotton in a 
nuxed fabric of cotton & ccliniose acetate 
suk by applying for that purpose the old 
familar process of mercersation ; that it 
was only discovery for the patentee to find 
that an appheation of the old process to the 
partucular mixed fabric did not occasion 
deleterious effect to the cellulose acetate 
artificial sikh, & the patent was invalid for 
want of subject-matter. — Tar (SAMUEL) & 
Son, Lrp. v. BRADFORD DyYERS’ ASSOCN., 
Lrp. (1929), 16 BR. P.O. 254. 


fdd. Annotation : --CGenerally, Refd. Mellor tv. 
Beardmore (1927), 1 Re. P.O. 175. 


Annotation: Consd. Wright & HKagle 
Range ¢. General Gas Appliances (1923), 45 
RR... 846. 


_ldd. Annolation :—-Refd. Wright’ John & 
Magle Range o. General Gas Appliances, Ltd. 
(1928), 46 RB. PL. 169, 


- --.J-- Where w hnown apparatus s first 
used for a particular purpose, @ presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be based on advantage in treatment 
of particular materials. -/te SIMON-CARVES, 
Lrp. & Ropinson’s Parent (1928), 45 
R. P. ©, 407. 


Add. Annotation - Generally, Reid. Sharp & 
Dohme Inc. e. Boots Pure Drug Co. (1928), 
15 RR. P. C. 188. 

Culutiwons: For 44 R. P. C. 69,” read ‘44 
. P.C. 3675 affd. 45 RB. P. GC. 158, C. A.” 


349. Add. Annotation :- -Refd. Safveans Akt. 1. 435. Add. Annolation : —Consd. Sharp & Dohme 


ee oe, — we eee 
a en a 


PART IV. SECT. 1, SUB-SECT. 5.—B. 


__ 250 iv, affd., [1928] 2 D. L. KR. £48; 
tLIV28]S. Cc. BR. 8.--CAN. 


PART IV. SECT. 1, SUB-SECT. 7.—A. 

270 xx. 
GENERAL ELEcTRIC Co., 
Ranio, Ltp., (1927] 2 D. L. R. 911; 
11927] Exch. C, R. 134.—CAN. 


Ford Motor Co. (England) (1926), #4 Rh. PLC. 
49, 


[lgzsys.C Hs. 





.}_-CANADIAN 352 x. 


Lrp, v. FADA 








(1927) 3D. L. 
Cc. hi. 181.—CAN. 


PART IV. SECT. 1, SUB-SECT. 9. -A. 
352 viii. uffd [Poza] 2 DO da. dt 448; 


| 


CAN. 


hk. 99, 


-—— ]—BEKGEON . 
KERMOR ELECTRIC HEATING Co., LYb., 
[1927] Exch. 


TONAL 


Inc. v. Boots Pure Drug Co. (1928), 45 


KR. P. C. 153. 


352 x1. -—--- - .J- Derkorr RUB- 
BEL Propucrs INC. v. | REPUBLIC 
RUBBER Co., (1927] 4 D. lL. R. 724 ; 
ajfd. [1928] 3D. ls. Kh. 8t.-—CAN. 


DE 

352 xii. -—-—- _ -_—-. J — NIEBLO MANU 
FACTURING Co. ». STANDARD Co., 
(1927) 4 D. L. Rt. 785.—CAN. 


Cases 45'7—-688a. 


457. 


459a. 


472a. 


Annotation :--Consd. Pope Appliance Corpn. ov. 


Add. .Annotation :—Consd. Sharpe & Dohme 
Hae v. Boots Pure Drug Co. (1928), 45 R. P. C. 
oo. 





= -.] —Wurrr v. Topp OI. BURNERS, 
Lrp. (1929), 46 R. P. C. 275. 


~.|—It is not. enough to show that an 
apparatus described in an earlier specification 
alleged as an anticipation could have been 
used to produce a certain result; it must 
also be shown that the specification contains 
clear & unmistakable directions so to use it. 
BriTisnh THOMSON-Hovuston Co., Lrp. v. 
METROPOLITAN-VICKERS ELECTRICAL (CoO., 
Lrp. (1928), 456 R. P.O. 1, H. L.: affq. S. C. 
sub nom. METROPOLITAN-VICKERS ELECTRICAL 
90., LYp. v. BRITISH THOMSON-HOUSTON Co., 
Lrp. (1925), 48 R. P. C. 76, C. A. 





Spanish 


River Pulp & Paper Mills, [1929] A. C. 269. 


502a. 


517. 


518. 


556. 


559 


560. 


561. 


en 


.| -BIRTWHISTLE v. SUMNER HNGINEER- 
ING Co., Lrp. (1928), 46 BR. PLC. 59. 


dd. Annotution : -Refd. Wright John & 
Kagle Range v. General Gas Appliances, Ltd. 
(1928), 46 RR. PLC. 169. 


Add. Adnotations : --Consd. British Thomson 
Houston Co. v. Metropolitan-Vickers Klec- 
trical Co. (1928), 45 R. P.C.1. Refd. Pope 
Apphance Corpn. ». Spanish River Pulp «& 
Paper Mills, [1929] A. ©. 269; Wrght John 
& Kagle Kange v. General Gas Appliances. 
Ltd. (1928), 46 R. P. C. 169. 


Add. Annotations :—Refd. Sharpe & Dohme 
Inc. v. Boots Pure Drug 
R. P. C. 153; Pope Appliance Corpn. ¢. 
Spanish River Pulp & Paper Mills (1929), 
Y8 I. J. B.C. 50. 


Add. Annotations :-—Refd. Mellor v. Beard- 
more (1927), 44 BR. P.C. 175: Pope Appliance 

‘orpn. t. Spanish River Pulp & Paper Mills, 
[1920] A. C. 269. 


Add. Annotations :-—Refd. Mellor v. Beard- 
more (1927), 44 i. P. ©. 175; Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 15 BR. P. C. 
1538; Re Simon-Carves & Robinson’s Patent 
(1928), 45 RB. P. C. 407. 


Add. Annotation :--Refd. Boyce v. Morris 
Motors (1927), 44 R. P. ©. 105. 





ee 





574. 


585. 


598. 


598. 
625. 


636. 
640. 
659. 
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Add. Annotation :—-Refd. Boyce v. Morris 
Motors (1927), 44 KR. P. ©. 105. 


Add. Annolations :—Consd. Wright Jobn 
& Eagle Range +. General Gas Appliances 
(1928). 46 K. P.C. 169. Refd. Boyce v. Morris 
Motors (1927), 44 BR. P. GC, 105. 

Add. Annotations : —As to (8) Refd. British 
Thomson-Houston Co. v. Metropolitan- 
Vickers Mlcctrical Co. (1928), 45 R. P. C. 1; 
Pope Appliance Corpn. vo. Spanish River 
Pulp & Paper Mills, [19290] A. C. 269. 

Add. Annotation : --Refd. Jones & Attwood 7. 
National Radiator Co. (1928),45 R. P. C. 71. 
Add. Annotations : —Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 158. Mentd. Parkes Samucl & Co. 
a. Cocker Bros. (1929), 46 RK. P. C. 241. 


Add. Annotation :—Refd. Ite Higginson & 
Arundel's Patent (1927), 44 R. BP. C. 4380. 
Add. Annotation :-—-Refd. Sharp & Dohme Ine. 
. Boots Pure Drug Co. (1928), 45 R. P. C. 153. 
Add. Citation :---Affd. sub nom. Brirrsit 
THOMSON-Huovuston Co., Lp. 7. METRO- 
POLITAN-VICKERS ELECTRICAL ©0o., Trp. 
(1928), 45 R. P. C. 1, H. L. 

Add. Annotation :~-Consd. Pope Apphance 
Corpn. ». Spanish River Pulp & Paper Mills, 
[1929] A. C. 269. 


680a. -- —.]-- In an action for infringement defts. 


denied intringement, & alleged that the 
patent was invalid by reason of (inter alia) 
want of utility. Pltfs. proved the utility of 


‘o. (1928), 45 their invention :—-Held: the patent was 
; : valid, & had been infringed. -- BRIvTIsi 
UNITED SHOE MACHINERY Co., Trp. v. 


LAMRERT HOWARTH & Sons, Lrp. & GIMSON 
SHOE MACHINDRY Co., Lrp. (1927), 44 
R.P. ©. 511 5) subsequent proceedings (1920), 
46 RN. P.O. 315. 


680b. S. P. BririsH UNITED SHOE MACHINERY Co., 


Lrp. v. GIMSON SHOE MACHINERY Co., Lib. 
(1928), 45 R. P. C. 290, C. A. 


680c. S. P. PARKES S. & Co., Trp. v. CocKER 


688a. 


Rros., Trp. (1929), 46 BR. P. C. 241, C. A. 


.|—-ROsSE STREET FOUNDRY x 
ENGINEERING Co., Lrp. vu. INDIA RUBBER 
GurTraA PERCHA & TELEGRAPH Works (Co., 
Lrp. (1929), 46 R. PL. CL. 204, CLA. 








em me art at 


PART IV. SECT. 2, SUB-SECT. 1. 

436 xii. ——- ——-.]-——KLECTROLYTIC 
ZINO Process Co. v. FRENCB’S CoM- 
PLEX ORK REDUCING Co. OF CANADA, 
LYp., [1927] Exch. C. ht. 94.—CAN. 


436 xiij. -—— -—- —.]—There must be 
a substantial cxercise of the inventive 
pos though it may in some cases 

e very slight, to sustain a grant for 
a patent for invention. Slight altera- 
tions may produce important results 
& may disclose great) ingenuity.— 
CANADIAN GENERAL EKEnecrnic§ Co., 
LTD. vw. FaAbA Ranto, LTn., [1927] 2 
re R. 911; [1927] Exch. C. R. 134,— 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) ii. 


528 iii. ——.]--GEORGESON v. URWIN 
& Co., [1928] N. Z. lL. R. 207.-—N.Z. 

coi. -——- — —.] Pork APPLIANCE 
CORPN. ©. SPANISH Rivik Pup & 
PAVER M1114, [1929] A.C. 269.—-CAN. 

c ii, ---—— —-—— “ Not known or used 
by any other person.’)-- Held: though, 
as decided in Popo .fppliance Corpn. v. 
Spanish Raver Pulp ad Paper Malls, 
Lid., the public use or sale for more 
than a ycar previously to the applica- 


faon must be public use or sale in 
Canada, yet the words “ which was not 
known or used by any other person 
before his fappct.’s] invention thereof,”’ 
are not qualified by the words “ in 
Canada,” & accordingly, 1f it can be 
shown that the invention was known 
or used by any other person in any 
part of the world before the inven- 
tion in Canada, that fact alone would 
render the patent, invalid.—CANADIAN 
GENERAL ELEcTRIC Co., LTD. v. FADA 
oan” Lrp. (1929), 46 T. L. R. 18.— 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) v. 


sj. ‘‘ On sale ’—Within Patent Act— 
What amounts to.}—SEMET-SOLVAY Co. 
v. COMR. OF PATENTS, [1927] 3 D. L. R. 
385; [1927] Exch. C. R. 218.—CAN. 


PART IV. age : pe eeens 2.— 
e (&). 

594 li. ———.}—CANADIAN GENERAL 
ISLECTRIO Co., LTD. v. FaDA Rapio, 
LTp., [1927] 2 D. L. R. 911; [1927] 
Exch. C. R. 134.—CAN. 

504 ili, — —-.]--MAUNDER v. WAN- 
GANUI Sast & Door Facrory & 
TIMBER Co., Lrp., [1928] N. Z L. R. 


a 7 4 





566. -N.Z. 


PART IV. Beer rt ania 2.— 
e (Cc). 

615 ili. ——-.}—CANADIAN GENERAL 
ELECTRIC Co., LTnp. v. Fanpa Ranto, 
LTv., (1927) 2 D. L. R. 9113; 1927) 
Exch. C. R. 134.—CAN. 


PART IV. SECT. 3, SUB-SECT. 1. 

664 ii. affd., [1928] 2D. L. R. 418; 
[1928] 8S. C. 8. 

6838 i. Degree of utility necessary to 
support patent.j—Held: a definite 
amount of utility is not required by 
law to sustain an invention; u slight 
amount of utility being sufficient. 
Commercial utility is the vory esscnce 
of a patent, & a favourable reception 
by the purchasing public is strong 
evidence of that degree of utility 
required by law.—-PRENTICE  v. 
DOMINION RUBBER Co., LYp., [1928] 
Exch. 0. KR. 196.—CAN. 


PART IV. SECT. 8, SUB-SECT, 2. 

690 i. Effect of non-user. |}—ELECTRO- 
LYTIO ZINC PROCESS Co. v. FRENOH’S 
COMPLEX ORK REDUCING CoO. oF 


CANADA, Lrp., [1927] Exch, C. R. 94.— 
CAN 


Vol. XXXVI.- Patents. Cases 700a—921. 


Part V.—Application for Patent. 


700a. Effect of.])——Samples &  indorsements 
thereon, deposited under T’atents & Designs 
Act, 1907 (c. 29), s. 2 (5), can be relied on in 
nid of the interpretation of the specification, 
& as effective prior publication against a 
subsequent claim.—NotTes oF QOFFICTAL 
RULINGS 1928 (B) (1928) 45. R. P. GC. App. iv. 


Add. Annotation :—Refd. Rc FKarbenindustric 
Akt.’s Application (1928), 46 R. P. C. 271. 


709a. Power to modify forms.|- The Comp- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the purpose for which they are primarily 
intended. —Re SAEs’ APPLICATION (1927), 
45 R. P. C. 61. 


Add. Annotation :— As lo (1) Refd. Re Farben- 
industrie Akt.’s Application (1928), 46 
R. P.C. 27). 


-~ Order for discovery.| An appeal from 
an order for discovery, made by the Comp- 
troller-General of Patents on an opposed 
application for letters patent, lics to the law 
officer & not to a judge of the High Ct.—Re 
RORERTSON’S APPLICATION (1929), 46 T. L. R. 


704. 


717. 


721a. 


727. For the existing paragraph substitute the 
following paragraph :— 
Injunction to restrain acceptance —— Lawful 
ground of objection- --‘‘ Secret processes.’’| — 
Where an injunction had been granted to 
restrain appcet. for a patent from disclosme 
processes derived from pitf. co., or from doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptroller-General refused to undertake 





| 
| 


ee er ee rr ee - = a = 


When he should receive an application for 
the acceptance of a complete specification to 
cousider such injunction a “ lawful ground of 
objection ” to the acceptance of the complete 
specification within Patents & Designs Act, 
1907 (ce. 20). s. 7 (3). objecting to his duty 
prescribed by the Patent Acts bemg in any 
Way interfered with by the ct., the ct. 
granted oan injunction restraining — the 
Conrptroler-General from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
Open to pubhe inspection, the specification 
being concerned with some of the processes 
Which, as between pitt. co. & appet., appet. 
hed been restrained trom disclosmg, & because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injgunetion agaist appet. would not econ- 
statute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
ol the Comptroller-General undertook that 
the injunction granted against) appet. would 
be properly considered in deciding whether 
the specication sbould be accepted as being 
sotnething which might constitute “ a lawful 
sround of objection ’? to such acceptance, & 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 
also further restrained from proceeding with 
lus application m addition to the injunction 
eranted agaist him in the ct. below.---tiwx 
Co. Rex Nesearnceu CoRPN, v. MUTRHEAD & 
COMPTROLLER GENERAL OF PATENTS (1926), 
96. 0.Ch. 12b3 186 L. 1. 5683 44 RP. Cc. 
os, C. A, 


Part VI.-—-Specifications. 


773. Add. Annotation :---Retd. Re Dreyfus’ Applns. 

(1927), 44 Rh. P. C. 291. 

Add. Annotation :—Mentd. Rondo (Co. ¢. 

Gramophone Co. (1929), 16 R.P. C. 378. 

Add. Annotation :-—Refd. Pope 

Corpn. v. Spanish River Pulp & Paper Mulls, 

[1929] A. C. 269. 

~ .|—Rost STREET 
ENGINEERING Co., Lrp. 7. INpiA RUBBER 
Gutra PERCHA & TELEGRAPH WoRkS Co.. 
Lp. (1929), 46 K.P. C. 204, CO. A. 

804. Add. Annotations :—Consd. Hanks v. Coombes 
(1928), 45 R. P. C. 237 ; Rose Street Foundry 
& Engineering Co. v. India Rubber Gutta 
Percha & Telegraph Works Co. (1929), 46 
R. P. C. 294. 

804a. As to apparatus.|— HANES v. COOMBES, No. 
308b, ante. 

810a. ———-.]—Re CHEMISCHE FABRIK AUF ACTIEN 
(Vorm E. Scuerina) Patent (1928), 495 
R. P. C. 408. 

814. Add. Annotation :---Refd. Sharp & Dohme 


776. 


795. 


796a. FOUNDRY A 

















ie : . 2.— , tion of 
oe ae aa ‘i er port out clearly 
the process 15 fo 

sm. 4s to process.}—The specificu- | accomplish the 


| 


Apphance | 


a putent for & process must 
ae the method by which 
be performed 80 a to 

object 


Inc. v. Boots Pure Drug Co. (1928), 45 RP. CO. 
J5a. 

843. Add. Annotation: --Refd. Re Chemische 
Fabrik auf Actien (Vorm KH. Schering) Patent 
(1928), 45 R. P. C. 408. 


894a. Suitable drawings- What are.|--He STAN- 
DARD TELEPHONES & CABLES, LTp.’s APPLI- 
CATION (1928), 46 R.P. C. 183. 

910. Add. Annotalions :——As to (3) Refd. Koyce v. 


Morris Motors (1927), 44 BR. PP. C. 105. 
Generally, Refd. Parkes Samuel A Co. 7. 


Cocker Bros. (1929), 46 RP. CO. 247. 


918. Add. Annotations :-—-Refd. Mellor +. Beard- 
more (1927), 14 R. P.O. 175. Mentd. Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Malls, [1920] A.C. 269. 


921. Add. Annotations: -As to (1) Refd. Mellor v. 
Beardmore (1937), 44 RR... 175; Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153; Re Simon-Carves & Robinson’s 
Patent (1928), 45 R. P. C. 407. 


eee 














ELECTROLYTIC Zinc PROCESS Co. 2, 
FRENCH'S COMPLEX ORE REDUCING 
Co. oF CANADA, Lrp., [1927] Exch. 


in view.— ' C. R. 94.—CAN, 


ThihAry 


Cases 996-—-1522a. 


996. Add. Annotations :—Apld. Hanks v. Coombes 
Consd. Kose Street. 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 


(1928), 45 BR. P. G. 237, 


16 BR. P. C. 294. 


1040. Add. Annotation :—Consd. 
Foundry & Inginecring Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 


480 R. VP. C. 294. 
1205a. 


- --—-——— Order of Court of Appeal in action 
for infringement.|---DouGLAS PACKING Co. 
(INCORPORATED), DOUGLAS PECTIN Corpn. & 


Rose’ Street 


316. 


Postum Co. 
Co. (HEREFORD & DEvoN), LTD. (1929), 46 
IR. P. C. 493, C. A. 


1209. Add. Annolution :-— Refd. 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


(INCORPORATED) v. MvANs & 


Re Keystone 


1212. Add. Annotation :—Refd. Sharpe & Dohme 


Inc. v. Boots Pure Drug Co. (1927), 44 RK. P. C. 


367. 


1248. Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 BR. P. C. 106. 


Part VII.--Grant of Patent. 





1352a. : -- . eA. B.’s APPLICATION | 1413. 4dd. 
(1902), 79 RL P.O. 403. 

1363a. ---J—The manufacturer of a 1419. Add. Annotation = 
particular article may be regarded as ° Rh aide : 


interested in conunercial processes for making 
such article marketable; but an opposition is 
not necessarily admissible, merely because 


Annotation :— Apld. 


Re Carpmael’s 


Application (1928), 46 K.P. C. 321. 


it is not frivolous, vexatious or blackmailing. 


—-Re CLAVEI’S APPLICATION (1928), 45 RK. P.C. 


222. 


1364. Add. Annotafion :--Refd. Re Clavel’s Appln. 


(1928), 45 KR. P. C. 222. 


1369. Add. Annotation : —Consd. Ite Clavel’s Appln. 


222. 


(1928), 45 ht. P.O. 


~Folld. Ae Carpmael’s 


Application (1928), 46 R. P. C. 321. 


1437. Add. Annotation:—Refd. Me Mooney’s 
Appln. (1927), 44 R. P. C. 294. 
1495a. ——— ———.]—-Re CARPMAEL’S APPLICATION 


(1928), 45 R. P. C. 411, 


1505a. Disclosure of vital documents—Time for-— 


Not limited to five days provided by rule 48. |— 


| NOTES OF OFFICIAL RULINGs (1929) B. (1929), 


46 R. P.C. App. iii. 


Part VIIl.—Register of Patents. 


1522a. 


PART VI. SECT. 4, SUB-SECT. 4. 


955 1. Whether nm cessary to distinguish 
novelty or unprovement—General rule. | 
--~A patentee, in a patent for an 
improvement on a known device, must 
not throw bis net so wide as to omit 
to disclose honestly what belongs to 
the prior art. as distinct from his new 
claln.—-BERGRON wv. Dk KERMOR 
KiLucTric HEATING Co., LTn., (1927) 
3 ao RK. 99; [1927] Exch. C. R. 181. 


PART VI. SECT. 5, SUB-SECT. 1. 


989 i. Necessity for clarm.}—(1) A 
patentee must define & limit with 
precision what he claims to have 
invented, & everything not clearly 
claimed becomes publici juris. 

(2) A patentee must clearly set forth 
the various steps in a process claimed, 
& if designedly or unskilfully he makes 
1t ambiguous, vague or indefinite, the 
yatent is bad.—ELECTROLYTIC ZINO 
ROCESS Co. v. FRENCH’S COMPLEX 
ORE REDUCING Co. OF CANADA, LYD., 
[1927] Exch. C. R. 94.—-CAN. 





989 ii. .J—Anything disclosed 
in the specitications of a patent, & for 
which no claim is made, becomes 

ublrct uriLs. —BERGLKON v. DE KERMORK 
PLECTRIO HEATING Co., LTD., [1927] 
3D. “a R. 99; [1927] Exch. C. RK. 181. 


992 i. Necessity for clear statement.J— 
HLECTROLYTIC ZINC PROCESS Co. v. 
FRENON’S COMPLEX ORE KEDUVING 
a OF CANADA, LTD., No. 989 1, ante.— 


ki. Failure to claum advisable addition 
as necessary clement of swnvention.|-- 
Where in the specification in a patent 
for an oven the patentee states that a 
certuin device or addition is advisable 
or preferable, but does not claim it 
us a necessary element of the invention, 
any oven so constructed as to represent 
the invention patented, but without 
such additional device, will be an 
infringement of the patent.—SEMET- 
SoLvaYy Co. v. COMR. OF PATENTS, 
11927} 3 D. L. R. 385; [1927] Exch. 
C. Rh. 218.—CAN. 


- Agreement as to ownership.|—/?te Smiri's (H. KH.) PATENT (1929), 46 R. B.C. 400. 


PART VI. SECT. 6, SUB-SECT. 1.—A. 


1059 i. General rule— Question for 
judge Identity of two enverntrons.|— 
Held. the construction of the language 
of the specification of @ patent 1s a 
question of law for the et., & pitt. co.’s 
specification covered not merely the 
precise mechanism deseribed, but the 
attainment of a novel result. al) which, 
according to the arbitrator's findiugs, 
deft.’s muchine was designed to arrive 
by means of a process substantially 
equivalent to that disclosed in pltf. 
cows specification, such findings m 
consequence cstablishing what, is in 
law an infringement of pltf. co.’s 
patent.—- FARMERS’ MILKING MACHINE 
Co., LTp. 7. KNAPP, [1928] N. ZL. Wi. 
501.- -N.Z. 


PART VI. SECT. 6, SUB-SECT. 2.- C. 


1105 i. General rule.J—The language 
in a patent should be liberally con- 
strued with a viow to maintaining its 
validity.—Davis Loa & Rarr PATENTS 
Co. v. GATHELS (B. C.), [1927] 4 
D. 1. R. 95; [1927] 2 W. W. R. 763.— 


Vol. XXXVI. --Patents. Cases 1534a—1673a. 


Part X.-—Assignment and Devolution of Patents. 


1534a. Agreement for assignment -—~Whether r - 
Sentation that grantee was <«“< original 
inventor ’? material misrepresentation. |-— 
Held: it had not been proved that a material | 
misrepresentation had been made.—THoMp- 
SON v. JEFFERSON (1928), 45 BR. P. CG. 309, 


' 1957a. ~~ — Of all patents in relation to preparation 
& application of gutta percha-—-What patents 
within agreement.] --BkEWLEY v. HANCOCK 
(1856), 6 De G. M. & G. 391; 26 L. T. 0. 8. 
Zui, 2 Jur. N.S. 289; 4 W. R. 884: 43 


P. C. i. i. 1285, Le C. 
; ~--- By joint owners of patents—Assignments 
pai Construction.J]—Sce Nos. 1555--1557a, to ‘*contain covenants by vendors ’’ that 


patents valid—‘* & such other covenants as 
may be reasonably required.’’]—-Sec Con- 
TRACT, Vol. XII., pp. 29, 30, No. 73. 

1557b. Assignment of all assignor’s interest in 
patent--Passes right to apply for extension 
ofterm.; -Rke Bearp & Scorrs Parent, Me 
ScOoTr & Bearpo’s PATENT (1927), 45 K.P. C. 
St. 

1962. .tdd. Annotation: ts to (3) Apld. The 
W. UW. Randall, [Lv28] P. 41. 


1537. Add. Annotations :—Mentd. Knglish Hop 
ee v. Dering, [1928] 2 K. B. 171: 
apadopoulos v. Papadopoulos (1929). 46 
T. L. R. 44. potent treet 


1546. Add. Annotations : —Refd. Palmolive Co. (ot 
Hngland) v. Freedman (1927), 44 T. 1. B. 86. 
Mentd. English Hop Growers ». Derg, 
{[1928] 2 K. B. 174. 
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Part XI.---Licences. 


1590. ddd. Citation :— 28 Rh. PLC. 229. ' 1669. Add. dnnofation: ts fo (1) Refd. Con- 
Add. Annotation :-—Retd. Lacteosute v. Alber- stantinesco ev. it. (1927), TL Pax Cas. 730. 
man, [1927] 2 Ch. 117. 

1651a,. —— --—..] --Held: the phrase “the public , 1673a. = 
interest ” was to be construed in its widest 
meaning, & not simply with regard to the 
purchasing public.- -Re BROWNIE WIKELESS 


- -- =| -~(1) No action for a de- 
Claration of the validity of a patent, or for 
compensation tor user of the mvention by the 
Crown, apalmst the Govt. department con- 


Co. OF GREAT Buran, Erp. (1924), bo cerned is competent or open to the patentee 

MR. 584: 46 RP. OC. 457. under Patents & Designs Act, 191) (ce. 80), 

‘ Wher Seine fe Loewe Radio Co“ Appheation (1929), s. Sy af the Crown do not consent to its being 
‘ d t. « Cc. 79. ma. i 


: dealt with in proceedings under sect. $8, but 

1652. Add. Annotation :— Generally, Consd. fir the remedy i by petution of right or by 

Brownic | W ireless , Co. of Great. Britain onginating notice of motion addressed to the 

(1929), 45 T. L. BR. 534. department. The true efleet of sect. 8 18 to 

vive merely a right of compensation to the 

patentee agamst the Crown for the use by 

its officers of lus tivention for the purposes of 

the Crown, & it does not give any right in 
itsell to sue the depertment concerned. 

2) A clan fora declaration of the validity 
of the patent ip nota claim in tort because the 
Crown has the rmeht to use the patent on the 
statutory terms set out in sect. 3. 

An action in which such a declaration was 
chumed against the Air Council, dismissed 


1655a. - --- —  .J—ve BROWNIE WIRELESS Co. 
OF GREAT BrITAIN, Lrp. (1929), 15 T. LL. R. 
584; 46 BR. P. C. 457. 

lnnotation: Refd. Re Loewe Radio Co.» Application 

(1929), J6 Ro PLO. 479. 

1656a. -—- Question of degree.|--e Lokwt 
Rapio Co., Lrp.’s APPLICATIONS FOR Tk 
GRANT OF COMPULSORY LicENcES (19209), 46 
R.P. C. 479. 

1665. Add. Annolation :-—Refd. Re Brownie Wire- 
less Co. of Great Britain (1929), 45 T. lL. it. 





584. on the above grounds. -- ROWLAND & MaAc- 
1665a. —- - Undertakings to Comptroller-General KENZIE- KENNEDY 0, Al COUCH, (1927 ), 96 
-~Should not be required.|) Re Loew Ravio L. J. Ch. 470 5 AST dT. 94; 43 T. L. RB. 
Co., LTp.’s APPLICATIONS FOR THLE GRANT OF HT; 44K. P. 0. 453, C. A. 
COMPULSORY LIcENcES (1929), 16 I. B.C. ' tunolation —‘encrally, Refd. Mackcnzlo-Kennedy v. Aur 
479. Council (1927), 188 LT. S. 
PART X. SECT. 3. | D. lL. BR. 1089 —CAN. — CONSOLIDATED WAFER Co., Lirbp. v. 
i} 


IANTURNATIONAL CONE Co,., Lirp., (1927) 
PART XI SECT. 1, SUB-SECT. 8. 1.) L. 38.402, [1927] 8G, 2 300.— 
- Daralidity of patent) - CAN, 


1545 ji. Covenant for payment of 
royalties by assignecs—Covenant — to 
“warrant & defend” by assignor.| 
GREEN vo. WATSON (1884), 1U A. Kt. 


3.--CAN 





ho. rn 
CHANNELL 0. O?CRDAK Corps. (1927), st. dA ppeal--Mram lerchequer Courl— 
60 O.L. BR. o8o 3 cared (1925) 6D OL Ee) Proceedings under Patent Act, 1923 
Sig; [Lyzs; 5. c. 912 —CAN, (¢, 23), 8. 10-—Jurisdiclion of Supreme 


| 

| 

Court of Canada.) - CONSOLIDATED 
PART XI. SECT. 1, SUB-SECT. 6. | paRT XI. SECT. 2, SUB-SECT. 2. 


WAFER Co., Lip. v. INTERNATIONAL 
sp. Sub-assignment—Position of 46622. (Arcot of Lecence—On whalleorms ; Conn Co, Lep., 1927] 1 D. L. RR. 402 ; 
narties.}—H1LL v. MOISAN, [1927] 2 


granted- Liccice fee—How caleulated.| 5 [1927] S. C. R. 300, -~CAN. 
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Cases 168la—-225la. 


ENGLISH AND Empire Digest SupPLEMENT. 


Part Xll.__-Term of Patent. 


1681a. ——~- Being beneficial owner.|— Re WHITE 
& GRav’s Parent (1927), 46 R. P. GC. 119. 
1684a._ - Interests of foreign shareholders 


acquired by Public Trustee Patents & Designs 
Acts, 1907--1919, s. 18 (6).| —Re STIRLING's 


PATENT, Ae STunLING & Scumipt’s SurEr- | 


UKATING Co. (1910), 
46 R. PLC. 138. 

1687a. Joinder of grantee—-Application by 
assignee.] -Where a grantee declines to join 
in av application for the extension of the term 
of a patent & lodges notice of opposition, it is 
necessary to join such grantee as a party to 
the sammons.— fie BEARD & ScoTT’s PATENT, 
Re oo & BEARD’s Parent (1927), 45 
RR. P. 

1687b. -— - Diasliba of court to dispense with. |-— - 
lie DRESSLER’S PATENTS (NO. 2) (1928), 46 

R.P. C. 165. 

1687c. -- |} -Re Smiri’s (i. 
(1928), 46 R. B.C. 166, 

1687d. —-- .|--Re ALLEN & BENNETY 
LYrp. PATENTS (1929), 46 R. B.C. 397. 

1687e. Assignor.|-—Ae OWEN’S PATENT (1928), 46 
RK. PoC. S33. 

1706a. -——.] —Re Brann & Scorr’s PATENT, Re 
Scott & BEAKD’s PaTENT, No. 1557b, ante. 

1883a. —.|—/te LAKE’s PATENTS (1928), 46 
R. P. C. 185. 

1931. Add. Annotation :--Mentd. Re Mellinger’s 
Patent, Re Automatic Telephone Manutactur- 
ing Co. (1928), 16 R. P. C. 4. 

1997a. ——— Irregularity in service of advertise- 

ments-—Excused.|--- 2ie PANICALI & BRENNI’S 

PATENT (1927), 44 Rk. P. C. 509. 

Add. Annotation :—Retd. Re 
Patent (1927), 44 R. P. C. 332. 


Lirp.’s PATENT (1928), 





J.) PATENTS 


B ROS °9 


2021. Chambers’ 








2021a. tar BoOUYER’S PATENT (1928), 45 
Rk. P. GC. 268. 

2023a. Six months after expiry.|--- Re Horst- 
MANN, HORSTMANN & KDGAR’S PATENT 


(1928)5 46 KR. P. GC. 1. 
2029a. --- - ——— --—-.|—- fe 

(1929), 46 R. BP. CL 885. 
2031. Add. Annotation :--Refd. [ic Higginson & 

Arundel’s Patent (1927), 44 It. P. C. 430. 


Morr’s PATENT 





2036a. -—-- .|-—he Britis THOMsON-HOUSTON 
Co., Lyrp.’s PATENT (1929), 46 R. P. C. 
307. 

2044a.- - .|\—Re WADH’sS PATENT, 


Re Dougnar’ PATENT (1029), 46 R. P. C. 518. 


Trp. PATENTS (1929), 46 R. P. C. 429. 


a .| --Re CLlypE & DOoBBIk MCoINNEsS, 
GILBERT’S PATENTS 


2062a. - ~—-— —.| —- Ke 

(1927), 44 R. P. C. 527. 

2062b. ———.]—Re WESTERN ELECTRIC Co., LTD.’s 
PATENTS (1927), 45 Rt. P. C. 117. 

2064a. --——- Loss partly made good by subsequent 
profits.| icati 
the term of a patent was opposed on the 
ground (inter alia) that sales lost during the 
war had been balanced by accumulated de- 
ferred sales after the war:—Held: there 
had been a Joss which had been in part, but 
not wholly, made good by a subsequent gain, 
& an extension of two & a half years should 
be granted.—He HiIGGINSON & ARUNDEL’S 
PATENT (1927), 44 R. P. C. 430. 


2064b. —- — ——--.]—Held: in order to show that 
a loss had been counterbalanced by subse- 
quent gains, 1t should be established that, as 
the result of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them, so that, in the post-war years, 
the arrears of orders had been executed in 
addition to the work which would normally 
have been done in the normal development 
of the patent.—Re Bares & UNITED SHOE 
MACHINERY Co., Lavp.’s PATENT, Re BATES 





RICHARDS & UNITED SHOE MACHINERY Co., 
Lrp.’s PATENT (1928), 45 R. P. C. 270. 
2064c. --—--.|—-Re BovyEr’s PatTenr (1928), 45 
R. P. C. 268. 

2077a. Illness of patentee owing to war.| tte 
EvANovircw’s PatTenr (1928), 46 BR. P. C. 
168. 

2090a. - ——.|— Ae ENFIELD CycLE Co., Lrp. & 
SMITH’S PATENT (1927), 44 R. P. C. 526. 

2094. Add. Annotation :—Refd. Ke Chambers’ 


Patent (1927), 44 R. P. C. 332. 

2105a. - - -.]|—He SPENGLER’S Patent (1929), 46 
R. P. CO, Sat. 

2112. Add. Annotation :—-Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 332. 

2127a. — ~.|—Re MELLINGER’S PATENT, Re AUTO- 
MATIC TELEPHONE MANUFACTURING Co., 
Lrp. (1928), 46 R. P. C. 4. 

2130a. ——— .|—Re Hoae & Caur’s PATENTS 
(1927), 45 R. P. C. 120. 

2130b. Three years’ difference in grant—Adjourn- 
ment.|—-Re EDUCATIONAL SUPPLY ASSOUN., 
Lrp.’s PATENTs (1928), 46 R. P. C. 380. 
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Part XIIl.——Revocation. 


2174a. Prior publication.|--In the case of an 
application for the revocation of a patent 
already granted, appct. must establish his 
case in the clearest: possible manner, & where 
prior publication is relied on, it is necessary 
to point to a clear & specific disclosure of 


eee —-- _ — ee ee os 


something which can fairly be stated to be 
the patentee’s invention.—Re ‘LOWNDES’ 
PATENT (1927), 45 J. P. C. 48. 
2251a. ——- ———.]--Re KOERNER’S PATENT 
(1928), 45 R. P. C. 442. 


ee ee. eee ene == re | RESUS ate nmate 
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PART XIII. SECT. 1, SUB-SECT. 2.—F. 


m i, ———-.}—~WRIGHT v. BELL TELEPHONE Co. (1887), 2 Exch. C. R. 552.—CAN. 


Vol. XXXVI.---Patents. Cases 2312---3108a. 


Part XIV. —-Infringement. 


2312. Add. Annolations : --Refd. Sharpe & Dohme 
Tne. v. Boots Pure Drug Co. (1928), 45 R. PL. 
153; Pope Apphanee Corpn. ¢. Spanish Rayer 
Pulp & Paper Mills (1929), 9S LJ. B.C. 30 

2389. Add. Annolution :—Refd. Re Higginson & 
Arundel’s Patent (1927), 44 Rt biG 130. : 


2411. dd. Annotation :-—Mentd. Rose = St 
Foundry & Engineering Co., ltd. v. India 


Rubber Gutta Percha & Telegraph Works 
‘o. (1929), 46 R. P.O. 294.0 

2479. Add. Annotation :—As to (1) Refd. Rondso 
Co., Ltd. v. Gramophone Co. (1929), 46 
R. PLC. 3878. 

2556. Add. Annotation :-- Refd. The Jupiter (No. 3) 
(1927), 187 L. T. 3338. 

2960. Cilations :---For ‘47 Sol. 
‘67 Sol. Jo. 365.”’ 
Add. Annotation :- Refd. Mackenzio-Nennedy 
v. Air Council (1927), 188 L. T. 8. 

2587. Add. Annotulion : —Mentd. Rondo Co., Ltd. 
v. Gramophone Co. (1920), 46 R. PP. C. 3878, 

2606a. - -—.]-—LEKTOPHONE COoRPN. v. BROWN 
(S. G.), Lrp. (1929), 46 R. P.O. 20385 affd.. 
46 RK. P. C. 439, C. A. 

2614. ldd. Annotalions: 


365”? 


Jo. 





Apld. Tleap Samuel & 


Son 7. Bradford Dyers’ Assocn. (129), 16 
R. PLC. 254.) Refd. Britash United Shoe 


Machinery Co. v. Gimson Shoe Machinery 
Co. (1928), 45 R. VLC. 85. 

2652. .{dd. Annolation : -Mentd. Rondo Co 
Gramophone Co. (1929). 46 BR. P. ©. 878. 

2664a. -—-- Objection of want of conformity 
between provisional & complete  specifica- 
tions. |-—Where deft. ina patent action objects 
to the validity of pltt.’s patent on the ground 
that there is a want of conformity between 
the provisional & camplete specitications. 1 
is not sufficient tor hum to state im his par- 
ticulars of objection that the imvention 
described in the complete specification is not 
the same as the mvention described in the 
provisional specification: he must state m 
what the difference consists. ANGTO- 
AMERICAN Brusn EvEctRiC Ligur CORPN. ¢. 
JROMPTON (1886), 34 Ch. D. 152; 561. J. Ch. 
167; 557.1. 722; 835W.R.125; 3b. L. ie 


aitd 5 


ay 
toe 





1 


read 


EAGINEERING Co., Lrp. (1928), 16 RP. ©. 
oo, 

2761. {dd. Annofation : -Gawrally, Refd. Sharp 
& Dohme Tne ve. Boots Pure Drug Co. (1928), 
yok. P.O. 188. 

27810. - 9 - Brrrisit THOMSON-LLOUSTON CO., 

erp. vo. Hinry (P.) & Co., tp. (1928), 45 

RPL. 2bs. CL. A. 

ted. lyotation 2- Mentd. Rose St. 

Poundiy & Enemeernmg Co. v. India Rubber 

Gutta Percha & Telegraph Works Co. (1929), 

IRE 6 rae ei Ge 

2848a. MarsntaALL & Tue LACK WEB 
Spreve Co. beep. oe. Tins CROWN BEDDING 
Co. ta (hoe), 16 RL PLC. 267, 

2944. Add. Avnolalion: Generally, Refd. Sharp 
& Dome Ine oo. Boots Pure Drug, Co. (1928), 
nea fees are Gee rer 

2963. -ldd. Annotation: 


2824. 


-Refd. Sharp & Dohme 


Inc. vr. Boots Pure Drug Co. +1928), 1h 
Rec hae 
99067. .1dd. Annolalion :-- Refd. Re Chemische 


Fabrik auf Actien (Vorm EK. Schering) Patent 
(oes), 45 HR. PL. 408. 

308 1a. To date of amendment of specifica- 
lion.’ Bris Usniren Som MACHINERY 
Co. Lrp. e. GiMson SHO MACHENERY ('o., 
larp. (No. 2) (Pies), TOR. Pp. C. 137. 

3099. .fdd. tavolation. Mentd. Parkes Samuel 
A Cowr. Cocker Bros. (1929), 16 PoC. 200. 


3093. Add. Annofanon: Consd. Mellor v. Beard- 
more (1927), 41 R. PLC. E75. 


3098. dd. Annofattions : -Mentd. Boyce vu. Morris 


Motor (1027). - R. Poo. t05; Parkes 
Samuel & Co. te Cocker Bros. (1929), 46 


tee ee Gee, 
3108a. Retusal to grant certificate that validity 
ijn question Whether appeal lies to Court of 
Appeal.) No appeal fics to the Ct. of Appeal 
under Jud. Act, 1873 (c. 66), s. 19, against 
the decision of a et. or a judge in an action 
for intungement of a patent granting a 
certiiente under Patents, Designs & Trade 
Marks Act, ISS3 (ce. 57), 8. ol, that the 
vahdity of the patent came im question.--- 
Founpry & ENGINEFRING Co.. 
trp. e. HALL (S88), 20 Q. B.D. 491; 57 


~ ae 


136; (1884-1886), Griftin’s Patent Cases | 
34,0. A. | HASLAM 
2697a, ——— -----.J-—BIRTWHISTLE 0. SUMNEK & 
PART XIV. SECT. 1, SUB-SECT. 6.--- A. U'ndruth on diese SU a aul 
. : L QO), ath, LP 
2387 i. Sale in breach of lunited licence es ae | rc oe oe ae i. 
- Necessity for knowledge of lumitation.| | py, mou7} dé Db OR 922 ro27 | 
- In a suit by a patentee of articles ey ct "B0.— CAN. 
agamst. a vendor of them for infringe- DEOL qi, ce hae athedatit am 


nent of pltf.’s patent by selling them 
contrary to conditions imposed bv 
the patentee, it is necessary to alleze 
in the statement of claiin that dett. 
acquired the patented articles with 
kntwledge of those conditions. — 
COLUMBIA GRAMOPHONE CO., Lip. tv. 
Fossey (1927), 27.5. Kh. NOS. W. 216, 
44 N.S. W.W.N, 87.—AUS. 


PART XIV. SECT, 2, SUB-SECT. 1.---A. 

2536 iii, ——-.]—CHANNELI v. 
(YCEDAR CoRPN, (1927), 60 0. LL. Lt. 
e253 vamed [1928] 3 D L. it. 8433 
[1928] 8, CLR. 542 —CAN. 


PART XIV. ant 2, SUB-SECT. 3.— 
- (a). 
2621 i. Patent irregularly vblained— 


| 
| 


support of petition far Te-tssd dh patent) 


—~-Rapa Staplo, Litin & C'ANADDALN 
GENERAL WELCTRM Co. Lin, 1U927] 
sib. Rove, [be27)> Cdyn: balls 
CAN. 


PART XIV. SECT. SUB-SECT. 3. -- 
C. (b). 


sa. JDyfendauat cunnol tmpeath patent 

countercdatm | NUBEO NEant- 
(4% ~. SLASDARD Ca., 
S4o, [1927] dnch 


by 
PAC TURING 
jWov7} 2 4) be 
Cc, nL 82 - CAN. 


SUB-SECT. 9. C. 
—— .|-— DAVIS 
(tATHELS 
[1927] 


PART XIV. SECT. 2, 


2986 il. , 
Log & Rarr Parents Co. by 
(B. C.), [1927] 4 D. L. hi. Do, 

TORI 


2W.W. bh. 753,--CAN. 


PART XIV. SECT. 2, SUB-SECT. 9. - D. 


sb. J¢rudence daseaverable at tune ef 
freal.| Held: the evidence whieh ib 
wis sought to adduce having been dis- 
coveruble for the heaung before the 
Supreme Ct... & do spect grounds 
having been advauecd for the rranptineg 
of the application, the motion should 
be dismissed, notwithstanding any 
injury which applt. might sufler from 
the evidence not having been adduced 
at the hearmg KNAPP 4 KARMERS’ 
MITBING Macning, Co, datb., [1928 } 
N 4% LR 30s N.Z. 


PART XIV. SECT. 2, SUB-SECT. 10.-— 
D. (a). 


sc. Mrpuration of pulent.J—-An action 
for damages for imfringement of a 
patent will Le, although the patent has 
expired -—JENYNs 0 JINYNS, [1927] 
s. R. Q. 313.--AUS. 


Cases 3108a --3448. ENGLISH AND EmpirE Digest SuPPLEMENT. 


LL. J.Q. B. 352; 591. T. 102; 36 W. BR. 407; 
47. L. R. 350; 5 R. P. C. 144, OC. A. 


Annolation :—Refd, atl ne Illuminating Co. v United 
Alkali Co., [1902] 1 Ch. 


3120a. —--— pia ve an action for infringe- 
ment, the ct. held defts. had not infringed, & 
the action was dismissed with costs. <A cer- 
tificate, that the validity of the patent had 
come into question, was Mean —'TECALE- 
MIT, Lp. v. WAKEFIELD (C, C.) & Co., Lrp. 
(1927), 44 R. P. C. 471. 

3120b. -- — - - -.]|—In an action for infringement, 
the ct. held defts. had not infringed, & the 
action failed. A certificate of particulars of 
objections was granted to defts., & a cer- 
tificate of validity to pltfs.--TEcALEMIT, LTD. 
v. HwWArts, Lrp. (1927), 44 R. P. C. 488. 

3137a. -— -—~.|—RINTICKNaAP K. G. & ENTIcK- 
NAP CONCRETE MACHINES, LTp. v. LLUMBYS, 
Lrp. (1929), 46 R. P.O. 351. 

8150. .1dd. Armnotalion :—Refd. Sharp & J\olme 


Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C, 153. 
3152a. — — Sale of patented articles below price 


fixed by licence—PlaintifY awarded costs.|— 
COLUMBIA PHONOGRAPH Co., GENERAL v. 
REGENT Frrrinas Co. (1913), 30 It. P. C. 484. 
3174. Add. Annotations :—Refd. British Thomson- 
Houston Co. v. Metropolitan-Vickers Hlec- 


trical Co. (1928), 45 K.P. C. 1; Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269, 


3177. Add. Annolation :—Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 158. 

3184. Add. Annotation :--Mentd. lose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 KR. P. C. 294. 

3185. Add. Annotation :—Refd. Mellor v. 
more (1927), 44 R. P. C. 175. 

3200. Add. Annotation :- -Refd. White v. Todd Oil 
Burners (1929), 46 R. P. C. 275. 

3212a. Plaintiff failing on issue of Infringe- 
ment.]-—TECALEMIT, Lrp. v. Ewarts, LTn., 
No. 3120b, ante. 

32382. Add. Annolution : 

(Gramophone Co. (1929), 46 RP. C. 87s. 

Add. Annotation :-—Mentd. Rose Street 

Foundry & Engineering Co. ¢. India Rubber 

Gutta Pereba & Telegraph Works Co. (1929), 

46. PLC. 294. 

3283. Add. Annotations : —Refd. Mellor v. Beard- 
more (1927), 44 R. P. C.175; Sharp & Dohme 
Ine. 2. Bouts Pure Drug Co. (1928), 45 RP. C. 
158: Re Simon-Carves & Robinson's Patent 
(1928), 45 R. P. C. 407. 


Beard- 





Mentd. Rondo Co. v. 


3261. 


Part XV.—Legal Proceedings. 


3312a. --- Stay of proceedings—Pending deter- 
mination of action between other parties. |-— 


MuLTipLE Urinirmes Co., Lrn. v. Soucu 
(1929), 46 R. P. C. 402, C. "A. 
3343a. —— Question of fact—Threat may be 


implied from words used.|—J.UNA ADVEKTIS- 
ING Co., Ltp. v. BurniAmM & Co. (1928), 45 


K.P. C. 258. 
3353a. -— - .|- Tino PrRopuctrs Co., Lrp. v. 
SALT (1929), 146 RK. P. GC. 451. 


Part XVI.-—International and Colonial Arrangements. 


3432. Add. Annotation :—-Gencrally, Refd. Sharpe 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P.O. 158, 





3434. Add. Annotation :—-Generally, Refd. Tatter- 
gall v. Sladen, [1928] Ch. 318. 


Part XVIl—Patent Agents. 


3442a. ~- Inference from correspondence. | — 
THOMPSON v. BrErrinceR (No. 2) (1928), 
46 RK. P. C. 189. 


PART XVI. 


3426 i. Zo whom patent granted under 
Internatuomal Convention—-~Assgnee of 
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foreign inventor, ]- ~The night. of a foreign t 
toy enc, on had applied for pro- ey 
ection in his own country, tu apply : . 
under Patents Act, 1903-1909, 8. 121, Nea ee 


Patents Act, 


ne a me ree 


fora patent for lus invention in pr OUy 
to other appets. is purely personal, 

could not have been exercised by ae 
assignees in thelr own names prior 


WIRELESS TELEGRAPH Co., 
Lrp. on 28 S. KH. 
. 308; 45 


3448. Add. Annolation :—Refd. Maclean v. 
Workers’ Union, [1929] 1 Ch. 602. 


i ee 


96.— AUS. 
p. Ivevsd., [1924] 4 D. L. WR. 484. 


PART XVII. 


sf. Registration of palent agents— 
Solicitor un Irish Free ara re O’NELLL 
v. BRADLEY, [1929] I. 422,--IR. 


1921.— MARCONI'S 
LIP. v. 


N.S. W. W. N. 


Vol. XXXVII.—Cases 30-178. 


PAWNS AND PLEDGES. 


Part Il._—Pawns at Common Law. 


30. Add. Annotations :-—Refd. Albemarle Supply | 146. Add. Annofation :- Refd. Lowther v. Harris, 
Co. v. Hind (1927), 43 T. L. R. 652 5 Republica | [1927] 1 K. OB. 398. 
de Guatemala v. Nunez, [1927] 1 K. B. 669. | 168. fdd. Annotation :-—-Consd. Lake v. Simmons, 
[1927] A. CL 487, 
171. Add. Annotation : —Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


138. Add. Annotation :-—Consd. Weld 7. Petre 
(1928), 97 L. J. Ch. 399. 





Part IIl—Pawns under Pawnbrokers Acts. 


178. Add. Annotation :—Refd. Foster 7. Driscoll, Lindsay vr. Attheld, Lindsay +. Driscoll, 
fig29) | K. B. 470. 
PART IJ. SECT. 1, SUB-SECT. 2.- -A. | to be both the mstrument & the rmsht, por Tarpon, (i928) 3 Do be aR T57 
e i, ——.]—In the case of the pledge not the bare instrument wrlhout the | p9VSp2z,W Woke ya, Bb Nita. db. 2. 
of al instrument creating or evidencme | Meht nor the tee right Witbovut the | 39a —-CAN, 
avight the thing pledged must be taken | insfriment  Royan Bh. or Cvavaps 
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Cases 7-- 268. ENGLISH AND EmptRE Ditaest SUPPLEMENT. 


7. 


68. 


69. 


89a. 


PEERAGES AND DIGNITIES. 


Part |.—Peerage. 


Add, Admnolation :-—Mentd. James 7. British his claim to the title disputed, & never 
General Insce., [1927] 2 K. B. Std. recognised by the House of lords or at. et.-— 
Add. Annotations :---Refd. Kdwards v. A.-G. Diapy vo. STIRGING (LORD) (1851), 8 Bing. 
for Canada (1929). d6 T. L. Re 4. Mentd. 55; 1 Dowl. 248; 1 Moo. & 8. 1163; 131 
Rarnworth +. Manchester City Corpn., [1929] KM. OR. 321 3 sub nom. Diaby 7. ALEXANDER, 
1K. BL. 538. 1 dos JS Pe AZ 


Add. Annotation :=—Refd. Kdwards v. A.-G. een : - Refd. Sinart, . Johnstone (1837), Murp. & H. 
for Canada (1929), 16 Th La. Re 4. eee 
a. | - Delt. having voted at the | 268. .fdd. Annotations : —Generally, Mentd. 


election of Seoteh peers: eid : asa Seotch sucrzer uv. New York Life Assce. (1927), 96 
peer, entitled to be discharzed from arrest, I. J. KR. B. 980; Rea. Moscovitch (1927), 138 
although his vote bad been protested against, L. T. 188. 
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19a. 
29. 


53. 


54. 
56. 


58. 


64. 


66. 


66a. 


67. 


70. 


138, 


PART I, SECT. 2, SUB-SECT. 3.- B. 


'. SH 
srgta 


Vol. XXXVII.—-Cases 2—402a. 


PERPETUITIES. 


Part I1.—The Rule 


Add. Annotation :-—Refd. Re Villar, Pubhe 
Trustee v. Villar, [1928] Gh. 47] 
-|—CLEMENTI v.) FIELDING 
lL. T. OWS. 309. 

Add. Annotation :—Refd. |. 
Bone (1927), 13 Tax Cas. 20. 


Add. Citation : —sub nom. ALForD's (Asn. 
QO. Bridg. 584, Tu. Cc; 


Add. Annotations : —Refd. Woward vr. Norfolk 
(Duke) (1681), 3 Cas. in Ch. 14: Goodtatle 
d. Gurnall v. Wood (1710), Wailles. 214, 
Thellusson ». Woodford (L798), £ Ves. 227. 
Add. Annotalion > Refd. Re Villar. Puble 
Trustee v. Villar, [1928] Ch. 471. 

Add. Annotation :— As to (2) Refd. Re Villar, 
Public Trustee v. Villar, [1928] Ch. 471. 
Add. Citation :—-subsequent proceedings (1788), 
2 Term Hep. 241; 2 Bro. C.C. 344. 4. ¢. 
Add. Annotation :- -Refd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 

Add. Annotation :—Refd. Re Lanyon, Lanyon 
» Lanyon, [1927] 2 Ch. 2614. 

Add. Annotation :—Apprvd. Re Villar, Puble 
Trustee v. Villar, [1929] 1 Ch. 245. 


Survivor of Queen Victoria’s 
descendants living.} -By his will dated 
June 14, 1921, & confitmed by a codicil 
of Feb. 2, 1926, testator. who died on Sept. 6 
1926, gave his property to his trustees upon 
certain trusts as to income & capital for lis 
participating issue as therein defined, using 
a well known common form so as to tie it, 
up in such a way that the capital was not to 
vest until the expiration of ‘the period 
ending at the expiration of twenty years 
trom the day of the death of the last. survivor 
of all the lineal descendants of Her Late 
Majesty Queen Victoria who shall be living 
at the time of my death ” :— Held: though 
the existing lives selected were very numerous 
& it would be extremely difficult, & expensive 
in the future to ascertain the date of the 
survivor's death, it could not be said to be so 
impracticable or beyond the scope of the 
ordinary legal testimony probably then 
available as to avoid the trust ab aefio tor 
uncertainty or perpetuity, & the trust 
was valid._—Re ViInLAR, PuBLIC Thrusts +. 
VILLAR, [1929] 1 Ch. 243; 98 1... Ch. 220: 
140 L. T. 90; 45 Te da Re. 18; 72 Sol. Jo. 
761, C. A. 

Add. Annotations :-—-As lo (4) Apld. Ne Villar, 
Public Trustee v. Villar, [[928] Ch. 471. 
Generally, Refd. Re Villar, Public Trustee r. 
Villar (1928), 45 T. LL. Wt. 15. 

Add. Annotation : —As to (1) Consd. Athey vr. 
Pickerings (1926), 96 L. J. K. $3. 250. 

Add. Annotation :—Refd. Re Cockerill, Mac- 
kaness v. Percival, [1929] 2 Ch. 131. 





({848), 1 


Kt. Cons. or. 


ee ee 


ee ee lee Bes eee 





191 i. Discretwnary trust—-lor main- | 206 ii. 
fenance.|-—-Re ANTROBUS. ARNDERSON  MUKHERH 
AW & Morton, [1928|N.Z L. i. Past C1928). 0. 


9) 1 


ae 


| PART I. SECT. 2, SUB-SECT. 4.—D. 


JVUPENDRA 


Against Perpetuities. 


166a. - --.)--OAKES uv. Cranront (1674), Poll. 


38; SO HK. R. 504: sub nom. CHALFONT v. 
OAKES, 1 Cas. in Ch. 239. 
| fmnotition — Refd. Smith & Clever (1688), 2 Vern. 59. 
175. Add. {nnotation :—Refd. Re Villar, Public 
Trustee 7. Villar, [1929] 1 Ch. 248. 
fldd. Annotation: -Refd. Re Villar, 
'Prustee 7. Villar, [1929] E Ch. 213. 
1dd. Annofation :  Mentd. Johnson xv. Clarke, 
}192S] Ch. 847. 
Add. Aimotation : —Mentd. Manchester Corpn. 
rm Audenshaw tb. . & Denton U. C., [1928] 
Ch. 705, 
Add. Annotations : - Mentd. Wardie & Lane 
me Chiltern, [1928] 1b K. Be 663: Cotter er. 
National Union of Seamen, [1929] 2 Ch. 5s. 
tdd. Annotation : --Refd. Re Gwyon, Public 
Trustee vp. A.-G. (1929), 16 T. Le RL 96. 


Add. Annolation : -Refd. Re Chardon, John- 
ston v7, Davies, |LO28] Ch. 464. 


181. Publie 


274. 


275. 


276. 


277. 


293. 


295. .{dd. Annotation : —Refd. J. RR. Goamrs. 2. 
Bone (1927), 15 Tax Cas. 20. 
302. Nee. fooofation : Mentd. Re Davies, 


Thomas ¢. Thomas-Davies, [1928] Ch. 24. 

Add. Annolatiow : -A8 fo (1) Consd. Re 
Payne, Taylore. Payne, |1927]2 Ch. 1. Refd. 
Re Monk, Caften ec. Wedd, [1827] 2 Ch. 197 ; 
Re Marshall, Graham o. Marshall, [1928] Ch. 


346. 


fldd.  Ansotation: As lo (1) Refd. Re 
Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 264. 


Add. Annolatious : -Apld. Re Marshall, Gra- 
ham cv. Marshall, [1928] Ch. 661. Refd. Re 
Monk, Giffen v. Wedd, [1927], 2 Ch. 197; 
Rte Payne, Vaylor v7. Payne, [1927] 2 Ch. J. 

402a. First person becoming adult tenant tn tail 
in possession.! Testator gave his real 

personal estate to trustecs as to the personal 
estate upon trusts for conversion & invest- 
ment & upon trust to pay the income thereof 
to the person, Hf any. who under the trusts 
or linutations thereinafter contained should 
for the time being be tenant for life of or 
otherwise entitled to the possession or receipt 
of the rents & profits of his real estate wotil 
such real estate should become vested in 
some person who should become adult 
tenant in tail thereof in possession, & from 
& after the happening of such last-mentioned 
event then as to both capital & income upon 
trust for such  last-mentioned = person 
absolutely ; & as to his real estate upon trust: 
for his brother during his life, & from & after 
jus death upon trust for the first & every 
other son of his said brother successively 
in remainder one after another according tu 
their respective seniorities in tail gencral :-— 
fleld: the trust) of the personal estate in 
favour of the person who should become adult 


a ee ee Ci 


PART I. SECT. 3, SUB-SECT. 1. 
290 i. General rule —No remoteness 
after vesting.| Re CrtcHron Hsraris 
C1908), 2 " bL. R. ES s 4 W.OW. RR. 


| IKCALACHAND 
MOHAN 27, 
Le 1. 56 Cale, §87. ({8S. 13 D0. 160: 23 Man. Le WR, 
94. CAN, 
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Cases 402a-—721. 


tenant in tail in possession could not be 
construed as applying to a tenant in tail 
by purchase only. & was therefore void for 
remoteness.—He ATKINSON, ATKINSON  v. 
ATKINSON, [1916]1 Ch. 91; 85 L. J. Ch. 159 ; 
1141. T. 14; 60 Sol. Jo. 190. 

Add. Annolation: Generally, Mentd. Re 
Chardon, Johnston 7. Davies, [1928] Ch. 464. 


408a. Interest in personalty analagous to determin- 
able fee—-Gift to cemetery so long as graves 
maintained.|— Testator gave £200 to his 
trustees on trust to invest it, & to pay the 
Income thereof to a cemetery co, ‘ during such 
period as they shall continue to maintain 
& keep’ two specified graves ‘in the 
cemetery in good order & condition with 


408. 


ENGLISH AND EMPIRE Diaest SUPPLBMENT. 


flowers & plants thereon, as same have 
hitherto been kept by me,”’ & he declared 
that, if the graves should not be kept in such 
order & condition, his trustees should pay 
& apply the income in manner therein 
mentioned :—Held: the gift did not infringe 
the rule against perpetuities..--Re CHARDON, 
JOHNSTON v. Davins, [1928] Ch. 464; 97 
L. J. Ch. 289; 1389 L. T. 261. 


Add. Annotation :-—Refd. Ie Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 


Add. Annotation :-—Expld. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


Add, Annotation :—Consd. Re Payne, Taylor 
v. Payne, [1927] 2 Ch. 1. 


453. 


466. 


545. 


Part Il.—The Rule Prohibiting Limitations to Issue of 
Unborn Persons. 


576. Add. Annolahon: 


Part IIl.—-Restriction 


610. .idd. Annotation :—4s8 bo (3) Apld. de Villar, 
Public Trustee v. Villar, [L929] 1 Ch. 248. 

646. Add. Annotation :-—As to (1) Refd. Athey ». 
Pickerings (1926), 96 L. J. KK. B. 250. 

652a. -- - Commencement during twenty-one 
years from testator’s death.|—Testator. who 
died in 1893, gave his net residue, subject 
to certain life annuities which did not: exhaust 
the income, in trust for a bachelor’s children 
who should attain twenty-one with a gift 
over in default. On Mar. 11, 1896, the surplus 


income was ordered to be accumulated for | 


twenty-one years from testator’s death, 
ie. until Nov. 6, 1914, or until the bachelor’s 


previous death without Jeaving — issue. 
During this twenty-one years’ period thy 
hachelor married A died Jeaving three 


children, two of whom were. still living. 


Temporary orders for maintenance were 
made. On Nov. 12, 1914, it was declared 


that as from Nov. 6, 1914, the two children 
then living were entitled to maintenance 
under Conveyancing Act, 1881 (c. 41), s. 43 (1) 
but that notwithstanding sect. 183 (2) any 
income not so applied passed as on an 


intestacy. On July 20, 1927, the elder child 
attained twenty-one, & her contingent 


PART I. SECT. 4, SUB-SECT. 5.—B, | 


466 i. Power changing nature of 
interests—- Outside lumi of — rule.) - 
DAVIS v1 SAMUEL (1926), 28 SS. OR, 
N.S. W. 1.-——AUS, 


612 ii. 





PART III, SECT. 2, SUB-SECT. 1. 


direction to acenimulate | contained in 
an idler virus deed comes into operation 
in the lifetime of the grantor, the only 


Refd. Re Villar, Public Trustee v. Villar, [1928] Ch. 471. 


of Accumulation. 


moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 165, 
the order of Nov. 12, 1914, ought still to be 
acted on with regard to the younger child’s 
contingent moiety :—Held: (1) the effect of 
sect. 165 was that the years : 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, 
the income of the younger child’s contingent 
moicty, must in the first place be applied for 
her inaintenance under Conveyancing Act, 
1881 (c. 41), s. 48 (1), & the balance could be 
validly accumulated under sect. 43 (2); 
2) quite apart from sect. 165, the moment, 
the elder child attained a vested interest, 
as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income.—Re MABER, 
WARD v, MABER, [1928] Ch. $85 97 L. J. Ch. 
101; 138 1. T. 318. 


Add. Annotation :—As to (2) Consd. Re 
Chartres, Karman v. Barrett, [1927] 1 Ch. 466, 


Add. Annotation: --Apld. Re Knapp, Spreckley 
v. A.-G., [1929] 1 Ch. 341. 





679. 


721. 


| period during which the accumula- 
tion can, under above Act, be lawfully 
continued 18 the lifetime of the grantor. 
—UNION BANK OF SCOTLAND, LTb. v. 
CAMBPELL, [1929] S. C. (Ct. of Sess.) 
| 143.--SCOT. 


j—When a 


Vol. XXXVITI.—Cases 9— 121a. 


PERSONAL PROPERTY. 


Part |.—Definitions and Enumeration. 


9. Add. Annotation :—Refd. Re Mason (1928), 97 I. J. Ch. 321. 


Part I11.—Ownership. 


94. For ‘*—Mutual wills by husband & wife— each other for life, & for their nieces after 
Agreement not to revoke’’ read ‘* —-— the death of the = survivor:——Meld: the 
Mutual wills—By husband & wife—Agree- acreement between the sisters, carried out by 
ment not to revoke.’’ the making of mutual wills, severed the joint 


tenancy.—Re Witronn’s Kstrare, TAYLOR 
: v”. TAYLOR (1879), 11 Ch. 1D. 267; 48 L. J. Ch. 
-|—Leasehold property was given 943; 27 W. 1. 455. 
to two sisters as joint tenants, & they Annotation : --Refd. In the Estate of Weys, Walker vr. Gaskill, 
mutually agreed to bequeath it in trust for (1914) P. 192, 








94a. 


Part |V.—Alienation. 


114. Add. Annolation :—Refd. Republica de supplied, &, if not for necessaries, is absolutely 
Guatemala v. Nunez, [1927] 1 K. B. 669. void under Infants Relief Act, 1874 (e. 62), 
s. 1.—PHARCE v. BRAIN, [1929] 2 K. B. S10: 
121a. Contract for exchange by infant -Void.| - 9S I. J. K. OB. 559; T4L L. Te. 2643 45 
A contract for the exchange of chattels entered T. L. R. 5013 78 Sol. Jo. 402; 93 0. PL Jo. 

into by an infant is a contract for goods 380, D.C. 
PART III. SECT. 4, SUB-SECT. 1.—B. | ---AUS. tributed in equal amounts, & though 


‘5 transferred anto the joint names. of 
by the Other WU icher aah laa PART III. SECT. 4, SUB-SECT. 2. the purchasers, the shares were hela 


| 

| — (VP CONNELL ¢ or 
ELpEr’s Trustren & Executor Co., | shares.| -Held: even af the shares: | ar ere eae tee HARRISON, [1927 | 

| A ade . 


Lip. vw. KENNY, [1927] 8. AS. RR. 147. 7 were purchased out oc money con- 
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Cases 4—142, ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


POLICE. 


Part I1.—Police Forces. 
4. Add. Citation :—1 B. R. A. 500. 


Part 1V.—Duties, Powers, and Privileges of Constables. 


92. Add. Annotation :—Refd. Vanderpant v. Mayfair Hotel Co. (1929), 27 L. G. R. 752. 


Part V.—Legal Proceedings by and against Police. 


97. Add. Annotation :—-Consd. Sheffield Corpn. -PROCEEDINGS AGAINST POLICE 
v. Kitson, [1929]2 K. B. 322. (Vol. XXXVII., p. 189). 

100. Add. Annotation :—-Refd. RR. v. Ely JJ., Kx p. Civil proceedings—Acceptance of bribes. |- 
Mann (1928), 45 T. L. R. 92. See AGENCY, p. 57, No. 1608b, ante. 


Part Vil.—Superannuation and Other Allowances. 


136. Add Annotation:—Apld. Piper v. St. Mary- 142. After this case add :— 


lebone Licensing JJ., [1028] 2 K. B. 221 ‘Compensation for loss of office.|—-See Pus- 
Lic AUTHORITIES, p. 1071, No. 1048a, post.” 


sa. Policeman-- Meaning of—Railway PART VII. 
PART I. Act (Donm.), 8s. 351.J--R v7. CANADIAN 132 i. Computation of pension—- 
ai, —-- - Dower of Commissioner of Bo a oon Pi. ial ty NaN ast on here pay -Whal included 
role Are oe rm oR. (N29) Ne Z. WoW. R785 34 COR. CY 892: 23 herein~-Allowance for special duties. |—- 


. ; MARTIN v. Rt. (1928), 40 CO. L. R. 162; 
Alia. i. e401. | --CAN. [1948] V. L. R. 38; [1928] Argus 
L. R. 17.—--AUS. 
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Vol. XXXVII.—-Cases 24a-—438. 


POOR LAW. 


Part 1.—Poor Law Authorities. 


Srecr. 4.—OVERSEERS (Vol. XXXVII., p. 204). 


24a. Overseer becoming transferred officer—Re- 
moval—Powers of rating authority.|—By 
Local Government Act, 1894 (c. 73), s. 5 (1), 
the power of appointing & revoking the 
appointment of an assistant overseer for any 
rural parish having a parish council is trans- 
ferred to & vested in the parish council.— 
An assistant overseer so appointed by a 
parish council which was _ subsequently 
transformed into an urban district council, 
became a ‘transferred officer’’ under the 
Rating & Valuation Act, 1925 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority :-— 
l[eld: the council could dismiss the officer 
without notice or cause, & without affording 








————— 


him a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith—BrRown v. DAGENHAM URBAN 
CoUNCIL, [1929] 1 K. B. 737: 98 L. J. K. 4B. 
565; 140 L. T. 615; 98 J. P. 147: 45 
T. L. R. 284; 73 Sol. Jo. 144; 27 b. G. RR. 
225. 

aArereation :—Distd. Field v. Poplar GCorpn., [1929] 1 K. B. 


31. Add. Cifations :--96 T.. J. K. B. 7113 187 
L. T. 558; 25 L. G. R. 267. 


41. Add. Annotation : --Mentd. Harnett ov. Fisher, 
[1927] A. C. 573. 
87. Add. Annotation :—Refd. Brown v. Dagen- 


ham Urban Council, [1929] 1 IK. B. 737. 
105. Add. Annotation :—Refd. RY. v. Grain, Wa p. 
Wandsworth Grdns., [1927] J K. B. 540. 


a nt 


157. 


Part 1|—Poor Law Areas. 


Add. Annotation :-- -Consd. Stoke Newington Borough Council v. Richards (1929), 15 TT. RR. 650. 


Part IV.---Relief of the Poor. 


Add. Annotation :—As to (3) Consd. R. . 
Grain, Fx p. Wandsworth Grdns., [1927] 
2K. B. 206. 

225a. Within what time proceedings must be taken.| 
—Applts., a board of guardians, in 1926 
gave relief, by way of loan, to resp. under 
Poor Law Amendment Act, 1834 (c. 76), s. 58. 
In Feb. 1927 applts. made a written applica- 
tion to resp. for repayment, & in Aug. 1927 
summonses were issued against resp. & 
against his employers to recover the amount. 
due. The justices held, as more than six 
months had elapsed since the date when the 
last instalment. of the loan was advanced, 
they had no jurisdiction by reason of 
Summary Jurisdiction Act, 1848 (c. 43), s. IL, 
& they dismissed the summons :—Held: 


188. 





—. 


the matter of complaint did not arise until 
the application for repayment was made. — 
ASHBY-DE-LA-ZOUCH GUARDIANS v. SUMMERS, 
[1928] 2 K. B. 397; 97 L. J. K. B. 307; 
189 L. T. 46; 925.P.72; 44 T. LL. R. 406; 
72 Sol. Jo. 241; 26 L. G. R. 245; 28 Cox, 
O. C. 494, D. ©. 

225b. In what court proceedings must be taken.| --- 
A ct. of summary jurisdiction is not a 
‘* county ct. or other ct. for the recovery of 
small debts ” within Poor Law Act, 1927 
(c. 14), s. 46 (1), & under that sub-sect.. relief 
granted by way of loan by the guardians to a 
poor person cannot be recovered thercin.-— 
KVANS 7. MORGAN, [1928] 2 K. B. 527; 97 
I. J. K. B. 703; 139 L. T. 612; 92 J.P. 
146; 441. LR. 445 26 1. G. 1. 386, D.C. 


Part V.—Settlement. 


327. Add. Citations :-—[1927] 2 K. B. 511; 96 
Ju. J. K. B. 7938; 137 L. T. 524. 
8385. Add. Citations :—96 L. J. K. B. 511; 137 


L.T.98; 91J.P.41; 261. G. R. 21, H. L. 


opr ee eee Pr eA 


PART IV. SECT. 1. 339 j 


PART V. SECT. 3, SUB-SECT. 3.—A. 
———— -- ~ Derivative settle- 


415. Add. Annotation :—Refd. Norwich Union v. 
Ilenstead Union, [1927] 2 K. B. 511. 

436. Add. Annotation :—-As to (2) Consd. Norwich 
Union v. Henstead Union, [1927] 2 K. B. 511. 


PART V. SECT. 4, SUB-SECT. 2. — 
B. (a). 


os 


ri. —— ——.}—Bortts v. SYDNEY | ment.) — OLD KILPATRICK PARISH 4833 i. Whether relegated to birth 
Mines, [1927] 1 D. L. R. 546; 59 | Coonom, v. KILMARNOCK PARISH | Sefilement where mother’s  seltlement 
N.S. R. 90.—CAN. CoUNCIL, [1929] S. C. (Ct. of Sess.) | derivative Settlement derived from sub- 
6451. SCOT. sequent marriage.) -ROTHKS PaRIsir 
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Cases 482a—1672b. 


482a. ——— Nurse—Sent to training establishment.] 


[492K] S.C. (Cl. of Sess.) 978. 


PART V. SECT. 5, SUB-SECT. 3.—A. 


493 i. Capacity of child to acquire 
independent selilement |—Where, while 
wu child is living with its own parents 
us ow member of the family under a 
foster agreement made wilh them by 
the Comr. of Child Protection, they 


--On July 20, 1920, A. signed an agree- 
ment at, C. in the parish of I*., by which she 
was to undergo a year’s free training in 
nursing under the C. Nursing Assocn. & 
thereafter to remain in their employment 
for three years. She was sent to D. on the 
same day for her training & returned to C. 
on July 9, 1921. She remained at ©. under 
her contract till July 2, 1924, on which day 
she was allowed to go on holiday, & had no 
intention of returning, as her three years 
expired during her holiday. She subse- 
quently became chargeable as a pauper 
Junatic:—Held: since she had not resided 


498. 


720. 
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physically in the parish of F. for three 
complete years when she left on July 2, 1924, 
& had then no animus revertendi, she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, & July 9, 1921.—FaRNHAM 
UNION v. CAMBRIDGE UNION, [1929] 1 K. B. 
307; 98 L. J. K. B. 177; 140 L. T. 377; 93 
J.P. 21; 45 T. L. R. 73, D. C. 


Add. Annotation :—Apld. Farnham Union v. 
Cambridge Union, [1929] 1 K. B. 307. 


tations :—For ‘ (1733), Cun. 76; 2 Sess. 
Cas. K. B. 245,” read ‘“ (1734), Cun. 76; 
1 Sess. Cas. K. B. 25].”’ 


Part VIl.—Vagrancy. 


1616. Add. Annotation : 


—Refd. R. v. Grain, kx ». Wandsworth Grdns., [1927] 2 K. B. 205. 


Part VIIIl.—-Old Age Pensions. 


1672a. Statutory conditions—-Widow’s pension— 


Husband’s ‘‘ entry into insurance.’’}|——-The 
expression ‘‘entry into insurance’? = in 
Widows’, Orphans’, & Old Age Contributory 
Pensions Act, 1925 (c. 70), s. 5, means “last, 
entry into insurance.’”’—-WADSWORTH _ 1. 


Parish Councin, | change their 
SCOT. municipality, & 


older, ** belongs ”’ 


8 28 ).—Re 


BAILEY) v. 


) Ww. 


RURAL 
INSINGER, [1928] 4 D.L. R. 127; 
W. kk. 418.—CAN. 


1672b. 


residence 
the child continues 
to so live with them therein for six 
months, it then, if one year of age or 
to said municipality 


within Child Welfare Act, 
(2 BALASANOVICH 


MUNICIPALITY OF 
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MINISTER OF I[EALTH (1927), 1388 I. T. 519; 
44T. Tu. R. 159, D. C. 

——— Contributions—-Payments made after 
appointed day—-Widows’, Orphans’, & Old Age 
Contributory Pensions Act, 1925 (c. 70), 
s. 8.|—TayYLon v. MINISTER OF JTIKALTH, 


[1928] W. N. 244, D. C. 


tatty VII. SECT. 1, SUB-SECT. 1. 
p ——- ++ ara Ih. *. 
BENSON, 11928] 3 W. R. 605; 50 
Can. Crim. Cas. 426. CAN. 
SECT. 4. 


PART VII. 

sa. Vagrancy—Allcgation of—Crim- 

ina Code, 8. 238.) —l. 1. ROSENFELD, 

f1928] 3 W. W. RR. 67; 50 Can. Crim. 
Cas. 305,—-CAN, 


to another 


1927, c. 60, 
(OR 


[1928] 


Vol. XXXVIJ.---Case 1. 


POST OFFICE. 
Part Il.——Constitution. 


1. Add. Annotation:—Refd. Mackenzie-Kennedy v. Air Council, (1927; 2 IK. B. 517 


TAAKI 


Cases 1'7-- 637a. ENGLISH AND Empire Digest SUPPLEMENT. 


POWERS. 


Part {|—Creation of Powers. 


17. Add. Annotation :—As to (1) Apld. Re Graham, Graham v. Graham, [1929] 2 Ch. 127. 


Part IIl.—-- Construction of Powers. 


28. Add. Armnolation :-—Refd. Re Mathieson, 
[1927] 1 Ch. 283. 


SETTLEMENT, Ea p. DUNN (1852), 5 De G. & 
Sm. 681; 17 Jur. 59; 64 HE. R. 1297. 


133a. Power to appoint part of share—Whether 145. Add. Annotation :—As to (1) Refd. Re Gooch, 


including accrued shares.}—Ite HUTCHINSON’S 


Gooch v. Gooch, [1929] 1 Ch. 740. 


Part IV.—--Exercise of Powers. 


164. Add. Annotation :—Mentd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 1438. 


Appointment on “ protective trusts.’’] 
—'Testator, in exercise of a power of appoint- 
ment among children & issue contained in 
his marriage settlement, bequeathed specific 
property to his son W., & directed his 
trustees to hold the income of the remainder 
of the trust property upon protective trusts 
for the benefit of his son O., & subject thereto 
to hold the remainder of such property in 
trust. for his granddaughter M. :—-Held: as 
the appointment upon “ protective trusts,” 
as defined by Trustee Act, 1925 (c. 19), s. 33, 
gave a discretion to the trustces to apply the 
income in the event of a forfeiture for the 
benefit. either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
of it, & the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
poses; (3) there was no interval of time 
during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
should happen depriving him of the right to 
receive the income, & subject thereto for the 
granddaughter M. absolutely.__Re BOULTON’S 
SETTLEMENT Trust, Srewarr v. BOULTON, 
oe Ch. 703; 97 L. J. Ch. 243; 139 L. T. 


187a. 





208. Add. Arnolations :---Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; H. & H., [1928] P. 206. 


299a. ———.]—- ELLs v. ATKINSON (1792), 3 Bro. 
C. C. 665; 2 Dick. 759; 29 EB. R. 701, L. C. 
-1nnotations :-—Refd. Socket. v. Wray (1793), 4 Bro. C. C. 
483; Guise v. Small (1794), 1 Anst, 277; Whistler v. 
Newman (1798), 4 Ves. 129; Sperling v. Rochfort (1803), 

8 Ves. 164; Parkes v. White (1805), 11 Ves. 209 ; Richards 

v. Chambers (1805), 10 Ves. 580; Francis v. Wigzell 
ae ; é tae 258. Mentd. Pybus v. Smith (1791), 3 

ro. C. C. ‘ 


351a. Limitation to more restricted class in default 
of appointment.]|—Testator gave his widow 
K. full & complete control in the disposal of 


360. 


521a. 


521b. 


637a. 


the principal moneys of his estate, at such 
times & in such proportions as she might sec 
fit, whether by will or otherwise, for the 
benefit of his children or grandchildren ; but 
in the event of E.’s marriage or death, the 
trustees of the will were to divide the estate 
ratably amongst testator’s children share & 
share alike. I. executed a deed poll appoint- 
ing a portion to a child, a portion to a grand- 
child, & a further portion to trustees in trust 
for the child :—Held : all these appointments 
were valid executions of the power.— 
JOB v. JOB (1853), 2 W. R. 25. 

Add. Annotation :—Mentd. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 
Subsequent confirmation by codicil.]— 
(1) Testatrix in her will expressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
property to her husband, but at the date of 
the will no such power had been created. 
Subsequently, a power was created whereby 
she was given a power to appoint a life interest 
in certain trust funds to her husband, &, 
subsequently to the creation of such power, 
the testatrix made a codicil confirming her 
will in respect inter alia to the exercise of 
such power:—Held: there was a _ valid 
exercise of the power of appointment of such 
life interest in favour of her husband. 

(2) Subsequently to the date of the codicil 
another power was created, whereby the 
testatrix was given a power to appoint a life 
interest in other trust funds to her husband, 
but before her death she made no other will 
or codicil nor executed any other instrument 
whereby she exercised such other power :-— 
Held: there had been no valid appointment 
of such life interest in such other trust funds 
in favour of her husband.—Re Bowemr, 
BowEkr v. MERCER (1929), 141 L. T. 639. 

No subsequent exercise of power.|— 
Re BOWER, BOWER v. MERCER, No. 521a, ante. 


.J—GUINAN) v. NaisH (1845), 6 L. T. 
O. 8.18; 9 Jur. 703. 











PART III. SECT. 8. 
sd. Power to donee to pass corpus as well as income.J)—SHAW v. SHAW (1927), 59 N. S. R. 349.—CAN. 


748. Add. Annotutwn :——Consd. Re Chartres, Far- 
man v. Barrett, [1927] 1 Ch. 466. 


768. Add. Annotation :— Refd. Re Mathieson, 
[1927] 1 Ch. 288. 


Part V.—-Appointment Not 


Vol. XXXVIT.—Powers. Cases '748-—1105a. 


788. Add. Annotation :~—Refd. tc Bower Williams, 
He p. Trustee, [1927] 1 Ch. 441. 


in accordance with Terms 


of Power. 


830a. ——— Appointment to trustees of child’s 
marriage settlement —Share_ settled.|] —A 
daughter being entitled under the marriage 
settlement of her father & mother to such 
share & interest in land & money as the sur- 
viving mother should appoint, provided by 
her own marriage settlement that. all such 
share & interest to which she should become 
entitled, under her mother’s settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


marriage. Four years after the marriage 
the mother appointed a sum to be paid to 
the trustees of the daughter’s settlement, 
upon the uses therein expressed, in satis- 
faction of the daughter’s share & interest 
under the marriage settlement of the father 
& mother :—Held: this was substantially 
an appointment to the daughter, & valid.— 
LIMBERT v. GROTE (18382), 1 My. & K. 1; 
39 BE. R. 5813 sub nom. LAMBARD v. GROTE, 
21. J. Ch. 10. 


Part VI.---Excessive, Defective, and Fraudulent Appointments. 


872a. 





er em ee re 


Appointment on ‘*‘ protective 
trusts.’’]|—-Re BoULTon’s SETTLEMENT TRUST, 
STEWART v. BOULTON, No. 187a, ante. 


887. Add. Annotation :—Consd. Re Payne, Taylor 
v. Payne, [1927] 2 Ch. 1. 


Part VII].—Extinguishment 


1105a. Mutual wills—Wife expressly refraining 
from exercising power.|—-Where by her will 
the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, & confined 
the operation of her will to her own property, 
& there was nothing in the husband’s will, 
which either put the wife to her election or 


PART IV. sas 10, SUB-SECT. 2.— 


e (&). 


683 ii. .}—In execution of the 
powers reserved by a marriage settle- 
ment, a revocable appointment was 
made by deed whereby the appointors, 
husband & wife, directed the trustees 
to hold the net purchase-money already 
received & to be received in respect of 





of a sum amon 


contract of salo was subscquently 
rescinded on the purchaser paying a 
further sum of £20,000 :—Held: in 
the events which had happened, the 
principle that, where a person disposing 
different porsons acts 
on the assuinption that he is dealing 
with a fund of specific amount, & gives 
part of the fund to one or more persons 


891. Add. Citation :—subsequent proceedings, 2 
Bro. C. C. 344, L. CG. 

1051. Add. Annotution:—As ito (1) Refd. Re 
Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 264. 


1052. Add. Annotation :--Mentd. Jte Chardon, 
Johnston v. Davies, [1928] Ch. 464. 


and Suspension of Powers. 


put her in the position of seeking at the same 
tine to approbate & to reprobate its pro- 
visions :—-Held : she was in no way precluded 
from exercising her power of appointment by 
a subsequent will— Gray v. PERPETUAL 
TRUSTEE Co., [1928] A. C. 391; 97 lL. J. 
P. OC. 85; 139 L. T. 469; 44 T. L. R. 654, 
P.-C. 


Where not among objects of power.|- - 
MOUBRAY’S 'TRUSTERS vv. MoUBRAY, 
[1929] 8. C. (Ct. of Sess.) 254. SCOT 


PART VI. SECT. 1, SUB-SECT. 2.—A. 

li. -——.}—Where the exercise of a 
power, in so far as it purported to 
reduce the right of fee conferred on the 


a certain contract of sale upon trust, 
on the death of the survivor of the 
appointors, as to three several sums of 
£15,000 for each of three of their 
daughters, & as to £12,500 for their 
fourth daughter, & as to the “ re- 
mainder ’’ one moiety to each of their 
two sons. The contract of sale referred 
to was for a sum of £100,000, of which 
£20,000 had already been paid. Tho 


& the residue to another, if the fund 
falls short, all the gifts abate pro- 
portionately, would not apply, & the 
sons would get nothing under the gift 
of the ‘* remainder.’’—A’BECKETYr Uv. 
TRUSTEnS, ExEcuTORS & AGENCY Co. 
(1908), 5 C. L. R. 512.—AUS. 


PART V. SECT. 3. 
sa. Appointment to issuc of child-~- 
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objects of the power to_a life rent, was 
ultra vires & invalid :—Ifeld + as it was 
impossible to separate the valid from 
the invalid portions of the appoint- 
ment without dislocating the whole 
scheme of division contemplated by 
the truster, the whole exercise of the 
power fell to be disregarded.—MaAc- 
KENZIE’S TRUSTERS v. MACKENZIE, 
[1927] S. C. 424.—SCOT. 


Cases ]1135--1283a. ENGLISH AND Empire Digest SUPPLEMENT. 


Part 1X.--Powers in the Nature of Trusts. 


1135. Add. Citation :—on appeal, sub nom. WALTER 49332 DAVIE v. Woorrer (1711), 6 
ae alae eM Roel i Bro. Parl, Gas, 61; 2B. BR. 9203 oud nom. 
Add. Annotations :—Refd. Ite Sinclair’s Settle- Davy v. Hooper, 2 Vern. 665; 1 Eq. Cas. 
ment, Crump v. Leicester (1886), 56 L. T. 83. Abr. 336, pl. 6, H. L. 

Mentd. Christian v. Foster (1846), 2 Ph. 161. in ; 

4213. Add. Annotation:—Refd. Re Blackwell, Annotations :—Refd. Bellasis v. Uthwatt (17° 
Blackwell v. Blackwell, [1929] A. C. 318. 








7), West. temp. 
Hard. 273; Cholmondeley v. Meyrick (1758), 1 Eden, 77. 


TAA 


Vol. XXXVII.—Cases 12-—140. 


PRESS AND PRINTING. 


Part Il._-Printers and Publishers. 


12. Add. Annotation :—Mentd. lbominion Press v. Customs & Excise Minister, [1928] A. C. 340. 


Part I11.--Editors, Authors, and Journalists. 


36. Add. Annotation :—Refd. Tolley v. Fry J. S. | 42. Add. Annotation :—-Mentd. Messager v. British 


& Sons (1929), 46 T. L. R. 108. Broadcasting Co., [1927] 2 K. B. 543. 
40. Add. Annotation :—Refd. Messager v. British | 44. Add. Annotation :—Refd. Messager ». British 
Broadcasting Co. (1928), 97 I. J. K. B. 251. Broadcasting Co., [1927] 2 K. B. 5438, 


Part IV.—Newspapers. 


838. Add. Annolatiwn :—Refd. Cope v. Evans Sanitary, Water, & Gas Engineering Chronicle.] 

(1875), 30 L. T. 292. —Held: there was no such cluse resemblance 

90. Add. Annotation :—Refd. Sinanide v. La of title between these titles us would Justify 

Maison Sonne: (1928), 139 L. 'T. B65 ° the ct. in granting an injunction restraining 

ie Hag ai ks the publication of the latter journal.— 

102a. Plumber & Decorator, Gas & Sanitary DALE, REYNOLDS & Co. v. GENERAL NEWS- 
Engineering Journal—Plumbing & Decorating, PAPER Co. (1484), 1 T. L. R. 177, D.C. 


Part IX.-—Stationery Office. 


140. After this case add :— 
- -|— See, also, CopYRIGHT, Vol. XTTI., pp. 198, 199, Nos. 335-343.” 
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Tu 8: 1927), I. L. R. 6 Ran, 39. 
sa. Leability—- Ja general.) -- HAR PART Ill. SECT. 3. ~ IND.” ( ) \ Van 


Suny 4 ’ (hed . ° 
SwWARUP vt. MUHAMMAD Sukas (1928), sc. Duty to become acquainted with his 


TORA 


Cases 8a —34b. ENGLISH AND Empire Digest SUPPLEMENT. 


PRISONS. 
Part Il—Prison Officers. 


8a. ——— Detention after receipt of remission marks.|—-MorrRiss v. WINTER, No. 34b, post. 


Part Il1.—Prisoners. 


34a. Receipt of remission marks.]—Morniss v. | 34b. No legal right to discharge.]- emission 
WINTER, No. 34b, post. marks obtained by a prisoner do not give 
him any legal right to an earlier discharge, & 


such discharge, if granted, is an act of grace 
SUB-SECT. 2%.—ON EARNING REMISSION (Vol. & not a legal obligation.— Morriss v. WINTER 
XXXVIT.. P. or (1929), 45 T. 1. R. Ode 


eee ee A ee 














eer verre 


PART III. ‘SECT. 1, SUB-SECT. 1. hk. S. B.C. 1924, c. 91, 5. 33, Aannet Code Was BO sneved under sald section 

be invoked to support the A.-G.’s | after serving part of his sentence an 

sa. Irregular removal of prisoner— | removal from one gaol to another of | order for his release was made under 

Under Police d& Prsons Iegulation | w prisoner who has been connnitted for | habeas corpus. —R. v. TARCHUK, [1928] 

{el —-Iecleasc by = =habcas corpus.J— | an offence under the Criminal Code. | 3 W. W. a 577; 50 Can. Crim. Cas. 
Police & Prisons Regulation Act, ' Where a prisoner convicted under the | 423.—0A 


Vol. XXXVII.—-Cases 176—1302a. 


PRIZE LAW AND JURISDICTION. 
Part IIl.--Enemy Character. 


176. Add. Annotation :—Refd. Sassoon v. International Banking Corpn., [1927] A. CG. 711. 


Part VIl.—Contraband. 


780. Add. ee ka -—Refd. Foster v. Driscoll, | 866. Add. Annotation :—Ge nerally, Refd. Sassoon 
v. Attfield, Lindsay v. Driscoll, ae national Banking Corpn., [1927] A. ©. 
(1929) Hf K. B. 470. 71 


Part X.—Claims. 


1189a. .|—Tut Vrouw Hennierra (1803), 5 
Ch. Rob. 75,n.; 165 KE. R. 702. 
Annotation :— Apld. The Roland (1915), 84 L. J.P. 127. 





1177a. -]|—THE ANNA CHRISTIANA (1778), Hay 
& Marr. 161; 165 E. R. 37. 








Part Xl.——Procedure. 


1802a. -——- Ship formerly enemy property— | THE HOCKING, THE GENESEE (1917), 38 
Transfer of ownership.]—THE EN EAEEE, Lloyd, Pr. Cas. 74, P. C. 


ener mee: ne te a ee ee ce en tte NR ta SER 
o~ 


PART VI. SECT. 4, SUB-SECT. 6. 
I. Revsd., Stewart, 38, n 


PART VI. SECT. 7. 
n. Jievsd., Stewart, 38, n. 


PART V. SECT. 4, SUB-SECT. 3.—A. 


571 i. Liability for wrongful capture.) 
rae ZODIACK (1812), Stewart, 333.— 


PART VII. SECT. 6, SUB-SECT. 4. 
r. Revsd., Stewart, 122, n. 








TORT 


Cases 11— 268a. 


11. 


14. 


16. 


47. 


66. 


66a. 


84a. 


Annotations -—Mentd. Wild v. 
(1909), 78 L. J. 
109. 


90. 


105. 


114. 


127, 


132. 


137. 


PART III. SECT. 4, SUB-SECT. 1. 
aa. 


PART III. SECT. 4, SUB-SECT. 8. 
n. Jievsd., [1923] 8. C. R. 397. 


PART III. SECT. 5, SUB-SECT. 1. 
192 xiv. Mevsd., 31S. C. R. 61. 3 W.W. 
AN, 


ENGLISH AND Empire Digest SUPPLEMENT. 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 
Part |1.—Acts of State. 


Add. Annolation: --Consd. Musmann 


Engelke, [1928] 1 K. B. 90. 


Add. Annotations : 
mann, [1928] A. C. 433. Mentd. Dickinson v. 
Del Solar (1929), 45 'T. I. R. 637. 

After the cross-reference following this case 


add ‘‘ Status of person claiming diplomatic 
privilege.|- See CONSTITUTIONAL LAw, No. 


418a.”’ 
Add. Annotlaltton :—Refd. Ne Mason (10928), 
97 1. J. Ch. 321. 


To the cross-references following this case 
add ** Decrees of Russian Soviet Government 
~~-Effect of.|—See No. 13, anle; COMPANIKS, 
Nos. 8523, $524, 8$527a; CONSTITUTIONAT, 
LAW, No. 3887a; INSURANCH, 712a 


-——.]—The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt. against its own subjects in 


--Apld. Engelke v. Mus- ! 


respect of property situate in its own 
territory. 

In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet) Republic, 
which was recognised in 1924 by the British 
Government as the de jure Govt. of Jtussia. 
In 1928 the movables in question were sold 
in Russia by the Soviet Republic to defts., 
who brought them to England. In an 
action by pltf. to recover those movables or 
damages for their detention or conversion :-—— 
Held: the action failed, as the ct. could not 
inquire into the validity of the acts of ua 
foreign sovereign Power which had been 
recognised by the Govt. of this country. —— 
PALEY OLGA PRINCESS v. WEISZ, [1929] lL 


K. B. 718; 98 L. J. K. B. 465; 141 L. T. 
207; 45 T. L. R. 365; 73 Sol. Jo. 283, C. A. 


Part IIll.—Exercise of Statutory Powers, Duties, etc. 


Acquiescence in wrongful exercise—What 
amounts to.|—-Pltf. does not. acquiesce in the 
wrong-doing of a local authority by simply 
standing by & assuming that the local 
authority is acting within its statutory 
powers.—PiaGgorr v. MIppLiesrx CouNTY 
CouncIL, [1909] 1 Ch. 184; 77 T. J. Ch. 
813; 99 L. T. 662; 723. 2P. 461; 652 Sol. Jo. 
698; 6 L. G. KR. 1177. 


Woolwich Borough Council 
Ch. 633; Jolly v. Brown, [1914] 2 K. B. 


Add. Annotation :-—Consd. Dee Conservancy 
Loard v. McConnell, |1928] 2 K. B. 159. 
Add. Annotation :—-Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. ]. R. 4. 

Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 538. 

Add. Annotation :-—Consd. Manchester Corpn. 
v. Farnworth (1929), 46 T. LL. R. 85. 


Add. Annotation :— Refd. Manchester Corpn. 
v. Farnworth (1929), 46 'T. L. RR. 85. 


Add. Annotation :-—As to (3) Consd. 
chester Corpn. v. Farnworth (1929), 
T. L. R. 85. 


Man- 
46 


228 ii. —— 
Delete this case. apa ALITY UB. 
CAN, 


228 fii, —— 


R. 1 


PART III. SECT. 6, SUB-SECT. 1.—A, 


228 i. 
OF STATE FOR INDIA IN COUNCIL U. 
ago (1928), 1. 








Flooding.|--SECRETARY 228 iv. 


L. R. 51 All. 291.-— 








147. 
178. 
209. 


220. 


244. 


256. 


263a. 


.J}—Bumost RuRAL | 
STADNICK, [1928] 3 
L. R. 103 ; [1928] S. C. — 


In handling of wheai— 
Delivered under Wheat Harvest -Acts— 
Right of indorsee of certifica 
an owner of wheat who has delivered 


.--STEWART v. 
SPRINGFIELD & TacnE RURAL MUNICI- 
PALITIES, [1928] 4 D.L. R.593 5 ane] 
198; 37 Man. L. R. 4 


tes.}-—When 


Add. Annotation :-—Refd. St. Anne’s Well 


Brewery Co. v. Roberts (1928), 92 J. P. 180. 
Add. Annotation :-—Refd. Graigola Merthyr 


Co. v. Swansea Corpn., [1928] Ch. 235. 
Add. Annotatior:—As to (5) Consd. Dee 


Conservancy Board v. McConnell, [1928] 
2k. B. 159. 


Add. Annotation :—-Generally, Mentd. R. v. 
L. C. C., ix p. Swan & Edgar (1927) (1929), 
141 L. 'T. 590. 


Add. Annotation :—Generally, Refd. Harn- 
worth v. Manchester Corpn., [1929] 1 hk. B. 
533. 

Add. Annotation :—Consd. Manchester Corpn. 
v. Farnworth (1929), 46 T. Li. R. 85. 

Fumes from power station.]--—Pltf., 
who was a farmer, was the occupier of 
property in the neighbourhood of an 
electricity power station which had been 
erected by deft. corpn. under Parliamentary 
powers, & which emitted fumes heavily 
charged with sulphur & sulphur compounds so 
as to damage the property occupied by pitf. In 
an action for a nuisance :—Held: the Electric 
Lighting (Clauses) Act, 1899 (c. 19), did not 





it to the Govt. of South Australia 
under Wheat Harvest Acts, 1915-17, 
indorses & delivers the certificate for 
supplementary advances issued to him, 
there passes to the transferee, not only 
the right to receive the advances, but 
also the right of the owner to sue the 
ovt. for damages for negligence in the 
care & handling of the whcat so 
delivered for the year whereby the 
amount payable under the certificates 
is diminished.— ROBINSON v. STATE OF 
Pe AUSTRALIA, [1929] A. C. 469.— 


R. 304.— 


Vol. XXXVIII.— Public Authorities. 


Cases 263a-—-402a. 


Add. Annotations :—As to (1) Consd. Farn- 
worth v. Manchester Corpn., [1929] 1 K. B. 
Refd. Manchester Corpn. v. Farnworth 


Add, Annotation :—Apld. Farnworth v. Man- 
Add. Annotation :—Refd. Scammell v. Hurley, 
Add. Annotation :-—Refd. Clark v. Epsom 


Add. Annotation : --Refd. Scammell vr. Turley, 


expressly make defts. liable for a nuisance, 282. 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 5338. 
of their statutory powers plitf. was entitled (1929), 46 'T. L. R. 85. 
to an injunction & damages.— MANCHESTER 
CoRPN. v. FARNWORTH (1929), 93 J. P. Jo. 288. a . 
780; 46 T. L. R. 85; 73 Sol. Jo. 818; 27 chester Corpn., [1929] 1 K. 8. 533. 
G. I. 709, barry ; affirming, S. C. sub nom. 317. 
TARNWORTH v. MANCHESTER CORPN., [1929 PE c. B. 
1 K. B. 533, C. A. lee as lee renders 
268. Add. Annotation :—Consd. Farnworth v. : : ' 
Manchester Corpn., [1929] 1 K. B. 583. Kt. D. C., [1929] 1 Ch. 287. 
278. Add. Annotation :—Refd. Manchester Corpn. 330. 
”. Farnworth (1929), 46 T. lu. R. 85. [1929] 1 K. B. 419. 
Part IV.—-Exemptions from Liability. 
355. Add. Annotation :—Refd. A.-G. v. Goddard 401. Add. Annotation :--Folld. Morriss ». Winter 
(1929), 98 li. J. K. B. 748. (1929), 45 T. L. R. 648. 
387. Add. Citation: -138 1. T. 8. 402a. -—-- Detention after receipt of remission 
391. Add. Annotation :--Refd. Constantinesco ~. | marks. |—Monrriss  v. 


R. (1927), 11 Tax Cas. 730. 


PART III. SECT. 6, SUB-SECT. 2.—B. 


268 i. General rule. ]—SURATRE, BARA 
BAZAAR Co., LTD. v. MUNICIPAI CORPN. 
OF RANGOON (1927), TL LL. R. 5 Ran. 
722.—IND. 


283 i. Eaemption from liability— 
Obstruction ano highway.J— The Legis- 
lature of Ontario has not given the 
municipalities of the Province authority 
to permit telephone cos, to occupy the 
streets & highways with their poles & 
wires for a longer period, at one time, 
than five years. An agreement by a 
municipality to permit, by irrevocable 
licence, a telephone co. to ovcupy the 
streets With poles & wiresis uléra veres.-- 
CORBALL CORPN, t. TEMIBLAMING 'TELE- 
PHONE Co. (Ont.) (1919), 95. C. —. 62; 
47 1). I. WX. 301.— CAN. 


PART III. SECT. 7. 


296 xxiii. -— —./—McSoRLeiy 7. ST. 
JOTIN CORN. (1882), 6S. C. Lt. 5631.— 
CAN. 

296 xxiv. ——.]}—Where a munici- 
paltty. in obedience to an Act. of the 

egislature, appoints an officer to 
perform a public service in which the 
corpn. has no special interest, & from 
which it derives no special benefit 
in its corporate capacity, such ofhcer 
js not the servant or agent of the muni- 
cipality, &, therefore, it is not liable 
for his negligence in the performance 
of Ins duties —Mrap tv. MARQUIS 
RURAL MUNICIPALITY, [1928]2D) L. fh. 
524; [1928] 1 W. W. R. 756.—CAN. 





PART III. SECT. 9, SUB-SECT. 1. 


sa. Injunction—Claim to take more 
land than necessary.J—-Deft. corpn. 
issued to pltf. notice of its intontion to 
take the whole of her land for a certain 
public work, although it admitted that 
the arca was larger than that actually 
required for the contemplated work. 
It also refused pltf.’s application for a 
permit to build on the land, on the 
ground of its intention to take sumo 
for the work :~—/Jleld: granting an 
injunction restraining the corpn. from 
taking the whole of the land, it had 
no power under Public Works Act, 
1908, to take a larger arca than it 
actually required for the public work : 
& further it} was not legally justified 
in refusing the appln. for a permit to 
build on the ground of ita intention 
to take the land, & a writ of mandamus 
should issuc compelling it) to hear 
determine the appln.—QUINLAN 


WINTER (1929), 45 


T. 1. KR. 648. 


WELLINGTON Corrn., [1929] N. Z. 


L. lie 491.-- -N.Z. 


PART II. SECT. 9, SUB-SECT. 2. 


316 i. Whether gencral juriadiction of 
courts ousted.] ~Deft. corpn. erected a 
power-house, & pltf. claimed damages 
against the corpn. for the escape of 
grit & smoke from the power-bouse, 
& asked for an injunction to restrain 
the corpn. from using the power- 
house as it} wus being used : -- //eld - 
pitf. must be nonsuited, as lis only 
remedy must be determined in the 
manner provided by Pubhe Works 
Act, 1908.— O'BRIEN 0, WELLINGTON 
Ciry Corpn., [[928] N. ZL. Ro o21a, - 


PART IV. SECT. 3, SUB-SECT. 1.—-A. 


bi. —— Agreement made for 
ulternor purpose. |—QUEENSLAND INSUR- 
ANCE Co., Lp. v. SUBLACO MuUnNnicr- 
PALITY (1927), 30 W. A. Ti. I. 32. - 
AUS. 








oi. Secretary of State for India 
in Councel.j\—In order that a contract 
may be binding upon the Secretary of 
State for India in Counen, i must be 
made in strict conformity with the 
provisions laid down 1n the statutes 
roverning the matter.—KESSORAM, 
PoppaR & Co. &. SECRETARY OF STATE 
FOR INDIA (1926), I. L. R. 54 Cale, 
969.-- IND. 


© ii. —— Minister of Ayriculture.| - 
Qn the proper construction of Dred 
Fruits Act, 1924, in acquiring under 
that Act dried fruits on behalf of His 
Majesty, the Muuster of Agrcultie 
acts merely as the instrument of the 
Crown. The obhgatiaon to pay for 
the fruits is upon the Crown & not upon 
the Minister as such, &, therefore, is 
not subject to attachment by garnishee 
proceedings.—MILDURA CO-OPERATIVE 
Fruit Co., LTp. v. Noyvck, te NoYCH, 


Er p. MINISTER OF AGRICULTURE, 
11928) V. L. R. 390; (1928), Argus 


LL. R. 234.—AUS. 


344 i. Personal liability-—-Question 
of fact.J—Bocz ve. HUGONNARD (1899), 
4 Terr. L. BR. 69.—-CAN, 


sf. Indemnity Act, 1920 (c. 48)— 
Ieffect of.}—Indemnity Act, 1920, 
8. 1 (1), does not apply to actions to 
enforce the implement by Govt. 
Departments of their wartime con- 
tracts. The saving of actions in respect. 


». | of “rights under, or alleged breaches 
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of, contract” contained in sect. 1 (1) (b) 
applics to cases in which nehts under 
a contract have been interfered with, 
or wa contract has been directly 
breached, by the exercise of some 
prerogative power.—GREENOCK CoRrPN, 
e THe ADMIRALTY, [1928] S. C. 227.-- 
SCOT. 


PART IV. SECT. 3, SUB-SECT. 2.—A. 


366. ii. -] -A servant of the 
Crown as Liable for his own wrongful 
acts.- MoRnion or. BAarruetrr (1871), 
15 N. B. . (2 Pug.) 216. —CAN. 


373 xii. ——- Trespass by pathmaater. | 
—In trespass against ainunicipal corpn. 
for the act of ther pathmaster, in 

nusiug statute labour to be performed 

on certain Jand of pltf.. allezed by 
defts. to be an orginal allowanee for 
road, it appeared that the pathruaster 
ucted under an order written by the 
Clerk, by the darection of the eouncil 
while in session :—Held : sufherent to 
render the corpn. hable, & a bye-law 
wis not necebsary.- NBSVILLE vv. Ross 
TOWNSTIP Cokpn. (1872), 22 CG. Pp. 
487.—CAN. 





PART IV. SECT. 3, SUB-SECT. 2.— 
B. (a). 


378 xviii. --—.|—The Land Scettde- 
nent Board, ereated by Land Settle- 
meut & Development Act, RK. S. B.C. 
1924, ec. 128, is a department of the 
Govt., &, there being nothing in said 
Act or other statutes which gives it a 
right to sue or be sued, no auction hex 
aguinst it for acts done in its official 
capacity.—RATITENBURY v. LAND 
SETTLEMENT BOARD, [1928] 83 D. L. R. 
382; [1928] 2 W. W. R. 475,39 BLO. aR. 
5233 affd., (1929) 1 DPD. lL. a. 24e.— 
CAN 


PART IV. SECT. 8, SUB-SECT. 4.—B. 


t. Revaed., [1927] 1 D. L. R. 969; 
[1927] 8. C. R. 226. 


sg. Inspectors appointed under 
Nosious Weeds —_ALct.}—I nsapectors 
appointed by a municipality undor 
Noxious Weeds Act, 1924, c. 20, are 
not employees or ugents of the muni- 
cipality, but) are public officers per- 
forming public services for the benefit, 
not of the municipality in its corporate 
capacity, but of its inhabitants & those 
of the Province generallv.- -Miran », 
MARQUIS RURAL MUNICIPALITY, [1928] 
2p. L. a. 524, (1928) 1 WwW. Ww. RR. 756. 
—CAN. 


Oases 436a——854a. 


486a. ——— Failure to record appearance—Officer 
of court./—Fincu v. Risney (1593), cited 
Poph. 25; 78 TE. R. 1145. 

Annotation :—Mentd. Doe d. Hayne v. Redfern (1810), 

12 Haat, 96. 

483. Add. Annotation :-—Refd. I. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

541. Add. Annotation :-—Consd. Dee Conservancy 
Board ». McConnell, [1928] 2 K. B. 169. 

601. Add. Annotation :—Consd. More v. Weaver, 
[1928] 2 K. B. 520. 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


604. Add. Annotation :—Consd. More v. Weaver, 
[1928] 2 K. B. 520. 

686. In the third line of the existing paragraph 
read ‘* 1813 ”’ for ‘‘ 1913.”’ 

698. Add. Annotation :—Consd. Wisbech R. D. C. 
». Ward (1928), 138 L. T. 308. 

701. Add. Citations :—-(1928]2 K. B.1; 97 L. J. 
K.B. at p.59; 13881. T. 308; 26L. G. R. 10. 


708. Add. Annotation :—As to (2) Refd. Brown v. 
Dagenham U. D. C., [1929] 1 K. B. 737. 


Part V.—Interest or Bias of Judicial and Quasi-Judicial 
Bodies. 


719. 
». Workers’ Union, [1929] 1 Ch. 602. 


721. Add. Annotations : -— Refd. Maclean 


Add. Annotation :--—Generally, Refd. Maclean | 


Workers’ Union, [1929] 1 Ch. 602; RK. v. 


ILuntingdon Confirming Authority, Ea »p. 
George & Stamford Hotels, Ltd., [1929] 
1K. B. 698. 


Part VI. Statutory Protection Public Authorities 
Protection Act. 


Add. Annotation : - As to (1) Consd. Scammell 
v. Hurley, [1929] J K. B. 419. 


733. 


736. 
» Uv. Swansea Corpn. (1928), 138 L. T. 465. 
738a. S. 2. Moss v. SALFORD CORPN. (1908), 72 
J.P. Jo. 841. 


766. Add. Annotation :--Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


777a. Duty to prosecute.|—-Hecld: the duty to 
prosecute for an offence is not a ‘ public 
duty ’’ within Public Authorities Protection 
Act, 1893 (c. 61), 5. 1.—HaArTIN +. LONDON 
COUNTY CoUNCIL (1929), 141 L. T. 120; 93 
J.P. 160; 45 7T. L. R. 318; 27 L. G. R. 497. 
Add. Annotations :—Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419; Graigola Merthyr Co. 1. 
Swansea Corpn., [1929] A. C. 344. 


Add. Annotation :—Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 


Add. Annotations :-—Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. Mentd. The Harkaway, 
[1928] P. 199. 

Add. Annotation :~-Apld. Graigola Merthyr 
Co. 7. Swansea Corpn., [1928] Ch. 235. 


Substitute Citations.—-[1929] A. O. 344; 


784, 


795. 


800. 


803. 


804. 98 


PART IV. SECT. 4, SUB-SECT. 1. 
3 ii, ——~- -———-.]— Re O’OCONNOR ». 
LEMIEUX, [1927] 3 D. L. R. 831; 60 
O. L. R. at p 374.—OAN., 


PART VI. SECT. 2. 





ART IV. SECT. 4, - » 6.— 
P aa abe SECT. 6 739 iii. 


sh. Failure to return conwviction— 


Form of action.|--DRAKE 7. PRESTON 
(1873), 34 U. O. R. 257.—CAN. 


PART IV. PECL 4 erEeeecr: 2.— 
» (0). 


gi. —— Board of Public Utility 
Commissioners—Public Utilities tel, 


harbour '_ trustees 


8. 1 (b). 


Add. Annotation: Refd. Graigola Merthyr | 


1923 (c. 53), 8. 137 


ef STANTON 
& een 1D. L. R. 273; 
[1926] 3 W. W. R. 769; 22 Alta. L. R. 
387.—-CAN, 


The mere fact that bodies such as 


undertakings under Acts of Parlia- 
ment is not sufficient to entitle them, 
as successful defenders, 
as between agent & client under 
Authorities Protection Act, 1893 (c. 61), 
They must. base their motion 
upon such of the enactments regulating 


L. J. Ch. 233: 140 L. T. 505; 93.7. P. 121; 
45 T. L. R. 219; 73 Sol. Jo. 109; 27 .L. G. R. 
248, H. LL. 


Add. Annotation :-—Consd. 
Hurley, [1929] 1 K. B. 419, 


Add. Annotation :—-As to (1) Refd. Scammell 
”. Hurley, (1929] 1 K. B. 419. 


854a. —--—.]-—Where deft. appears to be acting 
as a member of a public body under statutory 
authority & pleads the six months’ limitation 
imposed by Public Authorities Vrotection 
Act, 18938 (c. 61), as the period within which 
an action must be brought in respect of his 
acts, pltf. can defeat that claim by proving, 
on sufficient evidence, that deft. was not 
really intending to act in pursuance of his 
statutory authority, but was using his pre- 
tended authority from some improper motive, 
such ag spite or for a purpose entirely out- 
side statutory justification. 

Where defts. are found purporting to 
execute a statute, the burden of proof is on 
pltf. to prove the existence of such a dis- 
honest motive & the absence of any honest 
desire to execute the statute, & such existence 
& absence should be found only on strong 
& cogent evidence.—-SCAMMELL G. & NEPHEW, 


839. Scammell _ v. 


854. 


their oonstitution & functions as are 
73; relevant to the question whether the 


action was “for an done in pur- 
suance, or execution, or intended 
execution of any Act of Parliament, 


or of any public duty or authority, or 
in ape of any alleged neglect or 


—— Harbour trustees. }— eine - the ered tener any, such 
u or autho .’—LIVING - 
administer their gsronra qs, Co., Lrp. v. CLypr 
NAVIGATION TRUSTEES, [1928] S. C. 

270.—8COT. 


to ex ee 

“Sin, «PART VI. SECT. 3, SUB-SECT. 2. 
fi. —— Neglivenre—Claim under 

Fatal Accidents <Act.|-—APPELBE 1. 


861. 


863. 


864. 


869. 


870. 


876. 


Vol. XXXVIM.—Public Authorities. 


Ip. v. Hurizy, [1929] 1 K. B. 419; 98 
L. J. K. B. 98; 140 L. T. 236; 93 J. P. 99; 
27 L. G, R. 53; sub nom. SCAMMELL G. & 
NEPHEW, LTp. v. ATTLEE, 45 T. L. R. 75; 73 
Sol. Jo. 12, C. A. 


Add. Annotation :—Refd. R.v. L. C. C., Ma p. 
Swan & Edgar (1927) (1929), 141 1. 'T. 590. 


Add. Annotation :--Apld. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


Add. Annotation :—Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


Add. Annotation :—Refd. Graigola Merthyr 
Co. ». Swansea Corpn., [1929] A. C. 344. 


Add. Annotation : —Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


Add. Annotation :—Refd. Scammell v. Wurley, 
[1929] 1 K. RB. 419. 


882a. ---—.] -Certivrari is not a “ proceeding ”’ 


within Public Authorities Protection Act, 
1893 (c. 61), s. 1.---R. v. LONDON CouNTY 
Councn,, Iya p. SWAN & EDGAR (1927), LYrp. 
(1929), 141 1. T. 500; 45 T. L. R. 512, 7). ©. 


884. 


885. 


886. 


887. 


888. 


981. 


953. 
955. 


966. 


Cases 854a—1057. 


Add. Annotation :—-Refd. R. v. L. C. C., Ba p. 
Swan & Edgar (1927) (1929), 141 I. I’. 590. 


Add. Annotation :—Refd. Rt. v. L. C. C., Bz p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 


Add. Annotation :—Refd. R. v. L. C. C., Ha p. 
Swan & Kdgar (1927) (1929), 141 1. T. 590. 


Add. Annotation :-—Refd. R.v. LC. C., Ha: p. 
Swan & lidgar (1927) (1929), 141 1. IT. 590. 


Add. Annotations :-—Refd. R.v. LL. ©. C.. Hap. 
Swan & Kdgar (1927) (1929), 141 L. T. 590. 
Mentd. Pickford 7. Quirke, Pickford v. I. WR. 
Comrs. (1927), 188 lL. T. 500; R. 7. St. 
Marylebone Income Tax Comrs., Warp. 
Schlesinger (1928), 1 Tax Cas. 716, 

Add. Annotation ; ~-Consd. Morriss 7. Winter 
(1929), 45 T. LL. R. 643. 


Add. Annotation :—Refd. Morriss v. Winter 
(1929), 445 T. dR. 645. 

Add. Annotations :— Consd. Graigola Mertdryr 
Co. v. Swansea Corpn., [1928] Ch. 235. Refd. 

Morriss v. Winter (1929), 45 TT. 1. R. 618. 

Add. Annotation :---Consd. Graigola Merthyr 
io. v. Swansea Corpn., fIG20] A. CL 344. 


ot ere rere 


Part VII].—Tenure and Compensation for Abolition of 
Office. 


10387. Add. Annotation ;: 


Apld. Stoke Newington 
Borough Council v. Richards (1929), 45 


T. L. ih. 650. 


1046. Add. Annotation :—Consd. Stoke Newington 


Borough 
T. L. R. 650. 
1047. 


Council v. Richards (1929), 45 


Add. Annotation :—-Consd. Kiddie v. Port 
of London Authority (1929), 93 J. P. 208. 


1048a. For loss of salary -Meaning of salary— 


Constabulary (Ireland) Act, 1922 (c. 55).] — 


eR, 














—n _—_ 


In above Act, by which compensation on the 
basis of salary is payable to the members of 
the disbanded Royal Irish Constabulary, the 
word ‘ salary’? means wages or pay, & does 
not include allowances, such as allowances 
for lodgmg, house-rent, & servant.-—HGAN 
v. A.-G. (1929), 46 TI. I. R. 41, C. A. 


1057. Add. Annolation :-- Consd. Stoke Newington 


Borough Council v. AD 


T. L. R. 650. 


Richards (1929), 








~ ns —_—. 


West CoRK BOARD OF HRALTH, [1929] 
J. nr. 107.— -IR. 


PART VI. SECT. 5, SUB-SECT. 1. 

sm. Admiralty proceedings in 
Exchequer Court of Canada—Act not 
applicable.|—SYDNEY, CAPE BRETON 
& MONTREAL 8.S. Co. v. MONTREAL 
HARBOUR Corks, (1913), 15 Exch. C. R 
1 , 20 D. L. R. 828.—CAN, 


PART VI. SECT. 5, SUB-SECT, 3. 


sp. Continuing trespass—Action nol 
barred by Towns Incorporation Act, 
1895 (c. 4).)}—ARCHIBALD v. TRURO 
CorPNn. (1900), 33 N. S. R. 401.—CAN. 


PART VI. SECT. 6, SUB-SECT. 1.—A. 


hi. Release of insurance company 
by corporation from liability for cactdent «l 
—QOn an appln. under The Town Act, 
1927, s. 566, for leave to bring an action 
against a town for injuries sustained, 
more than three months previously, 
owing to alleged defective wiring 
belonging to the town :—WHeld: the 
fact that the town had released an 
insurance co. from further liability 
with respect to the accident did not 

rejudice it in such @ manner as to lead 
he ct. to refuse to exercise its dis- 
cretion under said section to allow the 
action to bo brought.-—Re Rory & 
ESTEVAN Town, [1928] 4 D. L. R. 508; 
[1928] 2 W. W. R. 686.—CAN. 


PART VI. SECT. 6, SUB-SECT. 6. 
n (p. 133) i. ——— Where action in 





respect of want of repair caused by 
misfeasance.J|—-VRENTICE v, SAULT STE. 
Marik, [1927) 4 D. L. R. 800; 6) 
O. L. R. 246. revsd. 11928) 3 D. L. h. 
564; [1928] S. C. ht. 309.--CAN. 


6 (p. 184) i, — -~ -----. --McGrraor 
® R., §1929) 1D. L. RR. 181.—-CAN. 


© (p. 134) ff. As to injuries. ]— 
MILLS v. CITY OF LETHUBRIDGE (Alta.). 
(1927) 4 D. L. KR. 1019; 11927) 3 
W. W. R. 421. -CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 


h i. --— Notwithstanding con- 
tract for term certaen—-Contract ultra 
vires. }—- LARKINS VU. SUMMERSIDE, [1928] 
4D. L. f. 841.-—-CAN. 


k 1. Appuintment wnlil successor 
appointed—Appointment of successor— 
Right to salary in lieu of notice.J— 
BLAKELEY 0. CHARLESWOOD RURAL 
MUNICIPAMITY, |1928] 2 D. L. R. 657 ; 
[1928] 1 W. W. RB. 828; 37 Man. L. R. 
331.—CAN. 


li. —— Of weights &- measures.}— 
Held: (1) the office of inspector was 
a freehold public office tenable during 
life or good behaviour ; (2) an inspector 
was not Hable to dismissal at the 
pleasure of the Governor in Council 
as the holder of a public office under 
the Govt., but could only be removed 
from office by the justices in petty 
sessions for good cause, & after being 
called upon to show cause against his 
removal; (3) the acceptance of a 
salary did not, affect the tenure of his 
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! 
| 
| 
| 


office, or render him liable to dismissal 
by the Govt. as a public servant.— 
Kier p. Vvans (1909), 10S. R. N.S. W. 
1; 26 N.S. W. W.N. 389; 9C.L. RK. 
140.—AUS. 


st. Delegation of authority to depart- 
mental heads.j-- The raunicrpal counell 
of Sydney passed # resolution providing 
that the discharge or disrating or sus- 
peusion of any employee should be left 
in the hands of the heads of the respec- 
tive departments subjcet to appeal to 
the town clerk, whose decision was to 
be final. An employee who was sub- 
soquently dismissed by a departmental 
head brought an action against, the 
council for wrongful dismissal :— 
Iield: the council had power to 
delogate its authority to discharge 
employee.— BAYLY tv. SYDNEY MUNI- 
CIPFAL COUNCIL (1927), 288. i. N.S. W. 
149; 15 N.S. W. W. N. 40.—AUS. 


PART VIII. SECT. 2, SUB-SECT. 2. 

n. For “ WIuG v. COCHRANE ¥. A.-G., 
[1927] I. R. 285” read ‘‘ Wiaqa ». 
A.-G. OF JRISH IF'REK SvratTs, [1927] 


A. OC. 674; 96 L. J. P. C. 88; 137 
L. T. 460; 43 T. lL. R. 457.” 
See, further, DEPENDENCIES, Nos. 


714b, 7140. 


PART VIIl. SECT. 2, SUB-SECT. 8. 


sw. Caleulated on years of actual 
sermce-—d dditvon of years under county 
scheme. |—O'STLLLIVAN 0. LLAIMERICK 
C, C4, NAUGHTON v. LIMERICK C. C., 
[1928] 1. RK. 193.—IR. 


Cases 9—121a. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 
Part II!.—Control by Ministry of Health. 























9. Add. Annotation :—Refd. A.-G. v. Sunderland | action by a private person for a mandatory 
Corpn. (1929), 46 T. L. R. 10. injunction. The proper remedy is a com- 
20. Add. Annotation :—As to (1) Consd. Crediton plaint to the Minister of Health under sect. 
Gas Co. v. Crediton U. C., [1928] Ch. 447. | 299 of the Act.--CLARK v. Epsom Runat 
a { : é Nom, . 
23. Add. Annotation :—Refd. Clark v. Epsom he te oo ee ae i: Ae so roe 
R. D. C., [1929] 1 Ch. 287. ie ee ee ee 
Ae . le 3 de ° » O40. 

29a. ——— —— —— ——.]—The duty of a local 7 ; ‘. 
authority under 1875 Act, s. 15, to keep | 38. Add. Annotation: —Apld. Clark v. Epsom 

sewers in repair cannot be enforced by an R. D. C., [1929] 1 Ch. 287. 

Part V.—Bye-Laws. 

120. Add. Annotation :- -Refd. Bean v. Waxton | 121a. ——— -.]|— Pltfs., a firm of builders who 
RK. >. ©. (1928), 139 1. PL 320. had, as a Dew ate enterprise of their own, 
PART I. Vear’s Day.J—A county iaoneine et. 7 or deed for the delivery of wood, coal, 
sa. Power to acqure land—--For | issucd a bye-law that all leensed | merchandise or other commodity,” 
offices.) MAYVILLE LOCAL AbDMriNtin- | Pre mises within the district ineludiug | authorses 1t- to demand the foe from 
inns & hotels, cacept as regarded | every owner of a truck used for the 


TRATION & HEALTH BOARD ». GIRLINK 
travellers & lodgers therein, should be | dehvery of merchandise within tho 




















(1928), 40 N LL. R. 148.—S. AF. C 
close t NUS au New Laer Day, Ae treasseste ny even Oar ne owner 
X. when New Year’s Day fell on uw | 3s an outsider.-- NORTH VANCOUVER 
. PART II. SECT. 3. | Sunday, then on Monday, dan. 2. o KY. R. Sriswart & Co., [1928] 1 
c i. — Order for abatement of | Held > under this bye-law a Monday if rR. 586: 49 Can. Crim. Cas, 
nusance mate on report of —lUffect | fallme on Jan. 2 must be treated as 216: 39 B.C. Wt. 401. -CAN. 
of report of Department of Health.) &w Sunday, &. accordingly, that an ( ; 
LEATHER ?t. DOOLITTLE Co... L0p., | hotel-keeper who had suppled a eus- dd (p. 161) ii, —— Bye-law 
[1928] 2D... 8085 62.0. 1 Ro | tomer on such a Monday outwith the | “murug vehicles licensed by  toum 
162. CAN. ; : ge ir ar ; council to oblain additional county 
permutted week-day hours had not i Bea oe ed : 
areca: th elegans ae 3 icence.) —Scorvrisn Moron TRACTION 
infringed las eertifieate where the ‘er Lip. +. TAN fa 7 he 
PART V. SECT. 1. customer Was a bond fide traveller, who Cons * des) Be Na rage hire 
a (p. 156) 1. By Radway & | could tauwfally have been supplied on JuY SCOT N28] 6. C. (Cl. of Sess.) 
Alinierpal) Bourd— Does not validate | Sunday.—HENDERSON ve. Toss, | Eos] ‘ : 
anvalid ae ar iste ee S.C (J.) 74 —-SCOT. dd (p. 161) iii, -—— —— Bye-law 
fI927, 4 Do lL. RR. G45, GEO. L he. | : , . prohibiting use of vehicle in jzilney bus 
187 -—CAN. | t {p. ei e : te bukelis sek servrire without lieence—Jilney licences 
| produce less money than requorcd.) ; aol 
a (p.156)ii.— —-- — Leave toappeal | Tleld: the et. would not interfere.— | 0 longer resued.| --Re SHAWRKA, |1929) 
from Board—Qrounds for granting.) ~ | Re GitermRist & SuntIvan Corpn, | 1D-, 8. 32) 50 Can, Crim, Cas. 267 ; 
Ree Casa Loma, [102 Hey D.L. 1. 615; | (1879), 44 U. CG. RB. 588.-—CAN. 63 0. L. 2. 158."-CAN. 
61 O. IL, RR. 1 7 | . : 
a , 16h) oe bets Street _ dd (p. 161) iv. —— Bye-law prescrib- 
ee 156) 4. -——-.}— Ire © (p. ing parking areas for vehiclcs-—iWheth 
isi ean ores not yet aan }—A bye-law provided 9 parking areas heey tether 
a ee C ~ CaN CORPN. | tor the construction of side walks on a | Gve-law  requlateng traffic—Iaght to 
Es eee NS Dae street to be opened —#leld: as the | Charge for use of parking ety 


street shown on the plan was not yet | SOUTLLING v. MELBOURNE CITY, 





























PART V. SECT. 2, SUB-SECT. 1. w& might pever be a public street, the Vv. li. R. 302 ; [1928] Argus L. nN. 203. 

ooo (p. 157) i. -— Bye-law pro- | counell exceeded its authonty am AUS. 
hinting keeping of animals—Erceyt | passing the bye-law, wlich should h (p. 162) i. Bye-law restricting 
with consent of council -— Conditions | therefore be quashed; the discretion | the carryyny-on of restaurants.) — Re 
ander which consent geven nol set out.J— | of the ct. should not be exercised in | Byr-Law No. 804 oF MINNEDOSA 
MILLER ?% BRIGHTON Ciry, [1928] | favour of the bye-law.—Jie CHArPPOosS | Town, WoNnaG SING v. MINNEDOBA, 
V.L. R375; $1928) Argus L. R. 209. | & LA SALLE Town, [1928] 2D. L. R. | (1948) 3. W. W. RR. 181. --CAN, 
--AUS. 950; 62 0. L. RR. 140. --CAN. sz ‘ 

dddd ( 1) i. ——.}-- Ke Fox- o (p. 162) i. — ~ Power to sweep 
CROFT Age eR ae [1927] 4 D. L. kh. o (p. 161) it Bye-law | chimneys confined to chimney inspectors, | 
684; 61 0. L. R. 209: revsd. {1928] J authorising wemprovement of sircet - Rh. vr. JOHNSTON (1876), 38 U. C. R. 
D L. i. 849: 610.1 "ie. 453.—CAN Passed before land acquired.) —lRe 549.-- CAN. 

Re teen Da vee : Cnarrus & LA SALLE Town, [192] Regulati ree ke 

aa (p. 108) 1. -— - J-He | oop. LE. BR. 950; 62 0. L. R. 140.- rake guiation of botanic park-— 
Howarp & Toronto Corpn., Re | GAN. Bye-law prohibiting meetings unthout 
Swrer & Toronro Corpn., |1928] consent of governors—Valid.}—Fox ». 
IDL. R952; 61 O.L. R. 563.-—CAN, e (p. 161) iti, -——-- Bye-law | ALLCHURCH, [1926] S. A. 5. Re 384 ; 

regulating wndth of streets on laying- | affd. 40 C. L. R. 135.—-AUS. 


out building sites— Whether applicable 
to roads giving access to biiilding estate. | 
-—RoskE v. SYDENHAM LOCAL ADMINIA- 
TRATION & HEALTH BOARD (1928), 49 


sf. —— Licensing  taverns.j—Re 
Bropik & BOWMANVILLE OORPN., 
(1876), 38 U. C. R. 580.—CAN. 


PART V. SECT. 2, SUB-SECT. 2. 
64 iii, ——.] —Re DUNLOP & Town- 
SHIP OF Douro (1859), 18 U. C. RR. 

















227.—CAN. Bas N. L. It. 203. -S. AF. SE. ant Pieri increasing service 
ee (p. 160) i. ue-law creating da ( P “7 ; tar—Invalida.J—HARDY v. KDMONTON 

. p. 161) i. Fee vmposed enact ERs 

lien—HKor unpaid water rates—Ulitra on every truck delivering merchandise Tl ger : ae. 1D A ane R. 256; 


wmnres. arr v, SYDNEY aie 


[1927) 1 D. L. R. 486; 59 N. 
4.-——CAN. 

h (p. 161) i, --—~ --— ----—./—-RE 
BoYLAN & TORONTO Coren. (1887): 
15 O. R, 13.- -CAN. 

m (p. 161) i, - -  —--- —— New 


Whether applicable to trucks belonging 
to owner outside murictpality.|] —Muni- 
cipal Act. R. 8. C. 1924, c. 179, 
8. 290 (34), as enacted by 1925, ec. 35, 
s. 28, which ompowers @ numicipality 
to impose a licence fee on ** the owner 
or driver of every truck plying for hire 


TAT9D 


sh. —-— Bye-law regulating the hous- 
ing of motor trucks & apparatus used 
an truck cartage business—Construction.] 
-~-Re STRONACH, [1928] 3 D. lL. R. 216; 
49 Gan. Criin. Cas. 336; 61 0. I. R. 
636 .— CAN. 
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built a number of houses upon land situate 
within the jurisdiction of defts., had not 
complied with defts.’ bye-laws as to the 
drainage, with the result that differences 
arose between the parties. Subsequently, 
by agreement, defts. appointed a  sub- 
committee to settle all outstanding matters, 
& an agreement was arrived at between pltfs. 
& the sub-committee. One of the terms of 
that agreement was that pltfs.’ drainage 
scheme should remain, although it was con- 
trary to defts.’ bye-laws. Defts. haviny 
repudiated the agreement to which their 
sub-committee was a party, pltfs. brought an 
action claiming specific performance :— Held : 


Cases 121a—3s4l. 


as it had not been established that the build- 
ing of the houses by pltfs. was, or formed part 
of, a housing scheme to which Housing Act, 
1925 (c. 14), s. 99, applied, the verbal con- 
tract made by the sub-committee was not 
binding on defts., for the reason that defts. 
could not confer upon the sub-committee a 
power of entering into any such contract. 
Neither had the Minister power under sect. 99 
to relax the bye-laws in a private building 
scheme. WILLIAM BEAN & Sons, Lrp. 7. 
KRLAXTON RURAL Districr Counc, [1929] 
TR. B. 15035 98 1.0. KB. 20; 139 5. T. 
J20 3; 025. P. 121; 26 1. G. KR. 335, C. A. 


Part VI.—Legal Proceedings. 


—— Town Police Clauses Act, 1847 
(c. 89).1— A corpn. was convicted upon an 
information preferred on behalf of a Innited 
co. under sect. 47 of above Act, by one of 
its directors, for pee a motor omnibus 
to be used as a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the <Act :—J/eld: 
that P. Hf. Act, 1875, s. 253, takes the place 
of Town Police Clauses Act, 1847 (c. 89), 
s. 73, which cnabled ‘ any person” to 
recover penalties for offences against that 


139. 


Act, & therefore except in the case of mforma- 
tion by a party agyrieved or the local 
authority for the district, the consent of the 
A.-G. is now a condition precedent to pro- 
ceedings for the recovery of penalties under 
the Town Police Clauses Act, 1817 (ce. 89). 
SHEFFTELD COoRPN. v7. KITSON, [1929] 2 K. BH. 
3423; 98 I. J. KW. B. 5613 93 0.72. 13535 465 
T. LL. RR. 5153; 73 Sol. Jo. 38455 27 L. G. RK. 
has, D.C. 

Add. Annotation : 
Kitson, [1929] 2 Ik. B. 


N.F. Sheffield Corpn. ce. 


ove 
Oo. 


Part Vil. —Particular Provisions. 


Add. Annotation : —Retd. Re Whitaker, Rooke | 333a. Relaxation of bye-law—Under Housing Act, 


199. 
v. Whitaker, [1929] 1 Ch. 662. 

200. Add. Annotation: - Refd. ke Whitaker, Rooke 
v. Whitaker, [1929] 1 Ch. 662. 

286. Add. Annotation :—As to (3) Apld. Bean vr. 
Maxton R. D.C. (1928), 139 L. TP. 820. 

308. Add. Annotation : 


Apld. Bean v. 
R. D.C. (1928), 139 L. DT. 320. 


339. 


KFlaxton 344. 


1925 (c. 14), s. 99.J—WILLIAM BEAN & NSoNs, 
Lrp. v. FLAXTON RURAL DISTRICT COUNCIL, 
No. L2Ja, ale. 

Add. Annotation :—-- Generally, Refd. Graigola 
Merthyr Co. 7. Swansea Corpn., [1928] Ch. 
325. 

Add. Annotation: Mentd. Graigola Merthyr 
Co. v. Swansea Corpn., [L929] A. OC. 344. 


PART V. SECT. 4. 


Li. ——— Attorney-General. |—Where 
the law resulting from the excrcise of 
a statutory power to make a bye-law 
operates for the general advantage 
of the pubhe at large, none but the 
A.-G. muy suo in respect of its breach. 
-—A.-G. & LUMLEY v. T. S. GILL & SON 
Pery,, Lrp., [1927] V. L. R. 22; [1927] 
Argus L. KR. 223.—AUS. 


PART VI. SECT. 2. 


sk. Keeping marine store without 
licence—In whose name action lhes.]-— 
Haurax Crry v. O’CoNNoR (1882), 
15 N.S. BR. (3 R. & G.) 190.—CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

sl. Powers of arbitrator — Assess- 
ment of compensation —Where corpora- 
tion had no power to expropriate 
claimant’s land.|—He ST. MICHAEL’S 
ConLEGrR & TORONTO CORPN., (1928] 
83D. L. R. 710; 62 0. L. R. 410.—CAN, 


PART VII. SECT. 2, SUB-SECT. 1. 

k i. Requiring licence—Valid. |— 
WROBLEWSE!I v. MOLAREN (1927), 29 
WwW. A. L. R. 24.—AUS. 


PART VII. SECT. 5, SUB-SECT. 2.—0. 
sn. ‘* Addition”’ to building—What 
J.8. 





amounts to-~ Not new gambrel roof in 
liew of old pitch roof.;—DANBY 
VILLAGE OF WAKAW & Kraus (Saph.), 
(1927) 3 W. W. R. 107.—CAN. 


PART VII. SECT. 5, SUB-SECT. 4. A. 


so. What is public building -— Cluh 
premises used for dances —Laability 
of club” seerctary.J—Listen vo. TWUM- 
PHRIES, [1928j) V. L. KR. 10635 [1928] 
Argus L. It. 27.— AUS. 


PART VII. SECT. 5, SUB-SECT. 4.—B. 


sp. Who ure owncers—Counly courl 
house.J}—-l. v. TYRONE County JJ., 
[19238] N. I. 103.—IR. 


PART VII. peer A eect 9.— 
- (a). 
sq. Byc-law providing for jormation 
of residential arca—Permilting erection 
of shops in specified strects.J—BARNES 
». COBURG Urry, 11928] V. L. BR. 334 ; 
{1928] Argus L. R. 197.--AUS. 


PART VII. SECT. 5, SUB-SECT. 9.—C. 


329 i. Continuing offence—Itrection 
of building without approval of plans— 
No notice of disapproval served by 
council.)|—Held ; the contravention of 
the bye-laws was a continuing offence. 


TA72 


| —PORTSTEWART 


' of 


URBAN DISTRICT 
ie v. HAMILL, [1927] N. I. 191.— 


PART VII. SECT. 6, SUB-SECT. 1.-—B. 

352 ii. -— - mployer—EKovulence 
of contract for medial d& surgical care 
employees. |}—QUEEN VICTORIA 
MEMORIAL LOSPITAL v. Booty, LTp., 
{1927} 4 D. L. R. 1016; 61 0. L. RK. 
293.—CAN. 

352 iii. ——— Puticent admitted as 
resident of cify—But hearing legal 
settlement clscwherc.J)—On the certificato 
of her physician that she was uv resident 
of the City of Sydney, G. was adtuitted 
to the Sydney hospital us a paticnt, 
fortreatment. It was discovered some 
time later that G had a legal settlement 
at Gluce Bay, & she was removed there 
& accepted. Tn the meautime there 
was due to the Sydney hospital the 
sum of $191.5 for hospital services, 
Including drugs & inedicines. The 
amount duc was admitted :—feld : 
the City of Sydney, paying the claim 
of the hospital, was entitled to 
indemnity against deft., & judgment 
should be entered in favour of pltf, 
for tho amount claimed with coste.— 
SypNEY Crry v. GLack Bay TOWN 
1928} 1 D. L. R. 729; 59 N.S. R. 
448.— CAN. 

68 








Cases 356-—549. 


502b. —- -- 


356. Add. Annotation :---Consd. Brown v. Vayen- | 


hain U. D. C., [1929] 1 K. B. 737. 


386. Add. Cilation : —|1928] 1 K. B. 65, D. C. 
502a. —--— -—-— From owner—-Who ts owner.|-~ 


A solr., acting for the administratrix of a 
deceased person’s estate, employed a builder 
to collect the rents of three working-class 
houses, & to pay the proceeds over to him. 
The local authority having executed works 
under Housing, Town Planning, ete. Act, 
TOLD (c. 35), 6. 88 (see, now, Housing Act. 
1925 (c. 14), 8. 3), sought to recover the 
expenses from the solr. as “ owner”? within 
sect. $8 :- Held: he was the owner, {hough 
he was not the person who received the rent 
directly from the tenants, as there might 
be more than one owner, & every one receiving 
the rent. as rent, in succession became the 
“owner.” Watrrs ¢. BATrERSEA CORPN., 
ji929, 2 KL BRB. 655 98 LL. J. WK. B. 278 5) 140 
J.T. 6943 08 9. P. 1873 45 RT. 1. R. 224; 
73 Sol. do. 1453; 27 I. G. R. 307, C. A. 
Statutory charge--Incidence of 
charge.|— The charge created by [Housing 
Act, 1926 (c. 14), 5. 3, is not a charge on the 
interests of the rack-rent owner only, but. is 
a charge upon the entirety of the imterests 
in the premises. PADDINGTON Boroucu 
CouNCTL 9. KINUCANE, [1928] Ch. 567; 07 
LJ. Ch. 2193 130 TL. M8683 92 3. PL. 68 ; 
26 1. G. KR. 288. 


Annotation :—Folld. Bristol Corpn. v. Virgin, [1928] 28 K. B. 
622. 


B0OG,. <2. doses 28s 4] 


- -The charge given 
to a local authority in respect of repairs Dy 
Llousing Act, 1925 (c. ld), s. 3. 1s a charge on 
the whole of the proprietary interests mm the 
premises, & ranks in priority to a fee farm 
rent already issuing out) of the premises. - 
BiasroLn Corpn. oe. VinGin, [1928] 2 KK. OB. 
G22; 97 1. J. K. B. 522; 139 L. T. 3875; 
925. P.145; 14° 1. R. 5463 26 1. G. RR. 
43. 0. ©. 


506a. Improvement scheme --Validity----Particulars 


of proposed development must be shown.]- -- 
An improvement scheme purporting to he 
made under the provisions of Housing Act, 
1925 (c. 14). after providing for the acquisi- 
dion & clearing of an unhealthy area, proceeded 
do empower the local authority to sell, lease 
or otherwise dispose of, as they thought fit, 


5O06b. --- 


ENGLISH AND Empire Diuest SUPPLEMENT. 


the cleared area or to appropriate or use it 
for any purpose approved by the Minister 
of Health. The scheme further provided that 
if the Minister so required, the local authority 
should provide a number of dwellings, not 
exceeding 72, suitable for accommodation 
of persons of the working classes, on a site 
cither within or without the area, according 
to a scheme to be approved by the Minister. 
The scheme had been presented to the 
Minister with a petition for its confirmation : 
Held: in order to be a valid improvement 
scheme within Part IT. of the Act, a scheme 
must, besides providing for the acquisition 
& clearance of an area, contain particulars of 
{he proposed development of the area, & not 
confer on the local authority an unrestricted 
power to sell or Jease the cleared area.- 
R. ov. Minister OF OWEAuLTH, Lae p. DAVIs, 
[1929] 1K. B. 619; 98 L. J. K. B. 686; 141 
IT. 65 O85. P. 49; 46 T. b. R845: 27 
lL. G. R. O77, CO. A. 
— Power of local authority to sell 


or lease cleared area.|—R. v. MINISTER OF 
HUuaALTH, bap. DAviIs, No. 506a, arte. 


509a. Subsidy --Amount—Houses completed after 


509b. 


518. 


533. 


549. 


passing of Housing (Financial Provisions Act, 
1924 (c. 35).|—StTLIN (JOHN Gi.) & Co., Limp. 
yh SMRLING COUNTY COUNCIL HKASTERN 
Dispricr COMMITEE (1927), 91 J. P. 205; 
26 L. G. RR. 51, D1. |. 


---- Agreement waiving compliance with 
bye-law -Whether authorised under Housing 
Act, 1925 (c. 14), s. 99.] —WiLLIAM BEAN « 
Sons, Lrp. vo. FLAXTON RURAL Disrricr 
CounciL, No. 21a, ante. 


Add. Annotation :— As to (2) Refd. Brown pv. 
Dagenham U. 1. C., [1929] 1 1. B. 737. 

fdd. Cilationa: - sub nom R. ov. WaAanrn- 
INGTON OVERSEERS, 22 L. T. O. S. 304 ; 
Is J. P. 6473 sub nom. hap. WARBLINGTON 
OviEnsSEERS, 18 Jur. 404. 

Add. Citation :—sub nom. Reo». DEVERELL, 
241.3.M.C.12). 

Add. Annotations :-—Refd. R. uv. Kingswinford 
Overseers (1854), 2 I. & B. 688 5) Backhouse 
e. Bishopwearmouth (1861), 7 Jur. N.S. 338. 


Add. Annotation :—Consd. Woolliscroft o. 
Stoke-on-Trent Corpn. (1928), 92 J. DP. 150. 


352 iv. -—— Charge on patient's land 
- -Gives no charge on land of husband 
for treatment of wunfe.j—Re aannd 
Trrnks Acr, Fe MoCRANRY RURAL 
MUNICIPALITY CAVEAT, [1922] 2 
W.W. R. 898; 66D. L. RK. 819.—CAN. 

352 v. -—-- ——-- No nrecedence over 
prior mortgage.| —- MANUFACTURERS 
Lirk INSURANCE CO wv. FLOWERY 
PLAINS (No. 33), [1924] 1 D. L. 1. 66; 
2() Alta. ta. KR. 100; (1923) 3 W. WLR. 
1361.—-CAN. 

ki. - - Yo pay doctor—Called in 
by matron to treat emergency case.) - - 
Where an indigent resident of a rural 
municipality was admitted to a 
hospital, as an emcrgeney case, & the 
matron of the hospital called in a doctor 
on the rotu to treat the case, held that, 
under Rural Municipality Act, 1.8. &. 
1920, c. 89, he was entitled to recover 
from the rural municipalitv his reason- 
uble charges for necessary services 
rendered the patient.-- GCoLts rv. Waw- 
KEN RuraAL MUNICIPALITY, [1928] 3 
W.W.R. 532. CAN. 


PART VII. SECT. 6, SUB-SECT. 2.—C. 
sr. Liability of municipality to pay 


nurses—d: those furnishing nececssiics 
at requeal of health officer.)\— CAMERON 
v. DAUPHIN (1904), 14 Man. L. BR. 573 ; 
24 C. L. ‘I’. 99.—CAN. 


PART VII. SECT. 10. 


st. Dangerous slope adjoining strect 
Liabilaty of oumer to pay cost of fencing 
Erected by local authority. J—BUCKTK 
MAGISTRATES 0. SEAFIELD’s DOWAGER 
CouNTESS TROSTERS, [1928] 8. O. 
(Ct. of Sess.) 525.---SCOT. 


PART VII. SECT. 11, SUB-SECT. 4. -—C. 


sw. Town Planning & Development 
Act, 1920) Whether applicable to sub- 
diurision into farming areas—Private 
roads marked on plan.) A piece of land, 
comprising about 11,000 acres, situated 
in a farming district, & within the 
boundaries of a district. council ares, 
was’ subdivided Dy the owner inte 
twelve lots. A plan was deposited 
in the Lands ‘Mtles Kegistration Office, 
& showed certain private reads which 
were inarked ‘“ private roads to be 
vested in” the owner:—Held;: the 


fee-simple of these roads did not vest, 
by virtue of Town Planning & Develop- 
ment Act, 1920, in the district council. 
—LOXTON DISTRICT COUNCIL &. BRUCE, 
11927] S. A. S. R. 463.—AUS. 


PART VII. SECT. 12, SUB-SECT. 1. 


1i. -—— Injury to employce—Whether 
acgagence must bc proved. |—Pltf. while 
working for deft. 1m clearing brush 
from the latter’s farm was injured by 
an explosive whicb deft. had brought 
on to the land for use in the clearing 
of it, & which pltf. by pure chance 
struck with an axe:—lHeld:  piltf. 
must prove negligence.- -PLETRZAK 2. 
ROCHELEAY, [1928] 2 1. L. R.46; [1928] 
nan W. R.428; 23 Alta. Ll. IR. 337.— 


PART VII. SECT. 12, SUB-SECT. 2.—B 


§29 i. Petroleum for light vehicles—- 
Locomotives on Highways Act, 1896, 
ce, 36, 8. 5—.1pplication to Scotland of 
regulations made by Home Secretary.) -~-- 
GALLOWAY v. ANDERSON, [1928] 8. C. 
(J.) 70.—SCOT. 


556a. Registration Removal 


Vol. XXXVIII.—Public Health. Cases 556a --607. 


from __ register - 
Grounds for.| —Pltfs. were the owners of 
premises which had been used for a long 
period prior tou Mar. 1924, as a slaughter- 
house in connection with their business as 
meat salesmen, & werc a registered slaughter- 
house within Towns Improvement Clauses 
Act, 1847 (c. 34), 5s. 126. By a resolution 
passed by the City Council on July 22, 1926, 
pltfs.’ slaughter-house was removed from the 
register upon the ground that no slaughtering 
had been done on the premises between 


607. 


Mar. 1924, & July, 1926: —Meld: upon the 
evidence, these premises had throughout the 
pa in question been continuously occupied 
y pitfs. as a slaughter-house & used as such. 
The local authority were therefore not. entitled 
under sect. 126 to remove the name from the 
register, even although there had been a 
breach of the regulations on the part of pltis. 
-—WOOLLISCROFT v. STOKE-ON-TRENT COLRPN, 
(1928), 92 J.P. 150; 26 L. G. R. 522, C. A. 
Add. Annotation :-—Refd. Grant ». Derwent, 


—_— —— sd 


PART VII. SECT. 14, SUB-SECT. 4. 
hi. - - -——— Negligence. |— 
Forrest ov = M&mrTROPOLITAN MEAT 
INDUSTRY Bp. (1928), 28S. RN. S. W. 
621; 45N S.W.W.N.198. AUS. 

h ii. —— Bye-lkae depriving 
owners of animals slaughtered of portion 
of offal -Whether reasonahle.|— A. byo- 
law, made by a controlling authority 
of an abbatoir, in pursuance of 
Slaughtering & Inspection Aot, 1908, 








8.18, & seet. 3 of the Amendment Act, 
1910, ip intra vires & reasonable not- 
withstanding that its operation deprives 
the owners of aulmals sluughtered of 
& proportion of the offal & eects a 
conliscation of same — SMITH © BLEN- 
HEIM BOROUGH CouNcLL, [1928] N, Z. 
L. Tt. 536. -N.Z 


PART VII. SECT. 20, SUB-SECT. 1. —A. 
sx. Depositiuy refuse so as to be 


11929] 1 Ch. 390. 


| 
| 
| 


neuesanee.|  LTealth Act, E919, 8. 32 (2), 
makes i umawfw fora private eitizen, 
as Well as tor a municipal counei, to 
deposit refuse or rubbish mo any place 
where it nav be qanuisancee A deposit 
contributing fo a continuing Wugsanec 
held sufficient to support a conviction 
under the section, —PAIINTER v. O'CON- 
NOL, (I9Z8) Ve. Lb. RR. 2593 Liye 
Argus L. R. 159.--- AUS. 


Cases 3la—316. 


136. Add. Annotation: 


197a. - 
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RAILWAYS AND CANALS. 


Part |.—Railway Companies Generally. 


3fa. —-— ———.]—-EHDINBURGH, PERTH & DUNDEE Ry. Co. v. PHILIP, No. 855, post. 


Part I1.--Construction and Repair of Railways. 


:—Refd. Farnworth v. Man- 
224. 


Consd. Manchester Cerpn. 
C. & Denton U. C., [1928] 


Idd. Annotation 
chester Corpn. (1929), 98 L. J. K. B. 


ve. Audenshaw UU. 
Ch. 768, 

-- —-—,|—-A railway co. agreed with a 
landowner, through whose estate the railway 
would pass, to construct. & maintain a siding 
connected with their railway at B., together 
with 


all necessary approaches thereto for | 


decreeing the co. to maintain them when 
made; (2) the agreement did not bind the 
co. to erect sheds, or to keep one of their 
servants in attendance at the siding, but it 
obliged them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading & unloading of goods ; 


(3) “ necessary approaches ’”’ meant ‘‘ proper 
approaches.” -LYTTON », GREAT NORTILERN 


Ry. Co. (1856), 2 K. & J. 394; 271. T. 0.8. 
42; 2Jur. N.S. 436; 4 W.R. 441; 69 1. KR. 
836, 


public use, & for the 
of goods: - Held: 


stract 


reception & delivery 
(1) specific performance 
could be decreed of the agreement to con- 
the siding & approaches, without: 


265. 
Ch. 763. 


Add. Annotation :—Refd. Manchester 
v. Audenshaw U. 


jurpn. 


CG. & Denton U. C., [1928] 


Part IIl.-- -Equipment and Working of Railways. 


316. Add. Annotation :—As to (1) Refd. Bournemouth-Swanage Motor Road & Ferry Co. v 


PART I. SECT. 4, SUB-SECT. 1. 


sb. Power of federal railway to sell 
Ws assels-—Necessity for sanction of 
Governor-General tn Council.) - OTTAWA 
VALLEY Ry, Co. o CunrraL Ky. Co., 
Lrp. (1926), Q. 1.42 K. B. 284.—CAN. 


sc. Power to carry on business 
reasonably inemdental to operation of 
rauway = Sale of sourenirs,  phota- 
graphs & refreshments.|-—-QUKEN Vic- 
YORTA NIAGARA FAIA PARK ret 
®. INTERNATIONAL Ry. Co., [1928] 4 
).L. R. 755; 65 0. L. RR. 19.— CAN. 


PART I. SECT. 4, SUB-SECT. 3. 

n (p. 253) 1.0 - - —--- --- None 
to Supreme Court of Canada.) -CEDAR 
Raprips Mra. & PowEr Co. v. LACOSTE, 
[1927] 2). L. It. 83.—CAN. 

od. Feight to alienate lands taken J— 
PRATT v. GRAND TRUNK Ry. Co. (1884), 
SO. R. 499» -CAN. 


«Acquisition from tenant for life.|—- 
MIDLAND Ri. OF CANADA tv. YOUNG 
(189%), 22 8. C. R. 190.- -CAN, 


PART I. SECT. 4, SUB-SECT. 6. 


p (p. 254) i. —— IWhen demurrage 
iiaroralie. }—J. BROWNLEE & Co. 2, 
CANADIAN NATIONAL lee (1926), 32 
Can. Ky. Cas. 201.--CA 


Harvey & Sons, [1929] 1 Ch. 686. 


p (p. 254) ii. --—-——-, J——-CON- 
SOLIDATED RENDERING Co. v. CANA- 
DIAN NATIONAL Rys, (1926), 32 Can. 
Ky. Cas. 294.—CAN. 

uu i. --— Application of stop-off 
charge.) —DOMINION MILLERS’ ASSOCN, 
v. CANADIAN NATIONAL & CANADIAN 
Paciric Ry. Cos, (1925), 33 Can. Ry. 
Cas. 6.—CAN. 

uu ii. Dressing in transit—A pplication 
of stop-off.|—NEILSON MAGANN LUMBER 
Co. v. CANADIAN Pacivic Ry. Co. 
(1926), 32 Can, Ky. Cas. 286.—CAN, 

oo (p. 256) i. ——.J—CANADIAN 
LUMBERMEN’S ASSOON. v. CANADIAN 
NATIONAL & CANADIAN PaAci¥ic Ry. 
Cos. (1927), 33 Can. Ry. Cas. 1.—CAN. 


es 


PART II. SECT. 3, SUB-SECT. 1.—C, 


f i. ———.]}—-WINDSOR CORPN. 2. 
CANADIAN Paciric Ry. Co. (WYAN- 
DOTTE STREET BRIDGE CASE) (1926), 
32 Can. Ry. Cas. 26.—CAN. 

sf. Liability to reconstruct private 
bridge as highway bridge.J—LEDUO v, 
CANADIAN PaciFic Ry. Co. (1927), 
33 Can. Ry. Cas. 24.—CAN. 


PART II. SECT. 3, SUB-SECT. 2. 
ag. Claim for damage—Three months’ 


notice of claim.j—Re Sy. ANDREW'S 
CHURCH TRUSTEES & GREAT WESTERN 
iy. Co. (1862), 12 C. B. 399.—CAN. 


PART Il. SECT. 6, SUB-SECT. 4. — 
B. (b). 


aa. Teevsd., 31 8. C. KR. 155. 
PART II. ami 6, ere 4,-- 
. (a). 


215 xiv. —--— -—— —-—.]-—-J AMES 1. 
GRAND TRUNK Ky. Co. (1900), 31 
O. Jt. 672.—-CAN. 


PART II. SECT. 8. 


——.]}~—ht. ». Soir (1878), 43 
U. Po "R. 369. —CAN. 


sh. mig foe down of railway in public 
strect — Necessity for consent — Who 
proper authority.) —-PoRT ADELAIDE 
Ciry CORPN. v, SOUTH AUSTRALIAN 
Rin Comrs., [1927] 8S. A. S. R. 197.— 
AUS. 


PART III. SECT. 9. 


sk. ‘‘ Policemen travelling on His 
Majesty’s scrvwe ”—Whether Provincial 
policemen included.|J+R. v. CANADIAN 
Paciric Ry. ee A CANADIAN NATIONAL 


Ry., [1928] 2 D. L. R. 386: [1928] 
1 W. W. TL 7B5e 34 C. tee Cas. 292 : 
23 Alta. L. R. 401.—CA 


Vol. XXXVII.— Railways and Canals. 


Cases 361—-598a. 


Part IV.—Level Crossings. 


361. Add. 


106. 


Annotations : — Distd. 
Mexicana De Petroleo ‘“‘ El Aguila ” v. Essex 
Transport & Trading Co. (1929), 141 L. 7. 
Consd. Hargrove v. Burn (1929), 46 


Compania 


T. L. R. 59. 
45 T. L. R. 569; Cooper v, Swadling (1929), 
46 'T. 1. R. 73. 


Refd. Service v. Sundell (1929), 


Part V.—-Arrangements between Railway Companies. 


3871. Add. Annotation :—As to (1) Distd. Crediton 
Gas Co. v, Crediton U. 1D. C., [1928] Ch. 447. 


| 475, Add. Annotation :——As to (1) Consd. A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291, 


Part VI.——Relations between Railway Companies and the 


554, Add. Annotation :—Refd. Manchester Corpn. 
ve Farnworth (1929), 46 T. L. R. 865. 


Refd. Manchester Corpn. 
». FKarnworth (1929), 46 T. L. R. 85. 


557. Add. Annotation : 





Public. 


558. Add. Annotation 
v. Farnworth (1929), 46 T. i. Re. 85. 


564. Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 TR. Le hk 


:—Consd. Manchester Corpn. 


Sh. 


Part VIIl.—Railway Companies and their Servants. 


598a. Injury to ganger---Duty to provide look-out 

man—Prevention of Accidents Rules, 1902, 
The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way, 
& took with him a member of his gang to 





r. 9.] 


PART IV. SECT. 1. 


sj. latent of duty— Effect of Railway 
Aet, TDW (e. 68).] —COLEBOURNE v. 
Harrov (Ont.), [1927] 1 D. L. RR. 116; 
32 Can. Ry. Cus. 208 —CAN, 

324 i. - —.)—ScotTr v. WINNIPEG 
ELECTRIC Co., [1927] 2 D. L. R. 686; 
(1927) 1 W. W. RR. 7393 32 Cun. Ry. 
Cas. 397; 36 Man. L. R. 357; affd. 
[1928] 2p). LR. 42035 TI928) SCR 
023 $4. Ry. Cas. 260.—CAN., 

324 ii. Power to remove planks - 
From farm crossing.|—MACDONALD tv. 
CANADIAN Paciric Ry. Co. (Que.) 
(1927), 33 Can. Ry. Cas. 60.—CAN. 

m i. —— Kffect of accident causing 
death or anjgury—Appleation of * slow 
order.”’|\-—-Re  TRAILWAY ASSOGN. OF 
JANADA & SLOW ORDERS (1926), 32 
Cun. Ry. Cas. 238.—CAN. 

m ii. ——.]}—CANADIAN NATIONAL 
Ryvya,. v. HYDRO WLECTRIC POWER CoMm- 
MISSION & DEPARTMENT OF HIGHWAYS 
FOR ONTARIO (WESTHILL CROSSING 
oan (1926), 32 Can. Ry. Cas. 297.— 








f (p. 309) i. ---—- ——-.] —MONTREAL 
CorPN. v. CANADIAN PAcIFIG Ry. Co. 
(GOUIN BOULEVARD CROSSING CABR) 
(1926), 32 Can. Ky. Cas. 245,—-CAN. 

{ (p. 309) ii. ——— .] --SPRING- 
FIELD (VILLAGE) v. MICHIGAN CENTRAL 
Try. Co. (1926), 32 Can. Ky. Cas. 254.— 
CAN. 





f (p. 309) iii. ——— --— -~-. }—MONTREAT. 
CORPN. ¥. CANADIAN NATIONAL RyYs. 
(1927), 33 Can. Ry. Cas. 29.—CAN. 

f (p. 309) iv. —-- ~.}—CANADIAN 
NATIONAL Rys. v. MONTREAL TRAM- 
WAYS (Guy ST. CROSSING CASE) (1927), 
33 Can. Ry. Cas. 32.—-CAN. 





up tram. 


f (p. 309) ve. —- - .]- -SHER- 
BROOKE CoRPN. vv. CANADIAN PACTEIC 
re (1927), 33 Can. Ry. Cas. 35.-- 





PART IV. SECT. 2, SUB-SECT. 


sm. (late left onen— Obliqation on 
person crossing track to take reasonable 
precautions, |—'The fact that the gates 
at a railway crossing have been Jeft 
open does not excuse # person approneh- 
ing the track froin taking reasonable 
precautions before crossing it in order 
to discover whether a train is coming. -- 
MICHALINSKL tt. CANADIAN  PACTEIC 
Ity. Co., [1928] 3 W. W. Tt. 238. CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 
a (p. 311) i. Whether gate wnil- 
fully left open---Gate wilfully opened by 
stranger. |— BROWN ¥. GREAT NORTHERN 
Ry. Co., (1927) 2D. L. R. 3163; (1927) 
TW. W. R516; 32 Can. Ly. Cus. 326, 
38 B.C. R. 115.—CAN. 


PART IV. SECT. 3. 





aa (p. 314) i. -——.] -- SMART 1. 
SoutH AFRICAN RYA. & HARBOURS 
(1928), 49 N. LL. R. 129. -S. AF. 


p (p. 315). Revsad., [1927] 3 D. L. FR. 
888; [1927] S. CG. Kh. 505; 33 Can. 
Ry. Cas. 45. 

p (p. 315) i, -— - ——.]---TREMRBLAY 
” CANADIAN PactFIG Ry. Co. (1927), 
Q. R. 65 8, C. 406.—CAN. 

r (p. 315) f. - - |} - Where the 
Railway Administration has used a 
particular warning to announce the 
approach of a train at @ level crossing, 
thereafter, upon an occasion when 


1077 


assist. him. 
the down line he with lis fellow workman 
stepped off the line on the up line to avoid 
a down train & both men were killed by an 
In an action by the widow of the 
foreinan for damages against’ the co. for 


Whilst| engaged in working on 


such warning i not given, a@ ecolluston 
oceurs between an engine & a velnele 
crossing the line, the et. in deciding 
whether the driver of the vehicle took 
reasonable care in approaching the 
erossing Will take into account the 
fact that) the driver may have been 
thrown off his gpuard by the absence 
of the usual form of warning - 

MANCHO tv. SouTIV APRICAN Tvs. & 
Haknours, [1928] App. D. 89.— S. AF. 


“3 (p. 316). Reved., [1923] 8. Cc. Rh. 


ec (p. 316) i. Defeetive approach to 
crossing. |— RASPRERRY 1. CANADIAN 
NATIONAL Ry. Co., {1928} 38 D. LL. Fe. 
Sol, 620. L. KR. 106. —CAN., 


0 (p. 317). Revsd., 488. C. R. 561. 


PART V. SECT. 4, SUB-SECT. 2. 
t. feevsd., 1 O. Li. R. 575, 598. 


PART VI. SECT. 5, SUB-SECT. 3. A. 


80. Damage to timber Bailure to 
patrol right of way Defeels tn locomo- 
tive.|}—Mib-LAKES TIMBER Co. or. 
GANADIAN FPaciere Ry. Co. [1928] 
4DL LR. 922, [1928] 3 W. W. Rl. 
745.---CAN. 

sp. Death duce to fire caused by sparks 
from — engine--Claem by | depentants 
— Where enforceable — Meaning of 
“© losses. {[--VICTORIAN Lys. COMES. 
v. SPEED, [1928] V. L. R. 150 . [1928] 
Argua I. R. 77; 40 GC. Ia Re dod. 
—AUS. 


PART VII. SECT. 1. 
k. Peevad., 47S © R. 634 


Cases 598a—-756b. 


7038. 


755. 


breach of statutory duty, the judge directed 
the jury that a regulation of the co. under 
which the foreman of a gang was entrusted 
with the duty of seeing that a look-out man 
was provided whenever he or any of his 
gany were at work upon the line was a com- 
pliance with r. 9. The jury found that the 
co. had not omitted to perform their statutory 
duty of providing a look-out man, & that the 
foreman’s death was caused by the negli- 
gence of one or the other or both of the men, 
& judgment was entered for the co. :—Held : 
(1) a motion for a new trial, on the grounds 
of misdirection & that the verdict was against 
the weight of evidence, must be refused ; 
(2) the rule does not require the look-out man 


Part X.—Railway 


Add. Annotations :-— Apld. Rt. v. St. Maryle- 
bone Income Tax Comrs., Ha vw. Schlesinger 
(1928), 18 Tax Cas. 7406. Refd. HR. tv. 
Electricity Comrs., Wx ». Yorkshire Electric 
Power Co. (1927), 138 L. T. 230. 


Add. Annotation :—-Refd. Rownson, Prew «& 
Clydesdale v7. G. W. Ry., L. M. & S. Ry., 
I. & N. KE. Ry. & Southern Ry. (1928), 19 
Rv. & Can. Tr. Cas. 235. 


756a. Adjustment of charges to revenue —Railway 


a (p. $75) i. —— Over street railway 


carrying on subsidiary business—- Railways Act, 
1921 (c.55),s. 58.|-- Indealing with the subject: 
of dock undertakings belonging to railway 
cos. the Railway Rates Tribunal accepted the 
division between ‘“ railway ”’ & ‘ dock ”’ set 
out in the railway cos.’ estimates, by which 
all receipts & expenses in respect of railways, 
sidings & warehouses, whether they were 
within the area of a dock or not, were treated 
as ‘railway ”’ receipts & expenses, & all 
receipts & expenses in respect of ‘‘ docks ”’ 
other than those entered as ‘ railway ” 
receipts & expenses, were treated as “ dock ” 
receipts & expenses: ~- Held: (1) this 
division of receipts & expenditure between 
railways & docks could not be supported, as 


PART X. SECT. 3. oo . 375) i. 
of order 


756b. —-—— 











of Board.jJ—Re BOLAnNnD & 


ENGLISH AND Empire Digest SUPPLEMENT. 


provided to be some one who is not: a member 
of the gang itself, but is appointed 
additionally. (3) Semble: the duty of the 
railway co. under the rule in any case of 
danger is an absolute duty to provide a 
look-out man & to see that he is instructed 
to act. The co. does not comply with the 
rule by merely making regulations under 
which the foreman of a gang is entrusted with 
the duty of appointing a look-out man; &, 
if the foreman fails in that duty, the co. 
may be made liable for injury happening to 
a member of the gang other than the fore- 
man himself.— VINCENT v. Sou'THERN Ry. Co., 
[1927] A. ©. 430; 961. J. K. B. 597; 136 
J.. T. 518; 71 Sol. Jo. 84, H. L. 


Tribunals. 


it involved the exclusion from consideration 
of charges at dock warehouses or storage 
spaces where none of the goods stored therein 
used railways, & all charges in respect of the 
conveyance on railways in docks in whatever 
circumstances the rails were laid or charges 
were made for their use ; (2) (BANKES, L..J.) 
under sect. 58 (4) of the above Act the 
Tribunal has to take into consideration the 
different. operations which go to make up 
the business of a dock undertaking, for which 
operations separate & distinct charges are 
made; (3) Semble (ScRuTTON, L.J.): 
warchousing on a dock undertaking goods 
exported or imported, storing such goods 
in the open on dock Jands, the use of transit 
sheds. & services such as coopering, are dock 
& not railway charges.—-MANCIIESTER SHIP 
MANAL Co.’s & Dock & HARBOUR 
AUTHORITIES ASSOCN.’S APPLICATIONS, [1927 | 
2K. B. 154; 967. J. K. B. 4213; 1387 1. T. 
39; 48 T. L. R. 8013 sub nom. STANDAND 
CHARGES (Docks JIARBOURS & PIERS), 19 
Ry. & Can. Tr. Cas. 75, C. A. 
~----|—--STANDARD CHARGES 
(COLLECTION & DELIVERY-WAREHOUSING ) 
(1925), 19 Ry. & Can. Tr. Cas. 53. 


— 








As to effect yy (p. 376) if. Compulsory 


reduction—A pplication of Maritime 


incorporated by provincial legustature— 
Work for general advantage of Canada.) 
—~Where a street railway co. operating 
within a province was originally 
incorporated by a provincial legislature, 
but its undertaking is subsequently 
declared by a Dominion Act to be a 
work for the general advantage of 
Canada, the execution of its powers 
is within the jurisdiction of the Board 
of Railway Comrs. for Canada.— 
QUEBEC RATLWAY, Liantr & POWER 
Oo. v. MONTCALM LAND Co., [1928] 1 
QD. L. R. 148; [1927] S.C. Rh. 545.— 
CAN. 

a (p. 375) ii. —— Under Railway Act, 
sa, 345, 351.J-—PROVINOES OF BRITISH 
COLUMBIA & ALBERTA tv. CANADIAN 
NATIONAL & CANADIAN Paciric Ry, 
Cos. (FARES FOR PROVINCIAL POLICE 
Cask) (1927), Can. Ry. Cas. 322.—CAN, 


d (p. 375) i. --—— Or to 
employ servants in inferior position. }—- 
DeaTH v. NEW SOUTH WALES RATLWAY 
Comns. (1927), 27 S. R. N. 8. W. 187; 
44N.3. W. W. N. 53.—AUS. 

e (p. 374) f. —— ——.}—Sr. 
BriGgIb'’s PARISH, IBERVILLE COUNTY, 
P.Q. v. CANADIAN NATIONAL Rya. 
(1927), 35 Can. Ly. Cas. 15.— CAN. 











CANADIAN NATIONAL Jtys. (1926), 32 
Can. Ry. Cas. 127.—CAN. 


ecce i. Prevention of 
alteration in routing of traffic. }—RBOaRpD 
OF TRADE OF HALIFAX, ST. JOHN & 
SAOKVILLK, N.I3., CANADIAN LUMBER- 
MEN’S ASSOGN. v. CANADIAN NATIONAT. 
BG (1926), 32 Can. Ry. Cas. 37.— 


t (p. 376) i. —— Transit rate— 
With stop-over privileges—Itcfusal to 
order.}— Ross LEAF TOBACCO Co., LTD. 
v. CANADIAN FREIGHT ASSOUN. (1927), 
32 Can. Ry. Cas. 320.—CAN. 

oo (p. 376) i. —_—_— ——.}- 
STANDARD HARDWOOD LUMBER CO. 
v. CANADIAN Paciric Ry. Coa. & 
CANADIAN NATIONAL Rrys. (Coan & 
COKE RATES CASE) (1926), 32 Can. 
Ry. Cas. 282.—CAN. 


aq (p. 376) i. —— ——- —- ———-.] —- 
CANADIAN SHIPPERS’ TRAFFIC BUREAU 
v. CANADIAN NATIONAL Rys. (1926), 
32 Can. Ry. Cas. 3.-—CAN. 


yy (p. 376) 1. Goods of 
same dcacription.)}—HARDY'S, LTD. v. 
NEw SovutH WALES RarLway CoMRs. 
(192&), 28 S. R. N. S. W. 318; 44 
N.s. W. W.N. 82.— AUS 


———— 





oUe 




















Freight Rates Act, 1927.) —CANADIAN 
NATIONAL Ry. Co. v. NOVA SCOTIA 
PROVINCR, [1928] 1 PD. L. R. 369; 
[1928] 8. C. R. 106; 34 Cun. Ry. Oas. 
223.— CAN. 





ceo (p. 376) i. ——- Teefusal of 
Sucility involving vartation of established 
principle. }—PARISH OF LANCASTER, ST. 
JOHN, N.]3. v. DOMINION EXPRESS Co. 
& CANADIAN NATIONAL EXPRESS Co. 
(1926), 32 Can. Ry. Cas. 33.—OAN. 


mmm (p. 376) i, --—- --— ——— 
———-. ]}—_ MULDOON v,. CANADIAN PACIFIC 
Bea (1927), 33 Can. Ry. Cas. 13.— 





rrr (p. 376) i, —— ---—- --——- ———.}—— 
Ite CANADIAN PAcIFIC Ry. Co., GRAND 
eo P.Q. (1926), 3 2Can. Ry. Cas, I. 


hh (p. 377) i. —-—- —-— Restoration 
of train services—Refusal to order.|— 
ANNAPOLIS MUNICIPALITY N.S, vw. 
CANADIAN NATIONAL Rs. (1926), 32 
Can. Ry. Cas. 257.—CAN. 


pp (p. 377) i. —- - —— --— Refusal 
to fix responsibility for future accidents. | 
—CANADIAN NATIONAL Rys. 0. TOWN- 


Vol. XXXVITI.—-Railways and Canals. 


Cases 888—-10382. 


Part XII],.—-Canals. 


888. Add. Annotation :—Refd. Bournemouth-Swan- 
age Motor Road & Ferry Co. v. Harvey & 
Sons, [1929] 1 Ch. 686. 

925. Add. Annotation :—-Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


948a. ---—- Pumping from one level to another.|— 
IELLWELL v. BIRMINGIIAM CANAL NAVIGATION 
PROPRIETORS (1852), 3 H. L. Cas. 812; 10 
KE. R. 323, H. L. 


.970. Add. Annotation : —Mentd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
978. Add. Annotation :—Apld. Great Western Ry. 


v. Monmouthshire County Council (1929), 93 
J.P. 142, 


we aa eae a |— A railway co., as 
owners of a canal, were under a statutory 
obligation to keep it open for navigation. 
By agreement with the co. a county council 
pulled down an old bridge crossing the canal 
& substituted a new one, covenanting ‘‘ well 
& sufficiently to maintain & repair” the 
bridge. The bridge, canal & towing path 
were, as both partics knew, situate in a mining 
area liable to subsidences. Later, sub- 





978a. 


srite OF STAMFORD (1926), 32 Can. Ry. 
Cas. 252.—CAN. 

aq (p. 377) i. —-—- ——-- Power 
to order substitution of private crossing.) 
--CALHOUN v. CANADIAN NATIONAL 
es (1926), 32 Can. Ry. Cas. 236.— 


wv. Revsd., [1912] A. C. 224. 


vv i. -—— lU/se of railway bridge 
for vehicular traffic.]-—SASKATCHEWAN 





sioners—-When 


839 ; 
g (p. 378) i. 





DEPARTMENT OF HIGHWAYS v. CANA- 
DIAN NATIONAL HYS. (1926), 32 Can. 
Ry. Cus. 23.---CAN 


eco (p. 377) i. -tetion against comus- 
triable an 
Court.}—M. BB. Rar ANcioR, Ltp. 1. 
VICFORIAN Rvs. Comea,, (192K) V. L. TR. 
{1928} Argus L. Kk. lid. —AUS. 





sidences occurred, resulting in the headway 
between the bridge & the towpath level being 
so reduced as to render the latter useless, 
& thereby preventing the navigation of the 
canal. The railway co. contended that the 
county council were hable to restore the old 
headway :-—Held: (1) the construction of the 
. bridge did not afford any evidence of an 
intention to provide for the raising or jack- 
ing-up of the bridge if it subsided ; (2) the 
covenant to ‘‘ maintain ”’ did not impose upon 
the council an obligation to raise the bridge 
so as to restore the proper headway.— 
GREAT WESTERN Ry. v. MONMOUTHSHIRE 
County CoUNCIL (1929), 93 J. P. 1423; 27 
L. G. R. 2053 affirmed, 27 L. G. R. 569, C. A. 


Add the following paragraph :--- 

The right to navigate the dredged channel 
is contined to vessels paying dues to enter or 
leave the canal, & the right of navigation 
does not include a right to ground on the 
bank (per Cun.).— 


1032. Add. Annolulion > —Refd. Coleshill 7. Man- 
chester Corpn., [1928] 1 K. 33. 776. 


980. 


Loma, [1927] 4 D. I. R. 


G45 5 61 
O. L. LR. 187.-- CAN. 


PART XIII. SECT. 2, SUB-SECT. 4. 
Supreme 

sz. Repair of rathray embankment — 
Liabihty jor consequent — damage— 
Tamitation of action ] -PUNJAB COTTON 
PRESS Co. v. SECRETARY OF STATE 


——.] -Rte CASA (1927), I. a. R. 10 Lah. 161. IND. 


Cases 5—235. 


5. 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


RATES AND RATING. 
Part I.—Liability to be Rated. 


Add. Annotation :-—Consd. I. ©. C. v. 
B. C., [1928] 2 K. B. 588. 





Hackney | 


». Hackney | 


Pitfs. did not appeal to quarter sessions, but 
took proceedings in replevin :—- Held: 











14. Add. Annotation :—Consd. 1.. (. C.1 (1) plifs. were not in beneficial occupation 
3. C.. [1928] 2 K. B. 588. during the relevant period, & werc not ratahble ; 
15. Add. Annotation :—Consd. 1.. ©. C. 7. Hackney (2) She junsdicuion Of tne justices to grant 
B. C., [1928] 2 K. B. 588. ‘ a distress warrant depended on the question 
1 as —— of actual occupation within the parish & not 
6. Add. ee ~~ Consd. 1.0.0.7, Hackney on that of beneficial occupation, & as pltfs. 
B.., [1928] 2 KB. 588. had failed to show that the distress was 
17. utdd. Annotation :-——Expld. i. Gee Hackney unlawful, the action of replevin failed.— 
B.O., [1928] 2K. B. 588. LONDON CouNtTy CouNCcIL v. HACKNEY 
36. Add Annotation :---Consd. L. C. C. v. Lackney BornovuGcH Council, [1928] 2 K. B. 588; 97 
B.G., [1928] 2 K. B. 588. LJ. K. B. 694; 189 L. T. 407; 92 J.P.1388 ; 
37a, ———.|—-Defts. were the overseers of a parish. 44 'T. 1. R. 592; 26 L. G. R. 366. 
Within the parish was a building, the pro- 65. Add. Annotation :—Consd. L. C. C. v. Hackney 
perty in which was vested in pltfs., managed B. C., [1928] 2 K. B. 588. 
by them im the early part of ]926 as an 66. Add. Annotation :---Consd. L. C. C. v. Hackney 
Industrial school. After Mar. 1926 the B. ., [1928] 2 K. B. 588. 
building was no longer used as an industrial gg) 4qd. Annotation :—Consd. 1. CG. C. 2. Hackney 
school & pltfs. removed their stores B. C., [1928] 2 K. B. 588 
furniture. The removal was completed in , Meera Woh o* exay ; 
Apr. 1926, except that a caretaker was left. 86. 
in possession with a few articles of furniture ; 
for his use. In Mar. 1927 pltfs. decided 87. Add. Annotation :—Consd, L, C. C. 1. Hackney 
to use the premises partly as an elementary B.C., [1928] 2 Kk. B. 588. 
school & partly for other purposes. Defts. 122. Annolations : e ‘ Consd. Jones v. I. R. 
rated pltfs. in respect of the building for the Comrs., Swectmeat Automatic Delivery Co. 
two periods ending Sept. 30, 1926, & Mar. 31, a 1. R. Comrs., [1895] 1 Q. B. 484.” 
1927, & it was admitted that the rate was 460. Add. Annotation :--Refd. L. C. C. v. Hackney 
duly made & confirmed.  Pitfs. objected B. C., [1928] 2 K. B. 588. " 
ee i Oe ie wo 218 Ada Amibalione <Aat (3) Consd. 1. CG. r, 
ici pation by them. Upon their : 1928] 2K. BB. 58S 
refusmpy to pay, defts. complained to the Hackney B. C., | lias 
Terre who issued a distress warrant, & 235. Add. Annotation :-—Refd. Engelke vv. Mus- 
defts. serzed a tramear helonging to pltfs. mann, [1928] A. C. 433. 
PART I. SECT. I. & sinee, in assessing him as such, the  -—- Curisr CoLurak TRUST 7. HOBART 
yi. -- assessor acts Without jurisdiction, the  Corpn, (1928), 40 C.L. RR. 308.-—AUS. 
Townsntp & Norrienn ONTARIO confirmation of the assessment by the c i. Seamen’s Friendly Society —- 


Tagnr & POWER Co., LYTp. 


O. 1. KR. 405.--CAN. 


(1927), 60 


—~Re Srour & 
D. I. 1.1100; 60 





{ff i. - 
oe {1927] 2 


i. HR. 313.---CAN, 

fff in. -—— —.J—Re DONALD 
MASON & CO. (Ont. ) (4927) 4 DK. 
1061.—- CAN. 


PART I. SECT. 2, SUB-SECT. 2.-—A. 


14 ji, - ---.J--OTTAWA CORPN. 1%. 
OrraAWwA PUBLIC SCHOOL BOARD (1923), 
4 O. Ju. Jt. 633.—CAN. 


PART I. oar a SUB-SECT. 3.— 
~ (£). 





f i. -- Station agent.|—--TTeld : not 
oceupving the Jand m= an_ official 
capacity under the Crown. Re 
JocnnaNE Town & Kina, [1925] 2 
D. L. R. 550; 56 0. Th. R. 477.— 
CAN. 


PART I. SECT. 2, SUB-SECT. 4.—A. 


118 ji. Necessity for. }—CnRISTCHURCH 
(MAYOR, FETC.) ae pe COUN; 
18.— 


GUINNESS, [1928] N. 4%. L 
N.Z. 


PART I. SECT. 2, SUB-SECT. 4. —B. (0), 


sa. JAcencc to cut timber.] -The holder 
of a permit. to cut. timber on Dominion 
lands is not the * occupant ”? within 
tural Municipality Act, R. S. S. 1920, 
uc. 89, of the land included in the berth ; 


Saskatchewan Assessment Commission 
does not, mnder the efteet given at) by 
sect. 270 of said Act. prevent him from 
defending an action to collect the taxes. 

- BUCKLAND RURAL MUNICIPALITY 
1. DONALDSON & HORTON, [1928] 1 
D0. RR. 4386; [192 S] 1 W. W. 0k. 40; 
22 Sask, Ges 2 ee 326.— CAN. 


PART I. SECT. 2, SUB-SECT. 5.—C. 


sb. Owner rated for whole properly— 
Notice that parcels of land sold to snecified 
persons— Whether sufficient notice of 
change of — ownership.) -CLUARVIEW, 
Lrp. «. YATALA SourTm Jstrricr 
CoUNCTL, [1927] S. A. S. R. 555.—AUS. 


PART I. SECT. 2, SUB-SECT. 7. 
203 i. Fevad., 32 5. C. R. 505, 


PART I. SECT. 4, SUB-SECT. 6.—A. 


n i. -—— Whether buildings used 
solely for educational purposcs crempted.| 
-—fleld: in Hobart. Corpn. Act, 1893 
(‘Tas.), s. 116, as amended by Hobart 
Corpn. Act, 1921 (‘Tas.), 8. 18, & in 
Hobart Water Act, 1893 (Tas.), 8. 60, 
the words ‘‘ charitable purposes ”’ 
should be construed ejusdem generis 
with hospital & benevolent asylum 
& not. in their technical sense, therefore 
buildings used solely for educational 
purposes were not exempted from rates 
by those sections, even if such purposes 
were charitable in the technical sense. 





It ork given up by socety & continued 
by Navy League of Canada.)--- Held: 
the latter body was not cxempt. 
Re NAV\ LEAGUE OF CANADA (ASHKESS- 
MENT OF HALIFAX BRANCH OF), 11927] 





2D. i. R. 184; 59 N.S. Re. 212.-— 
CAN. 
ge (p. 460) i. —-— Reserve for show 


ground.J—CONNOR Y ROCKHAMPTON 
Cry COUNCIL (1928), 22 Q. J. P. RYT. 
AUS. . 


PART I. SECT. 4, SUB-SECT. 7. 


1 i. -—— Seminary for education of 
missionary priests.)}—Held : the build- 
ing could not be decmed to be one 
‘“‘ used for cburch DuEp Gees ” within 
School Assessment Act, RK. 8S. A., 1922 
(c. 42), 8. 24 (d), & was nee exempt.— 
RUTHENIAN CATHOLIC MISSION OF 'THE 
ORDER OF ST. BASIL THE GREAT IN 
CANADA ¥. MUNDARE SCHOOT DISTRICT, 
No. 1603, (1924) 2 D. L. R. 1143; 
[1924] 2 W. W. R. 481; 20 Alta. L. R, 
338.—CAN. 

m i, —-- Building also uscd for 
receipt of rent.jJ—Held: a pbuilding 
which is used or occupied for religious 
teaching is ‘‘ solely ” used or occupied for 
that purpose within Metropolitan Water, 
Sewerage & Drainage Act, 8. 88 (1) (h), 
notwithstanding that rent for land of 
the owner, other than the land which is 
occupied by & used in connection with 
the building, is payable & is paid in 
the building.—Roman CATHOLIC ARct- 
BISHOP OF SYDNEY v. METROPOLITAN 





281. 


286. 
327. 


444. 


503. 
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Add, Annotation :—Consd, Mctropolitan Meat 

rae Board v. Sheedy (1927), 97 L. J. 
oe 0 an © 

Add. Annotation : —As to (3) Consd. Iu. C. C. . 

Flackney B. (C., [1928] 2 Kk. B. 58s. 

Add. Annotation :—Refd. Metropolitan Meat. 

Hard Board v. Sheedy (1927), 97 L. J. 
Po, Me 

Add. Annotation :—-Consd. BR. v. London 

County Council, “x p. Swan & Edgar (1927) 

(1929), 45 T. T.. R. 512. 

Add. Annotations :—Consd. General Medical 

Council v. 1. R. Comrs., English Branch 

Council of General Medical Council v7. 1. R. 

Comrs. (1928), 97 1. J. K. B. 578; Midland 

Connties Institution of Mngineers 7. Inland 

Revenue Comrs. (1928), 14 Tax Cas. 285. 


580. Add. Annotation: Refd. Busby v. Avgherino, 
[1928] A. C. 290. 
669. Add. Annotation: -Refd. Musmann v. 


Engelke, [1928] 1 K. B 90. 


675a. House let out in apartments or lodgings — 


WATER, 
BOARD (1928), 40 GC. T. 1. 472, [1928] 
Argus lu. R. 162.- AUS. 


Representation of the People Act, 1867 (c. 102), 
s. 7.|—By Representation of the People 
Act, 1867 (30 & 31 Viet. c. 102), s. 7, where the 
owner is rated at the passing of this Act to 
the poor rate in respect of a dwelling-bouse 
situate ina parish wholly or partly within a 
parliamentary borough, instead of the 
occupier, his liability to be rated tor the future 
shall cease; & after the passing of this Act 
no owner of any dwelling-house so situate 
shall be rated to the poor rate instead of the 
occupier, except as hereinafter mentioned. 
~.. When the dwelling-house shall be 
wholly let out in apartments or lodgings, not: 
separately rated, the owner of such dwelling- 
house shall be rated to the poor rate. 

Applt. & five other persons each occupied a 
room 1n asix-rpoomed dwelling-house in a parish 
within a parliamentary borough, & had the use 
in common of the street door, passage, stair- 
case & domestic conveniences; the owner did 
not occupy any part of the premises, nor retain 
any control over the tenants, each of whom 
had the exclusive possession of his own room. 
At. the time of the passing of above Act 


the owner was rated in respect of the whole | 


house, instead of the occupiers, by virtue 
ot Small Tenements Act, 1850 (ec. 99). 


After the passing of above Act, the overseers | 


frustees— Whether 
to school taxes.) 
[1928] 4 D. LL. 


SEWERAGE & DRAINAGE 


rremplron 
ier a. BATHURST Co., 
2. 65.- 


Oases 281—675b. 


of the parish made a rate, in which cach of 
the six occupiers was separately rated :— 
Held: the owner of the house, & not the 
several occupiers, was rateable : for that the 
house came within the exception in sect. 7.— 
STAMPER vo. SUNDERLAND OVERSEERS (1868), 
le R28 CC. RP. 88830 87 1. 0. M. CO. 1875 18 
L. T. 682: 82. P. 489; 16 W. R. 10638. 
Annotations :-—Consd. Thompson ro Ward (1871), Ta. R. 6 
CG. P. 8273 Boon v Howard (1871) L. Ro a. PL. 2773 
Bradley ic. Baylis (1881), & Q. B.D. 195. White & 
Hales ev. Islington Coin, [1909] 1 K. B..133 — Folld. 
Griggs vr. Stevens (1909), 101 L. T. 950. Consd. R. v. 
Roberts, Erp. Stepney Borough Council (1915), 84 da. J. 
K.B.1077. Refd. Mason ve. Bennett (L868), L. R46. BP. 502 
Barnes v. Peters (1869), L Rot CLP. 639s Cull e. Austin, 
Austin ¢ Cull (1872), Le RR. 7 CO. P. 227. 


675b. - -- .|- Resp. was rated & assessed 
to a general rate in respect of a house which 
was situate in the parish of TI., which was, 
at the date of the passing of Representation 
of the People Act, 1867 (c. 102), & had ever 
since been. situate im oa parhamentary 
borough. Resp. did not occupy or reside 
in or exercise any supervision or contro] over 
the house, which was a private dwelling- 
house consisting of a basement, a ground 
floor & two other floors, & was let by resp. to, 
& was occupied by, three tenants. The 
rateable value of each of the tenements was 
under £20. Each tenant had a separate 
letting & a separate key, & had the exclusive 
use & occupation of the rooms let to him or 
her, On an appln. for a distress warrant 
against resp., 1t was contended on behalf of 
applt. that the borough council were entitled 
to rate resp. under Representation of the 
People Act, 1867 (c¢. 102), s. 7, masmuch as 
the house was wholly let) out in apartments 
or lodgings not separately rated. Jt was 
contended on behalf of resp. that the house 
was not wholly Jet out in apartments or 
lodgings not separately rated within the 
meaning of that section, & that the demand 
was bad, as no allowance, abatement or 
deduction had been made to resp. under 
Poor Rate Assessment & Collection Act. 
1869 (ec. 41). The justices were of opinion 
that the house was not in point of law a 
dwelling-house wholly let out in apartments 
or lodgings within the meaning of sect. ~ 
& they dismissed the summons :—Held: on 
the authority of Slamper v. Sunderland 





PART I. SECT. 4, SUB-SECT. 34, 

g (p. 512) i. ——~ Free still an Crown.) 
~-Where the fee still remains in the 
Crown, the interest of the holder of a 


apples 





CAN. 


PART I. SECT. 4, SUB-SECT. 10. - C. 
sf. Liability before issue of patent).— 
RUDDELL v. GEORGESON (1873), Y 
Man. lL. R. 407.—CAN., 
Sf. )--O’GRADY v. MCCAFFRAY 
(1882), 2 O. R. 309.-- CAN. 
Half-breed lands.|—Ie 
See - (1891), 7 Man. L. RR. 434 
CAN, 


sj. Whether lessee of Commonwealth 
land liable. |—The lessee of land leased 
by a private individual from the 
Commonwealth of Austraha, the owner 
of the land, is not. Hable to be rated by 
w Jocal authority, the land itself not 
being rateable land.—COALDRAKE vv. 
BRISBANE Crry CouNcIL (1928), 22 
Q. J. P. R. 34.—AUS. 


PART I. SECT. 4, SUB-SECT. 12.— 
A. (a). 

sk. <Agreement with municipality 

exempting taxpayer from tares—School 

fares collected separately by school 








PART I. SECT. 4, SUB-SECT. 20.——A. 

ti. Loading pier & equipment for 
shapment of coal.J—Re ACADIA COAL 
Co's. ASSESSMENT, [1925] 1 D. L. R. 
1179; 58 N.S. R. 17.-—-CAN. 


PART I. SECT. 4, SUB-SECT. 24.—K. 

432 ii. - .J)-— Estcourr Coren. 0, 
UNION GOVERNMENT (1929), 50 NE. TR. 
21.—S. AF. 





PART I. SECT. 4, SUB-SECT. 24.— L. 

sn. Land leased to commissaruit officer 
& occupied by troops.)—Held : excmpt. 
——~PRINCIPAL SECRETARY OF STATE 
FOR WAR v. TORONTO CORPN. (1863), 
22 U. C. R. 551.—CAN. 


PART I. SECT. 4, SUB-SECT. 24.—Q. 

ai. ——.J—Re Hypro-KLEctTric 
Powrr COMMISSION OF ONTARIO & 
TTOROLD & PELHAM TOWNSHIPS (1924), 
55 O. L. KR. 431.—CAN. 


TART 


homestead claim is not subject’ to 
taxation by a municipality, although 
the holder aseeaurially iw. R. tv. 
MatTsqui Munticipaniry (1901), 8 
B. C. KK. 289.—CAN. 


680. Properly temporarily it district - 
Rolling stock d machinery of rathiray 
company.j—Re EDMONION, DUNVEGAN 
& British ContumpraA Ry. Co. & 
McLELLAN ScHroon Districer, [1928] 
2 W. W. Ti. 684.—CAN. 

sp. —— Machine used jor dragnng 
rescrvoir.J--Re MANNIX & WATAIREN 
& MCLENNAN SCHOOL District, [1928] 
2W.W. i. 686 —CAN. 


PART I. SECT. 5. 

sq. Mortgayce--Of leasehold interest 
in lund.j—Held: not a mtgec. of 
‘‘ratahle property ’’ within Rating 
Act, 1925, 8. 70.—WartromMo COUNTY 
COUNCIL v. MILES, [1928] N. Z L. R. 
22.—N.Z. 

sr. Colliery company letting houses 


Cases 675b-——769. 


Overseers, No. 675a, ante. the council were 
entitled to rate resp. under sect. 7 of the Act 
of 1867, & the appeal must be allowed.— 
GRIGGS v. STEVENS (1909), 101 L. T. 950; 
74 J. P. 67; Konst. & W. Rat. App. 154; 
8 1. G. R. 63, D.C. 


——- —_—. Effect of Poor Rate Assessment & 
Collection Act, 1869 (c. 41).|— Resp. was the 
owner of a tenement situate in a borough 
which in the year 1867 was, & ever since had 
been, @ parliamentary borough. The tene- 
ment was wholly let out in apartments or 
lodgings not. separately rated within Repre- 
sentation of the People Act. 1867 (c. 102), 
s. 7. Purporting to act under that sect., 
the rating authority rated resp. as owner, 
instead of the occupiers of the tenement, 
without) allowing bim any commission. 
abatement or deduction :—Held: the Act 
under which resp. was rateable as owner 
instead of the occupiers was not: Representa- 
tion of the People Act, 1867 (c. 102), but was 
Poor Rate Assessment & Collection Act, 
1869 (c. 41), & he was entitled to the com- 
mission, abatement or deduction specified 
in sect. 3 or sect. 4 of the later Act.— Davis 
vo. WALLIS, [1908] 2 K. B. 134; 771.5. K. B. 
432; 98 L. TT. 411; 72 5.P.165; 24 'T. 1. R. 
360 : 6 L. a. R. 493, D. C. 

Annotations Consd. Griggs 7. Stevens (1909), 101 L. T 


675c. 


950. QOverd. White & Hales vo. Ishngton Corpn., H1G09| 
Ik. B.133.) Refd. Nokes v7. Strong, [1909] 2K. B. 625. 
675d. -- -- — ——.] -Applts. were the owners 


of tenements situate in a borough which in 
the year 1867 was, & ever since had been. a 
parliamentary borough. The tenements were 
wholly let: out in apartments or lodgings not: 
separately rated within Representation of 
the People Act. 1867 (c. 102), 8. 7. Pur- 
porting to act under that sect., the rating 
authority rated applts. as owners, instead of 
the occupiers of the tenements, without 
allowing them any commission, abatement, 
or reduction :-- Held: applts. were properly 
rated as owners, instead of the occupiers, 
under Representation of the People Act, 
1867 (c. 102), s. 7, & were, therefore, not 
entitled to any commission, abatement or 
reduction from the amount of the rate. That 
portion of Representation of the People Act, 
1867 (c. 102), s. 7, which provides for the 
rating of owners of houses wholly let out in 
apartments or Jodgings not separately rated 
has not been repealed by imphcation by 
Poor Rate Assessment & Collection Act, 
1869 (c. 41), or otherwise.—-WhilITE & HALES 
v. ISLINGTON Corpn., [1909] 1 K. B. 133; 
78 1.J. K. B. 168; 73 3. P.443 25 TU. R. 


Part I1.-—Basis 


Add. Annotation :—Consd. Consett Iron Co., 
Litd. » Durham County Assessment Com- 
inittee for the North-Western Area (1929), 46 
T. L. R. 53. 

726. Add. Annotation : ~- Consd. I. UC. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


705. 


to workmen dunng  employment.}— 
BuOKHAVEN & METHIL CORPN. vv. 
cone Coal. Co., [1928] S. C. 66.—-- 


PART II. SECT. 1, SUB-SECT. 1. 


st. Agreement for fixed assesamentvalue D. 
--Basis of raluation—Construction of CAN 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


121; 2 Konst. Rat. App. 798; 7L. G. R. 
133; 53 Sol. Jo. 97; sub nom. HALES »v. 
ISLINGTON Borovax Counci., 100 L. T. 22, 


A. 


Annotations :-—Consd. Griggs v. Stevens (1909), 101 L. T. 
950. Folld. Nokes v. Strong, [1909] 2 K. B. 625. Consd. 
R. v. Roberts, [1914] 1 K. B. 369; R. v. Carson Roberts, 
Er p. Stepney Corpn., [1915] 3 K. B. 313. Refd. Kent v. 
Vittall, [1911] 2 K. B. 1102. 


675e, -—— Who may be liable---Agent. |}— 
An agent who is employed by the owner of 
a dwelling-house, situate in a parliamentary 
borough, & wholly let out in apartments, 
to collect the rents on his behalf is not liable 
to be rated as owner under above Act.—- 
NoKES v. STRONG, [1909] 2 K. B. 625; 78 
L. J. K. B. 1041; 101 L. T. 318; 73 5. P. 
417; 71. G. RB. 876, D. C. . 


Annotation :-—Consd. Metropolitan Water Board v. Brooks 
(1910), 79 l. J. K. B. 705. 


675f. --- - —— To what boroughs applicable. |—— 
The council of a metropolitan borough, which 
became a parliamentary borough some years 
after the passing of Representation of the 
People Act, 1867 (c. 102), rated the owners 
of two dwelling-houses which were wholly 
Jet out in apartments or lodgings not 
separately rated, & allowed them the com- 
missions or abatements authorised by Poor 
Rate Assessment & Collection Act, 1869 
(c. 41). The local govt. auditor at his audit. 
made a surcharge on the rate collector in 
respect of the amount of these abatements : —- 
Held: the words ‘ all boroughs ” in Repre- 
sentation of the People Act, 1867 (c. 102), s. 7, 
extended to all boroughs which had since the 
passing of that Act become parliamentary 
boroughs, & were not limited to boroughs 
which were in existence as parliamentary 
boroughs at the date of its passing; the 
owners ought to have been rated under that 
sect. & were therefore not entitled to any 
comunission, abatement or deduction from the 
amount of the rate; & the surcharge was, 
therefore, rightly made by the auditor.— 
R. v. RoBERTS, [1914] 1 Ik. B. 369°: sub nom. 
R. »o Roserts, fa p. BArtTERSEA BOROUGH 
CounciL, 83 L. J. K. B. 146; 109 1. T. 466 ; 
77 J. P. 403; 57 Sol. Jo. 644; 1 3B. R. A. 
121; 11 L. G. R. 913, C. A.3 revsg. (1912), 
108 L. T. 64, D. C.; subsequent proceedings, 
sub nom. ROBERTS v. BATTERSEA METRO- 
POLITAN Borouan (1914), 110 L. T. 566, 
©. A. 

Annotation :-—Refd. Crow v Hilleary (1912), 11 L. G. TR. 226. 





676. After this case add ‘‘ See, alao, LANDLORD & 
TENANT, Nos. 43538, 4354. 


of Assessment. 


785. Add. Annotation :—Apld. Consett Iron Co., 
Litd. v. Durham County Assessment Com- 
mittee for the North-Western Area (1929), 
46 T. Ll. R. 53. 

769. Add. Annotation :—-Refd. 11. C. O. v. Hackney 
B. C., [1928] 2 K. B. 588. 


agreement. |--CITY OF OTTAWA v. CANA- 
DIAN NATIONAL Rys., [1925] 3 
L. R. 762; (1925] S. C. R. 494.— 


Vol. XXXVITI.—Rates and Rating. Cases 920—1146a. 


920. Add. Annotation :—-As to (3) Consd. Consett 
Iron Co., Ltd. v. Durham County Assessment 
Committee for the North-Western Area 
(1929), 46 T. L. R. 653. 


1057a. —-— ----- —_--.]—Owing to depression 
in the coal trade, applts.’ collieries had at the 
material date been for some time worked at 
a loss, & no one would have entered into a 
tenancy of them at any rent whatever 
except on the basis that his tenancy would 
continue for a term of years during which 
conditions might be expected to improve so 
as to show a profit on the average. In these 
circumstances applts., on appeal to Quarter 
Sessions against their assessments, contended 





that the assessments ought to be reduced to 
nil, or a nominal value. Quarter Sessions 
rejected that contention :—Jleld: in so 
holding Quarter Sessions had applied no 
wrong principle. The test was what a 
hypothetical tenant would give ‘ from year 
to year,” which was a very different thing 
from a letting ‘“‘for one year & no more.” 
Quarter Sessions were right in not excluding 
possibilities of improvement, & there were 
materials on which they were entitled to 
find that these collieries had a substantial 
value.— ConsEeTT Ikon Co., Lap. v. DURHAM 
COUNTY ASSESSMENT COMMITTEE FOR No. 5 
OR NORTH-WESTERN AREA (1929), 93.7. 2. Jo. 
7653; 46 T. L. R. 58. 1D. 


Part Ill.—Special Rate. 


1123. Add. Citation :—[1928] Ch. 840. 


Part IV.—The Assessment. 


1146. Add. Citation :—-97 I. J. K. B. 10. 


1146a. Rating & Valuation Act, 1925 
(c. 90), Sched. I., provisions 11, 12.|-—By 
provision 12 of Sched. 1. to the Rating & 








nw eee 


PART II. SECT. 1, SUB-SECT. 2. -- A. 
dd i. ———.]—— EDINBURGH ASSESSOR 





dd (p. 574) i. Bradge over international sh. 
river—IWhether doctrine of ** ad medium 


Valuation Act, 1925: ‘‘ No person who is a 
member of any committee to which the 
duties of the rating authority with respect 
to the preparation of the valuation list) are 


ee ae — - 


Manufactory---Part) of process 


carried on at separate works -Whether 


v. CAIRA & CROLLA, [1928], S. GC. 398, | Jilum ” applies.) - Ke Fort KRike Vin- | whole entitled to deduchon. — GiuAsacow 
-——SCOT. LAGtw & BUFFALO & Fort ERIE PUBLIC | ASSESSOR ¢. ScoTTst TUBE Co., LTD , 


dd ti. ———.J—HEMITARLE SECURI- 
TIES & MTQr. INVESTMENT ASSOCN., 
v. GLASGOW ASSESSOR, [1928] 


Lrp. 
8S. C. 401.—SCOT. “dry” to 


Bripat Co., [£928] 1 D. TL. BR. 723, 


61.0. L. Tt. 502.—CAN. 
pn (p. 5675) i. Lands converted from 
** wel.” |J—SECRETARY OF 


[192A] S.C. (Cl. of Sess.) 466 —-SCOT, 


sk. - Stores, warehouses or other 
sulyects associated with but not formung 
witegral part of manujactory— Whether 


sv. Furm let by father tv son-—- 
Whether rent conditioned as fair annual 
value.J— MARSHALL * WIGTOWNSHIRE 
ASSESSOR, [1920] S. C. (Ct. of Sess.) 
333.— SCOT. 


PART II. SECT. 1, SUB-SECT. 2.—B. 


f i. --—.J— RANGOON Cl1ry CoRPN. 2. 
DAWOODJEE (1928), I. L. R. 6 Ran. 
669.—IND. 

g i. ——.]—RANGOON TURF CLUB v. 
RANGOON CORPN. (1927), I. L. R. 6 
Ran. 75.—IND. 


PART II. SECT. 2, SUB-SECT. 3.—- 
A. (a). 

t i. Hatraordinary cost of 
constructing reservoir during war.)] — 
FIFE ASSESSOR v¥. DUNFERMLINE I)js- 
TRICT COMMITTEE, [1929] S. C. (Ct. of 
Sess.) 304.—SCOT. 


PART II. SECT. 2, SUB-SECT. 3.-—B. 


ci. Howses occupied by employces 
— Showroom for sale of gas appliances. | 
—CRIEFF GAs LiguTr Co., Lrp. v. 
PERTHSHIRE ASSESSOR, KELTY (AS 
Qo. v. FIFE ASSEASOR, [1928] S.C. 
(Ot. of Sess.) 455.-—SCOT. 


PART II. SECT. 2, SUB-SECT. 6. -A. 


d i. ——-.]—CoOUSIN v. EDINBURGII 
ASSESSOR, [1928] S. C. 392.—SCOT. 


PART II. SECT. 2, SUB-SECT. 7. A. 


n i. Whether houses let to miners 
entitled to deduction as being used for 
purposes of working mine.}—CADZ0W 
COLLIERY Co., LTD. v. LANARKSHIRE 
ASSESSOR, [1928] S. C. (Ct. of Sess.) 
444.- -~SCOT. 


PART II. SECT. 2, SUB-SECT. 13. 


n (p. 574) i. ---~--.])— QUEENSLAND 
DEPOSIT BANK, LTD. 1. BRISBANE 
Ciry CounciL, [1928] S. R. Q. 13.-- 














| 


STATE FOR INDIA v. RAMANUJACHARTAR 
(1928), T.. T. 565 Ind. App. 289.-—IND. 


sw. Deduction in respect of-—Works 
used for manufacture of steel -What are 
—Not works preparing scrap metal for 
sale to steel manufacturers.) - JON 
JACKSON & CoO. (IRON MERCITANTS), 
LYp. vw. GLASGOW ASSESAOR, [1928] 
S. C. 416.—-SCOT. 

sx. Works for refining crude oil 
~—What are—Works for refining tar.)-— 
JAMES Koss & Co. (LIME WH ARDP), 
LTp. wv. STIRLINGSHIRE ASSERSOR, 
[1928] 8. C. 420.—SCOT. 

sy. Manufactory --What is- - Not 
cellars & warehouse used for “ quieting,” 
** fining,’* bottling d> maturing beer.) 
WHITBREAD & Oo., Lp. v. EDINBURGH 
ASSESSOR, [1928] 5S. C. 425.— SCOT. 

sz. ———~ - Not warchouse, 
stores & workshops of whisky blonder.\— 
JOHN WALKER & Sons, Lb, 7. KIL 
MARNOCK ASSESSOR, [1928] S.C. 430. 
—SCOT. 

sb. Dhisfellery—RBonded — awarchouses 
apart from distillery—- Whether whole 
entitled to deduction as manufactory, |— 
DISTILLERS Co., LTp. ve. KDINBURGH 
ASSESSOR, [1928] 8S. C (Ct. of Sess.) 
435.—SCOT. 

sc. ——-- Bonded ararchouse forming 
integral part of distillery—W hether whole 
entitled to deduction as nutnufactory.}— 
LANARKSHIRE ASSESSOR 0. DISTILLERS 
Co., Lrp., [1928] S. ©. (Ct. of Sess.) 
439.—SOOT. 

sd. Erected on ground rented 
by manufacturer—Whelher works dt 
ground entitled to deductions.)--~-LONDON 
& NORTH-EASTERN Ty. Co. v. GLASGOW 
ASSESSOR, [1929] 8S. C. (Ct. of Sess.) 
325.—SCOT. 


sf. Granistund d buildings crected 
for greyhound racing track.}—- SCOTTISH 
GREYHOUND RACING Co., LTD. v. 
GLASGOW ASSESSOR, [1929] S. C. (Ct. 
of Sess.) 285.—SCOT. 
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whole entitled to deduction |—- JOHN 
LENG & Co., LTD. » DUNDEE ABSESSOR, 
DUNDEE ASSESSOR 7, DON BROR, 
Burst & Co., LTp., DUNDER ASSERSOK 
® CAIRD (DUNDEE), JUuTp.. BELL A 
SIME 0. DUNDEE ASSESSOR, DISTILLERS 
Go, LIYp. r. GLAsgGow ASSESSOR, 11929] 
Ss. 0 (Ct. of Sess.) 315.—-SCOT. 


sl. Premiacs used for cold storage 
—d manufacture of ice—Whether 
remises entitled tu deduction.J—-MILNE, 
VILLIAM, LTD. vo. GLASGOW ASSESSOR, 
UNION Conn STORAGE Co., LTD. v. 
GLASGOW ASSESSOR, [L929] S.C. (Ct. of 
Sess.) 296. --SCOT. 


sm. Combined iron dt: stecl works 
Whether to be treated as unum quid for 
purposes of  deductions.| — COANE 
DAVID & SONS, LTb. vr. AYRSTIRE 
ASSESSOR, [1928] S.C. (Ct. of Sess.) 
460.— SCOT. 


so. Carting contractor's premises 

Comprising stables, workshops, ele - - 
Capable of being let for separate occupa- 
tion— Whether whole to be treated as 
unum quid.J—Cowan & Co. 1 KbpiIn- 
BURGH ASSESSOR, Cowan & Co. ev. 
GLASGOW AASENSOR, [1028] S.C. (Ct. 
of Sess.) 450.—SCOT. 








PART IV. SECT. 2, SUB-SECT. 1. 


n (p. 580) i. --  ,] -VARSON 0. 
TOWN OF VEGREVILLE (1916), 34 
W.4I1.. R. 504.— CAN. 


ff (p. 580) i. - 





Ktrrar as to ouner- 
ship. |—-KRUMM v. SHEPARD (Alta.), 
[1927] 3 D. L. . $543 [1927] 2 
W.W. BR. 330, affd. (A928) 3 D Lh. 
887; [[9¥8] S.C. Ro 1&7. —CAN. 


1 (p. 581) i. - 
CALHOUN (1863), 10 N. B. 
454.---CAN. 


-- kyr p. 
RR. (4 All) 


q (p. 582) i. ** Parcel ’'- - 
What is.) -Re McBrIDE (1927), 38 
B. GC. R. 431.- CAN. 


Cases 1146a—1892a. 


1184a. Duty of rating authority to alte | 
current rate ’’---On alteration of valuation list 


1309. For ‘‘ affg’”’ read “ revsg.”’ 
1332. Add. Annotation :—Consd Embleton 


PART V. SECT. 4, SUB-SECT. 1. 


sb. Expense of aqueduct.}—Str. Hya-  SHIF 
CINTHE (GEUVRE DU PATRONAGE pk) 5. C. 391.—SCOT. 
v. ST. HYACINTHE CITY (1926), Q. R. 
41 K. B. 496.— CAN. 


PART VI. SECT. 1, SUB-SECT. 1. 
b (p. 600) i. --- .]}—Observations 


valuation committee taking part -.. 
the decision of a case, in which they 


delegated shall be qualified for appointment 
as a member of the assessment committee.” 
A rating authority had appointed a sub- 
committee to fix the values of properties in 
the district for the purpose of the prepara- 
tion of the valuation list. They appointed 
P. & G. members thereof, & subsequently 
appointed the same two persons as their 
representatives on the resp. assessment) com- 
mittee. The applicant had given notice 
of objections to his assessment to the resp. 
committee, & on learning the above facts, 
obtained a rule nisi for a prohibition to that 
committee from hearing & determining his 
objection :—Held: (1) a writ of prohibition 
would lie to an assessment committee ; 
(2) within provision 12, the duties of the rating 
authority with respect to the preparation of 
the valuation list had been delegated to the 
sub-committee of which P. & G. were 
members, &, consequently, they were dis- 
qualified from sitting on the assessinent 
committee under provision 12, although 
at the time of their appointment thereto they 
were not disqualified ; (3) P. & G. were not 
interested ‘‘ otherwise’? within provision 11, 
which refers to an interest: cjusdem generis 
as that of an owner or occupier.—R. v. 
Norvtit WoRCESTERSIERE ASSESSMENT CoM- 
MITTEE, Ha p. WApLEY, [1929] 2 K. B. 3973 


ENGLISH AND EmpPIre DIGEST SUPPLEMENT. 


98 L. J. K. B. 605; 141 L. T. 557; 03 J. P. 
199; 45 T. L. R. 525; 271. G. R. 458, D. C. 


1146b. ——— Jurisdiction of High Court—Pro- 


hibition.|—R. v. NortH WORCESTERSHIRE 
ASSESSMENT COMMITTEE, Ex p. HADLEY, 
No. 1146a, ante. 


1158a. Return required by rating authority— 


Form—Validity.|—Defts. for the purpose of 
making a new valuation list under Rating 
& Valuation Act, 1925 (c. 90), s. 40, having 
served a notice on pltf. requiring him_ to 
make a return of certain particulars, including 
‘“ vross takings & outgoings ”’ of his licensed 
premises & other particulars not contaned 
in Rating & Valuation Act (Returns) Rules, 
1926, Sched., pltf. commenced an action 
for a declaration that the form of returns 
required was illegal, unauthorised & ultra 
vires, & called evidence to prove that the 
offending requisitions were not. “ reasonably 
required for the purpose of carrying out this 
Act.” within the above sect. :—Jleld:  pltf. 
had proved his case & was entitled to the 
declaration claimed.--Granr v. KNARKS- 
BOROUGH URBAN CoUNCIL, [1928] Ch. 310 ; 
97 L. J. Ch. 106; 138 1. T. 488; 92 J. 2. 
30; 447. L. R. 224; 261. G. RR. 165. 


1164. Add. Amnnolation :--Consd. Kingston Mill, 


Stockport v. Owen (1928), 141 J. T. 167. 


Part V.—Making of the Rate. 


Secr. 2.—AMENDMENT OF Rare (Vol. 
XXAXVITI., p. 585). 


Add the following case :— 


by assessment committee.|— Applts., in Jan. 
1927, gave notice of objection to the valua- 
tuon list, & rehef was refused by the assess- 
nent committee. In Nov. 1927 the new 
issessment: committee which came into being 
nm Apr. 1, 1927, reconsidered applts.’ objection 
< granted relief, as from Apr. 1, 1926. They 
ultered the valuation list. accordingly, but the 
rating authority refused to alter the rate 
book, on the ground that the assessment, 
cominiftee could not) make their recon- 


r ‘* then | 


sidered decision relate back to the earlier 
rating period in which the objection had been 
originally taken & decided :— eld: it was 
the duty of the rating authority to alter 
their ‘‘ then current rate”? on receipt of 
notice from the assessment committee, «& 
“then current rate’? meant the rate current 
at the date of the objection.-—K INGSTON 
MILL, Stockprorr, LTp. v. OWEN (1928), 141 
1.0. 160; 987. P. 58; 45 T. LR. 1073; 27 
J. G. R.12, D.C. 


1193. Add. Annotation :—-Refd. A.-G. v. Leeds 


Corpn., [1929] 2 Ch. 291. 


1225. Add. Annotation: -Apld. A.-G. v. London 


& Home Counties Joint. Electricity Authority, 
[1929] 1 Ch. 518. 


Part VI.—Appeals. 


Norwich Union Life Insce. Soc., Norwich 
Union Life Insce. Soc. v. Embleton (1927), 11 
Tax Cas. 681. 


b (p. 600) ii. 


b (p. 600) iii. 


| 


SHIRE ASSESSOR Vv. 








1392a. Next sessions after date of rate—Not date 


of realisation of grievance—-County Rate Act, 
1852 (c. 81), s. 22.)—The appeal given by 
above sect., to a parish which is ‘‘ aggrieved 
by any rate or assessment ”? made upon the 


have a personal interest.-- LANARK- Public Schools Act, 8. 133, as amended 
O’HARA, [1928] by 1928, c. 48, 5s. 13, the only question 


for the judge to decide is whether the 


To renort to muni- equaliser has done what the statute 


: il. J—C . as amended requires him to do, i.e, 
Nees conpa), or Maa oie aed inade his equalisation on the basis ol 


the equalisation made by the Manitoba 
Tax Commission. —Re PUBLIC SCNOOLS 


Appeal against SCHOOL DISTRICT, 
upon the impropricty of members of a equalised —asscsement—Under Public AS Bee pin OeOAN, 


Schools Act.}---On an appeal against 
the equalised assessments made under 


b (p. 600) iv. —-—--- Board of Revision 


county rate basis to “the next quarter 
sessions of the peace after such cause of appeal 
must be brought to the 
next practicable quarter sessions after the 
parish is in fact aggrieved by the rate; the 
appeal is not to the next practicable quarter 
sessions to be held after the parish finds out 


3? 


shall have arisen 


that it is aggrieved. 


A county rate which affected the parish 
of M. was made in Oct. 1904. 
as the result of an appeal by a railway co. 
against their assessment to the poor rate in 
the parish of M., the rateable value of the 
parish for the purpose of the county rate basis 
or standard was reduced by a considerable 
On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 


surn. 


Vol. XXXVITI.- Rates and Rating. Cases 1892a--1488. 


the rate existing upon that basis or standard, 
they alleging that they only knew of the 
result of the appeal by the railway co. & its 
effect on the county rate basis on Mar. 28 :— 
Held: the parish council had not appealed 
against the county rate to the next quarter 
sessions after the ‘“ cause of appeal ”’ 


had 


arisen within above sect., & therefore the 


In Jan. 1905, 


157; 


D.C. 


standard as affected that parish, & also against 


quarter sessions had no jurisdiction to enter- 
tain the appeal against the rate.—WeEsr 
RIDING OF YORKSHIKE COUNTY COUNCI, v. 
MImppLeron PAnist COUNCIL, [1906] 2 K. B. 
75 L. 3. K. B. 485; 94 1. T. 785; 70 
J.P. 326; 22 T. 1. 8.4938; 4 1. G. R. 6214, 


Annotations - —Consd. Glamorgan County Council v. Barry 
Overseers, [1912) 2 KB. 608, 
Iie p. Carnarvon County Council, [1918] 1 K. B. 280, 


hov. Carnarvoushire JJ. 


Part VIII. —Recovery of Rate. 


1464. After this case in cross-reference 
** Poverty of ratepayer.|--See Rating & Valu- 


ation Act, 1925 (c. 90), s. 1”? read ‘Ss. 2 (3), 


(4)? for ‘5, 4.” 


1477a. ——— Depends on actual occupation.|—— 


dad Valuation- To state case—Question 
of law.) — Re WINNIPEG CHARTER, 
11928} 1 W. W. It. 613.—CAN. 


bb (p. 601) i. —--- Lands Valuation 
Appeal Court—Appeal not aniolving 
question of valuc.j—- GLASGOW ASSESSOR 
0. GLASGOW CORPN., [1929] S. C. (Ct. 
of Sess.) 201.-- SCOT. 


tt (p. 601) i. ——.}— Re FRASER'S 
APPEAL, te WINNIPEG CHARTER, 
{1927} 4 D. L. BR. 2138; [1927] 2 
WwW. W. RR. 600; 36 Man. L. R. 597.— 
CAN. 

sco. VE hether barred achere appellant 
has furnished statement of valuc.|-— 
Lleld: whon wu person hus, under Lands 
Valuation (Scotland) Act, 1854, 5. 7, 
fnrushed the assessor with a written 
statement of valuc, he is not thereby 
barred from appealing, under sect. 2 


of the Act, against that value as 
excessive.- COWDENBEATH PUBLIC- 
House Socrety, Lrp. ov. FR 


ASSESSOR, [1929] 8. 
2 8 0 .— SCOT. 


C. (CL. of Sess.) 


PART VI. SECT. 1, SUB-SECT. 7. 


ai. - ~- Time for bringing 
action.}J—Barkisu & Co. v. GAP No. 3 
RunAL MunNicipaurry & Brss, [1925] 
3D. L. R. 738; [1925] 2 Ww. W. kh. 
518; 19 Sask. L. T. 560. -—CAN. 








PART VIII. SECT. 1. 


e(p. 621) i. What defences avail- 
able.) —VI.LAGE OF HAGERSVILLE Vv. 
HAMBLETON, [1927] 4 D. L. R. 1044; 
64 0. L. R. 327.—CAN. 


e (p. 621) ii, Im summary way— 
Impost sanctioned under Water Act, 
1912.}—The impost sanctioned — in 
Water Act, 1912, s. 88 (1), isn a rate & 
may be recovered in a summary way 
in accordance with the procedure 

rescribed by sect. 89 (3) of that Act.— - 
Jee JAMIESON, Jer p. CHRISTIAN (1928), 
28S. R. N.S. W. 275.—AUS. 

n (p. 621) i. ay | — 
Cuary v. Bounay (Ont.), [1928] 2 
D. L. R. 144.—CAN. 


n (p. 621) ii. ——- —— Lessee. ]-— 
HEYDEN v. CASTLE (1888), 15 O. R. 
257.—CAN. 








LONDON COUNTY 
BOROUGH COUNCIL, No. 3%a, ante. 


COUNCLL wv. HACKNEY 


1488. Add. Annotation :—Refd. U. C. C. v. Hackney 


p (p. 621) i, —--- -—- Mayor.) - 
GREVNSTREET v. Panis (1874), 21 
Gr. 229.—- CAN. 

q (p G21) i, —— —— Reeve.) 
sors v. TRUAX (1889), 16 O. R. 490. 

bb (p. G21) i. ----- ~ 
TETRAULTN 0. VAUGTIAN 
Man. L. R. 457.—CAN. 

bb (p. 621) ii. ac oe 
BANNATYNE tv. PRrIrcHarno (1906), 16 


—_ 


de ee Ee pf 
(1899), 12 


ure ree eee 


Man. L. R. 407; 5 W. L. RR. 478.— 
CAN. 
bb (p. 621) iii. —— Agricultural 





co-operative association.) —MEASNER Uv. 
BenGertr, [1927] 3 D. Le. WR. 9388; 
1927] 2 W. W. RR. 713; 21 Sask. L. RR. 
5723 varying, [1927] 3 D. La. R. 200. - 
CAN. 

bb (p. 621) iv. --- --- Life tenant 
-—Whether rights of — remaindcerman 
defeated.|\—A life tenant cannot by 
defaulting wm the payment of taacs & 
then acquiring the tax-sale title, mstead 
of redeeming, defeat the remamder- 
man’s rights.—Maryo vv. LkITOVSKI, 
}1928] 1 W. W. Rt. 700. --CAN. 


dd (p. 621) i. ——- —~-.]— CONNOR 
®. MCPHERSON (1871), 18 Gr. 607.— 
CAN. 

ff (p. 621) i. —— —— ——.}— 
Gininen v. SINCLAIR (1885), 1 Man. 
L. It. 85.—CAN. 


kk (p. 621) i. - --— —~-- Lofts on plan 
in registry not duly certified by sure 
veyor.]~-ASTON vu. INNIB (1878), 26 
Gr. 12.- CAN. I 

kk (p. 621) li. -— Ciclures-— 
Buitivege & machinery. J——-Buildings 
erected by the owner of land for use 
mm the making of bricks held to form 
part of the realty, although some of 
them were attached to the land by 
nothing but their own weight. They 
therefore became the property of deft., 
who became registered owner of the 
land in pursuance of the purchase 
thereof at a tax sale under Assessment 
Act. Certain machinery in said build- 
ings was also held part. of the realty.— - 
McCuroneson v. Ligurrootr, [1928] 2 
W. W. 2. 240.—CAN. 

ll (p. 621) i. —— ——~-.]}--Re HEN- 
pe ok (1891), 7 Man. L. R. 481,— 


far deed 


B. C., [1928] 2K. B. 588. 


Il (p. 621) ii. - - -- -—.]/—Re Canny 
& Lor 65, SUB-DIVISION OF LOT 39 K., 
ow (1893), 9 Man. L. It. 483,— 


Il (p. 621) iin, ——— ———.]}—Rwusu v. 
PEMBINA (Alta.), [1927] 1 D. L. R. 
394; [1927] 1 W. W. R. 215.--CAN. 

aq (p. G21) i. -— —-- -—— How 
conclusive. J—ARUMIBALD — v. 
cos (1891), 7 Man. L. It. 473.— 


aq (p. 621) ii. —- — 
—~- SCHULTZ vo. ALLOWAY 
Man. L. ht. 221.—CAN., 

tt (p. 621) i. -—— ----- —- | 
WEEGAN vt. MCDIARMID (1862), 12 
C. bP. 499.—CAN. 





-| 
(1804), 10 


VW 8 SS 
LOUNT v. WAtLKINGTON 
ir. 332.~ CAN. 

e (p. 622) i. -- — - —— Whether 
seal valid. J—-McAk v. CORBETT (1890), 
6 Man. L. It. 426.—CAN. 

6 (p. 622) ii, ——- ———- ——— ———..] — 
NANTON v. VILLENKUVE (1894), 10 
Man. L. R. 213.—CAN. 


_ 8 (p. 622) ili, ——- Deed not 
in duplicate.|—NANTON v. VILLENEUVE 
(1894), 10 Man. L. HR. 213.—CAN, 

_ 6 (p. 622) iv. Injunc- 
tion to restrain issue of deed—No bye- 
luw wpassed.|-—JAMES v. BELL, 11 
Cc. L. T. Occ. N. 57.—CAN., 


e (p. 622) v. ——— ----— Amend- 
ment of Tax Recovery Act, 1919 (e. 20), 
s. 440.]—THACKER v. SMOKY LAKE 
MUNICIPAL DISTRICT, SHEARER 1, 
SMOKY LAKE MUNICIPAL DISTRICT, 
A.-G. OF ALBERTA tv. SMOKY LAKE 
MUNICIPAL DISTRICT, PELLETIER 1. 
OpaL Municrpat Disrricr (Alta.), 
[1924] 3 W. W. R. 929.—CAN. 


n (p. 622) i. ——- — -- —— --—-. ]}— 
Dor d. Urrer v. Epwarps (1849), 5 
U. C. R. 591.—CAN. 

n (p. 622) ii. - ; 
DONOVAN 1v. HOGAN (1888), 15 A. R. 
432.—CAN. 


dd (p. 622) i. ——— ——— Notice 
to anortyagee of application for title sent 
to wrong address d& not delivered. |— 
Howe v. Kirp, [1927] 3 D. L. R. 1048 ; 
[1927] 2 W. W. R. 522; 21 Sask. L. R. 
637.—CAN 





—_—— |__ 


J 
(1868), 165 





























» Diaust Su ENT. 
Cases 1526a- -1616a. LINGLISH AND Empire Digest SUPPLEM 


1525a. Effect of compounding allowance --On pro- 

ceedings for recovery under Poor Rate Assess- 

ment & Collection Act, 1869 (c. 41), 5 
owners are rated 
fact’ that. : 
entitled to an allowance if the rate is paid 
by a certain date does not preclude the rating 


Where 


occupiers, the 


5. 2/-— 
instead of the 


v 
the owners are 46 T. L. 


819, D. C. 


authority from enforcing at an earlier date 


payment of so much of the rate as is recove, 
able at one time under Poor ae Assessineu! 


& Collection Act, 1869 (c. 41), s. 
Uvunt Coren. (1929), 93 J. P. Jo. 75° 


2.-—LOWEn \ 


R. 57: sub nom. LowERy ; 


KINGSTON-UPON-HULL Ooren., 73 Sol. Jc 


Part IX.—Rates and Rating in the Metropolis. 


1608. Add. Annotation :—Consd. Lewis 


(1927), 11 Tax Cas. 7232. 


1616a. Time for hearing appeal.|—When it is 

impossible for justices to dispose of their 
31, they have jurisdiction after 
that date to hear an appeal of which notice 
was given at the proper time, &, if the parties 44 ; 
are not ready for trial as soon as the justices 


list by Mar. 


fY (p. 622). Revsd., [1927] 10. L. R. 
10635 [J92Z7]) S. C. Ik. 50.—CAN., 

BR O22) i eet Se cee ie 
usin oo PReMBInaA (Altu.), [1927] 1 
bD. L. hh. 3943; [1927] 1 WoW. R215. 
--CAN. 

kk (p. 622) i. —-- -—- 
--- .J- DONOVAN. Uv, Howan (1888), 
15 A. JR. 432. ---CAN. 


00 (p. 622) i. —— ——— ——-— Effective 
aHempt to remedy fadure.J—WHITE v. 
InGA Municipa, District & PiIpGEoNn 
(Alta.), [1928] 3 DD. L. R. 8293 [1928] 
oOW. W. RR. 251.--CAN. 

gee (p. 622) i. ; 
~- SUMMERLAND DEVELOPMENT Co., 
LYD. ¢. SUMMERLAND, [1928] 4 D. 1. TR. 
Z583 [1928] 3 W. W. RR. 145.—-CAN. 

mmm (p. 622) i. 
|] ~HILL v. MACAULAY (1884), 6 

251,-- CAN. 

mmm (jp. 622) ii. 
——.J—lhtep v. SMITH 
Man. L. R. $41.--CAN. 

mmm (p. 622) iii, -— —- —-- ——- 
———,)—--TETRAULT v. VADGHAN (1899), 
12 Man. L. It. 457.—CAN. 

rrr (p. 622) 
GREENSTREET 1. 
229.—CAN. 

ttt (p. 622) i. 
Woop v. BIRTLE (1887), 4 Man. L. I. 
415.—CAN., 
MoDonatn v. RORILLARD (1863), 2 
U. C. R. 105.--CAN. 

r (p. 623) i, 
bnductid m fair, 
manner. J-—-DONOVAN ¥. 
15 A. R. 432.—CAN. 

r (p. 623) fi. 
MORAE v. CORBETT (3890), 
L. R. 426.—CAN. 


r (p. 623) lil, ——- -—-—- -——.]— 
Score v. IMPERIAL LOAN Co. (1896), 
11 Man. L. R, 190.—CAN. 


ewer tee 8 








—— ee 





—_- 


0. R. 


ree 


(1884), 1 


wee eee 


"Paris (1874), 21 Gr. 





—_— J 





——— Whether sale 
open & proper 
Hoa@an (1888), 





ee 


6 Man. 





v Bigy 


are able to hear the appeal, the justices have 


a discretion to postpone the hearing, so that 


— FR, v. 


728; 72 


dd (p. 628) i. —— Right to 
recaver damages against municrpalrty— 
wlesessment Act, BR. S. M. (ce. 101), 
8. 192.)}—CLEMONS »v. 8ST. ANDREWS 
(1896), 11 Man. L. R. 111,—CAN. 

oo (p. 623) i. Pro- 
nerty not sufficiently defined or described. | 
—TOWNSEND v. ELLIOTT (1861), 11 
C. P. 217.—-CAN. 

00 (p. 623) ii. ——— —— -— ; 
TOWNSEND v. HLLIOTT (1862), 12 C. P. 
217.--CAN. 

00 (p. 623) iii. —— ———- — - —-—. 
—DOMANISKY v. FITZGERALD (921) 
oan L. HK. 524; 55 N.S. BR. | 








a 








pp (p. 623) i. —— —— Issucd 
under repealed astatute.|—-NANTON », 
VILLENEUVE (1894), 10 Man. L. R. 
213.—CAN. 

nnn (p. 623) i. —— Burden of 
proof—Of invalidity. aac: v. COR- 
BETT (1890), 6 Man. L. R. 426.—CAN. 

non (p. 623) li. —— —— Of 
validity.|] — ALLOWAY wv. CAMPBELL 
(1891), 7 Man. L. R. 506.—CAN., 

000 (p. 623) i. Bidding 
more than amount due for tares and costs 
—I’ffect of.|\—Re DUNN & EXPROPRIA- 














000 0 (p: 623) ii. —— Mortgagee— 
Taking assignment of tax sale certificate 
& obtaining title—_Eixtinguishment f 
mortgagor's rights. }—F ARROW 
MaASskyY-HARRIS CoO., LTD., care 3 
D.L. R. ee + [1927] 2 W. W. 539; 
21 Sask. L. It. 610.—CAN. 

000 (p. rere ili. ——— Statement 
in. certificate of title that title subject to 
existing iad YT Ata of. }+-—-SHEWCHUK 











Vv. Poot ae ae L. R. 280; 
tiv27) 2 W 07 36 Man L. 
eau: (bp: ieee iv: ———- Tesue of 


certific of title—Effect of-—On judg- 
ment for alimony pee against land.)— 
Rte SMITH, LAND TITLES ACT, 


they may have proper materials before them. 
Lonpon County JJ., 
LANCASTER & .JOHNSON (W. W. 
Sons, LtTp., [1929] 1 K. B. 81; 98 L. J. K. iB. 
139 L. 'T. 609 ; 


ha p. LOCKE 
& R.) & 


92 J. P.183; 44T. L. R. 


Sol. Jo. 584; 261. G. BR. 549, D.C. 


[1925) 2 D. L. R. 5563; [1925] 1 


W. W. 2.1057; 19 Sask. L. R. 577.— 
aie 
k (p. 624) i, --—- —~—- Time for 
bringing. }-——GREENSTRERT v, PARIS 
(1874), 21 Gr. 229.—CAN. 
k (p. 624) ii. —— —— Costa— 


Taabilay of purchaser. }—BLANOHARD 
aa (1885), 3 Man. L. BR. 13.— 


d (p. 624) i, ——~ -——-- ——— -- 
Re Lewis & PHALEN oe W. T.) (1905), 
1 W. L. R. 36.—CAN 


e (p. 624) i. ~ ae 
of Me sale.” j—Held : the word “ sale,” 
us used in Tax Recovery Act, 1922, 
c. 122, 8. 21 (1), did not’ mean the 
knockiug- -<lown at the auetion of the 
land to the highest bidder, but. meant 
a sule completed by payment & con- 
veyance.< STANDARD Trust Co. »v. 
STEWART, [1928] 4 D.L.. R. 802; [1928] 
3 W. W. R. 409. -CAN. 


f (p. 624) i. ——~— Purchascr 
of land sold under eigen oe v. 
TURRILL (1877), 7 P. R. 142, —CAN 

ff (p. 624) | i. as 
FONSECA v. SOHULTZ (1891), 7 Man. 
L. R. 458,.—CAN. 


——eae ee 








rrr eee 








kk (p. 624) i. —— Whether 
adequate remedy. Ree pat ee v ALLO- 
WAY (1894), 10 R. 221.—CAN, 
kk (p. 624) fi. -— — Sale by 


purchaser—-Whether waiver of right to 
tender.J—NEW BRUNSWICK LAND & 
INVESTMENT Co. v. SIME, [1928] 4 
D. L. R. 214.—CAN. 


oo (p. 624) i. Hates owing to 
local authority—Incorporated with muni- 
cipality before payment.}—BRISBANE 





on CouUNOIL v. Hovgr, [1928] 
.R. Q. 102; 22 Q.J5. P. R. 63.—AUS. 
000 (p. 624) i. — ~ When 





proceedings taken to collect tar.J—Re. 
MoKENZIE = a: Co., [1928]1 D.L. R. 
336; 8C. - 509.—CAN. 
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Part |. 


39. Add. Annotation : 


In General. 


30 Beauv. 352. 


Mentd. JI. R. Comrs. v. 55. fdd. Annotation « --Mentd. Ie Reeves, Reeves 
Forth Conservancy Board, [1929] A.C. 215, (. Pawson, [1928] Ch. 351. 
Part Il.-—-E 
art Il.-—Estates and Interests in Real Estate. 
159a. -—-- —.|--A leasehold for hives be my settled currence of A.--SLADE ov. PATTISON (1835), 
on A. for life, with remainder to B., AS GUUS Hoda db. Ch. 51. 
tenant in tail, with remainders over: Held: Annotations -- Refd. Mdwards v. Champion (1853), 3 De G. 
the quasi tenant in. tail could not, _ fine or M.& G. 2025 Pickersgill 7, Grey (1862), 


otherwise, during the life of A. 


subsequent 


PART 1. SECT. 1. 
3 J- HONrTER 1, 
eet (N. BD 913, 33 KK. i. RR. 
394; 14D. La. 556.—CAN. 


PART I. SECT. 3, SUB-SECT. 1. 


| ae Right to build.|) The tight 
to build a house on another man’s land 
is not an incorporeal heredif{ament. 
Such a right is a mark of tatle & of 
exclusive enjoyment, & i» not an cuse- 
ment or profit a prendre .-—PITMA NU. 
Cees (1891), 40 N.&B. a. 20.-— 


e 





PART I. SECT. 6. 


ei,- -— Krections by purchaser 
under instalment agreement.) —- What. 
may be only w chattel if erected by a 
tenant for vearr may well bheeome part 
of the soil 1f erected by a purchaser of 
the Jand under an agreement for sale. 

Wire fencing & fence posts erected 
or completed by the deft. while he 
occupied land, previously rented to 
him, a8 purchaser under an lustalinent 
agreement made with the Crown held 
to have become part of the soll, & 
therefore, to huve passed to the 
Crown when deft. gave up the agree- 
ment & surrendered all his interest 
in the land to the Crown, & to have 
become subsequently the property of 
pltf. when he purchased the Jand from 
the Crown.—LAROCHRELLE v. MARCHAND, 
[1928] 3 W. W. R. 731.—-CAN. 


c ii. — ~.]—On the question 
whether articlos affixed to land have 
become part of the realty, the intention 
of the person who atfiixced them is 
inaterial only in so far as it can be 
presumed from the degree & object of 
the annexation. Buildings crected by 
the owner of land for use in the making 
of bricks held to forin part of the 
realty, although some of them were 
attached to the land by nothing but 
their own weight. They, therefore, 
hbevame the p shy ape of deft., who 
became register owner of the land 
in pursuance of the purchase thercof 
at a tax sale under Asseasinent Act. 
Certain machinery in said buildings 
was also held part of the realty.— 
McCuroHeon v. LiIGHrroor, [1928] 2 
W. W. R. 240.- -CAN. 


Li. Printing presses.| -—RIGHMARDHON 
Hs Hakpiet, [1928] 2 W. W. R,. 246. - 


m (p. 663) i. How far Hnqlish law of 
fixtures applicable in Canada—As 
icteeee original vendor & aubsequent 

niees.J—'TRAVIS-BARKER v. REED 
(1928). 66 D. I. R. 426; 17 Alta. 








remainders without the 


bar the 183a. Cestui que vie dead -& death concealed.|- 
con- 
LJ. Ch. 219. 
Ja Re. S19: [L92by 8 OW. WwW. OR. 770; aaa (p. O80) iv. --- - - loffect of 


revsd, on the facts, [1923] 3 Do dah. 
927; (1923) 3 W.W RR. 451.— CAN. 


PART I. SECT. 7. 


o. — -- When presumed —1After long 
possession,| Doh de. MCKAY vv. ALLIEN 
(1851), 7 N. B. RR. (2 AML) IME. 
CAN 


PART II. aaa 3, SUB-SECT. 1. 


a i. No qrantce * fo 
, hie Re LOAN Co. t. CLARKE (L875), 
BA. n. 420. CAN. 


ali,—- “cl the heirs of his body for 
twenty-one years or the term of his life 
fully to be completed.) —Dett. on 
Oct. 13, 1852, granted the land in 
question to one S. to hold “to the said 
S. & the heirs of his body for twenty - 
one Yeats, or the term of his natiwal 
life, trom Apr. 1, 1853, fully to be com- 
pleted & ended ” .—f/leld: by the 
lease 5. took a Hfe estate, in which the 
tern: merged, & he, therefore, had no 
interest which the sherifl could sell 
under the ff. fa. against DOU 
DanvE tv. ROBERTSON (1860), 
U.C.l. 451. CAN, 


Ry 


PART II. SECT. 5. 


pp (p. 679) i. 
CAMPBELL v. ROYAL CA 





NADIAN BANK 





(1872), 19 Gr. 331. CAN. 

o (p. 680) i. ——- -- ——.J -fe 
LESPERANCE, [1927] 1 D. cA Ki. 391; 
G1 O. L. 1. 91. CAN. 

o (p. 680) li. —— - —-.}— Re 
Wiliams (1903), 24 C. hL TT. Obs 7 
O. Is. R. 156; 38 Of W. RR. 251, - 
CAN. 

t (p. 680)i. —— ~— — ./ Ae Tierney, 
11927) 3 Dp. L. LR. 943; Go 0. L 
652.—CAN. 

qa (p. 680) f. —--— a passing to 
husband unter intestucy father— 
Husband ce infestate.- "Ie An 
BALD (1908), 5 K. L. It. at 

aaa (p. 680) i. 

TRONSIDES wv. GREEN ean). 119271 
3D. i. R. 1683 (1927) 2 We. WwW. RR, 
59.—-CAN. 

aaa (jp. G80) ii, -— —- —— —--.]-—- 


Ree RIPSTHIN Ksratrr (Man.), 1924 | 3 
W. W. R. 791.—CAN, 

aaa (p. 680) Lil. J - 
FRosYaD v. LIBLK, [1927] 3 Dr FR. 
916; (1927) 2 W. W. R. 550; 21 
Sask. lL. R. 603.—CAN, 


tor" 


adultery | -Newher at) common law 
nor under Dower Act does adulterv 
disentitle a wife te dower, although at 
is tf cGiIreunistanee to be taken mito 
account obyv the judge ain deciding 
whether itis fate & reasonable to order 
that her consent to the disposition of 
the homestead be dispensed with under 


pect. 8S. Mxeept, however, bv het 
consent or tnder such an order her 
might to dower am the homestead 
cannot be dened her. We MALLBR, 


fwgZ9] © DP L. We Wi: 
W. OW. KR. 649) CAN. 


cee (p. 680) 2. —— Land purchased 
subject to mortgage—Registration — of 
conveyance before discharge of mnortgage 
by vendor.j—Rhe Konre & HOpGIins, 
(927, 4 Dp. L. R. 1009; 610. L. R 
298. - CAN. 

ddd (p. 680) i. -- 
testator had any cstate 
virtue of any 
SPARKS (1863), 11 


ddd (p. 680) i. Lands assigned 
by husband for benefit of ercditors 
& released by wife from dowo — Subse- 


PPNQR] oo 


Lands it which 
of freehold by 
mortgage.) —LOW ot. 


CO. P. 25. - CAN, 


quent Baregiestei ai fo hhusband.| Re 
IRVINE, [1928] 3 °D. LL. RR. 268; 62 
O. L. RR. 319. CAN. 


ddd (p. 680) iii, - - Land granted 
by Croun subject too maneral rights — 
Whether land granted as mining land,|—- 
Re (RVINE, [1928] 3 TD). L. R. 268, 62 
QO. L. I. 319. - CAN. 


ddd (p. 68()) iv. —- Land comprised 
mm offer to purchase Accepted by hus- 
band — Acceptance not pasted till afler 


husband’s death.| ~Re RVing, [1928 | 
3). L. R. 2683; 62 0. EL. KR. 38i9. - 
CAN. 

ttt (p. 681) i. -—-- | 
McLENNAN Uv. GRANT (1868), 15 Gr. 65. 
—CAN. 


ttt (p. 681) fi. -_ = - - ,f - 
LEYS v. TORONTO GENERAL, “‘TRUNTH 
Co. (1892), 22 O. R. 603.-—-CAN. 

ttt (p. 631) iii. .| 
SABINE v. Woop (1910), 9 EK. LL. Te. 169, 
- CAN 





ttt (p. GSI) iv. - ——--- -—-,]-- 
Testator, after bequeathing certain 
Jegacies, devised bis lands to bis sons, 
charging them, however, with the 
Jegacies & also with an annuity of $100 
1o his widow, to whom he also 
bequeathed his furniture, apartmonts 
in bis dwelling-house, & sundry other 
things. The estate was sufficient to 
answer all legacies, & also the widow’s 
dower :—Held: the widow was not 


Cases 297a—668a. 


297a. Whether court will supply word ‘‘ of. ee 
By a voluntary settlement A. & his cousin 
limited certain gavelkind lands to a relative, 
C., for life, with remainder to her issue, & 
for default of such issue ‘‘ to the use of the 
right heirs of l., deceased, & J.,’’ who was 
then living, ‘‘ the two sisters of the said A., 
their heirs & assigns, as tenants in common 
for ever ”’ :—Held: the ct. declining to read 
the limitation as a limitation to “ the right 
heirs of 14., deceased, & of J.,”’ J. herself took 
a vested remainder in fee simple in a moicty 
of the property expectant on the death of C., 
without issue; &, accordingly on the death 
of ©., who survived A & died without issue, 
the moiety passed to I 8 co-heirs in gavel- 
kind.—HAWEs v. HAWES (1880), 14 Ch. D. 


G14; 438 L. T. 280. 
sAunotation = - -Folld. Ztc Featherstone’s Trusts (1882), 22 
th. y) 


389. Add. Annolution :-- Mentd. Verner-Jefifreys v. 
Pinto, [1929] 1 Ch. 401. 
438. Add. Annotation: —Mentd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 
~ ——-~.|---WILLIAMS v. Watrrens (1845), 
14 M. & W. 166; 5 lL. T. O. S. 130; 153 
KM. OR. 434, 


wtnnotation :—-Folld. Re Watson & Morrison's Contract, 
Watson v. Kerr (1900), 44 Sol. Jo. 52 


509a. 


520a. --- .|-- CAIN @. 'PEARE Helis. 4. Mov. 
PLC. C. 249; 7 Jur. 567; 18 E.R. 297, PLC. 

936a. | Barenay ov CoLuerr (1838), 4 
Bing. N.C. G58 5 J Arn. 287; 6 Scott, 408 ; 
T1L.d.0. 2. 2853 182 Kh. RR. 942, 

537a. - -|—He who has occasion to use a deed 


is legally entitled to the custody of 1t3  &, 
where several are equally interested in it, 
either having possession may retain it ayainst 


put. to ber election as between the will oo (p. GSE) 
& her dower.——-WuUS8ON ©. WILSON of utfe as avitness 
(1883), 7 O KR 177.—CAN. dA 
ih. (pb. 08) ve 
wib bequeathing toa wife the dwelling- 
house for her natural life, the house- 
hold poods, & an annuity of $300 
secured to her out of the estate '-— 
Ileld: not to put the widow to her 
election.— Re BIGGAR, BIGGar wv. 
STINSON (1884), 8 O. dt. 372.-- CAN. 
_£ (p. 682) i. --— ot iar 
: EVANS (1836), 13 } U. C. Kk. 


10 ULC. Bh. 


Award by 
court to disturb. | 


1 (p. 685) i. 


eepee ae 


Action by husband 
wifeJ— Tn an action for dower by 
husband & wife, the wife is a competent 
Witness.— CADMAN %. 
591.— CAN 
kkk. (p. O84) i. -— -— Claim admitted —- 
COMMISSTONOLS 


ING (1879), 41 ULC 


Appluwation for order 
under Dower Act, RS. O., 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


the others.—FosrerR v. CRABB (1852), 12 
©. B. 186; 213]. J. C. P. 189; 16 Jur. 835; 
138 I. KR. 8533; subsequent proceedings, 12 
C. B. 379. 


| Annotations :—Refd. Taylor »v. Sperry (1863), 4 Giff. ios 


Leathes ». Leathes (1877), 36 L. T. 646; Wright 


Robotham (1886), 33 Ch. D. ide. 
584a. —-—.] a ?. SHAMAN (1677), Cas. 
temp. Finch, 279; 23 4. R. 153. 
Annotations :—Refd. Er p. Wynch (1854), 5 De G. M. & G. 
188; ltoddy v. Fitzgerald (1858), 6 H. L. Cas. 823. 
592a. Addition of ** & if more children than 
one.’’|— By a marriage scttlement estates 
were limited to the wife & the husband for 
their lives, with remainder to the heirs of the 
body of the husband on the body of the wife, 
& their heirs, & if wore children than one, 
equally to be divided among them as tenants 
in, common, & for default of such issue to the 
wife & her heirs :—Held: the husband did not 
take an estate in tail special, but for life only, 
& the chudren took by purchase as tenants 
in common in fee in remainder.. Norm 2. 
MARTIN (1833), 6 Sim. 266; 58 E.R. 593. 


Annotations,—Consd. Jordan v. Adams (1861), 9 GC, B.N. S- 
483. Reid. Gunimoe v. Howes (1857), 23 Keav. 184. 


ai Limitation to particular persons.! ---WAKER 
». SNOWE (1622), Palm. 359; 81 BE. R. 1125. 


anes :—Refd. aes oe Maatenmiiii (1757), Amb. 344 ; 
Doe d. Long ov. Laming (1760), 2 Burr. 1100, Wanter v. 
Perratt (2813), 9 Ch & Fin. 606; Tarleton uv. Liddell 
(1851), 17 Q. B. 390. 


663a. —-—— Death of protectors.|—-The trustees of 
the real estate under a will were appointed 
also protectors of the estates tail created by 
the will. ‘They all died, & new trustees of the 
real estate were appointed by the ct. : —eld: 
the tenant for hfe had become protector of 
the settlement, & he & the first tenant in 





PART II. SECT. 10, SUB-SECT. 1. 

sa. Iteul Chaticls Act, 1834—h feet of.] 

-—Dos d. EvAns v. DoyYLe (1860), 
4 Nfld. L. I. 482.--NFLD. 


PART Il. SECT. 10, SUB-SECT. 4.-—E. 


p i. ——.|—It. 1x, at least, doubtful 
whether a intge. in fee by a tenant in 


STRONG (L813), 


Right of 


cee C Ay eal tail in possession bars the ental; & 
7.—CA whether, upon a discharge being 
executed, the mtyor. does not take 


buck his oriinal estate.—-Re DOoLsEeNn 


year te igy (1872), 4 Ch. Uh. 36.—CAN 


A 6, —CAN. 

{ (p. 6&2) it, —— -- — -.]—- 
Where a will im express terms makes 
provision for the testator’s wife in 
hen of dower, thus bringing directly 
to her mund that she ecunnot bhayve dower 
& the benefits of the wil] ax well, a 
mueb shghter dealhng with the property 
left to her will evidence au election on 
her part to take under the will, than 
would be suflicient in the absence of 
such express provision *- —lleld : there 
being such provinion, the evidence set 
out’ im the report of the case was 
autticient to establish an election to 
take under the will, though, otherwise, 
it would not have been.—NIXON Pp, 
ASHTENHIURST (1884), 7 O. HK. 664.— 
CAN. 

ooo (p. 682) i. -.}+-HILL vt. 
GREEN WOUD (1864), 23 u. C. R. 404.- 
CAN. 

k (p. 683) i 
Where a wife of hor own consent leaves 
the society of her hushand & then 
commits adultery, she is barred of her 
action for coe WHIMBEY v. HYDE, 








— ee eee fe 





[192713 D. L. R. 237; 60 0. L. R. 399. 
—CAN. 
co (p. 683) i. —-— Lapse of time.)-- 


Pyatr v. MCKEE (1883), 3 O. R. 151.— 
CAN 


&. 12—Duty of court.)—Re KiNG (1899), 
18 P. It. 365.—CAN. 


PART Il. SECT. 6, SUB-SECT. 1.— 
D. (b). 

i Admission of parol 
Sai TAN CHEW HOE EO t. 
CHEE SWEE CHENG (1928), L. R. 56 
Ind. App. 112.—IND. 


PART II. SECT. 6, SUB-SECT. 1.— 
D. (c). 

— — —-—.]--Re WHITE, [1928] 
J D. 'L. It. 846.—CAN. 


PART II. eevee ¥e yore 1.— 
- (a). 
sd. General rule.|—CHANDRA KIs- 
NORE CHAKRAVARTY v. BISESWAR PAL 
(1927), I. L. R. 55 Cale. 396.—IND. 


PART II. es (G SUB-SECT. 1.— 
. (b) i, 

394 ii. ——— Method of account- 
ing.|—SPROULE v. CLEMENTS (B. C.), 
1927] 3 DD. L. KR. 955; [1927] 2 
W. WwW. Rn. 825.-—CAN. 


oe II. SECT. 6, SUB-SECT. 2. 
i. ——. ag ee KESH SINGH wv. 
HARDEE (ah), I oL. Rh. 49 All. 763.— 











PART II. SECT. 13, SUB-SECT. 2.—B. 

li. ——~.]}— BABBITT ¥. CLARKE, [1925] 
3D. L. HR. 553; 57 O. L. R. 60.—CAN. 

1] ii, -- -.}- The statement that 
possession is evidence of secibin in fee 
ineans that there is some evidence 
that the title to the land has come to the 
person claiming possession in one of the 
folowing ways, namely: by Crown 
eraut, sixty years’ possession adverse 
to the Crown, conveyance from w 
prior owner, devolution or by twenty 
years’ adverse possession.— NOLAN v. 
iN (1928), 28 5. Rk. N.S. W. 
47 45 N.S. W. W.N. 141.—AUS. 


ae How far possession exctends--- 
Oceupation of small porlion of wild 
land.J—When a referee finds in favour 
of u title acquired by adverse possession 
aguinst the legal paper title, his certifi- 
cate must show of what portion of the 
lot the claimant has been in possession, 
for by the occupation of one or more 
acres of a wild lot. of land a party will 
not acquire title to the whole lot.— 
LOW v. MORRISON (1868), 14 Gr. 192.— 
CAN. 

sd. Possession under agreement— 
Subject to performance of condition— 
Possession for ten years after time fixed 
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tail could convey.—-CLARKE v. CHAMBERTIN 
(1880), 16 Ch. D. 176; 29 W. R. 415. 


677. For “ (1841) ” read ‘“‘ (1889).” 
761a. -|—SMITH v. RisLEy (1639), 


Cro. Car. 529; 79 EK. R. 1058; 
GERMAN @?. RistEY, W. Jo. 418. 


sub nom. 





Ce menar manned 





Annotation :—Refd. Barker v. Keete (1678), Freom. K. B. 


Part Il]._—Transfer of Land inter vivos. 


885a. Effect of memorial— Evidence of contents of 


deed.|—The registered memorial of a deed 
conveying Jands in Middlesex is secondary 
evidence of the contents of such deed against. 
the personal representatives of the party by 


———— ee 


whom such deed in reyistered.— WoLLASTON 


? HAKEWILL (1841), 3 Man. & G. 297: 3 
10 L. J. C. P. 


Scott, N. R. 593 ; 
EK. R. 1157. 


e. 


303; 133 


Annctahons :—Mentd. Beardman v. Wilson (1868), L. R. 





for performance. |—BisHor v. 
[1928] 2 D. L. R. 990.—CAN. 


PART III. SECT. 1. 


834 i. Grant must not commence in 
futuro.-—He SMITH & DALE (1920), 46 
oO. J bet RR. 403,.—CAN. 


bi. - Assigned by husband alone— 
Subsequent abandonment of homestead — 
Right of wife to oppose validity of assign - 
ment.}—After a homestead under 
Homesteads Act has ceased to be such 
owing to ity permanent abandonment 
as a place of residence, the wife bas no 
status under said Act to oppose the 
validity of an assignment of the land 
executed by her husband prior to said 
date, although the asmgnment was not 
exccuted, as the Act requires it to be, 
by her: & her husband is in no better 
position in this respect than she is. -- 
DouGuAs v. ADDIK, [1928] 4 D. L. BR. 
167; [1928] 3 W. W. lt. 37.- -CAN. 

b ii. Order dispensing with 
consent of wife—Under Dower Act, 
1922—-Flusband’s conduct conducing to 
adultery of wife.j\—Re MILLER, |1929] 
1D. L. . 147; [1928] 3 W. W. R. 
643.—CAN. 

b ili. Without wife’s consent— 
Void.|—Re Minter, [1929] 1 D. L. R. 
147; [1928] 3 W. W. R. 643.—-CAN. 


PART II. SECT. 8, SUB-SECT. 2. 


e i. Effect of 26 Geo. 3, c. 3.)— 
Dor d. WILT v. JARDINE (1836), 2 
N. B. R. (Ber.) 245.—CAN. 


PART III. SECT. 3, SUB-SECT. 4. 


af. Crown leaseholds-—Duty of trans- 
feror to obtain consent.|--MAY v. DALY, 
[1927] Ss. A. s. R. 428.-—AUS. 


PART III. SECT. 4. 


865 i. What words operate as grant—- 
** Demise.”’)—SPEARS Vv, MILLER (1882), 
32 Oo. P. 661.—CAN. 


PART Ill. SECT. 6, SUB-SECT. 2. 
xr (p. 746) i. Portion of land 
pon her for improvement of road-——Nat 
-divided.)|~—-The D. County Council 
acquired, in order to lay out, maintain 
& keep a now road or an improvement 
of an existing road, the use of a portion 
of a holding subject to a land purchase 
unnuity, without the consent of the 
Ministry of Finance :—Held: the 
county council were entitled to have 
registered under the Act as a burden 
the use of portion of the holding. as 
no ‘“ sub-division ’’ of the holding 
within Northern Ireland Land Aet, 
1925, s. 30 (1), had been ecffectcd.- - 
k (p. 747) i. S.P. WATERLOO ». 
BARNARD en (1915), 33 W. L. Rh. 
223; 9 W. W. R. 870.—CAN. 
k (p. 747). fi. --—-- What %s.J}-— 
BOURQUE v. CHAPPELL (1900), 21 
Cc. iL. TT, 132 > 
CAN. 


Cox, 














2N. B. Eq. Rep. 187.-— 


C. P. 57 ; Rendall v. Andriw (1892), 61 L. J. Q. B. 630. 


— (nm 747) 2, 
KENNEDY (1884), 10 PDP. RR. 2t 
CAN. 





2-— 





n (p. 747) ii. Subsequent dis- 
continuance of action—Whether filing 
of lis pendens constitutes cause of action.) 
—COWAN wt. Macaubay (1897), o 
B.C. R. 495.—CAN, 


n (p. 747) tik. - --— Descharge of.|— 
GRAHAM 7 CHALMERS (1866), 2 Ch. Ch. 
53. —CAN. 

n (p. 747) iv. By plaintiff im 
ercditors’ action.) —BEVILGOCHWAY tC. 
SCHNEIDER (1893), 3 B. GCG. Re 90. -- 
CAN. 





sk. I’inal order for cancellation of 
agreement for sale.|--Re Lanp TITLks 
ACT, AVEISGAARD’S CANE (Sask.), 
[1918] 2 W. W. BR. 916.—CAN, 

sl. Judgment -Registrahion of as 
morlgage ~Suffcrency of  affidaret.|— 
fe Mureny, (1928) I. BR. 179.- IR. 


PART III. SECT. 6, SUB-SECT. 4. 


aa (p. 747) i. Upon 
registration of transfer—Whether certift- 
cale should be clear of subsequent execu- 
trons.]- -QUEBEC BANK v. ROYAL BANK 
(1916), 34 W. L. R. 1373; 10 W. W. RR. 


21 aes A . 


——~- = a 





q (p. 748) i. Ierceutor of 
estale entitled to lands as devrisce 
Whether execution to be registered as 
against executor personally.|—He GAt- 
LOWAY (1898), 3 Torr. L. I. 88.— CAN. 


bb (p. 748) i. AS against 
claimant by adverse possession.| - 
WASHINGTON & Gi. N. TOWNBITE Co. ¢. 
Houtbpnoox, {1924} 1D. L. RR. 818; 
[1924] 1 W. W. 2.5113 33 .C. RR. 38k. 
—-CAN. 

bb (p. 748) ii. ----— —— — On sale by 
owner of two adjoining lots to separate 
purchasers -—Alleged arrangement between 
vendor d& purchaser of one lol.) -- 
CANADIAN BIRKBECK INVESTMENT & 











Savinas Co. ». Rynern (1905), 12 
B.C. I. 92: 2W.L. R. 158. CAN. 
bb (p. 748) fii, —- - - -— 'ransfer 


by administrators lo one of themselves 
entitled only as life tenant Claim by 
remuinderman.}—-BREMNER vu. TRUSTS 
& GUARANTEE Co., [1928] 4 D. L. R. 
913; [1928] 3 W. W. lh. 110.-—CAN. 


bb (p. 748) iv. Tssued to munt- 
cipaluly— Failure to offer land for sale- - 
Rights of former owner.|- SHAW Y, 
Younastown, [1928] 3 D. L. Th. 404 5 
[1928] 2 W. W. KR. 310.—CAN. 

bb (p. 748) v. ---- Duty of registrar 
when issuing.) Re CANAIMAN PACTFIO 
Ry. Co. (1899), 4 Terr. Le. Re 227.-- 
CAN. 

bb. (p. 748) vi. ——— Under Quicting 
Titles Act—Tille acquired by adverse 
possession —Costs.] —Low v. MORRISON 
(1868), 14 Gr. 192. --CAN. 

bb (p. 748) vii. Certificate 
of sheriff—Form of.j—Where — the 
petitioner’s title was acquired within 





ee ended 


902. Add. Culations :-— sub 
TirhE, No. 213,137 ; 
Ll. T. Jo. 52 


s}] —SVPEPPARD ¢. | hwo 


891. In the last line of the existing paragraph 
substitute the word “ register ’’ for the words 
“sale without registration.”’ 


nom. Re REGISTERED 


G3 J. Jo. 82; 163 
vears before the filing of the 


petition, the sherif?’s certificate was 
required a to erecutions against tho 
prior owner, us any such exccutions, 
if duly renewed, might. bind the land.— 
Ine p. LYONS (1869), 2 Ch. Ch. 357.— 
CAN. 

bb (}). 718) viii. - —-- - -—-— - ———.,] 

te HARDING (1871), 3 Ch. Ch. 232.— 
CAN. 

bb (p. 748) ix. ----- ----- —— 
Necessity for production.| <A. certificate 
from the sheriff of no executions against 
petiioner must be  produced.— fe 
RUNDE (1872), 4 Ch. ch. 71.—CAN. 


bb (p. 718) x. ——- - -— UCerlificate 
from county tfreasurer-~Form of.\—-Re 
HARDING (1871), 3 Ch. Ch, 232,—CAN. 

bb (p. 718) xi. Title 
derived through hands of trustce to pay 
creditors Notwes & advertisements 
necessary.) -Ike RUNDEL (1872), 4 
Ch Ch. 71. CAN, 


bb (p. 748) xii. ----— ——— Affidavit 
an proof: By whonmade.|}—Re RUNDEL 
(1872), 4 Gh. Ch. 71.--CAN. 


ff (p. 748) i. —-— Not executor of 
administratrir.|]-~-Purntic TRUSTEE v. 
REGISTRAR-GUNERAL OF LAND, [1927] 
N. Z,. a. RR. 839.—N.Z. 


hh (p. 718) i. ——-- Under Quieting 
Titles .Ack---Not purchaser selling before 
completion of contract.j-~Re BROWN 
(1871), 3 Ch. Ch. 158.—CAN. 

hh (p. 718) ia. --— Purchaser under 
sele by order of court—In forcclosure 
action.) CANADIAN PAciFIO Ry. Co. 
v1. MANG (1908), 83 W. LL. R. 7743 1 
Sask. L. BR. 219. —CAN, 


hh (p. 748) iii, —-~ HKuvecutrizx of 
Scottish will—- Rescaledin British Colum- 
bea. |}-—Re GCLAZY, [1928] 2 D. L. R. 9713 
[1928] 1 W. W. Lt. 974.—AUS. 


hh (p. 748) iv. -—~- Purchaser from 
trustee in bankruptey—Selling with 
permission of inspectors.|—The proper 
conclusion from the provisions of 
Land ‘Titles Act, R. 8S. O. 1927, c. 158, 
ss. 66, 69 (5), having regard to Bank- 
ruptey Act, kt. S. C. 1927, c. 11, s. 27, 
is that when land, vested in a trustee 
in bkpcy., has been transferred by the 
trustee with the permission in writing 
of the inspectors, the transferee, upon 
proper proof of the fact, is entitled 
to havo himself registcred as owner.— 
Re Pacey, [1928] 4 D. L. lt. 425; 62 
O. L. R. 616.--CAN. 

mm. (p. 748) i. -- - @iled by registrar 
~-frorm of—-Necessity for affidavit.)--- 
HAMILTON & WRAGGE PY. Srones, [1921] 





_ — ea re, 


QW. W. RR. 921; 62 D. L. RR. 282; 
30 B.C. RR. 65. CAN. 
qa (p. 749) i. -- — ~~ - --~ Minister 


of Agriculture—In respect of claim under 
Pike stool Encouragement Act, Lt. S. A., 
1922 (ec. 65).J-—R. ve. Rumsey & 
Morruin No. 551 MUNICIPAL Dis- 
rricr (Alta.), [1926] 2 D. L. KR. 792; 
(1926) 2 W. W. R. 34.—CAN. 


Case 921. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Part IV.—Extinguishment of Title. 


921. Add. Annotation ‘—Apld. Re Silva, Silva v. Silva, [1929] 2 on: 198. 





d (1). 749) i. “+ firehi claim- 
ung partnership interest in land~ Claim 
not founded on written document. |}— 
Re PPE & GRAHAM (Alta.) 
SoA gedse 21 hl. R. 349, 5 Is LR. 

34. ean 

e(p. 749)1. —-—-—-- TWushband having 
intercst under Dower Act, C. A., 1924 
(c. 53).J--SHINBANE v. MINUK, [1927] 
30D. LL. 1. 5503; [1927] 2 W. W. R. 
121; 36 Man. L. lt. 530.— CAN, 

8 (Pp. 749) ii. ——- Rural nane- 
cipaluty—-- .tgainst Crown lands for money 
advanced for sced ae J}—Ive LAND 











TITLES Acr, [1918] 3 W. W. mR. 13. 
CAN. 
© (p. 749) iii. -- - -- Claimant to 


part procecds of sale of Tand,\-- Sutr- 
HERD +. Housron, [1927] S. ALS. 7 
114. AUS. 
e(p.749)iv. - - 
to benefit of restrictive covenant. | 
WANED ob. THOLS, [1928] 2D. L. lh. 
7933 [1928] 1 W. W. R. 908. -CAN. 

Oo (Dp. 749) i. On failure to 
file evidenee of commencement of pro- 
ceedings -Whether applicable to caveat 
filed by requstrar.| HAMIVION — 0. 
STOKRHS, [1921] 2 W. W. lt. 921.— CAN. 

dd (p. 719) i.- ~ + -- Les pendens 
on file.) Land Registry Act. 5. 49 (8), 
does not require that the Ys pendens, 
or other evidence, of au caveator shall 
be filed dunng the currency of the 
caveat: the words “ have filed 7" are 
1o be construed as meaning “* have on 
tile.’—Crorr vo. WHITING (1910), Tt 


Person entitled 


WwW. T? 634, CAN. 
fk (p. 719) i. - -— ----- Appeal from 
order for discharge -~Reqstration of 


onder pending appeal. \—Re McINNIs, 
Ib. L. 1 


[1927 | % 481; [1927] 1 
W. W. R. 209: 21 Sask. 1. 1. 309. - 
CAN. 


- -— Claim unde) 
No proof of agrec- 


ff (p. 719) in. 
agreement for sale - 


ment.} - BABITT vr. Borwkau (1907), 7 
Terr, L. KR. 18t; 6 WL. 2. 260. 
CAN. 

ii (p. 719) iji, -— ----- Where 


caveator docs not assert rights actively 


ITow made.--Re MACDONALD, [1924] 
21). . R. 802. - CAN, 

o (p. T7450) i. alt= 
TLBNG WM, Saree (1902), 14 Man L. 
Zook. CAN. 

oc (p. 750) 1. —- —--- -,; - 
MeKay ec. McDougal, 11921) 3 
W. W. RK. 833; 638 DL. RR. 247, 15 
Sask. L. R. 24: affd. (1921), 68 
D. L. R. 245.—CAN. 


ce (p. 750) ii. 
BIsHor vo. WESTERN TRUST Co. (Sask), ay 


———es 


}1922] 3 W. W. Rk. 818; 70 D 
151. -CAN. 
H (p. 750) i, ——- --  - When main- 


PENDLETON, 
fh. 


tainable.j-- PENDLETON 1, 
[1927] 2 W. W. R. 720; 21 Sask. L. 
ee ~ CAN. 
(p. 750) i. - Kiuled before 
saree con) of) transfer- Interest of 
caveator nurchased by transferor— Right 
of fransferee.|—BENNETY vr. GALLMOUR 
(1906), 4 WL. R. 196; 16 Man. L. R. 
304 ats CAN. 
m (p. Tol) i. -—— — - Suhb-division 
of Sauareel into lots under unregistered 
plan.)--Re RYAN & VANCOUVER JDIs- 


A A a ee ee ee. 





TRICY REGISTRAR OF TITLES (B. C.) 
(1914), 26 W. L. Tt. 982.—CAN. 

gg (p. 751) i. ——- Zo accept caveat 
based on mortgage before registration of 
grant from Crown.|—lIte LAND TITLES 
AcY, CANADA Lirk ASSURANCE CO.’s 
ae (Sask.), [1919] 2 W. W. It. 47.--- 





gg (p. 751) ii. -—-— Transfer for 
erecutory considceration—Right to man- 
damus ow refusal to register.-—T. rv. 
ReGISTRAR OF TITLES, Hx yp. Moss, 
Hi9Z8)V.L.R 4113 11928) Argus L. R. 
29% = AUS. 

gg (p. 751) iii. ——— —— After fore- 
closure deerec.|---Re Werasr, [1928] 1 
bD LL. R. 9387; 610. L. R. 540.- CAN. 

nn (1. 751) i. - 
HALL. YOoRRTON LAND REGISTRA ATION 
DISTIOC T (REGISTRAR) (1911) 16 
W. L. RR. 568 - CAN. 

eee (p. 751) 9. - - Zo deeide as to 
status of person applying to amend plan. | 
hte COIsHOLM & QOAKVILLE TOWN 
Cornprn. (1885), 12 A. R. 225.—CAN. 

eee (p. 751) ii. --- - T'a pay over pro- 
portion of fees to treasurer—.I fler 
deducting disburse ments—Whether eourt 


can review imspector’s deeisuen as to 
dishbursements.] —- SIMCOR COUNTY ¢. 
SANDERSON, [1923] 1 D. L. BR. 11853 


3 y .— CAN . 
Registration under 


re | Q, da. R. 2 

eee (1. 7.01 ) iii. - 
Real Property fet, 19138—L-ffect of. | 
CANADIAN BANK OF COMMERCE 7. 
WINNIPEG Disrricr REGISTRAR, [1928] 
3 WwW. W. RR. 630 —-CAN. 

a (yp. 752) i. Land aot 
deseribed iw assyynment -- Effect of 
affidarit made for purposes of regostra- 
thow.|) Re ASTON & Wurrk (1920), 48 
q), Ih. IX. L6H8 ; 1s (). W. N. Hs CAN. 

ee (p. 752 .}—PuTz vr. 
TUTLES REGISTRAR, [IG2Z8] VW. da. i. 
SIS: {1928} Argus IL. R. 22d. -AUS. 


sn. Application under Quicting Titles 
Act— Jurisdiction of court— To grant 
certificate. |\—Kr np. CHAMBERLAIN (1869), 
2 = Ch. 352.—-CAN. 
l'o waive irregularity — 
i Gderiineiient. ]J—Re Harnis (1888), 
12 VP. RR. 430.- --CAN. 

sp. Luabelity of county council---T'0 pay 
for books supplied fo reqistrar.|- Rea 

KENT COUNTY MUNICIPAL COUNCIL 
(185 7), 18 U. GC. R. 572 - CAN. 

sq. —— 7'v furnish offices, vaults, etc.) 

It. v. NORTHUMBERLAND & Duruam 











—- 


COUNTIES CorRPN. (1861), 10 C. 1. 526. 
CAN. 
sr. Liability of city councel- To pay 


for statement of titles- Furnished by 
registrar of county-- To registrar of city 
separated from county.)- -DURAND vt. 
KINGSTON CrTy (1864), 14. PP. 139 - 
CAN. 


PART Ill. SECT. 6, SUB-SECT. 5. 


q (p. 753) i. - -- ---- ---. 
‘Fraud ”’ under Lund ‘litles Act, 
1917, ss. 59, 174 & 194, means actual 
fraud.—DOMINION }'irg-Brick & CLAY 
Propucts, LtTp. v. POLLOCK (NSask.), 
saa 2W. W. RR. 245.—CAN. 

r (p. 753) i. —--- --—— - | ANNABLE 
v. COVENTRY (1912), 22 W. L. R. 254 ; 
5 D.L. R.661; 2 W. W. R. 816. —CAN. 





aa (p. 753) i. -- 
MOUNT THEATRES, LUD. v. 
BERGER, [1928] 4 DD. L. RR. 
QO. L. R. 579.—CAN. 

kk (p. 753) i. —--—- —-- ——.]— 
CANADIAN PROVINCIAL POWER CoO., 
Lrp. v. NOVA ScoTsA POWER CoM- 
eon [1927] 2 Ue L. R. 475; 59 

.S. R. 234. —CAN 

r (p. 754) i. -—— -—--— -- --~ 
Hats Vv. PELMADULLA VALLEY Mt: tA & 
RUBBER Co. (1929), 98 Tn. J. P.O OC. 
174.—IND. 


aaa (p. 754) i. -—--- - -~ Conveyance 
by requatered owner— Judqinent reqrstered 
against regqastered owner after date of 
oie -Re MurRrity, [1928] LR. 


- =~ sf} PARA- 
BRANDEN- 
573; 62 


h (p. 755) i. ——- —-—.}—THOMAS 
Sues [1927] 2 D. L. Rk. 1146.-- 


cc (p. 755) i. Rights of 
purchaser from ostensible owner. | 
P, lL. T. A. Lk. CHETYYAR FIRM vb. 


MivnGg KYAING (1029), I. Le. wt. 7 
Run. 276. IND. 
mm (p. 755) i. - -— Right of owner of 


land sold for tares to sue under 
Titles Act, s. 110—Delay in bring- 
Ung action. |—BLAOKSTOCK v NORTH 
ALBERTA LAND REGISTRATION DIATRICY 
REGISIRAR (Alta.), 11917) 2 W. W. RR. 
Q3R.—- CAN, 


rr (p. 755) i. -—— Conveyance of 
Crown land by = squatter. |—ROoBIN, 
Conuas & Co., Lrp. vv. THERIAULT 
(1904), 25 C. L. T. 68; 3 N. B. Faq. 
Rep. 14.-—CAN. 

ecco (p. 755) i ---- Right of 
purchaser of one lot on building estate 
als to roads.jJ-- Re Me IEMURRAY XN 
JENKINS (1895), 22 A. R. 398.— CAN. 

gee (p. 755) i. --— - Restrictive cove- 
qants.| Ne ROWAN & KATON, [1927] 
2D. lL. R. 722; 60 O. L. R. 245, 
CAN. 


PART III. SECT. 6, SUB-SECT. 6. 


h i. Kigintable interest subse- 
quently acquired by trausferor.)- A 
transfer of land, in the form provided. 
in Roal Properly Act, made by the 
registered owner, & without any special 
covenants or recitals, does not operate 
as an ¢cstoppel & does not vest in the 
transferee an equitable interest sub- 
sequently acqmred by the trausferor 
m the absence of any fraud or misre- 
presentation by the latter.—BENNETrr 
ve ae (1906), 16 Man. L. R. 304. 





h ii. On remstration of transfer—- 
Previous transfer without consideration 
—Transferor subsequently becoming of 
unsound mind.|-~-RATLIGAN vt. REGAN, 
[1929] I. R. 342.—IR. 


PART Hl. SECT. 6, SUB-SECT. 8.~ A. 


st. Lis pendens—Dismissal of bill-- 
Order discharging lis endens Un- 
necessary. | rarer COSFORD (1858), 
Maas Ch. 22; 5 C. L. J. OS. 67. - 


PART IV. SECT. 3, SUB-SECT. 1. 


Sea ce [1927] 3 DL. R. 1; 
[1927] S.C, R. 403. 


Vol. XXXVIII..—Real Property. Cases 971—-1064. 


Part V.—Action for Recovery of Land. 


vile 





PART V. SECT. 1. 


sa. Duty of court—To decide upon 
legal rights of parties.|-—A Judge sitting 
at nisa pprius & hearing an action of 
ejectmont has only to decide upon the 
legal nghts of the parties, & if pltf. 
makes ont a legal title to the property 
he 1s entitled to recover, even though 
deft. may be entitled to relief in equity. 
~~DOEd. MOFFATT tv. THOMPSON (1877), 
1b. & B. 516.—CAN. 


PART V. SECT. 3, SUB-SECT. 2. 


f (p. 766) i. Cluamant by adverse 
possession-—Against Crown grantee. }— 
DOBEK v. JENNINGS, [1928] 1 D. L. BR. 
736: [1928] 1 W. W. RR. 3483 23 Altu. 
I. Lt. 306. —CAN. 


sc. Lessor —NSuul to obfain possession 
for lessee.|—A landlord, though he has 
given a lease to a third person, is 
entitled, for the purpose of putting his 
lessee in possession, to maintain a swt 
to ejecth a trespasser.— DAwonak 
PRASAD 'TEWARL v. LACHMI PRASAD 
SINGH (1928), I. Ta. RR. 7 Vat. 196. 
IND. 


sf. ‘Prustces of church—U nincor porated 
body |--Dor d.o GALT PRESBYTERIAN 
CHURCH TRUSTEES «. BAIN (1817), 3 
U.C. R198. - CAN. 


PART V. SECT. 3, SUB-SECT. 3.--A. 


ti - - —-~ A.J --hounro or. Sve 
(1898), 5 U, GL RR. 302. CAN, 

£1, -— Woafe living apart from hus- 
band Cireumstances — preeladiny — pre- 


sumption of being husband's agent. | -- 
Where a wife, Living apart from her 
husband, isin possession of land, under 
such cireumstanees as precludes. the 
presumption of her being agent. of her 
husband, she must be made a deft. in 
eyeectwent for the land. --Woopwakbp 
*e CUMMINGS (1873), 6 P. R. 110. — 
CAN. 

sg. Tenaids on one house —-Occupyung 
separate tenemcernts.|] Where several 
leonants oceupied different apartments 
in one house, as several tenements: - 
Hleld: asingle action night be brought 
for the premises, serving each tenant 
with w» copy & notice.---Dok d. BELL rv. 
Rot (1831), 5 O. S. 64. —CAN. 


Sh. Whether sub-lenants necessary 
parties.| Un an action by a landlord 
for possession of the premises, it is 
not necessary to make sub-tenuwnts in 
actual possession parties deft... & a 
Judgiient for possession may be given 
against the tenant under which the 


sub-tenants must go out.- EPNCOoR- 
PORATED SYNOD oF ‘TORONTO — v. 
IISKEN (1898), 20 O. I. 738. CAN, 


PART V. SECT. 4. 


bi. -- - Tenancy torminatle 
iy oether party.) KCKHARDT «. RABY 
(1861), 20 U. C. RR. 158.—-CAN. 

b ii. -- -- Defendant put into posses- 
sion by lessor of plaintiff Denial of 
lessor’s title jJ—Dor dad. Bouvier ce. 
KMRAZER (1835), 4 O. S. 80.—CAN. 

b iti. Defendant pul into ynos- 
session, by devisee for life—Right of 
remainderman.|—Dom d. FIELDS tv. 
McKay (1844), 4 N. BR. (2 Kerr) 
435. -CAN. 

o (p. 770) i. Action dismissed for 
Jailure to yive—Right to bring second 
action after making demand.|— Where 
an appln. for a writ of possession was 
dismissed because no notice of deter- 
mination of the lease hud been given :— 
Held: the landlord was not. thereby 
barred froin making another applnu. 
after giving such notice.—Re ERNE- 








Ada. ANnNotation :--- Menta. 
Mackaness v. Percival, [1929] 2 Ch. 181. 


tte Cockerill, 





K. 1. 105. 





[1928] 2 W. W. Lt. 628.—CAN. 


PART V. SECT. 7, SUB-SECT. 2.—B. 
1076 iii. — Affidavit of screwe 
Contents of.|--Affidavit of service of 
declaration by fixiug a copy to the door 
of house should state the name of the 
tenant from whom the rent 1s due. — 
Dok d. Wurrk v. Rok (1841), 4 N. BL. 








(2 Kerr) 360.— CAN. 
PART V. SECT. 8. 
sm. Claim under paper — tille 


Defendant setting un right under lease 
from plaintiff-—hight of defendant to 
rely upon forfeiture of lease —Though not 
pleaded.) - PETIMGREW vt. DOYLE (1567), 
17 C. BP. 459.- -CAN. 


PART V. SECT. 10. 

1125 i. --— Ville of plaintiff defec- 
fire.J—Dok d. MUNRO rv. HANSON 
(1831), (1825 1897) N. B. Dig 293.- 
CAN. 

r(p. 777)i.-~ - —-—.]—TOWNSHLP 
OF COLCHESTER SOUTH vr. HACKErT, 
[1927] 4 D. L. R. 317, 61 O.L. R277. 
affd. sub nom. HACKEIE rr. COLCHESTER 
Sournh MUNICIPAL CORPN., [1928] 3 
D. L. dt. 107.—CAN. 

r(p. 777) ii. — ——— et of Limita- 
hions—lffect of possession by tenant in 
common J-~- Dowd. WILLIAMS & Lac AV err 
(1843), 1 N. BOR. (2 err) 83. CAN. 


r (p 777) iii. facinst 
Plaintiff taking forcible possession. | - 
Possession short of twenty years In a 
sufficient title in cjyeetaunent, against 
a purty, who, without any show of 
title, comes & takes forcible posresslon 
of Jland. -Don d. FRENCH vr. DUNN 
(1859), 4 Nfid. L. R. 404. --NFLD. 


r (p. 777) iv. —-- ——.J--SOmMAN 
LAL vo. MoHan Lau (1928), J. L. &. 
50 All. 986. IND. 

aa (p. 777) i. ——--- -— Title acquired 
through person aho entered by per- 
mission of plaintuf.jJ—1n an action to 
recover possession of Jand, defts. 
himited their defence to a portion of 
(he land charmed, & as to that) portion 
depended upon title acquired from H 
who entered by permission of pltf. :— 
Held: both defts & H. were estopped 
from denying pltf.’s title. —LAKEVIEW 
MINING Co. ve Moork (1903), 36 
N.S. RR. 333.—CAN. 

o (p. 778) i. -——-— 
RiINGwoorp (euret 1875), BR 

AN 





- --,]- MILNER t. 
WW. . b25. 

o (p. 778) ii. -  ---+ Possessran 
obtained by erchange from plaintiff's 
father.|-~-BELL » CARRUTTTERS (1869), 
2QN.S8. D. 1 --CAN. 

o (p. 778) iii. - — ~ igreement by 
plaintiff to grant perpetual lease—Per- 
formance of acts referable to agrcement.| 
-- ARIFF o. JADU Nati MAJUMDAK 
(1928), 1. L. gt. 55 Cale. 1090.-—IND. 

t (p. 778) i. - ~ Purchase at sale 
under writ of execution --Judqment 
irregular to qurchaser’s knowledge. |— 





Held: the sheriff’s deed could not 
defeat pltf.’s. right to recover. - 
HAMILTON v. T.AIGHTBOD) (1870), 21 


(. P. 126.—CAN. 

t (p. 778) ii. - --~- Colour of tell.) -- 
Boyvp vw MILumrr (1873), 9 N. Ss. KR. 
292.—CAN. 

t(p. 778) iii. -—— ———. |— Mc Donan 
v. McIsaao (1905), 38 N.S. RR. 163 ; 
affd. sub nom. MOIBAAG v. MCDONALD, 
39 S. C. ht. 157.—CAN. 

t (p. 778) iv. --—- Defendant in pos- 
session as tenant of plaintiff. |—FIBHER 
v. JOHNSTON (1866), 25 U. C. R. 616.— 
CA 





WEHIN & WELCH, [1928] 4 D. T. RK. 198 ; 


1064. Add. Annotation :--Distd. Dudley & District 
Benefit’ Building Soc. r. 


(rordon, [1929] 2 


-__— an et ray «yest See ~ 


t(p 778) v. - Transfer to plaintiff 
made by party notin possession. | 
GAMMON @. JODRESL (1877), 11 N.S. BR. 
(21.& C.) 311. --CAN, 

t(p. 778) vi. -—— Tenant of morigagee 
—Witle of mortgagee - Aqgaimeal holder of 
equity of redemption | -Dok d. SMITH Uv. 
SNARR (1877), 17 N BR. (QP. & B.) 
06, —CAN., 

t (p. 778) vir. — 
from year to near 


Defe ndant tenant 
-No notice to termi- 


nate tenance.) UAvoRtE te. WILSON 
(19t3), 240 W RSE, 

t (p. 775) viii. - Defendant in 
possession aden conveyance from 
plaintiff o- Mrror in conveyanee 
Boundaries aarced between vendor A 


render} MeDONALD or IC NU DSIEN, 
LI9ZS)3 D.b a. 2423 [192812 WW. Lt. 
77. CAN. 


PART V. SECT. 11, SUB-SECT. 1. 


d i. -- Sufficrency of evidence.)- - 
ALLISON nr. Sviry C'S77), 2 PA B. 
199. CAN. 


aa (p TiN) i - i dn oa suit for 
eectinent, alhough pif. may not be 
able to establish any title in diimself, 
he as entitled to suceeed if he can prove 
that be was in possesston of the pro- 
perty in dispute until he was foreibly 
ousted by deft... provided deft. does not 
establish a better title me hianiwsellf - 
RvNdEr SINGH PRINGE 7 JmoRS SINGH 
(928), 3.1L. R oS Pat. 851. IND. 
sd. Ayectinent for non-payinont of 
rent Motion for gudgment against 
casual eyoetor- Tenant a qossessvon 
nol lessee -Whether necessary to show 
how tenant holds | Dow do St JON 
CoRPN. hr. Rok (1885), ZN. BR. E19, 

CAN. 

80. tourcgolered lease - Prior a date 
fo Crarn gant Whether admissthle 
fa prove right of tenant. - Norru 
Praairie LUMBBR Co t BarTESNEt 
AMERICAN TRUST Co, (1917), 28 B.C! WR. 

) AN. 


a Po 
PART V. SECT. 11, SUB-SECT. 2. A. 


1134 i. Plaintiff recovers om oun title. | 
(mARKiG tr. HAnkey & DUNLOP (1899), 


SB OO Rh 130, 1M. M. Cas. 281 --- 
CAN. 
1140 i. Plaulif{f claaming as pur- 


thaser under writ of esceution -— Proof 
of gudament de opret.| PERRY ', 
Prguorr (1855), 12 UL. CL he $72, 
CAN. 

o (p. T80) i. -- —. J -PRENLING- 
TON tC. BROWNLEE (1868), 28 ULC. i. 
149.—CAN. 

aa(p. 780). - - Proof of pudgmenut 
unnecessary.)—RALSTON vp. TLUGHSON 
(1867), 17 C. BP. 364. —CAN. 

aa (p. 780) ii. --- —.]—JEX 0. Hiers 
(1876), 39 U. C. RR. 606.---CAN. 


n (p. 781) i. — - Loan to be paul 
off by unstalments —Date of capuration 
of morlgage uncertain — Release of mort- 
gagor by morlyagec after achion brought. | 

ASHFORD t. MCN VWUGHitoNn (t8ot), 14 
U.C. RR. 171. -CAN. 


q (p. 781) i. Nol registered 
Admissible urhare no regesterca instru- 
ment.) -An unregistered Crown grant 
is admissible on evidence where it 1s 
not sought to set it up ugainst a 
registered instrument. DORRELL  t. 
CAMPBELL (No. 2), [1917] 1 W. OW. Lt. 
500: 23 B.C. BR. 500.—CAN. 





c (p. 731) i. ——-— Purchaser for value 
without notice —Defendunt in possession 
—(Clam by adverse possession. )|- — 


CANADA PERMANENT LOAN & SAVINGS 
Co. v. MCKAY (1881), 32 C.P. 51. CAN. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


fap TRI) Gi, Witle acquircd pendente 
lolc.)) [eld insuflicient.--~ADAMSON 
v, ADAMSON (1878), 25 Gr. 550.--CAN., 


hh (p 781)i.  - - Question for pury.] 
Rute he 6 MAXWELE (1859), 17 
CC. R173. CAN, 
sm. Claun by erecutric under mortqayc 
from defendant = Raght to show mortgage 
fo festator | SKRATION & WHITELAN 
(1864), 24 1. C. dt. 174. =CAN, 


sn. Weridence that ancestor of plaintiff's 
lessors. had cut wood off land.j-— 
MCDONALD of. CHISHOLM (1858), 3 
N.S. R. (2 Thom.) 406. -CAN, 


so, Clann by derisec~- Land morl- 
gaged by testator---Lorcelosure—- Land 
sold under decrec of court.|--K BARNEY 
(1. CREELMAN (1886), 14 5. C. 1k. 33. - - 
CAN. 


sp. Title derived from foreclosure in 
equity suit-- Property amortgaged = by 
remaiutderman - Defendant a posses- 


sion as tenant for hfe.| --COoLONTAL 
INVESTMENT & Loan Go. ev. Die- 
MERCHANT (1908), 38 N. B RR. 431; 
4.1. Th O16. CAN. 


PART V. SECT. 13. 


sy. Nature of action.}-—Auv action for 
mesne profits js ip oruin an action of 
trespass, & is reculated by the broad 
principles applicable to actions 


for dainages 
KAMALA VPROSAD SUKUL . 
Monan aaa (1927), 1 
Cale: 666.—IND 


Saeneon AHURA 2. WESTON (1872), 
32 Pu. C. Rt. 402.—-CAN. 


q i. -—— Right to costs of geclment 
Before taxation.J}—In an action for 
mesne profits, after judgment by 
default 1n ejectment, it is not necessary 
that the costs of the ejeetment showd 
be tuxcd before they ean he recovered. 
—BANK OF UPPER CANADA @. ARM- 
STRONG (1843), (1823-1900), 1 Ont. 
Dig. 2158. —CAN. 


KISHORI 
L. R. 55 





q ii. --— Necessity for proof of 
payment. J—Dorm vo. CAHILL (1853), 2 
All. 650.—CAN, 


PART V. SECT. 14. 


ei. Decisvon of master in chambers - 
On ory“nnating notice -Whether valu. |- - 
A muster in chatruibers has no power to 
make an order, upon oLrrginating notice, 
for the dehvery up of possession of 
land bv an overholding  tenuant.- 
MACDONALD 1. GEORGIADES (1916), 34 
W.L KR. 961.-—- CAN. 


sq. Motion for —Plaintiff?s cause not 
conclusively made — owt.jJ— Cv0oK 7. 
LEeMiiruUX (1885), 10 PP. R. 577. -CAN. 


Vid. 


against wrongdoers.-- | 


sr. Verdict entered for plauntiff by 
consent -Iénforcement conditional on 
certain payments—Judgment entered 


on verdict before A ies mande-—Right 
of defendant to damuges.] WATSON , 
arcdont (1882), 2 O. R. 237.—CAN. 


PART V. SECT. 15. 


p i, —-—- —— Notice ro quit asto parl 
given too late.) —Kjectanent for a house 
& small fot of land adjoining. It 
appeared that, as to the house, notice 
to quit) had been given too late, but. 
that pltf. was entitled to the land. Jt 
was ordered that unless pltf., would 
confine his judgment to the land, deft. 
should have wu new trial. —CONLEY t. 
LE (1855), 12 U. C. 1k. 456.—CAN. 

st. Rebuttal of plaintiff's crrdence— 
Deferdant in actual adverse oceupution 
Jor twenty years.J—Dok d. MCMAckin 
tv DEVINE (1841), 3 N. B. Tt. (1 Korr) 
411.—CAN. 


PART V. SECT. 17. 


sv. Death of lessor of plaintiff before 
trial-—Wiether severe facias necessary. | 
—In ejyectment under the old) form, 
where the lossor of the pltf. dicd before 
the trial:—-Held: no sc. fa. was 
necessary, but that) Judgment might. 


be entered, & a writ. of possession 
obtained. --Dok d. HAY ev. Hunt (1855), 


12 U. C. It. 625.--CAN., 


Vol. XXXIX.—Cases 106a -- 895a. 


RECEIVERS. 
Part |l.—Appointment by Court. 


106a. 








receiver of property in the possession of, & 
claimed by, deft. in the suit should be made 
only if there is a well-founded fear that, in 
the absence of protection, the property will 
be dissipated or irreparably injured. - 
BEvoy KnrisiiwA MUKHERJEE v. SATISH 
CHANDRA GiIrRI (1927), 55 L. R. Ind. App. 131. 


233a, —~~.|—A receiver appointed to collect. in 
assets, & to bring actions in the name of an 


extrix., must give security to indemnify the 
extrix. on account of such actions.- - TAYLOR 
v. ALLEN (1741), 2 Ath. 213; 26 BK. R. 532, 
L. C, 


Annotations :—Refd, Anon. (1806), 12 Ves. 4: Pemberton 
v Chapman (1857), 7 Bh. & B. 210, 


|—An intern appointment of a | 233b, -— 


| O71. Add. Annotation : 


| --SNARE Uv. BAKER, BEASLEY 0. SNAKE 


(1849). 13 Jur. 208. 


403. .1dd. Annotution :--Gencrally, Refd. Re Pinto 
Leite & Nephews, Ey ». Visconde Des Olivaes, 
[19290] 1 Ch. 221. 


| 451. —--.|--HALL ». JENKINSON ([813), 2 Ves. 
& BR. 125; 85 KR. 266, b. C. 


Apld. A.-G. 7. Glen Line, 
Jad. & Liverpool & London War Risks Insee. 
Assoen., Ltd. (1929), 34 Com. Cai 309, 


Part IIl—-Effect of Appointment. 


682. Add. Annotation :—Refd. Ie A Debtor, [1929] 1 Ch. 170. 


Part IV.—Rights, Powers and Duties. 


755. Add. Annotation :—Apld. Re Debtor No, 76 of 1929, [1929] 2 Ch. 146. 


Part Vi.—lInterference with Receiver. 


895a. —-—  - -.|-—A libel on the business carried 
on by a receiver & manager appointed by the | 
ct. is acontempt of ct., & may be punished by | tinotations 
committal of the offender.—HELMORE  ¢. | 7 Walt, 207. 
Smit (No. 2) (1886), 35 Ch. D. 4193 56] aga ee’, 
lL. J. Ch. 1455 56 1. T. 725 sub nom. Un- 





— om 


PART II. SECT. 1, SUB-SECT. 2. --A. 
h i. Master.) -The master of the 
High Ct. has no jurisdiction to make 
an order appointing u receiver by way 
of equitable execution. ~BATRD — v. 
Murpny, [1928] I. Rh. 125.-—IR. 


PART II. SECT. 6, SUB-SECT, 2.—N. 
ni, -—— —--.|—I1n an action by a 
vendor of land for specific performance 
an order may be made, before the land 
is sold, for the appointment of a 
receiver of the rents & profits of the 
land.—KNOWLES v. JENKINS (Alta.), 
{1923} 1 W. W. R. 1279.—CAN. 


PART III. SECT. 1. ; 
—--— Possession of recevver ts 


possession of courl- For bencfit of 
person entitled thercto.| ~ BISHbstwat 
PRATAP NARAYAN SAMT to OHAN- 
DRESHWAR PRASAD NARALAN SINGH 
(1928), J. L. R. 7 Pat. 3t9 — IND. 


PART III. SECT. 5, SUB-SECT. 5. B. 


685 viti. ----—- w[- NATIONAL TRUST 
Co,» Dom, PRON & Step, Co. (N.38.), 
[1927] 3 D. L. R. L063. -CAN. 


PART IV. SECT. 4. 

p (p. 66) i. - agaist recewer ~ 
Effect of order.\—An order of the ct. 
giving leave to a party to sue ite 
receiver does not amount to ao relin- 
quuishment of possession of the pro- 
perties by that ct., & an order of 





a es 
me 


n i. 


| 6f.d.Q R598, Roe. Davies, (190611 K. B. 38: 
| Dyatly Mall Mditor, 2 py Farnsworth (921), 90 L. J. K. Be 
\ S71. 





MORE v. SMITH, Lap, SMitH, 385 W. R. 157; 
OT. b. HR. 130, CG. A. 


Consd. fie Gont, Gont-Davis ¢. Hurris (1892), 
Apld. King ». Dopson CIYEL), 46 Sol. Jo. 
Refd. ft Kvelvan, Ar po. General Publie Works & 
[IRN], 2 Q. B. B02: 


Robb v Green (1895), 
Row, 


- _ nes et ee 


decree against the receiver cannot be 
enforced in execution as against him 
Without leave of the cbt. appointing 
himi.— SRIMATI JUGAL KISHORE DERI 
0 DEVA PRASANNA MUKHERIT (1928), 
I. L. R. 7 Pat. 684.--IND. 


PART X. SECT. 5. 


sa. Stipulation that recover to sign 
bond—ILallure ta sign.| - Where ou 
surety ona recciver’s bond evecutes the 
bond on the distinet understandimge 
that it is also to be caceuled by the 
receiver himself, the laidwre to secure 
the signature of the recenver thereto 
discharges said surety. LAKBONAE &. 
SHORE, [1WvZs} 2D. L RoOTT. fps] 2 
W.WL.R &: 39 B Of OR OS.) CAN, 


ENGLISH AND IMPIRE DicgEest SUPPLEMENT. 


REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 


PART III. 


sh. “ Indians in provinec of Natal “-- Includes only Indian immigranta—Act 17, 1923, ss. 6, 42 (1).-—-Mae pp. Bapat 
1927), AR N. la. R. 435.—S. AF. 


Vol. XXXIX. — Cascs 23-—-336b. 


RENTCHARGES AND ANNUITIES. 
Part |.—Nature. 


23. Add. Annotation :-—Mentd. Re Adelom, Oak- 


shott v. Llawkins, [1929] | Ch. 195. 54,0 Add. Annotation :-—Consd. Re Allington & 
52. Add. Annotation :—Refd. Bristol Corpn. v. I... Contenet (1927), 188 lL. EL ISL. 
Virgin, [1928] 2 K. B. 622. 


oo 


Part Il.—Creation of Rentcharges and Annuities. 
104. Add. Annotation : —Mentd. tfyman rv. Hyman, Lughes ¢. Hughes (1928), 189 1. T. 416, 


Part IIl.—-Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. Add. Annotation : —Refd. Re Reeves, Reevas 
v. Pawson, [1928] Ch. 351. 


247. Add. Annotation :--Apld. Kennedy ", 
Thomassen, [1929] 1 Ch. 426. 


her death was received by her solrs. in London 
until Jan. 381. In the meantime, the trustees 
having been informed by V.’s solrvs. on Jan. 24 
that she had accepted the £6,000, on Jan. 30 
paid the money to them, being in tynorance 





247a. - ~— }--Under the will of her then of Noe 
: : : af Vis death: -/Teld : there was no con- 
husband made in 1902 & a separation deed cluded contract: for the sale & purchase of 


to two annuities of £200 cach.  Testator, have intended their olfer to be accepted by 
who was also the settlor, died in 1913, & V, the vendor merely executing a document. 
afterwards married a Dutch subject, & tor But even assuming there was a concluded 
the remainder of her life resided im Lolland. contract, there was a total failure of con- 
In 1927 the trustees of the will offered to sideration, owing to the death of the 
redeem both annuities, & after some negotia- | annuitant before completion, & the trustecs 
HONE were: WifORn eg Oy: wo HOWE, what Vie xs) were entitled to recover back the £6,000. 
would advise her to accept £6,000 for | KENNEDY ©. THOMASSEN, [1929]1 Ch. 426; 98 
redemption, the annuities to be paid in full | L. J. Ch. 98; 101, T. 215: 45 T. 1. BR. 
up to the date of redemption. The trustees | 122 : 
| 
| 
| 


| 
| 
| 
| 
- : P ; 9023 VW lad | Ge 
& settlement made in 1903 V. was entitled | the annuities, as the purchasers could not, 


aon. el ae ae ger aloe for their 2548. ---- Sale to raise charge paramount to 
approval, V. having miormed ber  solrs. annuities— Annuitants necessary parties to 
that she would accept the offer of £6,000, conveyance.] —SuLLIvAN ¢. SULLIVAN (L860) 
they sent her the release engrossed for her O28 Beay. 102: 54 WR. Bot ete 
execution, & she executed it on Jan. 12, 1928. Annotation > -Refd. Thompson vr. Raine (1873), 28 L. 'T. 
On Jan. 17 she died, but no notification of 362. 





Part IV. Rights as Affected by Various Forms of 
Limitation. 





292a. -———-.|—_ A. devises to his nephew £5 | 836a. Bequest to several—-No words of survivor- 
per annum, without saying to his exors. or ship.|-—-A bequest of an annuity to several 
administrators, to be paid him during his, | persons during their lives. without words of 


survivorship, is a bequest to each of them of 


the testator’s, wife’s life, whom he made 
# separate annuity for an aliquot share of 


| 
executrix, on condition that he demeaned | 
himself civilly to her. By his death the | the whole, & upon the death of each his 
£5 per annum is determined. NEAT 7. | separate annuity ceases.——-Re EVANS, THOMAS 
HANBURY (1701), Prec. Ch. 173; 24 EK. R. | v. THOMAS (1908), 77 Ju. J. Ch. 583 5 99 L. T. 
83; sub nom. ANON., 2 Iq. Cas. ‘Abr. Ue 271. 
Annotation :—Refd. Saver) v. Dyer (1752), Amb. 13 
296. Add. Annotation: —Refd. Re Fitch’s ‘Wal 
Trusts, Public Trustee v. Nives (1928), ie 
L. T. 556. 


ee ~ 





336b. During continuance of fund.|—-Testator 
having bequeathed annuities issuing out of 
a leasehold estate, to some annuitants for 


= ~~ aD 





se es 1 —_ ese a ee aoe a a ee Se. — 


PART I. SECT. 1. interest in land to his gon & two | was charged upon the half :mterest.— 
41 i, ——— Derise of land subject to | daughters “ subject to the payment ” | Prarck 7, WRiant (1926), 30C. L. RR. 
bene }—Testator devised a half | of an annuity ’-—Meld* the annuity § 16. AUS. 


TOOR 


Cases 333b—821. 


life, to some during the continuance of the 
fund, & to others indefinitcly, with a general 
provision for an increase or diminution of the 
annuities, in proportion to the increased or 
diminished income of the estate; & a par- 
ticular provision that, on the death of some 
of the annuitants for life, their portions should 
he paid to the survivors ; the annuities given 


ee ree 


ENGLISH AND’ EMPIRE Dicest SUPPLEMENT. 


indefinitely are payable during the con- 
tinuance of the fund..—HAck v. Tuck (1818), 
3 Swan. 270; 36 E. R. 858. 


353. Add. Annotations :—-Refd. Re Nelson, Norris 


v. Nelson (1918), 140 L. T. 371,n.; Re 
Smith, Public Trustee v. Aspinall (1928), 
140 L. T. 369. 


Part V.—Rights as Affected by Insufficiency of Grantor's 


Sifa. 


590. 


593. 


Estate. 


525a. 





|.—A. gave by will an annuity of £1,000 
to his widow, & directed that in case of his 
estate being insufficient to make up _ her 
income from all sources to that: amount, a 
sufficient part of the corpus to make up the 
deficiency should from time to time be sold. 
B. subsequently by will gave her an annuity 
of £200, & directed that it should not be taken 
into account. in regard to any other income, 
it being his express will & desire that it should 
be a clear beneficial addition to her income :--- 
Held: the widow was not bound to include 
the £200 annuitv in her computation of 





.|—A. testator directed his trustees, of 
whom his wife was one, to permit his wife to 
receive the rents & profits of his real estates, 
& thereout in the first place to retain to her- 
self an annuity of £400 a year, & to pay 
annuities of £100 a year to each of his 
daughters :—Held: these words did not give 
a priority to the wife in respect of her annuity 
over the daughters.—JENKINS v. BRIANT 
(1834), 6 Sim. 603; 3 J. J. Ch. 169; 58 
Ki. KR. 7195 subsequent proceedings (1836), 
5 L. J. Ch. 348. 


J nnotations :— Mentd. Jenkins v. Briant, Jenkins v. Cross 
(1815), 61. T. O. S. 2735 Morse ve. Tucker (1846), 5 Hare 
79; Patch v. Shore (1862), 11 W. R. 1423; Coope +. Cress- 
well (1866), L. R. 2 Hq. 106. 


income, & was entitled to have a sufficient 
amount of the corpus sold to make up her 
income, independently of that annuity to 
£1,000.-- Re WepGxs’ Trust Estate (1874), 
JL. R.18 Hq. 419; 44). J. Ch. 116; 31 3. T. 
160; 22 W. It. 819. 


548. Add. Annotation :—-As to (2) Refd. Bristol 


Corpn. v. Virgin, [1928] 2 K. B. 622. 


meek - 


Part Vl._-Payment of Rentcharges and Annuities. 


Add. Annotation :—Refd. Jie Armayhdale, 
Craig v. Armaghdale (1928), 44 T. L. BR. 239. 
Add. Annotations :- Consd. Re Armaghdale, | 


Craig v. Armaghdale (1928), 44 T. TI. R. 239; 
Kleetwood-Hesketh v, Fleetwood-Hesketh, 
[1929] 2 K. 13. 55. 


ad 


Part VIl.—-Forfeiture and Extinguishment of Rentcharges 


810. 


. Add. Cilahon:- 1388 L. T. 131. 


nen SS — —_ 


and Annuities. 


Add. Annotation :--Refd. le Draycott S. K., 
[1928] Ch. 371. 
821. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. 


After this case add ‘* Money paid in ignorance | 
of death of annuitant —Recovery of.i—Sce 
Contract, No. 808 la.” 
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PART VI. SECT. 3, SUB-SECT. 1. 


ki. ——-—- .] UNION BANK OF SCOTLAND, LTD. v. CAMPBELL, [1929] S. C. (Ct. of Sess.) 143.—SCOT. 


55a. 


93a. 


Vol. XXXIX.--Cases 55a—93b. 


REVENUE. 
Part IV.—Duties on Land Values. 








WINDSOR. 
(1928), 165 


What amounts. to.|—Ie 
STEAM CoaL Co. (1901), Ltn. 
J. T. Jo. 32. 


», 232). 
Add the following case :— 
Who IHiable_ to 
totalisator.|-—-A limited co. was the pro- 
prietor of a club formed for social inter- 
course. Upon the club premises betting on 
horse races was transacted through the 
instrumentality of two machines, called 
totalisators, owned by the co. & worked by 
the co.’s servants. Any member desiring to 
use these machines for the purpose of backing 
horses applied to join the club pool, «, if 
elected as a pool meniber, he became entitled 
on payment of a small subscription to operate, 
& for this purpose he was supplied with 
credit vouchers of varying amounts. Under 
the rules of the pool 10 per cent. of the gross 
amount of the stakes on each race was 
retained by the co. in respect. of the facilities 
provided & the expenses of management, & 
the balance was divided among the backers, 
called in the rules ‘‘ investors,” of the winning 
horse in the proportion of their stakes. The 
winnings for each weck were paid by the co. 
from its own funds irrespective of any possible 
Joss owing to dishonour of the vouchers. 
The rules provided that the club acted simply 
as a distributing agent. Upon an information 
preferred by the A.-G. against the co. alleging 
that the co. was liable to pay betting duty in 
respect of wagers on horse races made by nem- 
bers of the club by ineans of these machines, 
it was admitted that the co. was a bookmaker 
& that the transactions in question were bets 


duty — Club — Managing | 


| 





61. 


For “ [1914] 2 K. B. 192” read ‘ [1914] 
3K. 2B. 192.” 

Add. Annotation: —Retd. Simbro Trading Co. 
pe oeonran Parent. Corpn. [1929] 2 K. 8. 
266. 


Part VI.- -Excise Duties. 


Sun-sEcT. 1.—BeEtrrine Duty (Vol. XXXIX., 


93b. 


within Finance Act, 1926 (ce. 22),8.15: —Held: 
the bets were not made with the co., but by 
the members infer se, & the claim of the Crown 
failed.-- A.-G. ev. LuNcuion & Sports CLUR, 
Iirp., [1929] A. GC. 400; 98 LL. 0. K. B. 359 ; 
141i 4. T1568; 45 'T. L. R. 20d, FW. LL. 

Employee of bookmaker.!-—A book- 
maker, who held a bookmaker's certificate 
& also an entry certificate in respect of certain 
premises, had in his service at the premises 
an cinployee, who received a weekly salary 
& was the only person employed there. 
The employee had sole charge of the premises 
in the absence of the bookmaker, who- 
attended race meetings in other towns during 
the flat racing season, & had on one occasion 
been absent from the premises for ten days 
consecutively. Although the employee had 
no authority to open new accounts in the 
absence of his employer, he could accept 
personal bets & bets over the telephone, 
A he had said that he had no responsibility, 
but answered the telephone & recorded 
Inessages. On a certain date the employce 
when in sole charge of the premises was seen 
to take two or three bets on the aon 
& enter them upon a slip, he himsclf not 
holding a bookmaker’s certificate. On proof 
of these facts: eld: the employee carried 
on busmess as a ‘ bookmaker’’ within 
Finance Act, 1926 (c. 22), s. 18 (1).---JUAKE 
v. CRONIN, JIUNT v. CRONIN, [1929] 1 K. B. 
SL; 98 lL. J. K. 4B. 473; 140 1. T. 1185 92 
HP. 19D; 44 T. 1. R. 8195 72 Sol. Jo. 546 ; 
28 Cox, UO. (. 554; 26 1. G. R. 568, D.C. 


www 


PART II. SECT. 2, SUB-SECT. 2.— 
D. (b) fi. 





89 ii. Seizure outside three mile 
limit.}—MAS0N v. COFFIN, [1928] 2 
D. L. R. 263; 49 Cun. Crim. Cas. 276. 


PART V. SECT. 1, SUB-SECT. 1. 


bb i. Meaning of.J}—** Value for 
duty ’’ wherever used in the Customs 
Act & amendments has reference to 
the basis on which the true amount 
of duty ad valorem is payable, & to 
nothing clse.—R. v. Corner, [19258] 
2D. L. R. 767; 49 Can. Crim. Cus. 
200; 61 0. I. R. 583.—CAN., 


sc. Goods transferred within territorial 
waters.)~-Where goods are transferred 
within the territorial waters of Canada, 
without the intention of fraudulently 
relanding or bringing the same back 
into Canada, no offence is committed 
under Customs Act.~-Cook ev. R., 
[1928] Exch. C. R. 49.- CAN. 





PART V. SECT. 1, SUB-SECT. 2. 

e i. —-—.]--Monin v. Ki. (1927), 49 
Can. Crim. Cus. 231; 43 Que. K. B. 
192.-—CAN. 


PART V. SECT. 1, SUB-SECT. 4. 


se. or failure to answer questions - 
By master of  vessel.|--/leld: — the 
delivery of the report. required by 
Customs Act, 5. 96 (1), to the Customs 
officer by the master was not_ the 
“answer of questions demanded of 
him ” referred to in Customs Act, 8. 246. 
—PARKER tv. R., [1928] Exch. C. R. 
36.-—CAN. 


sf. Power of election as to penalty — 
Whether power ercreiseable by Revenue 
Commissioners or by Attorney-General.) 
-~Heli: by the High Ct., on a case 
stated, the power of election which is 
conferred upon the Revenue Cuomss., 
as the successors of the Comrs. of 
Customs, as to which of the two 
penalties preseribed by Customs Con- 

10h 


solidation Act, 1876, 5. 186, shall be 


imposed for any offence under that 
section, must be exereisod by them, 
& not by the A.-G.— A.-G. v. PrErRcY, 
[1929] I. R. 514.—IR. 


PART VI. SECT. 4, SUB-SECT. 1. 


sh. On what bets exrigible—Ready- 
money offiee-belting.J--Swirit vt. ADAM, 
[1929] S.C J.) 33) = SCOT. 


PART VI. SECT. 4, SUB-SECT. 6. 


6. Affd. sub nom. DOMINION PREss, 
Lp. v. CusroMs & Wxcist MINISTER, 
139 L. Tb. 338. 

n i. Imported yoods 
Change in form on coming out of bond.jJ-— 
Weld: where goods tinported are so 
ehanged before taking them out of 
the bonded warehouse for eonswnption 
thut they take on a form altogether 
different from that in wlneh they were 
imported, the sales tax, under the 








Cases 104-—440a. 


ENGLISH AND EMPIRE Diarst SUPPLEMENT. 


Part VIIl.—Excise Licences. 


104. Add. Cilalion :—97 I. J. K. B. 36. | 
128. Add. Annotation :—Apld. Dennis v. Leonard 


(1929), 141 L. T. 94. 


140a. Petrol-electric vehicle—Whether 
cally - propelled.’’| — A vehicle 
known as a “‘ petrol-electric 
its primary motive power from an ordinary 
internal combustion engine : 
was connected with an electric dynamo, & 
the electricity generated in the dynamo was 
electric 
drove the rear wheels of the car through a 
cardan shaft. & differential gear: -Held: the 
electrically propelled ” 
vehicle within Finance Act, 
Sched. [., para. 5.-—TILLING-STEVENS Motors 
® KENT COUNTY CouNCLL, [1929] A. C. 354; 
110 J. T. 624; 98.0. P. 
146; 45 T. L. R. 249; 27 1. G. R. 261, 


transmitted to an 


6 


vehicle was an 
98 LL. J. Ch. 198: 


H.W. 


** electri- 
commonly 
motor derived 


that engine 


motor, which 


1926 (ce. 22), 


302b. 


SUB-SECT. 6.- 


143. Add. Annotation :—Distd. Gough v. Rees 
(1929), 46 'T. J. R. 103. 


GUN JdaCENCES. 


For ‘ Pistols Act, 1908 (c. 18), ss. 3, 8” 
read “‘ Firearms Act, 1920 (c. 48).” 


302a. Finance Act, 1920 (c. 43), s. 12 (1)--What is 
‘* flrearm ’’ —Air pistol.|—An air pistol is 
not per se a firearm within the definition of 
* firearm ’* in above sect., but jt is an ‘‘ alr 
gun or air rifle’? within the proviso, which 
empowers a Secretary of State to make rules 
declaring certain types of air guns & air 
rifles to be specially dangerous, &, if it is su 
declared, it is to be deemed to be a fircarmn.— 
SAINT v. HockLEyY (1925), 41 T. lL. R. 555 ; 

« 69 Sol. Jo. 575. 


- What is ‘‘ air gun or air rifle °’ —Air 
pistol. |- -SaInr v. Hockumy, No. 302a, ate. 


Part VIIl.— Drawbacks and Excise Allowances. 


360. Add. Annolation : 


Refd. Fenton Textile Assocn. vr. 


Lodge, [1928] 1 K. B. 1. 


Part IX.--Stamp Duties. 


435. Add. Annotation :-—Mentd. Chaney v. Maclow, 


(1929] 1 Ch. 461. 


440a. Voluntary disposition inter vivos—Property 
disposed of including stock exempt from stamp 
duty.|—-A deed of settlement, which operated 
as a voluntary disposition inter vivos, was 


i 


Special War Revenue Act, 1915, should 
be calculated on the sale price of the 
goods after such change, & not upon 
the dutv-paid value thereof as finported 
fin bulk. -—R. v. DOMINION DISTILLERY 
ete Co., {1928] IMxch. C. KR. 170. 


oO. 


~~ hme et 


affd, sub nom. BRADSHAW v. 
MINISTER OF CUSTOMS & Icxcink, 
J1928|2 D. L. R. 352; [1928] S. Cc. Rh. 
od. - CAN. 

o i. ——-— Exemption of goods exporicd 

Onus of pruof.j--Held: the Act 
being a taxing statute, must be con- 
sirued strictly, & the onus was upon 
the Crown to show that defts. came 
within the taxing provisions, but 
the exemption of goods * exported ” 
being in the nature of a proviso, it 
was incumbent upon defts. to plead 
it, & the onus was upon them to show 
that) they came within it. —R. vw. 
GOODERHAM & WoRrRTSs, LTp., [1928] 
3D. L. R.109; 620. Ll. HR. 218.- - CAN. 


o li. --— ~ Government charge on aascts 
of person indebled for sales taxcs - 
Meaning of assels.}—In 12 & 13 Geo. V., 
ec. 47, 8. 17, which sect. rave the Crown 
a first charge on the assets of a person 
indebted for sales taxes, the word 
* assets ’?’ was not intended to include 
any other assets than such as were 
the property of the debtor at the time 
his assets were sought to be 
administered or distributed.—R. v. 
HYpk, (1928) 2 W. W. R. 253.—CAN, 


made of certam stocks, shares, marketable 


securities & policies of life insurance, including 


certain 


O tii, ——— — -- laability of purchaser 
of goods not sulject to tac |—R. ov. 
JACK PINK LUMBER Co. & CANADIAN 
BANK OF COMMERCE, 11928] 4 D. LR. 
976; [1928] 3 W. W. rt. 419. - CAN. 

o iv. -—— ffect of repeal on tren of 
Croum for taxes. |-—Re WiLNER, [1928] 
2D. 4. R.396.-—CAN. 





ov. -— Goods manufactured by 
contractor for company.) -- RR. wv. 
DOMINION PrREaS COo., [1928] Exch. 


C. I. 122.— CAN. 


PART VII. SECT. 3, SUB-SECT. 5. 


sl. Finance Act, 1926—Whether 
applicable to street bookmaker.\—Held : 
the provision of the Finance Act, 
1926, which imposes @ penalty on any 
one carrying on business as a book- 
maker without) having in force the 
certificate required by the Act, applies 
not only to a bookmaker carrying on 
his business legally, but also to a street 
bookmaker carrying on his business in 
contravention of Street Betting Act, 
1906.~-M‘CoL. v. HYNDVAN, COOKSON 
® MACKIE, HERLIHY v. KELLY, [1928] 
Ss. C. (J.) 17.—SCOT. 

sm. Ltegistration—Continuation of 
certificate of suitability—Conditions of.) 
Perea ve M‘Cartiry, [1928] I. . 


PART VII. SECT. 4, SUB-SECT. 1. 
so. Invalid condition—What is.}— 


Govt. 
operated as a transfer of the policies of life 
insurance, but the stocks, shares & market- 
able securitics were subsequently transferred 


7 
| 


stocks. The — settlement 





Where a municipal corpn. is enspowered 
to collect a licence fee * from any retail 
trader, not exceeding twenty dollars, 
for every six months.’ the licence to 
be granted ‘so as to terminate on the 
15th day of July or the 15th day of 
Jan.,” the corpn. mInay not stipulate 
that appet. shall contine his trading 
to week days only of the period of the 
licenee, & may not withhold the licence 
if he refuses to subscribe to such a 
condition. VaAstLATOs vt. VICTORIA 
Corpn. (1910), 15 B. C. R. 153.—CAN., 


sp. Jicence for delivery trucks— 


Delivery within municinality-- Owner 
outsider. |—Nortn 


VANCOUVER v. 
Stmwakr F. R. & OCo., [1928] 1 
W.W. BR. 586; 


49 Can. Crim. Cas. 216 ; 
39 B. C. R. 401.—CAN. 


PART VIL SECT. 4, SUB-SECT. 3.—C. 


sr. Person using vehicle. |—COCKBURN 
v. GORDON, [1928] S. C. (J.) 87.—SCOT. 





PART VII. SECT. 4, SUB-SECT. 3.—D. 


se. “ Weight unladen ’’—How ascer- 
tained — Loose equipment.) — Movable 
shelving, fitted to slide on brackets in 
a baker’s van, & used to facilitate the 
delivery of goods to customers, is 
loose equipment within Roads Act, 
1920 (c. 72), s. 7 (6), & does not fall 
to be included in the weight unladen 
ef the vehicle.—DARLING v. BURTON, 
[1928] 8. C. (J.) 11.—SCOT. 


to the trustees of the settlement by separate 
transfers. Ad valorem ‘voluntary dis- 
position” duty under Finance (1909-10) Act, 
1910 (c. 8), 8s. 74, was subsequently paid or 
assessed, without dispute, in respect of the 
stocks, shares & marketable securities & 
policies of life insurance, with the exception 
of the Govt. stocks. which were exempt 
from duty on transfer by the General Exemp- 


tions from all Stamp Dutics in the First | 


Schedule to Stamp Act, 1891 (c. 39). The 
comrs. held that the settlement was also 
chargeable with ad valorem ‘ settlement ”’ 
duty on the value of the Govt. stocks included 
in it. The settlor, however, contended 
that no duty was payable in respect of those 
stocks, as they were included in the settle- 
ment with other stocks in respect) of which 
ad valorem transfer duty & not settlement 
duty was payable under Finance (1909-10) 
Act, 1910 (c. 8), s. 74 (4) :-—Held: the Govt. 
stocks were distinct matters, within Stamp 
Act, 1891 (c¢. 39), s. J (a), from the other 
property dealt) with by the scttlement, &, 
therefore, the settlement could be separately 
charged, as if if were a separate instrument, 
with settlement duty in respect of the Govt. 
stock.---ANSELL v. INLAND REVENUE CoMRS.,, 
[1929] 1 K. B. 608; 98 LL. J. KR. BL. 3884. 


482. Add the following paragraph : - 
Semble : such acharterpart y must. be stamped 
with an impressed & not an adhesive stamp. 
After this case add: - 
——-—.] —See, now, Stamp Act, 1891 
(c. 39), ss. 49-51. 
Add. Annotations : -—-Mentd. 
Wallace, [1929] 2 Ch. 13; Kennedy »?. 
Thomassen, Ch. 





ad 





550. Kllesmere +. 
[1929] 1 426; Weddle, 
Beck v. Hackett, [1929] 1 K. B. 321]. 
Add. CYtateons: -{1928] 1 K. B. 708; 
LJ. K. B. 116; 188 L. T. 171. 


Add Annotation :—Folld. Stanyforth v7. Inland 
Revenue Comrs. (1929), 98 L. J. K. B. 764. 


669a. Whether overriding powers of revoca- 
tion & reappointment to be considered. |-- - 
Applts., as the trustees of the P. settled 
estates, submitted to the comrs. a deed of 
resettlement dated Sept. 16, 1911, for their 
opinion as to the stamp duty with which it 
was chargeable. Owing to difficulties & 
events which had happened in the P. family 
there had been unavoidable delay. The 
comrs. on Feb. 12, 1929. assessed the stamp 
duty at £19,907. By the resettlement of 
1911, which followed a settlement of the 
property made in 1870, by which powers of 
revocation & new appointment were reserved, 
freeholds in 1..,M. & D. were conveyed subject 
to (a) certain family charges & power of 
charging; (6b) the prior life estates of the 
second & third Viscounts I., & the estate 


kA — ro elie te o--S Oe  e Ao 


667. 17 








et 
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PART IX. SECT. 6, SUB-SECT. 3.-——B. 


sl. Assignment.J—There is no necer- A. 
sity for an assignment to be stamped, 
unless it is in the specia] form of an 
order, & possibly also unless it is 
directed to the persons having control 
of the money in question in such 
circumstances as to lead to the con- 
clusion that they hold to the order of 
the person assigning it.—LIVERPOOL 
& LONDON & GLOBE INSURANCE COo., 
Lrp. vw. HarTLteY & Forp. [1927] 
V.L. R. 523; 49 A. L. T. 70; [1927] 
Argus L. R. 417.—-AUS. 


of share 


"60. 


670. 


PART IX. SECT. 6, SUB-SECT. 18.-—— 


(a). 


631 i. Partnership property— Transfer 
partner’s 
DUCKETT v. COLLECTOR OF IMPOSTS, 
(1927] V. L. R. 457; 
[1927] Argus L. It. 379.- AUS. 


Land — Undivided 
transfer of an undivided share of land 
is, for the purposes of Stamps Act, 
1915, a transfer of land. <A transfer 
of land may be dutiable as a transfer 


Vol. XXXIX.--Revenue. Cases 440a—670. 


in tail male in the first & other sons of the 
latter; & (c) to the powers of revocation & 
new appointment. contained in the deed of 
1911 by reference to the prior deed of 1870. 
The comrs.. in valuing the property, conveyed 
by the resettlement for the purpose of 
arriving at the stamp duty payable under 
Kinance (1909 10) Act, 1910 (ec. 8) s. 74, 
made an allowance in respect of items (a) 
& (6), but said that the powers of revocation 
& new appointment given by item (¢) ought 
to be disregarded as an overriding factor, & 
valued the property at £1,.990.700, the agreed 
value of the estates as a whole being 
£7.454,200. Iixercising their powers under 
1910 Act, sect. 74 (5), they found that the 
resettlement conferred a substantial benefit 
on the persons who took interests thereunder 
in reniainder expectant on the determination 
or failure of the uses, & that consequently 
the deed fell within sect. 74 (J), & became 
chargeable to stamp duty as if 1t were a con- 
veyance on sale with the substitution af 
the value of the property conveyed for the 
amount of the consideration for the sale. 
Applts. contended that the resettlement 
being subject to the overriding powers of 
revocation & new appointment was an 
ambulatory document, & was not: a disposi- 
tion within the meaning of sect. 71, also that, 
in valuing the property conveyed the over- 
riding powers of revocation & new appoint- 
ment had to be taken into account, & such 
powers reduced the value of the property 
conveyed to a nominal sum, & that the 
ad valorem duty under sect. 74 should be 
assessed at l0s.: Held: the comrs. had not mn 
fact. disregarded altogether the powers of revo- 
cation & new appointment, but meant. that. 
they did not: consider that such powers were 
an overriding factor in arriving at the value of 
the property conveyed by the resettlement. 
Westmorland (Karl) ov. Inland — Revenie 
Comrs., No. 667, bound the ct. to hold that 
the fact of the existence of such powers im 
the deed to be stamped ought to be estimated, 
& not treated as an overriding consideration, 
& that equally appled in the case as here, 
where the powers were to be found outside 
of the deed in question. The coms. were 
right in so deciding, & also in their method 
of reaching the true value of the property 
conveyed by reference to the value of the 
estate in possession after deducting the 
value of the incumbrances & of the life 
estates.—-STANYFORTH v1. INLAND REVENUE 
Comus. (1929), 98 L. J. Nk. B. 7645 141 L. T. 
373; 73 Sol. .lo. 4838, C. A. 


Add. Annotations :- Apld. Westmorland +. 
I. R. Comrs., [1928] 1 K. BR. 7083. Refd. Stany- 
forth v. Inland Revenue Comrs. (1929), 95 
lL. J. K. B. 764. 





~ or tt —— 


of land on a sale thereof, though the 
sale includes both land & personal 
oroperty.— DucKETY 7. COLLECTOR OF 
iaeaeie. fi9z7i V. Lo a 4457; 49 
A. la. 1. 823 [1927] Argus L. Rh. 379.— 
AUS. 


erecutors. |— 


49 A. lL. T. 82; 


PART IX. SECT. 6, SUB-SECT. 35. 





hare.j—A 

: hi. — .J]--NEW SOUTH WALES 
SpaMp Dwrres ComMRS. 7. THOMSON 
(1928), 40 CG LL. R. 394; [1928] 


Argus L. It. $0.—AUS. 


Cases 673-—853. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


673. Add. Annotation :—-Mentd. Ladies’ Hosiery | 787. Add. Annotation :—-Mentd. Midland Motor 


& Underwear v. Parker (1929), 46 T. L. R. 43. 


Showrooms v. Newman, [1929] 2 K. B. 256. 


Part X.— Corporation Duty. 


780. Add. Armnolations :—Distd. General Medical 
It. Comrs.. English 
Council of General Medical Council v. I. R. 


Council wv. I. 


Branch 





Jjomrs. (1928), 97 L. J. K. B. 578. Consd. 
Midland Counties Institution of Engineers 
v. I. R. Comrs. (1928), 14 Tax Cas. 285. 


Part Xlll.—Recovery of Revenue Duties and Penalties. 


799. Add. Annotation :—Apld. Chowood, Ltd. v. 


Lyall, [1929] 2 Ch. 406. 


81ia. Order of Inland Revenue Commissioners— 
When necessary---Prosecution under Railway 
Passenger Duty Act, 1842 (c. 79), s. 13./— 
An information was preferred by a police 
oflicer against the conductor of a motor omni- 
bus. alleging that he had allowed the omnibus 
to carry at; one time a greater number of 
passengers than it had been constructed to 
carry, contrary to Railway Passenger T)ut-y 


145 ; 
438, 1). C. 


Act, 1842 (c. 79), s. 18% —Held : the prosecu- 
tion was not a proceeding for the recovery 
of a fine or penalty under an Act relating 
to inland revenue within Inland Revenue 
Regulation Act, 1890 (c. 
it could, therefore, lawfully be commenced 
without an order of the Inland Revenue 
Comrs.—KiRKBY v. Minry, [1929] 2 K. B. 
98 LL. J. I. B. 733 ; 
93 J. P.176; 15 T. Jd. R. 427; 271. G. R. 


91), s. 21 (1), & 


141 1. T. 515; 


Part XIV.—Expenditure of the Revenue. 


837. Add. Annotations :—¥Folld. Nixon v. A.-G. | 
Refd. ve Transferred | 
Yivil Servants (Ireland) Compensation, [1929] | 


(1929), 46 'T. 1. 1. 31. 


A.C. 248. 


839. Add. Annotations :—Folld. 
(1929), 46 T. LR. 3. 


A. ©. 2438. 


841a. Right to pension —Not enforceable at law.|— 
A Civil servant's expectation of superannua- 
tion allowance is not a legal right, & cannot: 
be enforced by legal proceedings. —NIXON 
vo. A.-G. (1929), 46 T LL. R. 31. 


848a. Savings Certificates 


ee we np NTT cr ap = 


PART XIII. SECT. 1, SUB-SECT. 1. | 


st. Trial of tssue 
essential — lo 
defence. \—Vi. v. MUTUAL FIRE ASSOCN. 
or CANADA, Lirp. (1926), 58 N.S. RR. 
420).-~CAN. 


PART XIII. SECT. 1, SUB-SECT. 2.--A. 


To determine fact 


806 iv. - -- ] RR. @ Cuenca TONG 
SeNG, (19Z8]  W.W. R283, 18 Can. 
Crim. Cas. 79: 39 B.C. Rl. 157 — 
CAN. 

806 —— .J--R or. BOUTILIER, 


11988, 2D. L. He baa3 49 Can. Crim: 
Cus. 312. —-CAN, 
806 vi. ——.J— Rv. MANouEL, [1923] 


2. KR. 754: 60 Can. Crim. Cas, 32. 
~—-CAN., 

806 vii. -- - Raihcay Passenger Duly 
alet, 9842.) #7eld: under Burgh 
Police Act, sect. 454, the burgh 
Inagistrate had no jurisdiction to 


entertain the complaint. In respect 
that. while the duties iinposed by the 
Act of 1812 hud been repealed, & other 
duties substituted therefor, a  con- 
travention of sect. 13 was still av offence 
ugainst an Injand Revenue or Custums 
Act, within the meaning of Burrh 
Poliee Act, os. 444.—CAMERON 
SWHENLY, [192s) 8. C. GT.) $i.- SCOT, 


Nixon v. 
Refd. fe Transferred 
Civil Servants (Ireland) Compensation, [1929 | 


-— Nomination 
Validity.!- -War Savings Certificates Regula- 


defence-—Amendment of 


A.-G. 


that 


to —- 


mene on 





81iia i. Order of Inland Revenue Com- 
missioners —When neecssary— Prosceu- 
trom under Railway Passenger Duty 
iel, 1842 (c¢ 79), 8 18.J--HORN »., 
Ducnerr, [1929] 8S. C. (J.) 63.—SCOT, 





sv. Improper adjournment— Effect of.) 

-A justice of the peace having inter- 
vencd ina prosecution under the Iexcise 
Act by assuming to adjourn the tral 
on the non-appeurance of the police 
magistrate before whom the information 
was laid, & who had issued » summons 
to deft. to appear before him, a con- 
viction made on the adjourned date 
ot trial by another police magistrate, 
before whom deft. refused to plead & 
1o whose jurisdiction he objected, was 
quashed,-—-R. vv. Pykr, [1928] 1 
W. W. R. 590; 49 Can. Crim. Cas. 
186; 23 Alta. . R. 341.- CAN. 


sw. Information in writing-—By whom 
laid.J}—Since only inland revenue 
officers can lay an Inforination for an 
offences under Iixcise Act, such an 
inforuation must state that the person 
laying the information is an inland 
revenue officer.—R. v. WITSIEWICZ, 
[1928] 2 W. W. R. 19; 49 Can. Crim. 
Cas. 530. -CAN, 





tions, 19]9, although they do not expressly 
mention Savings Banks Act. 1887 (c. 40), 
are not: witra vires, because they modify, & 
incorporate & apply as modified, the rules as 
to nominations contained in that Act. 
they make it. possible for any holder of War 
Savings Certificates to nominate recipients 
of the certificates held, & any such nomina- 
tion may include certificates held in excess of 
the authorised maximum, notwithstanding 
certificates 
forfeited.—Re Kimper, VALE », ROCKMAN 
[1928] Ch. 740; 97 L. J. Ch. 48035 189 1. T. 
550; 72 Sol. Jo. 545. 
853. Add. Annotation :-—-Apld. Green v. Weatherill, 
[1929] 2 Ch. 213. 


Thus, 


so held are hable to be 


sx. -~—— Whether necessary. |—TTeld : 
nn information in writing required 
by Customs & Inland Revenue Act, 
1879, is no longer a necessary pre- 
liminary to the issue of a summons 
charging an offence under the Customs 
Acts.— A.-G. v. Harty, [1928] I. R. 
46U0.— IR. 


PART XIII. SECT. 1, SUB-SECT. 2. —C. 


ni. ———.}-Held: where goods 
alleged to have been smuggled aro 
fouud & seized in the possession of any 
person, the onus, under Customs Act, 
#. 264, is upon such person to explain 
how the goods had come into his 
possession or how they had been 
imported into Canada, & if so, to prove 
that the duty upon them was paid.— 
aa ® R., [1928] Exch. C. R. 106, -- 

A s 





ti. ———.]—R. v. MoYuE (1928), 49 
Can. Crim. Cas. 375.—CAN. 


PART XIV. SECT. 1. 


sz. Right of Crown to fir amount.J— 
Hn ® R., (1924) Wxch, C. R. 29.— 


Vol, XXXIX.——Cases 33a-- 265. 


ROYAL FORCES. 
Part |—-The Royal Navy. 


33a. Right to indemnity—For expenses in case of : 


damage to ship or stores.|—A Govt. steamer 
assisted a merchantman, on a stipulation to 
reimburse all expenses arising from damage 
to the steamer or the stores :-—/leld : such 
stipulation was no bar to salvage compensa- 
tion.—THE Lustre (1844), 3 Hag. Adm. 154 ; 
166 E. RB. 365. 


assistance. The cable ship was fitted with 
grappling ropes & othe: salvage gear, & 
was specially constructed foi laying & repair- 
ing submarine telegraph cables: - /leld : 
even assunung the equiyment constituted 
* salvage plant,” the vessel was not specially 
equipped with salvage plamts” which meant 


plant of a hind that oa vessel would not be 
equipped wath except for the purpose of 
rendering salvage services, & the Admilty. 
were not entitled to Clam saly age reniunera- 
tion in respect: of the services of the vessel 
under Merchant Shipping (Saly age) Act. 1916 
(ce. dL).- Pine Morcana, [i920] P. th; 8a 


Annotations :-—Consd. The Ewell Grove (1835), 3 Hag. Adm. 
209. Refd. Ihe Lord Dufferin (1849), 7 Notes of Casey 
Supp. xxxiii. 


56a. -——- Ship ‘‘ specially equipped with salvage 
plant.’"}—A cable ship belonging to the 
Admity. & in the employ of the Post Office 


rendered salvage services to a vessel, which La shad? Boe LO. Tee DT Bales SIGS Ss ae Te 
had lost her propeller & required towage T1753 15 Asp. M. i. CL. 160, 


Part V.- The Regular Army. 


139. Add. Annolation : -- Mentd. te Transferred Civil Servants (Ireland) Compensation, 
[1929] A. C. 243. 


Part IX.--Matters Common to Navy, Army and Air Force. 


265. Add. Annotation :- Consd. Machkenzic-Kennedy ¢. Air Couucil (1927), Los di TT. 8. 
PART V. SECT. 3, SUB-SECT. 2. 
sa. Pension act of grace only.) - 

Pensions are an act of grace & bounty ! 














-<- _ + —_ —- -- ~ 


Pensions Board by the oc THOMAS 
rm RY PPOZS) 2 Db. G. Re. 6855 [1928 | 
Toxeb. ©. Rt. 26.—CAN, 


of the Crown whluch niust be left to the 
discretion of the Govt.; & there coun 
be no review ot the daseretion of the 
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Cases 9—472. 


200. Jidd. Citations 
341. Add. 


380. Add. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


SALE OF GOODS. 


Part. | 


Add. Annotation :-—-Refd. Dominion Press 7. 
Customs & [xcise Minister, [1928] A. C. 340. 


44. 


The Contract of Sale Generally. 


Add. Annolation :-—Refd. Dominion Press +. 
Customs & Excise Minister, [1928] A. C. 340. 


Part I].-—Formation of Contract. 


:—148 I. 72 Sol. Jo 
33 Com. Cas. 101. 

Annotation: Refd. Royal HKxchange 
Assee. v. Hope, [1928] Ch. 179. 
Annotations :—--Consd. Gaze W. Il. «& 
(1929), 98 J. 1. 


T. 154; 
14; 


Sons v. Port Talbot) Corpn. 


89. Refd. Iie Windsor Steain Coal Co. 
(1901) (1928), 140 1. T. 80. 
403a. —-— Perishing of only part of goods.|—Sale 


of Goods Act, 1898 (c. 71), s. 6, applies where 
there is a contract. for the sale of specific 
goods A a part, but not the whole, of the 
goods has, without the knowledge of the 
patties to the contract, already ceased to 


refused to supply them at ‘ the current: prices 
for the Middlesbrough pig iron.” Defts. 
contended that the phrase “ current prices ”’ 
were the list prices which were published 
every week in a trade newspaper by a group 
or combine of iron founders in Middlesbrough, 
but) pltfs. contended that. “ current prices ”’ 
meant the price at which pig iron was actually 
being sold in Scotland by the sole agent. of 
the combine :—Held: the expression “ cur- 
rent. prices’? in the agreement meant the list 
prices which were published every week by 
the combme in Middlesbrough, & did not 
inean the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
combine.-—J ACKS & Co. v. PATMER’s 
SHIPBUILDING & TRON Co. (1928), 98 L.. J. 
K, Ne 366: 140 L. T. 478 5 34 Com. Cas. 107, 


exist. -- BARROW, LANI & BALLARD, rp. v. the 
Praise Prins & Co... Lrp., |1929] 1 
K. KB. 574: 98 I. J. WK. B. 198; 140 4. T. 

G70: 45 T. 1. R. 1383 72 Sol. Jo. S713 G. 


34 Com. Cas. 119 


424. idd. Annotation : --Refd. Shell-Mex vr. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 
430a. ‘** Current prices.’?) DByan agreement dated 


July 12, 1927, pllts. & defts. 
pitis. were to deal with defts.’ entire output 
of Jarrow pig iron available for delivery in 
Scotland, pltfs. undertaking to push the sale 
of the same in Scotland m_ preference to 
anv other brand. They were to base their 
prices on the current: prices for Middlesbrough 


agreed Ghraaut. 


433a. aa price —Construction of standard 


contract.|-—he ct. held, on the construction 
of a standard contract. for the sale of sugar- 
beet by the growers thereof to manufacturers 
of bect-sugar af a price depending on variable 
factors, there being a provision for a sliding 
scale minimum price & for a tonnage bonus, 
that the manufacturers were entitled to 
include the tonnaye bonus in the minimum 
price, & the bonus applied only if it} would 
bring the contract price above the minimum. 


pig ion, free on truck makers’ works or Brown & Sons v. LINCOLNSIURE BEET 

f.o.b. makers’ wharf, excluding Tees dues, SuGan Co., Lrp. (1929), 45 TT. L. BR. 199, 

A to pay cash on Mondays for the previous D. «. 

weeks’ shipments. Disputes having arisen | agq. t1dd, Anwolation : --Retd. Ellesmere (Karl) rv. 

between the parties about the prices which r, QvaT Ys «1 

ifs. ought to charge for the pig iron which My dlece, LIVER) eee t 

he sold defts oe otified pitts. that they 462. Add. Annotation :—-Refd. Shell-Mex v. Elton 
PS ia) 4 mye , 4 "hove ! Oo { j r yr 1 

terminated the agreement as from Apr. 22, Cop Dyeing Co. (1928), 31 Com. Cas. 39. 

lo28.) Pltfs. brought an action for breach | 472. idd. Annotation : ~-Consd. Charles v. Cardill 

of contract, defts. tollieries (ne) 44 T. L. R. 448. 


PART J. SECT. 6. 


sa. Shares in company.j—-“ Goods,’ 
as defined i the Indian Contract Act, 
S72, comprise every kind of wovable 
property. Including shares m a co 
Domingo t. Dr Souda (1928), LL. RR. 
oO All. 695. —IND. 


’ 


PART Il. SECT. 4, SUB-SECT. 7, — 
B. (a). 


sd. Marginal note—Giving poiccr to 
vary or confirm option.}—Held: the 
contract form containing the marginal 
note constituted a memorandum sutii- 
erent to satisfy Stat. -. Frauds.— 
J. B. Roars, a. ”. HARRY LESNIL, 
Ltn. yet) 27 8. R. N.S. W. 1427; 
44 N. . WwW. 'N, 149. —AUS., 


because, as mney alleged. 


| 


| 





PART Il. SECT. 4, SUB- SECT. 7.-— 


Cc. (b) i. 
se. Place of delivery.) A verbal 
agreement, made at the business 


premises of the purehaser of goods, 
ineluded a term that the vendor should 
deliver the goods at the purchaser's 
prenuses.  limmmediately afterwards a 
Written order was syzped on bebalf of 
the purchaser, & handed to the vendor's 
representative, which contained the 
nuines of the parties, particulars of the 
woods, & the price, & also the words 
* Please supply us with the following 
goods,”? but which did not contam 
any further reference to the place at 
which the goods were to be delivered : 
—-Held: giving the ordinary business 
meaning to the words quoted, & having 


T1A9 


| W. W. R. 812.—CAN. 


regard 7 ite fact. that. die anties were 
business ncn, & to the circumstances 
In Which the document was written, 
the document indicated with sufficient 
clearness where the place of delivery 
of the goods was to be, & constituted 
a sufficient note or memorandum of the 
agreement within Goods Act, 1915, 
s. 9 (1).--— WISKIN v. TERDIONH BRos. 
Pry., Lrp., [1928] V. L. 4.387; [1928] 
Argus L. Ki. 212.— AUS. 


PART II. SECT. 4, SUB-SECT. 9. 
339 x. --— --- - —-—.}--PAGE Ut. 
PHOonOn (1884), 5 ©. R. 238.—-CAN. 


346 i. -—--- By ae of contract. | 
—COOLIN v. COOLIN oe [1920] 3 


Vol. XXXIX. - Sale of Goods. 


Cases 512—-1016. 


Part IIl.—-Conditions and Warranties. 


512. Add. Annotation :—Refd. Morclli v. Fitch & 
- Gibbons, [1928] 2 K. B. 636, 

5274. - .—A quantity of Finnish timber 
was sold to buyers in London by a contract 
providing that the goods were to be properly 
seasoned for shipment. & that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pay for them 
against shipping documents. Owmg to bad 
weather the sellers were unable to scason 
part of the goods properly :—/leld: the 
provision as to seasoning was not a con- 
dition but only a warranty, & therefore the 
buyers were not entitled to reject the goods, 
but could only clatm an allowance off the 








price.-—Mryrek (Monracur J.), Lrp. er. 
Kivrstro (1929), 16 T. 1. LR. 60. 

539a. Omission of usual trade description in 
invoice./j-- Sropp v. TULL & SONS (1928), 72 


Sol. Jo. 122. 
553. Add. Citations :— affd. (1928), 188 I. VT. 665 ; 
447. L. RK. 2973 17 Asp. M. 1. C. 428 3 83 


Com. Cas. 215. CL. A. 
564. Add. Annotation :—Refd. Finlay v. N. V. 


Kwik Hoo Tong, [1929] 1 Ik. B. 400. 
619a. Sale of wine of particular brand.! — Pitt. 
asked for a bottle of S.’s pimver wine at the 
licensed premises of defts. While pltt. was 
endeavouring to draw the cork with a cork- 
screw, the bottle broke at the neck & injured 
him: - Held: the sale was one by description, 
& the bottle was not of merchantable quality, 
& the condition that it} was of such qualitv 
implied under Sale of Goods Act, L893 (c. TL), 
s. 14 (2), had been broken, & pitt. was entitJed 
to damages. MoreLLI +r. irc & GLBBONS, 
(1928|2 K. B. 686; 97 [..0. K. BL S12: 110 
LT. 213; 14 Td. R. 757: 72 Sol. Jo. 503, 
D.c. 
Add. Atnuotation: Refd. 
(1927), 33 Com. Cas. 120. 
643a. ~|---MELUISH ¢. Morrrounx (1792), Peake 
156; 170 KH. RR. 118, N. PP. 
afunotations :-- NUE. Bagiehole ». Walters (1811), 3  Canip. 
bd. Refd. Pickering v. Dowson (1813), $ Taunt. 779. 
643b. -! -Jf a ship is sold * with all faults,” 
the seller is not Hable to an action in respect 
of latent. defects which he knew of without 
disclosing at. the time of the sale, unless he 
used some artifice to conceal therm from the 


621. Barker oc. \Veits 








PART IIl. SECT. 4, SUB-SECT. 2.—A. 





Woovrinnp IMportING Co., [129] 


purchaser.—- BAGLEMOLE ¢. WALTERS (1811), 
3 Camp. Lot; 170 HK. R. 1338, N. BP. 
afnnotations :—Apld. Pickering 7+. Dowson (1813), 4 Taunt. 
779: Bywater v. Richardson (1831), 1 Ad. & Fl. 508. 
Apprvd. Ward v. Hobbs (1879), 8 L. J. Q B. 281. Refd. 
Gorton vv. Macintosh (1882), 31 W. He 232. 
643c. - -—-.)|—Although a slip be sold “to be 
taken with all faults.” the veudor cannot 
avail himself of that stipulation, if he knew 
of secret defects In her, & used means to 
prevent the purchaser from discovering them, 
or made a fraudulent representation of her 
condition at the time of the sale. - SCHNEDDIR 
oe UeatTi (1813), 3 Camp. 506; 170 HK. RR. 
1162, N. P. 
Annotations Consd. Ward vc. Hobbs (1877).35 Q. BOD. 50. 
Refd. Cornfoot «. Towke (1810), 6 M. & W. 308. 
682. Add. Annotation: -Refd. London Holeproof 
Hosiery Co. v. Padmore (1928), 14 T. dL. RR. 
199, 


744a. Effect of Sale of Goods Act, 1893 (c. 71), 
s. 14 (1).J—Mepway OW & Srorace Co., 
Lip. vo. SINICA GL CoRPN. (1928), 83 Com. 
Cas. 195, HT. da. 


780a. - - Bottle —For wine.|-—- Moreh v. 
Bircn & GiBBONS, No. 819a, age. 

782. Add. Annolateon -——-Refd. Morclli v. Fitch & 

Gibbons, |1928] 2 K. B. 636. 

tdd. Annotation -- Refd. Foster cv. 

Jandsay v. Atttlield, Landsay ce. 

}1929] J Ww. B. 470. 

852. dd. Annotation: Mentd. Konskier ¢. Good- 
min, |1928| 1 K. B. 421. 

885a. Date of shipment --—In bill of lading- —C. i. f. 
contract.}] JAMES Fintay & Co. rN. YV. 
Kwik Hoo Tong HANDEL MAATSCILAPPLI, 
No. t8l4a, post. 





788. 


Driscoll, 
Driscoll, 


893. -1ldd. Annotation: Refd. Lavock v. Pearson 
(1928), 33 Com. Cas. Tas. 
| 926. idd. Citation: 33 Com. Cas. 120. 


! 995. Idd. Annotations : -—Consd. Re all & Pim's 
Arbitration (1928), 139 1. T. 50. Refd. 
Kimlay v7. N. V. Kwik Hoo ‘ong Handel 


Maatschappij, |J928) 2 K. KB. 604. 


996. Add. Annolation: Apld. Barker vr. Agus 
(1927), 33 Com. Cas. 120. 
1016. Add. Annotation :--Refd. Fimlay uv. N. \. 


Kwik Hoo Tong, [1920] 1K. B. 400. 


PART II. ai 19, SUB-SECT. 2.- 


! 

623 vi. --— -—-—.]~—FOXYTON ¢t. N. ZL. Lt. 480. —N.Z. | (a). 
LLIAMILTON Stren & TRON Co,, Lrn. | | we aed damdgers| ae 
(1901), 21 CG. L. T. 286; 10. L. RR. . . | Warp, 1928) 4 D. b. Rks0, | Pdes 
393.—CAN. * i | PART IIL SECT. 17, SUB-SECT. 2.0) Ww esa), 87 Man 1, Rok 

623 vii : AA sg. Sale of peed AUT lec Sa ee ae CAN. 

. aes =r 7. Wi. Di ts y . ap » o rey < H ‘a: ’ 
JONES (1870), 10 N.S. RR. & CL) er Se ane it aay Wt l sj. lo b. contract - Damas at dale 
82.—--CAN. warranty. --UNLE 6. KROEKER, [1928 | canta Ae AERO SST OR es 
ite Ws Or. 47 Mun. le Mt, Bad bey bolle ee it, “GAN 


PART Ill. SECT. 5, SUB-SECT. 1. 
681 viii. 
tt. REEVES 


: SupPi 
I). L. I. 873.- CAN. 


- yf - MURRAY | 
{19Z8] 2 
PART III. SECT. 5, SUB-SECT. 2.- 118 


Co., 


PART III. SECT. 


- (a). 
sf. Proof that purpose hnown- Not- 
withstanding warranty limiting liability.) 
- Criss v. ALEXANDER (1928), 28 S. RR. 
nae W. 297; 45 N.S. W. W.N. 76.— 


PART III. SECT. 5, SUB-SECT. 3.—A. 
765 v. ——.]—WINSLEY BROS. 1”. 


PART III. SECT. 


c. ftevsd. on the facets, 59 S C. 


k. Hevad., 43 S.C. RK. O14. 


PART IIL. SECT. 19, SUB-SECT. 1. —-B, 
ian: Revad. on the facts, 59 S. Cc. R. 


P1927) 3 W. W. -t. 636.---CAN. 


PART III. SECT. 19, SUB-SECT. 2. — 
» (D). 
18, SUB-SECT. 1. ) 


gi.- — | —Carcumstances in which . 

hh. -Held: pltf. was not entitled to 

damages for the loss alleged to have 

been sustained by bim by his nabibty 

18, SUB-SECT. 2. to carry out contracts into which he 


alleged he bad entered.-- MCKENNY v. 
DRUMMOND & DVORETSKY (1927), 29 
W. A. L. RR. 6.—AUS. 

sl. AHefurn of purchuse-money.}— 
McKENNY v. DRUMMOND & DVORETSKY 
(1927), 29 W. A. L. KR. 6.--AUS., 


1103 


Cases 1024 -1569. JENGLISH AND EMPIRE Digest SUPPLEMENT. 


1024. Add. Annotafions :-—Apld. Silver v. Ocean 
Steamship Co. (1929), 46 'T. L. R. 78. Refd. 
KIvans v. Webster (1928), 45 T. L. R. 136. 


Kwik oe Ar: Handel Maatschappij, [1928] 
2k. B. 604. 

1026. Add. Annotation :—Apld. Finlay (James) & 
ren v. NN. V. Kwik Hoo Tong, [1929] 1 K. B. 


1025. Add. Annotation :—Refd. Finlay v. N. V. 


a ee oo 


Part IV.— Effects of the Contract. 


Add. Citations : - affd. (1928), 1388 1. T. 
663; 44T. lL. RK. 2973 17 Asp. M. lL. C. 428 
33 Com. Cas. 213, C. A. 
1089a.-- .) ae Mex, Lrp. v. ELTON Car | 
DYEING Co., Limp. (1928), 34 Com. Cas. 39. 

Add. Annotation :---Refd. Simeons _ »v. 
Durand’s Trustee, [1928] 2 K. B. 66. 

1268. Add. Annotation :— Refd. Simeons — v. 
Purand’s Trustee, [1928] 2 K. 1B. 66. 

1272. Add. Annolation : —Refd. Simcons v. 
Durand’s Trustee, [1928] 2 Ik. B. 66. 

1376a, —-- — Delivery order not in accordance with 


1089. the steamer. D. & M. agreed to insure the 
steamer for £1,000 ayainst all risks, including 
seizure or confiscation, & £2,500 against 
marine risks & deliver to L. cover notes for 
£1,500 & £1.000, & to F. a cover note for 
£1,000. IT’. & J. agreed jointly to underwrite 
the insurance for £1,000 against, confiscation 
at a figure to be agreed in the event of the 
ordinary market rate exceeding thirty guineas 
per cent. D. & M. agreed to provide £1,600, 
the estimated balance required for the 
equipment of the steamer for the voyage. 
Delay having occurred in naming a liner 





1261. 





contract-—Agreement for delivery order ‘* from 
bond ’’---Delivery order of goods in bond.|—F., 
a financier, L., a distiller, D. & M., a firm 
of shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
stnuggled into the U.S., in violation of the 
laws of that country. 1). & M. entered into 
a contract to buy a steamer for £2,565 5; I’. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entercd 
into between F., L. & 1). & M., whereby L. 
agreed to sell to LD). & M. 7,500 cases of whisky 
al 27s. Gd. a case free on board at Leith or 
Glasgow to be delivered ex warchouse not 
later than Nov. 26. D. & M. were to take 
delivery on board a vesscl of a regular linc 
of steamers. Payment was to be made by 
a bill for £5,500 drawn by F., accepted by A. 
& indorsed to Ju, & a second bill for £4,812 
acecpted by A. & PD. & M., both bills to be 
payable nincty days from Nov. 26, & to be 
drawn & accepted on Oct. 26 & handed to L. 
to hold as security until he should hand the 


i 


1403. Add. 


» widd. Citations 


to take deliver y of the whisky & in equipping 
the steamer for the adventure, L. gave to 
TD. & M. a delivery order addressed to the 
keepers of the bonded warehouse where 
the whisky wasinstore. D. & M. immediatey 
pledged the whisky for £500. J. hearing of 
this paid off the loan & took a transfer of the 
delivery order: -/icld: L. by giving the 
delivery order to D. & M. had not committed 
a breach of the agreement, & if he had, F. 
could not: complain of the breach after having 
himself taken a transfer of the delivery 
order.-—FosrTER v. DRISCOLL, LINDSAY v. 
ATTEIELD, LINDSAY ». PRISCOLL, [1929] | 
kK. LB. 470; 98 L. J. OK. B. 282; 140 1. T. 
479; 45 T. L. RR. 185, C. A 


Annolation :-—Refd. English Wop 


Annotation :-- Apld. Palmolive Co. (of 
England) v. Freedman, [1928] Ch. 264 
: —-[1928] Ch. 264; 188 L. T. 


274. 


1409. Add. Arnotalion :— Consd. Palmolive Co. 


(of England) v. Freedman, [1928] Ch. 264. 


shipping documents or delivery order from 
bond on or before Nov. 26. lL. agreed to 
lend D. & M. £2,500 for the purchase of the 
steamer, the loan to be secured by a first 
nitge. on the steamer. I. agreed to lend D. 
& M. £1,000 at 40 per cent. per annum 
interest to be secured by a second mtge. on 


1417. Add. Alnnotation :—Refd. Shell-Mex v. Elton 


op Dyeing Co. (1928), 34 Com. Cas. 39. 
1421. Add. ee :— Refd. Shell-Mex v. Kilfon 
Cop Dyeing Co. (1928), 34 Com. Cas, 39. 
1435. Add. Annotation :—Refd. Barker v. Agius 


1399. Add 
Growers v. Dermny, [1928] 2 K. B. 174. 
(1927), 38 Com. Cas. 120. 


Part VI. —Performance of the Contract. 


4516. Add. Annotation :—-As to (1) Refd. Itoyal | 1569. Add. Annotation :—Refd. Shell-Mex v. Elton 
Exchange Assce. v. Liope, [1928] Ch. 179. | Cop Dyeing: mee (1928), 34 Com. Cas. bore 
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PART IV. SECT. 1, SUB-SECT. 5.—C. 





1032 xii. —-—.} “MAncUs Crunk | 4209 iv. ——— ——.]—Whore on a B a p13 guage) Ww veiw 
arch RALLA), Ltp. 7. BROWN (1925), | sale of stacks of hay the buyer agroed 


J. 1. 540; 11928] Vv. nt heads 


to have it pressed & the seller under- ere VI. SECT. 1, SUB-SECT. 2. 


(1928) Argus L. nt 189. —AU 


PART IV. SECT. 1. § SUB-SECT. 3.-- 


1081 xii. -— --.] - COrfrky v. ya 
BANK (1869), 20 GC. P. 110.—CAN 


took to load it when bailed into the 
vars :—Held: the latter undertaking 
was a supplementary obligation dis- 
tinct aoe the essentials of the contract 
of sale, & that the property in the hay 
had pecced although the hay had not 
yet been so loaded by the seller.— 
TINA 


—-—~,.]— WEBB & HENDERSON 
v. CU, [1928] Ss. R. Q. 316.—AUS. 
PART VI. SECT. 1, SUB-SECT. 8. 


1498 iii, —--- C.i.f. contract.]— 
Under a «c.i.f. contract providing for 


Vol. XXXIX.—Sale of Goods. Cases 1686a— 2388. 


1686a. ——- ——-.]—Tamvaco ». Lucas (1859), 1 
EK. & KE. 581, 502; 120 E. R. 1027, 1032; 
sub nom. TANVACO v. Lucas, 28 L. J. Q. B. 
150, 301; 1L. T. 161; 5 Jur. N.S. 731, 
1258; 7 W. R. 568. 


Annotations :—Consd. Shipton, Anderson & Co. 7. Weil Bros. 
& Co., [1912] 1 K. B. 474. Refd. Ireland v. Livingston 
(1866), LL. R.2 Q. BL 99. 


1811. Add. Annotation : ---Refd. Foreman & Ellams 
v. Blackburn, [1928] 2 K. B. 60. 


1812. Add. Annotation :-- As to (2) Consd. Foreman 
& Ellams v. Blackburn, [1928| 2 K. B. 60. 


1812a. —— Shipment of goods before con- 
tract—Ship visiting other ports before issue 
of bill of lading.} —A contract, dated July 2, 
provided for the sale of frozen rabbits & 
their shipment from Sydney c.i.f. Liverpool 
by a named steamer to sail during Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in Sydney. he 
steamcr shipped the goods, or the bulk of 
them, at Sydney on June 25, when she 
proceeded to Queensland ports, thereafter 
returning to Sydney, & finally sailing froin 
that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
& the sellers claimed damages from them for 
breach of contract :—J/eld : the sellers were 
not entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment. of 
which had already taken place before the 
date of the contract of sale, & by tendering 
a bill of lading the issue of which had been 
delayed for so long as seven weeks after the 
shipment, the steamer having in the meantime 
visited other ports several hundred miles 
from the port) of shipment. -FoREMAN «& 
ELLAMS, Itp. 1. BLACKBURN, [1928] 2 K. LB. 
60; 97 L. J. KR. B. 455: 139 L. T. 683) 38 
Com. Cas. 859; 17 Asp. M. L. C. 461. 

1813. Add. Annotation :—Refd. Finlay (James) « 


Co.» N. V. Kwik Hoo Tong (1928), 98 L. J. 
K. B. 251, 








1814a, —— Date of shipment incorrectly 
Stated.]|--The scller under a cif. contract 
tendered to the buyer a bill of lading which 
stated, not: fraudulently, but. contrary to the 
fact, that the shipment had taken place in 
the contract month. Being unaware of this 
fact at the time of the tender, the buyer 
accepted the shipment, & entered into sub- 
contracts for the sale of a portion of the goods, 
those sub-contracts containing a clause that 
the bill or bills of lading shall be conclusive 
evidence of the date of shipment.’ The 
sub-purchasers refused to take delivery, 
alleging that the shipment had not been made 
during the contract month. The buyer under 
the original contract. having then ascertained 
that the goods had not been shipped during 
the contract month :—//eld: (1) he was 
entitled to damages for the breach by the 
seller of his obhyation to delryer a bill of 
lading stating the date of shipment correctly, 
the measure of damages bemg the difference 
between the market. price & the contract price 
of the goods; (2) the buyer was not bound 
to enforce, for the purpose of mimimising the 
damages, the contracts with the sub-pur- 
chasers, as to do so, after he knew that. the 
shipment date was incorrect, might seriously 
injure his commercial reputation.-- FINLAY 
(JAMES) & Uo.» N. V. Kwik Hoo ona 
H. M., [1929] 1 K. B. 400; 98 L. J. RK. OR. 
251; 140 L. T. 380; 45 T. 1. R. 1493; 34 
Com, Cas. 143, C. A. 

1816. Add. Annotations: Refd. De Monchy v. 
Phoonix Insce. of Hartford (1928), 1388 L. T. 
708; Tredegar v. Harwood, (1928) Ch, 59. 

1850. Add. Annotation: Refd. De Monchy vv. 
Phoenix Insee. of Hartford (1928), 138 Ll. T. 
703. 

1858. Add. Annolation :—Distd. Aronson v. Mologa 
Holzindustrie A/G Lenmyrad (1927), 18s 
LV. 470. 

1897. ddd. Annotation: -Apld. Barrow, Lane & 
Ballard vo. Phillip, Phillips & Co., [1929] 
1K. B. 574. 


Part VII. -Rights of Unpaid Seller Against Goods. 


2384. Add. Annotation :—Apld. A.-G. v. Pritchard 
(1928), 97 L. J. RK. B. 56d. 


After this case add :—‘‘ As regards _hire- | 


purchase agreements generally, see BAILMENT, 
Vol. FIT... p. 96, Nos. 257, 258.” 

2388. Add. Annotation :--Distd. A.-G. 7. Pritchard 
(1928), 97 1. J. K. B. AGL. 


payment against documents the pur- 
chaser is under no obligation to take 
up documents that do not in fact 
relate to goods of the description con- 
tracted for, & a refusal to take up a 
draft does not necessarily prove that 
the buyer was not ready & willing to 
perform the contract.—HENRY DAN 
& Sons (SYDNEY), Lrp, v. P. O'DAY 
PROPRIETARY, LTD. (1927), 39 C. L. Rh. 
330; (1927] Argus. L. R. 233.---AUS. 


PART VI. SECT. 3, SUB-SECT. 1. 


sp. Retention of goods—With know- 
ledge of mistake by vendor—<Acceptance 
implied.|—ACKERMAN 1. MORRISON 
(1911), 45 N. S. R. 185; 9 I. LL. R. 
307.—CAN., 


PART VI. SECT. 3, SUB-SECT. 2. 


1866 i. Whether umplied | SCOTIA 
Krour & FEED Co. 0. STRONG, [1928] 
41. L. R. 678; [1928] 8. C. TR. 319.-— 
CAN. 


sr. Special contract—“ Lnspection 
acceptance = Winnipeg.”]--ScoTTr 
Roggrsa Fruit Co., [1928} 1 D. L. i. 
201: 37 Man. L. KR. 145; [1927] 
3 W. W. I. 628,—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
B. (a). 


1887 vii. -- —.]--WENTWORTH OR- 
CHARD Go., Lirp. v. MERCHANTS CoN- 
SOLIDATED, Lrp. (Man.), [1922] 1 
W.W. R. 291: 68 D. L. it. 227. CAN. 


PART VI. See 4, SUB-SECT. 4.-— 


ri. —--—.] - KH. who had been 
for some time selling & delivering 
carcasses of beef for cash to a meat co., 
delivered four carcasses at the co.'s 
shop, whereupon the manager who was 
then busy asked him oo cell baeh for 
his cheque. The seller thereupon Jett 
the shop & came back a few hours 
later for the chequc, but in the mean- 
time a garnishee order had been served 
on the manager by a creditor of the 
seller :-—Held: by his conduct) the 
seller had agreed to give eredit to the 


buyer. CoUPLAND ¢ KLMonk, [1928] 
2D. L. 308, [i988] LW. WwW. OR. 
38().—CAN. 


Cases 2427—-2699a. FINGLISH AND KimPrre Diarst SuPPLEMENT. 


Part VIII_—Breach of the Contract. 


2427. Add. Annotation :-—Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 3. 


2478. Add. Citation: revsgy. S.C. sub nom. 
STEWARDS & Co., Lrp. v. KR. (1900), 17 
T. i. BR. 111, C. A. : 


2487. Add. Annotation :—-Refd. Shell-Mex v. Elton 
Sop Dyeing Co. (1928), 34 Com. Cas. 39. 


2493a. ——-- .] 
$1. T. 30. 


2519a. Failure of seller to deliver correct bill of 
lading —- Measure of damages.| -— JAMES 
KInLAY & Co. » N, V. Kwik Hoo Tona 
HANDEL MAATSCHAPPIJ, No. 1814a, ante. 


2569. Add. Aunotation :—Distd. Re Hall & Pim’'s 
Arbitration (1928), 139 .. T. 50. 


2570. Add. Annotation :--As to (2) Consd. Finlay 
(James) & Co. vu. N. V. Kwik Hoo Tong, 
[1920] 1 K. B. 400. 


2571. Add. Annotations :- -Consd. Finlay (James) 
& Co., Ltd. v. N. V. Kwik Hoo Tong, [1929] 
1 K. B. 400, C. A. Mentd. Kaufmann v. 
British Surety Insce. Co. (1929), 45 T. L. BR. 
oy. 


2575. Add. Citations :- -97 L. J. K. B. 60; 33 
Com. Cas. 60. 


2585. Add. Annotation :----As to (1) Refd. Shell-Mex 
v. Witon Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2590. Add. Annotation : -Refd. Kasler & Cohen 1. 
Slavouski, [1928] 1 K. LB. 78. 


2612. Add. Citations :—revsd. (1928), 1389 L. T. 
50: 33 Com. Cas. 324, H. L. 


Add. Annotations :—Consd. Finlay (James) & 
Co. v. N. V. Kwik Hoo Tong, [1929] 1K. B. 
400. Refd. The York, [1929] P. 178. 


STURGE v. PHILPOTYS (1839), 
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PART VUI. SECT. 2, SUB-SECT. 2.—A. | to restrain the 
h i, —— Shipmen -f.o.b.}—Vivonn | fr, the 
py, Sisco (1913), 29 O. L. R. 200; 4 


O. W. N. 1498.—CAN. form, 


breach of a contract 
sale & delivery of future 
chattels, expressed in an affirmative 
evon though the contract so 
expressed involves 
substance, in & case where damages 


2618. Add. Annotation :—-Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2K. B. 604. 


2644. Add. Citation : --[1927] B. & C. HR. 140. 


Add Annotation :—As to (2) Apld. Shell-Mex 
». Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 
2687. Add. Citation :—138 L. T. 470. 
2699a. Loss of freight——C.if. contract — 
Policy not in accordance with contract— 
Refusal of insurer to pay.|—-A quantity of 
copra was sold for shipment from Australasia 
to London on the terms of cost, freight, & 
insurance, & the contract provided: ‘‘ Insgur- 
ance including war risk on free from par- 
ticular average terms to be effected by sellers 
at the contract price plus 5 per cent. on 
the net shipping weight. . . . Such insurance 
to cover the copra until delivered in the 
ordinary course of transit: into warehouse at 
the port of destination.”’ In policies taken 
out by the sellers the goods & the freight were 
valued separately, & there was a ‘freight 
contingency clause,”’ as follows: ‘ On freight, 
payable at destination . .. being increased 
value of copra through payment of freight or 
from such time as frexht becomes due at 
destination, this insurance being deemed to 
be part) of the total amount insured on the 
copra valued at such total amount.” By 
the bill of lading the freight was payeus only 
if the vessel arrived at the place of destination. 
The vessel took fire on the voyage & with her 
cargo became a total loss. The insurance co. 
paid to the buyers the insurance on the goods, 
but) refused to pay the insurance on the 
freight on the ground that it had never become 
covered. The buyers then claimed damayes 
from the sellers on the ground that the 
olicies did not comply with the contract :— 
JODERS & NUCOLINE, LTD. v. BANK OF NEW 
ZEALAND (1929), 45 'T. L. ht. 208. 














thereafter the owners in law of the 
automobile.-- BENDER vw. NATIONAL 
ACCEPVrANCK OCORPN., Lrp., [1929] 1 
D. L. R. 222; 63 0. L. R. 215.—CAN. 


nn (p. 690) i. 


a nogative in vs 
.}-—In order to hold a buyer under 
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PART VIII. SECT. 3, SUB-SECT. 2.— 
B. (a) 


st. Sale of fishing tackle—No licence 
lo jush——Failure of seller to procure 
licence.J-~-To a clatm for damages for 
delay in the delivery of  tishing-vet. 
equipments sold by pitf. to deft. the 
seller set up the defence that the buyer 
‘had no heence to fish on the days for 
which he claimed damages :--Held : 
since the seller had undertaken to 
obtain the licence for the buyer & bad 
neglected to do so for several months, 
he could not rely on its absence as a 
defence, unless the buyer was guilty of 
wrongdoing of a character which the 
ct. could not overlook.— JONASSON 1. 
DvUBINAK, [1928] 3D. LL. R. 501; [1928] 
2W. W. KR. 588; 37 Man. L. lh. 430.-- 
CAN. 


PART VIII. SECT. a SUB-SECT. 2.— 
. (a). 
sv. Self-elected measure.}—BURKARD 
& Co., Lip. v. WAHLEN (1928), 28 
s. Ri. N. Ss. Ww. 607 > 4h N. Ss. W. WwW. N. 
201 .—AUS. 
PART VIII. SECT. 3, SUB-SECT. 4. 
2656 i. Whether granted Where spe- 
cific performance would not be decreed. |- 
“he ct. will not grant an injunction 


would be a complete remedy, where 
the contract is of such a nature 
that it cannot be specifically enforced. 
& where payment four the goods m 
question has not been made.—-Woopn v. 
CORRIGAN (1928), 28 S. R. N.S. W. 
492; 15 N.S. W. W. N. 134.—AUS. 


PART X. 


Il (p. 689) i, —~~— --—- —— - ; 
NATIONAL DiscOoUNT CorRPN. vt. FRECTI 
& JACKSON, [1928] 2 D. L. R. 256, 61 
O. L. R. 659.—-CAN. 

mm (p. 690) i. Autho- 
rity to rescll.|—-K., a dealer in automo- 
biles, sold, or went through the form 
of selling, an automobile to C. under a 
conditional sale agreeinent, taking a 
promissory note for a part of the price. 
This note he took to defts., an automo- 
bile financing co., & discounted 1t, at 
the same time transferring the agree- 
ment to defts. who duly filed it in accord- 
ance with Conditional Sales Act. The 
automobile was left in the possession 
of K. who dishonestly sold it to pltf. :—- 
iTeld : the real owner of the car being 
K. or CG. or both. E had authority to 
dispose of his security, the conditional 
sale agreement, to defts., & defts. were 
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a conditional sale agreement who has 
defaulted thereunder Hable for the 
deficiency on a resale of the goods by 
the seller the notice to the buyer of 
suid resale must be in strict accord- 
ance with the requirements of Con- 
ditiona] Sales Act, R. S. B. C. 1924, 
ec. 44, s. 10 (3), notwithstanding that 
the agreement provides that the 
seller can exercise the power of resale 
“by public or private sale with or 
without notice.”—MARSH v. SIMPSON 
[1928] 1 W. W. R. 956.—CAN, 


nn (p. 690) ti, ——— 
.—So long as the buyer under a 
conditional sale agreement has five 
days’ notice of the intended resale, 
whether he gets it as the result of 
personal service or because it is left 
at. his place or sent to him by registered 
mail, the Conditional Sales Act, R.S. A. 
1922, c. 150, s. 11, is complied with.--- 
MINNEAPOLIS STEEL & MACHINERY 
Co. v. PAULERROU (No. 2), (1928] 1 
Ww. W. R. 976.—CAN. 


nn (p. 690) iii. 
Sufficency——Onus of proof.J—--Where, 
in an action by a vendor, under a 
conditional sale ement for the 
palance of the purchase-price after he 














eee ee es ree 





has repossessed & resold the goods, 
the defence is raised that the Act has 
not) been complied with, the burden 
of proving compliance rests on the 
vendor.- “THOMPSON 0. SHOLINDER, 
[tv28] 1 W. W. i. 386.—CAN. 


nn (p. 690) iv. 
-——.]-- Notice is not. required to be 
given the buyer in a case where the 
seller merely exeoreises his right) under 
the contract of repossessing the goods 
on the buyer’s default & continues to 
hold them without a resale or without 
making any use of them for his own 
purposes.— - WATKINA GARAGE, LTD. %. 





wen we ee 


Mc'Korkrvik, | 1928] 3 W. W. . 129.--- 
CAN. 
nn (p. 690) ve.  - - -- —-- --- 
- -~|—Morok Carn Loin Co. 0. 


BoNSBR, [1928] 8 J). bE. R. 8753 [1928] 
JW. W. RR. 801.--CAN. 

c (p. 692) i. - - --—-— Plead- 
ing.] -GQREAT Wrst SADDLERY Co. tr. 
PRIME, [1928] 3 W. W. l. 705.-—-CAN. 


aa (p. 692) affd., [1928] 3D. L. R. 
175; [1928] 8. Cc. IR. 200.—CAN. 


ce (}). 692) i. - ' 
Where an agreement for the conditional 
sale of a motor car contaumed the 
following clause: ‘S We shall not. at 
any time, that is the buver, suffer or 
permit) any eharge or ben whether 
possessory or otherwise to — evist 
against sald automobile’: - Weld 
this clause negatived the idea that, the 
buyer could authorise the doimg of 
repairs in such a way as to give the 
repairer a hen. ATLIANCK FINANCE 
Co. & STANDARD Movrors. tp. 2. 
SIMONS, [192813 W.W. RR. 621. -CAN. 


bh (p. 692) i. -—- ——--- T'o claim goods 

After gudgment for balance ota, 

IUSSELT vr. Rem, (1928) 1D. L. RR. 
H28-— CAN. 


bb (p. 693) i, ——-—— —-- ~ ---.] - 


Vol. XXXIX.—Sale of Goods. 


Deft. had bought three horses & other | warranties is not adimussible, nor can 


animals under a conditional sale agree- 
ment. The present action was brought 
by the administrator of the seller for 
the balance due under the agreement. 
Deft. pleaded that the exor. de son tort 
of (he sellor had taken the horses in 
sutisfaction of the indebtedness out of 
the possession of @ man to whom the 
deft. had sold them. The suthority 
of the exor. de son tort to take the 
chattels & so bind the administrator 
was established by a prior decision in 
an action by deft. herein against the 
buyer from him. There was ono 
evidence herein as to what the exor. 
de son‘ tort did with the ehattels - 
fleld: the burden of proving that. the 
exor. de son tort had complied with the 
terms of the agreement & of the 
Yondilional Sales Act as to retention 
of the chattels & notice of then sale 
wars on pitf hberem, the admuinistrator. 
-NsavTmonaL TRust Co., Lrp. 7. 
LARSON, [L928] 3 WLW. Tt 728. CAN, 
ee (p. 693) i. --.| Where a 
eonditional sale agreement docs not 
provide that the goods shall be at the 
Msk of the bus er during the continuance 
of the hen the loss falls on the seller 
In ease the goods are dumaped ot 
destroyed before the property passes.— 
BURKE v. WeIk, [1928] § D. Le RR. 837 , 
T7928) 3 WLW 1.257. - CAN. 


rr 
fY (p 693) i. --— What amounts to 
delivery.) REAR r. McCUuLLOUGH, 


(192K) 2 D.n. RABE, f19eR} 1 Wow. 
R.716, 22 Sask. L. R. 446. CAN. 
bh (p. 693) i. -- =. Under 


Farm Implement Act, Re. S. S 1920, 
ce. 128, the contract im Form ( for the 
sale of a sceond-hand iniplement on 
eredit. constitutes the entire contract. 


between the parties; &, therefore, 
where no warranties have been stated 
thereon, evidence of alleged oral 
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it be added to or varied bv introdueme)e 
the provisions of the Sale of Goods 
Act as to implied warranties. - Have 
& Sons rv. Sravck, [19Z8} ¢ Do bn. 
YSi, [L928] 3 W. WL aR. 1 t8. - CAN. 
dqp 690) ib ‘ 
Where a contract for the sale of a 
large implement withm Farm bmople- 
ment Act, RoS SS 1920, e. 128, omits 
fromm par. ft thereof, as preserthed by 
Porm (. which provides tor the 
length of time repairs are to be kept 
avallable by the vendor the words 
“foro a penod of ten vears trom the 
date of this order,’ the contraet os 
uvalid . since said Aet provides thi 
no Gontract for the sale of sueh oan 
implement shall be vahd unless ito as 
worded in aceordance with said forna, 
XS said omission cannot be said to eon 
stitute aS slight deviation “  Woyrir- 
LOO Mra Co. brp.t) Worernnn, | 192s | 
ZPD. R Me, pPOes; a WLW. bt. 760. 
CAN. 


k(p 601)1. —— Proof. |— 
An affidavit which meets the require- 
ments of arn Tumplement Vet, bo Sc. 
M920, ¢ P28, b. ER (2). GN) conclusive 
proof that sub-seet (hb) of said sect., 
Which requires a contract for the sale 
of a “large noplement to be read 
over & explained to the purchaser in 
Q language whieh he understands, uf 


he does not amderstand kKnelish, was 
comphed with. PRLLETIBR &  MIOIN- 
NEAPOLEIS THRESHING MACHINE, COo., 
JPBL2sSP RW. WW. i. 168. CAN, 

ce (pp 694) 2 ] 
SAWLER-MASsEY Clo Lrpo ow Srur- 
GILL, [92s] — OM TT. oR. vio: Frys 
WW.R 23. 2e Sash E.R 821 CAN, 

dad (p 695) i. - - Novation.) - 
PLOWMAN TRACTOR Co. +) ANDREWS, 
[W9ZRpE 1 YD Le. Re. ott, [pest sot 


W.W. 1. 329.-—-CAN. 


Cases 28—771a. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


SALE OF LAND. 
Part I.—_--The Contract of Sale. 


28. Add. Annotation :—Consd. Curtis Moffat v. 


Wheeler, [1929] 2 Ch. 224. 
—— .|—CURTIS 
WHEELER, No. 2175a, post. 


Add. Annotation :—Consd. Karr, Smith »v. 
Messers, [1928] 1 K. B. 397. 


104. Add. Annotation :—Refd. Reading Trust v. 
Spero (1929), 46 T. L. R. 117. 


Add. Annotation :-~Refd. Re Wlowden & 
Hyslop’s Contract, [1928] Ch. 479. 


133. Add. Annotation :—Generally, Refd. Bernard 
vz. Williams (1928), 139 L. T. 22. 


Add. Annotation :—Mentd. Houghton  v. 
Nothard, Lowe & Wills, [1928] A. C. 1. 


28a. 


ene arene, 





MOFFAT 2. 


87. 


128. 


195. 


198. Add. Annotation :—As to (1) Refd. Chaney v. 
Maclow, [1929] 1 Ch. 461. 
Add. Annotation :—Refd. 
Perera, [1928] A. C. 173. 


228a. -—— Of part of property.]|—-There being a 
parol agreement for the purchase of a farm 
& farm house, the possession of the farm by 
the purchaser will be held an act of part 
performance sufficient to authorise the ct. 
to execute the contract, even though the 
house should have been ‘occupied adversely 
to him.—KiNne@ v. TURNER (1824), 3 L. J. 
O. S. Ch. 58. 


283. Add. Annotation :—Apld. Johnson v. Clarke, 
[1928] Ch. 847. 

830. After this case add “ In lease.] ee LAND- 
LORD & TENANT, Vol. XXX., pp. 472-477.” 


214. Arseculeratne v. 





Part IIll.—-Sale by the Court. 


334a. —~ -- Reversionary interest.) —NUNN v. TIAN- 
cock (1871), 6 Ch. App. 850; 
700; 257. 'T. 469; 19 W. RR. 1041, Ju. Jd. 
Annotations :— Refd. Debenham vr. Sawbridge (1901), 49 
W. 1. 502; Re Wells, Boyer v. Maclean, [1903] 1 Ch. 818. 


Part 


40 L. J. Ch. | 420a. 


IV.—Conditions of Sale, 





-—YOUNG »v. TREGEAR (1872), 21 
W. R. 215. 
Particulars and Special 


Stipulations. 


585. Add. Annotation :—-Refd. Charles v. 
Yollieries (1928), 44 T. L. RR. 448. 

634. Add. Cilations :- 97L.J.Ch. 4; 138 L. T. 26. 
Add. Annotation :-—Mentd. Coles v. White 
Citv Manchester Greyhound Assocn. (1928), 
45 'T. L. RR. 125. 


636. Add. Annotation :—-Consd. Bernard v. Williams 
(1928), 139 1. T. 22. 


771a. - --~--.}+—At a sale by auction of 
property belonging to deft. pltf. became the 
purchaser of a freehold cottage, subject to 
the National Conditions of Sale, clause 10 
of which provided that no error, misstate- 
ment or omission in the particulars should 
annul the sale, nor should any compensation 


Cardiff 





inttatterctdre 


PART I. SECT. 8, SUB-SECT. 4.— 
B. (a). 


a 





eed 


149 iii. ~——.]—A receipt for a deposit. 
pe on an agreement for the sale of 
nd which omits reference to a term 
of the agreement providing for the 
deferring of the payment of the 


. 936; 
Man. ey 


(1886), 3 Man. L. R. 441.—CAN. 


198 i ——.]--MORRIS v. WHIT- 
ING wil) 26 Ww. 
W. 15 D. L. 
7 56.—CAN. 


be allowed by either party in respect thereof. 
The particulars stated that the cottage was 
let to a tenant whose notice to quite had 
determined, but who had been allowed to 
remain in occupation on suffcrance, & that 
the premises would be sold with vacant 
possession on completion. The statement 
wus misleading, as the premises were in fact 
in the occupation of asub-tenant, who claimed 
to be entitled to remain on as a statutory 
tenant under Increase of Rent & Mortgage 
Interest (Restriction) Acts, & refused to 
vacate them. 'The purchaser refused to 
complete without vacant possession, with 
which he could have resold the property 
at a profit, & sued the vendor for damages for 
PART III. SECT. 8, SUB-SECT. 2.—A. 
k. Revsd., 7 A. Vi. 282. 
L. R. 494; 5 


R. 254; 24 | PART IV. SECT. 2, SUB-SECT. 7.— 
A. (b) i. 


r fi. 





When time begins to run— 





remainder of the purchase-moncy is | PART I. SECT. 9, SUB-SECT. 2.—E, | Zrom delivery of proper abstract.}— 
eG manorenday sufficient to satisfy SHENSTONE v. HEWSON (1927), 28 
rauds.—-LESIUK v. SCHNEIDER, 259 i. Whether collateral agreement | 5. R. N.S. W. 53.—AUS., 
iota g AE W. R. 747; 36 DL. Th. ett aeons ie cdc detriment of 
3. -— rty seeking enforce agreement.]— : ae 
ca ag pat et v. GARLAND, [1928] Sane ey cet oe SECTS: 
PART I. SECT. 9, SUB-SECT. 2.— | N. 4 L. R. 135.—N.Z, — 3 
a Ay (8): 260 ii. ------.}—-KITCHEN v. Boon | LAND Co., [1928] 3 D. L. it. 620 + 
194111, — -.J-—-Brown rv. HARROWER (1876), 24 Gr. 195.——CAN. [1928] S. C. BR. 418. CAN. 


1108 


breach of contract :—Held: the action 
failed. There was no breach of contract, 
the statement in the particulars being an 
error or misstatement within clause 10 of the 
conditions in respect of which the purchaser 
could claim no compensation.—CURTIS 1. 
FRENCH, [1929] 1 Ch. 253; 98 L. J. Ch. 29; 
aaa L. T. 1838; 45 T. L. R. 15; 72 Sol. Jo. 


838a. 





eeutmenatanammnend 





|\—Re BELCHAM & Gaw- 
LEY’S CONTRACT, [1920] W. N. 186. 

895. Add. Annotation :-—Expld. Bernard v. Williams 
(1928), 1389 L. T. 22. 


912. Add. Annotations : —Consd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
ee ae Bernard v. Williams (1928), 93 


Vol. XL.—Sale of Land. Cases 77la—-1488a. 


913. 4dd. Annotation :—-Refd. Bernard v. Williams 


(1928), 139 L. 'T. 22 


Add. Annotation :—Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 


916. 


925. Add. Annotation + 


(1928), 149 LL, T. 22 


) 


Refd. Bernard v. Williams 


1016a. Condition to indemnify purchaser—‘* Local 
land charge of which vendor has had notice ”’ 
-—Apportionment under Private Street Works 
Act, 1892 (c. 57)—-Effect of Law of Property 
Act, 1925 (c. 20), s. 198.| —Re MIDDLETON & 
YOUNG’s CONTRACT, [1929] W. N. 70. 


1017. Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. TD. C. (1929), 141 1. T. 602. 


Part V. Vendor’s Title. 


1078. Add. Annotation : 
(1928), 188 Tu. T. 680. 


1104a. Sale by vendor in specified capacity.]—- 
Where, in a vendor & purchaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract does not: 
amount to a warranty that he will make title 
in a particular manner. The warranty is 
no more than a warranty that a good title 
shall be made ; & the purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
“trustees for sale ’? under the will of A. On 
examination of the title by the purchasers, 
it appeared that no trust for sale was con- 
tained in the will :—Held: the above state- 
ment did not. aftect the powers of the vendors 
to make a good title as the legal personal 
representatives of <A. Re SPENCER & 
LLAUSER’S CONTRACT, [1928] Ch. 598; 97 
L. J. Ch. 335 5 139 Tu. T. 287 ; 72 Sol. Jo. 336. 


Distd. Turner v. Watts | 1115. odd. Annotation : 


Generally, Refd. Re Sand- 
well Park Colliery Co., IKield vo. The Co., 
}1929] 1 Ch. 277. 

1151. Add. Annotation :---Folld. Ie Spencer & 
Hauser’s Contract, [1928 | Ch. 598. 

1152. Culalion -—For * [1928] W. N. 135” read 
‘* No. 1104a, ante.”’ 

1219. Add. Annotation :—Refd. Re Spencer & 
Iiauser’s Contract, [1928] Ch. 598. 

1259. Add. Annotation: -Generally, Refd. Man- 
chester & County Bank v. Monk (1929), 73 
Sol. Jo. 465. 


1275. Add. Annotation: -Refd. Re Sandwell Park 
Colliery Co., Field 7. The Co., [1929] 1 Ch. 277. 


1416a. Subsequent purchase by solicitor from 
client.|-—A solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any :mportance 
when advising his principal. -BEEVOR v. 
SIMPSON (1829), Taml. 69; 48 EK. R. 28. 

1458a. S. 2. FLoop ». Prircuarp (1879), 40 L. T. 
873. 





Part VI.—-Position of Parties Pending Completion. 








1488a. -|—It is sometimes said that 
under a contract for the sale of an interest 
in land the vendor becomes a trustee for the 
purchaser of the interest contracted to be 
sold subject to a lien for the purchase-money ; 
but however useful such a statement may 
be as illustrating a general principle of equity, 


oe ee ae 


PART IV. SECT 2, SUB-SECT. 10.—B. 

r (p. 118) i, —-— ——-.]}—SHERRIN v. 
Wiaains, [1917] 2 W. W. R. 895; 
27 Man. L. R. 572.—CAN, 


PART IV. ed 7 oer 10. 
- (a). 


sa. Interest on unpaid purchase-money 
to be added to principal.|—Where, by 
a contract for sale of land, it was 
stipulated that, in the event of interest 
on the unpaid purchase-money being 
unpaid at the end of each year, the 
same should be added to the principal, 
the ct. refused to decree specific per- 
formance by the vendor on payment 


from register.J—A 
N.S 


as a foreign co. 
land in Tasmania. 


of the principal & simple interest. only, 
or except upon payment of the interest 
according to the agreement.- -~ HENDER- 
ae v. DICKSON (1862), 9 Gr. 379.— 


PART V. SECT. 2, SUB-SECT. 2 


n i, ——.]}—Re THOMPSON & J ENKINS 
(1928) 4 DL. R. 564: 630. L. BR. 33, 
re CAN. 


it is only true if & so far as a ct. of equity 
would under all the circumstances of the case 
grant specific performance of the contract 
(per CUR.).—HoOwARD v. MILLER, [1915] 
A.(@. 818; 841. J. P. C. 49; 112 L. T. 403, 
Po, 

Annotation :--Refd. Central Trust & Safe Deposit Co. v. 

Snider, [1916] 1 A. C. 266. 





ee eee 


the co. filed a notice that if, had ceased 
to carry on business in Tasmania, & the 
registrar thereupon removed its name 
froin the register. On May 16, 1925, 
the vo. contracted tosell the said land to 
B..—Held: the land in question was 
still vested in the co., & there would be 
a duvlaration that it could show a good 
Marketable title —Re LABOR PAPERS, 
Lrp. & BuTroNn’s CONTRACT (1925), 21 
Tas. L. R. 35.--AUS. 


PART V. SECT. 3. 


sc. Sale by company—A fler removal 
co. incorporated in 
W. was registered in Tasmania 
It acquired certain 


PART V. SECT. 5, SUB-SECT. 8.--B. 


ad. J’rouf of charge -- Note of execution 
on abstract of title. }—HIND v. WESBROOK 


On Aug. 14, 1924, | (1900);7 Terr. L. R. 10.—CAN. 


11naQ 


Cases 1509a—2306. ENGLISH AND Kmpire Digest SUPPLEMENT. 


1509a. —— —.| —PUDDICOMBE v. BY THESHA (1823), 


IL. J. O. S. Ch. 186. 


1594. Add. Annotation :--Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 


- ee see 


1597a. 


—-—,|—-PINCKE v. CuURTEIS (1793), 4 


Bro. C. C. 333, n.; 29 E. R. 920. 


1640. Add. Citation :—[1928] Ch. 340. 
1786. Add. Citation :—-|1927] B. & C. R. 187. 


Part VII. —Vendor and Purchaser Summons. 


1823. Add. Annotation :—Refd. Johnson v. Clarke, | 1863. Add. Annolation :—Generally, Mentd. John- 
son v. Clarke, [1928] Ch. 847. 


[1928] Ch. 847. 


Part VIII.- Remedies under an Uncompleted Contract. 


1944a. S. PP. WirsTeRMAN v, PANTIN (1900), 8 
Seton on Judgments & Orders 7th ed. 2218. 

Annotation :--Folld. Olde v. Olde, [1904] 1 Ch. 35. 

-Refd. Wilson v. Balfour 


2006. Add. Annotation ¢ 
(1929), 45 T. I. RR. 625. 


2009a. ---— ——-—.| - BERNARD v. WILLIAMs, No. 


2182, post. 
2018. Add. Annotation : 
(1928), 139 L. T. 22. 


2014. Add. Annotalion -—Refd. Bernard v. Williams 


(1928), 139 L. 'T. 22. 


2049. Add. Annotation :—-Refd. Re Sandwell Park 
Colhery Co.. Field v. The Co., [1929] J) Ch. 


277. 


2061. Add. Annolations : -Consd. Re 
Park Colliery Co., Field v. The Co., [1929] 
Refd. Bernard v. Williams (1928), 


1 Ch. 277. 
139 L. T. 22. 


2087. Add. Armotation :---Refd. Curtis Moffat v. 


Wheeler, [1929] 2 Ch. 224, 


rE 








an wht eee 


PART VI. SECT. 1, SUB-SECT. 2.—A. 


sf. What amounts to possession-——- 
Actual occupation of part.}—~ MCKINNON 
ca (1867), 13 Gr. 152.— 


PART VI. SECT. 1, SUB-SECT. 5. 

gz i. Taxres—Composition with 
revenue authoritues—Effect of./—K& 111. 
a (1928), 39 B. C. Rh. 396.— 





PART VIII. SECT. 1, SUB-SECT. 1.--A. 

k (p. 221) i. Requisites of 
valid cancellation notice.}—BROWN %. 
A ra (1912), 17 B. CO. Re. 16.— 





o (p. 228) ko —-—- —— —.}-- 
HIAMILTON, v. TAYLOR (1919), 47 
N. B. It. 145. -- CAN. 


sm. Vendor unable to give titlk— 
Through purchaser’s acts—Liability of 
purchaser under contract.|—WILKIN v. 
pO N (Alta.), [1927] 2 D. L. T. 87.— 


PART VIII. SEOT. 2, SUB-SECT. 3.— 
o. Revsd., 33 O. L. RB. 78. 


PART VIII. SEU rx SUB-SECT. 3.— 


sn. Deposit pard—Pravision for pay- 
ment of further sun on fired date—- 
Failure of purchaser to pay.J—eld: 
although the vendor had neithe 
executed nor offered to execute a con- 
veyance he was entitled to sue before 
role taster inasmuch as the contract 
tixed a definite date for the payment. 
& did not postpone it until completion 
or until after complotion.— PERPETUAL 


-Dbtd. Bernard v. Williams 


277. 


2151. 4dd. Annotation :—Refd. Re Sandwell Park 
Colliery Co., Field 1. The Co., [1029] 1 Ch. 


2153. Add. Annotation : - As to (1) Consd. Re Sand- 


well Park Colliery Co., Field v. The Co., |1929 | 


1 Ch. 277. 


Senmable -: 


2182. To the existing paragraph add as follows : — 
if time had not been of the essence, 
pltf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 
absence of any memorandum in writing of 


the contract. 


Add. Citation :- 
2242a. ——- ——-- ——— Part of purchase-money & 


139 L. T. 22. 


money spent on improvements.|——CoRNWALI 


Sandwell 


v. WnwiamMs (1701), Colles, 117; 
209, H. L. 
2287. Add. Annotation :—Refd. 


1K. KR. 


‘urtis Moffat v. 


Wheeler (1929), 98 L. J. Ch. 374. 


2306. Add. Annotation :—Refd. Curtis Moffat v. 


Wheeler, [1929] 2 Ch. 224. 


ae er etre ee ee 


TRUSTER Co. 1. UNION TRUABTEE Co. 


(1927), 28 S. R. N.S. W. 222; 46 
N.S. W. 


W.N. 30. —AUS. 


PART VIII. SECT. 2, SUB-SECT. 3.—E. 


f i. —Where the ect. gives a 
purely equitable relicf us in the case of 
rescission of a contract & repayment 
of the moneys paid by the purchaser, 
the inuoneys will carry interest from the 
date of tho payment until the date of 
repayment, whenever repaymont takos 
place, but will not carry interest 
as a judgment.—SKINNER v. JAMES 
SYPHONIO VISIBLE MEASURES, L'rp. 
(1927), 28 S. R. N. 8S. W. 20.—AUS. 





PART VIII. SECT. 2, SUB-SECT. 3.—G. 


sp. Form of action.J}—CLARKE v. 
BAUBHHON (1839), 4 Ont. Dig. 7210.— 


PART VIII. SECT. 3. 


contract of syle & purchase is put an 
end to by the vendor on the purchaser’s 
default, & it is silent as to the right in 
that event to retain or recover back 
mstalments of the purchase-money 
already paid, the purchaser can recover 
them from the vendor subject to the 
deduction of the amount of such Joss 
as the vendor has suffered through the 
purchaser’s failure to complete.— 
STEPHENSON v. BROMLEY, []928] 4 
lL. L. R. 737; [1928] 3 W. W. BR. 370; 
37 Man. L. R. 487.—CAN. 


o (p. 242) i. ——- ———-.]--HAGEN v. 
Ferris (1915), 31 W. L. R. 661; 
WwW. W. R. 1039.—CAN. 


aa.0UlUrmf 











m (p. 243) i, Repudiation by 
purchaser.j--Where an agreement for 
the sale of land is silent as to what is 
to become of instalments of purchasc- 
money already paid on the cancellation 
of the contract, the purchaser ir not 
entitled to recover them from the 
vendor where the purchuser has re- 
pudiated or voluntarily abandoned the 
contract. —-GREAT WEsT LIFE Ass’CE 
Co. v. PRAIRTE DRVELOPMENTS, LTD., 
[1928] 3 W. W. R. 601.—CAN. 


sr. On cancellation-—Necessity for 
express agrecment. |--CRONHOLM v. CoLE 
([1928]) 3 D. L. R. 321.--CAN. 





PART VIII. SECT. 4, SUB-SECT. 1. 


a i. Failure of vendor to perform 
condition—Condition to leave bond on 
properly.|\—FREEMAN v. MAXWELL, 
[1928] S. C (Ct. of Sess.) 682.—SCOT. 





PART VIII. SECT. 4, SUB-SECT. 3.— 
A. (a). 


st. Vendor unable to give title—Public 
Works Act, 1908, s. 116./—UPHAM v. 
a (1927) N. Z Le R. 722.— 


PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (a). 


p. Revsd., 15 Sask. TL. R. 410. 


PART VIII. SECT. 7, SUB-SECT. 4.— 
A. (c). 


2335 i. Revsed., 10 Alta. L. R. 478. 


Vol. XL.—Sale of Land. Cases 2866—2683a. 


Part IX.—The Conveyance. 


2366. Add. Annotation :—Refd. Bernard v. Williams 
(1928), 139 I. T. 22. 

2367. Add. Annotation :-— Refd. Curtis Moftat v. 
Wheeler, [1929] 2 Ch. 224. 


2379a. |—Re DURRANT & 
(1881), 18 Ch. D. 106; 45 L. T. 
W. R. 37, C. A. 

Annotations :-—Refd. Re Newton's Trusts (1882), 23 Gh. D 

181; Miller v. Collins, [1896] 1 Ch. 573. 

2382. Add. Annotation :—Refd. General Medical 
Youncil v. I. KR. Comrs., English Branch 
Council of General Medical Council rv. Same 
(1928), 139 L. T.. 225. 


2475. Add. Annolation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


2475a. --—- Consent in favour of specified 
nominee.|-—On a sale of leaseholds by an 
original lessee, completion in favour of a 
solvent nomince of the purchaser can be 
enforced, unless it is shown that the sale was 
granted upon considerations purely personal 
to the purchaser, but the purchaser must join 








STONIER 
363; 30 


in the assignment for the purpose of 
puaranteeing the performance of the 
covenants. 


Plitf. co. agreed to purchase from deft. 
property of which deft. was under-lessee. 
ller underlease contained a covenant not 
to assign without the under-lessor’s consent, 
not to be withheld in the case of a responsible 
assignee. ‘The under-lessor refused a licence 
to assign to pltf. co., but deft.’s solrs. were 


informed that a licence would be granted 
to complete in favour of a specified nominee. 
The licence was in fact. available, but deft. 
never formally applied for it; & ultimately 
her solvs. returned the deposit) paid by pltf. 
co., Who thereupon brought this action for 
specific performance :-—-/Hleld: deft. could 
be compelled to complete in favour of the 
specified nominec. 

LORD CAIRNS indeed seams to have con- 
sidered that, if the phrase [subject to the 
title being approved by our solrs.] meant 
what the Ct. of Appeal thought it meant, 
it would follow that the purchaser was at 
liberty through the medium of his solr. to 
decline the title trom mere caprice 3 but none 
of the judges accepted this extreme view. 
It is reasonable, they thought, to miply good 
faith as a necessary meredient. On the 
other hand, 1( seems to be putting an undue 
strain on the words to construc them, when 
used by a layman, as connoting not the 
approval of his own solr., which is them plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (MAUGHAM, J.).-—-CURTIS 
MorraT, LYrp. v. WiiEeLeR, | 1929) 2 Ch. 224 ; 
98 L. J. Ch. 8743 141 L. T. 5388. 


2530a. Right to give directions as to application of 
purchase-money — Application of Law of 


Property Act, 1925 (c. 20), s. 27.|--Re 
Wiceur & BEsT’s BREWERY Co., I1b.’s 


CONTRACT (1928), 73 Sol. Jo. 76. 


Part XI.---Position of Parties after Completion. 


2623a. Covenant for joint user of cistern—Con- 
struction.|--Hezy v. APPLEYARD (1855), 
iL. T. O. S. 310. 


—e a ee a et tt 


24 | oggsa, —_- -- 


2656. Add. Annotation :-—Mentd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 
.|-—-STEVENS v. WILLING & CQ,, 

Lyrp., [1929] W. N. 53. 


—_— 
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PART IX. SECT. 1. 


sv. What passes by conveyance. ]}— 
Buildings erected by the owner of land 
for use in the making of bricks held to 
form part of the realty, although some 
of them were attached to the land by 
nothing but their own weight. They 


therefore became the property of deft. . 


who became registered owner of the 
lund in pursuance of the purchase 
thereof at a tax sale under the Agsess- 
ment Act. Certain machinery in said 
buildings was also held part of the 
realty.—MoCurcHEON 1”. LIGITFOOT, 
[1928] 2 W. W. R. 240.—CAN. 


sw. -}—Wire fencing & fence 
posts erected or completed by the deft. 
while he occupied land, previously 
rentod to him, as purchaser under un 
instalment agreement made with the 
Crown held to have become part of the 
soil, & therefore, to have passed to 
the Crown when the deft. gave up the 
agreoment & surrendered all his interest 
in the land to the Crown, & to have 
become subsequently the a ag A of 
the pltf. when he purchased the land 
from the Crown.—LAROCHKLLE Uv, 
th [1928] 83 W. W. R. 731.—- 





PART IX. SECT. 5, SUB-SECT. 1.-—- 
E. (a). 


sx. Description by reference to monu- 


ments.|—Apart from special statutory 
provisions, the description in a convey- 
ance of land is to be construed by 
reference to the monuments on the 
ground.—MODONALD wv. KNUDSEN, 
[1928}3 D. lL. R. 242; [1928] 2 W. W. 
R. 577.~—- CAN. 


PART IX. SECT. 8, SUB-SECT. 38.-—A. 


sy. Crop-payment plan—Converston 
of erop —lLiability of purchaser.|— 
GROVES v. HuLL (Alta.), [1926] 2 
mean 640; [1926] 1 W. W. BR. 910. 


sz. Agreement by purchaser to pay a 
certain sum d& to cake over a loan of 
specified amount—Loan of smaller 
amount—Subsequent agreement by pur- 
chaser to pay difference—Action for 
balance of purchase pricc.|-—]ONGO- 
BARDI v. JiARKIN (1928), 28 S. R. 
ae W. 248; 45 N. 8S. W. W.N. 64.— 


PART IX. SECT. 8, SUB-SECT. 3.— 
B. (c) ii. 


2532 i. Authority to recewe purchase- 
money. |—Where the vendor's solicitor 
appropriated the purchase-money to 
his own use:—/Ield: the solr. was 
agent for th vendor, who must bear 
the loss.— Cy} EESEMAN v. COREY (1913), 
13 BK. L. R! 469; 15 D. L. R. 445.— 


CAN. 
1111 


PART IX. Ee 8, SUB-SECT. 3.-— 
Z - (a). 
sa. ( ee to trustee- Agreement 
for sale by holders of equitable cstate- 
Party entitld to purchase-money.}—- 
DRAPER V. RADENHURST (1892), 21 
Ss. C. R. 714.—CAN. 


PART XI. SECT. 2, SUB-SECT. 1. 


4; affd. (1928) 3 D.T. RR. 491 5 [1928] 
ee W. RK. 307; 23 Alta. lL. R. 474.--- 


PART XI. SECT. 2, SUB-SECT. 3.- B. 


ni. —-— Covenant for supply of water.) 
-~-ROSAMUND v. Forge (1871), 18 
Gr. 370.- CAN. 


PART XI. SECT. 2, SUB-SECT. 4.---B. 

2666 viii. ~] -WANEK 
THOLS, 11928} 2 D.L. RR. 708%. [1928] 1 
W.W. R. 903.- CAN. 


PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) i. 

* Sunroom “— Whether 
“Rte CAMPBELL & 
1031: oO] 


d i. - - 
verandah or porch | 
Cowpy, [1928] 1 D. la RR 
O. 1. RR. 545 - -CAN, 

d ii. —-- “ Dupler house’ Whether 
detached = residence.| - Re ToRON'TO 
GENERAL ‘TRUSTS CoRnpn. & CROWLEY, 
11928] 4 DL. nN. 609; 62 0. I. 
593.—CAN. 


Cases 2698—3040. 


2698. Add. Annolution : --Consd. Sunderland & 
South Shields Water Co. v. Hilton (1928), 97 
Ju. J. K. BK. 516. 


2700. Add. Arnotation :—Distd. Sunderland & 
South Shields Water Co. v. Hilton (1928), 97 
L. J. K. B. 516. 


2701a. Covenant against building bungalow— 
Meaning of ‘“ bungalow.’’|—-A conveyance 
contained a covenant by the purchaser ‘ not 
to erect nore than one bungalow ”’ on the picce 
of land conveyed :—Held: a bungalow was 
a building of which the walls, with the 
»xxception of any gables, were no higher than 
the ground floor, & of which the roof started 
at a point substantially not) higher than 
the top of the wall of the ground floor, & that 
it was immaterial in what way the space in 
the roof of the building so constructed was 
used. —WARD v. PATERSON, [1929] 2 Ch. 396 ; 
45 T.. R519; O8 LJ. Ch. 446; 141 1. 7. 
G83. 

2705a. — -.] -Pltf. & deft. hoth derived title to 
{heir respective properties from a common 
predecessor, who on his own purchase of 
hoth properties in 1876 covenanted with his 
vendors not. to erect any dwelling-house at: 
a Jess cost price than £800, or any pair of 
semi-detached villas at a less cost price than 
£1,200. In 1927 deft. built houses at prices 
exceeding these amounts, but the houses, 
owing to the great increase of building prices 
since 1876, were not of the type indicated by 
the prices of that date :—Held: deft. had 
vot broken the 1876 covenants, which, on 


er eee a 
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construction, related to the building prices 
ruling at the time the houses were actually 
erected.—GRANT v. DERWENT, [1929] 1 Ch. 
3900; 98 L. J. Ch. 70; 140 L. T. 330: 93 
J. P. 113; 73 Sol. Jo. 69; 27 L. G. BR. 179, 
C. A. 

2757. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


2776. Add. Annotation :—Apld. Coplovitch v. 
Williams (1929), 73 Sol. Jo. 484. 


2779. Add. Annotation :—-Refd. Grant v. Derwent, 
[1928] Ch. 902. 


2807a. Action to enforce restrictive covenant— 
What included—Exercise of power of re-entry 
of leasehold premises.|—An action by a 
reversioner to recover possession of lease- 
hold land, under a power of re-entry, for 
breach of a restrictive covenant contained 
in the lease is not a ‘“‘ proceeding by action 
...to enforce a restrictive covenant” 
within Law of Property Act, 1925 (c. 20), 
s. $4 (9). The ct. therefore will not stay such 
an action to enable the deft. to apply to the 
authority referred to in the section for an 
order modifying or discharging the restric- 
tion which is the subject of the action. 
[VEAGH v. Harris, [1929] 2 Ch. 142; 95 
L. J. Ch. 280; 141 1. T. 508; 45 T. L. R. 
319. 

2972. Add. Annotation :--Mentd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


3040. Add. Annotation: -Mentd. Weld v. Petre 
(1925), 97 L. J. Ch. 399. 
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PART XI. SECT. 2, SUB-SECT. 4.-- | & Beprord PARK PRESBYTERIAN PART XI. SECT. 2, SUB-SECT. 5.— 
C. (a) ii. Gnuren, [1928] 1 D. L. R. 354; 61 B. (d). 
sz. Covenant to ereel “house *-~ | O. Le R. 430,—CAN. f 


Garage, |—Plitf. & another sold certain 
property to deft. subject to the con- 
dition that deft. erect a house of certain 


value thereon which wouwd not be D. 
sa. Noiwe under Properly Lav Act, 
94.|—McCoNNELL 
wee [1929] N 


within less than six fect. from the west 
side of the lot so sold: -Z/eld + the 
word * house ”’ as 80 used Ineluded the 
ordinary outbuildings, &, therefore, 
Pf. was entitled to an injunction 
restraining deft. froin proceeding with 


1908, &. 


° * 


. 4 


i, — — ——.]-—-VANDERBURGH ¥, 
VANAISTINI (1837), 5 O. S. 45 
CAN. 


ovaen 


PART XI. SECT. a ete 4,-— 
a). 


PART XI. SECT. 4, SUB-SECT. 1. 


sd. Waecution — Whether “liquid 
assets’? within Land Titles Act, 8. 94.) 
-—-NORTH +. DLAUWERYSSEN (Alta.), 
11927] 2 bD. L. RR. 758; [1927] 1 
W. W. RR. 687.—CAN. 


» Me- 


L. RR. 560. -- 


the building of a garage.—MILLIKEN 
AN 11928] 3 W. W. R. 547. - 


2, SUB-SECT. ‘4.— 
(a) iv. 
——-.]— Ite 


PART XI. saat i 


ni. —~— KGLINTON 


PART XI. SECT. 2, SUB-SECT. 5.—A. 


sc. What amounts to—NSecurity bond 
undertaking to compensate purchaser if 
land tuken—Covenant of indemnity— 
Not covenant for title.) —NATESA VAN- 
NIYAN v. GOPALASWAMI MUDALIAR 
(1927), I. L. R. 51 Mad. 688.—IND. 
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A 


PART XI. SECT. 4, SUB-SECT. 4.— 
A. (b) i. 


2978 iv. - ~J--HARILAL 
DALAUKHRAM v. MUICHAND (1928), 
I. L. h. §2 Bom, 883. ~ -IND. 


Vol. XL. --Cases 2—574. 


SET-OFF AND COUNTERCLAIM. 
Part |.--Set-Off. 


Ze dd. Annotation :--Mentd. Akticselskabct Kistates 7. Woodside Kstate Co., Amersham 
Ocean v. Harding, [1928] 2 K. B. 37]. (1927), 97 LL... 1K. B. 72; Karle v. Wemsworth 

48. Add. Annotation :---Refd. Ellesmere (Karl) v. R. 1. €., [1928] 140 L. T. 69. 

Wallace, [1929] 2 Ch. 1. 193. ddd. Annotation: -Refd. Re Pinto Leite & 

117. Add. Annotation :-—Refd. Ke Pinto Leite & Nephews, ha p. Visconde des Olivaes, [1929] 
Nephews, Ha p. Visconde des Olivacs, [1929] ] Ch. 221. 

1 Ch. 221.0 290. Add. Anuotalion : Mentd. tshell-Mex v. Bilton 

192. Add. Annotations :—-Refd. Cottaze Club Cop Dyemg Co, (1928), 34 Com. Cas. 39. 

Part I1.-—Counterclaim. 

307. Add. Annotation: As lo (1) Refd. Lowe v. IK. OB. 4003) Kaulimann c. Brifash Surety 
Bentley (1928), 44 I’. 1. R. 388. Insce. Co. (1929), 45 T. LL. Re B99. 

314. Add.’ Annotation > Refd. Lowe 7. Bentley | 327. Add. Citation : 72 Sol. Jo. 254. 

(1928), 44 TY. I. R. 388. 372. Add. Annotation : Menta: Crossingham 2. 

319. Add. Annotation :—-Refd. _ Aktieselskhabet Park, [1928] J Wea. 

Ocean v. Harding, [1028] 2 K. B. 371. 379. Add. Annolations : an Lowe v. Bentley 

322. Add. Ainotations :-—Mentd. Finlay James & (1928), 144 T. 1. Ro. SSS.) Mentd. Vanderpant 
Co. v. N. V. Kwik Hoo Tong, [1929] e. Mayfair Hotel Co. (192) 27 1. G. R. 752. 

Part Ill.—-Pleading and Practice. 

535. Add. Arnolation :—Refd. Medway Oil & have sueceeded. Mirpway On & STORAGH 
Storage Co. v. Continental Contractors Co. t. CONTINENTAL CONTRACTORS, | 1929 
J1i929) A. CO. 88. A.C. 88; 98S LJ. K.B. I4S ss 210 LP. 98 5 

550. Add. Annotation: Consd. Medway Oil & JOT. LR. 20. 1. Ls reversing S.C. sub nom. 
Storage (Co. v. Continental Contractors, [1929] CONTINENTAT, CONPRACTORS ¢. MEDWAY OLL 
A.C. 88. A Sroraa Co., |1O28] 1 KR. TB. 288, C. A. 

555. Add. Annotation :—Consd. Medway Oil & | 568. Add. wAnnolation :--Distd. Medway Oil & 
Storage Co. 7. Continental Contractors, [1929] Storage Co. or. Continental Contractors, 
A. U. 88. [1929] A. C. 8s. 

562. Kor existing paragraph substitute :— 569. .fdd. Annotation: Folld. Medway Oi & 

Where a claim & counterclaim are both Storage Co. vw. Continental Contractors, 


disunissed with costs, upon the taxation of 
the costs, the true rule is that the clam should 
be tieated as if 1t stood alone, & the counter- 
claim should bear only the amount by which 
the costs of the proceedings have been 
increased by it. No costs not incurred by 
reason of the counterclaim can be costs of the 


counterclaim. In the absence of special 
directions by the ct. there should be no 
apportionment. The same principle applies 


where both the claim & the counterelaim 


PARTI. SECT. 3, SUB-SECT. 1. 


38 xvi. -—~---~.J—CLARKYON ¥. ATLLIA- 
TON Corpn., [1928] 2 JD. L. R. 715; 
62 O. L. R. 149.——CAN, 


PART I. SECT. 4, SUB-SECT. 1. 


r (p. 414) i. - 
fraudulent 
the counterclaim 


upon the contract 
could not. be dealt with In the acLion 


PART II. SECT. 





misrepresentation,}—Tleld : 


[19290] A. CL Sd 
Add. Annolation: 
Storage Co. a. 
[LY29] A.C. 8s 
Add. Annotalion :—Apprvd. & Folld. Medway 
Ou & Storage Co. v. Continental Contractors, 
[1929] A. C. $$. 
Add. Annotation :- 
Oil & Storage Co. 
[1929] A. GC. $8. 
2, ‘SUB- SECT. 5. 
Counterclaim for 


Refd. 
Continental 


570. Medway Oil & 


sontractors, 


571. 


As fo (8) Consd. Medway 
vw. Continental Contractors, 


574. 





application of Stat. 
Limitations to w counterclaim it Is 
sufficient. for plitf. to prove that the 
counterclaim was burred when 1t) Wap 
pleaded.—Rerep vv. THikL, (1928) 4 
D.U.R.72; [1928! 2WLWLR. 115; 22 


“respe ct to the 


bused not 


being 
upon delict, 


but, 


WILKIN - 


p. Jtcvsd., [1913] A. C. 160. 
k (p. 377). For ea 3 Agra, 43” 
read ** (1868), 4 Agra, 43. 


PART II. SECT. 2, SUB-SECT. 1. 


317 vi. ——.] --THOMAS 1". WORDEN, 
(1998) 1D. 1. R. 217.—CAN. 
$21 x. ——-.}--To allow a counter- 


claim or set-off the ct. must as a con- 
dition precedent be vested with the 
jurisdiction of hearing both the action 
& the counterclaim or set-off.—R. v. 
COSGRAVE EXPvoRT BREWING Co., LYD., 
R. v. JOHN Lapatt, LTD., 11928] 
Ex. Cc. R. 103.—CAN. 


on the contract —-SMARTYr 1. 
SON, [1928] S. C. 383.—SCOT. 
sa. Action for alunony-—Counterclaum 
for divorce.] --A claim for divorce may 
be set up by a coupterclann to an act ion 
for alimony.—-SCHEERER 0. SCHEERER, 
[1928] 1W.W. ®. 305; 22 Sash. L.A. 


302. --CAN. 
fe III, SECT. 1, SUB-SECT. 2. 
For “Q. BR. 29 5. (. 516,”’ read 


_ Le 29 8. Cc. R. 516 


PART III. sett 2, SUB-SECT. 4.-- 
» (a). 


Statute of Limitations.) -With 
1112 


ac. 


Sask. TL. R. 495.— CAN 
se. Fea judicata.})- DAVIS 1. DAVIN, 
1928) 3D.L. R69, [2 ee 2W.W.1. 


130; 23 Alta. L. R. 355. CAN. 


PART III. SECT. 2, SUB-SECT. 9.— 
B. (a). 

552 xvii. J) -STARK Or. 

Bereneion, JIMZS] # DO. L. Re. 815; 
63.0. L. R 385 CAN. 


PART III. gaa 7 acne o.-- 
sg. Jiiseretion of gudyc.J—AUSTIN v. 


O’K &eErr, [1928] V. L. R. 485; [1928] 
Argus L. R. 374. --AUS. 


Casos 17a —- 583. 
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SETTLEMENTS. 


Part Il.-- Creation and Construction of Settlements. 


17a. -— — To be settled at attainment of majority. | 

- LAING v. LAING (1839), 10 Sim. 8153; 9 

JJ. Ch. 48; 3 Jur. 11193; 59 E.R. 636. 

74a. Express estate given not enlarged by implica- 

tion.|---TIMEEBRIDGE @. KILBURNE (1751), 2 
Ves. Sen. 233; 28 BE. R. 150, Li C. 

1 niwtations :—-Consd. Campbell r. Harding (1831), 2 Russ. 
& M. 390: Verulam Karl 7. Bathurst (1843), 33 Sim. 374. 
Refd. l.von ©. Mitchell (1816), 1 Madd. 467. 

83a. Gift followed by proviso against absolute 

vesting --Subsequent trusts not exhausting 

absolute interest.|— Where there was an 
absolute gift, followed by a proviso against 
absolute vesting & for retention of the funds 
by the trustees, & the subsequent. trusts 
did not exhaust the absolute mterest. but 
there was a failure of those trusts :- -//eld: 
the proviso only had the cflect of cutting 
down the absolute interests to the extent 
to which it was necessary to give effect to 
the trusts & no further, & the absolute gift 
accordingly remained. Ite COHEN, COHEN 

vo, Comtn (1915), 60 Sol. Jo. 239. 
~-- Ambiguity.| —GARNER vt. GARNER (1860), 

29 Beav. 114; 3 L. T. 396; 7 L. T. 182; 

54 KE. R. 570. 

134a. ‘‘For default of such issue.’’|-—DoEr d. 

LEKs v. Forp (1853), 2 E. & B. 970; 2 
CG. L. R. 654; 23 I. J. Q. B. 53; 22 L. T. 
O.S. 184; 18 Jur. 420; 118 EK. R. 1029. 
140a. “My own heirs whatsoever.’’|-——-GokpDoNn v. 
GORDON (1882), 7 App. Cas. 718, Il. L. 
146a. ‘* Any husband who might survive her ’’--- 
Whether applicable to divorced husband. |-—— 
A woman beneficiary under a settlement was 
given a powcr of appointment ‘“ for the 
benefit of any husband who might survive 
her.” The beneficiary married, & she 
exercised the power of appointment in favour 


86a. 


of her husband in the event of his surviving 
her. Afterwards she divorced her husband, 
& she died without having been remarried, 
leaving her divorced husband surviving her :-— 
Held: the power could be exercised only in 
favour of a person who was the beneficiary’s 
husband at the time of her death, & therefore 
the divorced husband did not take under the 
exercise of the power.—BOSWORTHICE v. 
ILEGG (1929), 45 'T. L. R. 438. 

Annotation :—Apprvd. ??e Williams’ Settlement, Greenwell v. 

Humphries, [1929] 2 Ch. 361. 

146b. -——,| —Under a marriage settlement 
made in 1902 of property belonging to the 
wife, power was reserved to her in the event, 
which happened, of there being but one child 
of the then imtended marriage, to revoke 
the trusts of the settlement as to threc- 
quarters of the settled funds & to resettle the 
sanic for the benefit of any husband who 
might survive her, but so that he should not 
take more than a life interest therein, & any 
child or other issue of a future marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1923 the second 
marriage was dissolved upon the husband’s 
petition, & the wife again remarricd. She 
died in 1928, leaving her first, second & third 
husbands surviving her :--Held: the second 
husband, although he survived his former 
wife, was not entitled to any interest under 
the appointment of 1908, as he had ceased 
to be her husband on the dissolution of the 
marriage.—e WILLIAMS’ SETTLEMENT, 
GREENWELL v. LLUMPIURIES, [1929] 2 Ch. 361 ; 
98 1... J. Ch. 358; 141 L. T. 579; 45 T. L. i. 
541; 73 Sol. Jo. 384, C. A. 

tnolator :—Apld. Bosworthick v. Clegg (1929), 45 T. L. Lt. 





Part I11—Contracts for Settlements. 


165. Add. Annotation :—Refd. Chaney 1. Maclow 


(1928), 97 L.. J. Ch. 349. 

180. Add. Annotation: Mentd. Re Grove-Grady> 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

203. Add. Annotation:--As to (2) Apld. Re 
Marshall, Graham wv. Marshall, [1928] Ch. 661. 

——-.| - JOUNSTONE vt. MAPPIN (1891), 
60 1..J. Ch. 241; 641. T. 48. 

291. Add. Annotation :-——Mentd. Re Price, [1928] 
Ch. 579. 


204a. 





oe a wine 


PART II. SECT. 3, SUB-SECT. 3.--E. 


sa. The mght heir.|—A_ settlemont. 
provided that. in certam events the 





words 


ee ee eer peer 


settled lands should revert to 
right heir of (the settlor) & his or her 
heirs & assigns for ever’? :-—/Te 
“the right heir ”’ 


386a. 





|—Orway v. BRAITHWAITE (1679), 
Cas. Temp. Finch, 405; 23 E. R. 221. 


533. Add. Annotation :—-Refd. Ke Smith, Franklin 
v. Smith, [1928] Ch. 10. 


535. Add. Annotation :—-Apld. I?e Smith, Franklin 
a. Smith, [1928] Ch. 10. 


588. Add. Annotation :—-Refd. fe Brooks, Public 
Trustee v. White, [1928] Ch. 214. 








the next of kin of settlor.—Re MaAc- 
DONALD’S SETTLEMENT, O'’CALLAGHAN 
v. O’CALLAGHAN, [1928] V. L. R. 421 ; 
[1928] Argus L. R. 148.—AUS. 


** the 


ld: the 
designated 
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Vol. XL. Settlements. Cases '736-—1059a. 


Part V.---Consideration for Settlements. 


Papadopoulos (1929), 46 'T. L. R. 44. 
740a. -—-- —- .| -HK. v. B.{(1893), 37 Sol. Jo. 250. 


740b. Cohabitation without marriage for several 
years.|—By a settlement executed in 1877, 
in consideration of a then intended marriage, 
it was declared that) a sum of stock, the 
property of the intended wife, which had 
been transferred by her to two trustees, should 
be held by them on trust for the benetit of 
the intended wife, the intended husband, « 
the issue of the intended marriage. The 
marriage was not solemnised. but) the partics 
cohabited without marriage, & three children 
were born. In 1883 an action was brought 
by the father & mother against the trustees 
of the settlement, to obtain a transter of 


736. Add. Annotation: -Refd. Papadopoulos vr. | 





the fund to the mother :- Held: the con- 
trach to marry had been absolutely put an 
end to, & the ct. could order the stock to be 
transterred to the lady. Essery rr. COWLARD 
(1881), 26 Ch. Db. 191; 58 L. J. Ch. 66! 5 
511. TT. 605 32 WLR. STS. ‘ 
atnnolation: Apld. kK. eK. (i893), 37 Sol. Jo. 250. 
770. Add. Annotation :— Mentd. Royal Exchange 
Assce. 0. Hope, | 1928] Ch. 179. 
j— BURROWS ¢. GREENWOOD (L840), 4 
Yo& CU. Ex. 251: 5 Jur 384: 160 BK. R. 999. 
J—--The trustees A cestui que trust 
under a voluntary settlement cannot compel 
the settlor to perform any further act than 
he has already done to render such a settle: 
ment operative. DENING 7. Wank (1856), 
22 Beav. 1813 4 WLR. 525; 52 H.R. LOTS. 


aed ; 


8038a. 





803b. 


Part Vi.—-Rectification and Variation of Settlements and 
Articles. 


875. After this case add :— 
Effect on construction of referential trusts.|——Sce Trusrs, No. 493a, post. 


Part VII. -Revocation and Avoidance of Settlements. 








897a. —---- By subsequent sale of settled property.| | 913a. w- Guy ve. Dormer (1677), T. Raym. 
—Held: the selling out of the settled stock 205; 838 4. R. 152. 
did not amount to a virtual revocation of Annotations -—Consd. Jor d. Nowell ev. Roake (1825), 2 
the settlement.— BLACKWELL? Woon (1831), uate ie ND aeese eee arms sere 
{ or ! rely Eda edede 
Peele | 938a. - - — —.) -LAMpEnT v. LAMPERT (1789), 


| 1 Ves. 20: 30 BK. R. 210. 


Part VII].-—Beneficial Interests in Personalty. 


10i1a. ——- --—.|—-By tthe second clause of 
marriage articles, it} was agreed, that a sum 
should be settled on the wife, not stating how, | 
& the husband renounced his marital right. 
over it during the coverture. The fourth 
clause provided that, in case of her death 
leaving issue, it should belong to the husband 
& children successively ; the fifth gave her 
a power of appointment, if she died without 
issue ; & the sixth provided that the income 
should, ‘‘in all cases,” belong to the husband 
during his life. There was no express life 
estate given to the wife :— Held: the wife, : 


an a ee 


PART V. SECT. 5, SUB-SECT. 3. 
168 i.-- - Settlor must do everything 





— —— ek ee 





Wus necessary to be done to transfer 
the property either to the persons for 
whom he intends to provide, or to 


by implication, took an immediate life estate 
to her separate use.- Byam v. Byam (1854), 
19 Beav. 58; 24 L. J. Ch. 209; 1 Jur. N.S. 
79; 3W. R95; 52 E.R. 270. 

SUSU a Mentd. I?e Smith, Kastick vw. Smith, 71904] 


1054. Add. Annotation :—Apld. Re Gooch, Gooch 
v. Gooch, [1929] 1 Ch. 740. 


1059a. Application of accumulations during 
minority.]—--Certain property was vested im 
the Public Trustee under a settlement, where- 
by the settlor directed him after her decease 





7m ae eee =_— Ae ae _—— = IS 


such purpose HAMILTON 7. TIZARD, 
11929) N. 4. 1. RB. 498) NLZ, 


necessary to transfer property.-—1n 
order to constitute a valid & effective 
voluntary settlement binding upou the 
settlor, he must have done everything 
which, according to the nature of the 
property comprised in the settlement, 


a trustee for the purposes of the settle- 
ment, or have declared that he himself 
holds it in trust for such purposes : 
& the expression of a mere executory 
intention to create a trust, or voluntary 
agreement to do so is insufficient for 


11145 


PART VI. SECT. 1, SUB-SECT. 4. 

m i. - -- Mistake Sufficiency of 
evidence | Goonwin v. ROYAL TRUST 
Co., [1928] 1 1. GL. lt. 309; 39 B.C. TR. 
113.- CAN. 
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to pay the income to the tenants for life 
therein mentioned, & directed that after 
the death of any tenant for life the share 
of that tenant for life should be held in trust 
for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. <A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
application of the accumulations of income 
of the share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that (a) no grandchild of the 
settlor had attained the age of twenty-one 
years, or being female had married, at tle 
death of the settlor; (6) one of the grand- 
children of the settlor was born after the 
dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(c) a grandchild of the settlor, who survived 
the settlor, died under the age of twenty-one 
years: Held: (1) the property from which 
the accumulated income arose must be 
regarded as the share to which the infant 


wee wee et ee ee 


1071a. - -— 


would become ultimately entitled, even 
though that share might be reduced by reason 
of other members of the class coming into 
existence; (2) the share of the grandchild, 
who had died under the age of twenty-one 
years, which had been provisionally assigned 
to that grandchild, ought to be treated as 
not having been properly assigned, & that 
portion of the money which had accrued while 
the infant was a member of the class, & 
which had not. been applied in the mainten- 
ance & education of the infant, ought to be 
reassigned amongst the other persons who 
were at that time members of the class ; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
revard to Conveyancing Act, 1881 (c. 41), 
s. 43, & Trustee Act, 1925 (c. 19), s. 31.-— 
Re Kine, Pubuic TrRusree v. ALDRIDGE, 
ee Ch. 330; 97 J. J. Ch. 172; 138 L. T. 
641. 





——.] PEcK v. Parrot (1749), 
1 Ves. Sen. 236; 27 E. R. 1004, L. C. 


Part 1X.—Beneficial Interests in Realty. 


1260. Add. Annotation : --Distd. Re Williams’ 
Settlement, Greenwell v. Humphries, [1929] 
2 Ch. 861. 

1526a. ——— Sale of lands charged to pay debts—- 
Charge on other lands of settlor.|—Lran v. 
LeGH (1846), 15 Sim. 135; 60 HK. BR. 568. 


Annotation :—Refd. lve Suunders-Davies, Saunders-Davies 
v. Saunders-Davies (1887), 56 L. J. Ch. 492. 


1604a. -- — -—~—.|—Stawenu v. Austin (1677), 
2 Rep, Ch, 125; 21 HK. R. 635. 
1779a. --——.] -WARMAN 1. SEAMAN (1675), 2 


Jas. in Ch. 209; Ireem. Ch. 306; Poll. 112; 
Cas. lemp. Finch, 279; 22 E. R. 914; sub 
200m. SEAMAN v. WARMAN, Freem. K. B. 306 ; 
3 Keb. 544. 

-{nnolations :-— Refd.Lyon v. Mitchel (1816), 1 Madd. 467 ; 
Re Wyneh Trusts, Jr p. Wynch (1854), 5 De G. M. & G. 
188; Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823. 

1786a. -— - Conditional gift.|—-By marriage settle- 

ment, C.. the husband, in consideration of 
the intended marriage & of the fortune of S., 
the wife, to which C. was to become entitled 
on the marriage, released land to the use of 
himself in fee until the marriage; &, after 
the marriage, to the use of himself for life ; 
remainder to trustees to preserve contingent 
remainders; &, after the decease of C., in 
case S. should survive him, to the use of S. 
for life; remainder to trustees to preserve 
contingent remainders; &, after the decease 
of the survivor of C. & S., in case there should 
be only one child of the marriage, then living, 


& no other child then dead leaving issue, 
to the use of such child in fee; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of ©. & S., or any child or children then dead 
leaving issue, then to the use of all such 
children of C. & S. & such children’s children, 
respectively, for such estates as C. & S. should 
jointly appoint, &, in default of such appoint- 
ment, as the survivor should appoint: &, 
in default, of such appointment, to the usc of 
all the children of the marriage as tenants 
in common « of the heirs of their respective 
bodies, with cross remainders; & “ for 
default of all such issue,”’ to the use of four 
brothers & sisters of S. as tenants in common 
in fee. S. survived ©.: there were two 
children of the marriage, of whom both died, 
without leaving issue, in the lifetime of S. 
No appointment was made :—Held: the 
remainder to 8.’s brothers & sisters took effect, 
as it was not a limitation in remainder after 
the determination of the estates given to the 
children as tenants in common in tail by the 
limitation immediately preceding, but was 
an independent limitation to take effect in 
case there were, at the time of the death of 
the survivor of C. & S., no issue in whom 
any of the previous limitations could vest.— 
Doz d. LEeEs v. Forp (1853), 2 E. & B. 970 ; 
23 L. J. Q. B. 53; 22 L. T. O. S. 184; 18 
Jur. 420; 20. L. R. 654; 118 HK. R. 1029. 


Part X.-—-Tenant for Life and Remainderman. 


1869. Add. Annotations :— As to (2) Apld.: Re | 1872. Add. Aznotations:---As to (1) Refd. Ste 


Robins, Holland v. Gillam, [1928] Ch. 721. 
Refd. fe Conquest, Royal Exchange Assur- 
ance v. Conquest, [1929] 2 Ch. 353; Je 
eee Rooke v. Whitaker, [1929] 1 Ch. 


i ie ee 


Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 
662. As to (2) Distd. Re Robins, Holland v. 
Gillam, [1928] Ch. 721. Expld. Re Conquest, 
Royal Exchange Assurance v. Conquest, 
[1929] 2 Ch. 358. 


a 


1878. For the existing paragraph substitute the 


following paragraph :— 

—--.}—Testator, who died in 
1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
persons, amongst another class of persons, 
their respective exors., administrators & 
assigns; & declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, & 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1925 (c. 20), all the cestuis que vie were dead 
except one, & all the original participants 








1884a. 


Vol. XL.—Settlements. Cases 1873--2007. 


1878b. ———- --—_.]—Re SMITH, VINCENT v. SMITH, 


[1929] W. N. 178. 


-|-—Devise to A. & others on 
trust to apply the rents in pavment of certain 
debts, then to apply them for the benefit 
of A. for life with remainders over, with a 
direction that A. should be allowed to oceupy 
the premises, keeping them in repair, & paying 
L100 per annum, or such other rent as the 
trustees should think reasonable. A. was 
the only acting trustee. Jle continued to 
occupy the premises after testator’s death. 
They were afterwards burnt down: —Held : 
A. was bound to reinstate the premises, & 
to pay £100 a year during the occupation 
after the fire.---GnrkEGG vr. COATES, LLODGSON », 
COATES (1856), 23 Beav. 34; 2 Jur N.S. 
964; 4W. R. 7853 53 KB. R18. 








in income were also dead except: one, & the 
income for many years had been distributed 
amongst their respective estates or assigns : 

Held: (1) the land was held in undivided 


Annotations +--Apld. Re Wiaihames, Andrew ov. Williames 
(188.0), of TL. V. 105: Re Bradhiook, Lock ¢. Willis (1887), 
56L T 106. Refd. Woodhouse r, Walker (1880), 5 Q. B.D. 
403: Batthvany «. Walford (1886), 33 Ch. TD). 624. 


1891. .1dd. Annotation :—Refd. Re Weld-Blundell 


shares within Law of Property Act, 1925, 
Sched. I., Part IV., par. 1. 

The trustees having received, through their 
surveyor, a notice from the local authority 
that certain premises, forming part of the 
trust estate, were in a defective condition, 
carried out the necessary repairs, & temporarily 
paid the cost thereof out of the rents of the 
trust estate :---Held: (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne; (3) the expenses should he borne by 
capital.— Re Ronins, THonLANp v. GiLLAM, 
[1928] Ch. 721; 97 1. J. Ch. 417; 139 L. TP. 
393. ; 





Annotations :--As to (1) Apld. Re House, Westminster Rank 
». Everott, [1929] 2 Ch. 166. .fs to (3) Refd. 2te Conquest, 


1960a. 


Estate, Mowbray (lord) v Weld-Blundell 
(1929), 73 Sol. Jo. 585. 


-- Vested legacy fund -—Payment post- 
poned.} —(1) The income of a fund set apart 
to answer a legacy vested but. not payable 
until a future date falls into the residue as 
capital, & must, as between the tenant for 
life & the remainderman of the residue, be 
invested, & the income only arising from such 
investment paid to the tenant: for life. 

(2) The unapplied income of a fund set 
apart to answer an annuity payable at the 
diseretion of trustees belongs to the tenant 
for life of the residue as income. —-Re WHITE- 


HEAD, PRACOCK vr. LuGAs, [Is84] 1 Ch. 
O75: Go lL. J. Ch. 229; 70 7. T. 122; 42 


Royal Exchange Aassee. v. Conquest, [1929] 2 Ch. 35335 7?e 
Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 662. 


1873a. —-—- Effect of Law of Property Act, 
1925 (c. 20), s. 28 (1).|—The effect of above 
sub-sect. is (a) to give to trustees for sale 


W. HK. 4915 38 Sol. Jo. 183: 8 R. 142. 


Annotahon + (rencrally, Refd. Re Hawkins, White v. White, 
11916] 2 Ch. 570. 


1975a. -——.| -In 1838 property was demised for 





1878a. 


powers of management) of land, including 
the repair & rebuilding of houses, the cost. of 
which, by virtue of sub-section 3 of Settled. 
and Act, 1925 (c. 18), s. 102, is payable 
out of income, & (f) to give power to trustees 
to make improvements which, under Settled 
Land Act, 1925 (c. 18), s. 84, coupled with 
the provisions of Sched. ITI. thereto, can be 
paid for out of capital. Therefore where 
trustees have a choice of powers under above 
sub-sect., they should be guided in their 
choice by the equitable principles laid down 
& applied in Re Hotcrhkys, Freke v. Calmady, 
No. 1869, & the language of the judgment. 
in Re Gray, Public Trustee v. Woodhouse, No. 
1872, is not to be construed as an authority 
for the contrary proposition.—Re CONQUEST, 
ROYAL EXCHANGE ASSCE. 2. CONQUEST, [1929 | 
2 Ch. 3538; 98 L. J. Ch. 4413; 141 J. T. 685. 

Permanent structural roepairs.|- - 
Dangerous structure notices were served by 
a local authority on trustees in respect of 
houses forming part of a trust estate. The 
necessary work involved pulling down, re- 
building, & reinstatement of the houses: -- 
Held: the work involved structural recon- 


ee 


a a a 


a term determinable on the dropping of three 
lives, reserving a yearly rent & a heriot pay- 
able on the dropping of each life, with a 
covenant for perpetual renewal at a specified 
fine on the dropping of each life. In 1869 
the persons who had then become absolute 
owners subject to the lease settled the 
property in. strict settlement, giving to a 
trustee ample powers of management, with 
powers to grant leases with or without 
covenants for renewal, & to perform any 
covenant for renewal previously entered into 
by any previous owner, or by the trustee for 
the time being, so that in every such appoint- 
ment, lease or demise the best rent be reserved 
without taking any fine or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, & on each 
occasion @ heriot was paid & the lease renewed 
by the trustee at a fine in pursuance of the 
covenant :-—Held: the powers given to the 
trustee did not affect the question, & the fines 
é& heriots were casual profits payable to the 
tenant for life.—BrigsTocKE ¢. BRIGSTOCKE 
(1878), 8 Ch. D. 357; 17 L. J. Ch. 8173 38 
lL. T. 760; 26 W. R. 761, C. A. 


funolation .— Refd. Re Rodes, Sanders vr. Hobson, [1909 
1 Ch. Sto. 

1976. Add. Annotation :--Mentd. Mallett vr, 

Staveley Coal & Iron Co. (1927), 138 lL. T. 201. 


2007. Add. Annotation :—Apld. Re Bates, Moun- 
fain rv. Bates, [1828] Ch. 682. 


struction of a permanent nature, & that there- 
fore the cost was to be provided for out of 
capital.— Re WHITAKER, ROOKE¥. WHITAKER, 
[1929] 1 Ch. 662; 98 LL. J. Ch. 38125 111 

L. T. 28. 
Annotation :—Apld. Re Conquest, Royal Exchange Assee. 

v. Conquest, (1989) 2 Ch. 353. 
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Cases 20098a-—2209a. 


2009a. -|—The directors of a co. owning & 
operating steam trawlers, having sold some 
of their vessels for sums largely exceeding the 
values at which they stood in the co.’s balance 
shect, carried the proceeds to a suspense 
account & afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax :—#eld: not having been 
capitalised by the issue of bonus. shares 
increasing the total capital, the payments 
were income receivable by the tenant for 
life durmy his life.-—Re BATES, MOUNTAIN 1, 
Bares, | 1928] Ch. 682 : 97 1. J. Ch. 240+: 189 
lL. T. 1623; 72 Sol. Jo. 468, 


2020a. — -.| -CALTIIORPE’S Lorn Wt, 
(circa 1795), cited in 14 Ves. at p. 77; 
BK. R. 450. 

Annotations -——Distd. Barclay +. Wuinewright (1807), 14 


Ves. 66. Refd. dte Bouch, Sproule +. Bouch (1885), 29 
Gh. D. 635. 


2035. Add. Annotations :-- Distd. Ie Bates, Moun- 
tain 7. Bates, [1928] Ch. 682 ; Parker ». Chap- 
man (1928), 138 L. T. 729. 


2090. Add. Annotation: --Refd. Pe Sullivan, 
Dunkley v. Sullivan (1929), 45 T. L. R. 590. 


2127. Add the following paragraph :— 

If that, sum had been six months’ intcrest, 
paid by the mtgor. instead of six months’ 
notice before repayment of the mtge. moneys, 
then it would have been payable to the 
tenant: for life (NoRTI, J.). 





303 


2181a. Repayment of income tax.] -Re FuLForp, 
Fu.Forp v. Hysnor, [1929] W. N. 188. 


2157a. Benefits gained by compromise of claim 
against estate of testator.| -A claim made 
against the estate of testator was com- 
promised by the payment of a large sum 
several years after testator’s death :—Held: 
the amount due for principal & interest at. 
testator’s death must be treated as a debt 
due from his estate, & the corpus thereof 
reduced by that amount: & any benefit 
vained to the estate by the compromise inust, 
as between the persons entitled to the corps 
& income thereof, be apportioned in the 
ratio of the amount due trom testator at the 
day of his death, to the further amount 
calculated to have been due from his estate 
at the time when the compromise was 
elfected.—-MACLAREN 17. STAINTON (1867), 
J. R. 4 Hyg. 448; 15 W. Wh. 974. 


2157b. Insufficiency of assets—Sums received on 
realisation.| —Testator bequeathed a legacy 
of £10,000 with interest from his death at 
4 per cent. per annum, to trustees upon trust 
to pay the income to certain persons during 
the life of one of them, & after her death upon 
trust for other persons. Testator’s estate 
was insufficient for payment in full of his 
legacies, & the realisation of his assets 
occupied several years :—fleld: moneys 
from time to time received by the trustees 
& applicable to the legacy were divisible 
rateably between capital & income, so as to 
attribute to income £4 per cent. from testator’s 
death on the amount attributed to capital.—- 


== -— eee ee ~ 2 ee oe Re EE . ceeen 


CASE’ 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


Re TINKLER’S Estate (1875), L. R. 20 Eq. 
456; 45 L. J. Ch. 135. 
Annotation :—Refd. Re Foster, Lloyd ». Carr (1890), 45 
Ch. TD. 629. 
2197a. Cost of rendering accounts for succession 
duty.|—Held: (1) the expense of fencing 
waste lands granted to a trustee for the 
benefit: of the estate must be paid out of 
capital; (2) the costs of rendering accounts 
for the succession duty, payable for the first, 
equitable tenant for life, must be paid out, 
of income.—COWLEY HART v. WELLESLEY 
(1866), lL. RK. 1 Kq. 656; 35 Beav. 635; 14 
L. T. 245; 14 W. RR. 528; 55 BK. RB. 1043. 
_tnnolations : —Generally, Mentd. Honywood +. Honywood 
(1874), L. Ro 18 Kg. 306; Brigstocke 7. Brigstocke (1878), 
8 Ch. D. 857: Klas vo. Snowdon Slate Quarrics Co. (1879), 
4 App. Cas. 454: Dashwood v. Magniac, [1891] 8 Ch, 306 , 
Re Kemeys Tynte, Kemeys Tynte v. Kemeys Tynte, [1892] 
2 Ch. 211; Re Maynard’s Settled Estates, [i899] 2 Ch. 
2197b. Calls on shares.|—Testator bequeathed 
residuary personalty to trustees upon trust, 
either to continue existing investments or 
sell any part of the estate, & invest in certain 
stocks, shares & bonds. He directed calls, 
if any, which, at or after his death, might 
be or become due in respect of shares for the 
time being constituting part of his residuary 
personal estate, to be paid out of income :— 
Held: the direction applied to calls on 
railway shares held by testator at. his death, 
but not to such shares acquired by the 
trustces.—BEVAN Vv. WATERHOUSE (1876), 3 
Ch. D. 752; 461. J. Ch. 331. 


2202. Add. Anrnotation:—As to (1) Refd. Se 
Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 
662. 

2208. Add. Annotation :—Refd. Re Whitaker, 
Rooke v. Whitaker, [1929] 1 Ch. 662. 


2204. Add. Annotation :—-Refd. Re Whitaker, 
Rooke v. Whitaker, [1929] 1 Ch. 662. 

2205a. Enlargement of canal, docks & harbour. |— 
Held: the expenditure was a charge on the 
corpus of the estates comprised in the term.— 
Re Butt (MARQUESS), BUTE (MARQUESS) v. 
RypER (1884), 27 Ch. D. 196; 53 L. J. Ch. 
1090; 32 W. R. 996. 


Annotation -—Mentd. Re Slade, Watson v. Witham (1918), 
87 L. J. Ch. 536. 


2205b. Cost of fencing waste lands.|——-COWLEY 
(EARL) v. WELLESLEY, No. 2197a, ante. 


2207a. Liability for performance of covenants in 
lease.|-—T'estator, who had assigned during 
his life certain leasehold property, bequeathed 
by his will other leascholds & the residue of 
his property to tenants for life, with 
remainders over. The assignees of the lease- 
holds became bkpt., & the exors. of testator 
took a reassignment of those leaseholds. 
Liabilities having arisen under the covenants 
in the original lease, it was held that those 
liabilities must fall upon the corpus, & not 
upon the income, of testator’s estate. - 
ALLEN v. EMBLETON (1858), 4 Drew. 226; 
27 L. J. Ch. 297; 4 Jur. N.S. 79; 6 W. R. 
272; 62 KE. RR, 87. 

Annotations :-—Apld. Re Owen, Slater v. Owen, [1912] 1 Ch. 

519. Mentd. Pitt ». Pitt (1872), 26 L. T. 827. 

22094. ——-.]—Re LORIMER (1850), 12 
Beav. 521; 19 L. J. Ch. 524; 16L. T. O.S. 
406; 14 Jur. 1126; 50 BK. R. 1160. 
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PART X. SECT. 4, SUB-SECT. 3.-——Q. 


sh Cumpany dealing in lands of specific estate—Profits on sale.]—Re VICKERS (1923), 54 O. L. R. 352.—CAN. 
117182 


2209b. 








16 Jur. 682. 
2209c. ——~-- 


(TQR9\ 


nt ee 


Tat Tease 


-----.| —Ne BuTLER’s 
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2222. For ‘** Re Woon’s Mstatr, No. 2311, post.’ 
Woon’'s 


substitute the following: ‘ Re 

TRusts (1870), L. R. 11 Kq. 155; 40 lL. J. 

Ch. 179: 28 1. T. 586; 19 W. RR, 227.” 
Annotation :—Consd. Ite Mvans’ Trusts (1872), 86 1. P. 682. 


2243a. --—- —----.] —Powys ¢. BLAGRAVE 
(1854), 4 De G. M. & G. 418: 2 Kg. Rep. 
1204; 24 1. J. Ch. 142; 241. T. O.S. 17; 
2W. R. 700; 43 Te. R. 582, 1. C. 

Annotations :—-Consd. Je Hotchkys, 


(1886), 32 Ch. TD. 408 
44 L. T. 809; 





Kreke vo. Calmady 
Refd. Barnes ¢c. Dowling (1881), 
Re Williamnes, Andrew v. Williames (158 §), 


62. T. 41: Re Cartwright. Avis t. Newman (188%), 
41 Ch. D. 522: Re Freman, Dumond 7, Nowburn, | E898] 
1Ch. 28. Mentd. Warren vr. Rudall, 7 p. Godfrey (1860), 


1 John. & H. 1: Blackmore ro White, [1899] TQ. Bo 208 


- -—-—-.]—A sum of money having ; 2248b. 
been paid into court under Trustee Relief | 
Act, a petition was presented by the tenant. 
for life for payment of the dividends :—Held : 
the corpus of the fund was not liable to bear 
the costs of the appiIn.—Re BANGLEY’s TRUST 
(1852), 21 1... Ch. 875; 191. T. O.S. 269; 


TRUST 


Vol. XL.—Settlements. Cases 22098b—-2570. 


-— ---—-— Opposition to Bill in Parliament. | 
---Re OrnmnoD'’s SETTLED HstTaTE, [1892] 
2Ch. 818; 617. J. Ch. 651: 66 TL. T. 846 ; 
LOW. RR. 190: 36 Sol. Jo. 427. 

Annotations > Refd. Re BristoP’s (Marquis) Settled Estates, 
[IS938] 3 Ch. 16h: Re LC. CL, We pg. Pennington (1901), 
81h T. 808 

2204a. ——.) -ITAWKINS 9. 
1a. J. Ch. 69, 

ga are: . ~Distd. Makings vr. Makings (1860), 1 De G. BF. 
Cd. DDD, 

2297a. Annuity fund Unapplied income.] ---/’c 
WHITKHIAD, Pracock r. Lucas, No. 1960a, 
ante, 

2319a. Temporary investment-—Apportionment of 
loss.; -A sum of money appointed to be laid 
out ina purchase to the use of A. for his life, 
remainder to his eldest son, subject. to ¢ 
for the provision of younger children ; 
money to be Jet out in any publie fund, till 
a convement purchase found: if a loss 
happens before the purchase, it} must be born 
m oan average.—-CHAMBERS t. CHAMBERS 
(1780), Mitz-G. 127; 1 Mg. Cas. Abr. 115; 
Mos. 883: 94 6. R. 684, 1. C0. 


sfrnotations —--Expld. Oke r Heath (1748). 7 Ves. Sen. 135. 
Consd. Booth ». Allington (1596), 6 De Gi. MO oA G 613. 





HAWKINS (1836), 6 


Part Xl.—-Custody of Title Deeds. 


2358a. ~ Te 
0. S. 270. 





Garnrop cv. Moor (1846), 8 LT. | 2363. 
| 


Add. Annotation :-—Mentd. Thomas 
11928] P. 162. 


Part XIl.-—-Express Powers in Instruments. 


2896. Add. Annolalion :— -Refd. Johnson v. Clarke, 
[1928] Ch. 847. 


2398a. Sale to tenant for life.}] —Where 
the trustees of lands in strict settlement have 
a power to sell. with the consent of the tenant. 
for life, a sale by the trustees to the tenant 
for life will be held good. ILOWARD 7. 
DucaANF (1823), Turn & R. 8&1; 1 
L. J. O. S. Ch. 8&5 3 oi kK. RK. 1025, Li, CS 


Annotations :—Expld. Bland vr. Baker (1867), 29 Beav. 137. 
Apld. Dicconson r Talbot. (1870), 6 Ch. App 32. Refd. 
Grover v. Huvell (1827), 3 Russ. 428: Greenlaw ¢ King 
(1841), 10 UL. J. Ch. 128: Beaden v. King (1852), 9 Hare, 





499: Bevan v. Habgood (1860), 1 John. & He 222. 
Mentd. Cooper v. Emery (1840), 10 Sim. 609. 
2399a. -—— ———.] —EISDELL  v. JIAM- 





MERSLEY (1862), 31 Beav. 255; 6 1. T. 706 ; 
54 i. R. 11386. 
Annotations:- Apprvd. Alexander rv. Mills (1870), 6 Ch. App 


PART X. SECT. 8, SUB-SECT. 1.—B.  gecurity to the 


2570. Add. 


amount 


124. Consd. ke Cooper, Cooper v. Slight (1881), 27 Ch. TD. 
565. Hardaker 7. Moorhouse (1884), 26 Ch. DD. 417. 
Apld. Re Bedingfeld & Herings’ Contract, £1893] 2 Ch, 
332. Refd. Parr ve A.-G., [1926] A.C. 239. 


2399b. Power to sell under subsequent settlement-— 
Reference to former settlement—** Ulterior 
to limitations therein.’’]—JZcld: the = ex- 
pression ‘‘ ulterior to the limitations therein ”’ 
meant ulterior in point of position in the 
deed, & not ulterior in point of time. - Moraan 
ve RurTson (1848), 16 Sim. 2843; 17 3. Ch. 
419; 111. T. O. S. 2883; 12 Jur. 8135 60 
BE. R. S63. 


2476. Add. Annotation :——-Mentd. Curtis Moffat «. 
Wheeler, [1929] 2 Ch. 224. 


Annotation : -Refd. A.-G. vv. Tusker 


(1928), 92 J. P. 157. 


of mterest already Aa -Re PLUMB (1896), 


27 0. R. 601.— CAN 


2320 il, EE ay op wg ee ———. ]-- Where a 
loss occurs under a mtge. of trust 
funds, the income of which is payable 
to a life tenant, the loss should be 
apportioned between the tenant. for 
life & the remainderman by adding 
the amount actually realised from the 


theretofore received by the tenant for 


life & dividing the whole sum between 
the latter & the reumainderman in the 
proportion in which they would bave 
been entitled to share if the seeurity 


had been paid in full, the tenant for 


life giving eredit. for the amounts 


PART XII. SECT. 3. 


ni. — — former to retain non-trustec 
sceurifies.| - Fogo vt. Fouo’s TRUSTEES, 
pW9V9P S.C (Ct. of Sess.) 516 SCOT, 


Cases 2579-—2789a. 


ENGLISH AND Empire Diacest SUPPLEMENT. 


Part XIIl.-—Statutory Powers in Relation to Settled Property. 


2579. Add. Annotation : --Generally, Retd. Ke 
Austen, Collins v. Margetts, |] 1929] 2 Ch. 155. 


2596. Add. Annotation: —Refd. [te Draycott 
Settled Hstate, [1928] Ch. 371. 

2597. For the existing paragraph substitute the 
following paragraph : — 

Settled Land Act, 1925 (c. 18), ss. 1, 2.]— - 
Land was, on Dec. 31, 1925. held by two 
persons under a devise contained in a will, 
made in 1888, as joint tenants in fee simple 
absolutely, subject to a charge for £1,000 
created in 1869in consideration of marriage :— 
Held: (1) the land was settled land within 
Settled Land Act, 1925, ss. 1 (1) (v) & 2, 
& it was excepted from the application of 
Law of Property Act, 1925 (c. 20), 5. 36 (1); 
(2) there was nothing in the context to 
vive to the words ‘ settled land ’’ in Law 
of Property Act, 1925, s 36 (1), any 
other meaning than that’ given by 
sect. 205 (1) (\xvi).— Re Gaur & HOULSTON’S 
CONTRACT, [1928] Ch. 689 ; 97 1. J. Ch. 362 ; 
139 L. T. 473, C. A. 

ary Citations :—97 I. J. Ch. 193; 189 





2600a. Land subject to payment of perpetual 
annuity—Settled Land Act, 1925 (c. 18), 
s. 1 (1) (v).|—A perpetual annuity, created 
voluntarily, is a payment of a periodical sum 
for the ‘ benetit ” of the person receiving 
it within Settled Land Act, 1925 (ec. 18), 
s. 1 (1) (v).. Therefore land subject to such 
a charge became, on Jan. 1, 1926, settled 
land.—- Re AUSTEN, COLLINS +. MARGETTS, 
[1929] 2 Ch. 155; 981. J. Ch. 884; 141 1. T. 
325. 


2602. Add. Annotation :—N.F. Re Parker’s Settled 
Estates, Parker v. Parker, [1928] Ch. 247. 


2619. Add. Annotation: Refd. Pe Patten, West- 
minster Bank wv. Carlyon, [1929] 2 Ch. 276. 


2632. Add. Annotation :—-As fo (2) Apld. Re 
Alston-Roberts-West’s Settled Hstates, [1928 ] 
W.N. 41. 

2648. Add. Annotation :- -Consd. Ne Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 

2652. Add. Annotation :— Refd. Pe Acklom, Oake- 
shott. ¢. Llawkins, | 1929] 1 Ch. 195. 

2676. Add. Annotation :—Consd. [te Robins, Hol- 
land vw. Gillam, [1928] Ch. 721. 





2679. Add. Annofation: —As lo (2) Distd. He 
Stevens & Dunsby’s Contract, [1928] W. N. 
187. 

2679a. Trust for accumulation of income for 


payment of mortgages.!—He SreveENs & 


DUNSBY’S CONTRACT, [1928] W. N. 187. 


27382. Add. Annotations : —--Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 
Refd. Ake Acklom, Oakeshott v. Hawkins, 
[1929] 1 Ch. 195. 


2738a. Restriction on power of letting.|-—Testator 
by his will, dated Nov. 22, 1927, directed 
his trustees to retain £3,000 & to apply the 
interest yearly in payment of the taxes, 
rates & repairs of his freehold house, & he 
desired that his aunt should ‘“‘ have the use 
of it & my furniture free of cost for her 
occupation during her life or so long as she 
may require them, but. without. the power to 


—— 


—_—— 


sub-let the same or any part thereof. On the 
termination of her occupation the house is 
to be sold,’’ & from the proceeds, added to the 
above £3,000, certain specific legacies were 
given. He also directed that when the house 
had been sold, his nephew, G. P., should have 
the furniture :—Held: (1) the provision 
forbidding the tenant for life to sub-let was 
void under Settled Land Act, 1925 (c. 18), 
s.106 (1), & the provision requiring the house to 
be sold & the gift over of the proceeds of sale 
upon the termination of her occupation was 
also avoided by that sub-sect., so far as that 
provision would operate in the event of her 
exercising any of her powers as tenant for 
life; (2) the gift over of the £3,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, & was void, therefore, 
in so far as it had that tendency; & that 
it should be read to take effect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life ; (3) in the event of her selling 
the house she would not be entitled to be 
paid any part of the income of the £3,000 ; 
(4) she was entitled to the furniture during 
her life or until she ceased to occupy the house 
for any reason other than the exercise of 
her powers as tenant for life.---We PATTEN, 
WESTMINSTER BANK v. CARLYON, [1929] 2 
Ch. 276; 98 L. J. Ch. 419; 141 L. T. 295; 
45 T. J. R. 504. 


2739. Add. Annotation :—-As fo (2) Refd. Re 
Acklom, Oakeshott 7. Hawkins, [1920] 1 Ch. 
195. 

2739a. —~— — ——-.J—By this will dated 
Jan. 4, 1918, the testator bequeathed his 
Jeasehold house, garden & grounds, W. Ct., 
together with the fixtures & fittings & all 
his furniture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, E., to reside there 
after his death, if she should wish to do so, 
& to have the use & enjoyment thereof during 
her life free of rent or other payment, & he 
yuve to his sister the use & enjoyment of his 
said house, garden, & grounds, & everything 
contained therein, for her life accordingly, & 
he directed his trustees after her death or 
during her life if she should not wish to reside 
or continue to reside there to sell the same 
(except certain articles therein), with power 
to postpone such sale as they might think 
proper, & divide the proceeds between certain 
charities. He died on June 26, 1918. & the 
lady entered into possession thereof 
immediately. In 1925 she went abroad 
temporarily for the benefit of her health, the 
place being left in charge of servants, & she 
paid the Sched. A. tax. In 1926, owing to 
severe illness, she was prevented from return- 
ing to England, & the house was let by her 
from time to time, & she still paid Sched. A. 
tax thereon. In 1927 she sold the house as 
tenant for life or a person having the powers 
of a tenant for life, & shortly after the con- 
tents, other than the excepted articles, were 
sold by the trustees. On a summons taken 
out by the trustees asking whether she had 





any, &, if any, what interest in the proceeds 
of sale of the leasehold property & the income 
thereof :—Held: on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not therefore for- 
feited her interest in the proceeds of sale of 
the leasehold property or the income thereof. 
---he ACKLOM, OAKESHOTY v. ELAWKINS, 
[1929] 1 Ch. 195; 98 L. J. Ch. 44; 140 
J. T. 192; sub nom. Re ADELOM, OAKSHOTT 
v. LLAWKINS, 72 Sol. Jo. 810. 


2747a. Of proceeds of settled land.|—HKe 
PATTEN, WESTMINSTER BANK v. CARLYON, 
No. 2738a, ante. 


2772. Add. Annotation :—Gencrally, Mentd. sl 
Austen, Collins v. Margetts, [1929] 2 Ch. 15 

2798. Add. Annotalion :—Refd. He Price, 1928 | 
Ch. 579 

2819. Add. Avnnion = :—As to (2) Folld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. 

2829. Add. Annotation :—Folld. 
Galsworthy, [1929] 1 Ch. 549. 


2950. Add. Annotation :—Folld. Re Weld-Blundcll 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 585. 

2950a. ---—- Express provision for proper preserva- 
tion.|---Re WELD-BLUNDELL Lsrarrt, Mow- 
BRAY cow v. WrLb-BLUNDELYT (1929), 
73 Sol. Jo. 585. 


3032a. —— - Re Watson, BRAND v, 
CULME-SEYMOUR, [1928] W. N. 309; 166 
j.. T. Jo. 439. 

3032b. Architect’s fees—-Short occupation lease. | — 
Re WATSON, BRAND v. CULME-SEYMOUR, 
[1928] W. N. 809; 166 L. T. Jo. 439. 

3032c. Solicitors’ fees—Obtaining short occupation 
lease.|— Ae Watson, BRAND v. CULME-SEY- 
MOUR, [1928] W. N. 309; 166 L. T. 





Bernhardt 








Jo. 499. 


3046. Add. Annotations: --As to (1) Apld. Le 
Catchpool, Harris v. Catchpool, [1928] Ch. 


429. Consd. Re Gaul & Houlston’s Contract, 


v. | 


3047. Add. Citation :-—Q97 L. 


3047a. 


3048. 


Part XIV.-—Trustees 


After this case add :— 
Jurisdiction of court —To appoint trustees of 


8098. 


Part XV.—Land Held 


3138. For the existing paragraph substitute the 
following paragraph :— 
Settled land.|—By the will of 
testator, who died in 1884, his real estate was 
devised to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, & after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, IE. & M., as should be then living 
& should for the time being be single & 
unmarvied in equal shares if more than one, 
& when both should be married upon trust as 
to both capital as well as income for all 
testator’s children in equal shares. Testator’s 


J.8. 
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Vol. XL.—Settlements. 


Cases 2739a —3138. 


[1928] Ch. 689. Refd. Rc Parker’s Settled 
lMstates, Parker v. Parker, [1928] Ch. 247. 

J. Ch. 161. 

Add. Annotations :-~As to (1) Refd. Re Gaul & 
Hloulston’s Contract, [1928] Ch. 689; te 
Norton, Pinney v. Beauchamp, [1929] 1 Ch. 
S4. 








J—On Dec. 3t, 1925, certain 
land stood limited to the use of A. for life, 
& after his death, subject to certain jomnture 
rentcharges for life. & subject. to, certam 
portions which had been charged upon the 
estate, & which had been further secured by 
the limitation of a legal term, to the use of 
trustees upon trust for sale. The settlement 
under which the land so stood lmited was 
& compound settlement, consisting of various 
documents, including two deeds of 1911 & 
1913. In due course a vesting decd was 
executed in favour of A. A. died on Dec. 4, 
1926, & probate, muted to the settled land, 
was granted to the trustees of the compound 
settlement as lis special representatives, on 
the footing that that settlement. did not come 
to an end on his death. There were separate 
trustees of the two deeds of 191] & 1915. 
Clause 11 of the 1911 deed gave to the 
trustees thereof all the powers conferred on 
a tenant for Lie by Settled Land Acts, 1832 
to 1890 :--- Held: (1) the whole legal estate, 
the subject-matter of the settlement, was 
not held upon trust for sale; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of I91L & 1918 were persons 
on whom Settled land Act, 1925 (ec. J8), 
s. 23 (1), conferred the powers of a tenant for 
life, & they were statutory owners under the 
compound settlement; & when they sold 
the land they would sell tt as statutory 
owners & not. as trustees for sale, & they must 
pay over the proceeds of sale to the trustees 
of the compound settlement.-- Ne Noiwvron, 


PINNEY v. BEAUCHAMP, [L929] 1 Ch. 84; 95 
L. J. Ch. 219; 140 L. Ty 348. 

Add. Annotation :—Folld. Ke  Shelton’s 
Settled HMstates, [1928] W. N. 27. 
of Settlements. 

settled land in Ireland.|—See Courts, Vol. 


XVL., p. 104, No. 42. 


Undivided Shares. 


widow died in 1889, & on the death of K., in 
1927, questions arose as to the respective 
interests of EK. & M. & testator’s children in 
the mcome & capital of the real estate. The 
et. having decided that HE. & M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, & upon the death 
of Ki. her sister M. became entitled to the 
whole of the income durmg her spinsterhood, 
& upon her marriage or death the whole estate 
would become divisible in  cqual shares 
between the children of testator, the further 


question arose whether, on Law of Pro- 
perty Act, 1925 (c. 20), coming into force, 
71 


Cases 3188—3148c. 


3138b. —-—- 


3139a. 


the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under Sched. I., Part IV., 
par. 1 (1), or in her or the Public Trustee 
under par. 1 (3) :—Held: (1) as the purposes 
of the trusts of testator’s will were such as 
might continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 1925, 
coming into force, by the effect of Wills Act, 
1837 (c. 26), 8. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
EK. & M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vested in possession ; 
(2) although their interests were not absolute 
interests, the case fell within Sched. I., 
Part [V., par. 1 (1), & the real estate thereupon 
vested in the trustee of the wil] upon the 
statutory trusts; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraphs. Re DAWSON'S 
SETTLED Estates, [1928] Ch. 421; 97 
LL. J. Ch. 343 ; 139 L. T. 94. 


Annotations :-—- As to (2) Folld. Pe Barrat. Body v. Barrat, 
{1929] 1 Ch. 336. Refd. Ate Robins, Holland wv. Gillam, 
11928] Ch. 721. 


8138a. 





-—-— -——-.]~-Testator, who died on 
June 16, 1881, leaving a widow & eight 
children, by his will gave all his estate to his 
wife & four children, whom he appointed 
exors. & trustees, upon trust to pay his debts, 
etc., & bequeathed the remainder of his 
personal effects to his wife & the income 
of his freeholds & leaseholds, subject to certain 
payments, & after her decease to pay such 
income to his four sons & daughters in certain 
shares, which were to cease at death, with 
a proviso as to four quarterly payments to 
widows of sons, &, subject thereto, gave his 
estate to the longest liver of his children 
absolutely. The widow died in 1900, & on 
the coming into force of the Law of Property 
Act, 1925, the deft. & daughter, who had 
since died, were the surviving trustees. All 
parties interested in the estate now desired 
a sale, & the question raised by this summons 
was first, whether pltf. & deft. R., the sur- 
Viving trustee, were together tenant for life 
for the purposes of the Settled Land Act. 
Secondly, if it be not settled land. whether 
the entirety was now vested in the surviving 
trustee, or in the Public Trustee on the statu- 
tory trusts :---Held: Law of Property Act, 
1925 (c. 20). Sch. I., Pt. TV., para. 4, added 
by the amending Act of 1926, was not 
applicable to the case; &, secondly, having 
regard to Wills Act. 1837 (c. 26), 8s. 31, & 
folowing Re Dawson's Settled Estates, No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statutory trusts.—-I?e BARRAT, Bopy v. 
BARRAT, [1929] 1 Ch. 3386; 98 L. J. Ch. 74; 
140 L. T. 328. 

———.|—Jte COLLINS, TOWERS v. 
CoLiins, [1929] 1 Ch. 201; 140 L. T. 223; 
72 Sol. Jo. 7793; sub nom. Re COLLIins, 
JOWERS v. COLLINS, 98 L. J. Ch. 47. 





3139. Add. Citation :—72 Sol. Jo. 86. 


Add. Annotations :—Consd. Re Robins, Hol- 
land v. Gillam, [1928] Ch. 721. Refd. Re 
Dawson’s S. I., [1928] Ch. 421. 

Land held under one & same settlement 
—Vesting in trustees—Who are trustees.|— 





| 3143b. 


31438c. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Where immediately before the coming into 
operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one & the same settlement, 
it vests in the trustees, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there are no 
such trustees then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts.—RHe CATCHPOOL, 
HARRIS v. CATCHPOOL, [1928] Ch. 429: 97 
L. J. Ch. 181; 139 L. T. 17; 72 Sol. Jo. 226. 


3140. Add. Annotations :-—-As to (1) Refd. Re 


Robins, Holland v. Gillam, [1928] Ch. 721. 
As to (2) Refd. Bernhardt v. Galsworthy, 
[1929] 1 Ch. 549; Fe House, Westminster 
Bank v. Everett, [1929] 2 Ch. 166. 


3143. Citation :—-For the existing citation read 


“ No. 1873, ante.” 


3143a. ——-—- Only one trustee-—Vesting of land in 


Public Trustee.|—Under & by virtue of the 
will of a testator who died in 1921, & of 
subsequent dispositions, acts in the law & 
events, the legal estate in certain freehold 
land was, immediately before the commence- 
ment of the Law of Property Act, 1925, 
vested in two persons for their lives share & 
share alike, the legal estate in remainder 
expectant upon the lives of those persons & 
the life of the survivor of them being vested 
in a single trustee upon trust after the 
death of the surviving tenant for life to sell 
the land & divide the proceeds between 
the testator’s nephews & nieces. Upon a 
summons by the tenants for life, who were 
desirous of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act, 1925, the land 
was vested: — Held: (1) as immediately 
before the commencement of that Act the 
Jand was held at law & in equity in undivided 
shares, vested in possession,, & the entirety 
thereof was settled land, Law of Property 
Act, 1925 (c. 20), Sched. L., Part TV., para. 1, 
sub-para. 3, would apply, if there were more 
than one trustee of the settlement con- 
stituted by the will, in whom the land could 
vest as joint tenants ; but that, as there was 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 
in the Public Trustee upon the statutory 
trusts; (2) if, before the Public Trustee 
accepted the trust, the present trustee (who 
before the commencement of the Law of 
Property Act, 1925, was the trustee of the 
settlement constituted by the will for the 
purposes of the Settled Land Acts then in 
force) appointed an additional trustee or 
trustees of that settlement, the land would 
vest in the trustees of the settlement as joint 
tenants upon the statutory trusts.-—Re 
Prick, Price v. Prick, [1929] 2 Ch. 400; 98 
L. J. Ch. 417; 141 L. T. 511. 


Appointment of additional trustee 
—Before acceptance by Public Trustee. |- 
Re Pricr, Price v. PRick, No. 3148a, ante. 


.|—Immediately before the com- 
mencement of the Law of Property Act, 1925 
(c. 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
settlor & held upon the trusts of a marriage 
settlement which, in the events which had 
then happened, were for two daughters of the 
settlor in undivided shares absolutely : — 











3148. Add. Citalions : 97 1. J. Ch. 


3171. Add. Annotalion : 


Held: as the personal representatives then 
held the land in trust for the daughters in 
undivided shares vested in possession, they 
held it, after the Act came into force, upon 
the statutory trusts, by virtue of Sched. L.. 


Part IV., sub-para. 1 (b) of the Act, with | 


the result that the settlement trustees were 
not entitled, as, but for Part 1V., they would 
be to call for a conveyance of the legal 
estate ; but the personal representatives 
held the land on trust for sale & were entitled 
to sell the same, unless the daugbters elected 
to call for a conveyance.-- Re Forsvrisk, 
SOMERVILLE v. OLDHAM, [1929] 1 Ch. 146; 
98 L. J. Ch. 27; 140 L. T. 2773 72 Sol. Jo. 
761. 


—-— Conversion.| -See MqQuity, p. 661. No. 
S17a. ante. 


3146. Add. Annotations: —Folld. Re Robins, tfol- 


Jand v. Gillam, [1928] Ch. 721. Apld. Re 
House, Westminster Bank v. Mverett. [1929] 
2. Ch. 166. 
[1929] 1 Ch. 336. 


17. Ls 
L. T. 735. 


(c. 20), s. 34-—Land settled upon trust for sale 
-- After specified period.|-—The trustees of a 
will, which came into operation after the 
commencement of the Law of Property Act, 
1925 (c. 20), were directed to stand possessed 
of testator’s residuary real & personal estate 


Refd. Re Barrat, Body v. Barrat., | 


8151a. Application of Law of Property Act, 1925 | 


Vol. XL.—Settlements. 


Cases 3148c-—3171. 


upon trust to pay out of the income thereof 
four life annuities, & while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
anv annuity remained payable ; &, on cesser 
of all the annuities, to stand possessed of the 
residuary estate in trust for his grandchildren 
A the issue then living of any then dead, as 
tenants im common according to the stocks. 
By a eodicil power was conferred upon the 
trustees after the expiration of five years 
from the testator’s death to sell his residuary 
estate or anv part thereof by public auction 
but not. by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
persons in whom the land ought to be vested 
by the exor.; «&, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale:—Held: (1) the 
land was held in equity in undivided shares ; 
2) the land was devised in undivided shares 
within Law of Property Act, 1925 (c. 20), 
s. 34 (3), with the result that tt was devised 
to the trustces, who were trustees for the 
purposes of the Settled Land Act, 1925, 
upon the statutory trusty: (3) those trus- 
tees were the persons in whom the land 
ought to be vested. —e Llowsis, WESTMINSTER 
BANK «@. Evenrrrr, [1929] 2 Ch. 166; 98 
J. Ch. 381; 141 —.. T. 582. 


Part XVI. - Resettlements. 
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Generally, Refd. Re Parker's Settled Mstates. Parker vo. Parker, | 1928] Ch. 247. 


Cases 19 319a. 


19. 


19a. 


107. 
148. 


158. 


18ia. -- —.]-—CLARK v. 


197a. - 


et ee 


ENGLISH AND Empire Dicest SUPPLEMENT. 


SEWERS AND DRAINS. 


Part I.—-Sewers and Drains for Sanitary Purposes. 


Add. Annotation :—Distd. Clark v. 
Rh. D. C., [1929] 1 Ch. 287. 


-——.]—Pltf. was the owner of a house & 
grounds on the X. estate, a leaseholder in 
1900 & freeholder since 1920. Down to 
1912 there was no drainage system for the | 
estate, but in that year a system was 
established, which so far as affected this 
property was called ‘ the northern system,” 
by the then owners of the estate with an 
effective outfall, hut without any reference 
to the local authority, which was maintained 
since 1920 by means of contributions from 
property owners to the owner of the part 
where the disposal works werc. situated. 
Krom these works the effluent passed into 
the river M., but owing to the filter bed ceasing 
to function, pollution of the mver occurred, 
& this outfall being stopped by the action 
of the Thames Conservancy, the effluent: 
was now carried over the adjoining land. In 
an action by pltf. for a declaration that the 
system vested in defts. & that they were liable 
to maintain it: —Held: the line of pipes 
which communicated with the disposal works 
was a sewer which vested in the local 
authority, but the remedy of pltf. was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of Health 
under P. LW. Act, 1875 (c. 55), 8. 299.— 
CLARK v. Ersom Rurart Counciit, [1929] 
1 Ch. 287: 98 L. J. Ch. 88; 140 L. T. 246 ; 
93. J. P. 67; 45 T.L. R.106; 27 1. G.R. 328. 
Add. Annotation :—Refd. Clark v. Epsom 
R. D.C. [1929] 1 Ch. 287, 

Add. Annotation :--Refd. Clark v. 
R. DD. C., [1929] 1 Ch. 287. ; 
Add. Annotation :—Refd. Clark v. 
R.D. C., [1929] 1 Ch. 287. 

Ersom RuraL Councit, 


Epsom 


ipsom 


Epsom 


No. 19a, arte. 





owner—Maintenance by local authority.| - 

Defts., who were the urban sanitary authority, 
served notices, under Pubhc Health Act, 
1875 (c. 55), ss. 23, 36, upon the owners 
of arow of houses within the district requiring 
them within a certain time to provide water- 
closets in the houses & to connect the same 
with the main sewer. By arrangement 
umong the owners the work was carried out 
by the owner of two of the houses, one of 
which was occupied by pltf. A _ six-inch 
earthenware pipe was laid through the 
gardens at the backs of the houses to receive 
the drainage of each house & to discharge 
into the main sewer. This pipe was laid 
underground until it came to the garden 
of the house in which pltf. lived, where, 
owing to a fall in the land half the pipe 
appeared above the ground. About three 
years ek the pipe was laid pee in going 


eee wee _ 











| 
| 
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250. Add. Citalion :—-26 L. 


down her garden slipped on the pipe & was 
injured. In an action against the urban 
district council to recover damages for the 
personal injuries so sustained, the pipe 
being a ‘‘ sewer ”’ which was vested in them, 
the jury found that the sewer was constructed 
so as to be dangerous to the occupants of 
the house, that defts. had notice of its 
dangerous condition, & were negligent in 
not. obviating the danger :— Held: as deft. 
council would have been entitled, if they 
had themselves constructed the sewer, to lay 
it above ground, they were not guilty of any 
breach of duty in maintaining the sewer in 
the same condition as it was when laid, & 
were therefore not liable to pltf.— Morris v. 


MYNYDDISLWYN URRAN COUNCIL. [1917] 
2K. B. 309; 86 TL. J. K. B. te 117 
L. T. 108; 81 J. P. 261; 15 7,. Rk. 453, 
©. A. 


G. R. 174. 


304a. Reconstruction of drain-— What amounts 


319. 


819a. 





to.|—T'he L. C. C. made a bye-law that a 
person who should entirely or partially 
reconstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed work, with the proviso that plans 
should not be required in the case of any 
repair which did not involve the entire 
reconstruction of the pipe or drain ; & another 
byc-law as to ventilation, which was to apply 
to every person who should reconstruct in 
an existing building any pipe or drain com- 
municating with a sewer. Premises situate 
in the metropolis were drained at the rear 
by a line of pipes which took the surface 
water drainage of the premises through two 
vullics in the yard & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete & was not ventilated, & the 
drain having become a nuisance, notice wus 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which were defcctive or broken, 
« relaid the drain in the same line upon a 
foundation of concrete. He put in four new 
leneths of pipes & a new gully & connection, 
replacing in the drain one old pipe & gully 
only, & leaving in the ground an old pipe 
which was not defective :-—Held: the work 
done to the drain was a “ reconstruction ”’ of 
the drain, & not merely a ‘ repair” of it, & 
that the bye-laws applied.—AGAnR v. Nokrs 
(1905), 93 L. T. 605; 69J.P.374; 3L.G.R. 
1168, D. C. 

Add. Annotation :—Distd. Grant v. Derwent, 
[1928] Ch. 902. 


Liability of owner requesting local 
authority to lay connecting pipe.j—Subject to 
the rights of a corpn. as highway & sewer 
authority, pltf. owned the soil of a public 
road with a sewer therein. Deft.’s property 


ee ee ere ee 
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Whether drain or sewer.)-—--SWEENEY v, LISNASKEA R. D.C., [1929] N. I. 119.—IR. 
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abutted on this road, as well as on another 
sewered road, & he was entitled under 
Public Lealth Act, 1875 (c. 55), s. 21, to 
cause his drains to empty into the corpn.’s 

sewers, on giving proper notice & complying 
with regulations. At deft.’s request & 
acting under their local Act, the corpn. 
connected deft.’s combined drain with the 
sewer in pltf.’s road, carrying the connecting 
pipe through a small portion of piltf.’s 





Part IIl._— Sewers under 


351. Add. Annofation :-—Mentd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 1438. 


Cases 319a-—457. 


justified by the local Aet, even if not. by Public 
Health Acts, & w hatever right for compensa- 
tion pltf., might have against the corpn. for 
damage sustained by reason of the exercise 
of therr statutory powers, he had no cause 
of action against deft. for requesting the 
corpn. to exercise those powers.- GRANT v. 
DERWENT, [1929] 1 Ch. 300; 98 L. J. Ch. 
705 140 1. TT. $80; 95 4. 2B. 113; 73 Sol. Jo. 
59 : 27 .L. G. R. 179, CL A. 


Commissioners of Sewers. 
403. Addl. 


Annotation > --Refd. Graigola Neel 


Co. «. Swansea Corpn., | 1928] Ch. 285. 


Part IV.—- Sewers Rate. 


447. Add. Annotation :— 
ton County Confirming Committee, La p 
Slade, [1929] 1 K. B. 263. 


PART III. SECT. 1, SUB-SECT. 2. 
b i. -J—McKILLop 
TOWNSHIP CoRPN. 1. LOGAN TOWNSHIF 
a. See, 
6 i. -~——— Time for making ditch J O a haere & 
Pehla v. DAWSON (1867), 17 C. P. D.L. li. 843.’ CAN. 
5 —s 


PART III. SECT. 1, SUB-SECT., 3. 
d i, ———.]---ANDERTON TOWNSHIP Uv. U.G. lh. 432. - 


SHipS (19192), JS O. 


40. W.N. 











sh. Appeal from Jonee 
McDONALD & CAaprranacir (1870), 30 A. 


CAN. 
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—-Mentd. R. v. too Be. 457. Add. 


MALDEN & CoLCnESTER Sour ‘low s- 
; W. ft. 320; 
327; 8D... R812. 


Brurenr & Sarnia, 
SARNEN 


4 QO. W.N. 10505 £2 


Citations :--Y97 La J. 148 


ba De Ts 


IK. B. O13; 


| Ate Bower & Richarnps 
(1909), IW.L. KK. 1s. CAN 


se. .fward ander Ditches & Water 
eourscs ufel Who may enforee.| - The 
purchaser of land from an owner who 
was a partly to proceedings under *> 
Acton respect of that Jand is entitled 


CAN. 


(1918), 2t 


to enforces the award. DALTON wv. 
wrewer. J-- Re TOWNSILP OF ASHPIMLID (1898), 26 
jt. 368. CAN, 


Case 639a. ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


SHERIFFS AND BAILIFFS. 


Part V.—Powers, Duties, and Liabilities. 


639a. -—-- - -.} -An attorney, who is arrested | case.—NoOEL v. Tsaac (1835), 1 Cr. M. & R. 
onawrit of capias, cannot maintain an action 763; 5 Tyr. 376; 4 L. J. Mx. 56; 149 BE. R. 
of trespass against pitf. & the officer for such 1284. 
arrest: his only remedy is an action on the tation :-—Refd. Newton r. Constable (1841), 6 Jur, 317. 


PART II. SECT. 8. 
sa. Special bailiffs—Jurisdiction confined to county where resuling.|— DEVINE v. CARSON & Co., [1929] N. I. 26.—IR. 


PART V. SECT. 6, SUB-SECT. 7.—J. (a). 
e i. ——.}— HIGGINS v. MACDONALD, [1928] 4 D. L. It. 241 ; [1928] 3 W. W. R.115; 50 Can. Crim. Cas. 353.—CAN. 


477. 


194. 


Vol. XLI. — Cases 30—1596. 


SHIPPING AND NAVIGATION. 


Part 1.—In General. 


80. Add. Annotation :—Mentd. Smith, Hogg v. Bamberger (1928), 97 L. J. K. B. 725. 


Part Il—-Ownership and Control of Ships. 


Add. Annotation :—Refd. Miall 


(1928), 139 1. T. 562. 


Aron 2. 


Add. Annotation :-—-Mentd. Re Stanton, I. & 
K., Ltd., [1929] 1 Ch. 180. 


Part IIl.— Master, 


614a. Protection of open hatchways-—Breach of 


685. 


statutory duty—Effect of contributory negli- 
gence.|— Pitf. was a coal trimmer, & in pro- 
ceeding to his work on defts.’ ship along a 
passage-way which he was entitled to go 
along, he stumbled «& fell down an open 
hatchway into one of the holds of the ship, 
& was injured. He sued defts. for damages, 
basing his action on a breach of a statutory 
regulation made under 1894 Act. which pro- 
vided for the fencing & protection of open 
hatchways on ships:- /leld:  pltf.’s own 
contributory negligence was an answer to 
his claim against. defts. based on a breach of 
statutory duty.—Drew ov. UNITED Bnrirvisu 
S.S. Co., Lirn. (1928), 98 Ll. J. K. B. 88; 139 
L. T. 628; 17 Asp. M. L. C. 518, C. A. 
Add. Annotations :—As to (3) Refd. First 
Russian Insce. v. London & Lancashire Insce. 
[1928] Ch. 922. As to (4) Refd. First Russian 
Insce. ». London & Lancashire Insce., [1928] 
Ch. 922. Generally, Refd. The Penclope, 
[1928] P. 180. Mentd. May ». May, [1929] 
2 K. B. 386. 





932a. ——— --—- -—--.|-—-R. v. WALL (1890), 112 


C. C. Ct. Cases, 880. 


384. ddd. Annotation :-- As to (2) Refd. News- 


holme Bros. vr. Road Transport & General 
Insce. Co., [19290] 2 K. B. 356. 








493. Add. Annotation -— Refd. Kerr v. Marine 
Products (1928), 44 T. lL. R. 292. 
Officers and Crew. 
2b. — |-—-R. ev. PHILLIPS, ETC. 
(1891), 118 C. C. Ct. Cases, 622, 
935a. -—--— - Whether condition precedent to hearing 


of complaint. }---A complaint was made before 
justices by the master of a British ship 
ayainst six seamen for continuing to neglect 
duty, contrary to 1894 Act, s. 225 (1) (e). 
No entry of the ofltence had been made 
in the official logp-book, & the justices 
dismissed the complaint on this ground for 
want of jurisdiction :-—Held: the making 
of the entry in the official log-book was not 
a condition precedent to the hearing of the 
complaint. Even where no entry of an 
offence had been made, & there had con- 
sequently been default) under the section, 
the Court was not without jurisdiction to 
proceed. he effect of 1804 Act, 8. 228 (d), 
was to confer on the ct. in such a case a dis- 
cretion either to receive other evidence or to 
refuse to do so & dismiss the complaint.— 
PATTERSON v. ROBINSON, [1924] 2 K. B. 91; 
94 L. J. K. B. 457; 141 LT. 1655 93 J. P. 
165; 27 L. G. R. 422, D.C. 


Part V.-—General Statutory Provisions for Safety of Ship 


1596. Add. Cilation 


PART III. SECT. 4, SUB-SECT. 9. 

797 i. Advance note—Liabilily on.}-- 
Deft. gave a seaman’s advance note 
to B. a seaman for a one-half month's 
wages at V., payable five days after 
the sailing of the M. from B.C. Pitf. 
cashed the note for B., who then joined 
his ship before sailing to Victoria, where 
the ship (being a rum runner) was held 


and Cargo. 


by the authorities for breach of cus- 
toms regulations, & not allowed to 
leave B.C. Deft. was duly notified 
that pitf. held the note :— Held: 
deft.’ conduct was the sole cause of 
the impossibility of performance, & 
having by his own conduct made it 
impussible for the ship to 1] ave B.C. 
he was liable on the note.— IMPERIAL 
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:--17 Asp. M. I. C. 303. 


VETERANS IN CANADA v. KASTERN 
FREIGHTERS, Lip. (1927), 39 B.C. R. 
17.—-CAN. 


PART III. SECT. 4, SUB-SECT. 12. --D. 


847 i. A ppeal- - From sheriff substitute 
—-Jdoes not le.|—BAtN v. ORMISTON, 
[1928] S. C. (Ct. of Sess.) 764.—SCOT. 


Cases 1682— 2104a. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Part VIl.—Carriage of Goods. 


1682. Add. Annotation :—Refd. A.-G. v. Blackpool 


Corpn. (1928), 92 J. P. 50. 


1715. Add. Annotations :-—-Distd. Frenkel v. Mc- 
Andrews & Co., |1929] A. C. 545. Refd. 
Kaufmann v. British Surety Insce. Co. (1929), 
45 T. L. R. 399. 


1723a. ‘‘ Approved commercial bills on London ’’— 
Trade usage- --Ninety day bDills.|-—Gripaios v. 
aa (K AHI.) & Co., Lrp. (1928), 45 'T. Ju. R. 
161. 

1731a. Payment of stevedores at ‘‘ current rates.’’| 
—~ Brirrain S.S. Co., Lrp. v. BUNGE & Co., 
Lrp. (1929), 46 T. lL. R. 403 73 Sol. Jo. 818. 


1780a. Breach of duty—- Broker assuming to charter 
vessel to himself—Ratification of wrongful 
act.|—Plitfs., owners of the J)., instructed 
H., a broker, to procure a charterparty for 
their ship. H. being minded, in breach of 
his duty as a broker, to make use of the ship 
for his own ends, purported to effect a charter- 
party dated Aug. 9, 1926, between pltfs & 
an export co. of Danzig “ & others” as 
charterers. This documeut was signed by 
Hi. ‘as agent only ” for the owners & by 
H. ‘on behalf of the charterers as per separate 
chartering notes.’? By one of the clauses of 
the document the shipowners were to have 
a hen for al) dead freight & demurrage at the 
port. of loading. H. had no authority to 
act. on behalf of the export co., who knew 
nothing about the transaction. Defts., 
timber merchants in London, bought from 
S. & Co., shippers in Danzig, red wood at a 
price including cost, freight & insurance 
from Danzig to London. S. & Co. engaged 
cargo space for the wood on board the D., 
by means of chartering notes signed by H. 
purporting to act “ by order of the owners,” 
but without their authority, & the wood was 
shipped on board the D. at Danzig under bills 
of lading signed by H. purporting to act for 
& on behalf of & with the authority of the 
master. Tach bill of lading incorporated the 
terms, conditions & clauses of the so-called 
charterparty of Aug. 9, among which was the 
above lien clause. The bills of lading were 
indorsed by 8S. & Co. & tendered under the 
contract. of sale to defts., who accepted them 
& paid S. & Co. for the goods. The D. left 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in London the master deposited the 
wood with wharfingers subject to a lien in 
favour of pitfs. for dead freight & demurrage, 
& pltfs. brought an action against defts. for 
a declaration that they were entitled to the 
lien :—-Held : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pltfs., by 
taking the cargo on board their ship & issuing 
bills of lading in respect of it- after they knew 
of H.’s breach of duty in assuming to charter 


PART VII. SECT. 2, SUB-SECT. 3. 


1781 i. Necessity for authority by decd.) 
—HIcCKMAN & Co., Lrp. v. ERNsY 
SHIPBUILDING Co., Lrp., [1928] 2 
D. L. R. 229 ; 60 N. Ss. R. 100.—CAN. 


PART VII. SECT. 2, SUB-SECT. 22. —C. 
2115 i. Duration.) — The pitt. 


his canne 


chartered his boat to the deft. for 
fishing in the north for 60 days or 
longer if required. At the end of the 
60 days deft. informed pltf. personally 
at V. that. deft. would not require the 
boat any longer, & undertook to notify 
manager to that effect, 
but the notification did not reach the 
latter before the boat had left for 


their vessel to himself, had ratified his act 
& so validated the charterparty, & (2) the 
incorporation of the lien clause was not in 
any way dependent or contingent” upon the 
charterparty being a valid or eftective docu- 
ment, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
effect whatever ; (3) defts. could not support 
a plea in avoidance of circuity of action, 
because it was essential to that plea that the 
amount recoverable by deft. pleading it 
from pltf. in the action in which it was 
pleaded should be the exact amount recover- 
able by pltf. from him; & as 8S. & Co. were 
not parties to the action, it could not be 
averred that the damaves, 1f any, recoverable 
by defts. from S. & Co. for breach of the 
contract of sale would be the same in amount 
as the sum recoverable by pltfs. from defts. 
under the terms of the bills of lading, & it 
did not appear that S. & Co. had any cause 
of action against pltfs., whose liabilities 
depended upon the bills of lading.—AkT. 
OcKAN v. HaArpinG (B.) & Sons, Lirp., [1928] 
2K.B. 371; 97 L. J. K. B. 684; 189 L. T. 
217; 33 Com. Cas. 277; 17 Asp. M. J. C. 
485, C. A. 

1796. Add. Annotation :—As 
Penelope, [1928] P. 180. 

1958. Add. Annotation :—As fo (4) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371. 


2006. Add. Annotation :—--Refd. Gaze W. TH. & 
Sons v. Port Talbot Corpn. (1929), 93 J. P. 


to (1) Refd. The 





89. 

2104a. Damage sustained before making of 
charterparty.|—-A time charterparty  con- 
tained the following cesser clause: ‘ In 


the event of Joss of time from deficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, collision, strand- 
ing, fire in ship & (or) cargo, damage or inter- 
ference by authorities preventing the working 
of the vessel for more than twelve running 
hours, the payment of hire shall cease until 
she be again in an efficient state to resume her 
service at the place where the accident 
occurred. ...’’ After the steamer came on 
hire she went into dry dock for four days to 
repair damage which she had sustained in 
collision before coming on hire. The owners 
allowed the charterers four days’ hire, & 
claimed to recover the amount so allowed from 
the defts. in the collision action :—-Held: 
the above cesser clause applied to damage 
arising before as well as after the making 
of the charterparty ; the charterers were 
entitled to deduct four days’ hire; & the 
owners were entitled to recover the amount 
so deducted from the defts. as damages for 
loss of use of their steamer.—THE EssEx 
ENvoy (1929), 141 L. T. 432. 


another of deft.’s canneries, & on 
arrival there the manager told the 
captain, & also the ongineer who was 
represonting plitf., that be would not 
releaso the boat & that they should 
fish at a certain place. Fishing was 
carried on for another 30 days :— 
Held: the charterparty had been put 


2129. Add. Annotations :—Consd. First Russian , 
Insce. v. London & Lancashire Insce., [1928] | 


Ch. 922; Hyman v. Hyman, Jlughes v. 
Hughes, [1929] 1 K. B. 1. Refd. The 
Penelope, [1928] P. 180; May uv. May, [1929] 
2K. B. 386. 

21386. Add. Annotations :-- As to (1) Refd. The 
Penelope, [1928] P. 180; May wv. May, [1929] 
2K. B. 386. As to (&) Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. Generally, Refd. Hyman v. Hyman, 
[1929] P. 1. 

2212. Add. Annotation : -- As to (2) Consd. Foreman 
& Ellams v. Blackburn, [1928] 2 K. B. 60. 


2230a. .}—Defts. bought timber to be shipped 
to Liverpool, & it was shipped in pltf.’s 
steamer along with the cargo of other 
shippers. The hill of lading was a clean bill, 
stating that a specified quantity had been 
shipped in good condition, & incorporating 
the terms of the charterparty, which pro- 
vided that the statements in the bill of lading 
as to the goods having been shipped in good 
condition, & as to the aggregate number of 
pieces delivered to the steamer, should be 
conclusive evidence against the shipowner. 
At the time of signing the bill of lading the 
master signed a protest. stating that part of 
defts.’ goods was in bad condition. Defts. 
were indorsees of the bill of lading, & after 
the arrival of the steamer pltf. informed them 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part, 
belonged to them, defts. accepted the bill 
of Jading, when presented, & they paid for 
the timber. On delivery they found that 
the timber was defective, & that the quantity 
was less than the specified quantity. The 
shipowner sued defts. for balance of freight, 
& defts. counterclaimed for damages for 
delivering part of the goods in a daimnaged 
condition, & for failmg to deliver part of the 
goods shipped :—Held: as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pltf. wan 
estopped from disputing the statements in 
it, & defts. were entitled to succeed on their 
counterclaim.—HEvANs v. JAMES WEBSTER 
& Broruers, Lrp. (1928), 45 T. L. R. 136 ; 
73 Sol. Jo. 60; 34 Com. Cas. 172. 

2249. Add. Citation :—17 Asp. M. L. C. 307. 

2254. Add. Annotations :—As to (2) Apld. Silver 
v. Ocean Steamship Co. (1929), 46 T. L. R. 
78. Refd. Evans v. Webster (19238), 45 
T. L. ih. 136. 

2257. Add. Annotations: - As to (2) Apld. Silver 
v. Ocean Steamship Co. (1929), 46 T. L. I. 78. 
Refd. Evans v. Webster (1928), 45 T. L. R. 136. 

2257a. -|—Where a shipowner issues a bill 
of lading acknowledging the receipt of goods 
“in apparent good order & condition,” he 
cannot afterwards prove, as against a holder 
or indorsee of the bill of lading, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- 
able inspection; nor can 








an end to at the expiration of the 60 
days.—PRTERSON v. MILLERD PACKING 
Co., [1928] 4 D.L. R. 833; £1928) 3 
W. W. R. 279.—CAN. 


PART VII. SECT. 3, SUB-SECT. 4.—A. 


rom the 
o. Revad., 30 8S. C. R. 473. 


he rely on the! 


PART VII. SECT. 4, SUB-SECT. 6.—A, 


sb. Effect of «unseaworthiness.|—A 
consignment of goods placed aboard 
ship was damaged by the admission 
of sea-water to the hold of the ship 
through corrosion of the ship’s plates 
f inside, 
negligence on the part of the ship- 
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exception of insufficiency of packing within 
Carriage of Goods by Sea Act, 1924. Art. IV., 
r 2 (n), if the insuflicient) packing was 
apparent on reasonable inspection.—SILVER 
v. OCEAN STEAMSHIP Co., LYrp. (1929), 46 
T. Ll. RR. 78:3 73 Sol. Jo. 849, C. A. 


2257b. Collateral protest as to damage signed by 
master.| -— Defts. bought in Nova Seotia 
timber to be shipped to L., & it was shipped 
in pltf.’s steamer along with the cargo of 
other shippers. The bill of lading was a 
clean bill, stating that a specified quantity 
had been shipped in good condition, & incor- 
porating the terms of the charterparty, which 
provided that the statements in the bill of 
lading as to the goods having been shipped 
in good condition & as to the ageregate 
number of pieces delivered to the steamer 
should be conclusive evidence against the 
shipowner. At the time of signing the bill 
of lading the master signed a protest, stating 
that part of defts.’ goods was in bad con- 
dition. Defts. were indorsees of the bill of 
lading, & after the arrival of the steamer pltf. 
informed them that part of the cargo had been 
damaged before’ shipment. There being, 
however, nothing to indicate to defts. that 
the damaged part belonged to them, defts. 
accepted the bill of lading. when presented, 
& they paid for the timber. On dehvery they 
found that. the timber was defective & that 
the quantity was less than the specified 
quantity. ‘The shipowner sued defts. tor 
balance of freight, & defts. admitted the clam 
& counterclaimed for damages for delivering 
part of the goods in a damaged condition & 
for failing to deliver part of the goods 
shipped :—Held: as the information of 
defts. was not. of such a nature as to justify 
them in rejecting the bill of lading, pltf. was 
estopped from disputing the statements in 
it, & defts. were entitled to succeed on their 
counterclaim.—EVANS v. WEBSTER JAMES & 
Bros., Jirp. (1928), 45 T. L. Re. 13865) 738 
Sol. Jo. 60; 34 Com. Cas. 172. 

2259. Add. Annolation :—Distd. Evans v. Webster 
(1928), 45 T. 1. R. 136, 

2262a. Damage before shipment.]-——HKivAns_ v. 
JAMES WEBSTER & BROTIUERS, LTp., No. 
2230a, arte. 

2286. Add. Annotution :---Refd. Silver v. Ocean 
Steamship Co. (1929), 46 T. 1. R. 78. 

2287. Add. Annolalion :—Refd. Kivans v. Webster 
(1928), 45 T. lL. R. 1386. 

2288. Add. Annolation :--As to (1) Apld. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. It. 78. 

2450. Add. Annotation :—Refd. Akt. Ocean vt. 
Harding, [1928] 2 K. B. 371. 

2479. Add. Annotation :—As to (2) Refd. News- 
holme Bros. v. Road Transport & General 
‘Insce. Co., [1929] 2 K. B. 356. 

2515. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 
2526. Add. Annotation :— Refd. Akt. 
Harding, [1928] 2 K. B. 371. 





Ocean ov. 


owner, but rendering the vessel un- 
seaworthy :—Held: the proximate 
cause of the damage being the un- 
seaworthiness of the ship, it could not 
be regarded as a loss arising from 
“danger of the sea’? within Sea 
Carrnuge of Goods Act, 1922, s. 3. 


arising = without =~" WANGANUI HERALD NEWSPAPER Co. 
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Cases 2580 3224. 


2580. Add. Annotation :—Refd. Goodwin, Ferrcira | 
& Co. v. Lamport & Holt (1929), 141 L. T. 
494, 

2609. 
Insce. ». Western Australian Insce. & Atlantic 
Insce, (1927), 1385 L. T. 108. 

2620. Add. Annotation :---Refd. Compania Mexi- 

cana Te Petroleo “ El Aguila” vw. Essex 

Transport & Trading Co. (1929), 141 L. T. 

106. 

Add. Annotation :—Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
(1928] 1K. B. 717. 

2655. Add. Annotution :—-As to (8) Refd. Akt. 

Ocean v. Llarding, [1928] 2 K. B. 371. 

Add. Annotation :—As to (1) Refd. Gosse 
Millard v. Canadian Government Merchant 
Marine, [1928] 1 K. B. 717. 

2688. Add. Annolations :—Consd. Foreman & 
Hilams v. Federal Steam Navigation Co., 
[1928) 2 Ik. B. 424. Apld. Gosse Millerd rv. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1920] A. C. 223. 

2700. Add. Annotation :—Refd. Gosse Millard r. 

Canadian Government Merchant Marine, 
[1928] ] K. B. 717. 

Add. Annotations :—-Consd. Foreman «& 
Kllams v. Kederal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. Refd. Gosse Millerd v. 
Canadian QWovernment Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223 ; 
The Touraine, [1928] P. 58. 

Add. Annotations :- Consd. Foreman «& 
FEams 7. Federal Steam Navigation Co.. 
[1928] 2 K.B. 421; Gosse Millerd v. Canadian 
Government Merchant Marme, The Canadian 
Highlander, [1929] A. C. 223. 

Add. Annotation :-- Consd. Gosse Millerd v. 
Canadian Government Merchant) Marine, 
The Canadian Highlander, [1920] A. C. 223, 
2720. Add. Citation :-—17 Asp. M. L. C. 294. 

Add. Annotations ;-—As to (1) Consd. Foreman 
& Ellams v. Federal Steam Navigation Co., 
[1928|2 K. B. 424 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 


2721. Add. Citations :—-revsd. sub nom. GOSsSE 
MILLERD, Lrp. v. CANADIAN GOVERNMENT 
MERCHANT MARINE, Lrp., THE CANADIAN 
HIGHLANDER, [1929] A. C. 223; 98 L. J. 
K. B. 181; 140 L. T. 202; 45 T. I. BR. 63 ; 
34 Com. Cas. 94; 17 Asp. M. L. C. 549, H. Li. 
Add. Annotations: --Consd. Foreman & Ellams 
v. Federal Steam Navigation Co., [1928] 2 
K. B. 424; Silver v. Ocean Steamship Co. 
(1929), 46 'T. L. R. 78. 


2l22z. Add. Citations :—44 T. 
Asp. M. L. ©. 413. 

2724. Add. Citation :-—33 Gom. Cas. 70. 

2725. Add. Citations :-—-[1928] 2 K. B. 424; 


Sol. Jo. 103; 17 Asp. M. L. C. 447; 
Com. Cas. 168. 


2642. 


2680. 


2711. 


2712. 


2714. 


L. R. 204; 17 


72 
33 


aie an pa SHIPPING Co., [1929] N. 
. R. 305.—N.Z, 
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m i, ——.]—BuURNS JOHN & CO. ¥. 
S. CANADIAN EXPLORER, [1928] 


S. 
N. Z. L. R. 767.---N.Z. 


Aad. Annotation :—Apld. Firemen’s Fund ' 


PART VIL. saat Bs SUB-SECT. 3.— 
- (0). 


b. Reved., 27 L. C. J. 39 a. P. C. 
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2079 i. -——— —— Construction of 
alesh ar de }—ROBIN LINE STEAMSHIP 
Co. v. CANADIAN STEVEDORING Co., 


ENGLISH AND Empire DicEst SUPPLEMENT. 


2777. Add. Citation :—17 Asp. M. L. C. 265. 


Add. Annotation :—Generally, Refd. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78. 

2777a. °° Insufficiency of packing ’’ -- Not confined 
to packing of goods damaged.|—Goopwin, 
FERREIRA & Co., Lrp. v. LAMPORT & HOLT, 
Lrn., No. 3649a, post. 

2777b. Insufficiency apparent to reasonable 
inspection. | — SILVER v. OCEAN STEAMSHIP 
Co., Lrp., No. 2257a, ante. 

2796. Add. Annotation :—Refd. Silver v. Ocean 
Steamship Co. (1929), 46 T. L. R. 78. 





| 2800. Add. Annotations :—Refd. The Hayle, [1929] 





bP. 275. Mentd. Belfour v. Mace (1928), 13 
Tax Cas. 539. 

2856. Add. Ci J.T. 
127; 139 L. T. 355; 72 Sol. Jo. 557; 17 


Asp. M. L. C. 486. 

2962. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

2974. Add. Annotation :—As to (1) Apld. Smith, 
Hogg v. Bamberger (1928), 97 L. J. K. B. 725. 

3045. Add. Annotation :— Apld. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. 

3054. Add. Citation: -17 Asp. M. L. C. 311. 

See oa ee : —Consd. The Hayle, [1929] 
*, 27 e 


8089a. ---—— Sailing without mate.|--BURNARD = & 
ALGERS, LTD. v. PLAYER, RicHaARD & Co. 
(1928), 72 Sol. Jo. 503. 

3100. Add. Annotations :—Refd. Foreman & Ellams 
v. Federal Steam Navigation Co., [1928] 2 
K. 3B. 424; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

3107. Add. Annotations :—Refd. The Hayle, [1929] 
PT. 275. Mentd. Belfour v. Mace (1928), 13 
Tax Cas. 539. 

3118. Add. Annotation :—Apld. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. 

3124. Add. Annotation :—Refd. The 
[1928] P. 58. 

3170. Add. Annotation :-—As to (2) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371. 

3172. Add. Annotation :—Refd. Frenkel  v. 

McAndrews & Co., [1929] A. C. 545. 

Add. Annotation :-—-Folld. Frenkel v. Mc- 

Andrews & Cu., [1929] A. C. 5465. 


3176. Add. Annotation :—Consd. l'renkel v. 
Andrews & Co., [1929] A. C. 5465. 


3177. Add. Citations :—affd. [1929] A. C. 545; 98 
lL. J. K. B. 389; 141 L. T. 33; 45 T. =. R. 
311; 34 Com. Cas. 241, H. L. 


3188. Add. Annotation :—As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 


3224. Add. Annotations :—Refd. Vliassopoulos v. 
British & Foreign Marine Insce. Co., [1929] 
1 K. B. 187. Mentd. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 


Touraine, 


3175. 


Mc- 


CANADIAN 
R. 


Seas SRAIPPING Co. v. 
STEVEDORING Co., [1928] 3 D. L. 
856; [1928] 8. C. R. 423.—CAN. 
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5c, v. —— ——.}— BuBJOR F. B. 
ELLERMAN CITy LINES 
pai. L L. R. 52 Bom. 327. "SND. 


3236. Add. Annotation :-~- Generally, Mentd. loster 
v. Driscoll, Lindsay v. Attfield, J andsay v. 
Driscoll, [1929] 1 K. B. 470. 


alr Annotation: Refd. The Vectis, [1929] 

», 204, 

3604. Add. Annotations :— Distd. Dampselshab 
Svendborg v. lL. M. & S. Ry. Co. (1929), 141 
].T. 621. Refd. Sinith, Hogg v. Bamberger 
(1928), 97 1. J. K. B. 725. 


3620. Add. Annotation : - Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929 | 
1K. B. 470. 


3624. Add. Citation :—17 Asp. M. L. C. 305. 
Add. Annotation :—Refd. Smith, Logg v. 
Bamberger (1928),97 L. J. K.B. 458. 

3634a. Charges for work done beyond ‘ delivering 
cargo ’’-Meaning of  delivery.;—By a 
charterparty for the carriage of a cargo of 
timber from the B. to G. it was provided 
(inter alia) as follows: clause 15: ° Wor any 
work done by the vessel at the port of dis- 
charge beyond delivering cargo at. the shup’s 
rail if delivered by hand, or within reach of 
the ship’s tackle or of the shore crane tackk 
uf thereby discharged, the consignees shall 
pay to the shipowner the cost thereof plus 
1S per cent.” :--Held : upon the true con- 
struction of clause 15 of the charterparty 
the vessel had not delivered the cargo untal 
it. had lowered it into wagons & released th 
attachment to the crane which lowered. 1t. 
DAMPSETSKAB SVENDBORG vt. LONDON MIp- 
LAND & Scortisn Ry. Co. (1929), 141 1. T. 
5213 46'T. L. Ro 59L s sub nom. SVENDRBORG 
0. LONDON MIDLAND & ScoTTIsu Ry. Co., 
34 Com. Cas. 359, C. A. 

3635. Add. Annotation :—Consd. Smith, Hoge v. 
Bamberger (1928), 97 L. J. K. B. 725. 
3642. Add. Annotation :— Refd. Lambert v. I. Kh. 

Comrs. (1927), 12 Tax Cas. 1053. 

3643. Add. Annolations: Mentd. The W. H. 

Randall, [1928] P. 413; Llorwood 1. States- 


man Publishing Co. (1929), 98 J]. J. kK. B. 
450. 
3649a. -— -—-- No other goods to be dis- 


charged. |—Certain cotton goods were carried 
from 1.. to 3., where they were discharged 
into a lighter. Certain other iron gvods, 
packed in a wooden case, were being lowered 
into the same lighter when the case broke 
& the iron goods fell out into the lighter & 
holed it. Sea-water entered & damaged the 
cotton goods. Under the contract of carriage 
lighteraye was to be at the risk of the owners, 
‘, the provisions of the Carriage of Goods hy 


Sea Act, 1924 (c. 22), were also incorporated. | 


The owners of the cotton goods claimed 
damages from the owners of the ship: - Held: 
(1) if the sea transit had ended when the goods 
were placed in the lighter, defts. were protected 
by the terms of the bill of lading. The sea 
transit, however, had not ended: the dis- 
charge into the lighter was part of the 
operation of discharge from the ship & was 
not complete as long as there were other goods 
to be discharged into the lighter; (2) the 
exception relating to loss duc to insufficiency 


PART VII. saat a SUB-SECT. 5.-——- 
s a e 


o. ftevad. [1928] V. L. 
[1928] Argua L. R. 152.—AUS. 


K. 188; 
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of packing in Carriage of Goods by Sea Act, 
1924 (c. 22), Art. TV. (2) (7). was wide enough 
to cover the case of the packing of other 
goods, though primarily it would apply to the 
goods themselves that were lost or damaged 3 
(3) on the evidence defts. had shown no 
neglizence on the part. of themselves or their 
servants & were therefore exempt from 
hability under Art. IV. (2) (g).--Goopwin, 
RirkeEIRA & Co., Urb. «. LAMPoRT & Hour, 
Lar. (1929). 141d. T. 1945; 15 T. J R. 521 
70 Sol. Jo. 402. 


3665a. ‘‘ Reversible ’’ working days—-How inter- 
preted.| Pitf..the owner of a motor-schooner, 
chartered her to defts. to make a number of 
voyages with cargoes of bricks from R., 
in Belgium, to London. The charterparty 
provided : ‘The cargo to be loaded & dis- 
charged together within five reversible work- 
ing days, time to commence from first) high 
water at or off loading or discharging berth. 
Charterer is entutled to heep the vessel on 
demurrage not excecding ten days at the 
rate of Is. per net register ton per day 
payable day by day.”? On a claim by the 
owner against the charterers, for demurrage 
- Held: the word ‘ reversible’? did not 
entitle the charterers to set. off days saved 
on one voyage against days lost on another 
voyage under the sate charter.—-VERREN U. 
ANGLO-Duten Brick Co. (1927), L@p. (1929), 
45 T. 1. RR. 5563 783 Sol. Jo. 451, OC. A. 

3801. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

3816. Add. Annotation :—-As to (2) Apld. Finlay, 
James & Co. vu. N. V. Kwik Hoo Tong, [1929] 
1h. B. 400. 


3836. Add. Cilation: -17 Asp. M. L. C. 245. 


3920a. - -- ‘* Per working hatch.’’|-—A charter- 
party on a modified Form: A of the Chamber 
of Shipping Welsh Coal Charter, 1896, 
provided that a coal cargo was to be taken 
from alongside by consignees at the port of 
discharge at. ‘‘ the average rate of 125 tons 
per working hatch per day.” A marginal 
note or memorandum stated that consignees 
were not obliged to take cargo at a higher rate 
than 500 tons per day. Despatch money 
was to be payable at the rate of £15 per day. 
The cargo, which consisted of about 4,600 
tons of coal, was loaded in unequal portions 
in four holds. In a dispute between the 
shipowners & charterers as to the method 
of calculating the lay days & the conse- 
quential payment or non-payment of despatch 
money :--Held: the term in the charter- 
party ‘working hatch’? denoted a hatch 
which could be worked because there was 
cargo inthe hold underneath it waiting to be 
discharged ; the charterparty provided for 
discharge at the average rate of 125 tons per 
ach working hateh per available day & 
not 500 tons per day for the whole ship ; when 
in the ordinary course one hold became 
empty the rate of discharge from the remain- 
ing holds remained at) 125 tons & was not 
proportionately increased ; & the lay days 
were in the circumstances casily ascertainable 
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se. Defences -Practice as to delivery 
at port of destination.|~ KEANE 0, 
AUSTRALIAN STEAMSHIPS Pry., LID., 
(1928) V. L. R. 522; [1928] Argus 
L. R. 369.—AUS. 
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by simply dividing by 125 the number of 
tons of coal in the hatch which contained the 
largest quantity of cargo.--TuHE SANDGATE 
(1929), 46 T. L. R. 116, C. A. 


3975. Add. Annotation :—Apld. Verren v. Anglo- 
erie Brick Co. (1927) (1929), 45 T. L. KR. 

3989. Add. Annotation :--Refd. Verren v. Anglo- 
a Brick Co. (1927) (1929), 45 T. L. R. 
U4. 

4001a. —-— ——_—- Whether lien clause incorporated 
in bill of lading.|—AkT. OCEAN v. HARD- 
ING (.) & Sons, Lrp., No. 1780a, ante. 

4126a. Validity of cliarterparty---Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.|—-AKT. OCKAN v. HARD- 
ING (B.) & Sons, Lrp., No. 1780a, ante. 

4221. Add. Annotation :—Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 97 1. J. 
K. B. 646. 

4248a. Resps. insured claimant’s steamer 
by a policy providing that general average 
was to be adjusted according to the York- 
Antwerp Kules of 1924. The ship was 
chartered to go to Bordeaux to load for 
Cardiff, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at) Bordeaux 
the foremast broke, & damage was done to 
the slup. For the purpose of repair she was 
moved to another dock within the port, & 
the shipowners incurred expenses as follows : 
wages & provisions of crew, cost of handling 
& discharging cargo for the purpose of 
repairs, cost of coal consumed in going 1n 
& out & keeping steam up, expense of towing 
in & out & mooring & port expenses, & Cost 
of coal consumed in shifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs & 
loading she left for Cardiff, & while she was 
at sea she fouled some wreckage without 
any neglipence of those on board her, & 
though there was no immediate danger she 
was made unfit to encounter the ordinary 
perils of the sea, & the master put into Cher- 
bourg, as a port of refuge, & had repairs 
effected. The expenses at Cherbourg were 
similar to those at Bordeaux :—Held: 
(1) the cost of repairs in each case was recover- 
able as particular averave; (2) the other 
expenses at. Bordeaux could not be claimed as 
general average, since no danger was in 
operation there; (3) the other expenses at 
Cherbourg could be claimed as_ general 
average since, though there was no immediate 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sea.—VLASSO- 





=e 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


POULOS v. British & FOREIGN MARINE 
INSURANCE Co., Lrp., [1929] 1 K. B. 187; 98 
L. J. K. B. 53; 140 1. T. 44; 44 T. L. R. 
725; 72 Sol. Jo. 612; 34 Com. Cas. 65; 
17 Asp. M. L. C. 544. 

4253a. -}—- VuAssorouLos v. British & 
FoRRIGN MARINE INSURANCE Co., LID., 
No. 4248a, avite. 

4260. Add. Annotations :—Cenerally, Refd. Vlasso- 
poulos v. British & Foreign Marine Insce. 
Yo, [1929] 1 K. B. 187. Mentd. CGosse 
Millard v. Canadian Ciovernment Merchant 
Marine, [1928] 1 K. B. 717. 

4260a. |—VILASSOPOULOS v. BRITISH & 
FoREIGN MaRrinE INSURANCE Co., JTD., 
No. 4248a, ante. 

4283a. Cost of shifting ship.]—-V1.Asso- 
POULOS ». BrRiTIsn & ForriIGN MARINE 
INSURANCE Co., Lirp., No. 4248a, aile. 

4363. Add. Amnolations :- Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458 5 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 

4372. Add. Annotation :—Distd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4392. Add. Annotation : —Refd. Smith, Llogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 
4394. Add. Annotations :-- Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. KK. 1.725. Consd. 
Dampselskab Svendborg v. lL. M. & S. Ry. 
lo. (1929), 14] J. T. 521. Refd. Finlay, 
James & Co., Ltd. v. N. V. Kwik ]loo Tong, 

[1929] 1K. B. 400. 

4440. Add. Annotation :—Refd. Smith, Hogy v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4449, Add. Annotation :—Consd. Smith, Hogg ?. 
Bamberger (1928), 97 L. J. K. BK. 725. 

4452. Add. Annotution :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 I. J. K. B. 458. 

4470. Add. Citations :--|1929] 1 K. B. 1503; 97 
L. J. K. KB. 725; 139 L. T. 5753; 72 Sol. Jo. 
435 ; 34 Com. Cas. 47; 17 Asp. M. J. C. 505. 
Add. Annotation: — Refd. Dampselskab 
Svendburg v. L. M. & S. Ry. Co. (1929), 141 
L. T. 521. 

4472, Add. Annotations :—Consd. Smith, Hogg 7. 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 

4475. Add. Annotation :-—As to (1) Consd. Smith, 
Hogg v. Bamberger (1928), 97 L. J. K. B. 
458. 

4485. Add. Annotations :-—Distd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 
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Part VIII—Freight. 


4521. Add. Annolation : —-Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

4604. Add. Annotation :-—Apld. A.-G. v. Glen Line 
& liverpool & london War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

4650. Add. Annotation :-—As to (1) Apld. A.-G. v. 
Glen Jiine & Liverpool & London War Risks 
Insce. Assoen. (1929), 34 Com. Cas. 309. 

4761. Add. Annotation :---Refd. A.-G. vr. Glen Line 


& Liverpool & London War Risks Insce. 
Assocn. (1929), 3£ Com. Cas. 309. 


4837. Add. Annotations : -Generally, Refd. Shell- 
Mex v. Elton Cop Dyeing Co. (1928), 34 Com. 
Cas. 89; Maine & New Brunswick Llectrical 
Power Co. v. Hart, [1929] A. CL. OSL. 

4882. Add. Annotation :-—Refd. Akt. Ocean v. 
Harding, [1928{2 K.B. 3871. 

4931. Add. Annotation :---Refd. Perry v. Equit- 
able Tafe Assce. Soaety of U.S.A. (1929), 
15 T. 1a. R. 468. 

4945. Add. Annotation :—Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 


Part XI.- Contract of Towage. 


5130. Add. Citations :- 44 VT. 1. BR. 1103; 17 


Part XI. 


5194. Add. Annotation :——As to (3) Refd. Canadian 5528. Add. Annotation: -—As to 


Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 


5354. Add. Annotation :—Refd. The Vectis, [1929] 


P. 204. 
5359. Add. Annotation :—-Consd. The Vectis, [1929] 
P. 204. 


5400. Add. Annotation :—Folld. The Harkaway, 
[1928] P. 199. 

5400a. 
anchor in a river. She was lIving on the 
mud anchored with fifteen fathoms of cham 
Jeading from her bows on to the mud & 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thnty 
feet wide. Pitfs.’?’ motor boat, drawing 5 feet: 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest. 
water there was at the time, went over one 
of the flukes of the anchor projecting up out. 
of the mud at the bottom of the river, & was 
holed & sank :—Held: having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pitfs. for the damage = sustained.- Tite 
HARKAWAY, [1928] P. 199; 97 L. J. P. 115; 
1389 L. T. 615; 44 T. I. R. 649; 17 Asp. 
M. L. C. 503. 

Annotation oer Burley C. v. Lloyd Mdw. (1929), 45 


oi. 
5517a. 
5608a,-post. 
5521. Add. Annotation :-—Apld. The Palemhang, 
[1929] P. 246. 














-\—THE DAGMAR, No. 
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— --.|—Defts.’ sailing barge came to 


Asp. M. 1. (. 344. 


-Collisions. 


(1) Consd. The 
Palembang, [1929] P. 246. 

5578. Add. Annotation :—-Refd. The Tovarisch, 
[1929] P. 298. 

5592. Add. Annotation :-—As 
Tovarisch, [1929] P. 298. 

56082. - - Other vessel moored.|—-A dumb 
hopper made fast by forward moorings to 
a moored vessel, & swinging with the tide, is 
herself a moored vessel, & not a vessel under 
way within the Port. of London River byc- 
laws. The J/..a dumb hopper Joaded with 
spol, had been moored alongside a dredger 
in) Blackwall Reach, River Thames. Ller 
after moorings were cast) off, & she com- 
menced to swing with the tide, being still 
made fast forward by her forward moorings. 
She was exhibiting one white riding light 
forward & one white riding light aft. In 
these circumstances the J., a steamship 
bound up-river, came into collision with the 
Alo:-- Meld: (1) the AL. was not a vessel 
under way; (2) in any case the 4/7. was 
probably a “lighter”? within the meaning 
of the Port. of London Hiver bye-laws 1914—- 
26, & was not. required to carry side lights 
when under way, & no lights were laid down 
by the bye-laws for her to carry ; (3) the J/,, 
being moored to the dredger, which was 
moored to buoys, was herself moored & 
bound to exhibit two white riding Jights in 
accordance with bye-law 14; (4) the D. was 
alone to blame for the collision.—THt& 
DAGMAR (1929), 141 I. T. 271; 45 T. 1 RR. 
308. 


fo (1) Refd. The 
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sm. Stipulation for payment of dtf- 
ference in freight between steamships &: 
first-class sailing ships—Construction.} 
—OOULSON v. GzowsKr (1862), 22 
U. C. R. 33.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 
e i. —--- ———.} At the trial of the 


| 


——-— 


owner of a twotor bout for a contra- 
vention of 1894 Act, 8s. 271 (1), tho 
evidence adduced was that on a certain 
oceasion the bout carried a party of 
more than twelve persons, gratuitously, 
on a pleasure excursion on the Clyde, 
without a Board of Trade certificate :-— 
Held; that. the expression ‘S passenger 
steamer ” did mot uecessarily include 
every ship which on any occasion carried 
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ersons other than the owner & his 
anily, & the master & crew; &, 
uccordingly, that it wa» not established 
that the motor boat was a passenger 
steamer, & that the sheriff substitute 
who heard the case was entitled to find 
thenecused not guilty of the charge.— 
YOUNG t. DOCHERTY, YOUNG v¥. KYLE, 
[1929] S. C. OJ.) 57 --SCOT. 


5648a. —— Vessel under way 


5608b. —— - Dumb barge.|—Pltfs.’ steamship S. 


was lying moored at a tier on the south side 
of the River Thames. Jefts.’ dumb barge P. 
was lying inside of the S. & attached to her 
by ropes fore & aft. When the work of 
receiving cargo from the S. ceased for the 
dav the P. was left alongside the S. unlighted 
& unattended. The S. was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision with the 
IP. & she filed & sank, &, as the tide ebbed, 
the S. rested on the submerged hull of the P. 
& both vessels were damaged. Under bye- 
law 14 of the Port of London River Bye-laws, 
a vessel under 150 feet in length ‘‘ when at 
anchor or moored ” by night must exhibit. 
a riding light ; but by proviso (a) to the bye- 
law: ‘‘ Where masted vessels are lving made 
fast, at’ the moorings in the tiers, only the 
outermost off shore of such vessels in cach 
tier shall be required to exhibit) the riding 
light’; & by proviso (c), “. . . Lighters 
made fast at wharves, piers or jetties or 
alongside vessels thereat, shall not be required 
to exhibit. the riding Hight ’? :—AHeld: (1) it 
was not negligent to leave the P. unattended ; 
but (2) not being a masted vessel nor made 
fast. to a vessel at a wharf, pier or jetty, the 
P. could not) bring herself within either 
proviso (a) or (¢); accordingly there was 
nothing to take her out) of the obligation 
unposed upon her under the main part of 
the hye-law to exhibit a riding light; (3) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the unknown craft, they failed to discharge 
the onus upon them, & there must be jude- 
nent for pltfs.--Time Princess, [1929] P. 
287; 98 L. J. P. 158; 45 T. L. R. 627. 


5617. Add. Annotation :—Consd. The Palembang, 


[1929] P. 246. 


5630a. Meaning of flare.|—The phrase “ flare-up 


light. ’’ in the Sea Regulations, 1910, article 12, 
means a light produced by setting fire to 
something which will burn with an ordinary 
flame & does not include coloured flames. 
The exhibition, therefore, of a green pyro- 
technic light is not authorised by article 12. 
Tie Tovariscu, [1929] P. 298; 98 In J. P. 
161; 141. L. 1.6113; 45 T. L. R. 645. 
Meaning of ‘‘ under 
way.’’|—Under bye-law 28 (e) of the Port of 
London River Bye-laws, 1914-1926. in fog, 
a steam vessel under way about to turn 
& whilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if turn- 
ing with her head to. . . port, by two short 
blasts.’’ Bye-law 6 provides that ‘‘ in these 
bye-laws ... unless there be something in 
the subject or context repugnant, to such 
construction ... the expression ‘ under 
way ’ when used in relation to a vessel means 
when she is not at anchor... & includes a 
vessel dropping up or down the river with 
her anchor on the ground.”? In order to come 
to anchor on account of fog pltfs.’ vessel 
Pakeha, bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (e), hard-a-starboarded her helm, & 





5748a. 


6064a. 


Cases 5608b—6064a. EINGLISH AND EMPIRE DIGEST SUPPLEMENT. 


put her engines full speed astern. When she 
had swung two or three points the anchor 
was let go with thirty fathoms of chain & 
was reported to be holding. Her navigation 
lights were then switched off, the anchor 
lights switched on & the bell commenced to be 
rung for fog. The engines had then to be 
worked half ahead & full speed ahead for 
about a minute & a half to avoid a small 
vessel at) anchor, & were then put full .speed 
astern for about a minute & then stopped. 
About ten minutes after the anchor had been 
let go, & when the Pakeha had nearly swung 
head to tide, she was run into by defts.’ 
steamship. Defts. alleged (efler alia) that 
the Pukeha was a vessel under way & turning 
in the river, & required, therefore, to continue 
sounding the signal of four short. blasts 
followed by two:—Held: following the 
criterion laid down in The sk, The Gitana, 
No. 5521, as the J’akeha was holden by 
under the control”? of her anchor during all 
the time in question, she was not ‘* under 
way,” & was right in ringing her bell, the 
appropriate signal for a vessel at anchor in 
a fog.--'THE PALEMBANG, [1929] P. 2463 98 
J. J. P. 129; 141 L. T. 399; 45 T. L. RR. 
A95. 


5657. Add. Annotation :—-Distd. The Palembang, 


[1929] P. 246. 


5660. Add. Annotation : -- Generally, Refd. Canton 


Owners 2. Rhesus Owners, [1928] W. N. 214. 
.|\—Held : to comply with the direction 
to ‘f stop” & then ‘‘ navigate with caution ” 
a vessel should run her way off & bring 
herself as nearly as possible to a standstill ; 
& a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dead 
slow by stopping her engines & then putting 
them slow ahead, & s0 - continued 
alternately stopping & going slow ahead, 
was not complying with art. 16.—-THE 
Union, [1928] P. 175; 97 L. J. P. 126; 139 
L. T. 4483; 17 Asp. M. I. C. 483. 





5757. Add. Annotation :—Generally, Refd. ‘The 


Young Sid, [1929] P. 190. 


5818. Add. Annotation :-—Mentd. Re Transferred 


Civil Servants (Ireland) Compensation, [1929] 
A. GC. 248, 


| 5925. Add. Annotations :—Refd. The Tovarisch, 


{1929] P. 293. Mentd. Canton Owners v. 
Rhesus Owners, [1928] W. N. 214; The 
Young Sid, [1929] P. 190. 


| 5977. Add. Annotation :-—Refd. The Vectis, [1929] 
P. 204. 


6050a. Navigable channel divided into two fair- 


ways.|—TuE ZILLAH, No. 6064a, post. 

.|~-A collision occurred between pltfs.’ 
& defts.’ steamships in a part of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleships’ 
mooring buoys, thus forming a northern & 
a southern channel. The two vessels were 
navigating, pltfs.’ steamship up & defts.’ 
steamship down, the northern channel, & 
the collision was found by the ct. to have 
taken place on the south side of the said 
channel. By virtue of their powers under 





PART XII. SECT. 8, SUB-SECT. 5—C. (f) i. 
sf. Bare steerage way.)—-HKWASTERN S.S. Co., Lrp. v. CANADA ATLANTIO TRANSIT Co., [1928] Exch. C. R. 129.—CAN. 
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5961 i. Vessel entering or leaving dock.J—Tinrrer v. CANADIAN S.S. LINES, LTn., [1928] Exch. C. 2. 165.—CAN. 


Dockyard Ports Regulation Act, 1865 (c. 125), 
the Lords Comrs. of the Admuralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10, 1903, it was provided that a fair- 
way would be kept through the inner man-of- 
war anchorage, & in 1909 the Cork Harbour 
Comrs., “in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820- 
1903,” issued with the approval of the Board 
of Trade & the consent of the Admiralty. 
required by sect. 60 of the Cork Harbour Act. 
1903, bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41: 
“Any regulations for preventing collisions 
at sea for the time being in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deemed to apply to the port. & shall 
be construed as if the following bye-laws. 
Nos. 42 to 52 (inclusive). were added theret: 

& the entire fairway shall be deemed to be 
a narrow channel.”’ 
foregoing bye-laws, where they refer to any 
part of the man-of-war anchorages or any 
other part of the dockvard port. shall apply 
to any merchant ships that may he 
temporarily using such parts of the port.’ 
The interpretation clause prefixed to the said 
bye-laws defined ‘‘ fanway”’ as ‘‘ the space 
within the port for the time being reserved 
as a highway for vessels in motion.’” In 
1916 the Harbour Comrs. issucd a ‘S Descrip- 
tion of Fairway,’’ para. 6 of which was as 
follows: ‘“ From the castern limit of the 
inner man-of-war anchorage to the White 
Point Buoy there are two fairways -the 
northern fairway & the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary line from 20 fathoms 
south of Copper Point Buoy to the western 
end of Queenstown Deep-water Quay, & 
thence towards White Point Hfouse until 
Rushbrooke Church bears N.W. by W.iW.., 
& thence to White Point) Buoy showing 

fixed white light, & on the south by the hne 
of Admity. battleships’ mooring buoys. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships’ 
mooring buoys, & on the south by the line 
of Admlity. torpedo-boat & other moonmng 
buoys along the north of Spit Bank & Haul- 
bowline ” :--Held : subject. to the general 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 
power to reserve space within the port as a 
highway for vessels in motion. & that the 
effect of the bye-laws, as explained by the 
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| 6256. Add. 
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reservation contained in the ‘‘ Description 
of Fairway,” was to constitute in the inner 
man-of-war anchorage two separate fairways, 
divided by the line of mooring buoys, in either 
of which vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
& pitts.’ vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in compliance 
with art. 25.—Tut ZILLaAn, 11929] P. 266; 
O8 LL. J.P. 124: 141). T2174; 45 T.1. RR. 
410. 

6080. Add. Annotation : 
prg29] PL 190. 

6104a. Right to give signal --Vessel without steer- 


Mentd. The Young Sid. 


age way.| — (LAN LINE STEAMERS, LT. 
(OWNERS OF THE “° CLAN STUART”) v. 


Usksipi STEAMSHIP Co., LTD. (OWNERS OF 
TiS USKHAVEN ”'), [1929] S.C. (A. T.) 69, 


WH. 4. 
| ‘ ee Mie Va i 9 
By bye-law 53: Thi ete ae :- Refd. The Vectis, [1929] 


6174. Add. Cuation: -17 Asp. M. [. CG. 289. 


6176. Add. Annotation :—Mentd. Hoff Trading 
(lu & J. Flofl) Co. e De Rougemont (1929), 
34 Com. Cas. 291. 

6195. Add. Annotation : 
P. 201. 

6240a. - --- -—- .| “Baron Virnon” S.S. 9. 
S.S. “ MrracamMa,” [1928] S.C. (Hi. 1.) 2k, 
H. L. 

6241. Add. Annotation :—Consd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 188 1. Tk. 
360, 

6248. Add. Annotation :----Apld. Canadian Pacific 
Rv. v. Kelvin Shipping Co. (1927), 138 J. T. 
360. 

6255. Add. Annotation :—As lo (1) Apld. Canadian 
Jacifie Ky. o. Kelvin Shipping Co. (1927), 
138 1. T. 869. 

Annotation :-- Refd. Canadian Pacific 

Kelvin Shipping Co. (1927), 188 I. T. 


Expld. The Vectis, [1929] 


Ry. t. 

369. 
6267. Add. 

Rv. a. 


Annotation : -Refd. Canadian Pacific 
Kelvin Shipping Co. (1927), 188 1. T. 


6377a. — — —--.|-—Tubt PRINCESS, No. 5608b, 
ante. 

6414. Add. Annotations : - Consd. Service 7. Sun- 
dell (1929), 45 T. LL. hi. 569. Refd. Dew 2. 
United Britush S.S. Clo. (1928), L380 L. TT. G28, 

6417. Add. Annotations: Consd. Dew v. United 
Britash S.S. Co. (1928), [88 T.. T. 6283) Mhe 
Vectis, [1929 | 1 204, Refd. Service Vv. 
Sundell (1929), 45 Ty da. Re 569, 


ditions not covered expressly by said 


. (d Jive. : 
E. (a). i it = ns 7 au aaiiiNG Tho aes nignal dele reooiniscd 
. : ni, ---—.]—U NITED STATES; ee) Uby 6 the Great Lakes Rules, & its moan- 
sj. Negligent navygation ~= What Boarp v. THE Sup Srv ALBANS (1928), lig & effect can only be determined by 
amounts to.|—** WENCHITA "'v. BEECH: «28 S R. N.S. Wo 1293 45 N.S. the circumstances under which it is 


BAY,’’ BERCHBAY S.S. Co. wv. “ Wrin- 
CHITA,” [1928] Exch. ©. R. 178.— CAN. 


sk. Duties of masters.|-—HFleld : when 
two vessels are meeting in a narrow 
channel, carcful watch must be kept 
by the masters of vach vessel] over the 
movement of the other vessel, & they 
must be prompt to signal in case of 
emergency resulting from their 
Manoeuvres. Carelessness or neglect 
to so act, if damage results therefrom, 
is negligence for which each vessel 
offending is Hablke.—HasTeRN STRAM- 
sHir Co. v. “ Axice,”’ J.P, Porter & 
Sons, Lrp. 2». ‘ WARREN,” [1927] 
Exch. C. R, 228.— CAN. 


WwW. W.N. 104.--AUS. 


PART XII. seat A SUB-SECT. 5.— 
- (8). 


6121 ili. In narrow channel 
—Check signal.] --Where a vessel is 
overtaking another in w narrow channel 
such as the Welland Canal & signifies 
her desire to pass by blowing one blast, 
but receives no reply, she is bound to 
wait, & not attempt to go forward 80 
as to affect the overtaken vessel until 
permission is obtaimed. Rule 29 of 
the Rules of the Road for the Great 
Lakes is imperative, & overrides the 
General Rules which 


eee 


deul with con- | negligence 


given & reesived.— SINCKENNES-Mc- 
Nava@vton LINES 0. *S STEEL CHEMIST, ’”’ 
[1928] Exch. C. R. 182.—CAN, 


PART XII. SECT. 5, SUB-SECT. 5.—A. 
6413 xviii. -—,}|—SINCKNNES-Mo- 

NAUGHTON LINn, Lp. v. © BRULEIN * 

S.s., [1928] Mxch. ©. @ 45.--CAN,. 


PART XII. SECT. 5, SUB-SECT. 5.—B. 

qi. -- «Jo Mell: where vessels 
are mecting in narrow channels or 
areas & improper signals by whistle 
are exchanged, rules 22 & 23°) being 
violated by both vessels, liability for 
which causes ua collision 


Cases 6429—6628a. ENGLISH AND Empire Dicest SUPPLEMENT. 


aia Ve aa :—Expld. The Vectis, [1929] 


Page v. Scottish Insce. Corpn. (1929), 98 
L. J. K. B. 308. 


6430. Add. Annotation :—Consd. & Expld. The | 6504. Add. Annotation :—Consd. Dee Conservancy 


Vectis, [1929] P. 204. 


6433a. ——.|—Pltfs., as owners of the barge 
H., brought an action in the Mayor’s & City 
of London Ct. against the owners of the barge 
V. in respect of damage sustained by the H. 
in Milton Creek, River Swale, through coming 
in contact with the V.’s anchor, which was 
admittedly being carried in an improper 
position, with the stock projecting over the 
bows, in breach of one of the Milton Creek 
bye-laws. But for the position of the anchor, 
the use of fenders would have avoided damage 
to cither vessel. The judge held that the 
master of the ff. knew of the position of the 
anchor & took the risk of coming in contact 
with the V. when the rush of the flood tide 
swung the IJ., which was ayvround, athwart 
the creck & into contact with the V. lying 
moored on the opposite bank. We found 
that the master of the H. was negligent in 
not taking measures to avoid coming in con- 
tact with the V., &, on the authority of The 
Monte Rosa, No. 6430, which he thought was 
in conflict with J'he Dunstanborough, No. 
6429, gave judgment for defts. Pltfs. 
appealed :--f/cld : defts. had not established 
either knowledge of the position of the anchor 
or negligence on the part of the master 
of the H., & the appeal succeeded.— Tur 
Vretis, [1929] P. 204; 98 L. J. P. 185; 140 
L. T. 563; 45 T. L. R. 384. 


6437a. -|—A steamer having stopped but. 
not having, as she should have done, reversed 
immediately before a collision, though the 
ct. found as a fact that her not having done 
so did not affect the collision, & having thus 
infringed rule 14 of the Thames Rules :— 
Held: she was nevertheless not. to blame, 
for the Thames Rules do not fall within the 
operation of Merchant) Shipping Act, 1873 
(c. 85), 8s. 17.—THrE HARTON (1884), 9 P. D. 
44; 53 L. J. P. 25; 50 L. T. 370; 5 Asp. 
M. L. C. 213; 32 W. R. 597. 

6441. Add. Annotations :—As to (2) Consd. The 
Vectis, [1929] P. 204. As to (3) Consd. The 
Vectis, [1929] P. 204. 

6451. Add. Annotation :—Consd. The Vectis, [1929] 
P. 204 

6465. Add. Annotation :—-Refd. The Young Sid, 
f1929)] P. 109. 

6499. Add. Annotation :—Consd. Dee Conservancv 
Board v. McConnell, [1928] 2 K. B. 159. 

6501. Add. Annolation :—Refd. Dec Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6508. Add. Annotations : —Mentd. A.-G. v. Glen 
line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309 ; 








must be determined by the weirht of 
evidence after consideration of the 
action of cach vessel, having regard to 
rule 37.— ‘* MANLEY ” S.S. (OWNERS 
oF) v. “ Hecror ” 8.8. (OWNERS OF) 
& THE NORTHERN CONSTRUCTION Co., 


PART XII. bev Ee of) SUB-SECT. 6.— 
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6447 i. Rules of Common Law €& 
Admiralty distunguished.|-—Where the 
negligence of deft. is not the sole 
cause of the damage diffcrent principles 


Board v. McConnell, [1928] 2 K. B. 159. 


6562. Add. Annotations :—Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628 ; Service 
v. Sundell (1929), 45 'T. L. R. 569. 


6591. Add. Annotation :—Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

6594a. .|—‘* HARvEST HoME,” Tre, No. 
5217, ante. 


6624. Add. Annotation :—Consd. Strathfillan S.S. 
Owners v. Ikala S.S. Owners, The Ikala, 
[1929] A. C. 196. 


6627. Add. Annotation :—Apld. A.-G. v. Glen Jine 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 


6628a. Detention due to collision—Owner 
unable to use ship owing to contract during 
period of detention.|—-On Mar. 12, 1927, 
resps.’ steamship suffered damage by a 
collision with applts.’ steamship, for which 
the applts. admitted liability. The damage 
did not render resps.’ vessel unseaworthy, & 
she continued trading without effecting 
repairs. While she was so trading her 
owners by a memorandum of agreement 
dated Dec. 21, 1927, contracted to sell her. 
The agreement set forth that the vessel was 
* due London on Dec. 24, thence H. & A., 
expected ready for delivery between, say, 
Jan. 10 & Jan. 31, & to be delivered to buyer 
at Antwerp or a U.K. port at seller’s option, 
but not later than Feb. 25, 1928, subject to 
buyer’s approval afloat & to bottom examina- 
tion in dry dock, as specified in Clauses 4 & 5 
of this contract... 4. The buyer shall 
commence the inspection of the stcamer 
afloat within twenty-four hours of receiving 
notice of steamer’s readiness for inspection, 
& if on superficial inspection the buyer is 
satisfied with the gencral condition of the 
steamer, seller shall at his own risk & expense 
open up the engines, boilers & tanks for 
the inspection of the steamer afloat by the 
buyer. .. . The buyer shall declare accept- 
ance or refusal of the steamer in writing within 
twenty-four hours after completion of such 
inspection afloat... 5. For examination 
of bottom &/or other water parts &/or tailend 
shaft, seller agrees to put the vessel into dry 
dock... .”’ The steamship arrived at Ant- 
werp on Jan. 10, 1928, & her owners gave 
notice to the buyer of her readiness. On 
Jan. 16 they proceeded to open up the vessel’s 
‘engines, boilers & tanks for inspection, & 
while the vessel was in that condition & 
therefore unable to trade, they took the 
opportunity to effect the repair of the col- 
lision damage, which was of such a nature 














for assessing Hability are applicable tow of the S., as a result of a collision 
at common law from those to be 

applied in Admiralty, for at common 
law the suit will fail, 
Admiralty where the damage is caused 
by the combined default. of two or 
more vessels, the liability is to be 
apportioned.— RaBENFF13,” 
(1929), I. L. R. 56 Cale. 763.— IND. 


PART XII. SECT. 6, SUB-SECT. 4. 


sl. Effect of Maritime Conventions 
Act, 1914, 8. 9.]—The present action 
is one in rem against the tug S. for 
damages to pltf.’s canal boat, when in 


between the said canal boat, a dumb 
tow, & the wall of the inner basin of 
the harbour of Quebec, which col- 
lision was alleged to be due to the 
negligent navigating of the S. :—Held : 
soct. 9 was not limited in its applica- 
tion solely to actions for damages due 
to collision between vessels, & the 
present action not baving been com- 
menced within two years from the date 
when the damnges or loss or injury 
was caused should be dismissed.— 
‘*Spriy ’’? v. Sir. CLAIR, [1928] Exch. 
C. R. 56.—CAN. 


whereas in 


THE 


that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, & were completed on Jan. 24. 
Subsequently the vessel was put into dry 
dock for bottom examination. On the 
reference to assess the damage caused by the 
collision resps. claimed (inter alia) loss & 
expenses in respect of four days’ detention 
while their ship was undergoiny repairs :— 
Held: inasmuch as resp. shipowners had 
entered into contractual obligations which 
prevented them from trading with the vessel 
& carning profits during the tame when the 
repair of the collision damage was being 
exccuted, they had not suffered any loss by 
the detention of their vessel in consequence 
of the collision, & were therefore not entitled 
to recover from, the wrongdoer.—-Trm York, 
[1929] P. 178; 98 J. J.P. i473; 141 1. 7. 
215, C. A. 


6656. Add. Annotation :- Consd. The York, [1929] 
P. 178. 


6659. Add. Annolation : -Refd. Canadian Pacific 
Itv. v. Kelvin Shipping Co. (1927), 138 L. T. 
369, 


6663. Add. Annotation :—Refd. The Ihala, [1928] 
P. 86. 


Part XIV 


6794. Add. Annotation :—As lo (2) Consd. Dec Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
159. 

6796. Add. Arnotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
6797. Add. Annotation: Apld. Dee Conservancy 
Board v. McConnell], [1928] 2 K. B. 159. 


6807. Add. Annotalions :— 1s to (1) Consd. Ice 
Conservancy Board 7+. MeConnell, {1925 ] 
2K. 8B. 159; G. W. Ry. 0. S.S. Mostyn, | L928] 
A. C. 57. 

6809a. ——-— —— .|--A ketch belonging to 
defts. sank, owing to their negligence, in a 
river, of which first pltfs. were the con- 
servators, & thereby obstructed the naviga- 
tion of the river & second pltfs.’ wharf & 
the approaches thereto. Immediately after 





— 
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6671. Add. Annotation : --Apld. The York, [1929] 
RP. 178. 

a Annotation :-—Apld. The York, [1929] 
>, 17s. 

6677. Add. Citations : ---affd. sub nom. Srraru- 
FILLAN S.S. OWNERS vv. TIKALA S.S. OWNERS, 
Tre Inana, [P929] A.C, 196; 98 L. J. BP. 
49; 140 1. TT. 1775 17 Asp. M. I. ©. 555, 


Tl. J. 
a Annotation -—Consd. The York, [1929] 
» 17s, 


6678. fed. .frnolation -:- 
[LuZzg] P. 190. 

6706. -tdd. Annotation: -Apld. \.-G. ¢. Glen Line 
& laiverpool A London War Risks Tusce. 
Assocn. (1929), Of Com. Cas. 309. 

6708. cldd. Aanofution : —Apld. A.-G. v. Glen Line 
& Laverpool & London War Risks Insce. 
Assoen. (1929), OF Com. Cas. 309. 

6736a. Allowance to charterer under cesser clause. | 

Wine Mssex tnvoy, No. 210ta, ante, 

6742. Add. Annotation :-- -Refd. The Point. Breeze, 
[luzs] PP. 134. 

6758. Add. Annotation: - Refd. Knyclkhe vu. 
miann, [1928] A. CL. 485. 


Retd. The Young Sid, 


Mus- 


—Wreck. 


the sinking of the hLeteh, & before any 
expenses were meurred in’ removing her, 
defts. abandoned her. Pitfs. yountly meurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. :-—Held: 
(1) the heteh having sunk through the 
nevligence of defts., thes beecatne lable at 
common law for the damage caused by the 
obstruction to the navigation of the river dj 
the blockne of the approach to the wharf, 
& they could not eseape Lability for that 


damage by abandoning the wreck; (2) the 
damages recoverable were the reasonable 
cost of removing the obstruction. -— Dir 


CONSERVANCY Boakp v. MCCONNELL, [1928] 
2K. B. 159; 97 LL. J. IS. B. 4873 188 LT. 
656; 92. 5. P. 54; 26 L. G. R. 2045 17 Asp. 
M. fa CO. 488, (. A. 


Part XV.—Salvage. 


7056. Add. Annolation :—As to (2) Refd. Akt. Ocean v. Hurding, [1928] 2 K. B. 37). 


Part XVI.- -Pilotage. 


8002. Add. Cilation :—17 Asp. M. L. C. 338. 


8030. Add. Annotation: - Distd. Humber  Con- 


servancy Board v. Mederated Coal & Shipping 
Go., [1928] 1 fs. B. 492. 


Part XVII.—Shipping Casualties. 


8057. Add. Annotation :—Refd. The Royal Star (1927), 97 L. J. P. 49. 


t 


PART XIII. SECT. 2. 


h i. ----- Bridge.]-—A.-G. YOR BRrrrish CoLUMBIA v. ** PACIFIC Foam,” [1928] 2 D. i. R. 877; [1928] L W. W. TR. 985. —CAN, 


J.S. 
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Cases 8083-—-8629a. KNGLISH AND Empire Diarest SUPPLEMENT. 


Part XVIII.—Limitation of Liability of Owners and Others. 


8083. Add. Citation :—17 Asp. M. 1. ©. 270. 


Add. Annotations :—- Consd. The Ruapehu 
(No. 2), [1929] P. 305. Refd. Gosse Millard 
v. Canadian Government Merchant Marine, 
he cs Can Oo. v. Same, [1927] 2 K. B. 


8104a. Dock owner with controlling interest in 
second dock --Whether second dock included 
in ‘‘the area ’’ for purpose of calculating 
Hability.|-—Plitfs., a limited co., owned docks 
at B.,in one of which defts.’ vessel R. received 
damage. The #. was the largest vessel 
Which had been in those docks within the 
statutory period, but pltfs, also had a con- 
trolling interest in docks at F. owned by 
another limited co. in which a larger vessel 
than the @. had been docked :---Held: even 
assuming pltfs. exereised any power over 
the I. docks -within 1900 Act, s. 2 (1), those 


docks were not within ‘‘the area’’ con- 

| templated by the sect., namety, the area 

| containing within it the particular dock in 
which the damage was caused; & pltfs. 
were entitled to a limitation decree based 
on the tonnage of the R.—THE RUAPEHU, 
No. 2, [1929] P. 305; 98 L. J. P. 1673; 45 
T. L. R. 657. 


8121a. Whether Merchant Shipping Act, 1906 
(c. 48), s. 69, retrospective.|—Above sect., 
with reference to the calculation of the 
tonnage of a steamship for the purposes of 
limitation of liability, is not retrospective 
so as to apply to a collision occurring before 
the Act came into opcration, though the 
limitation of liability action was commenced 
after the Act came into operation.—THE 
LANGDALE (1907), 76 L. J. P. 164; 23 T.L. R. 
O83. : 


———~ 


Part XIX. - Liens on Ship, Freight and Cargo. 


8200. Add. Annotation : 
[1928] P. 135. 
$213. Add. Annotation: Mentd. Mngelkhe +. Mus- | K. B. 470. 
mann, [1928] A. CO. 138. . 
: . AM fon :—Mentd. /tc Stanton F. & 
8215. Add. Annotation :-—Consd. Dee Conservancy =n 1 tid, 1929) 1 Ch. 180 ci 
Board v. MeConnell, [1928] 2 K. B. 159. iia 
8216, Add. Aunolation: Refd. GW. Ry. v. 
S.S. Mostyn, [1928] A.C. 57. 


8288. Add. Annotation :—Mentd. Foster v. Driscoll, 


--Mentd. The Point Breeze, : 
Lindsay v. Attficld, Lindsay v. Driscoll, [1929] 


8384. 4dd. Annotation :—Mentd. The Point Kreeze, 
[1928] P. 135. 


Part XX]. -Harbours, Docks and Piers. 


8534. Add. Cudation: - 26 L.G. BR. 1. 
$546. Add. Annotation: Refd. 
Avgherino, [1928] A. C. 200. 
8564a. Exemption—Abolition of.]— Weld: the ex- 
emption claimed having been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the exemption to have 
been proved, it was abolished by Shipping 
Dues Exemption Act, 1867 (c. 15).--NEw- 
VORT CORPN. v. ISLE OF WIGHT FARMER’ 
TRADING Society, Lrp. (1928), 92 J. P. 109. 
8575. Add. Annotation :—Mentd. Dennerley v. 
Prestwich U. J). C. (1929). 141 L. T. 602. 
8629a. ——-- No duty to disclose condition 
of berth. |-—DPiItfs.’ steamship was damaged by 
lying in an uneven berth at a wharf owned by 


defts., a railway co. Defts.’ harbour master 
at the wharf acted as ship’s agent for pltfs. 
for the limited purposes of reporting the ship 
at the Custom House, paying the pilot, & 
providing the master with funds to pay the 
labourers discharging the cargo. © Before 
pitfs. arranged to send the vessel to the 
wharf the harbour master had in writing 
informed them that the berths were ‘“ per- 
* fectly safe for steamers to he aground.’’ 
Defts. alleyved that the vessel came to the 
wharf subject to printed conditions, known 
to the harbour master, whereby the railway 
co. did not represent, warrant or guarantee 
that the berths alongside the wharf were 
safe or suitable for the accommodation of 
vessels, & all vessels brought alongside 
remained at the sole risk of their owners & 


Bushy " 





PART XVIII. SECT. 5, SUB-SECT. 4. 


sn. Onus of proof.j)—Held : the onus 
was on petitioners of showing that the 
damage did not arise on distinet 
occasions 3 they miust therefore 
estublish that the second = collision 








me 
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doer not disentitle him from enfoicing ,; General in Council, who in railway & 
& maritime lien on the other ship. | harbour matters sued in the name of 
Such a lien is in general, & in such a | the S. Afmcan Rys. & Harbours as 
case as this is unassignable.—Durr v. | directed by sect. 65 of Act 22 of 1916, 
THE “ ProaRress,” [1928] Exch. C. R. | & who owned the wharfside site, a 
147.--CAN, contention that pltf. was not the 


was caused by the same mistake as 
caused the first.-—-Tne * LUCULLITE “* 
v. THR “ R. Mackay,” |1929) 8. Cc. 
(Ct. of Sess.) 401. --SCOT. 


PART XIX. SECT. 1, SUB-SECT. 1. 


so. Whether assignable.|-— Held : in 
ati action for damages by collision, 
the sale of one of the ships by the owner 


PART XXI. SECT. 1. 


sp. Lease of wharf—Ejeciment.\— 
Where a wharfside site in the B. 
Harbour, E. London, had been leased 
to applt. by the Union of S. Africa, 
who was the owner of the site, & an 
uction for ejectment had been brought 
by the 8. African Rys. & Harbours :— 
Held: as pltf. was the Governor- 
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owner of the site could not be _sus- 
tained.— WINTER v. S. AFRICAN Rys. 
. amas [1929] App. D. 100.-- 


PART XXI. SECT. 7. 


sr. Laubility of caretaker of buoys— 
Damage to indwidual.|}—HaRkKINs v. 
BARON (1895), 33 N. B. R. 93.— 


on the terms that the co. should “in no 
event whatever be liable for any damage 
. . . however caused to or suffered by any 
such vessel.” The harbour master did not 
in fact know that the berth was defective :— 
Held: (1) evenif the harbour master ought to 
have known of the defective condition of the 
berth, which was doubtful, 1t was not. his 
duty to impart to pltfs. information, acquired 
a8 harbour master, which would be against 
the interests of defts. & of the harbour master 
to disclose ; (2) the notice did not torm part of 
the contract between pltfs. & defts., & afforded 
defts. no defence: & accordingly pltfs. were 
entitled to judgment.—Tur LLAYLE. {1929] 
P.275; 144 1.7. 429; 45 To. RR. 560. 

8643. Add. Annolations :—tienerally, Refd. Dee 
Conservancy Board v. McConnell, [1928] 2 
K. 3. 159. Mentd. Tolley ve. Fry J. 8S. & 
Sons (1929), 46 T. J. Re 108. 

8645. Add. Cilatwins :--92 J. PL. 18: 
179; 72 Sol. Jo. 16; 26 1. G. R. 
Asp. M. L. C. 367. 

Add. Annotation : - Consd. Lee Conservancy 
Board v. McConnell, [1928] 2 K. Be 159. 
8661. Add. Cilations: affd. (1927), 188 J. T. 

382; 26 J. G. Re 13) aub nom. Boston 
CORPN. v. WITHAM OurTFALL Boarp, 92 
weds Ly He Ta 
8665. Add. Anvnolafion: Consd. Dee Conservancy 
Board ©. McConnell, [1928] 2 K. 1B. 159. 
8688a. —.| THe HAYLE, No. 4629a, ante. 


8700. Add. Annotation :~ Refd. Oliver v. 
& Co., [1929] A. OC. 584, 
8711a. — -- -|--- Tuk Havin, No. $620a, ante. 


OV. lL. R. 
O15; 17 
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8715. Add. Citations :—1388 L. 'T. 286; 17 Asp. 


M. L. C. 347; 83 Com. Cas. 79. 

Add. Annotations :—As to (1) Folld. Wickett 
v. Port. of London Authority (1928), L388 L. TL. 
66S. Refd. The Flayle, [1929] P. 275. 


8715a. — — -—-—.]—-PItf., a lighterman, was in 


charge of a barge, which was being taken from 
a dock through a lock. The dock & lock 
were both the property of defts. While 
pitt. was navipating the barge under the orders 
& directions of defts., a rope attached to the 
barge broke & struck pltf., causing him 
personal injuries. PItf. had no option to 
refuse to take the repe on board. Defts. 
rehed on the terms of a notice. exhibited on 
the prerhead of the lock, to the effect: that 
Hivhtermen availing themselves of the 
facihties & assistance of defts.’ servants 
must do so at their own risk, & upon the 
understanding that no liability whatsoever 
should attach to defts. or their servants for 
anv injury from whatever cause arising to or 
hy the eraft. or to or by any person on board 
thereof :—Held: the words of the above 
notice were prond facie adequate to exempt 
defts. from hability for the neghgence of 
their servants, & the fact that pltf. was 
compelled to regulate the barge according to 
the directions of the dockmaster was in no 
way inconsistent with the fect. Ghat he was in 
the cureumstances “ availing himself of the 
facilities & assistance ” of defts., & did not 
deprive defts. of the exemption aflorded by 








the notice.—WickErr ve PORT of LONDON 
Autiorniry, {1929] L K. OB. 2163; 98 LL. J. 


KK, B. 2225; 188 L. T. 668. 


Part XXII1.—-Pleasure Yachts. 


8732a. Survey by Lloyd’s Register-—-Liability of 
individual surveyor—Negligence., —PItf., who 
was the owner of a vacht, requested the 
society known as Lloyd’s Register to make a 
special survey of the yacht for classification. 
The society stipulated for freedom from ha- 
bility, & the survey was conducted by two of 
the society’s surveyors. Deft., who was one of 
these two surveyors, was responsible for the 
mainmast. The svociety certified that the 
yacht had been reported to be in a good & 
efficient state & that she had been classed as 





Part XXV.---Requisition 


8733. Add. Annotation :—-As to (2) Distd. Ensign 
Shipping Co. v. 1. R. Comrs. (1928), 139 L. T. 
111. 


8749. Add. Annotation :-— Consd. Clan Line 
Steamers 7. Board of Trade, [1928| 2 K. B. 


557. 


Pe etnatinemmeanamnarnadaeel 


PART XXV. SECT. 2. 


h i. Value al time of requisition.] 
—The S. was requisitioned by the 
Canadian Government in 1918. In 
1924 tho claimant was notifled of the 
release of the vessel At that time 








thereof :—/leld . 


ee 


8750. Add. 


Al. In fitting out the yacht for sea pltf. 
found that the matnmast was rotten in places 
& wholly antit for use, & he claimed damages 
from deft. for negligence & breach of duty :— 
Held: there was no privity of contract 
between pltf. & deft., & that mdependently 
of contract deft. owed to pltf. no duty of 
care or skill with regard to the survey, & 
therefore the action failed.—HUMPHERY v. 
Bowers (1929), 45 T. I. Re. 2973 73 Sol. Jo. 
191; 34 Com. Cas. 189. 


of Ship by Government. 


Annotations :-—Consd. Clan — Line 
Steamers uv. Board of Trade (1928), 140 J.T. 
333; The Clan Matheson, [L29) Cl. A. 
514. Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. 





| 8751. Add. Annotations :--Consd. (ain S.S. Co. 


she was lying partly submerged, at 
Kingston, a derelict hulk of no value, 
& claimant refused to take delivery 
on the 
question of hire disappeared, & that 
the controversy resuined itself unto a 
question of compensation for the value 


THA9 








ee eee eee eee ae 


of the vessel s0 appropriated, as at the 
dute of the requisition thereof, & not 
for the profits that could have been 
made out of the vessel during the 
period of requuisition.—MAcnay v. R., 
[1928] Exch. C. RK. 149.—- CAN. 


facts, the 


Cases 8751—8760. 


v. Board of Trade, [1928] 2 K. B. 534. Refd. 
Clan Line Steamers 7. Board of Trade, 
The Clan Matheson, [1929] A. C. 514. 

8753. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of ‘Trade, The Clan 
Matheson, [1929] A. C. 514; Lain S.S. Co. 
v. Board of Trade, [1928] 2 K. B. 534. 

8754. Add. Annotation :—Refd. Clan Line Steamers 
v. Board of Trade (1928), 97 L. J. K. B. 735. 

8755. Add. Arnnotutions :~ As fo (1) Consd. Clan 
Line Steamers v. Board of Trade, [1928] 
2K. BRB. 557. Refd. Hain S.S. Co. v. Board 
of Trade, [1928] 2 K. B. 534. <As to 
(2) Apld. Board of Trade v. Hain S.S. Co., 
[1929 | A. C. 634. Consd. Clan Line Steamers 
?. Board of Trade, The Clan Matheson, [1929] 
A. CG. 514. 


8755a. ——-- - ——— ----—.|—-The (CC. M. was re- 
quisitioned on behalf of the Crown in 1917 
by a charterparty, which provided that the 
Crown should not be liable for marine risks, 
but) should be liable for ‘ all consequenccs 
of hostilities or warlike operations.” Whilst 
so requisitioned, the C. M. sailed from New 
York in convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 
port, with a cargo, 84 per cent. of which 
in weight was for the civil commissariat, & 
16 per cent. in weight. was for war purposes. 
She was the third ship in the second column 
from the port hand in the convoy, another 
vessel, the W’. F., which admittedly was at 
all material times engaged upon & carrying 


ENGLISH AND EMprre Dicrest SUPPLEMENT. 


out a warlike operation, being in the corre- 
sponding position on the port. column. 
While the convoy was proceeding at night 
without lights the stcering-gear of the C. M. 
suddenly broke down, she sheered seven points 
off her course & came across the bows of the 
W. I’., by which she was struck & sunk. 
There was no negligence on the part of those 
on board the C. M.:--Held: (1) the 
arbitrator was entitled to find that the 
M. was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material; (2) the loss of 
the C. M. was not the consequence of a war- 
like operation, inastnuch as the dominant & 
direct cause of the loss was the break-down 
of her steering-gear & her shecring off her 
course.—CLAN LINE STEAMERS, LTp.  v. 
BoARD OF TRADE, Tit CLAN MATHESON, 
[1929] A. C. 514; 98 L. J. K. B. 4083; 141 
L. T. 275; 45 T. L. R. 408, H. L. 
Add. Annotation :—As to (25 Distd. Board of 
Trade v. Hain S.S. Co., [1929] A. C. 534. 


8760. Add. Citations :--—-[1928] 2 K. B. 534; 139 
I. T. 566; 384 Com. Cas. 13; 17 Asp. 
M. J.C. 520,C. A.3; affd. sub nom, BoAnp OF 
TRADE «@. HaIn S.S. Co., [1929] A. C. 534; 
98 I. J. K. B. 625; 141 L. T. 435; 45 
T. L. R. 550, UL. L. 
Add. Annotation :—As to (2) Apld. Clan J.ine 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 





Vol. XLII. 


SMALL HOLDINGS, SMALL DWELLINGS AND 





PART I. SECT. 5. 

sa. Agreement to quit before expiry of 
lease—Subsequent demand for renewal— 
Small Landholders (Scotland) Act, 1911, 
s. 32,|—-A statutory small tenunt, under 
a lease terminating at Whit Sunday, 
1929, entered into an agreement with 
his landlord to quit the holding at 


ALLOTMENTS. 





Martinmas 1926, the landlord under- 
tahing to buy the straw produced at 
the threshing of that yeur’s crop, & 
to pay certain compensations. On the 
fuith of the agreement the landlord 
advertised the farm for sale with entry 
at Martinmas 1926, & the farm wus 
sold. The tenant, who knew of these 
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proceedings, refused to remove when 
the term arrived, & some days later 
took up the position that he was 
entitled to a renewal of hos lease under 
above sect, (4) °—Weld: ahove rect. 
did not apply to the encumetaneces of 
the care — CUEVNE PD PALERSON, [1929 ] 
S.C. (Ct. of Sess.) £19 - SCOT. 


Cases 6---1207. 


SOLICITORS. 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


Part Il—Admission and Registration. 


6. Add. Annotation : 





. A.-G. for Canada (1929), 46 T. L. R. 4. 


Part IV.—Solicitor and Client. 


813. Add. Citation :—affd. (1929), 45 T. L. R. | 904a. 
264, O. A, Sol. Jo. 337. 








o|—Luck v, MEYLER (1928), 72 


Part Vl.—Remuneration of Solicitors-——Costs. 


1207. Add. Annotation :-—As to (1) Consd. Re Debtor, [1929] 2 


PART IV. SECT. 1, SUB-SECT. 3. 


ti, --— ——- ——.}- Where a solr. 
has undertaken legal business without 
& written retainer, & ufterwards has 
@ dispute with the client as to the 
autbority conferred thereby, & there 
is nothing but assertion against 
assertion, the ct. must uccept the 
client’s denial as against the afhrma- 
tion of the soln-- ECCLER v1. RUSSELL, 
(1928) 3 W. W. R. 765.— CAN. 


PART IV. SECT. 1, SUB-SECT. 7.—F. 


sa. Joint relarner-- Denial of lability 
—* Reasonably necessary servces.’?|}-- 
NORTHERN LIFF AAS’CE Co. OF CANADA 
ve McMasTre|er, J1928) 3 D. L. R. 4973 
{19VB8) S.C. RR. 512, affg. S.C. sub nom. 
Re SouLicitors, 33 O. W. N.175.-- CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (c). 


t i. Laability of solicitor.}-- 
MORAN 0, SCIERMERIIORN (1858), 2 
P. It. 261.— CAN, 


PART IV. a iF SUB-SECT. 2.— 





sc. Submission to judgment.J—Dousve 
v. MARSTON Corrpn,., [1928] 1 D. L. R. 
225; [1927) S. C. lt. 526.—CAN. 


PART IV. SECT. 8, SUB-SECT. 3.—B. 


r i. -J—The sume considerations 
which apply to a purchase by a solr. 
from his cHent apply also to a ale by 
asolr. to his cHont; & the obligations 
of a clerk in the service of a solr., to 
whom the solr, has delegated a matter, 
or to whom the eolr.’s client goes direct, 
are no less in the matter upon which 
the clerk procceds than are the obliga- 
tions of the solr. himself. In such 
clreumstances the solr.'s clerk will 
stand in a fiduciary relation to the 
client, although there be no privity of 
contract. between himpelf & such cHent : 





& before selling his own plopen> to the 
client he will be bound to make full 
disclosure to such client of his interest 
in such property.- BLAIR v. MARTIN, 
11929) N. Z L. R. 225.—N.Z. 


PART VI. SECT. 5, SUB-SECT. 1.—B. 


se. Arhitrators—DPublic Works Act, 
R.S.R.C. 1924, 8. 24.}--Under Public 
Works Act, R. S. 2B. C. 1924, c. 211, 
8. 24, the arbitrators -only are vested 
with authority to grant or withhold 
witness fees in the case of any par- 


ticular witness, at) any rate to the 
extent of deciding whether such fees 
showd he ineluded in the bill of costs 
for taxation or pot, & what amount. of 
preparation was reasonably necessary 
—RKe GALT Bros. & BURNABY ARBITRA- 
TION, [1928) 1. W. W. Th. 798; 39 
B.C. R. 470. -CAN. 


PART VI. eel me SUB-SECT. 1.— 


sf. Whether solieitor entitled— On 
withdrawal of general retaincr.|- A 
Rolr, was retained by C. to conduct 
proceedings in an action aguinst. 8. 
The retaine: was not disputed. The 
50lr. conducted the action until the 
yudgement of the trial judge was given 
C. decided to appeal & commenced 
proceedings for an appeal. From that 
time he took over from the solr” the 
conduct of & control of the proceedings 
& of the appeal, & thereafter the solr. 
merely performed such services os C,. 
from time to time required of him. 
The solr. then delivered bis bill of costs, 
& in due time obtained on pracipe 
an order for its taxation pursuant to 
Solicitors Act, 8. 33 (c):—Held: C., 
by taking over the conduct & control 
of the proceedings put an end to the 
general retainer, as he had a right to 
do, & the solr. was thereupon entitled 
to claim payment. of his costs, &, in 
the absence of “ special elreumstances,” 
to have a pracipe order for taxation of 
his bill—Re Savianac, [19Z8] 4 
D. Ll. R, 433; 62 0. L. R. 589.—CAN, 


PART VI. ick ‘| eee 10.— 
. (a). 
sh. To ascertain ‘‘costs in the 
cause.”"J—-MCLEAN v. RATEKIN, [1928] 
3 W. W. XR. 592.— CAN. 


PART VI. SECT. 5, SUB-SECT. 11.—B. 
co i. —— ——- Jurisdiction of court to 

extend.|—-Re GENT ONE, Kz p. PRatr 

(1927), 27S. R. N.S. W. 48.—AUS. 


PART VI. SECT. 5, SUB-SECT, 11.— 
D. (a). 

2371 v. —— ——.J]— A taxing 
officer’s ruling as to whether any 
particular item showd be allowed or 
excluded ought rarely to be interfered 
with on appeal, if it appears be under- 
stood the governing principle.—CaNa- 
DIAN EDUCATIONAL FiLmMs, Lip. & 
GOODART PICTURES INCORPORATED v. 
Horan & NICHOLS THRATRES, LTD. 
(1928), 39 B. C. R. 424.—CAN. 


roe 146. 


ne tenes, 


2371 vi. —---- -—-~ .J]— Norn v. 
BRoOMILEY, Aa L. R. 605; 11928} 
1W.W.R. 899; 39 B.C. R. 518.— CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 


sl. Solicator io executor—-“* General 
counsel fee.’’| —The practice which has 
beon followed in Saskatchewan of 
ullowing the solr. for an exor a 
* poeneral counsel fee ’ in uddition to 
the amount of his specific charges is 
Without legal justification, -Re ROEMER 
LKearath., fee MotTr & RorweER, [1928] 
3)N.1. RN. 860: [1928] 2 W. W. RR. 566. 
—CAN. 


PART VII. eel 1, SUB-SECT. 4.— 
. (Cc). 


sm. /nvestyjation of title—Of assignee 
of equity of redemption —On extension of 
mortygage—-W hether covered. by scale fee.) 
-- Jt is a question whether a ‘ts are so 
sufficiently connected with the ecx- 
tension of the mtge. as to be comprised 
Within the seale fee for effecting such 
eatension. The investigation of the 
title of the assignee of an equity of 
redemption ig pot so connected, & the 
costs of such investigation are not 
covered by the scale fee.-- Re Russ 
(1927), 285. R. N.S. W. 7.---AUS. 


PART VII. SECT. 2, SUB-SECT. 1.— 

60. Altendunces before registrar to 
settle judyment.}—-MatkR wv. DUNCAN 
LUMBER Co., Lrp. (No. 2), {1928] 1 
W.W.R. 431: 39 3. C. BR. 399.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 5.—-B. 


3192 iii. —---.]}—Deft. was given 
costs against the three pltfs. One of 
pitfs. had recovered a judgment against 
deft. for a much larger sum in a 
previous action to which the other two 
pitfs. were not parties, & cluimed the 
right to set-off deft.’s costs against 
that judgment. Deft. argued that the 
eet-o1ff wonld defeat the lien of his solr. 
The ct. allowed the set-off, & an appeal 
from the order was dismissed.— INLAY 
HARDWOOD FLooR Co., LTp. wv. 
DIERSSEN, [1928] 2 D. L. R. 560; 
11928) 1 W. W. R. 897; 39 B.C. R. 
514.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 6. 


sq. l’rotection of lien by declaratory 
judgment— Jurisdiction of court.}—Cas- 
BIDY v. SUVART, [1928] 3 D. L. R. 879; 
62 O. L. R. 37 1.—-CAN, 


Vol. XLII.—Solicitors. Cases 345la—4437a. 


Part IX.—Solicitor’s Remedies for Costs. 


8451a, ——.]—HORNER r. Crew (1928), 72 Sol. Jo. 103. 


a ieee 


Part Xl.—Solicitors and Third Persons. 





4177a. J—In trespass by A. against B. for | 
false imprisonment, B. pleaded that J. 
recovered a judgment against A. in the 
sheriffs’ ct., London, that A. was summoned, , 
& appeared before the judge of that ct.. who | 
ordered the sum recovered to be paid by | 
instalments, that the first instalment. was | 
demanded & not paid; that the judge duly, 
by warrant under his hand & seal according 
to 8 &9 Vict. c. 127, ordered the officer of the 
ct. to take A., & convey him to prison for 
forty days; & that LB. as the attorney of J. 
delivered the warrant to the officer, who 
took A. Replication, that, by this order, it 


was not directed that A. should be com. 
mitted, modo ct forma :---Held: deft., having 
acknowledged actual participation in the act 
f trespass, by pleading in confession & avoid- 
ance, could not protect. himself, upon this 
issue, by showing that he had acted merely 
as the attormey of J.-—- KINNLNG v. BUCHANAN 
(1849). 8S GC. B. 271: 7 Dow. & L. 169; 18 
L. J. @. P. 332; 138 L. T. O. 8. 546; 13 
Jur. $12; 137 HK. R. 513: subsequent pro- 
ceedings (1850), 15 Tu. T. O. S. 305. 


Annotations : —Apld. Abloy v. Dale (1850), 10 C. B. 62. 
Mentd. Garton » G. W. Ry. Co. (1859), 5 Jur. N &. 1214. 


Part XIl.—Partnership between Solicitors. 


4278. Add. Annotation :- Apld. Stoke Newington Borough Council v. Richards (1929), 45 T. 1. R. 650. 


Part XIV.—Discipline and Removal from Roll. 


4437a. Misconduct while practising abroad—In- 
vestigation by coroner & attorney of the 


court.] —/ie Sonicrror (10928), 72 Sol. Jo. 


570, D.C. 


PART XIV. SECT. 2, SUB-SECT. 9. valucless cheques without any reason-  —Jleld: he had been peuilty of un- 


ar. Issuing valueless cheques. )}—W here 
a practitioner had drawn & passed to 
persons not clients of his several 


able expectation that they would be professional conduct, & should be 
met on presentation, & had not paid Rktruck off the rolls.—Re R. (No. 2), 
theamounts forwhieh they were drawn * J19271 8. A. SR. 448. -AUS. 


Cases 105—829. 


ENGLISH AND Empire Dicest SuPPLEMENT. 


SPECIFIC PERFORMANCE. 


Part I1.—Limits of Jurisdiction. 





105. Add. Annotation : 


Refd. He Sandwell Park Colliery Co., Field v. The Co., [1929] 1 Ch. 277. 


Part IIl.—-Defences to Claim for Specific Performance. 


206. Add. Annotation :—Mentd. Curtis Moffat ~. 


PART III. SECT. 1, SUB-SECT. 1. 


Wheeler, [1929] 2 Ch. 224. 


282a. Agreement subject to ‘‘ model form of con- 


veyance specially prepared ’’~-Absence of 
model form.|—-Where one or more of the 
material terms of an alleged contract cannot 
be determined, either by interpretation or 
as being of a hind which the law will supply, 
there is no contract, even though there has 
been an act of part performance, & the ct. 
can grant neither specific performance nor 
damages. 

Pitf. signed an agreement, in the form of 
a letter prepared on behalf of deft., to pur- 
chase certain premises subject to the con- 
ditions indorsed thereon, & to take the con- 
veyance ‘in the model form of conveyance 
specially prepared ” for use in relation to the 
same. The conditions stated (inter alia) 
that the property sold was subject to restric- 
Lions appearing in the model form, & that. 
if the purchaser should not after notice 
withdraw any objection which the vendor 
could not or would not remove, the vendor 
might by notice in writing annul the agree- 
ment. The premises were part of property 
conveyed to deft. by three conveyances, 
among others, dated respectively 1908, 1910 
& 1911. They were comprised in the 1908 
conveyance, & were part of what was known 
in deft.’s agent’s office as block 4, other parts 
of the property being there known as blocks 





285. 


285a. ———.| 
314a. ——.|—LANSDOWN’S 


agent, pltf. received one appropriate to 
block 8. Pltf. took possession before com- 
pletion, & soon raised the question of turning 
the premises into ashop. After long negotia- 
tions, during which the question of restrictions 
was thoroughly discussed, deft. refused per- 
mission, maintaining that, despite his agent’s 
mistake in sending the wrong model form, the 
restrictions against trade ought to stand; & 
a new draft conveyance, incorporating such 
restriclions, was prepared on his behalf. 
Pf. refused to execute it, & sought by this 
action to enforce the original agreement 
subject only to restrictions in one of the 
schedules to the conveyance of 1908, & thus 
free from restrictions on trading :— Held: 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were missing 
from the original agreement material terms 
which the ct. could not supply, & also that 
damages could therefore not be assessed.— 
STIMSON 7 GRAY, [1929] 1 Ch. 629; 98 
J. J. Ch. 315; 141 L. T. 456. 

Add. Annotation :—Refd. Stimson v. Gray, 
[1929] 1 Ch. 629. 


STIMSON v. GRAY, No. 282a, ante. 


LORD CASE (circa 
1786), cited in 16 Ves. at p. 310; 33 E. R. 
1002. 





Annolation :—Consd. Moody v. Walters (1809), 16 Ves. 283. 


, ; : falion :—Refd. Curt flat v. 
with other numbers. Most of the property a dee | 1930)9 re aot Mase, Ora 
had come to deft. subject to restrictions ; : ; 
against user for trade purposes. At the date 768. exe Cal ee von ie Seay. ae ae 
of the agreement the restrictions were obsolete ee lery Co., Field v. The Co., ; 
in regard to blocks 4,7 & 93 butin all dealings . 
with property comprised in those blocks deft. | 801. nee. Annotation :-— Refd. Hyman v. Hyman, 
had imposed like restrictions No model] form [1920] A. ©. 601. 
had been prepared for use in dealings with | 829. Add. Annotation :—Oonsd. Grant ». Derwent 
pe 4, & through a mistake of deft.’s (1928), 140 L. T. 330. 

PART I, SECT. 8, SUB- SECT. 1. the sale ta pltt., © etanicd his $100 :-— a 4 D. L. R. 790; [1928] 3 
427 iv ~ = J—Ramgi v. Ta0 Held: there being no contractual, . R. 589.---CAN. 
Kistiorrsrnan (1929), L. R. 56 Ind Ee He a ft: other relationship between oe ix. ———- -———.}-—-GHARY v. 
é Boren ree 2 : : defts., vas c ‘ 
ND 2R0e IND: ir relief Sena: them.— ARMSTRONG oe ees a D. L. KR. ie ue 





S7; 4W.W. RH. 481; 





2. BASTEDO (Sask.) (1913), 24W.L. fh. 


1D. . lh. 241. 





tt iv. : gr ee a were in | —CAN, PART III. SECT. 13, SUB-SECT. 2. 
business as land agents, & were the 

‘ ; : i 19iv.- - .}—CREAGHAN (J. D.) i. -}—Resale by plaintiff 
itt, made an afler to-defle Horahe lot See a A aan IDAON, [1928] 3 under conditions Nene pre ee 
a5 : ae han, | De Ll. Re 6382.— : pletion of origina ract.|— 

& paid them $100 as a deposit. There ? SOUTIT ALES PUBIIO TRUSTEE 0. 


was nothing in writing, & the oral ofter 
& deposit were uccepted by 

subject to confirmation by G. 
offer was subnitted to G., who notified 
defts. of his acceptance. 
without informing pltf., obtained from 
G. an agreement to sell to themselves, 
& paid him a portion of the purchase- 
money. 


deft. 
The 





235 viii. 


Defts. then, | given the lessee 


—IIcld: 
Thoy then refused to make 





GAVEI. (1927), 40) C. L. R. 169.— AUS. 


PART III. SECT. 2, SUB-SECT. 2.—-A. 


-}— Au option 
of a hotel to purchase 
it within a year for $45,000, $15,000 
cash & * the balance to be arranged ns 
unenforceable because incom- 
plete. —McSoRLEY v. MURPHY (B. C.), 


PART Il. SECT. 15, SUB-SECT. 3. 


sd. Agreement for sale of licensed 
premises—Subsequent loss of igi }— 
SUMMERS v. Cocks, [1928] A. L. R. 
107; 40 C. L. R. 321.—AUS. 


Vol. XLII.—Specific Performance. Cases 933-——-1519a. 


Part IV.—-Particular Contracts. 


933. Add. Annotation :— Mentd. Re Debtor. [1929] 


1 Ch. 362, * 


941. Add. Annofation : -Mentd. Papadopoulos rv. 


951. .1dd. 





Papadopoulos (1929), 46 T. 1. R. 44, 


Annotation ¢- 
Swathling’s Arbn., [1929] 1 Ch. 238. 


Consd. /?e Franklin & 


Part V.—Proceedings for Specific Performance. 


1519a. 


PART IV. SECT. 26. 


sf. Agreement for possession d& devise 


or conveyance in return for services | - 


Under an oral agreement between pltf. 


& defts. the latter were to have ex- 
elusive possession of a paree! of pltf.’s 
Jand in return for personal services 
to be rendered by them to ber during 
her hfetime or until she sold or dasposed 
of her adjomiug property. & she also 
agreed to Jeave them said parcel by 
her will ot, in the event of the sale of 
the adjoining propertv & the removal 
of her residence therefrom, to convey 
it to them. Defts. took up their 
resldence on the land & bwilt a house 
& other improvements thereon refer- 








brought an action to recover pusses- 
sion, & defts counterclaimed for specuic 
performance. The et dismissed the 
aetion & declared that) defts were 
cntitled to specie performance on the 
death of pf or upon her remo, iia 
from the nemhbourhood Hiald oon 
appeal, the dasnuassal oof the action 
onght to be sustamed, but the decree 
of specie performance Was prema fie, 


- “Eynnie Corwsrven, fi92s] 4D ER. 
$02 2 PEGZR LAW We fh 284 CAN. 
PART V. SECT. 2. 

ai. -—.)]- Burret vr. Warr & 


—— On adjournment into court Liability for costs of adjournment.] 
[1928] W.N. 268: 66 1.. Jo. 427. 


able only to said agreement. DPltf. | Haroenar, [1928] 8 D. LL. R. 505 5 


RAMPTON vw. MORLEY, 


-—— - ee 


[1928] 2. W. WwW. Wt. 482.— CAN. 


PART V. SECT. 6, SUB-SECT. 6. 


sg. Whether court avill consider— 
Where claam to speeipe performance 
ahaundoncd.J— Lievy ov. NoktTON-CUT- 
WANK (L028), 28 S. RR. N.S. W. 3023 
Msn Ss WW N Ol. AUS. 


PART V. SECT. 6, SUB-SECT. 11.—-A. 


en. ifinendnicul of claan When 
allowed.|- MAMA "™ SABSOON (1928), 
hot. oS Ind. App 360.— IND. 


Cases 15 —563. 


52. 


64. 


104. 
105. 
134. 
135. 
137. 
143. 
151. 


217. 
233. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


STATUTES. 


Part |.—In General. 


15. Add. Annotation 


:—Mentd. Brown v. Dagenham U. D. C., 


[1929] 1 K. B. 737. 


Part I1.—Classification and Framework. 


Add. Annotations :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. Mentd. 
Graigola Merthyr Co. v. Swansea Corpn., 
[1929] A. C. 344. 


Add. Arnotations :—Mentd. Dennerley v. 


70. 


Prestwich U. D. C. (1929), 141 1. T. 602 ; 
R. v. North Worcestershire Assessment Com- 
mittee, Hx ». Hadley, |1929]2 K. B. 397. 
Add. Annotation :—Mentd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 


Part IIl.—Interpretation. 


Add. Annotation :-—-Mentd. Erie Beach Co. 
». A.-G. for Ontario (1929), 46 T. L. R. 338. 
Add. Annotation :—Generally, Mentd. Tolley 
v. Fry J. S. & Sons (1929), 46 T. La. BR. 108. 


376. 


Add. Annotation :—Consd. Mdwards v. A.-G. 409. 
for Canada (1929), 46 T. L. R. 4. 
Add. Annotation :—Refd. Kdwards v. A.-G. 418. 


for Canada (1929), 46 T. L. RR. 4 

Add. Annotation :—-Generally, Mentd. Edwards 
v. A.-G. for Canada (1929), 46 T. I. R. 4. 
Add. Annotation :-—Apld. Stumbles v. Whitley 
(1929), 46 T. I. R. 37. 

Add. Annolations :-- As to (1) Consd. Edwards 
v. A.-G. for Canada (1929), 46 T. tL. Re 4. 
Gencrally, Mentd. Farnworth «. Manchester 
Corpn., [1929] 1 K. B. 533. 

Add. Annotation :---Mentd. Dennerley  v. 
Prestwich U. 7). C. (1929), 141 L. T. 602. 
Add. Annotation :—-Mentd. Salisbury House 
states v. Fry (1929), 98 lJ. K. B. 722. 





433. 
475. 
497. 
498. 
518. 


OF Works, [1929] A. C. 142; 98 L. J. _P. C. 
20; 140 L. T. 107; 45° L. R. 3, P.C 
Add. Annotation :—Retd. Edwards 2. 
for Canada (1929), 46 T. L. R. 4. 

Add. Annotation :—Mentd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 
Add. Annotations :-—Mentd. Bevan v. Nixon’s 
Navigation Co., [1929] A. C. 44; Tannoch v. 
Brownieside Coal Co., [1929] A. C. 642; 
Stevens v. Birmingham Corpn. (1929), 22 
B. W.C. C. 311. 

Add. Annotation :-—-Mentd. Re Grove-Gradv, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
Add. Annotation :~-Mentd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 
Add. Arnotation :—Refd. Allen v. Whitehead 
(1929), 45 T. Tu. R. 655. 

Add. Annotation :—-Mentd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

Add. Annotation : —Mentd. Sheffield Corpn. v. 


Ae G. 


277. Add. Annotation :-- Refd. Shaw v. Public Luxford, Same v. Morrell, [1929] 2 K. B. 180. 
Trustee (1929), 141 L. T. 465. 543, Add. Annolatwons: -Mentd. Muscroft  v. 
289. eitch v. Emmott, Stewarts & Lloyds (1928), 140 L. T. 64; 
[1929] 2 Kk. B. 236. Brown v. Aveling & Porter (1929), 22 B. W. 
342a. .|—The words ‘‘ charitable institution ” C. C. 165. 





in any legislative Act should be given their 
technical Jegal sense, unless a contrary 
intention appears from the context.—ADAM- 
SON v. MELBOURNE & METROPOLITAN Boarnp 


563. 


Add. Annotations :—-Generally, Mentd. Geolo- 
gists’ Assocn. v. I. R. Comrs. (1928), 14 
Tax Cas. 271; Adamson v. Melbourne & 
Metropolitan Board of Works, [1929] A. C. 


PART I. AMRITSAR (CENTRAL BOARD LOCAL 
a4, one .}—The gene ral rule that pesado (1928), I. iL. R. 9 Lah. 


bofore a law or any regulation or bye- 
law having the force of a law can 
become opcrative, it must) be duly 
promulgated, must be read subject 
to the qualifications that the word 
‘law ” in the rude must not be given 
too wide a connotation, & that the 
enabling enactment must be looked to 
in order to see whether the necessity 
for promulgation is or is not excluded.—- 
ae v. CHINN, [1928] App. D. 322.— 


PART III. SECT. 1, SUB-SECT. 2.—B. 


126 ix. -+—Held : in interpreting 
a statute, reference cannot be made to 
the debates in the Legislative Council, 
or the report of the Select Committee.-— 
GURDIAL SINGH v. SRI DARBAR SAHITB 





PART IIT. SECT. 2, SUB-SECT. 2.---A. 


153 xxii. -}+—In construing an 
Indian Act words should be given their 
widest possible meaning consistent with 
the context unless there is something 
in the Act itself to indicate that they 
are intended to be used in the artificial 

technical sense which they have 
acquired in English law or in any 
other restricted sense.—HAsJ1 RAHIM- 
BUX ARHAN KARIM v. CENTRAL BANK 
oe (1928), I. L. R. 56 Cale. 367.— 





PART III. SECT. 2, SUB-SECT. 4.—A. 


376 xxii. ———.]}- A lien is not to be 
considered to be imposed without a 


plain declaration of the intention of 
the legislature to Ht a it, shown in 
clear & aneen pieuOue. Jenene ane ne 


Harpy, [1929] 1 D. 
O. L. R. 246.—CAN. 

876 xxiii. ——--.]}—Where the Icgis- 
lature has probibited the making of a 
contract, & has expressly provided, or, 
having regard to the language in which 
the Act is couched, has manifested its 
intention, that the eontract should be 
void for all sa such contract is 
utterly null void.—MURSHIDABAD 
NAWAB vv. Bu LAS Roy CHOUDHURt 
(1928), I. L. R. 56 Calc. 252.— IND. 


PART III. SECT. 2, SUB-SECT. 6. 


A479 iv. —+-Re SEcT. 24 OF 
BririsH NORTH AMERIOA ACT, [1928] 4 
D.L. R.98; [1928] 8. C. R. 276.— CAN. 





142; Re Grove-Grady, Plowd : 
[1929] 1 Ch. 557. 2 ere 


Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. ete 


Add. Annotation :—Generally, Mentd. Den- 
nerley v. Prestwich U. D. ©. (1929), 141 L. T. 


Lawrence, 


604: 


625. 








602. 

638. Add. Annotation :—Mentd. Manchester Corpn. 
v. Farnworth (1929), 46 T. lL. R. 85. 

709. Add. Annotation :—Mentd. Midland Counties 
Institution of Enginecrs v. I. R. Comrs. (1928), 
14 Tax Cas. 285. 

765. Add. Annotation : —Mentd. Leeming v7. Jones 
(1929), 141 L. T. 472. 

766. Add. Annotation :—-Mentd. Fry vr. Burma 


Corpn. (1929), 98 L. J. K. B. 693. 


Vol. XLII.—Statutes. Cases 563-——1364a. 


Add. Annolations :—-Mentd. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2 Ch. 173; Blackwell v. Blackwell, [1929], 
A.C. 318. 

Add. Annotation :---Apld. R. 1. Southampton 
jounty Confirming Committee, Mx p. Slade, 
[1929] 1 K. B. 265. 

Add. Annotation :-- Mentd. Perrin v. Dickson 
(1929), 08 L. J. IK. B. 683. 

Add. Annotations :-- Generally, Mentd. Proctor 
v. Ryall, Ryall ve. Proctor (1928), 14 Tax 
Cas. 201; Fry v. Burma Corpn. (1929), 98 
LJ. K. B. 698353 1. R. Comrs. v. Dalgety & 
Co. (1929), 98 L. J. K. B. 5425; Leeming v. 
Tones (1929), 111 1. T. 472. 

Add. Annotation: —Refd. Farnworth 
Manchester Corpn., [1929] 1 K. B. 533, 





782. 


795. 


816. 
867. 


Uv. 


Part 1V.—Operation. 


1058. Add. Annotations :—Mentd. I. R. Comps. v. 
Forth Conservancy Board, [1929] A. C. 213; 
Salisbury House Estates v1. Fry (1929), 98 
L. J. K. B. 722. 

1116. Add. Annotation :-—As to (1) Refd. Gardner 
& Co. v. Cone (1928), 140 1. T. 72. 

1217. Add. Annotations :- Apld. 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686; Farnworth ¢. 
Manchester Corpn.. [1929] 1 K. B. 533. 

1222. Add. Annotation : -~ Mentd. Manchester 
jorpn. v. Farnworth (1929), 46 T. 4. R. 85. 

1244. Add. Annotations :—Apld. Bournemouth- 
Swanage Motor Road & Ferry Co. -. Harvey 
& Sons, [1929] 1 Ch. 686. Refd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1248a. Unless contrary construction clearly 
intended.|—There is a well-known canon of 
construction applicable to private Acts of 
Parliament that if the words used by the 
statute arc ambiguous, the meaning that is 
most favourable to the public should be 
adopted ; but I do not think that this has 
the effect of preventing the ct. from saying 
that if, when the whole of the statute in 





question is considered, it appears by necessary | 
intendment that the privilege clammed was | 


a a Oc a te cS a 


Bournemouth- | 


intended to be granted, the ct. should refuse 
to draw this inference because the Act does 
not contain express words creating the 
privileye claimed (CGikken, ..)., im a dis- 
senting yudqment). —BOURNEMOUTH-SWANAGE 
Motror Roap & Ferry Co. «. HARVEY & 
Sons, [1929] 1 Gh. 686; 98 1. J. Ch. 118 ; 
110 4. T. 415; 938 J. PP. 1203; 27 1. G. fh. 
2064, C. A. 

13829. Add. Annotation: Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. 7. Tarvey & 
Sons, [1920] 1 Ch. 686. 

1334. Add. Annotation : - Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533, 

13851. Add. Annotation :— Generally, Retd. Sheffield 
Corpn. v. Luxtord, Same v. Morrell, [1929] 
2k. B. 180. 


1364a. ----- - --- .]---“* May ” always means may. 
‘May ”’ is a permissive or enabling expres- 
sion; but there are cases in which, for 
Various reasons, as soon as the person who 
is within the statute is entrusted with the 
power it) becomes his duty to exercise it. 
One of those cases 1s where he is applhed to 
to use the power which the Act gives him 
in order to enforce the legal right of appct. 
(PALBOT, J.). -SITEFFIELD Corpn. vo. LUXxX- 


PART III. SECT. 2, SUB-SECT. 8.—D. 


m i. -}+—Marginal notes to 
sections of an Act can be referred to 
for the purpose of interpretation if 
they ean be regarded as inserted by, 
or under the authority of, or assented 
to by the legislature.— RAM SARAN 
Das v. BHAGWAT PRASAD (1928), 
I. L. Rn, 51 All. 411.— IND. 


PART III. SECT. 2, SUB-SECT. 13.—-A. 


774 MMi. -}—Where there is 
a doubt as to the meaning of a statute, 
or an award made thereunder, a con- 
struction placed thereon & long 
acquicsced in by all parties will not be 
devarted from.—GAUSSEN v. LOWER 

Bun Ne vicaTion TRUSTEES, |1929) 


PART III. SECT. 6, SUB-SECT. 2. 


sa. Workmen’s Compensation Acts. |- 
CLARKE 0. WENTWORTH SToRES, LYTp., 
[1928] 2 D. Iu. R. 796.—CAN. 


PART III. SECT. 9. 


981 i. Doctrine of contemporanea 
expostio.}—Wheu the construction of 











a@ statute is doubtful, it is accepted ayia 


canon of interpretation that a ubeful | 


oxposition of the statute may be that 
which it has reeerved = from con- 
temporary authority DINKEL 1 
UNION Govr., [1929] App. P. 140 
S. AF. 


PART IV. SECT. 5, SUB-SECT. 1. 


pi. --- .}] A statute is not to 
be construed so us to have ae greater 
retrospective effect than its language 
renders neeessury.-- KIRVA SINGH 7. 
AJAIPAL SINGH (1928), J. L. R. 10 Lah. 
165.-— IND. 





PART IV. SECT. 5, SUB-SECT. 2.— 
B. (b). 


1099 x. ---— Res judicata.) -- Wong 
Kong Ordinance 20 of 1908 by its 
retroactive effect. gave a right of action 
for crimina] conversation committed 
prior to its enactment *— Held: with- 
out explicit words to that effect it did 
pot uvall the respondent, whose cause 
of action was barred as res judicata 
by a final judgment. prior to 


11.APr 


| 
| 
| 


a i a nme ne re ae me eens oe <j 


the | 
Ordinance & founded on the then, ID. 


existing law. LEMM ». MIrceHELi,, 
i912] A. CG. 400.---HONG KONG. 
PART IV. SECT. 5, SUB-SECT. 6. 


4146 xxvi. ---——~.]}-—METROPONITAN 
ABATTOTRS BOARD ® ScCHOLE, [1927] 


S.A. S. RR. 144.- AUS. 

1146 xxvii. ——.J—-Alterations in 
procedure are always retrospective 
unless there be some good = reuson 


against it.—- Re Wicks & ARMSTRONG, 
f1928]} 2 D. L. R. 2103 49 Can. Crim. 
Can. 281; 610. f lt. 667. - CAN. 


4146 xxviii. —-—-.J— Where a statute 
deals with practice & procodure only, 
it applies, unless the contrary = is 
expressed, to actions begun before it 
came Into forces .-- -HAFFNER 1. WESTON 
& DeTcHON, [1928] 1D. i. R. 7113 22 
Sask. L. Rk. 203: [1927] 3 W. W. R. 
839.—CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 


1169 xiii. ]-St. CATIMERINES 
CorRPN. tv. TypRo-KLECrRIC POWER 
COMMISSION OF ONTARIO, [1928] 3 
L. R. 200; 620. L. R. 301. CAN, 


Cases 1364a—1674. ENGLISH AND Emprre Dicest SUPPLEMENT. 


FORD, SAME v. Gineiin [1929] 2 K. B. 180; 
98 L. J. K. B. 512; 141 L. T. 265; 93). P. 
285; 45 7T. L. RB. 491, D. C. 


Add. Annotation :—Consd. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


1408. Add. Annotution :—Apld. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 

1419. Add. Annotation :-—Mentd. R. v. Edmonton 
Income Tax Comrs., Lx p. Thompson, [1929] 
1K. B. 220. 

1452a. -—— -|—PItf., who was a farmer, was 
the occupier of property in the neighbourhood 
of an electricity power station which had 


1386. 





been erected by deft. corpn. under Parlia- 
mentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by pltf. In an action for a 
nuisance :—H eld: Electric Lighting (Clauses) 
Act, 1899, did not expressly make defts. 
liable for a nuisance, but as defts. had not 
proved the nuisance to be the inevitable 
result of the exercise of their statutory powers 
plaintiff was entitled to an injunction & 
damayes.—MANCHESTER CORPN. v. FARN- 
WORTH (1929), 93 J. P. Jo. 780; 46 T. L. R. 
85; 73 Sol. Jo. 818; 27 L. G. R. 709, H. L. 3 
affirming S. C. sub nom. FARNWORTH v. MAN- 
CHESTER CoRPN., [1929] 1 K. B. 533, C. A. 


Part V.—Criminal and Penal Statutes. 


1508. Add. Annotation :—Mentd. Ellesmere (Earl) 
v. Wallace, [1929] 2 Ch. J. 

1539. Add. Annotation :—Retd. Sheffield Corpn. v. 
Kitson, [1929] 2 K. B. 322. 


1548. Add. Annotation :—Mentd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


Part VI.—Fiscal and Revenue Statutes. 


1572. Add. Annotations :--Mentd. Leeming v. 
Jones (1929), 141 L. T. 472; Perrin v. Dick- 


son (1929), 98 L. J. K. B. 683. 


1577. Add. Annotation :—Consd. I. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 


1578. Add. Annotation : --Consd. I. I. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 


1584. Add. Annotation :—Mentd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. 


Part Vil.—Local, 


1617. Add. Annotations :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1621. Add. Annolation :---Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. 


1638. Add. Annotation :--Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. 


Re ee LE Pe, ET PR SNP are 


PART V. SECT. 8, SUB-SECT. 2. 


1548 ii. .J—In 80 far as it deals 
with the disqualification of a candidate 
for a corrupt practice the Ontario 
Election ‘Act. is a penal statute, & the 


a 


roved beyond 





-——Re S. BRUCE 
JOHNSTON Vv, 





charge against the candidate must be 
a reasonable doubt 
efore such fenag ualification is ordered. 

tN alt ELECTION, 


1591. Add. Citations :—[1929] A. C. 354; 98 
L. J. Ch. 198; 140 L. T. 624; 93 J. P. 146; 
27 L. G. R. 261. 


1612. Add. Annotations :~- Gencrally, Mentd. 
Proctor v. Ryall, Ryall v. Proctor (1928), 
14 Tax Cas. 204; Fry v. Burma Corpn. 
(1929), 98 IL. J. kK. B. 693; 1. R. Comrs. v. 
Dalgety & Co. (1929), 98 I. J. K. B. 542; 
Leeming v. Jones (1929), 141 L. T. 472. 


Personal and Private Statutes. 


1659. Add. Annotations :-~Consd. Bournemouth- 
Swanage Motor Road & Ferry Co.‘v. turibed 
& Sons, [1929] 1 Ch. 686; Farnworth v 
Manchester Corpn., [1929] 1 K. B. 533. 


1674. Add. Citations :—[1929] 1 Ch. 686; 98 
L. J. Ch. 118; 140 L. T. 415; 93 J. P. "129 ; 
27 L. G. R. 264 ; subsequent proceedings 
(No. 2), 98 J. P. Jo. 496. 








ee ete 


PART VII. SECT. 4. 
1682 ili, ———.]—VANCOUVER CITY 
v. RicomMonn, [1928] 4 D. L. R. 506; 
{1928] 3 W. Ww. R. 166.—CAN. 


ce ee ee, 


oCaLLuM, [1928] 1 


D. L. R. 104 ; éL O. L. R. 392.——CAN. 


ee ne 


Vol. XLII.—-Statutes. Cases 1726—2146. 


Part VIIl.—Enforcement. 


1726. Add. Annolalion :—Refd. Clark +. Epsom ; 1846. Add. Annotation :--Mentd. Dennerley  v. 


KR. D. C., [1929] 1 Ch. 287. Prestwich U. D. C. (1929), 141 L. T. 602. 
1757. Add. Annotation :—-Refd. Clark ». Epsom 

R. D. C., [1929] 1 Ch. 287. 1859. Add. Annotation :---Mentd. Foster v. Driscoll, 
1812. Add. Annotation ;:---Refd. Minter v. Priest, Jandsay v. Attfield, Lindsay v. Driscoll, [1929] 

[1929] 1 K. B. 655. 1 kK. B. 470. 


Part IX.—Repeal. 


1983. Add. Annolation :—Mentd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. CG. 341. 

1989. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 


1990. Add. Annotation :--Refd. Farnworth v. Man- 
chester Corpn. (1929), 98 Ju J. KK. bB. 224. 





Part X1.—Codifying and Consolidating Statutes. 


2094. Add. Annotation :—Consd. Shotts Iron Co. v. | 2100. Add. Annotation: —Mentd. Manchester 
Curran, [1929] A. C. 409. Corpn. v. Farnworth (1929), 16 T. L. RB. 85. 


Part XIl.—Statutory Rules and Orders. 


BT eeu Betarth (1929) 46°. Le HSS | 2146. Add. Annolaton :- Mentd. Trading Co. 
2128. Add. Annotation :--Mentd. Brown v. Dagen- euen one Te: eupemont, (vet) 34 


ham U. D. C., [1929] 1 K. B. 737. 


ae ee eee ee 
Mer a ee 


PART VIII. SECT. 3, SUB-SECT. 1. Puy Co., [1928] 1 D. L. R. 753; 61 PART XII. SECT. 2. 





rad ree A Ra : peanres OU, L. Re 612.—CAN, | 2126 fii. —.J]—-3}YERA v. CHINN, 
not existing at common law is creatcc ez — | [1928] App. D. 322.---S. AF. 
by a statute which at the same time PART IX. ane ei SECT. 2. eu 


gives a special & particular remedy for _ 2126 iv. -—— Not when in conflict 
enforcing it, the remedy provided by 1983 vii.———--— .]- Ror. Ruppich, | with statue.) ~R. ov. Wrigut, [1928] 
the statute must be followed.-—FT. j1928) 3 D. L. Lt. 2083 49 Can. Crim. | 1D. L. R. 701; 59 N.S. It. 443.—CAN. 
FRANCES PULP Co. v. SPANISH RIVER | Cas. 323; 62 O. L. R. 248.—CAN., 
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Cases 101-450. HINGLISH AND Empire Digest SuPPLEMENT. 
STOCK ‘EXCHANGE. 


Part Iil—Relation between Parties to Stock Exchange 
Transactions. 


101. Add. Citations :—[1929] 1K. B. 321; 98 L. J. K. B. 248; 73 Sol. Jo. 18. 


re eG CE RR 


Part VIl.—lIllegality and Fraud. 





430. Add. Annotations : - As to (1) Consd. Weddle, Weddle, Beck & Co. v. Hackett, [1929] 1 
Bech & Co. v. Hackett, [1929] ] K. B. 321. K. B. 321. 
Refd. lroumonger & Co. v. Dyne (1928), 44 | 433, Add. Annotations :-—Refd. Ellesmere (Earl) v. 
T. L. KR. 497, Wallace, [1929] 2 Ch. 1; Weddle, Beck & 
432. Add. Annolations :-—Consd. Ironmonger & Co. v. Hackett, [1929] 1 K. B. 321. 
Co. v. Dyne (1928), 44 T. L. RR. 497. Refd. | 450. Add. Annotation :—Refd. Mllesmere (Earl) v. 





aoa 





Ellesmere Earl v. Wallace, [1929] 2 Ch. 1; Wallace, [1929] 2 Ch. 1. 





PART VI. SECT. 3 stockbroker to another-- Whether divisible | KHAN v. BAT GULAB (1928), 1. L. R. 53 
: oa among stock exchange creditors only on | Bom. 608.—-IND. 
sa. Differences payable from one | insolvency.) — KAIKUSHROO TALYAK- 


3. 


3a. 


3b. 


5a. 


34a, 


En RE TE rer eee sere or 


Vol. XLIL.- --Cases 3— 50a. 


STREET AND AERIAL TRAFFIC. 
Part |.—Regulation of Traffic. 


Add. Annotation :—Folld. Edwards v. Win: 
stall (1929), 46 T. 1.. R. 101. 


——.|—Under sect. 21 of 
above Act, a local authority is not confined 
to making orders for special occasions. but. 
may make an order of a general character 
restricting traffic of certain kmds in certaim 
streets between specified hours daily, & such 
order is valid without being confirmed as a 
bye-law under Public Health Act, IS75 
(c. 55),8. 184.— EH pWARDS v. WANSTALL (1929), 
93 J. P. Jo. 756; 46 T. 1. R. 1013, D.C. 


Whether confirmation of order 
necessary—Under Public Health Act, 1875 
(c. 55), Ss. 184.) —Epwakbps v. WANSTALI, No. 
3a, ante. 


Acquisition of land for parking places— 
Public Health Act, 1925 (c. 71), s. 68— 
Objection— When appeal lies.| —Where a local 
authority has given notice under sect. 68 (2) 
of above Act, of a proposal to acquire land 
in order to provide parking places for vehicles, 





eee ave 





er neni 








{ 


ob. 


& has given a decision against an objection 
duly made thereto under sub-sect. 3, the 
objector, being entitled to make the objection, 
wa‘ person... aggrieved ’’ by the decision, 
& may accordingly appeal therefrom under 
the provisions of sub-seet. 3, although he 
alleges no grounds of objection personal to 
himsclf, but) such only as are common to 
himself & other ratepavers & inhabitants.-— 
SEVENOAKS URBAN Districr COoUuNCLL Uv. 
TWYNaAM, [1929] 2 K. B. 440; 08 L. J. K. B. 
5bo7 3 14t LL. T. 566; 98 J.P. 189: 45 
T. L. R. 508; 73 Sol. Jo. 384; 27 L. GQ. RR. 
Hoey Doe, 

—— --— To what land applicable— Land 
acquired for street widening.|---Held : where 
Jand nay be lawfully apphed for the purpose 
of street widening, a local authority can, 
pursuant to its powers under sect. 68 (1) of 
above Act, use it as a parking place for motor 
cats. A.-G. v0. SUNDERLAND CORPN., [1929] 
2Ch. 136; 95.0.P. Jo. 480; 45 T. L. R. 618 ; 
affmed, 46 TT. L. BR. 10, C. A, 


Part Il. —Traffic Nuisances and Offences. 


34. Add. Annotation ;:-—N.F. Shelfield Corpn. v. 


ISitson, [1929] 2 K. B. 322. 

Proceedings under Town Police Clauses Act, 
1847 (c. 89), s. 47—Consent of Attorney- 
General.|—A corpn. was convicted upon an 
information preferred on behalt of a lmuted 
co. under above sect. by one of its directors, 
for permitting a motor omnibus to be used as 
a hackney carriage within the prescribed area, 
without having obtained the necessary licence 
under the Act :---Held: Public Health Act, 
1875 (c. 55), s. 253, takes the place of ‘Town 
Police Clauses Act, 1847 (c. 89), 8. 73, which 
enabled ‘‘ any person” to recover penalties 
for offences against that Act, & therefore 
except in the case of information by 4 party 
aggrieved or the local authority for the 
district, the consent of the A.-G. is now a 
condition precedent to procecdings for the 
recovery of penalties under the Town Police 





tetera 


PART I. SECT. 1. 


re 


50a. 


trattic on a side road to give way to 


Clauses Act, 1547 (c. 84). - SHEFFIELD CORPN. 
ve Kirson, [1929] 2 K. B. 322: oS 1. J. KB. 
561; 93 J. BP. 185; 45 T. L. R. 5153; 738 
Sol. Jo. 3483; 27 Ih. G. R. 583, D.C. 


Sub-secr. 21. Rinqing Door BELLS. 

See 'Town Police Clauses Act, 1847 (c. 89), 
5s. 28. 
Offence by tradesman -- Delivery of news- 
papers.|--The mere fact of a man being 
instructed to deliver papers at the house of 
a third person 3s no answer to a complaint 
agaimst hin under Town Police Clauses Act, 
1847 (c. 89), 5. 28, charging him with having 
‘‘ wilfully & wantonly ” disturbed the party 
& tus family by violently knocking & ringing 
at the door at an unreasonable hour of the 
night, --CLARKE v. HoGains (1862), 1] C. B. 
N.S. 545; 142 E. R. 909. 





ee. 


m iii. —~-—,}--The fact that the 





sa. * Parking” of vehicles—Whether 
regulation of = traffic.}—SCIALLING — v. 
MELBOURNE CITY, [1928] V. LR. 302 ; 
[1928] Argus L. R. 203.—AUS. 


PART I. SECT. 2, SUB-SECT. 1. 


e i. J-—-WIMBLK F. T. & Co. v 
GUILLESSER, ([1928] 8S. R. Q. 20; 22 
Q. J. P. R. 38.—AUS. 


m i. tae a —-——, It is the duty of 








that on the main road, but the trate 
on the main road 15 not entitled to 
continue {its course & speed without 
regard to traffie from the side roads - 
RENNIE Vv.) FREMANTLE MUNICIPAL 
TRAMWAYS & Ewveci RIC LIGut BOARD 
(1927), 29 W. A. L. R150) AUS. 

m ii. - ——.}/ BURNS & Co., 
Lrp. v. Corky, [1928] 1 W. W. Tl. 889; 
sub nom. Burns & Co. ¢. CARLTON 
Horan, (1928) 2 D. L. R 845.--—-CAN, 


driver of a motor cur has the right. of 
way with respect to the driver of a car 
on an intersecting street does not 
entitle him to recover for damage 
resulting from a collision where the real 
cause of the damnage was the excessive 
speed of his car & his fallure to take 
wrecuntions to avoid the eolltsion.—-- 
RADIO 'TAXICAL Co., Lib. v. AVER- 
BACK, [1928] 1 W. W. RK. 685.-—CAN. 


Cases 55a —117b. 


55a. Effect of Road Transport Lighting Act, 1927 


76. 
86. 
86a. 


92. 
94a. 


(c. 37), s. 11 (2)—-On powers of Minister of 
Transport under Roads Act, 1920 (c. 72), 
s. 12 (1) -}-—-Held : the words “or other 
authority ’? in Road Transport Lighting Act. 
1927 (c. 37), s. 11 (2), did not include the 
Minister of Transport, & his power to make 
regulations under the powers conferred upon 
him by Roads Act, 1920 (c. 72), s. 12 (1), 
had not been revoked by Road Transport 


Part IV.—Hackney and 


Add. Annotation : -Consd. White 7. 
(1929), 46 T. lL. R. 99. 


Add. Annotation :—Apld. A.-G. v. 
(1929), 45 T. L. R. 628. 


.|—Deft., who was licensed to ply 
for hire with motor omnibuses in two districts 
connected by roads through M., but who had 
no licence to ply for hire in M., had yarages 
in M., & his omnibuses stopped ‘outside them 
to take up persons who had bought tickets 
in the garag defts.” omnibuses 
were plying for hire in M.-—A.-G. vo. Sitarrp 
(1929), 45 T. Iu. R. 628; 27 L. G. KR. 764, 
Add. Citations :—9¥8 Ju. J. K. B. 209; 

L. T. 194; 9837. P. 61; 27 1. G. R. 39. 

-.--- Private ground—Separated from high- 
way by stone setts.|—-A motor car stood on a 
piece of private ground belonging to a public- 
house at Barnes & separated from the high- 
way only by a line of level stone setts, which 
offered no obstruction to the passage either 
of the motor car or of persons desiring to 
enter it from the highway. There members 
of the public entered the car. which was 


Cubitt 


Sharp 











140 


ENGLISH AND Empire DIGEST SUPPLEMENT. 


Part II.——Lights 


on Vehicles. 


Lighting Act. 1927 (c. 37), s. 11 (2), & there- 
fore a regulation which the Minister of 
Transport made on June 12, 1928, requiring 
a lamp to be carried on vehicles on the road 
at night for the illumination of the identifica- 
tion plate, was not ulira vires.—SWAITS v. 
ENTWISTLE, [1929] 2 K. B. 171; 98 lL. J. 
Kk. B. 648; 93 J. P. 2832; 45 T. L. RB. 483 ; 
73 Sol. Jo. 366; 27 L. G. R. 540, D. C. 


Stage Carriages. 


purposes, but which was not: licensed to ply 
for hire within the Metropolitan Pglice 
District, & on payment of 6d. to the driver 
were driven to the Richmond Park Golf 
Club :—Held: the motor car was plying 
for hire in a ‘‘ public street, road, or place ”’ 
within Metropolitan | a abs Carriage Act, 

Cusirrr (1929), 938 
AF P, To: 157 3 46 T. L. R. 99; 73 Sol. Jo. 
863, D.C. 





116. Add. Citation :—28 Cox, C. C. 515. 
117a. ——-- Overcrowding—Liability of employer 


for aiding & abetting.) —'I'he conductor of an 
omnibus was convicted of permitting the 
omnibus to be overloaded contrary to Railway 
Passenger Duty Act, 1942 (c. 79), s. 18, which, 
by sect. 15, imposed a penalty for this offence 
on the “ driver, conductor, or guard.’ Flis 
employer was not present at the time: 
Held: the employer was liable to be pro- 
ceeded against for “ aiding & abetting, 
counselling & procuring ”’ the cominission of 
the offence.--GovuacH v. REES (1929), 93 
J.P. Jo. 756; 46 T. L. R. 103, D. C. 





licensed as a hackney carriage for revenue 117b. 


PART IV. SECT. 1. 


56 iv. —-—.]—Railway Passenger 
Duty heb. 1842, ss. 13 & 15, contaim 
regulations for the pr evontion of over- 
crowding in any ‘stage carriage.’’ 
The Act contains no definition of the 
term ‘‘stage carriage ":—IHeld: u 
motor omnibus, which had been 
chartered by the secretary of a foot- 
ball club to convey a party of club 
supporters to a match at u fixed fare 
per passenger, was not a stage carriage 
on the occasion in question, in respect 
that it was not plying for hire from 
one stage to another, but wars engaged 
in the performance of a private con- 
tract; & conviction of the conductor 
for overcrowding accordingly ee 
enon vo. Wir, [1929] S. C. (J.) ft 


PART IV. SECT. 2, SUB-SECT. 1. 


sc. Licence fee for trucks pliyyng for 
lire---Liability of owners outside mune- 
ctpality. }—NORTA VANCOUVER V. 
STEWART F. RR. & Co., (1928) 1 W. WR. 
586; 49 Can. Grim. Cas. 216; 39 
B. C. R. 401.—CAN., 


sd. Omnibus licensed by town council 
plying for hire in_ county—Bye-law 
requiring additional lirence to be taken 
out-—Whether valid. }—ScoTmsH Mo'ror 
TRACTION Co., LTD. v. LANARKSHIRE 
CouNTY CoUNCIL, [1928] S. C. (Ct. of 
Sess.) 909.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 3. 
se. Omnibus—Agreement to carry 


passengers on specified journcy for lump 
sum—Whether  laeenee — necessary.jJ— 
Biyry v. Hopson, [1928] V. b. R. 
587: [1928] Argus L. R. 397.— AUS. 


PART IV. SECT. 3. 


sh. Overcrowding—W hether mens rea 
necessary— Dublin Carriage  Act.}- 
Iield: the prohibitions contained in 
this regulation were absolute, «, 
accordingly, in the case of a sunimons 
charging an offence under the regula- 
tion the absence of mens rea was no 
defence.—M‘ADAM v. DUBLIN UNITED 
TRAMWAYS Co., [1929] I. R. 327.— IR. 


sk. Passengers standing on cars.|— 
GLASGOW CORPN. 2). STRATHERN, [1929] 
C. (J.) 5.—-SCOT. 


sl. Permitting omnibus to be aver- 
crowded - Whether offence against Inland 
Jtevenue & Customs Acts.|—A complaint 
was brought in a burgh police ct., 
which sect forth that the accused was 
the conductor of a motor omnibus, in 
which a greater number of passengers 
were conveyed than the omnibus was 
constructed to carry, in contravention 
of Railway Passenger Duty Act, 1842, 
8. 13:—J/eld: under Burgh Police 
Act, s. 454, the burgh magistrate had 
no jurisdic tion to entertain the com- 
pent in respect that, while the duties 
mposcd by the Act of 1842 had been 
repealed, other duties substituted 
therefor. a contravention of sect. 13 
was still an offence against an Inland 


—-~— - -— Commencement of proceedings—- 


tevenue or Customs Act, within Burgh 
Police Act, 8. 454. — CAMERON v. 
SWEENEY, [1928] S. C. (J.) 34.—SCOT. 


—— ———. ]}— Horn v. DUCKETT, 
[1929] S. C. (J.) 63.—SCOT. 


nay proceedings—— 
Limitation of e.J—ORR v. STRA- 
THERN, [1929] 3G CU, ) 30.—SCOT. 


PART IV. SECT. 4, SUB-SECT. 1. 


sp. Motor Omnibus Act—Minimum 
fares a ae by Order in Council— 


palais ity of oe [reese v. MIT- 
[1928] V. L. R. 606; [1928] 
L. R 323.-—AUS, 


PART V. SECT. 3, SUB-SECT. 2, 


d i. ——— ———.} BULIOCK v. HAN- 
SEN, [1928] 2 W. W. R. 528; 37 Man. 
L. R. 450.—CAN. 


fi. ——- Person “ using.’’}—Cocok 
pane: Gorpvon, [1928] 8. C. (J.) 870 — 


n (p. 8869) i. ——--~ New car using 
siamber plates of old car.}—Although 
under Vehicles Act, 1924, c. 42, where a 
registered car has been "disposed of & 
another one obtained the number plates 
on the former are to be used on the latter 
car, the new car must first. he registered 
before the owner is entitled tp drive it 
on pubis highways with the old pistes 
on it.—BUNK v. BOUFFARD, [1928] 3 
W. W. R. 219.--- CAN, 


Vol. XLIL.—Street and Aerial Traffic. 


Whether order of Commissioners of Inla 

Revenue necessary.|-—An information = 
preferred by a police officer against the con- 
ductor of a motor omnibus alleying that he 


had allowed the omnibus to carry 


at one time 


a greater number of passengers than it had 
been constructed to carry, contrary 4o Rail- 


erate Dananmnerenn Tihasdee A 


woevy sug SU TK \U, 


Divan 


aa), Bd. Leo % | 


--Held : the prosecution was not a proceeding 


Cases 117b—232b. 


for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
Inland Revenue Regulation Act, 1890 (c. 21), 
8s. 21 (1), & it could, therefore, lawfully be 
commenced without an order of the Inland 
Revenue Comrs.—Kirkny v. Minty, [1929] 


2K. B.165; 981.5. K. B. 733; 


14411. T. 


Mio; WS J. PL 17635 45 TL. R. 427; 27 
La. GR. 488, D. G, 


Part V.—Locomotives and Motor Cars. 


180a. Liability for damage to bridges—Locomotive 
Act, 1861 (c. 70), s. 7—To what bridges 


applicable-—County bridge.|—Held : 


above 


sect. does not apply to a county bridge. 
R. v. KITCHENER (1878), L. R. 2 0. C. R. 88 ; 
431.J.M.C.9; 29 L. T. 697; 38 J. P. 134; 
22 W. R. 1384; 12 Cox, C. C. 522, C. C. TR. 
Annactions :—Refd. Ik. v». Dorset. Inhabitants (1881), 45 


308 : 


Sharpness New Docks 


& Gloucester & 


Birmingham Navigation Co. v. Worcester Corpn., A.-G. v. 
Sharpness New Dochs & Gloucester & Birmingharu Nuviga- 


tion Co., [1913] 1 K. B. 422 


185. Add. Annotation :—Apld. Dennis v. Leonard 


(1929), 141 L. T. 94. 
185a. 





No. 232a, post. 


Steam tractor.|---CARPENTER v. Tox, 


185b. ——— Petrol-driven tractor.|;—An ‘‘ Austin ”’ 


186. Add. 


petrol-driven tractor was driven on a public 
highway. Upon an information under Loco- 
motives on Highways Act, 1896 (c. 36), s. 7, 
for breach of Motor Cars (Use & Construction) 
Order, 1904, Article IT., clause 3, the justices 
held that the vehicle in question was not 
a motor car within the meaning of that order 
& Act, stating that the tractor type of vehicle 
was never contemplated when the order of 
1904 was made :-—l/eld: that the tractor 
_was such a motor car.~ ~-DENNIS v. LEONARD 
(1929), 141 L. T. 94, D.C. 


Citations :-~ [1929] A. C. 354; 98 
l. J. Ch. 198; 140 L. T. 624; 93 J. P. 146; 


223. 


which was a heavy motor car fitted with 
pneumatic tyres, & was restricted under 
Heavy Motor Car Order, 1904, to a maximum 
speed limit of twelve miles per hour. The 
vehicle was driven by a servant. of the resps. 
between L.& PP. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of cighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five niles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, & the resps. 
were summoned for counselling, procuring, 
aiding & abetting the commission of the 
offence :--Held : resps. ought to have been 
convicted of counselling & procuring.— 
NEWMAN *?. OVERINGTON, FIARRIS & ASH, 
Lrp. (1928), 93 J. P.465 271. G. 1.85, D.C. 
Add. Annotation :--Apld. Gough v. Rees 
(1929), 46 T. 1. R. 108. 


232a. Leaving car so as to obstruct highway --To 


what vehicles applicable—Steam tractor.|]— 
Held: (1) Motor Cars (Use & Construction) 
Order, 1904, Article 1V.. clause 2, does not 
apply to a steam tractor weighing 143° tous 
unladen, which while bemg driven on the high- 
way caused an obstruction, inasmuch as it 
is not a motor car; (2) although the above 
tractor was in motion, being driven along the 
highway at the time of the comnussion of the 
offence, it was “‘ standing ’”’ thereon within 


27 L. G. R. 261. 


192. Add. Citation :-—28 Cox, C. C. 498. 


207a. Motor coach—Schedule necessitating exces- 
sive speed—Liability of employer for alding & 
a motor coach 


abetting.|—-Resps. owned 


PART V. aed a SUB-SECT. 4.— 
. (8). 


198 i. Spneedo-meter. }—Tnstru- 
ments such as, & including, speedo- 
meters, may he presuined to function 
accurately, unless the contrary is 
shown.—PETERSON v. HomgEs, [1927] 
S. A. Ss. R. 419.—AUS. 


sr. Motor fire engine—~—-Whether erempl 
from requlations.}—The_ fact that a 
motor vehicle operated by a fire 
department is answering a fire alarm 
does not exempt its driver from the 
obligations of the Motor Vebicle Act, 
even though it has the right of way.— 
LAWTON v. WINNIPEG & INTERURBAN 
SERVICES, LTD., [1928] 4 D. L. R. 887 ; 
(1928) 3 W. W. R. 354; 37 Man. L. R. 
468.—CAN. 


PART V. sau 8, SUB-SECT. 4.— 








10 ii. 


2 Speed of car—Possibility 
of control.}—-R. v. 


DURAND, [1928] 


the meaning of Article IV., 
CARPENTER v. Fox, [1920] 2 K. 2B. 458; 98 
lL. J. K. B. 779; 93.00. P. 239; 45 T. L. R. 
571; 27 1. G. R. 601, D.C. 

What 
NTER v1. Box, No. 232a, ante. 


232b. — — 


2D.U.1.703; 49 Can. Crim. Cas. 217 ; 
60 N.S. R. 54.-- CAN. 


PART V. SECT. 3, SUB-SECT. 4.— 
A. (e.) 


sv. Intoxriated person driving or 
haring control of car.jJ—R. v. HIGGINS, 
[1929] 1 D L.R 269; 50 Can Crim 
Cas. 381; 63 0. L. R. 101.—CAN. 


@ 
PART V. SECT. 3, SUB-SECT. 4.—B. 


sw. Motor Vehicles Act—TDenal pro- 
visions— Liability of oumer.|—R.  %v. 
Pee (1928), 50 Can. Crim. Cas. 238. 
—CA 


PART V. SECT. 3, SUB-SECT. 5. 


sa. Motor Traffic Regulations— 
Passing stationary tramcar—- Whether 
evidence of negligence. |—LANE v. NORTON 
(1927), 28 S&S. Rn. N.S. W. 143; 45 
N.S. W. W. N. 38.—AUS. 


o(p 879)i, —-—-——-_ .]} CHORBA 


clause 2,— 


amounts’ to 


standing.| - 


v. KIMBRIFIT, (192813 D. L. R. 718; 
[1928] 2 W. W. QR. 386; 22 Sask. LR. 
602.— CAN. 


c (p. 879) fi. ——- Liability of owner 
for damages caused by third party drining 
his car without permassion.|}—Motor 
Vehicle Act, C. A. 1924, c. 131, 8. 41, 
Prohibits the driving of a motor car 
in the ubsence of the owner without 
the owner’s consent, & sect. 62 provides 
penalties for breach of any of the pro- 
visions of the Act... Therefore, where 
sect. 41 is violated the owner is within 
the proviso to sect. 63, which provides 
that he shall not be liable for an injury 
caused by the car at u time when it. 
“had been stolen from him or other- 
wise wrongfully taken out of his 
possession or out of the possession of 
any person entrusted by him with the 
care thereof"; & is therefore not 
under the statutory liability imposed 
hy said sect. 63.—BoOBBY vt. CHODIKER 
(Man.), [1928] 3 W. W. Ni. 392.-—-CAN, 


Cases 53—'74, ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


TELEGRAPHS AND TELEPHONES. 


Part IX.—Compensation. 
58. Add. Annolation :—Refd. Kiddie v. Port of London Authority (1929), 93 J. P. 203. 


we em ee ce ee ee 


Part XIV.—Rateability of Property occupied for Telegraphic 


Purposes. 


74. Add. Arnotation :—Refd. Kiddie v. Port of London Authority, Durrant v. Same (1929), 45 
T. LL. R. 430. 


Vol. XLIT.—Cases 1~-64a. 


THEATRES AND OTHER PLACES OF ENTERTAINMENT. 


1. Add. Annotation :—Mentd. Rt. v. Newport: | 
(Salop) Justices, Fa p. Wright, [1929] 2 K. BR. | course.’’ | 
| 


416. 


PART I. SECT. 1, SUB-SECT. 1. 


sa. Greenock Corporation Act, 1909, 
8. 251—-Theatre—-Whether picture house 
included.|-—Held: a building, which 
it was proposed to erect for use as a 
picture house, was not a “ theatre ” 
within the meaning of, & subject to the 
regulations of, above sect., in respect 
that its general character, as disclosed 


Part |.—Theatres. 





64a. ----- ‘* Formal contract to be signed in due 
RONALD FRANKAU PRODUCTIONS, 


Lrp. v. Beit (1927), 65 L. Jo. 338; 164 L. T. 


Jo. 504. 


| by the plans before the ct., was that of 


a picture house rather than of a theatre, 
& that. the sect., as it iniposed a restrie- 
tion on a right. of property, must be 
strictlh construed; & accordine to 
contemporanea erpositio, the 9 ex- 
pression ‘* theatre ’* in the seet. did 
not include a building devoted to the 
exhibition of cinematograph § films.- - 


ScoTrisy CINEMA & VARIETY 
THRATRES, Lrp. v. Rircum, [1929] 
S.C, (Ct. of Sess.) 350.- SCOT. 


PART III. SECT. 2, SUB-SECT. 3.—A. 


151 i. Discretion of justicrcs—~ Bona 
fides in erercise.|— R. v. CHARLEVILLE 
TOWN CoUNnctL, Ja p. CORONES, [1928] 
S. R. Q. 155.—AUS. 


Cases 181a—330a. 


TIME. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Part I].—Sundays and Holidays. 


131a. London County Council (General Powers) | 
Act, 1927-——Sale of vegetables on Sunday- 
Invalidity of licence.]-— Onder London County 
‘ouncil (General Powers) Act, 1927, there is 
no power to grant a licence for the 


Act, 


sale of 658, D.C. 


vegetables in the strects on Sunday, as such 


sale is ip ea of Sunday Observance 

677 (c 
Borougy Councin (1929), 93 J. P. 196; 
45 T. L. R. 633 ; 73 Sol. Jo. 500; 27 L. G. R. 


7).—CLIFTON v. HOLBORN 


Part I1l—Computation of Time. 


819. Add. Armnotation : --Refd. VLeyge ». 


(1928), 45 'T. I. RR. 157. 
330a. - 


PART II. SECT. 2, SUB-SECT. 1. 
sa. Sale of food, drink & cigarettes.|- 


R.v. Ninos (1928), 50 Can. Crin. Cas. 


155.--CAN. 


PART III. SECT. 3, SUB-SECT. 1. 
239 i. Conatrucd to effectuate intention 


-—.|-- For the purposes of the statutory 


Legge 


notice of appeal Sunday is not a dics non.-— 


R. v. GREVILLE (1929), 21 Cr. App. Rep. 108, 


©. C0. A. 


of parlies.|—--W here, under a building | 


contract work was to be completed 
by ‘“‘ Nov. 31°" under penalty of 
dumages: Jel? : this must be con- 
strnuned to mean Nov. 30. -MCBEAN 2. 
KINNEAR (1892), 28 O. Tt. 313.— CAN. 


PART Ill. SECT. 5. 


-- —~ Adjournment to day of legal 
ne The fact that a motion is 
adjourned to a statutory holiday does 
not render the notice of motion void.~ - 
RosvA tv. KELLINGTON, [192813 D. l. R. 
562 : [1928] 2 W. W. BR. 399: 22 Sask. 
J. R. 505.—CAN, 


67. 


83. 


88. 


TORT. 


Vol. XLII.-- Cases 67-148. 


Part I!.—Liability for Torts. 


Add. Annotations :—Mentd. Tolley +. 
(7. S.) & Sons (1929), 46 T. L. R. 108 
Watt v. Longsdon (1929), 98 L. J. K. B. 711. 


Add. Annotations :—Mentd. Tolley ». Fry 
(J. S.) & Sons (1929), 46 T. L. R. 108; Watt 
v. Longsdon (1929), 98 L. J. K. B. 711. 


Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Thomas (1929), 45 'T. La. R. 264. 


Fry | 92. 


131. 


148. 


Add. Annotation :—-Consd. Clark 7, Urquhart 
Stracey v7. Urquhart (1929), 141 L. T. 641. 
Add. Annotation: Mentd. Davies v. Pro- 
perty & Keversionary Investments Corpn., 
[1929] 2 KK. B. 222. 

Add. Annotation :- Consd. Worwood v. States- 
man Publishing Co. (1929), 98 I. J. K. B. 
450. 


PART ITI, SECT. 8, SUB-SECT. 7, 


[95 vi. —— ——.]--EsveEnN v. Rosen, [1929] 1 D. L. R, 275 


, 630,L. 1. 210. CAN, 


Cases 10—1087. 


ENGLISH AND HEmprreE Dicest SUPPLEMENT. 


TRADE AND TRADE UNIONS. 
Part |.—Definitions. 


10. Add. Annotation :—As to (2) Apld. Frost. v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 


-|—1 can find nothing in the Act to 
prevent me giving to the word ‘ business ”’ 
one of its ordinary meanings-- -namely, work 
or occupation (RussELL, L.J.).—Frost v. 
CASLON, I'RoST v. WILKINS, [1929] 2 K. B. 29. 
1388; 98 L. J. K. B. 628; 141 1. T. 281; 


10a. 19. 





93 J. P. 192; 45 T. L. R. 417; 73 Sol. Jo. 
833 ; 27 L. G. R. 480, C. A. 

Add. Annotations :—Consd. Fry v. Burma 
Jorpn. (1929), 98 L. J. K. B. 693. Refd. 
Proctor v. Ryall, Ryall v. Proctor (1928), 14 
Tax Cas. 204. 

Add. Annotation:— Mentd. A.-G. for Manitoba 
v. A.-G. for Canada, [1929] A. C. 260. 


Part V.—Restraint of Trade by Agreement. 


328. Add. Annotation :—Refd. Pe Brownie Wire- 
less Co. of Great Britain (1929), 45 T. 1. R. 


584. 


705. Add. Annotation :—Refd. Papadopvulos  v. 


Papadopoulos (1929), 46 T. L. R. 44. 


Part VIl.—Trade Unions. 


957. Add. Annotation :—.As to (1) Apld. Cotter v. 

National Union of Seamen, [1929] 2 Ch. 58. 

1044. Add. Annotation :—Refd. Woodrow  »v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

1046. Add. Citations :—98 1.. J. 
L. T. 883; 73 Sol. Jo. 190. 


Add. Annotation :—Apld. Lamberton — 1. 
Thorpe (1929), 45 T. L. R. 420. 
1047, Add the following paragraph & citations :~ - 
Prior to the passing of the 1927 Act, 
various committees of a local authority 
passed resolutions, which were confirmed by 
the council. to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By that Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in 
employment, of any person that he should 
or should not be a member of a trade union, 
& that any such condition should be void. 
Shortly after the passing of the Act instruc- 


Ch. 293; 141 


PART III. SECT. 2, SUB-SECT. 2. 
-}] —- MacKwan  v. 


employer, the pilttf., 





1086. Add. Citations :—98 L. J. Ch. 401; 


1087. Add. Citations :—[1929] 


the salesman, 
agreed to give his whole time to his 


tions were given by a committee that only 
men belonging to a specified trade union 
should be employed in respect of certain 
casual labour; & an employee, who was 
dismissed accordingly, obtained a declara- 
tion in the county court that his dismissal 
was illegal. A member of the council there- 
upon brought forward a motion having for 
its object that instructions should be given 
that the resolutions of the committees should 
cease to be operative; but the motion was 
defeated :—Held: in the circumstances the 
ct. should declare that it was not lawful for 
the local authority to require any person, as 
a condition of employment or continuance 
in employment, to become or to be a member 
of a trade union.—A.-G. v. BIRKENHEAD 
Corpn. (1928), 98 J. P. 33; 27 L. G. R. 192. 


141 
L. T. 294. 


2 Ch. 58; 98 
L. J. Ch. 323; 141 L. T. 178; 73 Sol. Jo. 


206. 


salesman after termination of the con- 
tract by breach, & that, if so intended, 


n i. 
TORONTO GENERAL TRUSTS CORPN. 
(Ont.) (1917), 54 8. C. R. 381; 28 
Can. Crim. Cas. 387.—CAN. 


PART V. SECT. 1. 


132 1. Who may euer into agréement 
-_~ Vendor d: purchaser of goodwill.j— 
SPENCER tv. MCKENZIE (1926), 29 
W.A. LL. RR. 95.—AUS 


PART V. SECT. 7. 
ni. —- Whether extinguished b 
withdrawal from service.}—Under 4 
contract covering a certain period 
between a travelling salesman & his 


employer’s service, & that he would 
not sell or offer for sale any goods 
other than those of the employer. The 
contract placed no restriction on him 
after the date of the expiry of the con- 
tract, nor did it expressly restrict him 
from selling other goods if before that 
date ho should be discharged for causc 
under a clause stipulating a cause for 
his discharge. The salesman, after 
working under the contract, left the 
service & entered that of a concern 
selling competing goods; & his with- 
drawal was accepted by the pltf. as a 
breach of contract :—Held ; the restric- 


| tion was not intended to govern the 


it was s0 wide, & general as to be un- 
reasonable & wunenforceable.—GER- 
LACH-BARKLOW Co. v. MACPHERSON, 
[1928] 3 W. W. R. 150.—CAN. 


PART V. ae ere 1.— 
t (p. 52). varied [1928] 1 D. L. R. 
1009 4 ‘61 O. L. RK. 558.—-CAN. 


PART V. SECT. 8, SUB-SECT. 2.—A. 


sa. Correction of jud Juris- 
diction of court.}-—-WARREN TEA Co., 
ee REINGLASS, [1928] S. R. Q. 29. 


1122a. Not individual 





PART V. SECT. 9, SUB-SECT. 13. 


m i. Five ycars-—Tuenty miles.) 
—When a contract. in restraint. of trade 
is severable as to the areas covered 
thereby it may be recoverable & valid 
as to one part of the total area & 
unreasonable & invalid as to the 
remainder. Pltf., a physician practis- 
ing in Nanaimo, who contracted to give 
professional service to certain miners 
there, engaged deit. to assist him in 
that work under an agreement which 
provided that on its termination deft. 
wotld not, for five years, practise in 
the city of Nanaimo or within a radiuy 
of 20 miles thereof. The agreement 
having been terminated, deft. com- 
menced practice at Ladysmith, 16 
miles from Nananno :—Hcld +: that the 
restriction was valid as to the city 
of Nanaimo & Invalid as to the urea 
outside of it.—-HAaLL v. Morr, [1928] 
1D.L. R. 1028; [1928] 1 W. W.R. 100; 
39 B. CO. R. 346.—CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—A. 


sb. International lubour union.|—~In 
an action by an unincorporated inter- 
national labour union against an 
incorporated society of Manufacturers 
to enforce an agreement in writing in 
the nature of a collective bargain, 
made in 1925 by way of settlement of 
disputes between local manufacturers 
& loca] labour unions, it was held the 
international lubour union was an 





members—Where 1298. Add. 
proceedings intra vires.|—CoTrEn v. NATIONAL 
UNION OF SEAMEN, No. 1087, 


Vol. XLII.--Trade and Trade Unions. 


1092. Add. Annotation :—Refd. Cotter v. National | 1127. .1dd. Annotation : 
Union of Seamen, [1929] 2 Ch. 58. 


| 
1122. Add. Annotation :—As to (1) Refd. Cotter v. | 
National Union of Seamen, [1929] 2 Ch. 58. 


1295. 
58, 


ante. 


illegal society incapable becanse of its 
legality of maintaining this action 
or any civil action in an Ontario Ct.-- 
FOLAROFE 7 v, ote GARMENT Co., 
[1928] 2 D .R. 277; 62 0. L. RR. 
ib OANG ‘ 


PART VII. SECT. 5, SUB-SECT. 2.—-A. 


ce i. Clamm based on arbitration 
decree J—Vhe rules of ou master 
plumbers*  assoen. provided — that 
members who tendered suecessfully 
for contracts shonld pay a percentage 
on these contracts to the funds of the 
assocn. A claim made by the assocn. 
against a member In terms of the rules 
was disputed by him, & a minute of 
reference was entered into by the 
parties referring the matter to arbitra- 
tion & agreeing to abide by & imple- 
ment the arbiter’s decree, & consenting 
to registration & execution. The 
urhiter decerned in favour of the assocen. 
Thereafter the member was seques- 
trated, & the assoen., founding on the 
decreoe-arbitral, lodwed a claim in the 
sequestration, which his trustee in 
bankruptey rejected, in respect nee 
under Trade Union Act, 1871, 5. 
it was unenforceable : - Held ° Ww hatin 
original claim could not have been 
entertained in a ct. of law In respect 
that it was based on an agreement 
excluded by sect. 4, no such restriction 
affected the claim here in question, 
which was a cluim based upon a new 





Annota'ion :—Consd. 
Statesman Publishing Co. 
K, Rk, 450. 


Cases 1092—-1298. 


——As to (1) Refd. Cotter v. 


National Umon of Seamen, [1929] 2 Ch. 58. 


‘Add. Annotation :— 1s fo (1) Apld. Cotter 
vu. National Union of Seamen, [1929] 2 Ch. 


Horwood = 4. 
(1929), 98 I. J. 


& independent agreement by the parties 
to arbitrate & to implement the 
arbiter’s decision—EDINRURGH MASTER 
PLUMBERS’ ASSOCN. tT. Munro, [1928] 
S.C. (Ct. of Sess.) 565.-- SCOT. 


PART VII. SECT. 5, SUB-SECT. 3. 


1123 iv. ——---.]---BRENTALL v. HET- 
RICh, [1928] N. “A. L. kh, 788.—N.Z. 


PART VII. SECT. 8, SUB-SECT. 1. 


1237 x. - .} Three defts., officials 
of a union, were charged with doin 
anaet in the nature of a strike, in tha 
they instigated certain employees 10 
do an act in the nature of a strike, 
namely, to discontinue their employ- 
ment im pursuance of an agreement 
tiade by the seid employees to compel 
their crplover, M.. to eomply with 
nu demand by the cmployees to dixmiss 
certain non-unionists —Held : ag there 
was no evidence that the agreement 
between the ceninloyeer was entered 
into with intent te eompel or induce 
the emplover to comply with a 
demand made by the employees that 
non-unionists should be dismisged, the 
offence was not preved.—in_ Re 
MULLER & WILLIAMS, (1927) S. A.S. Lt. 
355.-- AUS, 


PART VII. SECT. 8, SUB-SECT. 2. 


f i. - Criminal liability |—R. v. 
HoOLOWASKAWE (1913), 24 O. WR. 
307; 24 Can. Crim. Cas. 224.—CAN. 


Cases 5—-414a. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


TRADE MARKS, TRADE NAMES AND DESIGNS. 
Part |.—Trade Marks. 


5. Add. Citation :—[1929] 1 Ch. 113. 


20. Add. Annotation :—-As to (2) Refd. Re J.iver- 
poo] Electric Cable Co.’s Applications (1928), 
46 R. P. C. 99. 

58. Add. Annotation :—Consd. Re _ Liverpool 


Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

67. Add. Annotation :—As to (2) Consd. Le 
Liverpool Electric Cable Co.’s Applications 
(1928), 46 Rh. P. C. 99. 

-|—The Liverpool Electric Cable 

Co., Ltd., applied to register the words 

‘* Liverpool Cables ”’ in Parts A. & B. of the 

register in respect of electric cables. The 

applications were refused on the grounds 
that, although evidence went to show that 
those words indicated to the trade the co.’s 
electric cables, the word ‘‘ Liverpool ’’ was 
not prima facie capable of distinguishing 
those cables or of becoming distinctive of 
them ; that Liverpool was one of a class of 
geographical names which were of such 
importance that. the names ought not to be 
registered to any one trader; that the word 
** Liverpool’ describes the common cha- 
ractcristic of vast quantities of goods, 
namely that they come from Liverpool, & 
that) phrase ‘‘ Liverpool cables ’’ therefore 
meant, not the cables of the applicant co., 
but. cables manufactured or dealt in at Liver- 
pool :—Held: the HKegistrar had proceeded 
upon the right grounds, & that his decisions 
were correct ; the Registrar is not bound to 
accept an application in Part B. to register 
upon proof of user or that the mark is in fact, 
distinctive ; it is part of his duty to con- 
sider as a judicial officer applications put 
before him ; he may refuse registration if not 
satisfied that the proposed mark is capable 
of distinguishing ; in considering whether a 
geographical name is registrable, both the 
locality & the goods must be taken into 
consideration; & the name of such an 
important commercial centre as Liverpool, 
even though it may in fact be distinctive 
of the goods in respect of which it is sought 
to register it, is not registrable-—Re LivER- 
POOL ELECTRIC CABLE Co. Jrp.’s APPLICA- 
TIONS (1928), 46 R. P. C. 99, C. A. 


77a. 








79. Add. Annotation :—Refd. Ke  lWiverpool, 
Electric Cable Co.’s Applications (1928), 46 
R.P.C. 99. 


99. Add. Annolation:—Refd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 


114. Add. Annotation :—-Consd. Ke Liverpool 
Klectric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 
138. Add. Annotation :—Consd. Re Liverpool 
Electric Cable Co.’s Applications (192%), 46 
R. P. C. 99. 
248. Add. Annotation :—Refd. Re  T.iverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 
285a. Duty of Registrar—-To impose conditions— 
When possibility of deception or confusion. ]|— 
NOTES OF OFFICIAL RULINGS (1929) A (1929), 
46 R. P. C. App. i. 
——-.|—J. & J. Colman, Ltd., applied 
to register in Part A. of the register in 
class 42 a label in respect: of semolina. The 
registrar refused the application, on the 
ground that semolina & mustard prepared 
for use as food were goods of the same 
description, & appcts. refused to agree to the 
association of the mark with earlier marks 
in respect of mustard. Appcts. appealed to 
the ct.:—Held: mustard falls under the 
description of a condiment & semolina under 
the description of a cereal & the goods are 
not of the same description, & the registrar 
should be directed to reconsider the question 
as to what association with the cereal group 
only should be required.—Ite ComMAN J. J. 
Lrp.’s APPLICATION (1929), 46 R. P. C. 126. 


Add. Annotations :—As to (1) Refd. Cham- 
pagne Heidsicck et Cie Monopole Societe 
Anonyme v. Buxton (1929), 46 T. L. R. 36. 
As ta (8) Refd. Re Proctor & Gamble Co.’s 
Petition, Proctor & Gamble Co. v. Pugsley 
Dingman & Co. (1929), 46 RK. P. C. 421. 


Add. Annotation :— As to (1) Consd. Re Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 KR. P. C. 99. 


339a. ——.]—He LIVERPOOL ELECTRIC CABLE Co. 
LTp.’5 APPLICATIONS, No. 77a, ante. 


414, Add. Citations :—[1929]1 Ch. 92; 140L. T. 9. 


414a. Prevention of deception—Not right to control 
conditions of resale.|—The registration of a 
trade mark does not enlarge the right of the 
proprietor to prevent deception as to the 
origin of goods of his production into a right 


326a. 





331. 


337. 


PART I. SECT. 2, SUB-SECT. 11. 


sa. Meuning of.J—To be a fancy term 
& not a descriptive term, a mark 
applied to goods must be obviously 
intended to be non-descriptive. Where 
words are prima facie descriptive, the 
fact that the article to which they are 
applied does not answer the description 
imported by them, will not make them 
fancy words.—ORANGE CRUSH (AUB- 
TRALIA), LTD. v. GARTRELL ay oy 28 
a Boe W. 392; 45 N.S. W. W.N. 


PART I. SECT. 3, SUB-SECT. 2. 


ac. Security for costs—Whether or- 
dered.|—Held: a petitioner in a pro- 
ceeding before this ct. for an order 
entitling him to register a trade mark 
is a pitf., & when residing abroad may 
be compelled to give security for costs. 
—ENERGINE REFINING & MANU- 
FACTURING Co. v. IRVING, [1927] Exch. 
Cc. R. 235.—CAN. 


PART I. SECT. 4, SUB-SECT. 2. 
418 i. Mark registercd under specific 


mark-——-Use only in respect of one article 
in class—Whole class not protected.|— 
Re ProcrorR & GAMBLE Co.’S PETITION, 
PrRocrok & GAMBLE Co. v. PUGSLEY 
DINGMAN & Co., Lp. (1929), 46 
kh. P, C. 421.—CAN. 


PART I. SECT. 5, SUB-SECT. 1.—A. 

426 i, Removal-—Grounds for—Prior 
user by applicant.}—GoLD MEDAL 
Camp FURNITURE . Co. v. GOLD 
MEDAL Mra. Co., [1928] 2 D. L. R. 
819.—CAN. 


Vol. XLII.—Trade Marks, 


to control dealing in the goods otherwise 
than upon such conditions as he may choose 
to impose with regard to resale, price, & 
area of market.—CHAMPAGNE HEIDSIECK ET 
‘1% MONOPOLE SOCIETE ANONYME v. BUXTON 
(1929), 46 T. L. R. 36. 

465. Add. Annotation :—Apld. Re 
Trade Mark (1928), 46 R. P. C. 13. 

558. Add. Citation :—140 L. T. 19. 

629a. .|—Pltfs., who were proprictors 
of a trade mark, consisting of the word 
‘* Nildé,”’ registered in class 48 in respect 
of face powders & similar toilet articles, 
brought an action for infringement of the 
mark & for passing off against defts., who 
carried on business as ladics’ hair-dressers 
under the name ‘‘ Ernaldé, Ltd.,”’ at premises 
which were nearly opposite to those of pltfs. 
Pitfs. alleged (infer alia) that defts.’ shop 
front was identical with that of pltfs., save 
in colour & the substitution of the name 
“ Ernaldé ” for ‘f Nildé ’ :—Held : the name 
‘‘Ernaldé’’ was not adopted with the 
intention of deceiving, & did not in fact 
deceive, the public, & thcre had been no 


Inescourt’s 








Trade Names and Designs. 


Cases 414a-—1120b. 


infringement of the trade mark.—Soci&th 
LA PARFUMERIE Nipt v. ERNALDE, LTD. & 
FRYER (1929), 46 R. P. C. 453. 


Add. Annotation --—Refd. Re Inescourt’s 
Trade Mark (1928), 46 R. P. C. 13. 


684. Add. Citation :—subsequent proceedings (1929), 
46K. P. C0. 406, C. A. 
| Stone J.B. & Co., Lip. v. 
STEELACE MANUFACTURING Co., Lip. (1929), 
46 R. P. C. 406, GC. A. 
Add. Annotations :—Mentd. Stone J. B. & Co. 
v. Steelace Manufacturing Co. (1929), 46 
R. P. C. 192; Champagne Ieidsieck et Cie 
Monopole Societe Anonyme v. Buxton (1929), 
46T. L. R. 36. 
Add. Annotation :—Mentd. Champagne Heid- 
sieck et Cie Monopole Societe Anonyme v. 
Buxton (1929), 46 T. L. R. 36. 
696a. Striking out statement of 
judicata.| —Jarcrr (Co., Lip. v. 
(1929), 46 R. P. C. 386, C. A. 
Possibility of confusion.]|—-KnItson 
ACCUMULATORS, LTp. v. Hpison STORAGE 
BATLERLES, Lrp. (1929), 46 R. P. C. 432. 


655. 


684a. 





686. 


694. 


claim——-Res 
JAEGER 


818a. 





Part Ill—False Marks and False Trade Descriptions. 


877. Add. Annotation :—Refd. Allen v. Whitehead (1929), 45 T. L. R. 655. 


Part V.—Trade Names and Passing Off. 


1019. Add. Annotations :—As to (1) Apld. Stone 
J. B. & Co. v. Steelace Manufacturing Co. 
(1929), 46 R. P. C. 192. Generally, Retfd. 
Champagne Heidsieck et Cie Monopole 
Socicte Anonyme v. Buxton (1929), 46 
T. L. R. 36. 

1041. Add. Citation :—subsequent proceedings, sub 
nom. JAEGER Co., LYp. v. JAEGER (1929), 46 
It. P. C. 336, C. A. 

11038. Add. Annotation :—Refd. Stone J. B. & Co. 
v. Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1105. Add. Annotation: --Refd. Re JLaverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 

1106. Add. Annotation :—Refd. Stone J. B. & Co. 
v. Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1120a. Misleading trade circular by successor 
to business.]|—Pltfs. & defts. carried on busi- 
ness of a similar description. On the expira- 


a ace ns ti 

















tion of the term in a lease of certain works 
to pltfs., where they had carried on their 
business, defts., fifteen months afterwards, 
had procured a lease of the same works, 
with the exception of certain mines of clay. 
Defts. issued a circular & card tending to lead 
the public to suppose that defts. had suc- 
cceded to the business of pltfs., & were working 
the same material as pltfs. had formerly 
used :- lIeld: although the words of the 
circular & card might be literally true, yet, 
if they tended to mislead the public, the 
ct. would restrain them from further cir- 
culating or issuing such or any similar 
circular or card.—HARPER v. PEARSON (1860), 
3 L. T. 647. 


1120b. -—— Representation as to edition prescribed 
for examination.]—Pltfs. were the publishers 
of, & owners of the copyright in, a book 
entitled ‘‘ Hazlitt’s Selected Missays,’’ edited 
by George Sampson, which included thirteen 





a — 





PART I. SECT. 7, SUB-SECT. 2.—-B. 


614 xiii. ——-.J—MALUMIAR & 
Co. v. Fintay & Co. (1929), I. L. KR. 
7 Ran. 169.— IND. 





PART IV. SECT. 1. 


sd. Industrial design.}—Uecld: as 
Trade Mark & Design Act docs not 
define what industrial designs are 
within the meaning of the Act, the 
word ‘‘design * therein must be taken to 
be used in its ordinary, & not in an 
artificial, sense.—CLATWORTHY & SON, 
LTD. v. DALE DISPLAY FIXTURES, LTD., 
[1928] Exch. C. R. 159.— CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


1046 i. What constitutes default— 
Inaccurate deseription of business.|-— 
An Arakanecse carricd on & money- 
lending business in his own name until 
his death. His widow continued the 
business as i ard aa in tbe name 
of her husband, adding to that name 
the words ** & Co.’’ She lent moneys 
to resps. on a mtge., which was 
taken in her business name. She then 
registered the business under Burma 
Registration of Business Naines Act, 
but. erroneously entered herself as well 
as ber children as partners. She then 
sued resps. in the name of the business, 


aan 


for the mtge. debt. :-—Held : sect. 3 (6) 
of the Act applied without qualification 
in this cose, & that her particulars 
being inaccurate, there was no propor 
registration under the Act, & her suit 
failed under sect. 5 (1) of the Act.— 
MAUNG nA Nyo v. MA Un MA PRO 
(1929), I. L. R. 7 Ran. 296.—IND. 


}-M‘LACH- 
[1929] S.C. 





1052 ii. -—— —- - . 
LAN (J.J. & I.) Potitioners, 
(Ct. of Sess.) 357.-- SCOT. 


-——— 


1052 iii. SMITH v. FINCH. 
Aaa Ag Cc. R. 186; 3 W. L. R. 


Cases 1120b—1557a. 


1120c. 


essays & notes on the essays. In 1927 & 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold & the other defts. 
sold a book entitled ‘‘ Hazlitt’s Selected 
Essays, [Edition Hollingworth,” containing 
twenty of such essays, including the thirteen 
selected by Sampson. Pltfs. commenced an 
action against defts., alleging that defts. had 
passed olf the Hollingworth edition as & for 
the Sampson edition of pltfs. by representing 
that the Hollingworth edition was that 
prescribed for the London Matriculation 
Examination, & also alleging infringement of 
copyright in their selection of essays :— 
Held: if the fact were that a purchaser had 
been misled into thinking that defts.’ book 
had been prescribed for a certain examination, 
that was simply a representation as _ to 
quality & would give pltfs. no right of action, 
there had been no passing off of defts.’ hook 
as pltfs.’ & there was no infringement. of 
copyright.—-CAMBLRIDGE UNIVERSITY PRESS 
v. UNIVERSITY ‘TUTORIAL Press (1928), 45 
RN. P. C. 335. 





Goods sent in reply to order by 
plaintiff.|— Pltfs.. who had for some time 
used the device of a swan with the word 
‘‘ white’? on labels on porcclain enamelled 
baths of their manufacture, applied on two 
occasions to register the device, first in class 1 
in relation to enamel, secondly in class 13 
in relation to baths & the like. Both 
applications were refused. On Jan. 25, 1926, 
the B. W. Assocn. registered under sect. 62, 
in respect of astandardised brass tap approved 
by the Ministry of Health, the device of a 
swan with the letter B.W. A. The attention 
of pltfs. was drawn to the sale by defts. of 
one of these standardised taps in Feb. ; 
& later, upon ordering ‘ 3-in. brass globe 
cocks Ministry of Health pattern swan,”’ 
pitfs. received a like tap from defts. Pltfs. 
thereupon brought this action to restrain 
defts. from passing off, & at the same time 
moved to rectify the register by removing 
therefrom the B. W. Assocn.’s standardisa- 
tion mark :—Held: pltf.’s device of a swan 
was known to the trade as indicating, not 
taps, but porcelain baths of pltfs.” manu- 
facture or merchandise enamelled with a 
particular characteristic enamel] ; the presence 
on the register of resps.’ standardisation 
make, & the use of it upon brass taps made to 
the Ministry of Health specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of pltfs.; the sending of one of such 
taps by defts. in response to pltfs.’ order was 
a reasonable response to that order : pltfs. had 

roved neither that the device of a swan 
Indicated their taps to the trade, nor passing 
off by defts. ; & both the action & the motion 
failed.— WILSON’s & MATHIESON’S, LTD. v. 
MEYNELL & Sons, Lrp., Re Winson’s & 


1212a. 


1415a. Particulars — When 


1557a. 


ENGLISH AND EMPIRE Digrest SUPPLEMENT. 


MATHIESON’s LTD.’8 APPLICATION (1929), 
46 R. P. C. 80. 


.|—Pitf. co. was a public co. 
with a large capital incorporated in Feb. 
1924, for the purpose of carrying on the 
business of English & foreign chemists & 
druggists, wholesale & retail, & had a number 
of retail shops in the West End of London, 
their most outlying shop being in Knights- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capital of £1,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, London, & had 
one shop in that district. Deft., I. J. Eppel, 
took medical degrees & was a qualified chemist 
in Dublin in 1912, & carried on there the 
business of a chemist’s shop until 1923. 
Deft., I. J. Eppel, having formed deft. co., 
pltf. co. sought an injunction to restrain deft. 
co. from trading under the name of IEppels, 
Ltd. :—Held: on the evidence there was no 
ground on which deft: co. could effectively 
resist the injunction.-- HEPPELLS, LYp. v. 
ea so & Eppeet I. J. (1928), 46 
iP. C. 96. 











.|\—Soctttée LA PARFUMERIE 
NiLp& v. HRNALDE, Lrp. & FRYER, No. 629a, 
ante. 


1350a. —-—.| —WILsoNn’s & MATHIESON’Ss, LTD. v. 


MEYNELL & Sons, Lrp., ite Wruson’s & 
MATHIESON’S Lrp.’s APPLICATION, No. 
1120c, ante. 


ordered. |--- Where 
a paragraph of the defence admitted the 
selling by defts. of certain articles, an order 
for further particulars of goods of which 
pltfs. complained was refused on the ground 
that defts. must be presumed to have had 
knowledge of what they were selling. Where 
pitis. alleged that the carrying on of a trade 
over a long period of years by defts. was 
calculated to deceive, & that defts. had in 
fact deceived, particulars of the acts of actual 
passing off which pltfs. intended to rely on 
at the trial were ordered to be given.— 
J«EYES SANITARY COMLOUNDS Co., LYrp. v. 
PHILADELPHUS JEYES & Co., Lrp. (1929), 
46 R. P. C. 236. 


1442, Add. Annotation :—Refd. Stone J. B. & Co. 


v. Steelace Manufacturing Co. (1929), 46 
R. P. C. 192. 

——.|—Resps. had used for many 
years in India a ticket. containing a picture 
of a lotus flower & also a combination of 
three marks, one of which also contained a 
picture of a lotus flower. Applts. had 
adopted a ticket with a different picture, 
but also including a lotus flower, & a combina- 
tion of three marks similar in general appear- 
ance to resps.’ three marks, but with a rose 
instead of a lotus flower. The ct. at Allaha- 
bad found that applts. had adopted these 
marks fraudulently, & that they were cal- 
culated to lead to passing off, & granted an 





PART V. SECT. 5, SUB-SECT. 4.— 
B. (b). 


1271 ii. -—— -}~— Where goods are 
ordinarily sold by retail, a mere general 
resemblance with pltf.’s goods at a 
distance is not enough to entitle him to 
succeed in a pee on suit. The test 
which the ct. will apply is the pro- 
bability of confusion at that distance 
which would ordinarily intervene 





between the purchaser & the seller, or 
between the purchaser & the goods if 
they were vac upon the counter.— 
HSDAILE v. MATTHEWS THOMPSON, LTD. 
(1927), 28 S. R. N.S. W. 15.—AUS. 


PART V. SECT. 5, SUB-SEOT. 5.— 
C. (b) i. 





1318 iv. -+—-WHITWORTH HER- 
BERT, LTD. v. JAMNADAS LEMOCHAND 


MENTA (1927), I. L. R. 52 Bom. 228.— 
IND. 


PART V. sane SUB-SECT. 6.— 


1460 i. Use of letters REG—Whether 
bar to relief.J}—ANGELIDES v. JAMES 
STEDMAN HENDERSONS SWEETS, LID. 
(1927), 40 ©. L. R. 43.—AUS. 
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injunction & damages. No case of actual 
deception was proved. The estimate of 
damages in particulars to the plaint which 
was verified by affidavit was Rs.25,000. 
The ct. awarded damages on the following 
basis: applts. were proved to have sold 
cloth bearing the marks complaimed of to 
the value of Rs.3,200,000 ; the ct. assumed 
that, if offered without these marks, only 
40 per cent. of this quantity would have 
been sold, & gave as damages 9 per cent. as 
rofit on the remaining 60 per cent., i.e. 
s.172,800. Applts. appealed :—Held: the 


| 


Cases 1557a---1570. 


injunction was rightly granted, but the 
damages must be calculated by estimating 
the trade lost to resps. by reason of the use 
of applts.’ marks, & the damages should be 
reduced to ks.67,000.---J va@Gt LAL-KAMLA- 
PAT & JUGGILAL- KAMLAPAT MILLS OF 
CAWNPORE v. SWADESHI Co., Lrp. (1928), 
46 R. P.C. 74, P. C. 


1570. Add. Annotations :—Apld. The Young Sid, 


[1929] P. 190. Refd. Brown v. Dagenham 
U. D.C. (1929), 98 L. J. K. B. 565; Clark 
v. Urquhart, Stracey v. Urquhart (1929), 
141 L. T. 641. 


PART V. SECT. 6, SUB-SECT.7.—F. (c). 
1559 iii. ——.]—Jvuaaqr LAL-KAMALAPAT v. SWADESHI MILIS Co., LTD. (1928), L. R. 56 Ind. App. 1.—IND. 


ENGLISH AND Empire Digest SUPPLEMENT’, 


TRAMWAYS AND LIGHT RAILWAYS. 


PART I. SECT. 4, SUB-SECT. 38. 


m i, -——-— What amounts to breach. }-—- 
GLASGOW CORPN. v. STRATHERN, [1929] 
S. C. (J.) 5.—SCOT. 


PART IV. 


h (p. 365) i. .-—A street railway 
company operating within a province, 
originally incorporated by a provincial 
legislature, but whose undertaking was 
subsequently declared by a Dominion 
Act to be a work for the general advan- 
tage of Canada, is not subject to the 
jurisdiction of a public service com- 
mnission created by the province, but 
the execution of its powers is, by the 

rovisions of the Railway Act, within 
bo jurisdiction of the Board of Rail- 
way Comrs. for Canada.— QUEBEC Ry. 
LigHT & POWER Co. v. MONTCALM 
LAND Co., [1928] 1 D. L. RR. 143; 34 
Can. Ky. Cas. 275; 927] S. C. R. 
545.— CAN. 


ff (p. 366) i. ——- ——-.} SYMONS v. 





WINNIPEG ELEC. Co., [1928] 1 D. .. R. 
159; 37 Man. L. R. 170; [1927] 3 
W. W. R. 650.— CAN. 


aaa (p. 366) i. JA atreet 
railway co. operating cars along a 
public highway is under a common law 
duty to exercise reasonable care in the 
operation of its cars to discover the 
presence of persons who are on its 
right of way as part of the highway. 
& to avoid injuring them. ‘This duty 
is not discharged with respect to a 
car operated at night unless its speed 
is governed according to the power of 
its headlight, so that when a persou 
is seen on the track the car can be 
stopped in time to avoid an accident. -- 
PRONEK ¥. WINNIPEG SELKIRK & LAKE 
WINNIPEG Ry. Co., [1928] 2D. L. hi. 
725; [1928] 1 W.W. 2. 857; 34 Can. 
Ry. Cas. 261; 37 Man. L. R. 320.-—CAN. 


bh (p. 367) i. — Slippery step.) 
CHIPPENDALE v. WINNIPEG ELEC. Co., 
(1928]1 D.L. R.920; [1928] 1 W. W. R. 











238; 37 Man. L. R. 207.—-CAN. 


hh (p. 367) ii. ——~ Displacement of 
platform on strect.J—ZEIDEL v. WINNI- 
PEG Evectric Co., [1928] 3 D. L. R. 
570; [1928] 2W.W.R. 601: 34Can. Ry. 
Cas. 267; 37 Man. L. R. 412.—CAN. 


ll (p. 367). Affd. subnom. WINNIPEG 
ELEcTRIC Co. v. ScoTT, [1928] 2D. L. R. 
420; [1928] S.C. R.52; 34 Can. Ry. Cas. 
260.—CAN. 


00 (p. 367). Pevcsd. sub nom. WINNT- 
PEG ELECTRIC Co. v. ODEGAARD, [1928] 
aa L. R. 297; [1928] S. C. R. 192.— 


tt (p. 367) i. -- -.}/-Sourn Aus- 
TRALIAN RAILWAYS COMRS. 1. BARNES 
(1927), 40 C. L. RR. 179.- --AUS. 


sa. Agreement between strect railway 
& munieripalily—Not enforceable by 
private indundual.|---Ez p. NEw BRUNS- 
WICK POWER Co. (N. B.), [1928] 1 
D. L. R. 332.—CAN. 
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TRESPASS. 


Part |.—In General. 


50. Add. Citations :—sub nom. Biaas v. GREEN- 


FIELD & BENGER, 8 Mod. Rep. 217; sub nom. 


BRIGGS 1. GREINFEILD & BENGER, 1 Stra. 
610. 


Part Il.—Trespass to Land. 


162. Add. Annotation :—Mentd. Salisbury House 


Kstates v. Fry (1929), 98 L. J. K. B. 722. 





247a. -—— Holding public meeting on private land.| 


—Pltf. co. was formed to acquire & did in 
fact acquire land at H. to be laid out as a 
garden city under & by virtue of powers con- 
ferred by a private Act. of Parliament. The 
roads in the garden aty were vested in the 
pitis. & were to remain so vested until made 
up & taken over by the highway authority. 
Deft. gave notice that: he mtended to hold an 
open air meeting in the neighbourhood of a 
church on pltfs.’ property at the junction 


announcing that they were private roads. 
They were not dedicated to the public. nor 
had they been taken over by the highway 
authority. DPltfs. having sought an injunc- 
tion :— Held: it being clear that there was 
no public right of way along the roads in 
question, it was unnccessary to discuss the 
question about any right of holding a meeting 
at the junction of the roads, & pltfs. were 
entitled to an injunction. — HampsrEap 
GankpDEN SuBuURB TRUST, Lrp. v. DENBOW 
(1913), 77). P. 318. 


of two roads. 


These roads were not barred, 
but notices had been posted upon them 


258. Add. Annotation :— Refd. Grant v. Derwent, 
[1929] 1 Ch. 390. 


Part Il]—Trespass to Goods. 


551. Add. Citations :—-sub nom. Biaas v. BENGER, 2 Ld. Rayim. 137 


& BENGER, ] Stra. 610. 


PART IJ. SECT. 3, SUB-SECT. 4.—-A. 


sa. J ocatee of Crown lands.|--HAMM 
v. KROKBACK & Co., BALL tT. KROKBACK 
& Co. (1928), 34 O. W. N. 81; affa. 
[1928] 2 D. L. R. 389,.—CAN. 


PART Il. SECT. 5, SUB-SECT. 6.--B. 


li. -J-- On an appeal from 
a judgment whereby pltf. in an action 
for trespass was awarded vindictive 
damages in addition to special] damages, 
held that, in view of deft.’s persistence 
in trespassing in deflance of pltf.’s 
requests to desist, his violent & abusive 
conduct towards pltf., & the par- 
ticularly injurious & malicious manner 
in which certain of the trespasses were 
committed, the allowance of vindictive 
damages was justified & the amount 
thereof shonld not be reduced.-- 
SPENCER v. GRANT, [1928] 1 ]). L. R. 
820; [1928] 1 W. W. R. 190; 22 Sask. 
L. R. 365.—-CAN. 


PART II. SECT. 6, SUB-SECT. 2.—B. 

sc. Possession of mother.|J—The por- 
session of a mother will not be con- 
sidered tortious as against the heir, 
being her own child, but will rather be 
treated as the pussession of a guardian. 








- Dor d. UoaK v. impry (1834), 3 
(). Ss. 488.—CAN. 


PART Il. SECT. 6, SUB-SECT. 3.—B. 


sd. Lony possession of easement.|-— 
BROWN v. STREET (1844), 1 U. C. XR. 
124.— CAN. 


PART II. SECT. 6, SUB-SECT. 6. 


ei.- = ---The moneys puy- 
able under an agreement for the sale 
of. land were assigned to deft. bank, 
& the purchaser, who wus in possession 
& had defaulted In lus payments, 
agreed with the bank to pay over to it 
the proceeds of the crop on the part 
of tho Jand which had been broken but 
had not. been summer-fallowed for 
several years, & also agreed to summer- 
fallow it without delay. Ife, however, 
having neglected to summer-fallow it, 
although the bank told him that if he 
did not. do so it would; &, having 
failed to carry out a promise given b 
him to the wecd inspector to ploug 
under the weeds, one C., acting 
under instructions from the bank, 
entered on the land & had ploughed 
under the weeds on a part of it when he 





) . 


“9 


sub nom. BRIGGS v. GREINFEILD 


was ordered off by the purchaser :-— 
Held; the bank & C. were liable to the 
purchaser for damages for trespass. 
The bank was not in the position of a 
person who has a right to abate a 
nuisance with or without notice even 
f a nuisance existed; nor, in the 
ubsepee of a contract giving it a right 
of cntry, had it a right to enter on the 
principle that it was entitled to pre- 
serve Its security or prevent its impair- 
ment; & the evidence did not support 
a finding that the ontry was by leave & 
Jicence.—RovaL BANK OF CANADA ¥. 
BENDIKSEN & IRELAND, [1928] 2 
W. W. R. 27.—CAN. 


PART Il. SECT. 6, SUB-SECT. 9. 


sf. AZistake as to land entered upon.}— 
MUNRO v. PINDER LUMBER & MILLING 
Co. (1925), 52 N. B. R. 487.—CAN. 


PART III. SECT. 5, SUB-SECT. 3.—B. 


q i. ——.}~—In an action for negli- 
gence causing damage to goods the 
measure of damages is the depreciation 
in the value of the goods as the result 
of the aecident.-—CoPpLEY v. FINKEL- 
STEIN, [1928] 3 D. L. R. 671; £1928] 
3 WwW. W. ki. R9,— CAN. 


Case 7738a. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Part IV.—Trespass to the Person. 


733a, —— ——- ——- ——.]—If A., having no | 


right to apprehend B., direct a police officer 
to take B., & he do so, B. may maintain an 
action for false imprisonment against A. ; 
but if A. merely make a statement to the 
officer, leaving it to him to act or not as he 
thinks proper, & the officer then take A., 
B.’s remedy against A. is, if any, by action 


PART IV. SECT. 1, SUB-SECT. 7. 


k i. Provocation to assault. } 
—QOn appeal from a judgment for pitf. 
in an action for assault the damages 
were reduced to $10, the assault havin 
been mnorely a technical one, whic 
apparently had been courted by pltf. 


HODGKINSON vw. 
W. W. R. 763.—C. 








with a view to an action for damages.—  defenda 
Praia 11928} 3 


PART IV. SECT, 2, SUB-SECT. 2. 





731 i. 
police officer—No further action by 


on the case.—HOPKINS v. OROWE (18386), 7 
C. & P. 373; 173 BE. R. 166, N. P.; subse- 
quent proceedings, 4 Ad. & BI. 774, 


Annotations :—Distd. Hudson v. Howard (1837), 1 Jur. 658. 
Refd. Kine v. Kvershed (1847), 10 Q. B. 143; Read ». 
Soe Coates C. B. 850 ; Derecourt v. Corbishley (1855), 

ur. e e e 


RASMUSSEN, 
[1928)3D.L. R.319; [1928]2 W. W.N. 
‘ 278; 23 Alta. L. R. 515.—OAN. 


731 ii, Incorrect repetition 
of statement made by defendant causing 
arrest.}—SPARKS v. JOSEPTT (1858), 
7C. P. 69.—CAN. 


mt.]-— MANN ¥. 








Charge made to 


Vol. XLII.—Cases 102—653b. 


TROVER AND DETINUE. 


Part I1.—Liability for Conversion and Detinue. 


102. Add. Annotation :—Consd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. ae Refd. iS rue Pole (1820), 4 B. & Ald. li 
200a. bite indorsed to agent for account of |» Muclocd (1849) 4 Mow’ Tad es teed NEN cOee 
plaintiff—Deposit by agent to secure advances. | as 
——TREUTTEL v. BARANDON (1817), 8 Taunt. 245. Add. gan Refd. Re Mason, [1929] 


100; 1 Moore, ©. P. 543; 129 F. R. 320. eae 
Annotations :—Apld, Evans v. Kymer (1830), 1 B. & Ad. 


— we ee eT 


Part II1.—Enforcement of Liability. 


400. Add. Annotation :-—Mentd. Foster v. Driscoll, Stikeman v. Dawson (IB47), 1 De G. & 8m. 90; Danby ». 
Lindsay v. Attfield, Lindsay v. Driscoll, { mb (861) 116.8 N.S. das, Item Macdonald (1885), 


17. L. R. 465. 
[1929] 1 K. B. 470. 653b. Proof of taking—What amounts to.]|—-Trover 


488. Add. Annoiation :—Refd. Smart Bros. v. Holt, for bricks. Evidence that men fetched them 

[1929] 2 K. B. 303. away, saying they were ordered by deft., 

658a. What must be proved.]—MILLs v. GRAHAM & evidence that the cart they took them in 

(1804), 1 Bos. & P. N. R. 140; 127 FE. R. had on it the same name as deft.’s, is not 

A138. evidence to ie to the jury that paee ears 

aes ' them away.—HvEVEsST vr. Woop (1 ), 1 

notations : . Gledstane ». Ww ae tT. 

series Witton, viceen (S44 6 a ne 23) Mentd. C.& P. 75; 171 FE. R. 1108, N. P. 


lh eA GE 





ET nad Tarn ge 





ee re a 








a “ —_ et 


PART II. oe 1 SUB-SECT, 2.— | officer.}-- Pia ere v. GALLAGHER , of goods, the proper measure of 
A. (b). cs re Ss. Rk. rie 549; 45 daniages | a an pte hee ue avon 

.|N.8 N, 154, oo or wrongfully taking then Is the value 

peat Intermedating with goods hes of the guods at the time of the con- 
Vv - BR. 56.—AUS. J version, though they were taken under . 
ats PART III. SECT. 8, SUB-SECT. 1.— |; an exocution againpt a person who had 
C. (b) i. pee oruet eu ane yee & tor 

ch p Wot 1 bound to accoun 

PART II. SECT. 1, SUB-SECT. 2.—B. 574 iv. —— -+—Whcete pitf. has | to such person. RANKIN v&. MITCHELL 
sa. Unjustifiable detention by police | the immediate ‘right to the possession | (1869), 12 N. B. R.(! Han.) 495.-—CAN. 


Cases 89-~544a. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


TRUSTS AND TRUSTEES. 
Part |.—Trusts. 


89. Add. Annotation :—-Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

94. Add. Annotation :—Consd. Re Franklin & 
Swathling’s Arbitration, [1929] 1 Ch. 238. 

165. Add. Annotation :—Refd. Perrin v. Dickson 
(1929), 45 T. L. R. 621. 


805. Add. Annotations :—Generally, Mentd. Geo- 
logists’ Assocn. v. I. R. Comrs. (1928), 14 
Tax Cas. 271; Ite Grove-Grady, Plowden v. 
Lawrence, [1929] 1 Ch. 557. 

325. Add. Annotation :-—- Mentd. 
Blackwell, [1929] A. C. 318. 

401a. ‘‘ On the understanding.’’|—-Where a_ will 
which named no exor. nor trustee directed 
that the estate, under £300, should be given 
to testator’s wife in trust for two children “* on 
the understanding ”’’ that testator’s father 

rovided for the wife so long as she retained 
1er present name, the ct. held on motion that 
the condition had no testamentary value, & 
made the grant of letters of administration 
with the will annexed to the widow as bene- 
ficially entitled. —-Rke DuLson (1929), 140 
L. T.470; 45 T. L. R. 228. 


409a. .j—Testator, being entitled to two 
leaschold houses situate at P. & at R. respec- 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at R. as 
she should elect, for her life. without the 
payment of any rent:—Held: the widow 
must elect between the two houses, & could 
not enjoy both.--HArsny v. Moorr (1860), 
81. T. 209; 6 Jur. N.S. 883. 


415. Add. Annotation :— Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 


428. Add. Citation :-—-140 L. T. 369. 


438. Add. Annotation :—Apld. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 


Blackwell  v. 





451. Add. Annotalion :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 
4583. Add. Annolation :—Consd. Blackwell  v. 


Blackwell, [1929] A. C. 318. 

Add. Citations :—affd. [1929] A. C. 318; 98 

L. J. Ch. 251; 140 L. T. 444; 45 T. LL. R. 

208; 73 Sol. Jo. 92, H. L. 

Add. Annotation :—Consd. Blackwell. Black- 

well, [1929] A. C. 318. 

Add. Annotation :—Consd. Blackwell v. Black- 

well, [1929] A. C. 318. 

463. Add. Annotation :—Folld. Blackwell v. Black- 
well, [1929] A. C. 318. 


460. 


461. 


462. 


PART I. SECT. 3, SUB-SECT. 1.— 
A. (a). 





37 xv. ---—.} Parties taking a deed 13 Gr. 371.— 


from a person standing in a fiduciary 
relation acquire no title if the circum- 
stances sbould have put them upon 
inquiry. Neither the Registry of 
Deeds Act nor Statute of Frauds, 
requiring certain trusts to be in writing, 
apply to such a@ care.—-MILLER & Co. 
v HALIFAX POWER Co. (1915), 48 
N. Ss. R. 370.—CAN. 





t i. 


PART I. SECr. 5 oe 1.— 
- (a). 
61 iv. -/—-CLARKE v. EBY (1867), 
CAN. 


61 v. ———.]— SMITH 0 BENOR (1913), 
24 O. W. R. 521; 4 0. W. N. 985; 
10D. L. R. 824.—CAN. 


PART I. SECT. 3, SUB-SECT. 3.— 
H. (h). 


-+-—Testator after devising 
& bequeathing to his wife “all my 
personal property, monies, securities, 
everything that 1 now possess & may 


464. Add. Annotation :—Distd. Blackwell v. Black- 
well, [1929] A. C. 318. 
Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 


Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 


Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 


Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 


Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 


Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 


After variation of original settlement. |— 
Testator bequeathed his residuary estate upon 
trust for his children in equal shares & 
declared that as to the share of his son FE. 
a moiety thereof should be held upon trust 
to pay & make over the same to the trustees 
of a settlement dated Sept. 23, 1916, to be 
held by them upon the trusts of such settle- 
ment, so far as the same should be then 
applicable & capable of taking effect. By 
the settlement so referred to, which was 
made after the marriage of E. with his wife 
G., a certain fund was vested in the trustees 
thereof under which FE. took the first life 
interest & upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for E.’s children by his wife G. 
or any future wife. Testator diced in 1917, 
& in 1928 the marriage was upon G.’s petition 
dissolved, & an order was made under which 
the trusts of the settlement were varied ; the 
effect of this variation being to deprive E. 
of any interest under the original trusts 
thereof, to give G. an immediate life interest, 
& to vest the settlement fund after her death 
in P.,the only child of her marriage with E. :— 
Held: upon the proper construction of 
testator’s will, the share of 1. in his father’s 
residuary estate ought to be held upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
trusts.——Ite Gooch, GoocH v. Goon, [1929] 
1 Ch. 740; 98 L. J. Ch. 285; 141 L. T. 150. 
Add. Annotation :—Refd. Re Gooch, Gooch v. 
Gooch, [1929] 1 Ch. 740. 

.|—Testator directed by his will that 
his residuary real & personal estate should, 
after the death of his widow, be “ equally 
divided amongst & settled for their own & 


465. 
478. 
479. 
480. 
484. 


487. 





493a. 


495. 








544a. 


possess at the time of my decease,’’ 
then added “ & this is my wish (her 
being free to use her own judgment) 
for her, S. K., to will at her death ” in 
favour of several objects :—-Held: the 
will did not create a precatory trust.— 
Re KEYES ESTATE, KEYES v. GRANT, 
lean Tt. 558; [1928])2 W.W. R. 


—_— 


PART I. SECT. 3, SUB-SECT. 5.— 
B. (b). 


L. R. 364” 


g. For ‘* [1918] N. Z. 
. R. 364.” 


read ‘* [1928] N. Z L 


561. 


688. 


761. 
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sole use upon my dear children, & should 
they marry the husband to have no control 
over their property.’’ Testator left him 
surviving three daughters only :—Held: the 
expression in the will of testator was not 
sufficiently precise to raise an executory 
trust.—-Re BANNISTER, Heys-JONES v. BAN- 
NISTER (1921), 90 L. J. Ch. 415; 125 L. T. 54. 


Add. Annotation :—Mentd. Ie Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :—Mentd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 


Add. Annotation :—Consd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 748. 


769a. Agreement to convey to creditor.|—-W. being 


indebted to C., agreed by deed to convey 
his estate to C., upon trust to sell the same, & 
to pay off certain debts of W. due to other 
persons, & then the debt due from W. to C., 
& to pay over thé surplus, if any, to W. No 
conveyance was executed. C. being after- 


Cases §544a—1499a. 


wards in possession of the estate under a 
fi. fa. issued on a judgment upon a warrant 
of attorney given by W., agreed with W.’s 
agent to purchase the estate. W. ratified 
the contract, but subsequently impeached 
it as one made by a trustee for his own benefit 
& against the interest of the cestud que trust :—- 
Held: C. was not a trustee for W., but was a 
creditor holding a security for his debt; & 
the contract of sale was valid.—WaATERS v. 
GROOM (1844), 11 CL & Fin. 684; 8 KK. R. 
1262, H. L.; affg. S. C. sub nom. CHAMBERS 
v. WATERS (1833), Coop. temp. Brough. 91, 
1... C. 


Sa :—Refd. Helling vr. Lumley (1858), 28 L. J. Ch. 
876. Add. Annotation :—-Mentd. Fie Binns, Public 
Trustee v. Ingle, [1929] 1 Ch. 677. 


903. Add. Annotation :-—Refd. Perrin v. Dickson 
(1929), 08 Tl. J. K. B. 683. 


977. Add. Annotation :-—Refd. Verner-Jellreys v. 
Pinto, [1929] 1 Ch. 401. 


Part ||.—Trustees. 


14384a. Equitable estate of beneficiary becoming 


legal estate.|—On July 5, 1802, B. & another 
trustee who predeceased him were admitted 
to certain copyhold plots upon trust out of 
the rents & profits to raise & pay an annual 
rent of £7 10s. to U. & his heirs & stbject 
thereto in trust for W. & his heirs. Many 


years after B.’s death his customary heir C., | 
since deceased, was admitted to two plots, | 


but no one was admitted to the third; so 
that on Dec. 31, 1925, the best right to 
admittance was in the customary heirs of C. 
& B. On the same date the equitable title 
to the land stood vested in T’. & X. as joint 
tenants in fec, subject to the equitable rent- 
charge then vested in Y., subject to proof of 
his title. On Jan. 1, 1926, the Law of Pro- 
perty Acts came into operation & the copy- 
hold plots were -enfranchised. The ct. being 
asked to determine in whom the legal estates 
in the land & the rentcharge vested :—Held : 
on the rentcharge becoming a legal rent- 
charge the trustees became bare trustees with 
no longer any active duties to perform.—Le 
Kina’s THEATRE SUNDERLAND, DENMAN 
PICTURE Houses v. THOMPSON & COLLINS 
ENTERPRISES, [1929] 1 Ch. 483; 98 L. J. Ch. 
109; 140 L. T. 468. 


1499a. Acquisition from married woman trustee-— 


PART I. SECT. 12, SUB-SECT. 1. 


sa. Effect of non-acceptunce by bene- 
jiciuries.)\—Re B., C 


In order to defeat Judgment.|— Where the ct. 





ANADA TRUST Co. af. 


PART II. SECT. 2, SUB-SECT. 2.— 
B. (c). 


Jurisdiction of court to vary 


in giving judgment against a married woman, 
who is a defaulting trustee, orders that the 
judgment be satisfied out of her separate 
estate, & execution proves useless, it is not 
open to pltf., in a new action, to obtain 
against her judgment in a different form for 
payment of the moneys into court. As 
against her the matter is res judicata. But if 
it appear that she has transferred the moneys 
10 a person with knowledge of the proceed- 
ings against her, action will lie against the 
transferee as constructive trustee. PItf. 
obtained against the first deft., a married 
woman, judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Iividence disclosed that the first deft. had 
parted with the whole of the sum, having 
transferred most of 1t to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless, pltf. now brought this action, alleging 
that the first deft. had paid the money to the 
second deft. in order to defeat any Judgment 
for the pltf., & that the second deft. received 
the money as constructive trustee :— Held: 
judgment could be given against the second 
deft., who had received the moneys as con- 
structive trustee.—GkEEN v. WEATHERILL, 
[1929] 2 Ch. 213; 98 L. J. Ch. 369; 45 
T. L. R. 494. 


pest of his trustecs should go to reside 
out of the Australian States, but 
expressed a * desire ’’ that the number 


v. GARDINER, [1928] 1 D. L. BR. 501.-— 
CAN. 


PART I. SECT. 14, SUB-SECT. 3.-—B. 


sc. Company—A pplication for shares. ] 
——-fte FADA (AUSTRALIA), Lirp., Hz p. 
aus Brown, (1927) 8. A. S. R. 590.— 


PART II. SECT. 2, SUB-SECT. 1.---A. 


sd. Persons resident in Great Britain -— 
Tenant for life resident in Hnugyland.|— 
Re Bal » WHITING v. CAVENDISH, 
{1928] V. L. R. 171; [1928] Argus 
L. R 12.—-AUS. 


J.B. 


power of appointment.) ---'Trustce Act, 
1925, 8. 81, enables the ct. to do any 
administrative act in the administra- 
tion of a trust, & ompowers the et. in 
a proper case to vury a power of 
appointment of new _ trustees.—le 

AYNE (1948), 28 S. lt. N. S. W. 
157 ; 45 N. Ss. Ww. W. N. 46.—AUS. 


PART II. seca “4 pene 2.— 


sg. ** Desire’? for not less than three 
trustees—Whelher mandat or direc- 
tory.J)—Testator by his will declared 
that the statutory power of appointing 


new trustees should be exercisable if 


1169 


of trustecs of the will should always be 
not less than three. One of the three 
trustees was dead:—Held: it was 
mandatory on such retirement to 
appoint no less than three trustees.— 
Re MAYNE (1928), 28 5. R. N.S. W. 
157: 45 N.S. W. W. N. 46.--AUS. 


PART II. SECT. 7, SUB-SECT. 1.— 
C. (b) i. 


sh. Properly subject to extstiny con- 
tracl -Trusts Ordinance, 1917, s. 93, 
of Ceylon--When registration necessary .} 
—JJALL v. PRLMAPULLA VALLEY TEA 
& RUBBER Co., LTD., [1929] A. C. 662. 
~——-CEYLON. 


Cases 2088a—3475a. E.INGLISH AND EMPIRE Diarst SUPPLEMENT. 


Part I!1._—Administration of Trusts. 


2033a. ——_— Misapplication of trust funds—Payment 
to wrong person.|—-The indemnity conferred 
on trustees by Trustee Act, 1925 (c. 19), s. 30 
(1), does not apply where a trustee, even 
though as the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The selling agents of a colliery co., which 
had sold its undertaking & was being 
voluntarily wound up, claimed £19,088 
damages for alleged breach by the co. of the 
agency agreements. There had in fact, as 
the ct. held, been no breach of the agreements. 
The liquidator consulted the solrs. of a large 
shareholder, who was opposed to the claim, 
& they said they had advised their client 
that there was a valid claim but that the 
amount of damages was uncertain. With- 
out taking further advice or obtaining the 
opinion of the ct.,a course the liquidator had 
recognised to be open to him, the liquidator 
settled the claim for £15,000. A summons 
was taken out by a contributory to obtain 
repayment of this sum to the co., on the 
ground that the liquidator had been guilty 
of misfeasance, & the liquidator, whose bona 
fides was not in question, claimed the 
benefit of the indemnity given to trustees 
by Trustee Act, 1925 (c. 19), s. 30 :—Held: 


without deciding whether the liquidator was 
a trustee within the meaning of the Act, 
even if he were: (1) he was not entitled to 
indemnity under sect. 30 (1), because that 
sub-sect. does not extend to a case where a 
trustee had misapplied trust funds coming 
to his hands; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee within 
Trustee Act, 1925, he is, as a pee trustee, 
disentitled to relicf under sect. 61(per CUR.). 
—Re WINDSOR STEAM COAL Co. (1901), Lrn., 
[1929] 1 Ch. 161: 98 L. J. Ch. 147; 140 
L. T. 80, C. A. 


2220. Add. Annotation :—Mentd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 7438. 


2269. Add. Annotation :—Consd. Itc Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. 


2273a. Voluntary settlement in accordance with 
unexecuted wiJl—Failure to include trust for 
maintenance —- Remedy of beneficiary.| — 
LANGDON v. BLAKE (1865), 12 L. T. 202; 11 
Jur. N.S, 762. 


2357. Add. Annotation :—Consd. Hyman v. Hy- 
man, [1929] A. C. 601. 


2362. Add. Annotation :—Mentd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 


Part IV.-—Duties of Trustees. 


3112. Add. Annolations :—Mentd. Hobbs v. 


Tinling, Hobbs v. Nottingham Journal, [1929] W.R. 5 


2k. B.15; Tolley v. Fry & Sons (1929), 46 g349. Add. Annotation :—Distd. Re 


T. L. R. 108. 


3118a. —-—.|—-REYNOLDs v. 
. 50. 


Brown (1852), 1 


Sullivan, 


Dunkley v. Sullivan (1929), 45 T. lL. R. 590. 


Part V.—Powers and Discretions of Trustees. 


3160. Add. Annotation :—Mentd. He Silva, Silva v. 


Silva, [1929] 2 Ch. 198. 


3417. Add. Annotation :-—Mentd. Re Sandwell 3475a. 
Park Colliery Co., Field v. The Co., [1929] 1 


Ch. 277. 


PART II. SECT. 8, SUB-SECT. 3. 


sj. Death of trustee.|\—Re CATIAN & 
Reip (1933), 54 O. L. R. 1.—CAN. 


PART II. SECT. 8, SUB-SECT. 5. 


sk. Grant of administration for pur- 
pose of conveying—Invalid appointment 
of trustees.J—Three hew trustees of a 
will had been appointed in 1875, & 
the trust estate vosted 1n them. Two 
of these trustees died prior to 1907, 
& the third, K., being desirous of retir- 
ing from the trust, C. & W. were in that 
year appointed new trustces. This 
appointment was subsequently dis- 
covered to be invalid. The legal estate 
was never divested from E., who died 
intestate in the U.S. in 1915, & no 
representation had been raised to his 
estate. The ct. gave Itberty to a 

erson, Who represented some of the 

eneficiaries, to apply fora grant limited 
to conveying the legal estate & without 
citing the next of kin.—Re 


EccLgEs, 
[1929] N. 1. 58.—-IR. 


3450. ddd. Annolation :—Distd. 


Re Stevens & 


Dunsby’s Contract, [1928] W. N. 187. 





PART III. SECT. 3, SUB-SECT. 4.--A. 


2136 xxvi. ——-.])—C. had mortgaged 
certuin of his property to a bank. He 
became mentally defective, & alowed 
the peynionts to fall into arrear. The 
applicants mortgaged their own pro- 
perty, & paid off the bank. At their 
request, the bank offered C.’s property: 
for sale, &, there being no bid, trans- 
ferred it to the applicants, who sold the 
property to advantage. hey clasmned 
commission as trustees :—Held; com- 
mission or remuneration could only be 
allowed for services rendered in the 
course of the administration of a trust, 
& that as the services had all been 
rendered beforeappcts. became trustees, 
no allowance could be made.---&e 
Coane (1927) S. A. 8S. R. 238. -—- 
AUS. 


PART III. SECT. 4, SUB-SECT. 3.—B. 

2206 iv. —-—.|-—The rule that a 
trustee for sale is incapable of pur- 
chasing the trust property applies 


-——.|—In an administration action 
in which a decree had been made, & which 
was still pending, 


a receiver had been 


to a person to whom under the terms 
of the trust agreeincnut the trustee was 
required to, & did, give the sole charge 
& general management of the trust 
proporty.—-MCLENNAN v. NEWTON, 
[1928] 1 D. L. R. 189; 37 Man. L. R. 
201; [1927] 3 W. W. R. 684.—CAN. 


PART IIL SECT. 10, SUB-SECT. 2.—B. 


2655 vili. ——— —--—-.}+—BRYDEN vt. 
BRYDEN (GRIERSON) (1833), 6 Wis, 
& 8. 354; affy. 9 8S. 457.—SCOT. 


PART IV. SECT. 9. 


3067 xi. --—-——.]——-HAMILION v. YORK 
& BALDRY (1913), 24 W. L. R. 579; 
AW. W. 8. 859.-—-CAN. 


PART V. SECT. 7, SUB-SECT. 2.—B. 


sm. Whether power of sole given-- 
By discretion to dispose of real estate.}—- 

ESSELS v. CARSCALLEN (1860), 19 
C. P. 215.—CAN. 
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appointed, who was receiving the rents & | 
profits & distributing them amongst various | 
persons. On the coming into force of Law | 
of Property Act, 1925 (c. 20), the statutory 
trusts under Sched. [., Part TV., of the Act | 
came into operation, & the trustee, in whom | 
the legal estate was vested, hecame invested | 
with the statutory trusts for sale +-— Held «| 
the trustee could exercise the statutory 
trusts without the sanction of the et. in the 
still pending suit.—-Brernuarnr v. GALS: 
WORTHY, [1929] 1 Ch. 549; 98 L. J. Ch. 284 ; 
140 L. T. 685. 


3475b. Persons beneficially interested in posses- 
sion—Annuitants.|—The trustees of a will, 
which came into operation after the com- 
mencement of Law of Property Act, 1925 
(c. 20), were directed to stand possessed of the 
testator’s residuary real & personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while any annuity 
remained payable to divide the surplusineome , 
amongst such of testator’s grandchildren as | 
should be living for the period during which | 
any annuity remained payable; &, on cesser 
of all the annuities to stand possessed of the 
residuary estate in trust for his grandchildren 
& the issue then living of any then dead, as 
tenants in common according to the stocks. 
By a codicil power was conferred upon the 
trustees after the expiration of five years 
from testator’s death to sell his residuary 
sstate or any part thereof by publie auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees | 
or the persons entitled to the surplus income | 
until cesser of the annuities were the proper 
persons in whom the land ought to be vested 





Cases 3475a-—4360. 


by the exor.; &, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale :—Held: the an- 
nuitants were persons beneficially interested 
in possession within Law of Property Act, 
1925 (c. 20), 8. 26 (3), whose wishes should 
be consulted by the trustees for sale.—Re 
House, WersTMInsteR BANK v. EVERETT, 
[1920] 2 Ch. 166; 98 L. J. Ch. 381; 141 
LL. T. 582. 


8477. Add. Annotation :~-—-Mentd. Re Whitaker, 
Rooke v. Whitaker, [1929] 1 Ch. 662. 


3489. Add. Annotation :-—Distd. Re White, Pit- 
man v. White (1929), 46 T. L. R. 30. 


3489a. ——- With consent of tenant for life.|--- 
By a settlement made in 1882 certain un- 
divided shares in land were assured to the 
trustees upon trust cither to retain them or 
with the consent of the tenant for life during 
her life to sell them & invest the procceds, 
& after the death of the tenant for life to sell 
the same at the discretion of the trustces. 
The settlement contained various powers to 
the trustees for managing & dealng with the 
property in question as real estate :—Held : 
the lands now representing the undivided 
share were settled land & not. held upon trust 
for sale—AHe Wuitr, PITMAN v. WHITE 
(1929), 46 T. L. R. 30. 


3490. Add. Axnnotations :--Consd. Re Whitaker, 
Rooke v. Whitaker, [1929] 1 Ch. 662. 
Refd. te Conquest, Koyal Exchange Assur- 
ance v. Conquest, [1929] 2 Ch. 353. 


3611. Add. Annotation :—Mentd. Ite Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 





Part Vil.-—Breaches of Trust. 


3996a. PRR rigs 
(1901), Lrp., No. 20338a, ante. 

4050. Add. Annotation :-—Refd. tc Houlder, [1929] 
1 Ch. 205. 

4162. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


PART VI. SECT. 7, SUB-SECT. 2.-- N.S. W. 43; 45 N. 
» (@). AUS. 


pi. Fuilure to invest— Reliance 





WINDSOR STEAM CoAL Oo. 4356. Add. Annotation: -Consd. Re 


4360. Add. Arnotation :---As 


S. W. W. N. 3.-- 


Windsor 
Steam Coal Co. (1901), [1920] 1 Ch. 151. 


to (1) Apld. Re 
Windsor Steam Coal Co. (1901), [1929] 1 Ch. 
151. 


28S. RON. S. W. 39; 45 N.S. W. 
W.N. 1.—AUS. 
so. Whether right to jury exists.|-— 


on counsel’s opinion,|—Trustecs were 
asked by a beneficiary to invest certain 
moneys, most of which were ad- 
mittedly due to the beneficiary pending 
settlement ofthe account. At thesame 
time the trustees were told that u 
claim for interest would be made against 
them if the moneys continued to lie 
idle. The trustees, acting on the 
erroneous opinion of counsel that they 
were not entitled to invest, omitted to 
do so :——Held : the proper course was for 
the trustees to invest as roquested, but 
ie referred what was a matter of 
law to competent counsel for his 
opinion & having acted on it, they were 
not guilty of wilful neglect & default 
so as to make them accountable for the 
loss.— PERPETUAL TRUSTEE Co. 1. 
WaTSon (No. 2) (1927), 28 S. R. 


PART VII. SECT. 1, SUB-SECT. 1. 


3928 ii, —-—.|—JONNSTON v. SMITH 
& NELSON, [19288] 4 J. L. 1. 774; 
{1928} 3 W. W. R. 495. -—CAN. 


PART VII. sb if SUB-SECT. 2.— 
. (a). 


4100 i. —— Trusiee paying money to 
wrong person.|—CHEANG THYE PHIN 
v. LAM KIN SANG, [1920] A. C. 670.-- 
STRAITS SETTLEMENTS. 


PART VII, SECT. 6, SUB-SECT. 2.—A. 


4651 i. Form of procecding.)--The 
ct. may entertain upon an originoting 
summons a claim for rehef framed 
on a breach of trust.—PERPIETUAL 
TRUSTEKE Co. v. WATSON (No. 1) (1927), 


Defts., as exors. of a will, were directed 
by the will to sell Jands of testatrix’, 
& distribute the proceeds among her 
children &a grandchild. In this action, 
pitfs., two of the children, alleged that 
defts., exors., had committed a breach 
of trust by selling the lands at a gross 
undervalue. Pitfis. gave a notice for 
trial by jury, & the action war tried 
with a jury, & judgment entered upon 
its findings in favour of pltfs. for the 
recovery of damages: -//eld: the 
action being one which, before Adminis- 
tration of Justice Act, could have beon 
brought only in the Ct. of Ch., pltfas. 
had no right to give u jury notice, & 
the notice should have beeu struck 
out by the trial Judge.—DAviks tv. 
NELSON, (1928) 1 D. L. R. 254; G61 
O. L. It. 457.—CAN. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


VALUERS AND APPRAISERS. 


PART II. SECT. 1. 


sa. Liaubilily for loss—Valuation bona 
fide. |—Deft., a paid valuator. estimnated 
the value of a certain property at. 
$4,980, atating in the certificate of 
value that he held himself ‘‘ responsible 
to you,” pltfs., ‘* for the correctness of 
this report & valuation,” which was 
enclosed in a lotter stating “‘ the houses 


are unfinished, & my valuation of 
$4,980 is on the supposition that they 
will be finished in a manner similar to 
those adioining. <A final inspection 
should, I think, be made.”? The houses 
never were finished similarly to those 
adjoining, nor was the deft. ever called 
upon to make any final orother inspec- 
tion, & at a subsequent sale the pro- 
perty, which had been taken possession 


1179 


of by the mtgees. & allowed to becomo 
greatly out of repair, realised only 
$1,800 :—Held; under these circum- 
stances, there being no mala fides 
imputable to the appraiser, that he was 
not answerable for the loss sustained 
by the lender.-~ScoTTISsSH AMERICAN 
INVESTMENT Co. v. Hops (1879), 26 
Gr. 430.—-CAN. 


41. 


Vol. XLII.—Cases 41—270, 


WATER SUPPLY. 
Part |.—Supply by Local Authorities. 


Add. Annotation :—Apld. A.-G. v. London & Ilome Counties Joint Electricity Authority, 11929] 


1 Ch. 513. 


Part Ill|.—Powers, Duties and Liabilities of Undertakers. 


99. 


111. 


116. 


150. 


161. 


165. 


Add. Annotations : — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey & 
Sons, [1929] 1 Ch. 686; Farnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 533. 


Add. Annotation :—Mentd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


Add. Annotation :—Consd. Farnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 533. 


Add. Annolation :—Apld. Manchester Corpn. 
v. Buttle, [1929] 2 Ch. 390. 


Add. Annotation :—Consd. Manchester Corpn. 
v. Buttle, [1929] 2 Ch. 390. 


Add the following paragraph & citations :— 

Under a local Act no person was entitled 
to require, nor was the corpn. bound to 
supply, any dwelling-house in the borough 
with water, otherwise than by meter or 
special agrcement, where any part of such 
dwelling-house is used for any trade or 
business purposes :-—//eld: the residence of 
a dentist where he practised the profession 
of dentistry was a dwelling-house used in 
part for business purposes, & therefore the 
corpn. was entitled to demand & be paid an 


respect of dwelling-houses not so used, 
although the water supplied was used for 
domestic purposes within the meaning of 
another local Act.—-MANCHESTER CORPN. Uv. 
BUTTLE, [1929] 2 Ch. 390; 98 L. J. Ch. 394 
45 T. L. R. 568; 938 J. P Jo. 450; 27 
L. G. R. 748. 


| 176a. Right to use fire-plugs for purposes other than 


extinction of fires.|--Llydrants, fire-plugs, & 
other apparatus, provided by a metropolitan 
waterworks co., pursuant to the Metropolitan 
Fire Brigade Act, 1865 (c. 90), s. 32, & 
Metropohs Water Act, I871 (c. 118), s. 34, 
for supply of water in case of fire, may be 
used by the waterworks co. for purposes 
other than the supply of water for extinguish- 
ing fires, cleansing sewers & drains. cleansing 
& watering streets, or supplying public pumps, 
baths, & washhouses, without the consent 
of the Lendon County Council, & may, by 
permission of the co., be used by persons 
other than the co..—LONDON Country CoUNCIL 
v. East LONDON WATERWORKS Co., [1900] 
1Q. B. 330; 69 1. J. Q. B. 8045 82 L. T. 
268; 48 W. R. 252; 16 T. dl. R. 141; 44 
Sol. Jo. 395, D. C. 


annual sum in addition to the ordinary 270. Add. Annotation :—Refd. Grant v. Derwent, 


domestic & public water rates charged in 


PART III. SECT. 2, SUB-SECT. 7. 


sa. Supply for irrigatron.|—A land 
co., Which had bought land to which 
a water record was appurtenant, sold 
art of the Jand to the deft. & ugreed 
o supply him with water for irrigation 
purposes at a rate not to caceed a 
certain amount per acre. The land co., 
&a water co. which it had caused to be 
formed & which had construcied an 


irrigation system for the purpose of 
supplying water to the Jand  co.’s 
covenantees, sold ajl their rights in the 
water to the pitf. inunicipality which 
assumed the obligations of the land co. 
The municipality then obtained from 
the Water Board an order under the 
Water Act increasing the rates charge- 
able for water for irrigation pirposes 
beyond those fixed bv suid agreement 
between deft. & the larid co.:- Ield: 


[1929] 1 Ch. 390. 


the municipality was entitled to recover 
the increased rates from deft.— 
PENTICLON CORPN. 0. SUTHERLANT, 
[1928] 2 W. W. R. 145.~--CAN., 


PART III. SECT. 2, SUB-SECT. 9. 
A. (a) 


p. vevsd. sub nom. HALIFAX Crly 
vo. READ, [1928] 4 D. L. KR. 461.— CAN. 


Cases 99-—828. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


WATERS AND WATERCOURSES. 
Part |.—Rights and Obligations in Respect of Water. 


99. Add. Annotation :—-Refd. Farnworth v. Man- 


chester Corpn., [1929] 1 K. B. 533. 


281. Add. Annotation :—Expld. 


Mayfair Hotel Co., [1930] 1 Ch. 138. 
339. Add. Annotation As to (1) Refd. Farnworth 


Vanderpant v. 


1, Manchester Corpn., [1929] 1 K. B. 533. 


888. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 


430. Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


Part I11—The Sea and the Seashore. 


479. Add the following paragraph & citation :— 
The doctrine of accretion has no appln. to 


a non-tidal sheet of inore or less stagnant 


water such as one of the Norfolk Broads. 
It. is limited to the seashore & land abutting 
on rivers of running water & does not extend 


Part Ill.—Rivers, 


to canals, lakes or 
THROWER (1929), 45 T. L. R. 502. 


640. Add. Annotation :—As to (1) Apld. A.-G. & 
Public Trustee v. Metropolitan Borough of 
Woolwich Council (1929), 93 J. P. 173. 


ponds.—-TRAFFORD 1), 


Lakes and Pools. 


747, For citation substitute ‘‘ No. 479, ante.” 


Part 1V.—Ports, Harbours, 


828. Add. Annotations :—Mentd. Gaze 
Sons v¥. Port: Talbot Corpn. (1929), 93 J. P. 


PART I. SECT. 2, SUB-SECT. 1, 


k (p. 7) i. -—— Toa change point 
of divermon. ueay eo RANCH 1%. 
BCHNEIDER, [1928] 2 D. L. R. 993; 
[1928] 2 W. W. Rt. 106.-—CAN. 


PART J. SECT. 4, SUB-SECT. 8.—B. (b). 


d ji, —-~-.J-- Pitfs. & defts. occupy 
lands very near cach other, the land 
of a third party intervening between. 
Defts. had been taking water, flowing 
through an artificial channel, into their 
land, for the purpose of irrigation, for 
ne sarly $2 or 35 yoars without inter- 
ruption, every monsoon, through the 
Jand of the third person, by cutting 
the ridge (ail) of a plot of land, belong- 
ing to pltfs., in one place. Pltfs. sued 
for permanent, injunction to restrain 
defts. from cutting the ail:—Held: 
defts. had acquired a prescriptive right 
to take water by cutting the ail.— 
BIPIN BEHARI GNATAR tv. RAMNATH 
noe (192%), TLL. R. 56 Cale. 141.-—- 





PART I. SECT. 5, SUB-SECT. 2. 


266 sO. ———.J—Wheie_ by 
digging a ditch a proprietor of land 
causes surface water to flow therefrom 
on to lower-lying land he is liable for 
the damages caused thereby through 





tho flooding of the lower land.— 
QUALLEY v. Day, {[1928] 3 D. L. R. 
22 Sask. 


O96: [1928] 1 W. W. R. 961; 
I. R. 442.— CAN. 


| (1928) 8. C. 


Docks, 


(W. H.) & °89; 


t. revsd. [1928] 3 D. L. R. 725; 
R. 522.—CAN. 


PART II. SECT. 3, SUB-SECT. 8.—A. 


476 ii. —-~ .J—IJt is an essential 
condition of the operation of the 
doctrine which adds to riparian lands 
the increment which is caused by 
accretion that the accretion should be 
natural, i.e. occasioned in the ordina 
course of the operations of nature, 
80 gradual as to be in @ practica] scnse 
imperceptible in its course & progress 
- it occurs.—CLARKE v. ILDMONTON 
CITY, [1928] 2D. L. R. ae [1928] 1 
W.W. RS 538; 23 Alta. L. R. 233.— 
CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
B. (b) i. 





i, ~——.}—-Plitf. received a 
rant from the Provincial Govt. of 
the shore of a narrow cove or creek 
at St. Margaret’s Bay. The cove or 
creck was one of a number of small 
inlets abounding on the shores of the 
bay not having the name or character 
of a public harbour, but had been used 
on several occasions by small vessels 
for the purpose of loading lumber :— 
Held: no title passed under the grant. 
—~ FADER v. SMITH (1885), 18 N.S. R. 
(6R. & G.) 433; 6C. L. T 536.—CAN. 

sb. Grant of licence of occupation— 
Identification of subject-matter of grant.] 
—BARTLET t. DELANEY (1913), 2% 





Piers and Wharves. 


Great Western Ry. v. Monmouthshire 
County Council (1929), 98 J. P. 142. 


0. L. R. 426; 50. W.N. 200.—CAN. 


PART III. SECT. 2, SUB-SECT. 2. 


d i. International waters, }— 
The common law doctrine of ad medium 
jilum has never been applicd to 
international waters.—e TORT ERIE 
VILLAGE & BUFFALO & ForRT Saag 
PUBLIC ee Co. .» [11928] 1 fais .R. 
723; 61 0. L. R. 502.—CAN 


PART IV. SECT. 1, SUB-SECT. 2. 


sd. Harbour Commisaioners—Power to 
resume possession of land vested in 
them-—Whether of land subject to lease.] 
—-FLETCHER W. & R., LTD. v. GEELONG 





HARBOUR TRUST COMRS., [1928] 
v. L. R. 12.—AUS. 
PART IV. SECT. 2, SUB-SECT. 1. 


sf. Expropriation of water lots for 
improvement of wharf—Basis of valua- 
tion.}—The basis or starting point for 
the valuation of water lots, expro- 
priated by the Crown for the purpose 
of wharf improvements, may be h 
from # municipal assessment of 
property: taking into consideration 

he higher assessable value of the land 
to its location, & the advantage 
afforded to the owners as a result of 
ale Lab ahi —R. vw. crate? 

ENGLAND, GOVERNOR 

Co. ( 7918), 17 Exch. C. R. 441; 4s 
Dp. L. R. 181,—CAN, 


owin 


Vol. XLIV.—Waters and Watercourses. 


Cases 883—1007. 


Part V.—Navigation of Tidal and Natural Inland 
Watercourses. 


838, Add. Annotation :—Retfd. Vanderpant v. May- 
fair Hotel Co., [1930] 1 Ch. 188. 
896. Add. Annoiation :—Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. 
908. Add, Annotation :—Mentd. Brown 7. Dagen- 
ham U.D.C., [1929] 1 K. B. 737. 
929. Add. Annotation :—Generally, Mentd. R. v. 
lL. C. C., Ea p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 
961a. Construction of local act.]|—By Milton 
Creek Conservancy Act, 1899, s. 7, ‘‘ No 
person shall . . . make or form any recess 
dock . . . or other work or drive any piles 
. . in or upon the bed or shores of Milton 
(‘reek below high-water mark so as to impede 
or interfere with the navigation of the creek 
. without in every case the licence of the 
Conservators.’’ Defts., under a licence from 





the Conservators, erected in the creek, 
which was a navigable channel, a pumping 
plant which was concealed at high tide, & 
pltfs.’ barge, without any negligence on the 
part of the master, collided with the plant 
& was damaged. In an action fot a nuisance 
the ct. found that defts. had failed to give 
adequate warning of the existence of the 
obstruction :—Held: the sect. did not 
confer upon a licencee a right to create an 
obstruction causing damage to members 
of the public & the action succeeded.— 
BurLEY C., Lrp. v. LLoyp Epw., Lrp. (1929), 
45 T. L. R. 626. 


Add. Annotation :—Mentd. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419. 


1007. 4dd. Annotation :—Mentd. Clark v. Epsom 
Rt. D. C., [1929] 1 Ch. 287. 


969. 


PART V. SECT. 1, SUB-SECT. 3.—A. 
sg. Works of navigation—Liability to maintain.|— GAUSSEN v. LOWER BANN NAVIGATION TRUSTEES, !1929] N. I. 11.-—IR. 


Case 26. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. | 


WEIGHTS AND MEASURES. 
Part 1]—Standards of Weights and Measures. 


26. Add. Citation :-—28 Cox, C. C. 560. 


131. 


WILLS. 


Vol. XLIV.—Cases 19—597a. 


Part |—Nature of a Will. 


19. Add. Annotation :-— -Refd. Re Bund, Cruikshank v. Willis, [1929] 2 Ch. 455. 


~ Part 1.—Power of Disposition by Will. 


Add. Annotation :—-Consd. Re Franklin & 
Swathling’s Arbn., [1929] 1 Ch. 238. 


239a. Creation of estate tail—Death after com- 


454. 
504. 


587. 


PART I. SECT. 4, SUB-SECT. 1. 
104 i. 

“* CEYLON.”’’ 
PART I. SECT. 4, SUB-SECT. 2. 


106 viii. 
that a husband & wife have simultanc- 
ously made mutual wills, giving cach 
to the other a life interest with similar 
ea Psat in remainder, is not in 
tself evidence of an agreement not to 
rovoke the wills; in the absence of 
a definite agreement to that effect 
there is no implied trust. precluding the 


inconsistent with her former’ will, 
even though her husband has dicd & 


mencement of Law of Property Act, 1925 
(c. 20)—Necessity for.]—Under Law of 
Property Act, 1925 (c. 20), s. 130, the power 
to create an entailed interest in personal 
estate can be exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 1912, by his will settled 
certain chattels including three family 
portraits to be held upon trusts which should 
as nearly as the rules of law & equity 
permitted correspond with the limitations 
of real estate in tail, & set out such limitations 
at length, but settled no real estate upon 
the same limitations :—Held: testator had 
attempted to create an entailed interest) in 
the chattels but had not succeeded, & 
therefore the trustees of his will had no 
power to sell them under sect. 130 (5). But 
the ct., deeming it in the circumstances 
expedient, would make an order authorising 
the sale of the portraits by the trustees under 


265. Add. 


Trustee Act, 1925 (c. 19), s. 67.—-Re Hopr’s 
WILL TRUST, Hore v. THORP, [1929] 2 Ch. 
1386; 98 I. J. Ch. 249; 141 L. T. 509. 


Annotation :-—Distd. Re Sullivan, 
Dunkley v. Sullivan (1929), 45 'T. L. R. 590. 


299a. Disclaimer by donee—Intestacy—Applica- 


tion of Administration of Estates Act, 1925 
(c. 23), ss. 33 (5), 46, 49.]---Testator who 
owned certain musical copyrights, & who 
died in 1928, by his will gave the residue 
of his estate, inclvding the copyright 
royalties, on trust for his wife for life & 
afterwards for his children, & directed that 
the royalties should be treated as capital. 
Testator left a widow but no children :- - 
Held: as there was a partial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest) under the will, & 
the result of the disclaimer would be that 
the widow would take a life interest: in the 
residue, including the royalties.—Re Sut1- 
LIVAN, JJUNKILEY v. SULLIVAN (1929), 45 
T. I. RR. 590. 


Part IV.—Capacity to Benefit under Will. 


Add. Annotation :—Consd. Re Belliss, Polson 
v. Parrott (1929), 141 L. T. 245. 

Add. Annotation :-—Mentd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 683. 


511. Add. Annotation :—Mentd. Re Villar, Public 


Trustee v. Villar, [1929] 1 Ch. 248. 


Part V.—Formalities of Will or Codicil. 


Add. Annotation :—Mentd. I?e Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


i For *S§. AF.” read 


238.—-AUS. 





——. --—-., ]—-The fact 





from making a fresh will 


597a. 





she has taken the benefits conferred 
by his will.--Gray 
TRUSTEE Co., Ltp., [1928] A. C. 391; with my Last Will & Testament— 
40 C. L. R. 558; [1928) Argus L. R. se ve 


PART V. SECT. 3, SUB-SECT. 1. 


a i. -}--Testator in his trust- 
disposition & settlement directed his 
trustees ‘‘to pay, implement & fulfil 
any legacies or bequests which I may 
leave or bequeath by any writing under 
my hand, however informally the same 
may be expressed or exccuted.”” Some 
time prior to his death he delivered to 
his law agents, who had custody of his 
trust-disposition & settlement, a sealed 








Execution prevented by death. |— 
Instructions for a will containing the fixed, 


envelope bearing the following holo- 
PERPETUAL graph endorsation: ‘‘ To be placed 
After his death the envelope 
was found to contain three documents 
of a testamentary character, all holo- 
graph of the testator. Only one was 
signed. One of the unsigned docu- 
ments bogan in these terms: ‘‘ IT. R. 
desire to make the following alterations 
& additions to my last Will & Testa- 
ment namely.’’ Certain directions 
followed, & the document concluded 
with these words: ‘‘ Written by my 
own hand at L. A. the 17th day of 
October 1921’? :—Held: the trustees 
were bound to give effect to the 
directions contained in the unsigned 


1651a. 


1707a. 


& final, intentions of the deceased are valid, 
if the formal execution is prevented by death ; 
&, if there is no evidence of insanity, at the 
time of giving the instructions, the com- 
mission of suicide, three days afterwards 
will not invalidate the paper by raising an 


Oases 507a—2008a. ENGLISH AND Empire Dicest SUPPLEMENT. 


inference of previous derangement.-Bur- 
ROWS v. BuRROWS (1827), 1 Hage. Ecc. 109 ; 
162 E. R. 524. 


Annotation :-—Refd. Godman v. Godman, [1920] P. 261. 
1074. Add. Annotation :—Generally, Refd. Black- 


well v. Blackwell, [1929] A. C. 318. 


Part X.—Revocation, Revival and Republication. 


1569. Add. Annotation :—Mentd. Re Bund, Cruik- 


shank v. Willis, [1929] 2 Ch. 455. 


-]—A will & codicil made by testatrix 
in 1893 were revoked by a will made in 1907. 
In 1911 testatrix made a codicil to the will 
of 1907 declaring that a share in her estate 
thereby given to a son should be held upon 
protective trusts. In 1921 testatrix executed 
a third codicil, which referred only to the will 
& codicil of 1893, altered some of the pro- 
visions of the will & otherwise confirmed it :— 
Held: the effect of the codicil of 1921 was 
to revoke both the will of 1907 & the codicil 
of 1911, & to revive the will & codicil of 1893. 
—Re BAKER, BAKER v. BAKER, [1929] 1 Ch. 
668; 98 L.J.Ch. 174; 141 L. T. 29. 





1671. Add. Annotation :—Consd. Re Bund, Cruik- 


shank v. Willis, [1929] 2 Ch. 4565. 

.|—B., by his will, after appointing 
his sister W. & one S. exors. & trustees 
thereof, & after giving certain legacies & 
exercising certain powers of appointment 
therein more particularly referred to, 
appointed & devised his mansion house, lands, 
cottages & hereditaments known as Wick 
Episcopi unto & to the use of his trustees 
upon trust after payment thereout as therein 
mentioned to pay the residue of the rents & 
income thereof to his sister the said W. for 
her life, & after her death upon the trusts 
therein mentioned. After a further bequest 
of jewellery, plate & portraits so as to devolve 
as heirlooms with the said mansion house so 
far as the rules of law would permit by 
(sic) the person or persons for the time being 
entitled to the possession or receipt of the 
rents of the same mansion house, testator 
thereby further gave, appointed, devised & 
bequeathed all the rest & residue of his real 
& personal estate unto & to the use of his 
trustees to such uses, upon such trusts, & 
for such ends intents & purposes as the Wick 
estate might, under the trusts of his will for 
the time being be held so far as the rules 
of law would permit. By a codicil dated 





2008a. 


August 4, 1927, after reciting that he was 
desirous of giving to his stepdaughter C. 
(pltf.) a residence in England, testator 
appointed, devised & bequeathed to her for 
her life his said hquse Wick Episcopi & all 
the furniture, books, linen, plate & effects 
therein or belonging thereto & also the land 
he occupied therewith. After testator’s 
death in 1928 pitf. C. took out an originating 
summons to determine (inter alia) the 
question whether pltf. was entitled for her 
life to the whole or any & if so what part of 
the rents, profits & income arising out of the 
residuary real & personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft. W. was entitled 
during her life to the said rents, profits & 
income or to some & what part thereof, or 
to whom the same were payable :—Held: 
testator intended by the codicil only to give 
certain defined property to pltf. for her life 
for the definite purpose, namely, the pro- 
vision of a house in England, mentioned in the 
codicil & that the codicil could only be read 
as interpolating into the will an interest in 
favour of pltf. in respect of the property 
specifically mentioned in the codicil; & 
therefore deft. W. was entitled during her 
life to the rents profits & income of testator’s 
residuary real & personal estate, & the 
proceeds of sale thereof. Further, the 
jewellery, plate, etc., included in the gift of 
heirlooms contained in testator’s mansion 
house at the date of his death, were in the 
events that had happened, to be enjoyed by 
deft. W. during her life; & the excepted 
articles of plate were to be enjoyed by plitf. 
during her life.—-Re BuND, ORUIKSHANK v. 
WILLIS, [1929] 2 Ch. 455. 


1915. Add. Annotation :—Consd. In the Estate of 


Birkby (1929), 73 Sol. Jo. 556. 


1967. Add. Annotation :—Generally, Refd. Black- 


well v. Blackwell, [1929] A. C. 318. 


.]—Re BAKER, BAKER v. BAKER, 
No. 1651a, ante. 
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document, on the ground that the 
facts connected with the document, 
taken in conjunction with the direc- 
tions in the trust-disposition & settie- 
ment, showed that testator intended 
it to be read along with his formal 
settlement, of which he had effectually 

eita Pea eres TRUSTEES 
v. LYLE, {1929] 8. C. (Ct. of Sess.) 104. 
—S§COT. 


PART V. SECT. 3, SUB-SECT. 5.—-B. 


(1928), 28 S. R. N. S. W. 653; 46 
N. 5. W. WwW. N. 147.—AUS. 


PART V. SECT. 8, SUB-SECT. 5.—D. 


sa. Signature appearing as endorse- 
ment.}-—Re DYTRYOR, [1928] V. L. R. 


144; [1928] Argus L. R. 88.—AUS. 


PART Vv. SECT. 3, SUB-SECT. 6.—O. 


871 iii. ———.}+-—In an action to 
establish a testamentary document 
as the last will of H. deceased, the only 
question for decision was, whether the 
will had been properly executed. The 
evidence was vonticting, but the trial 
judge found that one of the persons 
attesting the document signed before 
testator signed, that the other attesting 
witness signed after testator, & the 
first witness did not resubscribe the 

:—Held: the document was not 
executed in the manner prescribed by 
Wills Act, s. 12 (1), & could not be 
admitted to probate. The signature 
of testator must be written or acknow- 
ledged by him in the actual presence 


of both witnesses together before 
either of them attests & subscribes the 
will.—-CHESLINE v. HERMISTON, [1928] 
4 bd. L. R. 786 > 62 0. L. R. 575.—OCAN. 


PART X. SECT. 3, SUB-SECT. 2.— 
C. (a). 


2047 i. General rule.}—If a codicil 
framed to amount to a republication 
of a will is to have that effect, it is 
neces that it should refer in its 
body to the will to which it is a codicil, 
& the fact that it appears in the same 
paper as the will iteelf to which itis 
minh ie to make it a codicil is not 
sufficient.—In the Will Wi N 
(1087), 38 Ss. R. N. 8 W. 119; 45 

e Ss. ° W. N, 6.—AUS. 


Vol. XLIV.—Wills. Cases 2194—9181a. 


Part Xl.—Codicils. 


2194. Add, Annotation :—-Retd. Rp, be 
shank ». Willis, {1920 )'5 i eee Cruik- | 


. | 


ee ee 


2196a. —-—.]_Re BuND, CRUIKSHANK ¢. WILLIS, 


No. 1707a, ante. 


—— 


Part XIl.—Legal Incidents of a Gift by Will. 


2335. Add. Annolations :~-Mentd. Re 


Royal Exchange Assce. Conquest, 


W € , 
2 Ch. 363; Re Whitaker, -Onquest, [1920] | 2495. Add. Annotation :—Mentd. Re Patten, West- 


Rooke v. WhitaLe. 
[1920] 1 Ch. 662. Coke t. Whitaher, | 


minster Bank v. Carlyon, [1929] 2 Ch. 276. 





Part X\\l—Conditions. 








2732a. ———.|—Testator, by his will, devised 
land to P. subject to the payment of certain 
annuities, of road-making charges for which 
testator was liable, & of estate & other 
death duties, & subject also to the proviso 
that if within twenty years of testator’s 
death P. should desire to sell the land, he was 
to give the Governors of the N. Grammar 
School the option of purchasing the land at 
the price of £300 an acre, such offer to be 
subject to the payment by the Governors of 
the said annuities & road charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of 
testator’s death. In accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
& the land sold & conveyed to the Governors 
for £6,688. ‘The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 


2727. Add. Annotation :—Distd. 


determine whether the Governors were liable 

Lo pay a rateable proportion of the estate & 

succession duties levied upon the value of 
the property :—Held: the condition being 
one in restraint of alienation except to a 
particwar purchaser was void for repugnancy, 
& not binding upon the devisee. The death 
duties payable must therefore be borne 
entirely by P.. the devisee.—Re CoCKERILL, 
MACKANESS v. PERCIVAL, [1929] 2 Ch. 131 ; 
98 T.. J. Ch. 28] 3 141 J. T. 198. 





2689. Add. Annotation:—Refd. Ite Knapp, 
Spreckley v. A.-G., [1929] 1 Ch. 341. 
2713. Add. Annotation :—Apld. Fe Cockerill, 


Mackaness v. Percival, [1929] 2 Ch. 131. 


Re Cockerill. 
Mackaness v. Percival, [1929] 2 Ch. 131. 


27380. Add. Annotation :—Distd. Re Cockerill, 
Mackanegs v. Percival, [1929] 2 Ch. 131. 
27381. Add. Annotation :—-Apld. Ie Cockerill, 


Mackaness v. Percival, [1929] 2 Ch. 131. 


Part XIV.—Lapse. 


8117. Add. Annotation :—Apld. Re Graham. 
Graham v. Graham, [1929] 2 Ch. 127. 

8120. Add. Annotation:—Apld. Re Graham, . 
Graham v. Graham, [1929] 2 Ch. 127. | 

8131a. ———.|—By her will, after yiving life 
interests to her parents, a testatrix devised 
& bequeathed her real & personal estate to 
her husband, but if he should have pre- 
deceased both her parents, then to her hus- 
band’s children, whether by herself or his 
first wife. The husband survived both the 





parents, but predeceased testatrix. Testa- 
trix left no issue of her own, but at her death 
there were six children of her husband’s 
first marriage living :—Held: there was no 
implication of a gift over to those children 
on failure of the gift to the husband by 
lapse in any event, & therefore the residuary 
estate of testatrix was undisposed of & passed 
to her next of kin.—Re GRAHAM, GRAHAM vv. 
GRAHAM, [1929] 2 Ch. 127; 98 L. J. Ch. 291 ; 
141 L. T. 197, 


PART XII. SECT. 5, SUB-SECT. 2.—A. 


2356 vi. ———.|—A specific legacy 
of the proceeds of an agreement for 
sale of land is adeemed by the accept- 
ance by the testator of a quit-claim 
deed from a ee a paler CALVERT, 
{1928] 3 Ww. s R. 42.—CAN. 


PART XII. cer a) SUB-SECT. 2.— 
» (@). 


2873 li. —-—.}—By the devise of an 
estate, which testator has previously 
mortgaged in fee, nothing passcs at 
lay.—-J)" VEBER v. ANDREWS (1845), 


4N.B. QR. (2 Kerr) 604.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 8.—D. 


sc. Condition as to conjirmation.}—A 
will provided for the payment of certain 
legacies on the legatecs becoming 
twenty-five years old, & also pro- 
vided that the legacies should not 
be paid until the legutees had been 
confirmed as members of the Church 
of England, & that, shuuld any of 
them attain the age of twenty-five 
years without having been 80 con- 
firmed, then his legacy showd be 
divided between the others who had 
been so confirmed & another legatec :—-- 


Held: the condition as to being con- 
firmed was a condition precedent: & 
that, if it was a condition subsequent, 
it was one which should not be dis- 
regarded as being against public policy, 
or, under the facts of the case, on the 
ground that its performance was 
impossible. Moreover, the fact that 
the legatee in question was 59 con- 
firmed whou thirty-one years old 
was not a substantial compliance with 
the condition — Re ForBEs, HARRIBON 
v. Commis, [1928] 3 D. L. RR. 22; 
[1928] 1 W. W. TR. 880; 22 Sask. L. R. 
473.—CAN. 


Cases 3502—5708a. HINGLISH AND EMPIRE DicEst SUPPLEMENT, 


Part XVI.—Construction. 


3502. Add. Annotation :—As to (4) Refd. Shaw v. 
Public Trustee (1929), 141 L. T. 465. 

8554. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
3571. Add. Annotation :—Gencrally, Refd. Te 

Ma Public Trustee v. Villar, [1929] 1 Ch. 

3592. Add. Annotation :—As to (3) Consd. Shaw v. 
Public Trustee (1929), 141 L. T. 465. 

8593. Add. Annotation :—Mentd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. BR. 96. 
3609. Add. Annotations :—As to (2) Apld. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 
112. As to (3) Apld. Re Smalley, Smalley v. 
Scotton, [1929] 2 Ch. 112. As to (4) Apld. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 112. 

3624. Add. Annotation :—Refd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

3625. Add. Annotation :—Mentd. Ie Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

8741. Add. Annolation :—As to (1) Refd. Re Bund, 
Cruikshank v. Willis, [1929] 2 Ch. 455. 

3781. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

3962. Add. Annolation :—Cenerally, Mentd. Re 
Ross, Ross v. Waterficld (1929), 46 
T. L. R. 61. 

3976. Add. Annotation :—Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4049. Add. Annotations :—Consd. Re Gaics, Gates 
v. Cabell, [1929] 2 Ch. 420. Refd. Re Emer- 
son, Morrill v. Nutty, [1929] 1 Ch. 128; Re 
Mellor, Porter v. Hindsley, [1929] 1 Ch. 446. 

4054. Add. Annotation :—Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4184. Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

4417. Add. Annotation :—Mentd. Farnworth v. 

: Manchester City Corpn., [1929] 1 K. B. 538. 

4432. Add. Annotation :—As {to (8) Consd. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 112. 





4443. Add. Annotation :—Refd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 


4619. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


4708. Add. Annotation :—-Consd. Fe Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 


4911. Add. Annotation :—Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


4923. Add. Annotation :—Mentd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 


5227. Add. Annotation :—Generally, Refd. Shaw 
v. Public Trustee (1929), 141 L. T. 465. 
5450. Add. Annotation :-—Refd. Shaw v. Public 

Trustee (1929), 141 L. T. 465. 


5520. Add. Citation:—affd. sub nom. SHAW v. 
PuBLiIc TRUSTEE (1929), 141 L. T. 465, H. L. 


5625a. ‘* Furniture ’’—Wireless eaten as 
ct. held that a wireless set contained in an 
oak cabinet would pass under a bequest of 
‘* furniture.”’—Re WILLEY, GOULDING v. 
SHIRTCLIFFE (1929), 45 T. lL. R. 327. 


5696. Add. Annotation :—Expld. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 


5696a. .}—In a will the word “‘ money ”’ 
has its strict legal meaning of cash, unless 
there is some context to enlarge the meaning 
so as to include things such as investments 
or otherpersonalestate. —Ke PU'TNER, PUTNER 
v. BROOKE (1929), 45 T. L. R. 325. 


5699. Add. Annotation :—Apld. Re Putner, Putner 
v. Brooke (1929), 45 T. L. R. 325. 


5708a. Direction to pay debts.|—By a home- 
made will of 1928 testator, after expressly 
directing payment of his debts & giving (inter 
alia) a limited interest in his (freehold) 
residence to his housekeeper, gave ‘“‘ the 
remainder of any monies ”’ to nine legatees 
including the housekeeper. There was no 
other residuary gift :-—Held: having regard 
to the express direction to pay debts the gift 
of ‘‘the remainder of any monies” could 
not be construed in the strict sense of the 




















PART XVI. SECT. 4, SUB-SECT. 4.— 
A. (a). 


8504 xiv. -}—Re RUMNEY’S 
HSTATE (1925), 21 Tas. L. I. 3.—AUS. 


PART XVI. SECT. 9, SUB-SECT. 1.—A. 


8823 i. Will construed to avoid in- 

—Property not acquired at date 

of will.}—Re GRAZEBROOK, CHASE v. 
LAYTON, [1928] V. L. R. 75.—AUS. 


PART XVI. SECT. 10, SUB-SECT. 6. 


f i. Clerical error.}—-In con- 
struing a will the ct. goes far to dis- 
cover the intention of the testator, & 
if it can be discovered from the will 
itself & the surrounding. circuin- 
stances a clerical error will be treated 
as such & the apparent intention 
given effect to.—Re ZUROWSKEI, [1928] 
1D. L. R. 357;, 22 Sask. L. R. 249; 
[1928] 3 W. W. R. 745.—CAN. 


PART XVI. SECT. 14, SUB-SECT. 4. 


4537 i! —— To translate words of 
qwill.|}—In determining the meaning of 
expressions in a will written in a 
language other than English, pre- 
ponderaHine weight should be given to 
he evidence of persons who are not 
mercly skilled in the use of that lan- 
guage, but havo presumably a sounder 








judgment of the verbal nuances of 
that tongue under the conditions of 
life of the testator, with which they 
are familiar, than can be imputed to 
conclusions from the study of 
dictionaries. 

‘© Arriere neveuxz,” a8 used in the 
will in question herein, held to mean 
both grand-nephews & grand-nieces, 
& not posterity or descendants gene- 
rally.—Re Bruie, [1928] 1 W. W. BR 
308.—CAN, 

4537 ii. —— Incorrect transla- 
tion filed.}—Where a will is in a forcign 
language the probate copy of which 
is av incorrect translation, the Ct. of 
Equity will not look at the correct 
translation in order to construe the 
will, the proper course being to apply 
to the Probate Ct. to have the trans- 
lation corrected. — Re  KLEINSANG 
(1928), 28 S. R. N. S. W. 455; 45 
N S. W. Ww. N. 123.—AUS. 


PART XVI. Seer ere 14,— 
» (g)- 





sd. *‘ Promissory notes ’’—Debenture 
bonds.|—By a eodicil to his will 
testator gave to his four daughters & 
his son, in equal shares, ‘‘ ali mtges., 
promissory notes, money in bank... 
& cash in hand.” The will contained 
a residuary gift to the son. At the 


time of his death testator had two 
‘‘debenture bonds” of a Joan co. 
made payable to him “ his exors., 
administrators or registered assigns ”’ : 
-—}ield : these bonds did not pass by 
the codicil as ‘* promissory notes,’’ the 
did not come within the strict 
primary meaning of those words, & 
there was nothing in the will or the 
circumstances to indicate that a 
secondary meaning should be piven 
to them.—He GEE, [1928] 3 D. L. R. 
54: 62 0. L. R. 184.—CAN. 


PART XVI. aoa cn ee 14.— 
- (a). 


5697 iv. ~---—. } —Testatrix 
made the following will: ‘‘ This being 
my last will & testament, I bequeath 
the interest of all my money on trust 
to my second husband G. until my 
child becomes twenty-one years of 
age. When the child reaches the age 
of twenty-one the whole of my money 
isto be his. If G. dies before the child 
is twenty-one years old G.’s children 
are to have ten pounds each out of the 
estate & also all his funeral expenses 
are to be paid out of the estate ” :— 
Held : the word “‘ money ” as used in 
the will comprised ‘** the whole of the 
assets in the cstate of testatrix, both 
real & personal.”—PUBLIC TRUSTEE 0. 
Horton, [1929] N. Z. L. R. 83.—N.Z. 





word “‘ monies, ' but must include all property 
liable to the payment of debts. Therefore, 
the residuary property both real & personal 
passed by the gift either (a) on the ground 
that under Administration of Kstates Act, 
1925 (c. 23), real & personal estate were now 
part passu liable to the payment of debts. or 
(b) because when once it was clear that the 
word ‘* monies,’? was not used in its strict 
sense the ct. could give effect to testator’s 
manifest intention to include the whole of 
his property in the gift.—Re Mei1or, PORTER 
v. HInpsukry, [1929] 1 Ch. 446; 98 L. J. Ch. 
209; 140 L. T. 469. 
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6822. Add. Annotation :—Refd. fic Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 
6840. Add. Annotation :—Refd. fe Smalley, 


Smalley v. Scotton, [1929] 2 Ch. 112. 


6959. idd. Annotation :—Mentd. Blackwell 
Blackwell, [1929] A. C. 318. 

7297. Add. Annotations :—Apld. Re Williams’ 
Scttlement, Greenwell v. Humphries, [1929 | 


2Ch. 361. Refd. Bosworthick v. Clegg (1929), 
45 T. Li. R. 438. 


7304, Add. Annolation: — Apld. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 


Vv. 


5714. Add. Annotation :—Refd. Re Gates, Gates v. | 7307a. —---.|—Testator by his will gave all his 


Cabell, [1929] 2 Ch. 420. 

5720a. -]|—Testator made his will in the 
following terms: ‘‘ I leave all my money to 
A. B.” His estate included cash in the 
house, in his solrs.’ hands & on current 
account at his bankers, furniture, stocks & 
shares, & an equity of redemption in frechold 
property :—Held: in the absence of any 
context the word ‘‘ money ’”’? must be con- 
strued in its strict sense, & that the will 
therefore only passed the cash in the house, 
in his solrs.’ hands & on current account 
at his bank.—Re Gates, GATES v. CABELTI,, 
[1929] 2 Ch. 420; 98 L. J. Ch. 360; 141 
a ms 302; 45 T. L. R. 522; 73 Sol. Jo. 429, 

5734a. -.|—Re GATES, 
No. 5720a, ante. 


5737. Add. Annotations :—Consd. Re Fmerson, 
Morrill v. Nutty, [1929] 1 Ch. 128. Apld. /’e 
Gates, Gates v. Cabell, [1929] 2 Ch. 420. 
apa: Mellor, Porter v. Hindsley, [1929] 1 


5778. Add. Annotation :—Consd. Re Mellor, Porter 
v. Llindsley, [1929] 1 Ch. 446. 

5783. Add. Annotation :—-Distd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5798. Add. Annotation :—Consd. Ke Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5808. Add. Annotation :—-Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

58ila. .|—Re MELLOR, PORTER v. HINDSLEY, 
No. 5708a, anie. 

5844. Add. Annotation :—-Mentd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

5965. Add. Annotation :—Mentd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 

6006. Add. Annolation :—-Refd. Re 
Morrill v. Nutty, [1929] 1 Ch. 128. 

6447. Add. Annotation :—Mentd. fe 
Collins v. Margetts, [1929] 2 Ch. 155. 


6669. Add. Annotation :—Refd. Ke Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 


—ew —— 


PART XVI. SECT. 15, SUB-SECT. 14.— 
L. (b) ii. 











GATES v. CABELL, 





Emerson, 


Austen, 


5728 v.———- ———_.] —PUBLioO TRUSTEE 
». LeItcH (1928), 28 8S. R. N S. W 


< thetr egitim, 
313; 45 N.S. W. W. N. 85.—-AUS. 


favour. 


PART XVI. SECT. 16, SUB-SECT. 1. 


5977 fi. -}—Testator died 
survived by his wife, & by a son & 








é 
aughter. By his trust-disposition & fund, & that there wus nothing in the 
Hs oment, 1a which he stated that he language of the trust-disposition & 
had already by irder vivos deed made settlement to indicate that the testator 
sufficicnt provision for his daughter, had intended to give these words any 
he directed his trustees, after payment other than their ordinary 


of his debts, testamentary & funeral 
expenses, & certain legacies, to make 


over the ‘‘ free residu 
jin equal shares to his v ife & son. 
son & daughter clain ‘d & were paid 
the so. forfeiting, 
terms of the wil), ifs rovisions in his 
A question having arisen as 
to whether ‘“ free residue ” fell to bo 
uscertained before or after deduction 
of the legitin fund :—IJleld 
residue ”’ primarily meant residue after 
deduction (inter alia) of the lIcgitim 


ecm rn 
SAMSON v. RaYNor, [1928] S. C. (Ct. 


property to “my wife EK. A. 8S.” Testator 
left a lawful wife M. A. S. & children by her 
& contributed to their support, but about 
five years before his death had contracted 
wa biganious marriage with a widow EK. A. M., 
who lived with him & was known as E. A. S., 
& believed she was, & was reputed to be, his 
wife. The will was produced by EK. A. M. :— 
Held: the will, taken in connection with the 
surrounding circumstances, indicated that 
the testator intended to benefit E. A. M., she 
being in a secondary sense & by repute his 
‘** wife,” & therefore she was entitled, although 
not his wife nor bearing his surname.—-ltve 
SMALLEY, SMALLEY v. ScoTron, [1929] 2 Ch. 
112; 9 L. J. Ch. 300; 141 L. T. 158; 45 
T. 1. 1. 396; 73 Sol. Jo. 234, C. A. 


7309. Add. Annotation :—Consd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 


7314. Add. Annotations :— Distd. Re Williams’ 
Settlement, Greenwell v. Ltumphries, [1929] 
2Ch. 361. Refd. Bosworthick v. Clegg (1929), 
45 'T. L. R, 438. 


73847. Add the following paragraph & citations :— 
Testator, by his will, bequeathed a share 
of his residuary estate upon trust for G. for 
life, & after his death for his children in equal 
shares, & in case he died without children 
upon trust for the person or persons who 
under the statutes for the distribution of 
intestate estates would on his decease have 
been entitled as his next of kin, in case he 
had then died possessed thereof intestate. 
Testator died in 1875, & G. died without 
leaving children in Mar. 1927 :—Held: the 
share was divisible among the persons entitled 
under the Statutes of Distribution in force at 
the date of testator’s death, there being no 
contrary intention expressed in the will to 
exclude the operation of those statutes, so as 
to introduce the rules of distribution con- 
tained in Administration of Estates Act, 
1925 (c. 23).—Re SUTCLIFFE, SUTCLIFFE v. 
ROBERTSHAW, [1929] } Ch. 123; 98 L. J. Ch. 
140 L. T. 185; 72 Sol. Jo. 384. 
” of his estate PART XVI. SECT. 17, SUB-SECT. 3.-- 
The C. (c). 


in 255 v. For “ (1918) N. Z. L. R. 364 ” 
364.” 


625 
read ** [1928] N. Z. L. R. 36 


PART XVI. SECT. 17, SUB-SECT. 11.— 
«© free J. (a). 


p i. —~-.}—Ie Youna, [1928] 2 
D. LL. R. 966; 62 0. L. R. 275.---CAN. - 


PART XVI. oid 1 Ronee 11.— 


7365 v. revad. sub nom. MCQUARRIE 
v. KASTERN TRUST Co., (1928]1 D. L. R. 


Cases 7386—-9071a. 


7386. Add. Annotation :—Mentd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

7456. Add. Annotation :—Mentd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 
7581. Add. Annotations :-—-Mentd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. 
271; Re Barclay, Gardner v. 
Steuart v. Barclay, [1929] 2 Ch. 173. 


716374. Confined to wages in cash.|—The ct. 
held that a bequest to a servant of ‘‘ one 
year’s wages ’’ was confined to wages in cash, 
& did not include various other benefits to 
which the servant was entitled.—He PEACOCK, 
PUBLIC TRUSTEE v. BIRCHENOUGH (1929), 45 
T. L. R. 301; 73 Sol. Jo. 220. 

1673. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929). 141 L. T. 4665. 

7911a. —--—.|— Re SLEEMAN, CRAGOE v. SLEEMAN, 
(1929] W. N. 16. 

8002. Add. Annotation :—Mentd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


8217. Add. Citalion :—140 L. T. 369. 

8553a. ——.|—Fte PROSSER, PROSSER v. GRIFFITH, 
[1929] W. N. 85. 

8696. Add. Annotation :—Mentd. Ite Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 657. 


8698a. .J—Testator executed a codicil to his 
will whereby he revoked the appointment of 
an executor & appointed another in his 
place, revoked a specific devise & bequest & 
declared certain other trusts of the property 
comprised therein, gave certain directions 
to his trustees, bequeathed pecuniary legacies 
additional to those in his will & declared that 
the power of appointing new trustees should 


oF en ann 














mene 


7365 ix. ——.}—Re CAMPBELL, [1928 ] 
4D.L. R.797; 63 O. L. R. J6.— CAN. 


PART XVI. BET. ay aa 11.-- 
7380 i. Ascertainment at death of 


Barclay, | 


' 9071a. 


that may be remaining over at her 
death shall fall to tho said T., but in 
liferent for his liferent use allenarly, 
& at his death to my own heirs whow- 
soever in fee.” E. survived testator, 
& died leaving a general settlement by | gift 

which she bequeathed her whole estate | (1925), 21 Tas. L. R. 26.—AUS. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


be exercised by the surviving & continuing 
trustees, & in other respects confirmed his 
will, On the same day he executed another 
codicil in almost identical terms, the only 
material difference being that a blank left 
in the amount of a legacy in one codicil was: 
filled in in the other. The two codicils were 
attested by the same witnesses & placed in 
one envelope, which was sent to a bank for 
custody. The testator at a later date 
executed another, which he described as a 
‘* third ’’ codicil to his will, & referred therein 
to his will & codicils:—Held: the two 
codicils of even date were duplicates of one 
& the same instrument, & that the legacies 
thereby given were substitutional & not 
cumulative. — MICHELL, THOMAS v. 
Hoskins, [1929] 1 Ch. 552; 98 L. J. Ch. 197 ; 
140 L. T. 686; 45 T. L. R. 243. 


9015. Add. Annotation:—Refd. Re Alston-Roberts- 


Weats’ Settled Estates, (1928] W. N. 41. 


9016. Add. Citations :—affd. [1929] A. C. 318; 98 


L. J. Ch. 251; 140 L. T. 444; 45 T. LR. 
208 ; 73 Sol. Jo. 92, H. L. 


|—Testator bequeathed a sum of 
stock to trustees, upon trust, during sixty 
years from his death, if the law should allow, 
or, if not, then during the lives of his two 
sons, & of the survivor, & twenty-one years 
after his death, to lay out the dividends in 
repairing & insuring the houses, etc., on his 
farms, called H. & S., it being his desire, 
that, upon no account, should the timber of 
such farms be cut down during the said term 
of sixty years, on pain that the person so 
cutting such timber should lose all interest 





said for her sole use & henefit,” & 
he appointed his wife sole executrix. 
Testator died in 1904 & KE. died in 
1911:—-Held: the gift created a 
joint tenancy, & J. took the whole 

t by survivorship.—Re CHAMBERS 


testator.J~-By his will testator, after 
a certain bequest to his wife, gave her 
a life estate in the whole of his residuary 
real & personal estate, & then provided 
that, after the death of his wife, all his 
real & personal estate should be con- 
verted into money, & such money 
should be handed over ‘‘ to my then 
living nearest of kin ’:—-Held: the 
persons who were entitled in remainder 
on the death of the life tenant wero 
such of testator’s nearest blood 
relations ascertained at his death as 
were living at the date of the rc Ned ° 
tion of the life cstate.—He McRak, 
McDONALD »v. CREER (1928), 28 
S.R.N.S.W. 447; 45 N.S. W. WN. 
93.—AUS. 


PART XVI. aii tas SUB-SECT. 6.— 
es a e 


a. affd. [1928] 3 D. L. R. 773; 
{1928]S. C. R. 329.--CAN. 


PART XVI. saa ee 8.— 


i. ———.]—He BEOCKSTEAD, [1928] 4 
D. L. R. 666; 620. L. R. 690 AN. 


PART XVI. ac 19, SUB-SECT. 8.— 


anne | 
8 


8164 i. Whether first donee takes 
absolutely——‘* Residue of my estate that 
may be remaining over at her death.""}—A 
mortis causa settlement, by which 


testator conveyed his whole estate to, 


his stepdaughter E., whom he also 
appointed his sole extrix., contained 
this provision: ‘‘In the event of T. 
surviving his sister, the said E., the 
revenue of the residue of my estate 


to her brother T., who survived her. 


‘At the date of her death she still re- 


tained in her possession, in their 
origina] forms, certain securities which 
had belonged to the testator, & a 
deposit receipt representing heritage 
belouging to him which she had sold. 
In a question between T., as his sister’s 
universal Jegatee, & testator’s heirs 
whomsoever regarding the right of 
these funds :—Jleld : the effect of the 
provision above quoted was to restrict 
the absolute gift originally made by 
testator to E. to a right of consumption 
of testator’s estate during her lifetime ; 
&, accordingly, as the funds in question 
were at her death still capable of 
identification as part of testator’s 
estate, they passed in terms of his 
settlement, as residue of his estate, 
in fee to his heirs whomsoever, subject 
to a rigbt of liferent in favour of T.— 
HEAVYSIDE v. SMITH, [1929] S. C. (Ct. 
of Sess.) 68.—SCOT. 


PART XVI. aca 19, SUB-SECT. 9.— 
8200 if. F “Re PEARCE, PEARCE 
v. PRARCE, [1927]8. A. S. R. 397.—AUS. 
s202 ti. -——- —-—- ——.]— PUBLIC 
aj ae v. Werr, [1928] N. Z. L. R. 


0.—N.Z. 


Se aacimimenareenel 


PART XVI. SECT. 19, SUB-SECT. 10.— 
- (a). 

8256 x. ———.]—C. gave his real & 
ersonal estate to his wife, J. “ for 
he uso & benefit of herself & our dear 

daughter, E.”’ & upon the death of his 

wife the whole of his estate was “ to 

revert to my dear daughter, E. afore- 
1100 


21 Tas. L. R. 20.—~AUS. 


PART XVI. soa 20, SUB-SECT. 3.— 


9103 ix. -———.]——-Testator’s will, 
after providing for collection & pay- 
ment of debts & for ce specific 
legacies, provided for sale of certain 
property, comprising the residue of 

estate, & investment of the pro- 
ceeds & payment of the interest for the 
maintenance of his wife & daughter A. 
unti] A., who, however, predeceased 
testator, attained 21 years of age, &, 
on A. attaining 21 years of age or dying, 
for payment of $400 of interest to his 
wife annually during her life, & then 
provided that “‘ any money remainin 
after the payment of said $400 sha 
be cqually divided among my children, 
the issue of any deceased child to take 
parent’s share. On the death of m 
wife the whole of my property sha 
be divided between my children (the 
issue of any deceased child shall be 
entitled to parent’s share) said division 
to be in equal shares "’ :—Held : @ 
estate of any deceased child of testator 
who died in the lifetime of testator’s 
widow & left no issue him surviving 
was not entitled to share in the income 
from the said residue or in the corpus 
when divided on the widow’s death.— 
Buson v. EASTERN Trust Co., 1928) 
3 L. R. 834; [1928] S. C. R. 479.— 


in the said estates, as if he were dead, & 
upon trust to pay the surplus, if any, of the 
said dividends, equally among the persons 
for the time being :n possession of the estates 
under his will, during the continuance of the 
said trust; & immediately after the expira- 
tion thereof, to tians‘er «ne moiety of the 
said stock to the person then in possession 
of the H. farm, suc person being one of his 
sons, or a descenda it uf a son; but if not, 
then to the descendants of testatur’s brothers 
& sisters, & to pay tie cther moiety in like 
manner to the person 'n }-oSsessinn of the S. 
farm. Testator devise! t..e H. farm to the 
same trustees, in fee, upc n trust for his son J., 
for ninety-nine years, if he s:tpuld so long live, 
remainder to the use of his tt & other sons 
in tail, with divers veiainders over. 
Testator devised the S. farm \n like manner 
for the benefit of his son H. qhis issue. J. 
& H., & their eldest sons, baked the entail 







Vor. XLIV.—-Wills. Cases 9071a—10,983. 


death of testator a trust fund should be 
divided into five shares, that one of such 
shares should be paid to each of testator’s 
four sons, & that, in the event of any of the 
sons dying before the period expired leaving 
a. child or children, such child or children 
should take the share to which such son would 
have been entitled if he had survived, & in 
default of issue of any son, the share of such 
son should be payable to the surviving sons 
equally :—H. eld : the child of a son who died 
before the expiration of the period was 
entitled only to the one-fifth share which his 
father would have taken, & was not entitled 
to participate in the share of a son who died 
before the expiration of the period without 
issue.—GANAPATHY PILLAY v. ATLAMALOO 


[1929] A. C. 462; 98 L. J. P. Cc. 109; 141 
L. T. 43, P. C. 
9849. Add. Annotation :—Folld. Re Graham, 


in remainder in the said f 


the same, &, the stock havin\ been trans- 


p & resettled 


Graham v. Graham, [1929] 2 Ch. 127. 
9973. Add. Annotation :—Mentd. Shaw v. Public 


ferred into ct. under Trusted Relief Act, 
petitioned for the payment oulof the fund 
to them :—Held: the fund bebe intended 
for the benefit of the sons & th 





Trustee (1929), 141 L. T. 465. 


10,165. Add. Annotation :—-As to (1) Distd. Re 


Graham, Graham v. Graham, [1929] 2 Ch. 
127. 


eriod for the pa ag of the}apital had 

d by barring 
which had determined the restricpn against, 
cutting down timber.—Re CoLso 
2 Eq: Rep. 
L. J. Ch. 155; 22 L. T. O. S. 18 


een accelerate 


(1853), Kay, 133; 
111; 69 E.R. 57. 


9340, Add. Annotation :—Distd. Ganapaty Pillay 
v. Alamaloo, [1929] A. C. 462. 


J—A will provided eo the 
expiration of twenty-one years 





ee EE EL A Iman A 


PART XVI. sees es SUB-SECT, 3.— 
» (a). 


9335 sv. .}—Tostator, after 
devising a life estate to his wife in a 
certain property, directed that upon 
ber death same should be sold, & the 
proceeds, alung with those from the 
sale of another property, invested, & 
the principal & interest divided equally 
between named grandchildren “or 
the survivors of them in cqual shares 
ae soon as the youngest surviving ono 
shall have attained the age of twenty- 
one years” :—Held: «a grandchild 
dying before the youngest surviving 
grandchild attained the age of twenty- 
one years was not entitled to a share. 
PUBLIC TRUSTEE v. BOWYEN, [1929] 
N. Z L. R. 438.—N.Z. 


PART XVI. aml te SUB-SECT. 3.— 








f i. Bequest to such daughters 
‘6 ag shall be spinsters.’’|—Re GOODGER 
(1925), 21 Tas. L. R. 17.—AUS. 


PART XVI. BEY se SUB-SECT. 3.— 


9752 xxv. 
Fox v. Equiry TRUSTEES, EXECUTORS 
& AGENCY Co., LTp., [1928] V. L. R. 
86; [1938] Argus L. R. 65.—AUS. 


PART XVI. sass (aia 2.— 
e (C). 


10,078 i. Death in lifetime of tenant 
for life.j—Testator dying in 1898 gave 
to his daughter-in-law the use of a 
property for life, with the right to the 
exors. to sell the property & to pay her 
during her life the interest on the 

roceeds of sale, & after her decease 
divide the principal among the 
ohildren born to her & his son,’’ & in 
any event after the death to sell... 


——.]}—Re MAYBELLE 


‘issue, the 
ie entail, 
S TRUSTS 


257; 23 
2 WwW. R. 






10,175. Add. Annotation :—Folld. 
Graham v. Graham, [1929] 2 Ch. 127. 


10,177. Add. Annotation :—Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 


10,205. Add. Annotation :—Folld. Re Graham, 


Re Graham, 


Graham v. Graham, [1929] 2 Ch. 127. 


the 
Oe ee ee I exer teiere? 


such prerty ... & to divide tho 
proceeds ong such children, the child 
or childrepe any such child or children 
of theirs \ceased to receive in equal 
parts th®ortion of such deceased 
parents’ \are.” The daughter-in- 
law, D., didn 1926, her hushand having 
er. Five children were 
1arriage, three of whom 
survived U-pwo sonn predeceased 
her, each le&e g widow but. no issue, 
& cach dyindtestate :—Held : ut the 
death of test jn 1898 a vested estate 
was created Kiny child then born to 
ibject to be divested 
children were born; 
personal representa- 
who died before D. 
sbund’s share unless 
there was issuel which caye the issue 
could be substif\y forthe father; the 
gift to the chil}, of D. was deter- 
minable only in} pyent, their death 
leaving issuc, 8%on{ which did not 
happen.—-Re SMA (1998) 1 D. L. R. 
179; 610. L. Roan, 


PART XVI. saat , SUB-SECT, 2.— 


















10,355 i. Contrary ention of testator. 
—Re WALKER, ied asd 


[1928] S. R. Q. 163. US. 


10,720 i. eee 
liability.) estator Wised ‘a is 
real & bequeathed \eew ll ob 
personal estate to hi 
to sell the same & di 
into eleven parts, & 
parts to his widow 
children. The will 
declare that the share 
mine in my residuary 
subject to deduction, t 
sum or sums owing by 
me at my death or an) 


1183 





the proceeds 
one of such 
h of his ten 
eded: “I 


or sums 


ed 


10,943. Add. Annotation :—Refd. Ganapathy Pillay 
v. Alamaloo, [1929] A. C. 462. 


10,983. Add. Annotation :—-Refd. Re 
Graham v. Graham, [1929] 2 Ch. 127. 


4 


Graham, 





re ae. 





payable by me upon any guarantee 
mado or to be made by me or my exors. 
on her or his behalf.’ Testator had 
guaranteed tho overdrawn bank account 
of R. one of his children, & at the time 
of testator’s death this account 
was overdrawn to the extent of 
£1,396 08. 10d. The exors. of testator 
paid off this sum to the bank in accord- 
ance with the said guarantee :—Z/eld : 
the declaration operated as a gift to 
R. of the whole of his indebtedness to 
the estate.—In the Will of ANTHONY 
aneoe (1925), 21 Tas. L. R. 27.— 








PART XVII. 
b (p. 1289) i. Real propert 
situated outside State, }—Testatiix died 


leaving real estate in New South Wales 
& property in Queensland :— 
Held: the authority of the ct. to make 
an order did not, & could not, directly 
or indirectly be made to extend to the 
roal property of the testatrix situated 

ew South Wales.—He OsBoRnNE, 
[1928] 8. R. Q. 129.— AUS. 


f i. To redraw will.)—On 
an application for relief under 
Testator’s Family Maintenance Act, 
R. 8. B. C. 1924, c. 256, the ct. has no 
power to redraw the will & dispose of 
he estate as it may think right & just. 
—-Re ELWORTHY EstTatTr, 








LWORTHY 


& Har, [1928] 2 D. L. R. 421; 
[1928] 1 W. W. R. 737; 39 B.C. R. 
474.—CAN. 





1 i. --—Where provision 
was made in a will for the maintenance 
of two of testator’s children J. & M., 
&, further, special provision was mado 
for the sharing of the estate by J. & 

+» & no provision was made for a 
third child, W., born after the date of 
the will :—Held: the power of the ct. 
was limited to ordinary ‘‘ maintenance 
& support,’’ &, on the facts, that. one- 


ENGLISH AND EMPIRE DigEst SUPPLEMENT. 


third of the net income from the estate 
from the date of the marriage of the 
testator’s widow was a reasonable 
allowance.—Jn the Estate of Lape 
(1925), 21 Tas. L. R. 13.—AUS. 

1 ij. Power to rescind or 
alter order—Whether increase in benejit 
authorised.|—The power conferred upon 
the ct. by Testator’s Family Mainten- 
ance & Guardianship of Infants Act, 








1916, s. 6 (4), to ‘‘ rescind or alter ’’ 
any ordcr making provision under that 
Act, does not extend to authorising an 
increase to any denefit that has been 
awarded to an appct. upon an original 
ae as areas” Mornioy (1928), 28 
8. R.N.S.W. 546; 45 N.S. W.W.N. 
142.—- AUS. 

ti. —— —— Children domiciled out- 
side jurisdiction.] —- Benefits under 


Tostator’s l'amily Maintenance Act, 
1916, are available to children domiciled 
outside the jurisdiction of the ct.— 
Re DONNELLY (1927), 28S. R. N.S. W. 
343 45 N. S, W. WwW. N. 5.—AUS. 


e (p. 1290) i. ——- —~-,]—VRENEY 
v. PERPETUAL ‘TRUSTEES, EXECUTORS 
& AGENOY CoO. OF TASMANIA, Lrop. 
(1925), 21 Tas. L. R. 6.—AUS, 


63. 
63a. 


64. 


Vol. XLIV.—Cases 68—149. 


WORK AND LABOUR. 


Part I1.—Statutory Determination of Minimum Rates 
of Wages. 


Add. Annotation : —Folld. Pockney +. Atkin- | 
son (1929), 45 'T. 1. R. 639. ! 
—J—An employer engaged a worker in | 
agriculture for a period trom Dec. 4, 1927, | 
to Nov. 23, 1928, & agreed to pay him | 
on the completion of that term a lump sum | 
which, with his board & lodging. was equiva- | 
lent to the minimum rate of wages prescribed | 
under the Agricultural Wages (Regulation) | 
Act, 1924 (c. 37). Before the completion | 

{ 

| 





of the term. the worker refused to obey a 
lawful order of the employer & left the 
employment without notice:—Held: the 
Agricultural Wages (Regulation) Act, 1924 
(c. 37), did not prevent the making of an 
agreement for employment for a fixed term 
with payment of a lump sum equivalent to 
the prescribed rate at the end of the term. 
& the Act did not entitle a worker who had 
broken his contract to demand any wages 
for the period during which he was in fact 
employed.—POcKNEY 17. ATKINSON (1929), 
45 T. L. R. 689; 933. P. Jo. 480; 27 L. G. R. 
645, D.C. 


Add the following paragraph :— 

By an order of the Agricultural Wages 
Board, embodying orders of a wages com- 
mittce : 
is employed by the week or any longer period | 
& the hours of work agreed between the 


| 
| 
| 
! 
| 


‘‘ Where a whole-time male worker : 73. 


worker & the employer in any week (excluding 
hours of overtime employment) are less 
than 50 in summer & 48 in winter, the rate 
of wages applicable to that worker shall be 
such as to secure to the worker the wages 
which would have been payable if the agreed 
hours had been 50 in summer or 48 in winter 
as the case may be.”’ Applts. employed one 
T. as an agricultural labourer by the week 
of 50 hours at 30s. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, & in 
consequence they refused at the end of the 
weck to pay him his full weekly wages, 
deducting the portion appropriate to that 
dav, but gave him, according to their custom, 
a small bonus instead :—Held: the above 
order was in/ra vires, & that T. was entitled ~ 
to he paid 80s. for the Good Friday week.— 
SEABROOK & Sons, Lrp. v. JONES, [1920] 
1K. B. 335: 98 L. J. K. B. 169; 140 LT. 
497; 93 J. P. 47; 46 T. I. R. 189; 72 
Sol. Jo. 874; 27 L. G. R. 47, D.C. 

Breach of contract by worker—Whether 
entitled to wages for period employed.j-— 
POCKNEY v. ATKINSON, No. 63a, ante. 

Add. Citation :—28 Cox, C. C. 518. 

Add. Citations : —affd. [1929] A. C. 496; 98 
L. J. K. B. 373; 140 L. T. 673; 45 T. 1. R. 
306; 27 1. G. R. 249, H. L. 


Part V.—-National Health Insurance. 


Ee 


PART I. SECT. 4, SUB-SECT. 1. 


sa. Lease of land for term of years 
Agreement for payment for siumimer- 
allowing on cancellation of lease.) --- 
MANTRI v. HIMOUR, [1928] 3 W. W. R. 
390.—CAN. 


PART I. SECT. 4, SUB-SECT. 2.—A. 


di. - —— Lvidence of valuc of services. | 
—Jn an action brought on a quantum 
meruit for work done & services 
rendered evidence was given of an 
agreement, not in writing, whcreby 
deft. agreed to pay a certain weekly 
salary & also a sum of £200 at the end 
of two years. It was also proved that 
deft. had paid the weekly sulary but 
had refused to pay the sum of £200 :—- 
Held: although the paro] agreement 
was one to which the provisions of 
Stat. Frands were applicable, it was 
nevertheless admissible as evidence of 
the value of plitf.’s services.— WARD v. 
GRIFFITHS Ros., Lrp. (1928), 28 
3, R. N.S. W. 425; 45 N.S. W.W.N. 
130.—AUS. 


d ii. -+~Where there is a con- 
tract to do specified work for a fixed 
sum, with a proviso for payment of 
proportionate amounts, equal to cighty 
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per cent. of the fixed bum, us the work 
i done, & the balance of (twenty per 
cent. in thirty days after completion 
& acceptance, completion is a condition 
precedent to the right to pavinent, & 
whore the work is not completed there 
in no right to recover for th: portion 
done as upon a quantum meruet.| - 
SHERLOCK 1. POWELL (1899), 26 A. KR. 
407.- CAN. 


se. Agreement to puy bonus on 
estimated saving in cost of production— 
Depreciation of plant.J—A lumber co. 
agrecd with the superintendent of its 
logging operations to pay him as a 
honus to bis salary such amount. as he 
could save tho co. in cutting & hauling 
poles ou the net cost of production, 
taking as a basis the figures set out 
in the sehedule of the agreement :— 
Tied: depreciation of the plant & 
equipment used in the operations was 
w proper item te include in the cost 
of production.—ATtcKIN v. BAXTER & 
Co., [1928] 3 W. W. R. 142 —CAN. 

sd. Necessary repairs to automobile in 
excess of order.j—An automobile, deft. 
co.’s property, was sent to pitf. to have 
certain repairs made. Plitf. at the 
same time made certain other repairs 
which he thought necessary & for 
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which he claimed payment. Evidence 
was given to show that on previous 
occasions repairs of o similar character 
were ordered & other work done, & 
that ihe accounts rendered were paid 
without question :—Zleld: pltf. en- 
titled to recover.—CALKIN v. WOLF- 
VILLE Kroir Co. (1927), 59 N. S. R. 
499. —CAN. 
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56 iti. ———.]—Stmprex MACHINE Co. 
v. MCLELLAN, MOFRELY & Co., [1928] 
3 W. W. RR. 255.—CAN. 


56 iv. -—CoorpeR v. PEN- 
NINGTON, [1928] 2 D. L. R. 878.-—CAN, 


PART II. SECT. 8. 


se. Industrial <Arbitration <Acl— 
Meaning of “ industry.”’?)}-—-PARKER & 
SON v. AMALGAMATED SOCIETY OF 
Pe ad (1926), 29 W. A. L. R. 90.— 


"PART V. SECT. 8. 


sg. Dispute belween approved society 

er—lefusal of referees to state 

a case— Application to court,|)— 

M‘NAMARA v. SCOTTISH CATHOLIO 

INSURANCE Socigry, [1929] S. C. (Ct. 
of Sess.) 55.—SCOT. 
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